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1 320.  Generally. 
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1325.  Knowledge  of  particular  risks;  how  far  inferable  from  knowledge  of 

general   conditions. 

1326.  Knowledge  of  coservant  not  imputed  to  injured  servant. 

E.  Comparison  between  the  position  of  masteh  and  servant  in  regard  to 

IMPUTED    KNOWLEDGE. 

1327.  Servant's  means   or   opportunities  of  knowledge  equal  to  those  of 

the  master. 

1328.  Servant's  means   or   opportunities   of  knowledge  superior   to  those 

of  the  master. 

1329.  Servant's  means  or  opportunities  of  knowledge  usually   inferior  to 

those  of  the  master. 

F.  Servant's  Dtrrsr  as  regards  inspection  and  inquiry. 

1330.  Servant  not  ordinarily  charged  with  the  duty  of  inspection  or  in- 

quiry. 

1331.  Rationale  of  this  doctrine. 

a.  Servant  not  bound  to  take  notice  of  concealed  defects. 
6.  Different  standards  of  care  in  the  case  of  master  and  servant, 
c.  Servant  entitled  to  assume  that  the  master  has  performed  his 
duties  properly. 

1332.  Doctrine   considered  with   reference  to  the  sufficiency  of  the   com- 

plaint. 

1333.  Doctrine  considered  with  reference  to  the  propriety  of  the  instruc- 

tions, 
o.  Correct. 
6.  Incorrect. 

1334.  Decisions  illustrative  of  the  doctrine. 

1335.  Doctrine   considered   in   relation   to   the   servant's  opportunities   of 
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1336.  Limits  of  the  servant's  exemption  from  the  duty  of  inspection;  gen- 

erally. 
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of  danger. 
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charged by  the  servant. 

1339.  When  this  inference  is  not  drawn. 
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1341.  Limits  of  the  duty  under  these  circumstances. 

As  to  the  circumstances  under  -which  a  servant  is  chargeable  with 
knowledge  of  rules,  see  §  1133,  ante. 

Other  cases  bearing  upon  the  circumstances  under  which  knowledge 
of  risks  is  imputed  to  servants  are  discussed  in  the  four  following 
chapters,  with  special  reference  to  the  elements  indicated  in  the  titles. 

1306.  [387]  Introductory.— In  all  the  cases  of  the  types  reviewed 
in  the  five  preceding  chapters  the  primary  and  essential,  though  not 
the  sole,  question  to  be  determined  is  whether  the  servant  appreci- 
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ated  the  risk  to  which  his  injury  was  due.  Direct  testimony  bearing 
upon  that  question  may  be,  and  sometimes  is,  adduced ;  ^  but  in  the 
great  majority  of  instances  the  answer  which  it  should  receive  must  be 
a  matter  of  inference  and  deduction  from  certain  facts  which  tend  to- 
establish  either  the  conclusion  that  the  servant  ought,  in  the  exercise- 
of  reasonable  care,  to  have  known  of  and  comprehended  the  risk,  or 
the  conclusion  that  he  could  not,  by  the  exercise  of  reasonable  care, 
have  obtained  such  knowledge  and  comprehension  of  the  risk.  The 
ensuing  chapter  will  be  devoted  to  a  review  of  the  cases  which  turn 
upon  the  effect  of  circumstantial  evidence  of  this  description. 

A.  General  principles. 

1307.  [388]  Constructive  and  actual  knowledge  identical  for  ju- 
ridical purposes. —  The  proposition  that  a  servant  is  presumed  to  have 
observed  and  understood  whatever  an  ordinarily  prudent  and  intelli- 
gent person  having  the  same  means  and  opportunities  as  the  servant 
for  acquiring  a  knowledge  of  the  material  facts  and  estimating  their 
significance,  would  have  observed  and  understood,  and  that  he  is  not 
presumed  to  have  observed  or  understood  anything  more  than  this,  is- 
as  completely  axiomatic  as  the  corresponding  proposition,  which  de- 
fines the  extent  of  the  master's  liability.  See  chapter  xliii.,  ante. 
That  is  to  say,  the  true  test  of  his  right  to  recover  is  whether  he  ought 
to  have  known  and  comprehended  the  danger  in  question,  and  not 
whether  he  did  in  fact  know  and  comprehend  it.^  As  the  abstract, 
correctness  of  this  principle  is  taken  for  granted  in  all  the  cases  cited 
in  the  following  sections,  it  Would  be  a  work  of  supererogation  to 
quote  more  than  a  very  few  of  the  statements  in  which  it  has  been 
recognized  by  the  courts.^       In  any  case  where  the  evidence  is  sus- 

1  The  fact  that  a  servant  who  fell  into  a  master;    the   ignorance   must  also  be 

an  uncovered  vat  while  passing  through  excusable."     Ragon  v.  Toledo,  A.  A.  d 

a  dimly  lighted  room  was  moving  cau-  .V.  M.  R.  Go.   (1893)    97  Mich.  265,  37 

tiously    just   before    the    accident    indi-  Am.  St.  Rep.  336,  56  N.  W.  612. 

eates  that  he  had  the  danger  in  mind.  "The  law  requires  that  men  shall  use- 

Carrigan  v.    Washiurn   d-   M.   Mfg.   Co.  the   senses  with   which  nature   has   en- 

(1898)    170  Mass.    79,   48   N.   E.    1079.  dowed  them;  and  when,  without  excuse,. 

1  Klatt  v.   N.   C.   Foster   Lumber   Co.  one  fails  to  do  so,  he  alone  must  suffer 
(1896)   92  Wis.  622,  66  N.  W.  791.  the  consequences,  and  he  is  not  excused 

2  "The  master  has  a  right  to  expect  where  he  fails  to  discover  the  danger, 
him  [i.  e.,  the  servant]  to  be  alert  to  if  he  made  no  attempt  to  employ  the 
inform  himself  of  existing  conditions,  faculties  nature  has  given  him."  Daij- 
and  he  cannot  attack  the  master  from  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co. 
the  shelter  of  unjustifiable  ignorance  of  (1893)  137  Ind.  210,  36  N.  E.  854. 
the  business,  machinery,  and  methods  In  his  dissenting  opinion  in  Davis  v.. 
which  he  is  employed  to  use.  Actual  Fories  (1898)  171  Mass.  548,  554,  47 
ignorance  will  not  alone  suffice  to  charge  L.R.A.  170,  51  N.  E.  20,  Knowlton,  J.^ 
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-ceptible  of  the  construction  that  the  servant  ought  to  have  known  of 
the  risk  to  which  his  injury  was  due,  and  it  is  therefore  material  that 
the  jury  should  comprehend  the  doctrine  that  obligatory  knowledge 
stands,  in  a  juridicial  point  of  view,  upon  the  same  footing  as  actual 

.knowledge,  it  is  error  for  the  trial  judge  to  give  any  instructions  which 
directly  contravene  that  doctrine,*  or  to  omit  to  explain  its  signifi- 


speaking  of  cases  of  the  plaintiffs'  con- 
tractual assumption  of  the  open  and 
obvious  permanent  risks  of  the  business, 
said :  "The  rights  of  the  parties  de- 
pend, not  necessarily  upon  that  which 
the  employee  in  fact  understands  and 
appreciates,  but  upon  that  which  he 
ought  to  understand  and  appreciate,  in 
making  such  a  contract  tor  service,  and 
upon  that  which  the  employer  has  ii 
right  to  suppose  that  ho  understands 
and  appreciates." 

In  Broion  v.  Louisville  d  N.  R.  Co. 
(1895)  111  Ala.  275,  19  So.  1001,  the 
court  used  the  following  language: 
"Notice   is   not,    in   such   cases,   of   the 

-equivalent  of  knowledge.  A  brakeman 
would  have  notice  of  a  rule  forbidding 
him  to  uncouple  moving  cars  if  he  had 
information     that     his     employer     had 

.adopted  and  promulgated  a  set  of  rules 
for  the  conduct  of  employees.  This 
would  put  him  on  inquiry  which,  if 
pursued,  would  lead  to  a  knowledge  of 
the  particular  rule.     Still,  until  the  in- 

-quiry  has  Ijeen  made  and  the  knowledge 
gained,  his  conduct  as  to  care  or  negli- 
gence cannot  be  measured  by  the  rule, — 
a  factor  which  did  not  operate  upon  him 
in  the  act  done.  He  might  be  negligent 
in  not  pursuing  tlie  inquiry,  but  such 
■negligence  would  be  only  a  remote  cause 
of  the  injury  suffered  by  doing  the  act 
in  a  manner  forbidden  by  the  unknown 
rule."     It   is   difficult   to  see   how   this 

.argument  can  be  reconciled  with  the 
principle  now  under  discussion. 

A  person  who  enters  into  the  employ 
of  another  assumes  to  understand  it, 
and  assumes  all  the  risks  usually  inci- 
dent to  the  employment;  and  included 
in  such  risks  are  those  arising  in  conse- 
tjuence  of  special  features  of  danger 
known  to  him,  or  which  he  could  have 
discovered  by  the  exercise  of  reasonable 

•  care,  or  which  should  have  been  observed 
by  one  ordinarily  skilled  in  the  employ- 
ment in  which  he  engages.  Weatherhy 
V.  Newfield  Smyrna  Rug  Go.  (1910)  80 
N.  J.  L.  364,  78  Atl.  190   (headnote  by 

-the  court). 


3  As,  where  the  language  used  is  such 
that  the  jury  are  likely  to  draw  the 
inference  that  the  servant's  action  is 
maintainable  unless  he  actually  knew  of 
and  comprehended  the  danger  in  ques- 
tion. Louisville  £  N.  R.  Co.  v.  Ball 
(1890)  91  Ala.  112,  24  Am.  St.  Rep. 
863,  8  So.  371  ("notice,"  said  the  court, 
"meets  all  the  requirements  of  the 
law")  ;  Atchison,  T.  &  8.  F.  R.  Go.  v. 
Alsdorf  (1892)  47  111.  App.  200;  Penn- 
sylvania Co.  v.  Ehaugh  (1898)  152  Ind. 
531,  53  N.  E.  763;  Louisville  R.  Go.  v. 
Shivell  (1892)  13  Ky.  L.  Rep.  902,  18 
S.  W.  944;  Eeiiyitt  v.  Flint  &  P.  M.  R. 
Co.  (1887)  67  Mich.  61,  34  N.  W.  659 
(disapproving  instruction  to  effect  that 
trainmen  were  not  negligent  in  failing 
to  secure  a  car  on  a  side  track,  if  they 
did  not  know  that  it  followed  them  out 
onto  the  main  track)  ;  Hill  v.  Meyer 
Brothers'  Drug  Co.  (1897)  140  Mo.  433, 
41  S.  W.  909  ( jury  were  told  that  they 
might  find  the  "servant  negligent  "if 
they  believed  that  he  knew  of"  the  dan- 
ger) ;  Benjamin  Atha  d  1.  Go.  v.  Cos- 
tello  (1899)  63  N.  J.  L.  27,  42  Atl. 
766 ;  Ferguson  v.  Phoenix  Cotton  Mills 
(1901)  106  Tenn.  236,  61  S.  W.  53 
(held  proper  to  refuse  an  instruction 
that  the  defendant,  in  order  to  escape 
liability,  was  required  to  prove  plain- 
tiff's knowledge  of  the  existence  of  a, 
certain  obvious  defect)  ;  Wells  v.  Coe 
(1886)  9  Colo.  159,  11  Pac.  50  (jury 
in  effect  told  that  the  servant's  means 
of  knowledge  concerning  the  conditions 
which  caused  the  injury  could  not  in- 
fluence their  verdict)  ;  Klatt  v.  N.  C. 
Foster  Lumber  Go.  (1896)  92  Wis.  622, 
66  N.  W.  791;  Craven  v.  Smith  (1894) 
89  Wis.  119,  61  N.  W.  317;  Breeden  v. 
Big  Circle  Min.  Co.  (1903)  103  Mo. 
App.  176,  76  S.  W.  731 ;  Place  v.  Grand 
Trunk  R.  Co.  (1909)  82  Vt.  42,  71  Atl. 
836;  Indianapolis  &  G.  Rapid  Transit 
Co-  V.  Foreman  (1904)  162  Ind.  85,  102 
Am.  St.  Rep.  185,  69  N.  E.  669  (prin- 
ciple applied  in  respect  to  servant's 
knowledge  of  incompetency  of  fellow 
servant)  ;    Louisville    d    N.    R.    Co.    v. 


S  1307] 


IMPUTED  KNOWLEDGE  OF  RISK. 


3665 


-cance  and  scope  in  the  instructions  formulated  by  himself,*  or  to  re- 
fuse to  comply  with  a  request  by  the  defendant  for  an  instruction  in 
which  it  is  enunciated/  or  to  give,  at  the  plaintiff's  request,  an  in- 
struction which  tells  the  jury  in  unqualified  terms  that  they  are  to 
find  for  him  if  they  believe  that  the  defendant  did  not  use  reasonable 
j)recautions  to  secure  his  safety.^ 

On  the  other  hand,  any  instruction  is  unexceptionable  and  proper 
which  lays  it  down  that,  in  so  far  as  the  servant's  right  of  action 
■depends  upon  his  knowledge,  it  is  a  matter  of  indifference  whether 
the  danger  was  actually  known  to  him,  or  whether  he  ought,  in  the 
■exercise  of  ordinary  care,  to  have  known  of  it.'' 

As  the  servant  is  only  bound  to  exercise  ordinary  care  to  the  end 


Hall  (1903)  115  Ky.  567,  74  S.  W.  280 
(disapproving  a  charge  that  if  the  plain- 
tiff "knew"  of  the  dangerous  proximity 
•of  a  coal  chute  to  the  track,  the  jury 
should  find  for  the  defendant)  ;  Hardy 
V.  Sulphur  Mim.  Co.  (1907)  75  iv".  J. 
L.  234,  67  Atl.  177  (charge  dealt  merely 
Tvith  facts  actually  known  to  plaintiff)  ; 

.Sloss  Iron  d  Steel  Co.  v.  Knowles 
(1900)  129  Ala.  410,  30  So.  584  (judg- 
ment for  plaintiff  reversed,  as  evidence 
showed  that  he  ought  to  have  known  of 
the  danger,  although  complaint  alleged 
that  he  did  not ) . 

An  instruction  in  an  action  for  per- 

-sonal  injuries  to  a  painter  whose  cloth- 
ing caught  upon  u,  set  screw  in  a  revolv- 
ing shaft,  that  because  he  asserted  that 
he  could  not  see  that  there  were  pro- 
truding set  screws  he  did  not  assume 
the  risk  of  working  near  a  coupling  pro- 
vided with  such  protruding  screws,  is 
erroneous,  where  his  testimony  war- 
rants an  inference  that  he  knew  that 
the  shaft  was  not  perfectly  smooth,  and 
that  there  might  be  some  projection 
near  the  screws  which  would  catch  his 

•clothing  if  it  came  in  contact  with  them. 
Taylor-Craig  Corp.  v.  Huge  (1895)  16 
C.  C.  A.  339,  32  U.  S.  App.  548,  69  Fed. 

-•581. 

4  Union  P.  B.  Go.  v.  Monden   ( 1893 ) 

•50  Kan.   539,  31  Pac.   1002. 

6  Haley  v.  Jump  River  Lumber  Go. 
(1892)  81  Wis.  412,  51  N.  W.  321,  956 
(train  wrecked  by  large  log  lying  near 

the  track)  ;  Illinois  G.  R.  Co.  v.  Spor- 
leder.  (1900)    90  111.  App.  590   (section 

hand  injured  while  attempting  to  drive 

a  claw  bar  under  a  sunken  spike  holding 

^  rail ) . 

M.  &  S.  Vol.  IV.— 230. 


In  a  case  where  the  defense  relied 
upon  was  contributory  negligence,  it 
was  held  error  to  refuse  to  give  an  in- 
struction to  the  effect  that  if  the  jury 
found  from  the  evidence  that  the  in- 
jured servant  knew,  or  by  the  exei'cise 
of  ordinary  care  and  prudence  would 
have  known  in  time  to  avoid  injury,  the 
alleged  defects  and  the  dangers  of  at- 
tempting to  manipulate  them  under  the 
circumstances  in  evidence,  the  attempt 
to  manipulate  them  was  negligence. 
Muldowney  v.  Illinois  G.  R.  Co.  (1874) 
39  Iowa,  619. 

6  Aldridge  v.  Midland  Blast  Furnace 
Co.    (1883)    78  Mo.  559. 

7  An  instruction  to  the  effect  that  "an 
employee  must  make  reasonable  use  of 
his  senses  to  avoid  danger  and  injury  in 
the  course  of  his  employment"  states 
the  law  correctly.  Hughes  v.  Winona 
d  St.  P.  R.  Co.  (1880)  27  Minn.  137, 
6  N.  W.  553. 

A  charge  to  the  effect  that  if  a  serv- 
ant goes  on  working  a  machine,  know- 
ing, or  having  the  opportunity  of  know- 
ing, its  faulty  construction,  he  talces  the 
risk  on  himself,  has  been  approved.  Lit- 
ton V.  Thornton  (1881)  7  Vict.  L.  Rep. 
(L)   4. 

An  instruction  that  if  the  danger  in 
question  was  one  which  was  known  and 
comprehended  by  him,  or  was  so  open 
or  obvious  that,  considering  his  age, 
intelligence,  experience,  judgment,  and 
discretion,  he  ought,  in  the  exercise  of 
reasonable  care,  to  have  known  it,  then 
he  assumed  the  risk,  is  proper.  Renne 
V.  United  States  Leather  Co.  (1900) 
107  Wis.  305,  83  N.  W.  473. 
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that  he  may  ascertain  the  dangers  connected  with  his  employment,  it 
is  error  to  give  an  unqualified  instruction  that  it  is  his  duty,  on  enter- 
ing the  employment,  to  ascertain  those  dangers.'  Compare  §§  1330 
et  seq.,  post. 

In  spite  of  a  general  allegation  of  the  absence  of  knowledge  on 
the  servant's  part,  a  complaint  is  demurrable  if  the  specific  allegations 
show  that  he  must  have  known  of  the  defects,  or  had  the  same  means 
and  opportunity  for  such  knowledge  as  the  master  possessed.® 

Special  findings  that  the  plaintiff  might  have  known  of  the  defect 
which  caused  his  injury,  and  the  manner  in  which  the  defective  appli- 
ance was  operated,  preclude  the  entry  of  a  judgment  in  his  favor. ^^ 

1308.  [389]  Servant's  failure  to  know  of  certain  risks  may  be 
treated  as  specific  contributory  negligence. — For  the  purpose  of  the 
rule  stated  in  the  preceding  section,  the  ultimate  logical  fact  which  is 
considered  is  the  servant's  imputed  comprehension  of  the  risk.  But 
it  is  also  evident  that,  in  any  case  in  which  his  right  to  recover  de- 
pends upon  its  being  shown  that  he  was  excusably  ignorant  of  the 
danger,  and  it  is  proved  that  his  ignorance  was  not  excusable,  his  in- 
ability to  maintain  the  action  may,  by  shifting  the  standpoint,  be  re- 
ferred to  the  conception  that  his  failure  to  acquire  the  obligatory 
knowledge  of  the  danger  was  contributory  negligence.  iN'egligence,  as 
has  been  observed,  may,  and  often  does,  consist  in  failing  to  know,  as 
well  as  in  failing  to  do.^ 

iHolman  v.  Eempe   (1897)   70  Minn.  Wells  v.  Coe  (1886)  9  Colo.  159,  11  Pacv 

422,  73  N.  W.  186.  50. 

9  Louisville  &  N.  R.  Co.  v.  Kemper  Where  ordinary  inspection  and  oare- 
(1897)  147  Ind.  561,  47  N.  E.  214.  fulness  will  enable  the  employee  to  avoid 

10  M  or  an  v.  Harris  (1884)  63  Iowa,  the  danger,  there  he  will  be  required  to 
390,  19  N.  W.  278.  use    such    inspection    and    carefulness. 

1  Eemtt    V.    Flint    d   P.    M.   R.    Co.  Steinhauser  v.  Spraul    (1893)    114  Mo. 

(1887)  67  Mich.  61,  34  N.  W.  659.  551,  21   S.  W.  515,  859. 

"The  servant  is  culpable  if  he  fail  to  The  phrase  "negligent  in  not  know- 
discover  such  H,  defect  as  would  have  ing"  occurs  in  George  v.  Clark  (1898) 
been  apparent  without  a  thorough  ex-  29  C.  C.  A.  374,  56  U.  S.  App.  505,  8& 
amination,  if  he  had  used  ordinary  dili-  Fed.  608. 

gence  to  discover  it."     Chesson  v.  John        For  other  eases  in  which  the  concep- 

L.  Roper  Lurnber  Co.  (1896)   118  N.  C.  tion   that   the   servant's   failure   to  ob- 

59,  23  S.  E.  925.  serve  a  danger  may  be  treated  as  specific 

"It  is  the  [servant's]  duty  to  use  or-  contributory  negligence  has  been  recog- 

dinary    care    in    informing    himself    of  nized,  see  Brooks  v.  Northern  P.  R.  Co. 

the  dangers  and  responsibilities  attend-  (1891)    47  Fed.  687;   Western  d  A.  R. 

ing  his  employment.     .     .     .     Moreover,  Go.  v.  Bradford  ( 1901 )   113  Ga.  276,  38 

the  servant's  duty  in  this  regard  is  a  S.  E.  823;   Atlantic  Coast  Line  R.  Co. 

continuing  one.     He  may  not  close  his  v.  McLeod    (1911)    9   Ga.  App.   13,   70' 

eyes  to  serious  defects  or  weaknesses  in  S.  E.  214;   Pierce  v.  Decatur  Coal  Co. 

machinery  or  appliances,  occasioned  by  (1909)    151  111.  App.  47;   Hill  v.  Gust 

use,  of  which,  considering  his  employ-  (1876)   55  Ind.  45;  Lake  Shore  &  M.  8. 

ment,  he  might  reasonably  take  notice."  R.  Co.  v.  Stupak   (1886)    108  Ind.  1,  » 
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1309.  [390]  Provinces  of  court  and  jury  in  determining  whether 
knowledge  shall  be  imputed  to  a  servant. —  In  all  the  cases  it  is  asserted 
or  taken  for  granted  that  there  are  two  situations  in  which  the  ques- 
tion whether  the  servant  was  chargeable  with  notice  of  the  risk  from 
which  his  injury  resulted  must  be  left  to  the  jury  to  determine,  and  in 
which  their  findings  with  regard  to  that  question  are  conclusive  in  a 
court  of  review : 

(1)   Where  the  evidence  is  conflicting  as  to  the  material  circum- 


N.  E.  630;  Eaynes  v.  Erh  (1893)  6  Ind. 
App.  332,  33  N.  E.  637;  Baltimore  cE 
0.  8.  W.  R.  Go.  V.  Hunsucker  (1904) 
33  Ind.  App.  27,  70  N.  E.  556;  Vandalia 
R.  Co.  V.  Adams  (1909)  43  Ind.  App. 
664,  88  N.  E.  353;  Williatiis  v.  Louis- 
ville &  N.  R.  Co.  (1901)  111  Ky.  822, 
64  S.  W.  738;  Buey  v.  Chess  d  W.  Co. 
(1905)  27  Ky.  L.  Rep.  198,  84  S.  W. 
563 ;  Monongahela  River  Consol.  Coal  & 
Coke  Co.  V.  Coleman  (1908)  32  Ky.  L. 
Rep.  1347,  108  S.  W.  859;  MoQee  v. 
Cuyler  (1910)  112  Md.  314,  75  Atl. 
970;  Fontaine  v.  Stevens  Linen  Works 
Co.  (1909)  203  Mass.  265,  89  N.  E.  533; 
Eicheler  V.  Banggi  (1889)  40  Minn.  263, 
41  N.  W.  975:  Fredenburg  v.  Northern 
C.  R.  Co.  (1889)  114  N.  Y.  582,  11  Am. 
St.  Rep.  697,  21  N.  E.  1040;  Albert  v. 
New  York  C.  &  E.  R.  R.  Co.  (1894)  80 
Hun,  152,  29  N.  Y.  Supp.  1:26;  Brasel 
V.  Oregon  R.  d  Nav.  Go.  (1909)  54  Or. 
157,  102  Pac.  726:  Philadelphia  d  R.  R. 
Co.  V.  Buber  (1889)  128  Pa.  03,  5 
L.R.A.  439,  18  Atl.  334;  Bemisch  v. 
Roberts  (1891)  143  Pa.  1,  21  Atl.  998; 
Horton  v.  Ft.  Worth  Packing  &  Provi- 
sion Go.  (1903)  33  Tex.  Civ.  App.  150, 
76  S.  W.  211 ;  St.  Louis  Southwestern 
R.  Co.  V.  Anderson  (1910)  —  Tex.  Civ. 
App.  — ,  124  S.  W.  1002 ;  Smith  v.  Nor- 
folk d  P.  Traction  Co.  (1909)  109  Va. 
453,  63  S.  E.  1005;  Goddard  v.  Inter- 
state Teleph.  Co.  (1910)  56  Wash.  536, 
]06  Pac.  188;  Soderburg  v.  Wells  (1910) 
57  Wash.  281,  106  Pao.  751. 

The  two  kinds  of  contributory  negli- 
gence— the  failure  to  observe  a  continu- 
ing danger  incident  to  the  work,  and  the 
omission  to  use  due  precautions  at  the 
time  of  the  accident — are  sometimes 
mentioned  in  the  same  case.  Gustafsen 
V.  Washburn  d  M.  Mfg.  Co.  (1890)  153 
Mass.  468,  27  N.  E.  179. 

In  Goltz  V.  Milwaukee,  L.  S.  &  W.  R. 
Co.  (1890)  76  Wis.  136,  44  N.  W.  752, 
the  question  was  as  to  the  true  con- 
struction  of   this   finding   in  a   special 


verdict:  "Up  to  the  time  the  hook  was 
delivered  to  the  plaintiff  there  was  a 
defect  in  it  that  could  be  observed  by 
the  owner  of  the  hook,  or  parties  that 
used  it,  if  they  were  exercising  ordi- 
nary care  in  using  or  taking  care  of  it." 
The  court  said:  "The  learned  counsel 
of  the  respondent  contends  that  this 
finding  refers  only  to  the  defendant,  the 
owner  of  the  hook,  and  to  parties  that 
used  it  for  the  defendant  before  it  was 
delivered  to  the  plaintiff,  and  is  a  find- 
ing of  the  defendant's  negligence.  But 
the  language  is  too  broad  and  compre- 
hensive for  such  a  restrictive  meaning. 
It  may  embrace  the  defendant,  but  it 
also  embraces  the  plaintiff  and  all  per- 
sons who  used  the  hook.  It  is  impos- 
sible to  construe  it  otherwise.  'Up  to 
[or  at]  the  time  the  hook  was  delivered 
to  the  plaintiff  there  was  a  defect  in  it 
that  could  be  observed  by  parties  that 
used  it  if  they  were  exercising  ordinary 
care  in  using  it'  (or  while  using  it). 
The  defect  at  that  time  was  such,  and 
had  been  such,  as  to  be  observable  to  the 
plaintiff  or  any  parties  that  used  it, 
including  the  plaintiff,  if  he  or  they  was 
or  were  exercising  ordinary  care  in  or 
while  using  it.  The  legal  effect  is  in- 
evitable that  the  defect  was  such  that 
the  plaintiff  could  have  observed  it  if 
he  had  exercised  ordinary  care  while  he 
was  using  it.  If  he  had  observed  or  dis- 
covered the  defect  he  was  then  negligent 
in  continuing  to  use  it.  If  he  did  not 
observe  it  then  he  was  negligent  in  not 
observing  it.  In  either  case  he  was  not 
exercising  ordinary  care,  or  he  was 
guilty  of  a  want  of  ordinary  care.  If 
he  had  exercised  ordinary  care  he  would 
not  have  been  injured  by  that  defect. 
He  would  have  avoided  it.  The  jury  in 
this  finding  found  certain  facts,  the 
legal  conclusion  of  which  is  that  the 
plaintiff  was  guilty  of  a  want  of  ordi- 
nary care  which  contributed  to  the  in- 
jury.   This  precludes  his  recovery." 
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stances  whicli  are  available  for  the  purpose  of  determining  whether 
the  servant  ought  to  have  known  of  the  risk.'  It  is  clear  that  such  a 
conflict  is  presented  where  the  evidence  tending  to  establish  ignorance 
is  that  of  the  injured  servant  himself,  whether  it  merely  has  a  direct 
relation  to  the  physical  conditions  existing  at  or  before  the  time  of 
the  accident,^  or  amounts  to  a  general  denial  of  his  possession  of  the 
knowledge  which  it  is  sought  to  impute  to  him.'  But  it  is  also  clear 
that  if  the  courts  were  always  to  decline  to  interfere  with  the  verdict 
of  a  jury  in  cases  in  which  the  servant  has  thus  testified  in  his  own 
favor,  their  controlling  functions  would,  for  practical  purposes,  be 


1  The  question  whether  or  not  a  hole  in 
the  planking  between  the  rails  over  a 
'3treet  crossing  was  so  obvious  that  an 
employee  ought  to  have  known  of  it  is 
for  the  jury,  where  the  evidence  is  con- 
flicting as  to  its  size  and  whether  or 
not  there  were  others  like  it  in  the 
yard,  as  well  as  upon  the  question  of 
what  caused  it.  Valley  B.  Co.  v.  Kee- 
gan  (1898)  31  C.  C.  A.  255,  58  U.  S. 
App.   377,   87   Fed.   849. 

It  is  for  the  jury  to  say  whether  a 
servant  injured  by  the  breaking  of  a 
ladder  understood  the  risk  of  using  it, 
where  the  evidence  was  that  he  had  been 
using  it  for  a  considerable  time,  and 
that  he  knew  it  had  been  broken  pre- 
viously and  was  spliced;  while  the  tes- 
timony as  to  the  strength  of  spliced  lad- 
ders was  conflicting;  some  witnesses 
stating  that  they  were  only  from  one 
half  to  three  fourths  as  strong  as  orig- 
inally, and  others  that  they  were  just 
as  strong.  Jones  v.  Pacific  Mills 
(1900)    176  Mass.   354,   57   N.  E.   663. 

On  the  ground  that  the  witnesses  had 
expressed  difi'erent  opinions  as  to  the 
dangerous  character  of  the  work,  the 
question  whether  the  servant  should 
have  so  fully  realized  the  perils  to 
which  he  was  subjected  by  continuing 
to  work  that  he  should  have  left  the 
employment  was  held  to  be  for  the  jury, 
in  a  case  where  a  laborer  was  engaged 
in  the  operation  of  pulling  up  signal 
posts  on  a  railway,  and  the  method 
adopted  was  to  take  several  turns 
around  a  post  with  the  end  of  a  cable 
which  was  attached  at  the  other  end 
to  a  car,  and  hold  on  to  the  cable  until 
it  was  drawn  taut  by  the  movement 
of  the  car,  and  thus  either  broke  ^^p  or 
pulled  up  the  post:  Union  P.  B.  Co. 
V.  O'Bern    (1888)    24  Neb.   775,  40  N. 


W.  293  (post  which  had  been  pulled 
up  and  was  dragging  along  the  ground 
struck  an  obstacle,  and,  being  twisted 
around,   struck  the  plaintiff). 

2  Whether  or  not  an  employee  at  work 
in  a  box  car  was  guilty  of  contributory 
negligence  in  failing  to  discover  a  hole 
in  the  car  floor  about  6  inches  wide  and 
10  inches  long,  14  inches  from  the  door 
jam,  and  5  or  6  inches  from  the  wall  of 
the  car,  precluding  recovery  for  injuries 
by  stepping  into  the  hole,  is  for  the 
jury,  upon  his  testimony  that  the  hole 
was  concealed  by  pieces  of  bark  and  hy 
snow  and  straw,  and  that  the  accident 
occurred  about  twenty  minutes  after  he 
entered  the  car,  although  witnesses  tes- 
tified that  the  hole  was  in  plain  sight, 
and  had  been  mentioned  on  the  car. 
King  v.  Chicago  &  N.  W.  B.  Co.  (1899) 
108  Iowa,  748,  78  N.  W.  837. 

The  case  is  for  the  jury  where  the 
plaintiff,  a  workman  injured  by  the 
collapse  of  the  sides  of  a  trench  which 
was  not  sufficiently  shored  up,  swore 
that  he  had  observed  nothing  to  warn 
him  of  the  existence  of  danger.  Schmit 
V.  Gillen  (1899)  41  App.  Div.  302,  58 
N.  Y.  Supp.  458. 

Where  a  servant  injured  by  the  part- 
ing of  a  belt  in  a  spinning  room  of  a 
mill  testified  that  she  had  seen  only 
one  belt  break  during  her  employment, 
and  defendant  showed  that  belts  were 
frequently  breaking  there,  it  could  not 
be  said,  as  a  matter  of  law,  that  the 
servant  assumed  the  risk  of  injury 
from  the  breaking  of  the  belts  occa- 
sioned by  defendant's  neglect  to  lace 
them  properly.  McOar  v.  Natioiial  & 
P.  Worsted  Mills  (1901)  22  R.  I.  347, 
47  Atl.   1092. 

3  See  the  cases  cited  in  the  followin" 
note. 
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confined  within  very  narrow  limits.  There  are,  it  may  be  supposed, 
very  few  trials  in  which  the  servant  does  not  swear  that  the  risk  was 
unknown  to  him.  Due  weight  is  attached  to  this  consideration;  for, 
taking  the  cases  as  they  stand,  it  seems  permissible  to  say  that  such  a 
denial  is  treated  as  being  a  merely  corroborative  element  which  fur- 
nishes an  additional  justification  for  a  conclusion  in  itself  not  unwar- 
rantable even  if  that  element  were  abstracted.  This  predicament  is 
exemplified  by  a  case  in  which  the  servant's  injury  was  traceable  to 
dangers  which  could  not  be  appreciated  without  experience  or  special 
technical  training  (see  subtitle  B,  post),  and  his  own  positive  state- 
ment that  he  did  not  possess  those  qualifications  has  not  been  contra- 
dicted by  any  other  witness ;  *  by  a  case  in  which  the  minority  of  a 
female  servant  was  treated  as  a  sufficient  reason  for  refusing  to  im- 
pute knowledge  to  her,  as  a  matter  of  law,  although  she  was  skilled  in 
her  work ;  ^  and  by  the  cases  in  which  the  servant's  statement  that 
the  risk  was  not  known  to  him  is  mentioned  in  connection  with  facts 
which  justify  the  inference  that  his  opportunities  for  obtaining  such 
knowledge  were  not  such  that  a  reasonably  observant  man  could  not 
have  failed  to  discover  it.^  See  subtitle  D,  post.  Both  on  principle 
and  authority  it  is  indisputable  that  if  the  servant's  testimony  is  con- 

*  Mather  V.  Rillston  (1894)  156  U.  S.  switchman  was   chargeable  with  notice 

391,  39  L.  ed.  464,  15  Sup.  Ct.  Rep.  464  of  obvious  defects  in  a  switch  should  be 

(properties  of  dynamite).  submitted  to  the  jury,  where  he  denies 

5  Crocker  v.  Banks  ( 1888 )  4  Times  L.  knowledge  thereof  and  his  service  at 
R.  324.  For  facts,  see  §  1318,  note  1,  that  point  was  mainly  at  night.  Peirce 
subd.  z.  post.  V.  Clavin    (1897)    27   C.   C.  A.  227,   53 

6  Whether  one  who  had  for  two  years  U.  S.  App.  492,  82  Fed.  550. 

been  a  brakeman  on  a  road,  the  regula-        A  nonsuit  is  properly  refused  where 

tion  distance  between  tracks  on  which  it  is  a  fair  inference  from  the  testimony 

is  7  feet,  knew,  or  ought  to  have  known,  that,      considering     the      opportunities 

that  a  certain  siding  was  only  5  feet  6  available  for  acquiring  a  knowledge  of 

inches  from  the  next  track,  and  of  the  the  location  and  height  of  an  overhead 

consequent  danger,  he  testifying  that  he  bridge  on  a  railway,  the  plaintiflf  was 

did  not  know  thereof,  is  for  the  jury,  not    chargeable    with    knowledge,    and 

Yorhees  v.  Lake  Shore  &  M.  8.  B.  Co.  should  have  received  instructions.     Al- 

(1899)    193  Pa.  115,  44  Atl.  335.  tee   v.    South   Carolina  R.    Co.    (1884) 

The  question  whether  a  conductor  21  S.  C.  550. 
knew  that  certain  ties  at  a  place  where  The  plaintiff's  knowledge  is  a  ques- 
a  switch  had  been  removed  projected  tion  for  the  jury  where  he  has  testified 
unusually  far  is  for  the  jury,  where  he  that  he  did  not  know  that  the  ditch 
has  testified  that  he  did  not  know  tliat  into  which  he  stepped  had  been  dug,  and 
the  ties  projected,  though  he  had  fre-  that  he  had  never  been  on  that  particu- 
quently  stopped  at  or  near  them,  and  lar  part  of  the  spur  track  across  which 
it  had  been  his  custom  to  alight  at  a  it  had  been  dug.  HoUenbeck  v.  Mis- 
freight  house  close  by  to  deposit  his  souri  P.  B.  Co.  (1897)  141  Mo.  97,  38 
waybills,  while  the  train  proceeded  a  S.  W.  723,  41  S.  W.  887. 
short  distance  to  a  passenger  depot.  Where  a  switchman  was  injured  in 
Whitcher  V.  Boston  d  M.  B.  Co.  (1900)  attempting  to  jump  onto  a  moving 
70  N.  H.  242,  46  Atl.  740.  train    at   a   point   where   there   was    a 

The     question    whether     a     railroad  pile  of  stones  about  2i  feet  high  near 
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trary  to  all  probability  when  the  rest  of  the  evidence  is  considered, 
it  may  be  disregarded  by  a  court  of  review.'' 

(2)  Where  the  evidence  is  of  such  a  character  that  the  proper 
inference  to  be  drawn  from  it  is  a  question  with  respect  to  which 

the  track,  it  cannot  be  said,  as  a  mat-  knives  which  he  could  not  see  from  the 

ter    of   law,    that   he   knew   of   the   oh-  position   which   he    occupied.      Veginan 

stvuction,    where   there   were   no   other  v.  Morse   (1893)    160  Mass.   143,  35  N. 

similar  piles  of  stones  along  the  track,  E.   451. 

and    he    testified    that    he    had    never  Knowledge  of  the  risk  is  not  a  neees- 

seen  the  stones   in  question.     Donahue  sary   inference  where   an  employee  not 

V.  Boston  d  M.  R.  Go.  (1901)   178  Mass.  engaged    in    using    the    defective    rope 

251,  59  N.  E.  663.  by  the   breaking   of  which  he   was   in- 

Where  a  street-railway  conductor,  be-  jured  testified   that  he   had   no   knowl- 

ing  ordered  to  change  from  one  car  to  edge    of    the    defect.      Thomas    v.    Ann 

another  at  an  unusual  place,  where  the  Arbor  B.  Go.    (1897)    114  Mich.  59,  72 

company   had    paving   stones   piled   up  N.  W.  40. 

near  the  track,  which  it  was  repairing.  Whether  a  stevedore  engaged  in  stor- 
was  thrown  by  the  sudden  starting  of  ing  away  lumber  in  the  hold  of  a  ves- 
the  car,  as  he  was  attempting  to  board  sel  where  it  was  lowered  through  a 
it,  and,  striking  against  the  stones,  was  hatchway,  and  who  was  injured  by  lum- 
rolled  under  it,  he  will  not  be  held,  as  ber  slipping  from  a  box  in  which  it 
matter  of  law,  to  have  assumed  the  risk  was  being  lowered,  because  there  was 
arising  from  the  presence  of  the  stones ;  nothing  over  the  end  of  it  and  no 
he  testifying  that  his  attention  was  warning  as  to  its  descent  was  given, 
first  called  to  the  stones  at  that  time,  assumed  the  unusual  risk,  there  being 
North  Ghicago  Street  R.  Co.  v.  Dud-  evidence  that  the  ends  were  usually 
geon  (1900)  184  111.  477,  56  N.  E.  796,  closed,  depends  on  whether  the  employ- 
affirming    (1899)    83   111.  App.   528.  er  understood  and  had  a  right  to  be- 

In  a  case  where  a  servant  was  in-  lieve  that  the  stevedore  knew  and  as- 
sured while  coupling  a  car  to  an  engine,  sumed  it;  and  this  is  a  question  for 
he  testified  that  he  had  not  been  on  the  the  jury,  though  the  stevedore  testifies 
engine  much;  that  he  did  not  think  he  that  such  lumber  was  sometimes  load- 
had  coupled  a  car  to  the  front  of  the  ed  in  open  boxes.  Henncsey  v.  Bing- 
engine  more  than  four  times;  that,  ham  (1899)  125  Cal.  627,  58  Pac.  200. 
when  the  engine  first  approached  the  In  a  case  where  a  servant  was  in- 
car,  it  stopped  10  feet  from  it;  that  he  jured  by  a  machine  which  fell  on  him 
did  not  notice  the  height  of  the  car,  while  he  was  attempting  to  move  it,  he 
and  did  not  know  that  there  was  any  is  entitled  to  go  to  the  jury,  where  his 
danger  that  the  hunter  would  pass  un-  own  testimony  and  that  of  his  witnesses 
der  the  car  until  he  actually  attempted  goes  to  show  that  he  had  never  seen 
to  make  the  coupling.  The  defendant  the  machine  before,  and  that  he  was 
produced  adverse  testimony.  The  court  required  to  handle  it  in  a  dim  light, 
held  the  question  of  the  servant's  con-  Walsh  v.  Peet  Valve  Co.  (1872)  110 
tributory  negligence  to  be  one  for  the  Mass.  23. 

jury,  adverting  to  the  general  principle  See  also  Thompson  v.  Chicago,  R.  I. 

that  its   function  is  not  to  pass  upon  ^g  p_  ^    (Jq.    (1^00)    86  Mo.  App.  141; 

the  weight  of  the  evidence,  but  merely  Whitney  v.  Queen  City  Ice  Go.    (1900) 

to    determine   whether    there    was    evi-  49  ^^        j^-^^    ^gg    gg  j^    y.  Supp.  535; 

dence  which  should  be  submitted  to  the  /^  .    ^              n          ■      /ion/>>     in   m 

jury.     Lawless  v.  Conneetieut  River  R.  tf^^'lZ  ^^  J!'"^"^"' Jl^f.K^V^Z' 

Co.    (1883)    136  Mass.  1.  ^58,  13  Am.  St.  Rep.  828,  11  S.  W.  29. 

In  the  face  of  the  plaintifif's  own  ex-  ''  ^  statement  by   an    employee   that 

press  assertion  that  he  did  not  observe  ^^   <li<i  i^ot  know  the   risk   of  using  a 

the  dangerous  conditions,  a  court  can-  cracked  saw  for  the  purpose  of  sawing 

not   say,   as   a  matter  of   law,   that  a  an  iron  plate  is  insufficient  to  overcome 

servant    working    occasionally    near    a  the  presumption  of  knowledge  resulting 

planer   was    chargeable   with   a   knowl-  from  an   experience    of  fourteen   years 

edge  of  the  risk  created  by  revolving  with   machinery.     Erdmam,   v.    Illinois 
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different  opinions  may  not  unreasonably  be  formed.'  This  is  the 
situation  illustrated  by  most  of  the  cases  to  be  hereafter  cited,  in 
which  the  servant  was  allowed  to  go  to  the  jury  or  to  retain  a  verdict 
in  his  favor.     Whether  it  actually  exists  in  any  given  instance  is  a 

Steel    Co.    (1897)    95    Wis.    6,    60   Am.  ^m.  St.   Rep.   69,   21  Pac.   114;    Ingcr- 

St.  Rep.  66,  69  N.  W.  993.  man  v.  Moore    (1891)    90  Cal.  410,   25 

The   testimony   of   a   youth   eighteen  Am.   St.    Rep.    138,    27    Pac.    306;    Mc- 

years  of  age  at  the  time  of  the  accident,  Dade  v.  Washington  &  G.  R.  Co.  { 1886 ) 

that  he  did  not  know  that  if  he  got  his  5  Maclcey,  144,  affirmed  in    (1890)    135 

fingers  into  the  rolls  of  a  straw  cutter  U.   S.   554,   34  L.  ed.  235,   10   Sup.   Ct. 

they  would  be  caught  thereby,  or  that  Rep.    1044;    Pitts   v.   Florida    C.    &   P. 

if  they   were   caught  he   would   be   in-  R.    Co.    (1896)    98   Ga.    655,   27    S.    E. 

jured,    does    not    raise    a    question    for  189 ;    Pioneer  Fireproof   Constr.   Co.   v. 

submission  to  the  jury,  where   defend-  Howell    (1901)    189  111.   123,   59   N.   E. 

ant,   his  employer,   had  a  right  to   as-  535;  Armour  v.  Golkowska   (1903)   202 

sume  that  he  possessed  the  usual  facul-  111.    144,    66    N.    E.    1037;    Chicago    d- 

ties  of  a  boy  of  that  age.    Roth  v.  S.  E.  A.    R.    Co.   v.   Howell    (1904)    208   111. 

Barrett  Mfg.  Co.    (1897)    96  Wis.  615,  155,  70  N.  E.   15;    Chicago  d-  E.  I.  R. 

71  N.  W.  1034.  Co.   V.   Snedaker    (1906)    223   111.    395, 

Admissions  by  a  brakeman  suing  for  79  N.   E.   169 ;   Shirk  v.   Chicago   &  E. 

personal   injuries  incurred  while   coup-  /.  R.  Co.   (1908)   235  111.  315,  85  N.  E. 

ling  cars,  that  he  could  and  did  see  the  262;    Joliet,   A.   &   N.   B.    Co.   v.   Velie 

drawhead,   and   that   the   link   and  pin  (1889)    36   111.   App.   450;   Elgin,  J.   d 

were  properly  adjusted,  and  his  failure  E.  R.  Co.  v.  Eselin  (1896)   68  111.  App. 

to   deny   that   he   knew   the   car   had   a  96;     Riverton    Coal    Co.    v.    Shepherd 

sill,  will  render  his  statement  that  he  (1903)    111   111.   App.   294,   affirmed   in 

did  not  have  time  to  see  the  sill  before  (1904)     207    111.    395,    69    N.    E.    921; 

the    coming    together    of    the    cars    not  Wortman    v.    Minioh     (1901)     28    Ind. 

more  than  a  scintilla  of  evidence,  which  App.   31,   62   N.   E.   85;    Chicago,   I.   & 

r.eed    not    be    submitted    to    the    jury.  L.    R.    Co.    v.    Bryan    (1905)     37    Ind. 

Yany  v.  Peirce   (1897)   26  C.  C.  A.  521,  App.  487,  75  N.  E.  678;  Sachau  v.  Alil- 

54  U.   S.  App.   196,   82   Fed.   162.  ner    (1904)    123   Iowa,   387,   98   N.   W. 

It   has   been   asserted  that  the  ques-  900;   Gordon  v.  Chicago,  B.  I.  &  P.  B. 

tion  whether  the  unsound  condition  of  Go.    (1909)    146  Iowa,   588,   123  N.  W. 

an    appliance    should    have    been    per-  762 ;  Bush  v.  Missouri  P.  B.  Co.  (1SB7) 

ceived   by   the   servant   is    one    of    con-  36   Kan.   129,   12  Pac.   582;    Powers   v. 

tributory  negligence,  in  respect  to  which  Fall  Biver   (1897)    168  Mass.  60,  46  N. 

the  master  has  the  burden  of  proof,  and  E.  408 ;  Jellow  v.  Fore  River  Ship  Bldg. 

which,   by   consequence,   he   cannot  ask  Co.    (1909)    201    Mass.    464,    87   N.    E. 

to  have  withdrawn  from  the  jury.     At-  906;  Lehto  v.  Atlantic  Min.  Co.   (1908) 

chison,   T.  &  S.  F.  B.   Co.  v.  Mulligan  152  Mich.  412,  116  N.  W.  405 ;  Madden 

(1895)    14  C.  C.  A.  547,  34  U.  S.  App.  v.  Minneapolis  &  St.  L.  B.  Co.   (1884) 

1,  67  Fed.  569.     This  reason  for  deny-  32  Minn.  303,  20  N.  W.  317;  Sherman 

ing  the  power  of  a  court  to  interfere  v.  Chicago,  M.  &  St.  P.  B.  Co.    (1886) 

in  the  decision  of  such  a  question  would  34  Minn.  259,  25  N.  W.  593 ;  Barbo  v. 

obviously    have    no    particular    weight  Bassett  (1886)  35  Minn.  485,  29  N.  W. 

in  jurisdictions  where  the  plaintiff  has  198;  Sneda  v.  Libera   (1896)   65  Minn, 

the  burden  of  proving  that  he  was  not  337,  68  N.  W.  36;   Perras  v.  A.  Booth 

negligent.  &   Co.    (1901)    82  Minn.  101,  84  N.  W. 

s  Litton  V.  Thornton  (1881)  7  Vict.  739,  85  N.  W.  179;  Wickham  v.  Chi- 
li. R.  (L.)  4;  New  England  Teleph.  &  cago,  St.  P.  M.  &  0.  B.  Co.  (1910) 
Teleg.  Go.  v.  Butler  (1907)  84  C.  0.  A.  110  Minn.  74,  124  N.  W.  639,  rehearing 
217,  156  Fed.  321;  Eastern  &  W.  Lum-  denied  in  110  Minn.  78,  124  N.  W. 
ber  Co.  v.  Bayley  (1907)  85  C.  C.  A.  994;  Mahaney  v.  St.  Louis  &  H.  R.  Co. 
296,  157  Fed.  532;  Jackson  Fibre  Go.  (1891)  108  Mo.  192,  18  S.  W\  895; 
V.  Meadows  (1908)  86  C.  C.  A.  300,  Muirhead  v.  Hannibal  &  St.  J.  B.  Go. 
159  Fed.  110;  Magee  v.  North  Pacific  (1885)  19  Mo.  App.  634;  Biggins  v. 
Coast  B.   Go.    (1889)    78   Cal.   430,   12  Missouri  P.  B.  Co.  (1891)   43  Mo.  App. 
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matter  which,  it  is  manifest,  affords  a  very  wide  scope  for  a  diversity 
of  views,  and  which  will,  in  practice,  be  determined  according  to  the- 
theory  which  in  the  jurisdiction  where  the  right  of  recovery  is  being 
determined  is  entertained  with  respect  to  the  proper  signiiicance  of 
the  extremely  vague  phraseology  which  is  employed  in  this  connec- 
tion for  the  purpose  of  defining  the  boundary  line  between  the  prov- 
inces of  courts  and  juries.  A  comparison  of  the  decisions  adverse  and 
favorable  to  the  servant  indicates  very  clearly  that  some  judges  claim 
and  exercise  more  extensive  powers  than  others  in  regard  to  the  con- 
trol and  review  of  verdicts.  Upon  the  whole,  however,  it  seems  im- 
possible to  deny  that  in  cases  of  this  class  the  general  tendency  of 
judicial  opinion  has  been  decidedly  adverse  to  the  servant,  and  that 
the  courts  have  often  encroached  upon  the  proper  domain  of  juries  to- 
an  extent  which  cannot  be  justified  under  any  reasonable  conception 
of  that  partition  of  functions  which  is  the  essence  of  the  common-law 
system  of  procedure. 

In  the  great  majority  of  instances  the  doctrine  that  the  servant's 
constructive  knowledge  of  a  risk  is  a  question  with  regard  to  which 
the  finding  of  a  jury  is  prima  facie  conclusive  is  usually  asserted  for 

555;  Moore  v.  8t.  Louis  Wire  Mill  Co.  her  Co.  (1907)  50  Or.  137,  91  Pac. 
(1893)  55  Mo.  App.  491;  Carter  v.  478;  Rummell  v.  Dilworth,  P.  &  Go. 
Baldwin  (1904)  107  Mo.  App.  217,  81  (1885)  111  Pa.  343,  2  Atl.  355,  363; 
S.  W.  204;  Slack  v.  Carter  (1903)  72  Galveston  v.  Hemmis  (1889)  72  Tex. 
N.  H.  267,  56  Atl.  316;  Sirois  v.  Eemy  558,  13  Am.  St.  Rep.  828,  11  S.  W.- 
(1905)  73  N.  H.  148,  59  Atl.  936;  29;  Oulf,  C.  &  8.  F.  R.  Go.  v.  Johnson 
Craig  v.  WilUns  (1909)  75  N.  H.  596,  (1892)  83  Tex.  630,  19  S.  W.  151; 
74  Atl.  872;  Gornben  v.  Belleville  Stone  American  Cotton  Co,  v.  Smith  (1902) 
Co.  (1897)  59  N.  J.  L.  226,  36  Atl.  29  Tex.  Civ.  App.  425,  69  S.  W.  443; 
473 ;  Flanigan  v.  Guggenheim  Smelting  International  &  G.  N.  R.  Co.  v.  Van- 
Co.  (1899)  63  N.  J.  L.  647,  44  Atl.  landingham  (1905)  38  Tex.  Civ.  App. 
762 ;  Osterhout  v.  Jersey  City,  H.  &  206,  85  S.  W.  847 ;  Brown  v.  ffew  Eng- 
P.  Street  R.  Co.  (1905)  73  N.  J.  L.  land  Teleph.  &  Teleg.  Go.  (1908)  81 
42,  62  Atl.  190;  Laragay  v.  Fast  Jer-  Vt.  358,  70  Atl.  599;  Revolinski  v. 
sey  Pipe  Go.  (1909)  77  N.  J.  L.  516,  Adams  Goal  Co.  (1903)  118  Wis.  324, 
72  Atl.  57;  Simmons  v.  Peters  (1895)  95  N.  W.  122;  Hemmingsen  v.  Chicago 
85  Hun,  93,  32  N.  Y:  Supp.  680;  Ward  &  N.  W.  R.  Go.  (1908)  134  Wis.  412, 
V.  Edison  Electrie  Illuminating  Co.  114  N.  W.  785;  Collins  v.  Mineral 
(1908)  124  App.  Div.  22,  108  N.  Y.  Point  &  'N.  R.  Co.  (1908)  136  Wis.  421, 
Supp.  608 ;  McGarry  v.  Edison  Electric  117  N.  W.  1014. 

Illuminating  Co.    (1908)   124  App.  Div.        In  an  English  case  Pollock,  C.  B.  is 

913,   108   N.   Y.   Supp.   611;    Hosier  v.  reported  to  have  laid  it  down  that  the 

Weil-Easlcell  Go.   (1910)    137  App.  Div.  servant's  means  of  kno-wledge  is  a  ques- 

547,  121  N.  Y.  Supp.  946;  Lake  Shore  tion   of   la-w    (Dynen   v.   Leach    [1857] 

£  M.  8.  R.  Co.  V.  Fitspatrick    (1877)  26  L.  J.  Exch.  N.  S.  221,  5  Week.  Rep. 

31  Ohio  St.  479;  Cleveland  d  E.  R.  Go.  490),  but  this  remark  was  presumably 

V.   Somers    (1902)    24   Ohio   C.   C.   67;  made    with    reference    to    the    circum- 

Stone  V.  Oregon  City  Mfg.  Go.    (1870)  stances  under  discussion. 
4  Or.  52 ;  Westman  v.  Wind  River  Lum- 
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the  benefit  of  the  servant.    But  this  doctrine  will,  of  course,  enure  to 
the  advantage  of  the  master  under  appropriate  circumstances.* 

1310.  [391]  When  a  servant  is  chargeable  with  knowledge;  gen- 
erally.—  The  juridical  theory  of  imputed  knowledge,  which  is  applied 
in  actions  by  a  servant  against  his  employer,  is  simply  this :  that  he  is 
or  is  not  chargeable  with  a  comprehension  of  the  conditions  which 
caused  his  injury  and  of  the  risks  created  by  those  conditions,  accord- 
ing as  it  may  reasonably  be  inferred  that  those  conditions  or  those' 
risks  would  or  would  not  have  been  comprehended  by  a  person  of 
ordinary  prudence,  whose  mental  and  physical  capacities,  both  natu- 
ral and  acquired,  and  opportunities  for  observing  the  facts  indicative 
of  danger,  were  the  same  as  those  of  the  servant  himself.^ 


9  Hughes  v.  Winona  d  St.  P.  R.  Co. 
(1880)  27  Minn.  137,  6  N.  W.  553. 
Plaintiff  slipped  on  a  pile  of  wet  ashes 
while  coupling  cars,  and  fell  under  the 
wheels.  Verdict  for  defendant  upheld, 
the  jury  having  found  that  the  plaintiff 
had  reasonable  means  of  knowledge  of 
the  custom  of  the  company  to  allow  the 
ashes  to  remain  on  the  track. 

1  Sullivan  v.  R.  D.  Wood  d  Co. 
(1906)  43  Wash.  259,  117  Am.  St.  Rep. 
1047,   86  Pac.   629. 

Tills  principle  has  been  enunciated  so 
frequently  that  it  would  be  a  waste  of 
time  and  space  to  attempt  to  collect 
even  a  tithe  of  the  statements  m  v/hich 
it  has  been  stated  with  more  or  less 
precision  and  amplitude.  The  following 
paragraphs  will  illustrate  sufficiently 
the  language  used  by  the  courts: 

"The  question  in  each  case  is  not 
whether  the  employee  has  actually  ob- 
served, and  by  a  conscious  act  of  the 
will  assumed,  all  of  the  risks  involved, 
but  whether  the  risks  are  incident  to 
and  naturally  grow  out  of  the  employ- 
ment in  which  he  is  engaged,  and  are 
such  as,  taking  his  age,  intelligence,  and 
experience  into  account,  he  must  be  held 
to  have  appreciated  if  he  saw,  and  such 
as,  if  he  did  not  see,  he  could  have  seen 
and  understood  if  he  had  looked.  If  the 
risks  are  of  this  character,  then  they 
are  said  to  be  obvious,  and  the  employee 
assumes  them."  Kenney  v.  Himgham 
Cordage  Co.  (1897)  168  Mass.  278,  47 
N.  E.  117. 

"A  servant  will  be  deemed  .  .  . 
to  have  notice  of  all  risks  which,  to  a 
person  of  his  experience  and  understand- 
ing, are  or  ought  to  be  open  and  obvi- 


ous."   Rummell  \.  Dihoorth  (1885)  111 
Pa.  343,  2  Atl.  355,  363. 

An  employee  is  not  acquitted  of  as- 
sumption of  the  risk  merely  because  he 
does  not  comprehend  the  danger;  but 
the  true  test  is  whether  an  ordinarily 
prudent  person  of  his  age  and  experience 
under  like  circumstances  would  have- 
comprehended  the  danger  and  the  risk.. 
Craven  v.  Smith  (1894)  89  Wis.  119,  61 
N.  W.  317. 

"If  however  the  defect  is  patent,  open 
to  observation,  or  such  as  the  ordinary 
use  of  the  machine  in  the  business  the 
servant  is  engaged  in  would  disclose 
to  an  ordinarily  observant  man  oper- 
ating it,  and  the  servant  had  ample- 
opportunity  by  operating  it  before  be- 
ing injured  to  observe  the  defect,  his- 
opportunity  to  know  would  be  held  as 
knowledge,  whether  in  fact  he  knew  of 
the  defect  or  not."  Porter  v.  Hannibal 
d  St.  J.  R.  Co.  (1879)  71  Mo.  66,  77,  36 
Am.  Rep.  454. 

"A  servant  assumes  a  risk  which, 
from  the  facts  before  him,  it  was  his 
duty  to  infer."  Russell  v.  Minneapolis 
d  St.  L.  R.  Co.  (1884)  32  Minn.  230,  20 
N.  W.  147. 

Those  risks  are  assumed  which 
"should  have  been  seen  by  the  employee 
had  he  exercised  such  prudence  as  a 
man  of  ordinary  prudence  would  have 
exercised  under  like  circumstances." 
Gulf,  C.  d  S.  P.  R.  Co.  V.  Johnson 
(1892)    83  Tex.  630,  19  S.  W.  151. 

The  servant  is  chargeable  with  "such 
knowledge  of  the  character  of  what  is 
apparent  as,  by  his  employment,  he  as- 
sumes to  have  or  from  his  education  or 
experience  he  actually  has."     Penrvsyl- 


3G74 


MASTER  AND  SERVANT. 


[CHAP.  uv. 


Instructions  are  correct  or  erroneous,  according  as  they  are  con- 
sistent or  inconsistent  with  this  principle.* 


vania  Goal  Co.  v.  Kelly  (1894)  54  111. 
App.  622. 

An  open  and  visible  risk  which  is  as- 
sumed by  a  servant  is  one  so  patent 
tliat  a  person  familiar  with  the  business 
will  instantly  recognize  it,  and  about 
which  there  can  be  no  difference  of 
opinion  between  intelligent  persons  ac- 
customed to  the  service.  Johnston  v. 
Oregon  Short  Line  dc  U.  N.  R.  Co. 
(1892)    23   Or.  94,   31  Pac.  283. 

The  servant  is  held  to  take  the  risk 
of  such  defects  in  an  instrument  which 
he  is  frequently  using  as  are  obvious  to 
the  senses,  or  with  reasonable  diligence 
ought  to  be  discovered  or  known  by  him. 
Anderson  v.  Minnesota  d  N.  W.  R.  Co. 
(1888)   39  Minn.  523,  41  N.  W.  104. 

In  numerous  cases  the  risks  assumed 
by  a  servant  have  been  declared  to  be 
those  discovered  by  the  exercise  either 
of  "ordinary  care"  {Williams  v.  Dela- 
loare,  L.  d  W.  R.  Co.  [1889]  116  N.  Y. 
«28,  22  N.  E.  1117;  Sievers  v.  Peters 
Box  d  Lumber  Go.  [1898]  151  Ind.  642, 
50  N.  E.  877,  rehearing  denied  in  151 
Ind.  662j  52  N.  E.  399 ;  Johnson  v.  Ash- 
land Water  Go.  [1890]  77  Wis.  51,  45 
N.  W.  807;  Oreenleaf  v.  Illinois  G.  R. 
Co.  [1870]  29  Iowa,  14,  4  Am.  Rep.  181; 
Galveston,  H.  d  S.  A.  R.  Go.  v.  Garrett 
[1889]  73  Tex.  262,  15  Am.  St.  Rep.  781, 

13  S.  W.  62;  O'Neal  v.  Chicago  d  I. 
Coal  R.  Go.  [1892]  132  Ind.  110,  31  N.  E. 
669;  Lumley  v.  Caswell  [1877]  47 
Iowa,  159;  Nix  v.  Texas  P.  R.  Go. 
[1891]  82  Tex.  473,  27  Am.  St.  Rep. 
897,  18  S.  W.  571;  Minnie  v.  Mueller 
(1905)  140  Mich.  3,  103  N.  W.  524); 
or  of  "ordinary  intelligence"  (Denver 
Tramway  Co.  v.  Ne.iUt  [1896]  22  Colo. 
408,  45  Pac.  405;  Ghesson  v.  John  L. 
Roper  Lumber  Go.  [1896]  118  N.  C.  59, 
23  S.  E.  925  •■  Mayes  v.  Chicago,  R.  I.  d 
P.  R.  Go.  [1884]  63  Iowa,  562,  14  N.  W. 
340,  19  N.  W.  680;  Bryce  v.  GUcago, 
M.  d  St.  P.  R.  Co.  [1897]  103  Iowa,  665, 
72  N.  W.  780)  ;  or  of  "reasonable  care" 
(Pennsylvania  Go.  v.  Ebaugh  [1898] 
152  Ind.  531,  53  N.  E.  763;  Kittering- 
ham  v.  Sioua:  City  d  P.  R.  Go.  [1883] 
62  Iowa,  285,  17  N.  W.  585;  Pennsyl- 
vania Go.  V.  Witte  [1896]  15  Ind.  App. 
583,  43  N.  E.  319',  44  N.  E.  377;  Louis- 
ville, N.  A.  d  G.  R.  Co.  V.  Quirm  [1896] 

14  Ind.  App.  554,  43  N.  E.  240 )  ;  or  of 
"reasonable  care  and  skill"  {Western  U. 


Teleg.  Co.  v.  McMullen  [1895]  58  N.  J. 
L.  155,  32  L.R.A.  351,  33  Atl.  384); 
or  of  "reasonable  care  and  diligence" 
{Moran  v.  Harris  [1884]  63  Iowa,  390, 
19  N.  W.  278 )  ;  or  of  "reasonable  care 
and  prudence"  (Carlson  v.  Sioux  Falls 
Water  Go.  [1894]  5  S.  D.  402,  59  N.  W. 
217)  ;  or  of  "reasonable  and  ordinary 
care"  (Haley  v.  Jump  River  Lumber 
Co.  [1892]  81  Wis.  423,  51  N.  W.  321, 
956)  ;  or  of  "reasonable  observation" 
(Whipple  V.  New  York,  N.  H.  d  H.  R. 
Co.  [1896]  19  R.  I.  587,  61  4m.  St.  Rep. 
796,  35  Atl.  305 )  ;  or  of  "reasonable 
care  and  cautiou"  (Lindvall  v.  Woods 
[1891]  44  Fed.  855);  or  of  "ordinary 
observation  or  reasonable  skill  and  dili- 
gence" ( Latremouille  v.  Bennington  d 
R.  R.  Co.  [1891]  63  Vt.  336,  22  Atl. 
656)  ;  or  "ascertained  by  reasonable 
observation"  (Olson  v.  Hanford  Produce 
Co.  (1902)  118  Iowa,  55,  91  N.  W.  806). 

Youth  and  inexperience  are  frequent- 
ly deemed  sufficient  to  carry  the  ques- 
tion of  assunrption  of  risk  to  the  jury 
where  otherwise  it  might  be  deemed  to 
be  a  question  of  law.  Manning  v.  Ex- 
celsior Laundry  Go.  (1905)  189  Mass. 
231,  75  N.  E.  254. 

See  note  to  Burnside  v.  Peterson  17 
L.R.A.(N.S.)    76. 

2  An  instruction  that,  if  the  plaintiff 
could  have  seen  or  known  of  the  ab- 
normal conditions  by  the  exercise  of 
ordinary  care  and  prudence,  the  defend- 
ant would  not  be  liable,  is  proper.  Fer- 
guson V.  Phosnix  Cotton  Mills  (1901) 
106  Tenn.  236,  61  S.  W.  53. 

A  jury  is  properly  instructed  that  it 
was  plaintiff's  duty  to  inform  himself 
as  to  the  danger  in  using  the  appliance 
in  question,  so  far  as  he  could  by  ob- 
servation, and  that  if  it  was  defective 
he  cannot  recover  unless  it  appears  by 
a  preponderance  of  evidence,  that  the 
defect  was  not  observable  by  ordinary, 
careful  observation.  Ghilson  v.  Lansing 
Wagon  Works  (1901)  128  Mich.  43,  87 
N.  W.  79. 

It  is  error  to  charge  the  plaintiff 
did  not  assume  the  risk  incident  to  the 
method  under  which  defendant  conduct- 
ed its  business,  unless  he  "must  neces- 
sarily" have  known  of  such  method  by 
the  exercise  of  ordinary  care;  since  if 
plaintiff  by  the  exercise  of  ordinary 
care   could  have  known  of  such   meth- 
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The  conditions  and  the  risks  which  are  presumed,  as  a  matter  of 
law,  to  be  comprehended  by  a  servant,  are  also  frequently  character- 
ized by  descriptive  epithets  or  phrases,  used  either  singly  or  in  com- 
bination, which  are  intended  to  express  in  a  brief  form  the  conclusion 
rthat  those  conditions  and  risks  must  have  been  appreciated  by  the 
servant  if  he  had  used  proper  care.* 

ods,  his  knowledge  might  be  presumed,  N.  H.  356,  41  Atl.  268;  Larich  v.  Moies 

and    the   expression    "must    necessarily  (1894)  18  R.  I.  513,  28  Atl.  661;  Goodes 

have   known"  is  not  synonymous   with  v.  Boston  d  A.  R.  Co.  (1894)  162  Mass. 

"could    have    known''    or    "must    have  287,  38  N.  E.  500;  Toomey  v.  Donovan 

known."     Galveston,  H.  d  S.  A.  R.  Co.  (1893)    158  Mass.   232,  33  N.   E.   396; 

V.  English  (1900)  —  Tex.  Civ.  App.  — ,  Southern  Kansas  R.  Co.  v.  Drake  (1894) 

59  S.  W.  626.  53  Kan.  1,  35  Pac.  825;   Larson  v.  8t. 

In    instructing   a   jury   it   should   be  Paul,  M.  c£  M.  R.  Co.    (1890)   43  Minn, 

clearly  explained  to  them  that  the  test  423,  45  N.  W.  722 ;  Dillenherger  v.  Wein- 

by  which  the  servant's  presumed  com-  gartner  (1900)   64  N.  J.  L.  292,  45  Atl. 

prehension   of  the  risk  is  to  be  deter-  638;  Chandler  y.  Atlantic  Coast  Electric 

mined  is  his  exercise  or  nonexercise  of  R-  Co.    (1898)   61  N.  J.  L.  380,  39  Atl. 

"'ordinary   care"   in   the  premises.     Ac-  674;    Stephenson  v.  Duncan   (1889)    73 

cordingly,   an   instruction   to  the   effect  Wis.  404,  9  Am.  St.  Rep.  806,  41  N.  W. 

that  even  if  the  appliance  in  question  337;  Shaw  v.  Sheldon  (1886)   103  N.  Y. 

-was  defective,  yet  if  from  his  opportu-  667,  9  N.  E.  183 ;  Keeaan  v.  Kavanaiigh 

Tiities  of  observation  the  plaintiff's  in-  (1876)   62  Mo.  232;   Ahearn  v.  Central 

-testate  knew,  or  should  have  known,  of  R-  Co.    (1900)    —  N.  J.  L.  — ,  45  Atl. 

its  defective  condition,  he  is  held  in  law  1032;    Disano   v.   New   England  Steam 

to  have  assumed  the  risk  of  its  insuffi-  Brick  Co.    (1898)    20  R.  I.  452,  40  Atl. 

ciency,  is  erroneous  in  that  it  fails  to  7;  Williams  v.  J.  G.Wagner  Co.  (1901) 

define   with   sufficient  precision  the  de-  HO  Wis.  456.,  86  N.  W.  157;  Durell  v. 

gree   of  care  or   observation  which   the  Bartivell,  Williams  cE  Kingston   (1904) 

law  requires.     Durand  v.  Neio  York  &  26  R.  I.  125,  58  Atl.  448. 

L.  B.  R.  Co.   (1901)   65  N.  J.  L.  656,  48  "Obviously  evident."    Scanlon  v.  Bos- 

Atl.  1013.  ion  &  A.  R.  Co.   (1888)    147  Mass.  484, 

3  "Obvious."     Louisville  &  N.  R.  Go.  9  Am.  St.  Rep.  732,  18  N.  E.  209. 

V.  Wilson  (1911)   110  C.  C.  A.  217,  188  "Visible    and    obvious."      DeGraff    v. 

Fed    417;    Williams   v.   Choctaw,   0.   &  New  York  C.  &  H.  R.  R.  Co.    (1874)    3 

G.  R.  Co.   (1906)   79  C.  C.  A.  146,  149  Thomp.  &  C.  255. 

Fed.  104 ;  Garnett  v.  Phoenix  Bridge  Co.  "Open  and  obvious."     This  combina- 

(1899)    98   Fed.   192;   Whalen  v.  W7i.it-  tion  is  very  common.     Conmelly  y.  Ham- 

comJ)    (1901)    178   Mass.    33,   59   N.   E.  ilton  Woolen  Co.   (1895)  163  Mass.  156, 

■666-     Molntire    v.    White     (1898)     171  ZQ 'S.'&.l&T ;  Storrs  \.  Michigan  Starch 

Mass.  170,  50  N.  E.  524;   Goldtlncait  v.  Co.    (1901)    126   Mich.   666,   86  N.   W. 

UaverhUl  &  G.  Street  R.  Co.  (1894)  160  134;   Carlson  v.  Sioux  Falls  Water  Co. 

Mass    554,  36  N.  E.  486;  Joyce  v.  Wor-  (1895)  8  S.  D.  47,  65  N.  W.  419;  O'Neal 

cester    (1885)    140  Mass.  245,  4  N.  E.  v.  Chicago  A  I.  Coal  R.  Co.   (1892)   132 

565-   Wilson  v.  Steel  Edge  Stamping  &  Ind.  110,  31  N.  E.  669;  Bohn  v.  Chica- 

Retirming  Co.  (1895)   163  Mass.  315,  39  go,  R.  L  d  P.  R.  Co.    (1891)    106  Mo. 

N    E    1039;    Watts   v.   Eart    (1893)    7  429,    17    S.   W.    580;    Riverside    Cotton 

Wash.  178,  34  Pac.  423,  771;   Kennedy  Mills  v.  Green  (1900)   98  Va.  58,  34  S. 

V    Manhattan,  R.   Co.    (1884)    33   Hun,  E.  963;  Clark  v.  Richmond  d  D.  R.  Co. 

457;  Demurs  v.  Deering   (1899)   93  Me.  (1884)    78  Va.  709,  49  Am.  Rep.   394; 

272'  44  Atl    922;   Chicago,  B.  d  Q.  R.  Philadelphia    d    R.    R.    Co.   v.    Hughes 

Co.'v.  McGinnis  (1896)  49  Neb.  649.  68  (1888)   119  Pa.  301,  13  Atl.  286;  Rum- 

'N    W    1057;   Shields  v.  RoUns    (1896)  mell  v.  Dilworth    (1885)    111    Pa.  343, 

-3  App    Div.   582,  38  N.  Y.   Supp.  214;  2   Atl.    355,    363;    Southern   R.    Go.   v. 

FindUy  v.  Russell  Wheel  d  Foundry  Co.  Mauzy  (1900)  98  Va.  692,  37  S.  E.  285; 

(1896)    108   Mich.   286,   66   N.   W.   50;  Wood  v.  Beiges   (1897)   83  Md.  257.  34 

Young  v.  Boston  d  M.  R.  Co.  (1898)  69  Atl.  872;  Mielhe  v.  Chicago  d  N.  W.  R. 
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ilTot  infrequently  these  epithets  and  phrases  are  supplemented  and 
amplified  by  other  words.  In  some  instances  these  appear  to  have 
been  introduced  merely  for  the  sake  of  emphasis.*    But  it  will  also  be 

Co.   (1899)   103  Wis.  1,  74  Am.  St.  Rep.  (1893)    6  0.  C.  A.  403,   13  U.  S.  App. 

834,   79  N.   W.   22;    Osborne  v.  Lehigh  547,  57  Fed.  378;  Arlcadelphia  Lumber 

Valley  Goal  Co.   (1897)   97  Wis.  27,  74  Co.   v.   Bethea    (1892)    57   Ark.   76,   20' 

Am.  St.  Rep  834,  71  N.  W.  814;  Lars-  S.  W.  808. 

son  V.  McClure   (1897)   95  Wis.  533,  70  "Patent   dangers    are   those    seen,   or 

N.  W.   662.  by    their    presence    perceptible    to    the 

Other  examples  of  a  terminology  con-  senses."     "Latent  dangers  are  those  not 

veying   a   similar   meaning   are   these :  seen  or  perceptible  to  the  senses  by  their 

"Visilile."     Kelly  v.  Baltimore  &  0.  R.  presence."     Williams   v.   Walton  &   W. 

Co.   (1887)   9  Sadler   (Pa.)   48,  11  Atl.  Co.  (1892)  9  Houst.  (Del.)  322,  32  Atl.. 

659;    Thomas   v.   Quartermaine    (1887)  726. 

L.  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  "Patent  and  obvious."     Gulf,  C.  d  8. 

N.  S.  340,  57  L.  T.  N.  S.  537,  35  Week.  F.  R.  Co.  v.  Jachson  (1894)   12  C.  C.  A.. 

Rep.  555,  51J.  P.  516,  per  Bowen,  L.  J. ;  507,    27   U.    S.   App.   517,   65   Fed.  48; 

Davis  V.  Baltimore  d  0.  B.  Co.   (1893)  Williams  v.   Walton  &  W.   Co.    (1892) 

152  Pa.  314,  25  Atl.  498.  9  Houst.   (Del.)    322,  32  Atl.  726;   Mo- 

"Plainly  visible."     Baker   v.   Barber  Cain  v.  Chicago,  B.  &  Q.  R.  Co.   (1896) 

Asphalt  Pav.  Co.   (1899)    92  Fed.  117;  22  C.  C.  A.  99,  40  U.  S.  App.  181,  76 

Davis  v.  Baltimore  dc  0.  R.  Co.   (1893)  Fed.    125;    Americam    Dredging    Go.    v. 

152  Pa.  314,  25  Atl.  498;  Henderson  v.  WalU   (1898)   28  C.  C.  A.  441,  55  U.  S. 

Coons  (1888)  31  111.  App.  75.  App.  460,  84  Fed.  428;  Anglin  v.  Teasas- 

"Visible  and  plain."     The  Maha/rajah  d  P.  R.  Go.   (1894)   9  C.  C.  A.  130,  23 

(1889)   40  Fed.  784.  U.  S.  App.  62,  60  Fed.  553;  Bennett  v. 

"Open  and  visible."    Tuttle  y.  Detroit,  Tintic  Iron  Co.   (1893)   9  Utah,  291,  34 

(?.  H.  d  M.  R.  Co.  (1887)  122  U.  S.  195,  Pac.  61;  St.  Louis,  Ft.  8.  d  W.  R.  Co. 

30  L.  ed.  1116,  7  Sup.  Ct.  Rep.  1166;  v.  Inein  (1887)   37  Kan.  701,  1  Am.  St. 
Riley  v.  West  Virginia  G.  d  P.  R.  Co.  Rep.  266,  16  Pac.  146. 

(1885)    27  W.  Va.  146;   Fisher  v.  Chi-  "Apparent."      Kohn      v.        McNulta 

cago  d   a.   T.  R.   Go.    (1889)    77  Mich.  (1893)   147  U.  S.  238,  37  L.  ed.  150,  13 

546,    43   N.   W.   926;    French   v.   Aulls  Sup.  Gt.  Rep.  298;   Meany  v.  Standard 

(1893)    72   Hun,   442,  25   N.  Y.   Supp.  Oil  Co.    (1900)   —  N.  J.  L.  — ,  47  Atl. 

188;  Wallace  v.  Central  Vermont  R.  Co.  803;  Fancher  v.  New  York,  L.  E.  d  W, 

(1892)    43   N.  Y.  S.  R.  639,  18  N.  Y.  R.   Co.    (1894)    75  Hun,   350,  27  N.  Y. 

Supp.   280;    Johnston  v.   Oregon  Short  Supp.  62;  Melzer  v.  Peninsular  Car  Go. 

Line  d  TJ.  W.  R.  Go.   (1892)   23  Or.  94,  (1889)    76   Mich.  94,   42  N.   W.   1078; 

31  Pac.  283.  Olson  v.  MoMurraA/  Cedar  Lumber  Go. 
"In   plain  view."     Rush  v.  Missouri  (1894)   9  Wash.  500,  37  Pac.  679. 

P.  R.  Co.   (1887)   36  Kan.  129,  12  Pac.  "Manifest."      Casey   v.   PermsyUwnAa 

582;  Chicago  d  A.  E.  R.  Co.  v.  Wagner  Asphalt  Paving  Co.  (1901)  198  Pa.  348, 

(1896)    17  Ind.  App.  22,  45  N.  E.  76,  47  Atl.  1128. 

1121.  "Open     and    manifest."       Serold    v. 

"Open    to    view."      Qleason    v.    Wew  Pfister   (1896)    92  Wis.  417,  66  N.  W. 

York  d  N.  E.  R.  Co.   (1893)   159  Mass.  355. 

68,  34  N.  E.  79.  "Palpable."       Yarmouth     v.     France 

''Open,  permanent,  and  visible."  Kelly  (1887)  L.  R.  19  Q.  B.  Div.  647,  57  L.  J. 

V.  Baltimore  d  0.  R.  Co.   (1887)   9  Sad-  Q.  B.  N.  S.  7,   36  Week.  Rep.  283,  17 

ler   (Pa.)  48,  11  Atl.  659.  Eng.  Rul.  Gas.  217    (per  Lord  Esher)  ; 

"Patent."     Rietman  v.  Stolte   (1889)  Rajotte  v.  Canadian  P.  R.  Co.   (1889)   5 

120  Ind.  314,  22  N.  E.  304:   Faren  v.  Manitoba  L.   Rep.   365. 

Sellers   (1887)   39  La.  Ann.  1011,  4  Am.  "Readily  discernible"  by  the  "exercise 

St.  Rep.  256,  3  So.  363 ;  Syhes  v.  Packer  of  ordinary  care."     Clinch-field  Goal  Co. 

(1882)   99  Pa.  465;  Porter  v.  Hannibal  v.  Wheeler  (1910)  111  Va.  265,  68  S   E 

d  St.  J.  R.  Co.   (1879)   71  Mo.  66,  77,  1001. 

36  Am.  Rep.  454;  The  Maharajah  (1891)  4  As,  for  example,  the  following- 

1    G.   G.   A.   181,   1   U.   S.   App.   20,   49  "Patent  and  open  to  the  eye  of  the 

Fed.  Ill;  Texas  d  P.  R.  Go.  v.  Rogers  plaintiff."     McOrath  v.  Texas  d  P.  R 
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found  that  not  a  few  of  these  additions  suggest  with  greater  or  less 
■distinctness  one  or  more  of  the  essential  elements  which  are  involved 
in  the  fundamental  principle  set  forth  at  the  commencement  of  this 
section.* 


■Co.  (1894)  9  C.  C.  A.  133,  23  U.  S.  App. 
S6,  60  Fed.  555. 

"Open  to  observation."  Covey  v.  Sa/n- 
nibal  d  St.  J.  R.  Co.  (1885)  86  Mo. 
635;  Woods  v.  St.  Paul  &  D.  R.  Co. 
(1888)  39  Minn.  435,  40  N.  W.  510; 
Texas  rf  P.  R.  Co.  v.  French  (1893)  86 
Tex.  98,  23  S.  W.  642. 

"Patent  to  observation."  Mellott  v. 
Louisville  d  N.  R.  Co.  (1897)  101  Ky. 
212,  40  S.  W.  696. 

"Patent  to  the  understanding."  Da- 
vis V.  Baltimore  d  0.  R.  Go.  ( 1893 )  152 
Pa.  314,  25  Atl.  498. 

"Patent  and  open  to  observation." 
Tfix  V.  Texas  &  P.  R.  Co.  (1891)  82 
Tex.  473,  27  Am.  St.  Rep.  897,  18  S.  W. 
571. 

"Apparent  to  the  senses."  Weefc  v. 
Fremont  Mill  Co.  (1892)  3  Wash.  629, 
29   Pao.   215. 

"Obvious  to  the  senses."  Waldhier 
V.  Eanniial  d  St.  J.  R.  Co.  (1885)  87 
Mo.  37. 

"Open  to  the  senses,  requiring  only 
their  exercise  to  become  Icnown  to  the 
servant."  Quick  v.  Minnesota  Iron  Co. 
(1891)    47  Minn.  361,  50  N.  W.  244. 

6  Thus  we  find  such  phrases  as  these : 

"Apparent  to  a  casual  observer."  La- 
motte  V.  Boyce  (1895)  105  Mich.  545, 
63  N.  W.  517;  Ragon  v.  Toledo,  A.  A.  d 
N.  M.  R.  Co.  (1893)  97  Mich.  265,  37 
Am.  St.  Rep.  336,  56  N.  W.  612. 

"Patent  to  the  most  cursory  observa- 
tion." McCain  v.  Chicago,  B.  d  Q.  R. 
Co.  (1896)  22  C.  C.  A.  99,  40  U.  S. 
App.  181,  76  Fed.  125. 

"Ascertainable  by  simply  looking." 
Hathaway  v.  Michigan  C.  B.  Co.  (1883) 
51  Mich.  253,  47  Am.  Rep.  569,  16  N. 
W.  634. 

Obvious  to  a  casual  observation.  St. 
Louis  Southwestern  B.  Co.  v.  Hynson 
(1908)    101   Tex.   543,    109    S.   W.   929. 

Ascertainable  by  "a  casual  glance." 
Peterson  v.  Sherry  Lumler  Co.  (1895) 
90  Wis.  83,  62  N.  W.  948. 

Discoverable  by  the  "circumspection" 
of  the  "ordinarily  prudent  man." 
Farmers'  Cotton  Oil  Co.  v.  Barnes 
(1911)  —  Tex.  Civ.  App.  — ,  134  S.  W. 
369. 

"Apparent  to  the  ordinarily  prudent 


man."  Burke  v.  Union  Coal  d  Coke  Co. 
(1907)    84  C.  C.  A.  626,  157  Fed.  178. 

"Plain  at  a  glance."  Shaw  v.  Shel- 
don (1886)   103  N.  Y.  667,  9  N.  E.  183. 

"Obvious  even  to  a  passing  glance." 
Kohn  V.  McNulta  (1893)  147  U.  S.  238, 
37  L.  ed.  150,  13  Sup.  Ct.  Rep.  298. 

"Open  and  patent  to  common  obser- 
vation." St.  Louis,  A.  d  T.  R.  Co.  v. 
Lemon  (1892)  83  Tex.  143,  18  S.  W. 
331. 

"Apparent  to  ordinary  observation." 
Gilson  V.  Erie  R.  Co.  (1875)  63  N.  Y. 
449,  20  Am.  Rep.  552;  Davidson  v.  Cor- 
nell (1892)  132 -N.  Y.  234,  30  N.  E. 
573 ;  Dering  v.  New  York  C.  d  H.  R.  R. 
Co.  (1893)  50  N.  Y.  S.  R.  832,  22  N. 
Y.  Supp.  344;  France  v.  Rome,  W.  d  0. 
R.  Co.  (1895)  88  Hun,  318,  34  N.  Y. 
Supp.  408;  Kean  v.  Detroit  Copper  d 
Brass  Rolling  Mills  (1887)  66  Mich. 
277,  11  Am.  St.  Rep.  492,  33  N.  W.  395. 

Dangers  which  may  be  understood  by 
the  exercise  of  "common  observation." 
{Scharenhroich  v.  St.  Cloud  Fiher-Ware 
Co.  [1894]  59  Minn.  116,  60  N.  W. 
1093)  ;  or  of  "ordinary  observation." 
{ Latremouille  v.  Bennington  d  R.  R. 
Co.   [1891]   63  Vt.  336,  22  Atl.  656). 

"Patent,  manifest  to  ordinary  obser- 
vation." Boland  v.  Louisville  d  N.  R. 
Co.  (1895)   106  Ala.  641,  18  So.  99. 

"Obvious  defects  and  such  as  can  be 
discovered  by  reasonable  observation." 
Waiash  d  W.  R.  Co.  v.  Morgan  (1892) 
132  Ind.  430,  31  N.  E.  661. 

"Apparent  and  which  the  servant  has 
the  opportunity  to  detect."  Bland  v. 
Shreveport  Belt  R.  Co.  (1896)  48  La. 
Ann.   1057,   36  L.R.A.   114,  20   So.  284. 

"Open  to  the  observation  of  any  man 
of  ordinary  capacity."  Texas  d  P.  R. 
Co.  V.  French  (1893)  86  Tex.  98,  23  S. 
W.  642. 

"Obvious  to  any  person  of  ordinary 
observation."  Bonnet  v.  Galveston,  K. 
d  S.  A.  R.  Co.  (1895)  —  Tex.  Civ. 
App.  — ,  31  S.  W.  525. 

"Obvious  to  persons  of  the  experience 
and  understanding  of  the  servant." 
Malm  V.  Thelin  (1896)  47  Neb.  686,  66 
N.  W.  650. 

"Patent  defects  which  an  ordinary 
observation     of     the     employee's     duty 
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The  phraseology  which  is  thus  used  to  designate  the  risks  of  which 
a  servant  is  bound  to  take  notice  is  also  employed  with  the  addition 
of  a  negative,  for  the  purpose  of  defining  the  limits  of  the  knowledge 
which  is  imputed  to  him.^  But  the  risks  of  which  a  servant  may  be 
ignorant  without  necessarily  incurring  the  charge  of  negligence  are 
more  usually  described  by  the  epithets  "latent,"  "concealed,"  or  the 
like.    See  §§  1330  et  seq.,  post. 

[Although  it  is  very  frequently  said  that  a  servant  is  chargeable 
with  a  knowledge  of  defects  which  he  might  have  discovered  by  the 
exercise  of  ordinary  care,  some  cases  repudiate  this  test  of  construc- 
tive knowledge,  and  hold  that  a  servant  is  under  no  obligation  to  exer- 
cise reasonable  care  to  discover  such  defects.''] 


would  readily  disclose."  Evansville  & 
T.  H.  R.  Co.  V.  Duel  (1892)  134  Ind. 
156,  33  N.   E.  355. 

"Obvious,  and  such  as  cannot  escape 
ordinarily  careful  observation."  La- 
motte  V.  Boyce  (1895)  105  Mich.  545, 
63  N.  W.  517. 

"So  obvious  as  not  to  escape  the  ob- 
servation of  an  ordinarily  prudent  per- 
son." Moore  v.  St.  Louis  Wire  Mill  Go. 
(1893)   55  Mo.  App.  491. 

"Obvious  defects,  of  virhich  the  serv- 
ant knew,  or,  as  a  reasonably  prudent 
man,  might  have  known."  Yates  v.  Mc- 
Gullough  Iron  Co.  (1888)  69  Md.  370, 
16  Atl    280. 

"Plain  to  be  seen  by  anyone  inclined 
to  look  for  them."  Lalce  Shore  &  M.  S. 
R.  Go.  V.  McGormiclc  (1881)  74  Ind. 
440. 

"Manifest  to  one  of  common  sense 
and  observation,  and  which  by  the  pru- 
dent exercise  of  the  senses  and  common 
sense  can  be  perceived."  Quick  v.  Min- 
nesota Iron  Go.  (1891)  47  Minn.  361. 
50  N.  W.  244. 

"Dangers  which  a  person  of  common 
intelligence"  would  observe.  Peterson 
V.  Sherry  Lurnber  Go.  (1895)  90  Wis. 
83,  62  N.  W.  948. 

Defects  which  the  servant  "by  proper 
watchfulness  might  have  discovered." 
Coyle  V.  Griffing  Iron  Go.  (1899)  63  N. 
J.  L.  609,  47  L.R.A.  147,  44  Atl.  665; 
McGrath  v.  Delaware,  L.  &  W.  R.  Go. 
(1902)  68  N.  J.  L.  425,  53  Atl.  207, 
affirmed  in  (1903)  69  N.  J.  L.  331,  55 
Atl.  242. 

6  Thus,  it  has  been  said  that  an  em- 
ployee does  not  assume  the  risk  of  us- 
ing a  defective  appliance,  where  the  de- 
fect  is  not  open  to  observation   in   its 


ordinary  use.  Nicholds  v.  Crystal  Plata 
Glass  Go.  (1894)  126  Mo.  55.  27  S.  W. 
516,  28  S.  W.  991. 

Where  the  evidence  tended  to  show 
that  the  defect  was  not  a  patent  one,  a 
charge  that,  to  make  plaintiff  guilty  of 
contributory  negligence,  it  must  appear 
that  the  defect  was  so  visible  that  a 
man  could  not  overlook  it  except  by 
gross  negligence,  is  not  erroneous. 
Kansas  City,  P.  &  G.  R.  Co.  v.  Spell- 
man  (1900)  42  C.  C.  A.  321,  102  Fed. 
251. 

7  See  note  to  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Birch,  28  L.R.A. (N.S.)    1250. 

"The  true  test  is  not  in  the  exercise 
of  care  to  discover  dangers,  but  wheth- 
er the  defect  is  known  to  or  plainly 
observable  by  the  employee."  Johnson 
V.  MacLeod  (1910)  111  Minn.  479,  127 
N.  W.  497,  rehearing  denied  in  111 
Minn.   484,   127   N.   W.   1120. 

The  test  is  not  whether  the  servant 
exercised  care  to  discover  the  danger, 
for  he  is  not  bound  to  do  that  when  he 
has  a  right  to  assume  that  it  did  not 
exist,  but  whether  he  knew  and  com- 
prehended it  actually  or  presumably. 
Dunbar  v.  Central  Vermont  R.  Cc 
(1907)  79  Vt.  474,  65  Atl.  528. 

In  Rase  v.  Minneapolis,  St.  P.  &  8. 
Ste.  M.  R.  Co.  (1909)  107  Minn.  260, 
21  L.R.A.  (N.S.)  138,  120  N.  W.  360,  the 
court  laid  down  the  following  rule: 
"The  test  of  'knowledge  of  danger'  is 
not  the  exercise  of  ordinary  care  to  dis- 
cover danger,  but  whether  the  danger 
was  known  to  or  plainly  observable  by 
the  employee."  The  court  went  on  to 
say  that  to  hold  that  the  servant  as- 
sumes the  risks  which  he  ought  to  know 
from   the   exercise   of   the    care    of   the- 
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ordinarily    prudent    man    would    break  him    by    his    employer    only    when    the 

down   all    distinction   between    assump-  defect    is    known   to   the   employee,    or 

tion  of  risk  and  contributory  negligence,  plainly  observable  by  him.     Choctaw,  0. 

and  assumption  of  risk  would  become  a  &  O.  R.  Co.  v.  McDade   (1903)    191  U. 

question   of  care.     A  servant  is   bound  S.   64,   48  L.  ed.   96,   24   Sup.   Ct.  Rep. 

to  use  his  eyes  to  see  what  is  open  and  24. 

apparent,  but  he  is  not  required  to  look  In  Standard  Oil  Co.  v.  Brown  { 1908 ) 

for  danger.     To  the  same  effect,  Hend-  31  App.  D.  C.  371,  it  was  held  that  an 

rickson  v.    Ash    (1906)    99   Minn.   417,  instruction    that    the    servant    assumed 

109  N.  W.  830;  Sherman  v.  Chicago,  M.  the  dangers  actually  known  to  him,  and 

&  St.  P.  R.   Co.    (1885)    34  Minn.  259,  also   so   far   as   they   would   have  been 

25  N.  W.  593.  known   to   him   by   the   exercise    of    or- 

To  charge  a  servant  with  knowledge  dinary  care  on  his  part,  was  more  favor- 

of  defects,  they  must  be  so  obvious  that  able  to  the  master  than  the  rule   laid 

he   must   necessarily   be   in   fault   if   he  down  in  the  McDade  Case. 

did  not  see  them.     Goshorn  v.  Wheeling  And  in  Rookport  Granite  Co.  v.  Bjorn- 

Mold  &  Foundry  Go.   (1909)  65  W.  Va.  holm   (1902)   53  C.  C.  A.  429,  115  Fed. 

250,  64  S.  E.  22.  947,    the   court   said  that   the   doctrine 

In  Arkansas  a  recent  case  has  laid  of  the  Supreme  Court  was  that  it  was 
down  the  rule  that  a  servant  does  not  not  the  duty  of  the  servant  to  use 
assume  the  risk  of  an  injury  from  the  ordinary  care  in  ascertaining  the  eon- 
negligence  of  his  master  merely  because  dition  of  the  employer's  appliances,  but 
he  could  have  discovered  and  avoided  it  there  rested  on  him  the  peril  only  of 
by  the  exercise  of  ordinary  care,  his  as-  defects  known  to  him  or  plainly  ob- 
sumption   of  such  risk  depending  upon  servable  by  him. 

his  actually  being  aware  of  and  appre-  Where  the  defective  condition  is  not 

elating  the  danger.     St.  Louis,  I.  M.  &  actually    known    to    the    plaintiff,    the 

8.  R.  Co.  v.  Birch   (1909)   89  Ark.  424,  true  test  is  not  whether  he  had  exer- 

28   L.E.A.(N.S.)    1250,   117   S.  W.  243.  cised   care  to  discover  the  defects,  but 

In  A.  L.  Clark  Lumber  Co.  v.  St.  whether  they  were  so  patent  as  to  be 
Coner  (1911)  97  Ark.  358,  133  S.  W.  readily  observable  by  him.  Missouri, 
1132,  it  was  held  that  a  servant  was  not  K.  &  T.  R.  Co.  v.  Wilhoit  (1908)  87 
necessarily  chargeable  with  knowledge  of  c.  C.  A.  401,  160  Fed.  440. 
every  danger  which  he  might  have  Xo  the  same  effect,  Davidson  v.  South- 
known  by  the  exercise  of  reasonable  grn  P.  Co.  (1890)  44  Fed  476;  New 
care.  York,   N.   3.   &   H.   R.   Co.   v.    O'Leary 

In    Gila    Valley,    G.   &   N.   R.    Co.   v.  (1899)    35  C.  C.  A.  562,  93  Fed.  737; 

Hall  (1911)   13  Ariz.  270,  112  Pac.  845,  Mexican  C.  R.  Co.  v.  Murray  (1900)   42 

it  was  held  that  the  trial  court  did  not  c.  C.  A.  334,  102  Fed.  264;  Lindsay  v. 

err  in  limiting  the  defects,  the  risk  of  JSfeiu  York,  N.  B.  &  H.  R.  Co.    (1901) 

injury  from  which  the  plaintiff  assumed,  50  C.  C.  A.  298,  112  Fed.  384;  Kenney 

to   those   which    he    actually    knew,    or  v.   Meddaugh    (1902)    55   C.  C.  A.   115, 

those  which  were  plainly  observable  by  118    Fed.   209;    Texas   &   P.   R.    Co.   v. 

him.  Swearingen   (1903)   59  C.  C.  A.  31,  122 

In  the  Federal  courts  it  is  held  that  Fed.  193,  affirmed  in   (1904)   196  U.  S. 

knowledge   of   defects   will   not  be   pre-  51,  49  L.  ed.  382,  25  Sup.  Ct.  Rep.  164; 

sumed  unless  they  are  plainly  observ-  Chicago,  M.  &  St.  P.   R.   Co.  v.  Riley 

able.  (1906)    76  C.  C.  A.  107,  145  Fed.  137, 

In    Texas   &   P.   R.    Co.   v.   Archibald  7  A.  &  E.  Ann.  Cas.  327;  Chicago,  M.  & 

(1898)    170  U.  S.  665,  42  L.  ed    1188,  St.  P.  R.  Co.  v.  Donovan  (1908)    87  C. 

18   Sup.   Ct.   Rep.  777,  the  court  said:  C.  A.  600,  160  Fed.  826;  Federal  Lead 

"And  the   defective  condition  of  struc-  Co.  v.  Swyers   (1908)   88  C.  C.  A.  547, 

tures  or  appliances  which,  by  the  exercise  161  Fed.  687 ;  Missouri,  K.  &  T.  R.  Co. 

of  reasonable  care  by  the  master,  may  v.  Wilhoit   (1906)   87  C.  C.  A.  401,  160 

be  obviated,  and  from  the  consequences  Fed.  440;  Chicago,  G.  W.  R.  Co.  v.  Mc- 

of  which  he  is  relieved  from  responsibil-  Donough   (1908)    88  C.  C.  A.  517,  161 

ity    to   the    servant   by    reason    of   the  Fed.  657;   Ceni-ral  Coal  &  Coke  Co.  v. 

latter's  knowledge  of  the  situation,   is  Williams    (1909)    97  C.  C.  A.  597,  173 

such  as  is  apparent  to  his  observation."  Fed.  337. 

An  employee  assumes  the  risk  of  in-  In   Puget   Sound  Electric  B.   Co.   v. 

jury  from  defective  appliances  furnished  Harrigan  (1910)   100  C.  C.  A.  104,  176 
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1311.  [392]  Evidential  elements  to  be  considered  in  determining 
-whether  knowledge  shall  be  imputed  to  a  servant. —  As  is  indicated  by 
the  language  used  in  stating  the  general  principle  enunciated  in  the 
preceding  section,  the  elements  with  reference  to  which  it  is  deter- 
mined whether  the  injured  servant  was  chargeable  with  a  knowledge 
of  the  given  risk  are  partly  subjective,  and  partly  objective.  They  are 
as  follows : 

(1)  The  servant's  natural  and  acquired  capacity  for  obtaining 
knowledge.  The  essential  matters  to  be  considered  under  this  head 
are  the  extent  of  his  intelligence,  as  deducible  from  his  age  or  other 
circumstances ;  and  the  extent  of  his  technical  skill  and  information, 

Fed.  488,  the  court  goea  so  far  as  to  say  ordinary  care  to  discover  defects,  even 

that  the  servant  does  not  assume  any  patent,  in  the  appliances  furnished  by 

risks    due    to  the    master's    negligence  the   master    {Gulf,   G.   &   8.   F.   R.   Go. 

when  he  has  no  actual  knowledge  there-  v.  Davis  [1904]  35  Tex.  Civ.  App.  285, 

of.  80  S.  W.  253). 

In  Texas  the  rule  is  that  a  servant  is        The  Texas  rule  is  followed  in  Galves- 

chargeable  with  knowledge  of  such  de-  ton,   H.   &   8.   A.    R.    Go.    v.    Mortson 

fects  only  as  are  known  to  him  or  open  (1903)    31   Tex.    Civ.   App.   142,    71   S. 

to   observation    (Missouri  F.  R.   Go.  v.  W.  770;  Texas  &  Ft.  8.  R.  Go.  v.  Eart- 

Lehmberg,   [1889]  75  Tex.  61,  12  S.  W.  nett    (1903)    33  Tex.  Civ.  App.  103,  75 

838 ;  Pippin  v.  Sherman,  8.  &  8.  R.  Co.  S.   W.   809 ;    International   &   G.   N.   R. 

[1900;   Tex.  Civ.  App.]   58  S.  W.  961;  Go.  v.  Reeves  (1904)   35  Tex.  Civ.  App. 

Ramm  v.  Galveston,  E.  &  8.  A.  R.  Go.  162,  79  S.  W.  1099;   Galveston,  E.  &  S. 

£1905]  —  Tex.  Civ.  App.  — ,  92  S.  W.  A.  R.  Go.  v.  Udalle  (1905)  —  Tex.  Civ. 

426)  ;   or  those  risks   of  which,   in  the  App.  — ,  91  S.  W.  330;    Texas    Go.    v. 

ordinary    discharge    of    his     duty,    he  Garrett   (1911)  —  Tex.    Civ.    App.   — , 

must     have     acquired     the     knowledge  134  S.  W.  812. 

(Peck  V.  Pec/c  [1905]  99  Tex.  10,  87  S.        "An   employee   is   not    charged    with 

W.   248;    Missowri,  K.   &   T.  R.   Go.   v.  knowledge  of  defects  in  machinery,  be- 

Eannig,    [1897]   91  Tex.  350,  43  S.  W.  cause    the    exercise    of    ordinary    care 

508;  Bookrum  v.  Galveston,  H.  &  8.  A.  would    disclose    them,    as    the    duty    to 

R.  Co,   [1900]  —  Tex.  Civ.  App.  — •,  57  exercise  care  to  discover  them  does  not 

S.  W.  919;  International  &  G.  N.  R.  Co.  rest  upon  him."     Texas  &  N.  0.  R.  Co. 

V.    Shaughnessy    [1904]    —    Tex.    Civ.  v.  Geiger   (1909)    55  Tex.  Civ.  App.  1, 

App.  81  S.  W.  1026;  Galveston,  E.  &  8.  118  S.  W.  179. 

R.  Go.  V.  8toy  [1906]  44  Tex.  Civ.  App.        "He    [the   servant]    does   not   assume 

448,  99  S.  W.  135 ;  Galveston,  E.  &  8.  A.  the  risks  arising  from  the  failure  of  the 

R.  Go.  v.  Bonn  [1907]  44  Tex.  Civ.  App.  master  to  do  his  duty  unless  he  knows 

631,  99  S.  W.  413;   Galveston,  E.  &  8.  of   the   failure   and   of     the    attendant 

A.  R.  Go.  V.  Udalle  [1905]  —  Tex.  Civ.  risks;   or,  in  the  ordinary  discharge  of 

App.  — ,  91  S.  W.  330)  ;  and  the  serv-  his   own  duty,   must    necessarily    have 

ant  is  not  bound  to  exercise  due  care  acquired  the  knowledge."     Missouri  K. 

to  know  of  a  defect  (Taylor,  B.  d  E.  R.  &  T.  R.  Go.  v.  Eannig   (1897)    91  Tex 

Go.   V.   Taylor    [1890]    79   Tex.   104,   23  350,  "43   S.  W.  508;    Texas  &  N.   0.  R. 

Am.  St.  Rep.  316,  14  S.  W.  918;  Price  Go.   v.   Davidson    (1908)    49    Tex.    Civ. 

V.    Consumers'    Cotton   Oil    Co.    [1905]  App.  85,  107  S.  W.  949. 
41  Tex.  Civ.  App.  47,  90  S.  W.   717 )  ;        A  servant  is  never  required  to  exer- 

for  it  is  not  the  servant's  duty  to  in-  cise  ordinary  care  to  discover  defects  in 

spect  the  appliances  given  him  by  the  machinery  or  implements  furnished  him 

master   (Jones  v.  87iaw  [1897]   16  Tex.  by  the  master,  or  to  discover  unknown 

Civ.  App.  290,  41  S.  W.  690;  St.  Louis  dangers   arising  from  their  use   in  the 

d  S.   W.  R.   Go.  V.  Schiller    [1907]    46  manner  directed  by  the  master.     Gentry 

Tex.  Civ.  App.  356,  102  S.  W.  783);  so  v.  Stephenville  Oilmill    (1910)   —  Tex. 

a  servant  is  not  required  to  exercise  even  Civ.  App.  — ,  127  S.  W.  879. 
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whether  that  skill  and  information  be  derived  from  his  practical  ex- 
perience in  the  employment  to  which  the  risk  was  incident,  or  from  a 
special  education  and  training  received  in  some  other  way. 

(2)  The  servant's  opportunities  or  means  of  obtaining  a  knowledge 
of  the  material  conditions  which  created  the  given  risk.^ 

(3)  The  extent  of  the  servant's  duty  of  active  inspection  and  in- 
quiry with  regard  to  the  existence  of  such  risks  as  that  to  which  the 
injury  was  due. 

The  precise  significance  of  each  of  these  elements  with  relation  to 
the  countless  groups  of  slightly  variant  facts  which  are  presented  in 
actions  by  injured  servants  it  is  frequently  impossible  to  ascertain, 
for  the  reason  that,  in  a  large  number  of  the  cases  in  which  several 
of  them  are  involved,  the  language  used  does  not  indicate  with  cer- 
tainty whether  the  court  intended  to  attribute  to  two  or  more  of  them 
in  combination  a  differentiating  value  which  would  not  have  been 
imputed  to  a  single  one  of  them  when  considered  separately,  or  to 
ascribe  such  a  value  to  each  of  them  independently,  or  to  make  the 
decision  turn  upon  a  particular  one  of  them  to  the  exclusion  of  the 
others.  That  the  difficulties  of  classification  are,  under  such  circum- 
stances, enormously  increased,  is  sufficiently  obvious ;  but  it  is  hoped 
that  the  arrangement  adopted  in  the  ensuing  sections  will  be  found 
reasonably  serviceable  for  the  purposes  of  research. 


B.  What  eisks  aee  deemed  to  be  within  the  coMPEEHEirsioif  of 

ADULT  SERVANTS. 

1312.  [393]  Generally. — The  cases  turning  upon  the  natural  and 
acquired  capacity  of  adult  servants  may  be  conveniently  divided  into 
four  main  classes,  illustrative  of  one  or  the  other  of  the  following  con- 
clusions : 

(1)  That  the  risk  was  within  the  comprehension  of  any  adult  of 
ordinary  intelligence,  irrespective  of  the  question  whether  he  had  or 
had  not  any  special  experience  or  training  in  the  work  in  which  he 
was  engaged. 

iThe  phrase  "means    of    knowledge"  of  the  cases  cited  in  subtitle  D,  infra, 

occurs  in  the  case  which  laid  the  foun-  the  phrase  has  always  been,  and  still  is, 

dation  of  the  modern  law  of  employer's  a    familiar    one.      But    the    alternative 

liability.     Priestly  v.  Fowler   (1837)    3  combination     of    words,    "opportunities 

Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur.  of  knowledge,"  is  possibly  found  rather 

987,   7  L.  J.   Exch.  N.  S.  42,   19  Eng.  more  frequently    in    the    American    re- 

Bul.  Cas.   102.     As  is  shown  by  many  ports. 
M.  &  S.  Vol.  IV.— 231. 
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(2)  That,  by  reason  of  his  inexperience,  the  servant  was  not  neces- 
sarily chargeable  with  a  comprehension  of  the  risk. 

(3)  That  a  comprehension  of  the  risk  was  imputable,  as  a  matter 
of  law,  to  a  person  having  the  same  amount  of  special  experience  and 
training  as  the  servant. 

(4)  That  the  amount  of  special  experience  or  training  possessed 
by  the  servant  was  not  sufficient  to  warrant  a  court  in  declaring,  as  a 
matter  of  law,  that  he  ought  to  have  understood  the  risk. 

The  decisions  which  illustrate  each  of  these  conclusions  will  be  dis- 
cussed in  the  ensuing  sections.  But  it  should  be  remembered  that  the 
actual  effect  of  many  of  them  is  somewhat  problematical,  for  the  rea- 
son explained  at  the  end  of  the  last  section. 

To  the  situations  indicated  by  the  above  statements  may  also  be 
added,  a  fifth,  which  is  of  such  exceptional  occurrence,  and,  compara- 
tively speaking,  of  such  slight  importance,  that  it  merely  deserves  a 
passing  notice ;  viz.^  that  the  servant's  previous  experience  of  the  con- 
ditions ordinarily  prevailing  in  the  employment  in  question  may  lead 
him  to  draw  false  inferences  as  to  the  conditions  actually  prevailing 
at  the  time  of  the  accident.  If  the  evidence  is  susceptible  of  this 
construction,  a  court  will  not  say  that  he  was  chargeable,  as  a  matter 
of  law,  with  a  knowledge  of  the  resulting  risk.     See  §  1315,  post. 

It  will  be  observed  that  a  considerable  number  of  the  cases  cited 
in  the  two  sections,  1313,  1315,  post,  in  which  the  servant's  compre- 
hension of  the  risk  was  treated  as  an  inference  of  law,  involve  injuries 
resulting  from  risks  which  are  included  either  by  all  or  by  some  of 
the  courts  among  the  ordinary  or  normal  class.  Whenever  this  situa- 
tion is  disclosed  by  the  evidence,  the  decision  might  be  referred 
directly  to  the  general  principle  that  such  risks,  in  so  far  as  they  are 
obvious,  are  presumed  to  be  accepted  by  any  servant  who  undertakes 
the  employment  to  which  they  are  incident.  See  §§  1167,  et  seq., 
ante.  But  as  the  conclusions  reached  are  arrived  at  without  the  aid  of 
that  presumption,  and  the  material  elements  considered  and  the  cir- 
terion  employed  are  equally  applicable  whether  the  risk  be  ordinary 
or  extraordinary,  cases  of  this  type  must,  in  a  logical  point  of  view, 
and  therefore  for  purposes  of  classification,  be  treated  as  belonging  to 
a  different  category  from  those  in  which  recovery  is  denied  for  the 
reason  that  the  risk  in  question  was  an  ordinary  one. 

1313.  [394]  Risks  which  every  adult  is  presumed  to  comprehend 
without  any  special  experience.— In  the  subjoined  note  are  collected  a 
large  number  of  cases  in  which  it  is  either  certain,  or  seems  to  be  a 
matter  of  reasonable  inference  from  the  language  of  the  court,  that 
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the  inability  to  maintain  the  action  was  predicated  in  spite  of  or  in- 
dependently of  the  element  of  special  experience  or  technical  skill.* 


1  (a)  Railway  tracks  and  appurte- 
nances.— The  risk  created  by  the  want 
of  ballast  between  the  ties  on  a  siding 
has  been  treated  as  one  which,  in  re- 
spect to  a  brakeman,  is  obvious.  Ragon 
V.  Toledo,  A.  A.  &  N.  M.  R.  Co.  (1893) 
97  Mich  265,  37  Am.  St.  Rep.  336,  56 
N.  W.  612  (experience  of  servant  not 
adverted  to.) 

The  danger  arising  from  the  want  of 
a  block  between  a  rail  and  a  guard  rail 
at  a  switch  is  so  obvious  that  even  an 
inexperienced  brakeman  will,  as  a  mat- 
ter of  law,  be  presumed  to  understand 
the  risk  incident  to  working  without  it. 
Mayes  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1884)  63  Iowa,  562,  14  N.  W.  340,  19 
K.  W.  680,  modifying  on  rehearing  the 
opinion  expressed  at  the  first  hearing, — 
that  it  was  for  the  jury  to  say  whether 
the  inexperience  of  the  brakeman  was  a 
sufficient  excuse  for  his  nonapprecia- 
tion  of  the  danger. 

The  difference  between  blocked  and 
unblocked  frogs  is,  to  one  engaged  in 
switching  trains,  so  obvious  that  he  is 
charged  with  notice  of  the  kind  in  use. 
Choctaw,  0.  d  G.  R.  Co.  v.  Thompson 
(1907)  82  Ark.  11,  100  S.  W.  83.  To 
tile  same  effect,  St.  Louis  Southwestern 
R.  Co.  v.  Hynson  (1908)  101  Tex.  543, 
109  S.  W.  929. 

A  carpenter  in  a  railway  shop  is 
chargeable  with  a  knowledge  of  the  risk 
of  being  crushed  against  the  wall  in- 
closing a  turntable,  while  he  is  helping 
to  pull  it  round.  Mellott  v.  Louisville 
&  N.  R.  Co.  (1897)  101  Ky.  212,  40  S. 
W.  696  (element  of  inexperience  was 
not  adverted  to,  but  was  apparently  re- 
garded as  immaterial). 

(b)  Obstructions  heside  railway 
tracks. — The  danger  of  getting  caught 
in  a  space  3J  inches  wide,  between  a 
trail  car  and  a  doorway  in  the  power 
house  of  a  street  railway,  through  which 
a  street  car  must  be  pushed  to  attach  it 
to  the  dummy,  is  presumed  to  be  com- 
prehended by  a  newly  employed  con- 
ductor. Jennings  v.  Tacoma  R.  & 
Motor  Co.  (1893)  7  Wash.  275,  34  Pac. 
937. 

(c)  Railway  cars;  construction  and 
operation  of. —  (See  also  subd.  x,  in- 
fra.) A  servant  who  has  for  several 
months  been  handling  various  cars 
equipped  with  two  kinds  of  self-couplers 


which  are  apt  to  pass  each  other  when 
an  attempt  is  made  to  unite  them  is 
presumed  to  understand  the  risk  of 
such  an  accident.  Norfolk  &  W.  R.  Co. 
V.  McDonald  (1891)  88  Va.  352,  13  S. 
E.  706. 

It  has  been  held  that  any  adult  of 
ordinary  intelligence  who  accepts  the 
position  of  brakeman  is  presumed  to 
understand  the  risk  incident  to  coup- 
ling cars  with  double  deadwoods.  Hath- 
away V.  Michigan  C.  R.  Go.  (1883)  51 
Mich.  253,  47  Am.  Rep.  569,  16  N.  W, 
634.  In  this  case  a  brakeman  twenty- 
four  years  old,  who  had  been  warned  in 
a  general  way  as  to  the  danger  of  coup- 
ling cars,  was  held  to  be  affected  with 
knowledge  of  the  manifest  risk  of  coup- 
ling cars  with  double  deadwoods.  The 
court,  commenting  on  Michigan  G.  R. 
Go.  V.  Smithson  (1881)  45  Mich.  212, 
7  N.  W.  791  (see  §  1315,  note  3,  subd. 
(d),  post),  said:  "The  correctness  of 
that  decision  is  not  questioned,  but  ad- 
mitted by  the  plaintiff's  counsel  in  this 
case,  and  the  only  difference  claimed  be- 
tween the  two  cases  is  that  in  the 
Smithson  Case  the  coupler  injured  had 
long  experience  in  coupling,  and  in  the 
present  case  he  had  little  or  none  at  all. 
This  fact,  if  admitted,  cannot  make  this 
case  an  exception  to  the  rule.  If  the 
character  of  any  particular  danger  is 
so  simple  that  it  can  as  well  be  ascer- 
tained at  a  single  view  as  at  many,  it 
is  difficult  to  see  how  additional  obser- 
vation could  be  of  any  benefit  to  the 
party  whose  duty  it  is  to  encounter  it." 
Later  Michigan  decisions  to  the  same 
effect  are  Dysinger  v.  Cincinnati,  S.  & 
M.  R.  Go.  (1892)  93  Mich.  646,  53  N. 
W.  825;  Fenlon  v.  Duluth,  S.  S.  d  A. 
R.  Co.  (1896)  108  Mich.  284,  66  N.  W. 
51. 

This  rule  holds  even  where  the  plain- 
tiff is  a  brakeman  temporarily  employed 
in  the  absence  of  the  regular  brakeman. 
East  Tennessee,  V.  &  G.  R.  Go.  v. 
Turvaville  (1893)  97  Ala.  122,  12  So. 
63.  For  other  cases  as  to  double  dead- 
woods,  see  §§  972,  1160,  note  8,  1171, 
ante;  §  1314,  note  2,  subd.  (b),  post; 
§  1315,  note  3,  subd.   (d),  post. 

The  danger  caused  by  couplings  dif- 
fering so  much  in  height  that  they  over- 
lapped and  allowed  the  cars  to  come  to- 
gether is  deemed  to  be  obvious  to  any 
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It  will  be  seen  that  the  general  effect  of  these  cases  is  that  an  adult 
servant  of  ordinary  intelligence  is  presumed  to  have  been  capable  of 


intelligent  man.  Simms  v.  South  Caro- 
lina R.  Co.  (1886)  26  S.  C.  490,  2  S.  E. 
486. 

A  switchman  who  has  to  supply  him- 
self with  proper  coupling  pins  for  dif- 
ferent drawheads  on  cars  which  he  is  to 
couple,  from  the  pins  scattered  about 
the  yard,  assumes  the  risk  of  using  a 
pin  too  large  for  the  drawhead  of  a  car, 
which  he  finds  lying  thereon  when  he 
attempts  to  make  a  coupling.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Bauer  (1895) 
—  Tex.  Civ.  App.  — ,  33  S.  W.  1010. 

A  brakeman,  though  without  experi- 
ence, assumes  the  risk  of  aprons  pro- 
jecting 12  inches  from  the  ends  of  flat 
cars  which  he  undertakes  to  couple,  so 
as  to  leave  only  an  inch  between  them 
when  the  cars  are  shoved  together, 
where  they  are  in  plain  view,  clearly  to 
be  seen,  he  has  abundant  opportunity  to 
see  them,  his  attention  is  directed  to 
them,  and  he  is  told  the  necessity 
of  keeping  from  between  them.  Chicago 
&  A.  E.  R.  Co.  V.  Wagner  (1896)  17 
Ind.  App.  22,  45  N.  E.  76.  Rehearing 
denied  in  (1897)  17  Ind.  App.  28,  45 
N.  E.  1121. 

I  The  swing  of  a  street  car  passing 
over  a  curve  is  something  which  is  so 
obvious  that  no  one  employed  about 
such  car  can  be  permitted  to  claim 
ignorance  of  it.  Hence,  an  employee  in 
the  car  sheds  of  a  street  railway  as- 
sumes the  risk  of  having  his  leg  caught 
and  broken  between  the  ends  of  two 
cars  on  curves  leading  out  of  the  shed  in 
opposite  directions,  when  one  of  the 
cars  being  taken  out  is  swung  against 
the  end  of  another  standing  on  the 
other  curve,  at  a  point  where  the  tracks 
are  close  together.  The  fact  that  the 
risk  to  which  he  is  thus  exposed  has 
been  increased  during  his  term  of  em- 
ployment by  the  use  of  longer  and 
wider  open  cars  will  not  render  the 
street  ear  company  liable  to  him  for 
such  injuries.  Goldthwait  v.  Haverhill 
&  G.  Street  R.  Co.  (1894)  160  Mass. 
554,  36  N.  E.  486. 

A  brakeman,  although  inexperienced, 
will  be  presumed  to  know  that  the  ob- 
ject of  detaching  an  engine  from  a  mov- 
ing train  is  to  let  it  move  away  from 
the  train  so  as  to  allow  the  train  to 
continue  to  move  for  a  certain  distance. 


Gorman,  v.  Minneapolis  &  St.  L.  R.  Co. 
(1889)   78  Iowa,  509,  43  N.  W.  303. 

The  want  of  a  fender  on  a  street  car 
creates  an  obvious  risk.  Chandler  v. 
Atlantic  Coast  Electric  R.  Co.  (1898) 
61  N.  J.  L.  380,  39  Atl.  674,  (ex- 
perience not  mentioned)  ;  Denver  Tram- 
way Co.  V.  NesUt  (1896)  22  Colo.  408, 
45  Pac.  405  (servant  had  worked  as 
conductor  for  a  few  weeks,  but  this  ele- 
ment was  not  specifically  adverted  to). 

Where  a  machinist  is  summoned  out 
of  a  railway  shop  to  help  in  moving  an 
engine,  and  it  is  necessary,  in  doing 
this,  to  couple  and  move  some  cars, 
there  is  no  obligation  to  warn  him  of 
the  danger  of  placing  his  hand  upon 
the  deadwood  of  one  ear  at  the  very 
place  where  it  had  been  previously 
struck  twice  by  the  buffer  of  another 
car  which  he  had  unsuccessfully  at- 
tempted to  couple  to  it.  Wormell  v. 
Maine  C.  R.  Co.  (1887)  79  Me.  397,  1 
Am.  St.  Rep.  321,  10  Atl.  49. 

It  has  been  held  that  a  carpenter  who 
had  been  summoned,  according  to  a 
common  practice,  to  help  the  painters  to 
move  a  car,  was  chargeable  with  knowl- 
edge of  the  danger  created  by  the  fact 
that  a  running  board  had  been  laid 
from  the  top  of  that  car  to  the  adjoin- 
ing one,  and  would  fall  when  the  two 
cars  were  separated.  Day  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  (1894)  137  Ind. 
206,  36  N.  E.  854.  But  the  propriety 
of  deciding  such  a  point  as  a  matter  of 
law  seems  to  be  very  questionable,  con- 
sidering that  the  servant  was  taken 
from  another  kind  of  work. 

(d)  Locomotives;  construction  and 
operation  of. — The  want  of  chains 
across  the  opening  in  an  engine  cab  wa^ 
held  a  risk  which  was  obvious  to  a 
fireman.  Fancher  v.  New  York,  L.  E. 
<t  W.  R.  Co.  (1894)  75  Hun,  350,  27  N. 
Y.  Supp.  62  (plaintiff  had  been  several 
years  in  the  company's  employ,  but 
this  circumstance  was  in  no  way  relied 
upon ) . 

A  common  laborer  is  deemed  to 
understand  the  dangers  to  his  hand 
which  are  created  by  any  inequalities 
there  may  be  in  a  metal  surface  which 
he  is  directed  to  wipe.  McCain  v.  Chi- 
cago, B.  d  Q.  R.  Co.  (1896)  22  C.  C.  A. 
99,  40  U.  S.  App.  181,  76  Fed.  125 
(sliver  projecting  J  inch  beyond  the  tire 
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ascertaining  every  fact  which  could  have  been  apprehended  by  the 
senses  of  a  person  having  the  same  opportunities  as  he  had  for  exer- 

of    a    wheel    and    extending    six   inches  work  before  fell  from  a  platform  on  the 

along   the   circumference,   stuck    in   the  third  day  after  he  commenced  the  per- 

arm  of  the  engine  wiper).  formance  of  his  duties)  ;  Chesapeake,  0. 

(e)  Hand  cars;  construction  and  op-  &  S.  W.  R.  Co.  v.  McDowell  (1894)  16 
eration  of.- — ^Any  person  who  has  once  Ky.  L.  Rep.  1,  24  S.  W.  607,  (servant 
worked  the  lever  of  a  moving  hand  car,  here  was  the  foreman  of  a  railway 
or  seen  another  do  it,  is  presumed  to  woodshop,  who  was  injured  owing  to 
know  without  instruction  that  it  is  the  fact  that  a  scantling  by  which  he 
dangerous  to  "lose  the  motion  of  the  was  trying  to  prise  a  pully  loose  broke 
lever."  Jones  v.  Louisville  &  N.  B.  Co.  under  his  weight;  but  his  official  posi- 
(1894)  95  Ky.  576,  26  S.  W.  590.  tion  is  not  specially  adverted  to   as  a, 

A  section  man  undertaliing  to  work  material  element ) . 
the  lever  of  a  hand  car  by  means  of  a  In  another  case  recovery  was  denied 
crowbar  used  as  a  substitute  for  a  where  a  servant  (experience  not  men- 
broken  handle  is  presumed,  as  matter  tioned)  was  injured  through  the  ab- 
of  law,  to  have  known  that  the  appli-  sence  of  a  barrier  round  a  stack  of 
cation  of  an  unusual  force  in  this  man-  ice  on  which  he  was  working.  Thorn  v. 
ner  might  result  in  the  breaking  of  the  New  York  City  Ice  Co.  (1887)  46  Hun, 
walking     beam.       No    special    skill    or  497. 

knowledge  is  required  to  enable  a  serv-  The  risk  of  falling  from  a  trestle  on 

ant  to  appreciate  such  a  risk.    Powers  which    a   servant  was   standing,   which 

V.  New  York,  L.  E.  &  W.  R.  Co.  (1885)  was  8  feet  high  and  5  inches  broad  at 

98  N.  Y.  274.  the  top,  was  obvious  to  any  adult  serv- 

A    section    hand    is    chargeable    with  ant.      Gamett    v.    Phoenix    Bridge    Co. 

knowledge  of  the  strain  which  a  sound  (1899)   98  Fed.  192. 

handle  of  a  lever  car  will  probably  bear,  Where  a  privy  erected  over  a  river  is 

when  of  a  given  size.     East  Tennessee,  not  boarded  up  on  the  side  of  the  river, 

V.  &  O,  R.  Co.  V.  Smith  (1882)   9  Lea,  and  a  servant  familiar  with  the  struc- 

tj85.  ture  falls  into  the  water  while  using  it, 

(f)  Weight-sustaining  structures. — A  the  risk  is  deemed  to  be  a  patent  one. 
knot  running  across  a  plank  furnished  Marshall  v.  Kansas  City  Hay  Press  Co. 
an   employee  for   a  scaffold    being    ob-  (1897)   69  Mo.  App.  256. 

vious,  he  is  bound  to  take  notice  of  the  (h)    Unguarded  openings. —  (See  also 

defect  and  to  know  that  it  weakens  and  subd.    (j)    infra.)      An   uncovered   hole 

renders   the   plank  unsafe.     Armour  v.  left  in  one  of  the  floors  of  a  building 

Braeeau    (1901)    191  111.  117,  60  N.  E.  under    construction    creates    a    danger 

904,  reversing   (1900)   93  111.  App.  235.  presumed    to    be    obvious    to    an    inex- 

It  has  been  held  that  a  servant  who  perienced  laborer.     Schwartz  v.  Cornell 

had  been  working  for  several  years  in  (1891)    36  N.  Y.   S.  R.   646,   13  N.  Y. 

a  coal  yard,  and  was  injured    by    the  Supp.  355. 

breaking  of  a  plank  on  which  he  was  Full     appreciation     of     the     danger 

standing  while  trying  to  prise  open  the  caused  by   an  unguarded  elevator  well 

doors  of  a  coal  car,  could  not  recover,  in  a  dark  basement  is  established  where 

as  no  technical  skill  or  knowledge  was  the    evidence    of    the    servant    himself 

necessary  to  enable  him  to  understand  ghows  he  knew  it  to  be  unguarded,  and, 

the  weight-sustaining  power  of  a  plank  .^^j^^g    feeling    his    way    about    in    its 

which  was   of  a  certain  thickness  and  neighborhood,   he   was   looking   for   the 

not    inherently    defective.     Warszawski  ^^jj  ^^  ^-^^^  j^_     ^     j^^  ^_  g^^^^  j^^ 

V.  McWill^ms  (1901)   64  App.  Div.  63,  ^^    ^^ggg^   ^^^  ^j.J^_  ^5^^  3  ^^    j,  '^^ 

^\g)   Ele-Zld  working  places  not  pro-  (^erva'it  had  been  in   employment  for 

\gj   Myicvui^vu,  H/u        y  I,             ;„;,,™  several  years,  but  this  fact  is  not  em- 

teoted  by  rwilvngs. — ^Ihe  risk  oi  injury  ,      .     />        ' 

by  falling  from  a  platform  not  protect-  phasizea) .           ^         „         , .                , 

ed  bv  a  railing  is  presumably  obvious  (i)    Deep  water.— So  action   can  be 

to   any   adult   of   ordinary  intelligence,  maintained  where  a  servant   consented 

Moulton  V.  Gage  (1885)   138  Mass.  390  to  work  on  a  narrow  plank  over  a  riv- 

( servant  who  had   never   done   similar  er,   and   was    jostled   in.     Svlhvwn  v. 
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cising  those  senses  in  relation  to  the  dangerous  conditions  which 
caused  the  injury. 


Louisville  Bridge  Co.    (1872)    9  Bush, 
81. 

A  workman  is  presumed  to  see  and 
appreciate  the  peril  of  working  near  a 
dam  having  an  angle  of  about  135 
degrees  with  the  surface  of  the  water, 
where  the  current  is  so  swift  that  he 
cannot  swim  out  of  it;  demurrer  to 
complaint  sustained.  Bullivant  v.  Spo- 
kane   (1896)   14  Wash.  577,  45  Pac.  42. 

( j )  Slippery  surfaces. — It  is  pre- 
sumed that  even  an  inexperienced  serv- 
ant can  appreciate  the  danger  of  losing 
his  footing  on  an  icy  surface.  English 
V.  Chicago,  M.  &  St.  P.  R,  Co.  (1885) 
24  Fed.  910  ("one  of  the  dangers  whose 
existence  and  extent  everyone  has  equal 
capacity  for  determining''). 

Or  that  his  hand  will  slip  upon  such 
a  surface,  if  pressed  against  it  at  a 
certain  angle.  Cowhill  v.  Roberts 
(1893)  71  Hun,  127,  24  N.  Y.  Supp. 
533  (workman's  hand  slipped  on  an 
ice-covered  girder  to  which  he  had 
climbed ) . 

Or  that  a  block  of  ice  may  slip  from 
under  him  while  he  is  standing  upon  it. 
One  injured  while  at  work  filling  an  ice 
house,  by  the  slipping  of  a  cake  of  ice 
from  beneath  him,  cannot  charge  his 
employer  with  liability  for  failure  to 
make  inspection  of  the  ice  tiers  upon 
which  the  employee  stood,  since  the  ten- 
dency of  an  ice  block  to  slip  is  inherent 
and  well  known.  Shea  v.  Kansas  City, 
Ft.  8.  &  M.  R.  Co.  (1898)  76  Mo.  App. 
29. 

A  servant  who  slipped  and  fell  as  she 
was  going  down  a  winding  staircase, 
owing  to  the  fact  that  loose  pieces  of 
pasteboard  had  been  placed  upon  the 
steps  to  protect  them  after  they  had 
been  treated  with  oil,  cannot  recover, 
the  conditions  being  obvious  to  her. 
Mclntire  v.  White  (1898)  171  Mass. 
170,  50  N.  E.  524  (element  of  experi- 
ence not  referred  to ) . 

The  risk  of  losing  one's  footing  on  a 
slippery  floor,  and  thus  suffering  injury 
from  any  dangerous  part  of  the  plant 
•which  happens  to  be  in  the  neighbor- 
hood, is  deemed  to  be  obvious  to  any 
servant  of  ordinary  intelligence.  No  re- 
covery can  be  had  where  his  slipping 
causes  him  to  fall  into  a  well  filled  with 
scalding  water.  Feely  v.  Pearson  Cord- 
age Co.  (1894)  161  Mass.  426,  37  N.  E. 


368  (servant  had  been  employed  four 
or  five  weeks  but  this  fact  is  not  ad- 
verted to ) . 

Or  against  moving  machinery.  Mur- 
phy v.  American  Rubber  Co.  (1893)  159 
Mass.  266,  34  N.  E.  268  (servant  who 
caught  his  foot  between  the  coupling 
of  a  shaft  and  the  floor  had  been  work- 
ing for  a  year  in  the  same  establish- 
ment, and  for  three  weeks  in  the  room 
where  the  accident  occurred;  but  these 
elements  were  not  adverted  to)  ;  Klein- 
est  V.  Kunhardt  (1893)  160  Mass.  230, 
35  N.  E.  458  (experience  not  referred 
to)  ;  Seharenbroich  v.  St.  Cloud  Fiber- 
Ware  Co.  (1894)  59  Minn.  116,  60  N. 
W.  1093  (there  the  foot  of  a  servant 
who  had  worked  in  the  defendant's  fac- 
tory for  two  years  slipped  on  a  wet 
floor  while  he  was  working  a  lever,  and 
came  into  contact  with  a  pinion;  but 
the  length  of  the  employment  can 
scarcely  be  material  except  in  so  far  as 
it  bears  on  his  opportunities  of  observ- 
ing the  conditions)  ;  Clark  v.  Barnes 
(1885)  37  Hun,  389;  Starrs  v.  Michi- 
gan Starch  Co.  (1901)  126  Mich.  666, 
86  N.  W.  134  (servant  came  into  con- 
tact with  a  revolving  screw  across 
which  he  was  stepping)  ;  Disano  v.  New 
EngloMd  Steam  Brick  Go.  (1898)  20  R. 
I.  452,  40  Atl.  7  ( demurrer  sustained  to 
complaint  which  alleged  that  the  serv- 
ant slipped  and  fell  into  an  unguarded 
hole,  and  which  did  not  contain  any 
averment  of  inexperience ) . 

(k)  Saws.  —  An  inexperienced  em- 
ployee who,  on  the  day  after  his  em- 
ployment, slipped  on  the  bark  and  saw- 
dust which  had  accumulated  on  the 
floor  of  a  mill,  and  fell  against  the  un- 
covered saws  of  the  lath-cutting  ma- 
chine which  he  was  operating,  cannot 
recover  on  the  theory  that  he  ought  to 
have  been  instructed  as  to  the  danger- 
ous conditions  which  caused  his  injury. 
Hazen  v.  West  Su/perior  Lumber  Co. 
(1895)  91  Wis.  208,  64  N.  W.  857. 

The  general  danger  of  contact  with  a 
circular  saw  is  obvious  even  to  an  in- 
experienced workman  just  beginning  to 
use  it.  Wheeler  v.  Wason  Mfg.  Go. 
(1883)  135  Mass.  294;  Eanson  v.  Lud- 
low Mfg.  Go.  (1894)  162  MasE.  187,  38 
N.  E.  363.  See  further  as  to  these  cases 
§  1314,  note  2,  subd.   (g),  post. 

Any  mill  hand  is  presumed  to  under- 
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The  sense  whicli  is  most  frequently  referred  to  is,  naturally,  that 
of  sight.     Numerous  decisions  exemplify  the  general  principle  that 


stand  the  obvious  risk  created  by  a  saw 
projecting  over  its  frame  and  partly 
across  a  narrow  passageway.  Stephen- 
son V.  Dimcan  (1889)  73  Wis.  404,  9 
Am.  St.  Rep.  806,  41  N.  W.  337  (ex- 
perience not  mentioned ) . 

An  action  for  breach  of  the  duty  of 
instruction  cannot  be  maintained  where 
the  complaint  merely  shows  that  the 
servant  was  injured  owing  to  the  sud- 
den jumping  of  a  plank  which  threw 
his  hand  against  a  rip-saw,  although  it 
also  is  stated  that  he  had  never  before 
used  such  a  saw;  that  his  only  experi- 
ence in  such  work  had  been  with  a  cir- 
cular saw  which  he  had  used  for  half  a 
•day;  and  that  he  had  not  done  any  car- 
pentering at  all  until  about  three  weeks 
before  the  accident.  Gaertner  v. 
Schmitt  (1897)  21  App.  Div.  403,  47 
N.  Y.  Supp.  521. 

(1)  Planers  and  similar  macMnery. — 
In  one  case  where  the  evidence  was  that 
an  employee  who  had  never  worked  at  a 
planer,  but  knew  that  a  board  was  cut 
when  it  went  through  the  planer,  and 
could  have  seen  the  knives  if  he  had 
looked,  it  was  held  that,  even  if  it  were 
assumed  that  the  foreman  was  at  fault 
for  putting  him  to  work  without  cau- 
tioning him,  he  was  guilty  of  contribu- 
tory negligence  in  putting  his  hand, 
without  looking,  on  the  planer,  to 
steady  himself,  whereby  his  hand  was 
injured  by  the  knives.  Gossens  v.  Mat- 
toon  Mfg.  Co.  (1899)  104  Wis.  406,  80 
N.   W.   589. 

(m)  Cogwheels,  gearings,  and  other 
revolving  machinery. —  (See  also  subd. 
(j),  supra).  An  adult  female  employee, 
fthough  she  has  only  just  gone  to  work 
and  is  unfamiliar  with  machinery,  is 
presumed  to  understand  without  in- 
struction the  danger  of  getting  her 
hands  caught  in  cogwheels  on  the  ma- 
chine she  is  operating.  Ruchinsky  v. 
French  (1897)  168  Mass.  68,  46  N.  E. 
417. 

A  longshoreman,  although  inexperi- 
enced, cannot  recover  for  an  injury 
caused  by  allowing  his  hand  to  be 
caught  in  a  winch.  The  Maharajah 
(1889)    40  Fed.   784. 

A  motorman  who,  prior  to  his  enter- 
ing the  employment,  had  not  been  fa- 
miliar with  machinery,  was  teld  bound 
to  appreciate,  without  special  instruc- 


tions, the  risk  of  having  his  coat  sleeve 
caught  in  gear  wheels  close  to  a  com- 
mutator which  he  was  cleaning,  the  evi- 
dence showing  that  he  had  been  at  work 
three  days  after  having  had  eight  days 
of  general  instructions  as  to  his  duties. 
Bumell  V.  West  Side  R.  Co.  (1894)  87 
Wis.  387,  58  N.  W.  772  (demurrer  sus- 
tained). 

A  female  employee  thirty-two  years 
old,  engaged  in  a  factory,  is  chargeable 
with  knowledge  of  the  danger  of  at- 
tempting to  lower  the  sash  in  the  frame 
of  a  window  behind  a  rapidly  revolving 
fan,  in  another  frame,  slightly  project- 
ing into  the  room  where  she  is  engaged. 
Dillenherger  v.  Weingartner  (1900)  64 
N.  J.  L.  292,  45  Atl.  638. 

The  danger,  in  cleaning  a  bicycle 
chain,  of  its  becoming  entangled  and 
wound  around  the  brush  and  shaft,  is 
an  obvious  one.  Lennon  v.  Goodrich 
(1906)  192  Mass.  293,  78  N.  E.  421. 

(mm)  Machinery  vnth  revolving  roll- 
ers.— The  absence  of  any  duty  to  in- 
struct has  been  asserted,  in  a  case 
where  an  employee  who  had  been  for 
one  year  piling  scraps  in  a  rolling  mill, 
but  had  had  nothing  to  do  with  the 
machinery,  was  injured  through  at- 
tempting to  clean  the  rollers  from  the 
wrong  side  the  first  day  he  was  trans- 
ferred to  this  new  work.  Kean  v.  De- 
troit Copper  &  Brass  Rolling  Mills 
(1887)  66  Mich.  277,  11  Am.  St.  Rep. 
492,     33  N.  W.  395. 

The  danger  of  having  the  hand 
caught  in  inward  revolving  rollers  is 
obvious.  Ward  v.  Daniels  (1904)  114 
111.   App.    374. 

An  ordinary  workman  in  a  tar  roof 
paper  factory  must  be  held  to  know 
the  danger  of  inward-revolving  rollers. 
Barrett  Mfg.  Co.  v.  Marsh  (1907)  137 
111.  App.  110. 

Even  an  inexperienced  employee 
must  be  presumed  to  know  the  danger 
of  letting  his  hand  come  in  contact  with 
a  revolving  roller  with  sharp  teeth. 
Hutchison  v.  Gohankus  Mfg.  Co.  (1908) 
—  Ky.  — ,  112  S.  W.  899. 

(n)  Shafts  and  set  screws. — An  em- 
ployee in  a  mill,  who,  acting  within 
the  scope  of  his  duty,  is  ordered  by  the 
foreman  to  go  up  a  ladder  standing 
against  a  belt  box  into  which  a  revolv- 
ing   shaft    runs    at    right    angles,    and 
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the  servant's  inexperience  will  not  serve  as  an  excuse  for  ignorance, 
where  the  dangerous  conditions  were  such  as  should  have  been  appar- 


nail  a  board  on  the  box,  and  in  per- 
forming the  service  is  injured  by  his 
apron  and  jacket  catching  on  the  shaft, 
which  is  plainly  visible  and  is  seen  by 
him,  cannot  recover  from  his  employer. 
Russell  V.  TillO'tson  (1885),  140  Mass. 
201,  4  N.  E.  231. 

No  duty  was  owing  by  an  employer 
to  a  servant  twenty-two  years  of  age, 
to  warn  him  of  the  danger  of  getting 
his  clothes,  or  a  sheet  which  he  carried 
in  the  performance  of  his  duty,  caught 
in  a  revolving  shaft  placed  4  feet  above 
the  floor,  and  under  which  the  servant 
is  obliged  to  pass,  where  such  shaft  was 
plainly  visible  at  the  time  the  servant 
entered  the  master's  employ,  eleven 
days  before  the  accident,  and  he  had, 
during  that  period,  passed  under  the 
shaft  two  or  three  times  every  hour. 
Lemoine  v.  Aldrich  (1900)  177  Mass. 
89,  58  N.  E.  178. 

A  servant  of  average  intelligence  must 
be  presumed  to  know  the  danger  of 
coming  in  contact  with  revolving  shaft- 
ing. Eckhart  &  8.  Mill.  Co.  v.  Sohaefer 
(1905)   118  111.  App.  21. 

(o)  Pulleys. — The  danger  that  a 
hand  kept  upon  a  rope  which  is  running 
through  a  sheave  will  be  drawn  into 
the  sheave  has  been  said  to  be  one 
which,  without  instruction,  "should 
have  been  obvious  to  the  most  casual 
observer,  or  the  veriest  tyro  in  me- 
chanics." Findlay  v.  Russell  Wheel  & 
Foundry  Co.  (1896)  108  Mich.  286,  66 
N.  W.  50.  _ 

(p)  Belting. — A  servant  of  ordinary 
intelligence  is  presumed  to  appreciate 
the  perils  of  shifting  a  frayed  belt  with 
a  stick,  and  the  probability  of  its  be- 
coming entangled  in  the  broken  edges 
and  being  splintered.  Becker  v.  Baum- 
gartner  (1892)  5  Ind.  App.  576,  32  N. 
E.  786  (servant's  eye  put  out  by  a 
flying  piece  of  the  broken  stick;  allega- 
tion that  plaintiff  was  ignorant  of  the 
risk  was  held  not  to  add  to  the  strength 
of  his  complaint). 

(q)  Punching  machines. — The  fact 
that  the  wheel  of  a  punching  machine 
will  not  stop  at  the  place  at  which  it 
should  stop  if  in  good  order  was  pre- 
sumed to  be  obvious  to  an  employee  who 
was  a  boiler  maker  by  trade,  and  had 
only  just  begun  to  operate  this  machine. 
White   V.    Sharp    (1882)    27    Hun,    94 


(plaintiff    had    testified    that    "anyone 
would  know  the  danger" ) . 

(r)  Cleaning  and  oiling  machinery 
in  motion. — The  danger  of  cleaning  ma- 
chinery in  motion  is  apparent  even  to 
a  common  laborer.  Stoll  v.  Hoopes 
(1888)  10  Sadler  (Pa.)  291,  14  Atl. 
658    (no  instruction  obligatory). 

If  a  female  employee  of  mature  years 
sees  fit  to  put  her  hand  into  the  recesses 
of  a  going  machine,  without  knowing 
what  she  will  meet,  she  cannot  hold 
her  employer  answerable  for  the  con- 
sequences, even  though  she  may  have 
been  only  a  few  days  in  the  defend- 
ant's employ.  Rohinska  v.  Mills  (1899) 
174  Mass.  432,  75  Ain.  St.  Rep.  364, 
54  N.  E.  873  (top  of  cylinder  by  which 
servant's  hand  was  injured  could  be 
seen,  and  it  was  making  a  loud  noise ) . 
The  risk  created  by  the  want  of  a 
platform  to  stand  on  while  a  servant  is 
filling  the  oil  cups  on  the  shaft  of  an 
elevator  is  deemed  to  be  obvious  to 
anyone.  Anderson  v.  Guineau  (1894) 
9  Wash.  304,  37  Pac.  449. 

( s )  Elevators. — The  want  of  the  cover 
which  employers  are  required  by  the 
New  York  statute  to  place  over  ele- 
vators creates  an  obvious  risk.  Shields 
V.  Robins  (1896)  3  App.  Div.  582,  38 
N.  Y.  Supp.  214  (servant  had  had 
twenty-one  years'  experience,  but  this 
element  was  not  expressly  adverted  to 
in   the   argument). 

(t)  Other  hoisting  appliances. — The 
danger  arising  from  the  use  of  hooks 
so  defective  in  shape  as  to  allow  bales 
of  cotton  to  fall  is  obvious  even  to  an 
unskilled  longshoreman.  Recka  v.  Ocean 
S.  S.  Go.  (1893)  3  Misc.  526,  23  N.  Y. 
Supp.  3. 

(u)  Pile  drivers. — The  danger  from 
the  failure  to  use  guy  ropes  to  control 
a  log  which  is  about  to  be  raised  and 
placed  between  the  ways  of  a  pile  driver 
is  "a  matter  of  common  knowledge,  or 
presumed  to  be  within  the  common  ex- 
perience of  all  men  of  common  educa- 
tion." De  Lisle  v.  Ward  (1897)  168 
Mass.    579,   47    N.    E.   436. 

(v)  Ladders. — A  servant  cannot  re- 
cover for  injuries  due  to  the  slipping 
of  a  ladder  not  provided  with  hooks, 
as  it  should  have  been  for  the  work  to 
be  done.  Marsh  v.  Chickering  (1886) 
101  N.  Y.  396,  5  N.  E.  56. 
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Where  a  ladder,  from  one  of  the  side 
rails  of  which  a  piece  some  inches  in 
length  was  broken  off,  slipped  and 
swung  round,  thus  allowing  the  short 
rail  to  pass  underneath  the  upper  cas- 
ing of  a  door  above  which  the  plain- 
tiff was  doing  some  repairs,  he  cannot 
recover  for  the  resulting  injuries.  Jen- 
ney  Electric  Light  d  P.  Go.  v.  Murphy 
(1888)    115  Ind.  566,   18  N.  E.  30. 

(w)  Prise  poles. — The  fact  that  a 
prise  pole  used  for  the  purpose  of  lift- 
ing a  turntable  is  not  strong  enough 
is  one  which  is  deemed  to  be  open  and 
obvious  to  a  servant  assisting  in  the 
operation,  where  its  weakness  results 
merely  from  its  insufficient  size,  and 
not  from  any  concealed  unsoundness. 
Bohn  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1891)  106  Mo.  429,  17  S.  W.  580  (no 
reference  made  to  factor  of  experience). 

(x)  Push  poles. — Where  a  servant 
had  had  charge  of  a  stationary  engine, 
and  had  stated  that  he  was  competent 
to  be  a  railway  fireman,  but  had  no 
actual  experience  of  railway  work,  and 
had  never  seen  the  process  of  "staking" 
cars,  it  was  held  that  the  danger  that 
the  piece  of  timber  used  for  this  pur- 
pose might  slip  or  break  was  one  which 
he  was  presumed  to  understand  without 
instruction.  Watts  v.  Rart  (1893)  7 
Wash.  178,  34  Pac.  423,  771.  See  how- 
ever,  §   1314,  note  2,   subd.    (w),   post. 

(y)  Poisonous  substances. — The  fact 
that  white  lead  is  deleterious  to  those 
who  handle  it  in  the  process  of  manu- 
facture is  so  widely  known  that  a  per- 
son who  takes  employment  in  a,  factory 
cannot,  it  would  seem,  be  held  excusably 
ignorant  of  its  properties.  See  Berry 
V.  Atlantic  White  Lead,  &  Linseed  Oil 
Co.  (1898)  30  App.  Div.  205,  51  N.  Y. 
Supp.  602,  where,  however,  there  were 
other  elements  corroborating  the  con- 
clusion  that  the   risk   was   understood. 

(z)  Extreme  cold. — In  one  case  the 
court  laid  down  the  general  doctrine 
that  the  law  does  not  speculate  upon 
degrees  of  knowledge  in  regard  to  the 
effects  of  cold  weather,  and  held  that 
an  ignorant  negro  could  not  recover 
on  the  ground  that  his  employer  had 
directed  him  to  assist  in  loading  bales 
of  cotton  covered  with  ice  and  snow, 
in  weather  of  such  unprecedented  rigor 
that  his  fingers  became  frost-bitten  and 
had  to  be  amputated.  Yazoo  City 
Transp.  Co.  v.  Smith  (1900)  78  Miss. 
140,  28  So.  807.  But  it  seems  scarcely 
proper  to   impute  to   a  person  of  this 


description,  accustomed  to  a  mild  cli- 
mate, the  knowledge  which  is  supposed 
to  be  possessed  by  everyone  in  colder 
latitudes. 

And  see  King  v.  Interstate  Consol. 
R.  Co.  (1902)  23  R.  I.  583,  70  L.R.A. 
924,  51  Atl.  301. 

(aa)  Action  of  gravitation  on  loosely 
cohering  substances. — In  one  Minnesota 
case  the  effect  and  operation  of  the 
force  of  gravitation  and  of  a  thaw  upon 
a  perpendicular  bank  of  earth  were  held 
to  be  within  the  comprehension  of  an 
ignorant  foreigner  of  ordinary  capacity. 
Olson  V.  McMullen  (1885)  34  Minn.  94, 
24  N.  W.  318. 

In  another  a  verdict  for  the  plaintiff 
was  set  aside  where  the  injury  was 
caused  by  the  removal  of  a  layer  of 
clay  from  underneath  a  layer  composed 
of  clay,  sand,  and  stones  intermingled, 
the  court  being  of  opinion  that  no 
skill  or  science  was  required  to  enable 
the  servant  to  appreciate  the  danger, 
and  that  it  was  apparent  to  the  com- 
monest intelligence.  Pederson  v.  Rush- 
ford  (1889)  41  Minn.  289,  42  N.  W. 
1063. 

In  two  others,  complaints  which 
showed  that  the  injury  was  received 
by  a,  section  hand  engaged  in  loosening 
gravel  on  a  hillside  for  the  purpose  of 
allowing  it  to  .«Ude  down  were  held  to 
be  demurrable.  Swanson  v.  Great  Nor- 
thern R.  Co.  (1897)  68  Minn.  184,  70 
N.  W.  978  (court  refused  to  ascribe 
any  decisive  weight  to  an  allegation 
that  the  servant  was  unaccustomed  to 
the  work)  ;  Reiter  v.  Winona  d  St.  P. 
R.  Co.  (1898)  72  Minn.  225,  75  N.  W. 
219. 

The  earlier  Indiana  cases  are  wholly 
unfavorable  to  the  servant.  In  one  it 
was  held  that  a  common  laborer  can- 
not recover  under  a  complaint  the 
essence  of  which  is  that  he  was  injured 
by  the  collapse  of  the  unshored  sides 
of  a  trench  dug  in  gravel  and  sand. 
Vincennes  Water  Supply  Co.  v.  White 
(1890)  124  Ind.  376,  24  N.  E.  747. 
(In  the  Christie  Case  [1901]  156  Ind. 
172,  59  N.  E.  385,  infra,  it  was  de- 
clared, with  regard  to  this  decision, 
that  the  servant's  inability  to  recover 
was  aflSrmed  with  reference  to  the  evi- 
dence, not  to  the  pleadings;  the  work- 
man's inexperience  was  mentioned  in 
the  complaint,  but  not  specifically  ad- 
verted to  by  the  court.)  To  the  same 
effect  is  Swanson  v.  Lafayette  (1893) 
134  Ind.  625,  33  N.  E.  1033.     (The  only 
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comment  passed  upon  this  decision  in 
the  Christie  Case  [1901]  156  Ind.  172, 
59  N.  E.  385,  infra,  is  that  the  com- 
plaint showed  the  danger  to  be  as  ob- 
vious to  the  laborer  as  to  his  foreman ) . 

A  demurrer  was  also  held  to  have 
been  properly  sustained  in  a  case  where 
it  was  alleged  that  the  servant  was 
injured  while  undermining  a  bank  of 
gravel  and  clay  below  the  stratum  of 
earth  which  fell  upon  him.  Oriffln  v. 
Ohio  £  M.  R.  Co.  (1890)  124  Ind.  326, 
24  N.  E.  888.  (This  decision  was  de- 
clared in  the  Christie  Case  [1901]  156 
Ind.  172,  59  N.  E.  385,  infra,  to  have 
been  correct.) 

In  another  case  a  complaint  was  suc- 
cessfully demurred  to,  where  the  allega- 
tion was  that  the  injury  was  received 
through  the  fall  of  a  stratum  of  "black, 
loose,  and  brittle  loam"  which  project- 
ed about  1  foot  outside  a  6-foot  stratum 
of  gravel  which  plaintiff  was  shoveling. 
Railsbaok  v.  Wayne  County  Tump.  Co. 
(1894)  10  Ind.  App.  622,  38  N.  E. 
221. 

But  the  most  recent  expression  of 
opinion  in  this  state  is  to  the  effect  that 
a  common  laborer  is  not  bound  under 
all  circumstances  to  take  notice  of  the 
liability  of  the  unshored  sides  of  a 
trench  to  fall  in,  and  that  his  capacity 
for  appreciating  such  a,  risk  must  be 
determined  with  reference  to  the  specific 
facts.  Upon  this  ground  it  was  held 
that  a  complaint  was  not  demurrable 
which  alleged  substantially  that  such 
an  employee  was  set  to  work  in  a  trench 
dug  through  2  feet  of  compact  earth 
mixed  with  broken  stone,  and,  under- 
neath, through  4  feet  of  loose  earth,  the 
street  having  been  graded  at  that  point 
by  filling  in;  that  the  sides  of  the 
trench,  although  they  were  weakened 
by  the  digging  of  several  large  "bell 
holes,"  as  a  result  of  the  want  of  brac- 
ing, caved  in  upon  the  laborer;  and 
that  he  had  no  knowledge  or  oppor- 
tunity to  acquire  knowledge  of  the 
danger.  Ft.  Wayne  v.  Christie  (1901) 
156  Ind.  172,  59  N.  E.  385.  In  stating 
its  conclusion  the  court  observed  that 
""whether  tne  work  of  digging  a  trench 
is  dangerous  or  otherwise  would  seem 
to  depend  on  a  variety  of  circum- 
stances;" as,  for  instance,  the  nature 
of  the  soil,  the  state  of  the  weather, 
the  season  of  the  year,  the  dimensions 
of  the  trench.  It  was  also  pointed  out 
that,  while  the  work  of  excavation 
might  be  safe  to  the  extent  of  justify- 


ing a  workman  in  undertaking  the  em- 
ployment, yet  it  might  afterwards  be 
rendered  dangerous  by  lateral  excava- 
tions, and  that  it  could  not  be  said,  as 
a  matter  of  law,  that  the  additional 
risk  thus  created  was  assumed.  Nor 
could  it  be  said  that  the  deposit  of 
earth  excavated,  on  the  surface  of  the 
ground  near  the  trench,  created  so  ob- 
vious a  peril  that  it  was  necessarily 
assumed  by  the  plaintiff.  It  was  for 
the  jury  to  declare  what  inference 
should  be  drawn  from  this  fact.  An- 
other fact  for  the  jury  to  consider  was 
the  different  qualities  of  the  upper  and 
lower  strata;  the  court  could  not  de- 
cide, as  a  matter  of  law,  that  the  dan- 
ger of  caving  in  which  the  nature  of 
the  soil  created  was  palpable.  It  seems 
impossible  to  reconcile  this  and  the 
earlier  cases  without  resorting  to  what 
an  eminent  English  judge  once  spoke 
of  as  "desperate  refinements." 

In  Tennessee  it  has  been  held  that 
an  ignorant  and  illiterate  negro  laborer 
must  be  taken  to  understand  the  dan- 
ger that  the  sides  of  a  ditch  dug 
through  soil  which  is  principally  com- 
posed of  cinders  may  fall  in.  Brown  v. 
Chattanooga  Electric  R.  Go.  (1898)  101 
Tenn.  252,  70  Am.  St.  Rep.  666,  47 
S.  W.  415  (following  the  Minnesota 
cases,  supra). 

In  Wisconsin  it  has  been  laid  down 
that  any  workman  of  ordinary  intelli- 
gence, whether  experienced  or  not,  is 
presumed  to  know  that,  when  a  bank 
of  earth  is  undermined  hy  removing  its 
foundation,  it  is  liable  to  fall.  Naylor 
V.  Chicago  &  N.  W.  R.  Co.  (1881)  53 
Wis.  661,  11  N.  W.  24. 

In  South  Dakota  it  has  been  held 
that  there  is  no  duty  to  warn  a  laborer 
that  the  sides  of  a  trench  dug  in  an 
embankment  of  made  ground  are  more 
likely  to  cave  in  than  the  sides  of  a 
trench  in  natural  soil,  the  line  between 
the  fill  and  the  natural  soil  being  per- 
fectly plain,  owing  to  a  marked  differ- 
ence of  color.  Carlson  v.  Sioux  Falls 
Water  Co.  (1895)  8  S.  D.  47,  65  N.  W. 
419. 

A  nonsuit  has  been  granted  in  Rhode 
Island  where  a  laborer  was  injured 
while  shoveling  sand  at  a  bank  which 
left  an  overhanging  crust.  Larich  v. 
Moies  (1894)  18  R.  I.  513,  28  Atl.  66] 
(factor  of  experience  not  adverted  to). 

In  one  Texas  case  it  was  held  that  a 
servant,  even  though  he  has  no  special 
skill,  is  supposed  to  know  that  unsup- 
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ported  earth  will  fall,  especially  when 
it  ia  saturated  with  water;  and  recov- 
•ery  was  denied  on  this  ground  where 
a.  member  of  a  bridge  gang,  who  had 
never  dug  a  well,  was  injured  by  an  ae- 
■cident  of  this  nature.  Galveston,  H. 
■£  S.  A.  R.  Co.  V.  Lempe  (1883)  59 
Tex.  19. 

In  another,  when  the  side  of  a  ditch 
:gave  way  and  allowed  certain  timbers 
laid  on  the  ground  beside  it  to  fall  on 
.an  inexperienced  laborer,  it  was  held 
^that  the  defendant  was  entitled  to  an 
instruction  that,  if  the  risk  was  as  open 
ito  the  observation  of  the  servant  as  to 
iis  foreman,  it  was  assumed.  It  was 
said  that  no  special  skill  was  required 
-to  comprehend  such  a  risk.  Texas  & 
P.  R.  Co.  V.  French  (1893)  86  Tex.  96, 
23  S.  W.  642. 

An  employee  who  without  compulsion 
:goes  upon  a  derrick  standing  beside  a 
clay  bank  and  in  such  a  position  that 
lie  cannot  escape  contact  with  clay 
picked  down  by  him  cannot  recover  for 
:an  injury  caused  thereby.  Miohaelson 
-V.  Sergeant  Blwffs  &  8.  C.  Brick  Co. 
(1895)  94  Iowa,  725,  appx.  62  N.  W. 
15. 

An  employee,  though  inexperienced, 
:assumes  the  risk  in  going  above  an  over- 
hanging gravel  ledge  and  digging  a. 
-ditch  for  the  purpose  of  dislodging  the 
ledge.  Missouri,  K.  d  T.  R.  Co.  v. 
.Spellman  (1896)  —  Tex.  Civ.  App.  — , 
34  S.  W.  298. 

In  a  case  where  the  servant  was 
■killed  by  the  fall  of  a  bank  in  which  a 
<;revice  had  shown  itself  before  the  ac- 
cident, the  court  said  that  "if  it  [the 
■danger]  was  so  patent  that  an  ordina- 
rily observant  person,  whether  miner  or 
•not,  would  have  discovered  it,  within 
the  time  deceased  was  at  work  on  the 
■bank,  then  such  opportunity  to  know 
it  would  be  held  as  knowledge.''  Al- 
dridge  v.  Midland  Blast  Furnace  Co. 
(1883)   78  Mo.  564. 

Any  laborer  on  a  farm  is  expected  to 
know  that  the  upper  layer  of  a  pile  of 
ensilage  will  fall  when  it  is  undermined. 
Welch  V.  Brainard  (1895)  108  Mich.  38, 
■65  N.  W.  667. 

An  experienced  employee  in  a  wood 
vard  assumes  the  risk  of  injury  from 
the  fall  of  piles  of  wood  which  are  too 
high  to  be  safe.  Deaton  v.  Abrams 
(1910)  60  Wash.  1,  —  L.R.A.(N.S.) 
— ,  110  Pac.  615. 

A  servant  who  goes  into  the  mouth 
lof  an  elevator  bin  to  drag  down  cotton 


seed  which  has  lodged  therein,  is  pre- 
sumed to  understand,  without  any  spe- 
cial experience,  the  danger  that,  while 
he  is  digging  in  the  bottom  of  the  bin 
the  seed  may  slip  and  fall  on  him. 
Broicn  v.  Miller  (1901)  —  Tex.  Civ. 
App.  — ,  62  S.  W.  547. 

An  ordinary  laborer  in  a  sugar  re- 
finery cannot  hold  his  employer  liable 
on  the  ground  that  he  was  not  warned 
against  the  danger  that,  while  sugar 
was  being  drawn  from  a  bin,  it  would 
run  and  thus  surround  to  a  greater  or 
less  extent  any  person  who  might  be 
working  in  the  bin.  Bohn  v.  Have- 
meyer  (1889)  114  N.  Y.  296,  21  N.  E. 
402,  affirming   (1887)   46  Hun,  557. 

(66)  Leverage. — A  servant  is  pre- 
sumed to  understand  the  operation  of 
the  force  of  leverage  in  its  simpler  man- 
ifestations. Stobba  V.  Fitzsimmons  & 
C.  Co.  ( 1895 )  58  111.  App.  427 ;  Romona 
Oolitic  Stone  Co.  v.  Tate  (1894)  12 
Ind.  App.  57,  37  N.  E.  1065,  39  N.  E. 
529.  For  the  facts  in  both  these  cases 
see  §  1251,  subd.  9,  ante. 

{cc)  Handling  of  heavy  objects. —  (See 
also  subd.  (aa),  {hh),  supra).  To  load 
an  open  flat  car  with  lumber  of  uniform 
length,  breadth,  and  thickness,  by  piling 
the  same  in  parallel  tiers  one  after  an- 
other, "is  to  do  work  which  common 
laborers  can  perform  without  more  haz- 
ard to  their  own  security  than  apper- 
tains to  ordinary  manual  labor."  Sims 
V.  East  &  West  R.  Co.  (1889)  84  Ga. 
152,  20  Am.  St.  Eep.  352,  10  S.  E.  543. 

An  inexperienced  laborer  who  in  pil- 
ing ties  in  a  box  car  ceases,  at  the 
direction  of  the  foreman  to  hurry  up 
and  pile  them  on  another,  to  block  them 
in  the  usual  manner,  cannot  recover  for 
an  injury  caused  by  their  falling  upon 
him,  on  the  theory  that  it  was  a  case 
in  which  instruction  should  have  been 
given.  Brown  v.  Oregon  Lumber  Co. 
(1893)  24  Or.  315,  33  Pac.  557  (plain- 
tiff had  been  at  work  only  three  weeks ) . 
The  court  said:  "Necessarily,  as  the 
height  of  the  tier  increases,  unless  com- 
mensurate care  is  observed,  its  tendency 
to  fall  is  augmented.  The  risk  of  doing 
the  work,  however,  was  open  to  any  ob- 
servation. It  needed  no  special  knowl- 
edge to  discover  it.  The  piling  of  ties 
is  not  a  work  in  which  any  peculiar 
knowledge  or  experience  is  involved, 
but  is  a  work  in  which  all  have  the 
same  opportunity  of  judgment." 

Since  everyone  is  presumed  to  know 
the  extent  of  his  own  lifting  capacity. 
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a  recently  hired  employee  in  a  mill,  who 
ruptured  himself  in  trying  to  lift  a 
truck  wheel  out  of  a  hole  in  the  floor 
into  which  he  had  allowed  it  to  run, 
cannot  recover  where  it  appears  that 
the  hole  was  necessary  for  drainage  pur- 
poses and  was  in  plain  view.  Ferguson 
V.  Phoema;  Cotton  Mills  (1901)  106 
Tenn.  236,  61  S.  W.  53.  Compare 
Worlds  V.  Georgia  R.  Co.  (1896)  99 
Ga.  283,  25  S.  E.  646,  where  a  com- 
plaint was  held  demurrable  on  the 
ground  that  it  showed  the  cause  of  the 
injury  to  have  been  the  servant's  mis- 
calculating the  amount  of  strength  nec- 
essary to  lift  a  heavy  tie. 

The  risk  that  a  pair  of  car  wheels 
which  are  being  loaded  on  a  flat  car  by 
skids  may  slip  back  is  assumed  by  a 
servant  whose  ordinary  duties  are  those 
of  a  car  washer.  It  is  immaterial  that 
his  ignorance  of  English  prevented  him 
from  taking  advantage  of  a  warning 
given  by  a  fellow  servant.  Qolwitzer 
V.  Pennsylvania,  B.  Co.  (1889)  1  Mon- 
aghan    (Pa.)    72. 

The  danger  that  a  rail  which  is  being 
loaded  on  a  car  may  slip  back  in  conse- 
quence of  its  striking  upon  a  pile  of 
snow  upon  the  car  is  obvious.  Hanley 
V.  Grand  Trunk  R.  Co.  (1882)  62  N. 
H.  274. 

A  servant  is  bound  to  know  that  if 
a  heavy  iron  plate  is  propped  up  by  a 
stick  which  meets  it  at  an  acute  angle, 
the  stick  is  likely  to  slip  on  the  smooth 
surface.  Brown  v.  Brown  (1888)  71 
Tex.  355,  9  S.  W.  261  (servant  had  been 
working  six  weeks,  but  this  fact  was 
not  a  material  element). 

The  danger  that  an  insufficiently  se- 
cured brace  which  holds  in  place  a  heavy 
beam  which  is  being  raised  to  the  per- 
pendicular may  give  way  under  the  pres- 
sure of  the  beam  if  it  slips  is  pre- 
sumed to  be  known  to  a  servant,  though 
he  is  inexperienced  in  carpentry  work. 
Stuart  V.  New  Albany  Mfg.  Co.  (1896) 
15  Ind.  App.  184,  43  N.  Y.  961  (com- 
plaint held  demurrable). 

A  laboring  man  thirty-four  years  old 
is  presumed  to  know  that,  if  a  marble 
slab  3  feet  wide  and  5/8  inches  thick, 
which  stands  in  a  position  nearly  ver- 
tical upon  one  side  of  a  platform,  in  a 
wagon,  is  tilted  very  slightly  as  a  re- 
sult of  his  throwing  his  weight  on  the 
other  side  of  the  wagon  and  so  depress- 
ing it,  the  effect  of  the  tilting  will  be 
to  make  the  slab  fall  towards  him. 
Matey  v.  Pickle  Marlle  d  Granite  Co. 


(1896)  20  C.  C.  A.  366,  36  U.  S.  App. 
682,  74  Fed.  155. 

Any  servant  of  full  age  is  presumed 
to  understand  the  liability  of  round 
sticks  of  wood  4  feet  long  to  slip  and 
fall  from  the  hooks  of  an  upright,  ex- 
posed, endless  chain,  upon  which  they 
are  held  by  the  force  of  gravity  only. 
Jones  V.  Manufacturing  &  Invest.  Co. 
(1899)  92  Me.  565,  69  Am.  St.  Rep. 
535,  43  Atl.  512. 

The  danger  that  a  heavy  water  pipe 
may  roll  off  a,  block  while  it  is  being 
raised  by  a  lever  is  presumed  to  be  un- 
derstood by  every  man  of  ordinary  in- 
telligence. Johnson  v.  Ashland  Water 
Co.  (1890)  77  Wis.  51,  45  N.  W.  807. 

A  servant  injured  by  the  fall  of  a 
heavy  mass  of  iron  from  a  hand  cart 
which  he  was  helping  to  wheel  on  some 
loose  planks  laid  across  a  pit  cannot  re- 
cover where  the  conditions  of  the  work 
were  perfectly  familiar  to  him.  Chi- 
cago, B.  &  Q.  R.  Go.  V.  Merckes  (1890> 
36  111.  App.  195. 

A  workman  in  carshops  is  expected  to 
know  that  it  is  difficult  to  stop  a  pair 
of  car  wheels  attached  to  an  axle  weigh- 
ing altogether  about  1,000  pounds,  af- 
ter they  are  in  motion.  Duffy  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1906)  192 
Mass.  28,  77  N.  E.  1031. 

(dd)  Slacking  lime. — That  heat  and' 
steam,  are  evolved  in  the  slacking  of 
lime  is  almost  as  much  a  matter  of 
common  knowledge  as  that  boiling  wa- 
ter will  produce  steam.  Roessler  &  H.. 
Chemical  Co.  v.  Peterson  (1905)  67  C. 
C.  A.  295,  134  Fed.  789. 

A  master  is  under  no  obligation  tO' 
instruct  a  nineteen-year-old  employee  of 
ordinary  capacity  and  intelligence,  of 
the  danger  attendant  upon  the  mixing 
of  lime  and  water  for  the  making  of 
whitewash.  Bollington  v.  Louisville  & 
N.  R.  Go.  (1907)  30  Ky.  L.  Rep.  1260, 
8  L.R.A.(N.S.)   1045,  100  S.  W.  850. 

(ee)  Inflanwnability  of  certain  liquids 
and  gases. — Inflammability  of  benzin  in 
presence  of  a  spark  or  flame  is  matter 
of  common  knowledge,  undoubtedly 
within  the  contemplation  and  anticipa- 
tion of  the  mass  of  mankind  and  of  the 
ordinarily  prudent  and  intelligent  per- 
son. Johanson  v.  Webster  Mfg.  Go. 
(1909)  139  Wis.  181,  120  N.  W.  832. 

(ff)  Liability  of  iron  or  steel  to 
throw  off  splinters  when  struck. — Illinois 
C.  R.  Co.  V.  BroiM  (1903)  107  111.  App. 
512  (cutting  off  flange  from  rail)  ;  Cin- 
cinnati,  E.   &   D.   R.    Co.   V. 
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ent  to  a  "casual  observer,"  *  or  such  as  could  be  seen  "at  a  glance"  by 
anyone.*  It  is  also  laid  down  that,  where  the  conditions  which  caused 
the  injury,  although  never  actually  seen  by  the  servant  before  the 
accident,  were  open  to  deduction  from  what  was  constantly  in  his 
sight,  he  cannot  recover.  The  effect  of  any  other  doctrine,  it  is  said, 
would  be  to  permit  him  to  found  a  right  of  action  "upon  his  ignorance 
of  what  every  man  of  ordinary  faculties,  placed  in  the  same  circum- 
stances and  using  his  faculties  in  the  usual  way,  would  have  appre- 
ciated, and  which  he  therefore  must  be  held  to  have  appreciated."  * 
The  obligation  to  use  the  other  senses  is  equally  imperative,  though 
much  less  frequently  referred  to.*  But  it  is  clear  from  the  cases  cited 
in  note  1,  supra,  that  the  law  imputes,  even  to  inexperienced  servants, 
a  much  larger  measure  of  knowledge  than  that  which  is  acquired  by 
the  mere  exercise  of  the  senses.  The  law  supposes  every  adult  to  pos- 
sess such  ordinary  intelligence,  judgment,  and  discretion  as  will  en- 
able him  to  appreciate  any  obvious  danger.*  The  master  therefore 
has  a  right  to  assume  that  an  adult  employee  possesses  "that  knowl- 
edge which  is  acquired  by  common  experience ;"  '  that  he  knows  every- 
thing which  is  "a  matter  of  common  knowledge  or  presumed  to  be 
within  the  common  experience  of  all  men  of  common  education ;"  ' 
that  he  understands  "those  dangers  which  are  the  subject  of  common 
icnowledge,  or  which  can  be  readily  seen  by  common  observation."  ® 

<1906)   38  Ind.  App.  546,  77  N.  E.  296  ^Stephenson    v.    Duncan    (1889)    73 

(removing     bolts     from     smokestack —  Wis.  404,  9  Am.  St.  Eep.  806,  41  N.  W. 

sliver  flew  off  burred  punch)  ;   Gillaspie  337. 

V.    United   Iron-Works    Co.    (1907)     76  *Ooldthwait  v.  Eaverhill  d  G.  Street 

Kan.  70,  90  Pac.  760    (sliver  flew  from  R.  Go.   (1894)   160  Mass.  554,  36  N.  E. 

burred  set)  ;  McDonald  v.  Standard  Oil  486. 

Co.  (1903)  69  N.  J.  L.  445,  55  Atl.  289  6In  McOlafferty  v.  Fisher   (1885)    1 

(cutting  heads   from   rivets).  Sadler  (Pa.)  161,  2  Atl.  60,  it  was  held 

The  danger  to  be  apprehended  from  that  a  miner  was  affected  with  notice 

the  breaking  off  and  flying  about  of  bits  that  gas  was  escaping  from  an  oil  well, 

of  steel  from  the  point  of  a  small  steel  when  he  could  both  smell  and  hear  it. 

cold  chisel  held  against  an  iron  surface  In    Thomas    v.    Missouri   P.    B.    Co. 

and  struck  hard  with  a  7-pound  ham-  (1891)    109  Mo.  187,  18  S.  W.  980,  it 

mer  is  so  obvious  that  an  employee  of  was  held  that  the  servant  should  have 

mature  years  and  of  experience  in  the  been  guided  to  an  appreciation  of  the 

use  of  steel  drills  must  be  held  to  have  danger  by  his  sense  of  smell.    For  facts 

appreciated    the    danger,    even    against  see  §  1323,  note  1,  subd.  (e),  post. 

his  testimony  that  he  did  not.    L'Houx  B  Luehke     v.     Berlin     Mach.     Works 

V.   Union  Constr.   Co.    (1910)    107  Me.  (1894)    88  Wis.  442,  43  Am.  St.  Rep. 

101,  30  L.R.A.(N.S.)    800,  77  Atl.  636.  913,  60  N.  W.  711. 

See  note  to  L'Houoc  v.  Union  Constr.  T  Ruchinsky    v.    French    (1897)     168 

Co.  30  L.R.A.(N.S.)  800.  Mass.  68,  46  N.  E.  417. 

URagon  v.  Toledo.  A.  A.  &  N.  M.  R.  8De  Lisle  v.  Ward  (1897)   168  Mass. 

Co.    (1893)    97  Mich.  265,  37   Am.   St.  579,  47  N.  E.  436. 

Rep.    336,   56   N.    W.   612 ;    Findlay  v.  8  Smith    v.    Peninsular    Car    Works 

Russel  Wheel  &  Foundry  Co.  (1896)  108  (1886)   60  Mich.  501,  27  N.  W.  662. 
Mich.  286,  66  N.  W.  50. 
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All  servants,  therefore,  are  presumed  to  be  acquainted  to  some  extent 
with  the  properties  of  matter  and  the  operations  of  the  laws  to  which 
it  is  subject.^"  To  this  generic  conception  are  referable  the  decisions- 
which  proceed  upon  the  hypothesis  that  a  servant  is,  in  some  degree 
at  least,  bound  to  take  notice  of  the  dangers  arising  from  the  action  of 
gravitation  under  various  circumstances ;  **  from  the  insufficient 
strength  of  materials ;  ^*  from  slippery  surfaces ;  '*  from  the  action 
of  extreme  cold ;  **  from  unblocked  frogs ;  "  from  obstructions  be- 
side railway  tracks ;  *'  from  some  of  the  conditions  incident  to  the- 
construction  of  railway  rolling  stock ;  "  from  the  want  of  railings  to 
protect  platforms  and  similar  places  of  work ;  ^*  from  the  operation 
of  various  kinds  of  moving  machinery.^* 

It  is  highly  instructive  to  compare  a  portion  of  the  decisions  cited 
in  note  1,  swpra,  with  those  which,  as  will  be  seen  by  referring  to  the 
following  section,  have  been  rendered  in  the  servant's  favor  upon  sim- 
ilar states  of  facts.  To  define  the  precise  grounds  upon  which  the 
different  conclusions  were  arrived  at  is,  in  many  instances,  virtually 
impossible. 

1314.  [395]  Risks  not  deemed  to  be,  as  a  matter  of  law,  compre- 
hended without  special  experience. —  (See  also  cases  cited  in  §  1385, 
post.) — In  many  instances  where  the  injured  servant  had  had  no  ex- 
perience, or  virtually  none,  in  dealing  with  conditions  similar  to  those 
which  he  was  required  to  encounter,  it  is  deemed  unwarrantable  to 
take  the  case  from  the  jury  or  override  a  verdict  in  his  favor,  although 
it  may  be  certain  that  the  risk  to  which  the  injury  was  traceable  was 
one  which  he  would  have  been  conclusively  presumed  to  appreciate,  if 

10  In   McGovMn  v.  La  Plata  Min.  d  More  briefly   it  has   been   laid   down 

Smelting  Co.   (1882)   3  McCrary,  393,  9  that  one  who  enters  the  service  of  an- 

Fed.  861,  the  court  said:     "Within  lim-  other  is  bound  to  take  notice  of  the  or- 

its,  the  law  will  assume  that  everyone  dinary    and    familiar    laws    of    nature 

has  knowledge  of  destructive  forces  in  applicable  to  the  subject  to  which  the 

the  world  and  the  powers  of  the  earth  employment  relates.     Worlds  v.  Georgia 

and  air.    Of  such  is  the  knowledge  that  R.  Co.   (1896)  99  Ga.  283,  25  S.  E.  646. 

comes  to  every  man  of  sound  mind,  in  H  See  note  1,  subd.  (aa)  —  {ce) ,  supra. 

the  ordinary  course  of  his  life,  that  fire  12  gee   note   1,   subd.    (e),    (f),    (w), 

will  burn;  that  water  will  drown;  that  (x),  supra. 

one  may  fall  off  a  precipice;    and  the  13  See  note  1,  subd.   (j),    (v),  supra. 

like.    Recently  in  this  court  it  was  said  14  See  note  1,  subd.   (z),  supra. 

of  one  who  mounted  a  push  car  on  a  15  See  note  1,  subd.    (a),  supra. 

railroad,  and  went  down  a  steep  grade  18  See  note  1,  subd.    (b),  supra. 

to  his  hurt,   that,  knowing  the  grade,  17  See   note   1,   subd.    (c),    (d),    (e), 

it  was  his  own  folly  not  to  heed  the  law  supra. 

of  gravitation;  because  it  is  known  to  18  See  note  1,  subd.  (g),  supra. 

all  men  of  sound  mind  and  of  all  de-  19  See    note    1,    subd.     (k),    et    seq., 

grees  of  intelligence  that  wheeled  vehi-  supra. 
cles  go  down  hill  with  increasing  speed 
if  left  to  themselves." 
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he  had  been  engaged  for  a  longer  time  in  discharging  similar  duties 
under  similar  circumstances,  either  for  the  defendant  or  for  some 
other  employer.*  In  the  subjoined  note  are  collected  a  large  number 
of  decisions  exemplifying  this  situation.* 

i  Meshishnek  y.  Seattle  Sand  £  Orav-  Frawley  (1886)  110  Ind.  18,  9  N.  E. 
el  Co.   (1909)   51  Wash.  382,  99  Pac.  9.    594. 

"It  may  frequently  happen  that  tho  Whenever  the  servant's  inexperience 
danger  attending  the  operation  of  a  is  a  material  element  in  the  case,  the 
complicated  machine,  or  of  performing  trial  judge  should  distinguish,  in  his 
a  certain  service,  or  working  in  a  par-  instructions  to  the  jury,  between  the 
ticular  position,  although  obvious  to  position  of  a  servant  who  has  a  prac- 
persons  of  experience  and  knowledge  of  tical  knowledge  of  the  work  in  ques- 
the  situation,  is  nevertheless  not  appre-  tion,  and  that  of  a  servant  who  has  no 
ciated  by  others  on  account  of  igno-  such  knowledge.  Baltimore  &  0.  R. 
ranee  or  inexperience;  and  in  the  ap-  (Jo.  v.  Strieker  (1878)  51  Md.  47,  34 
plication  of  the  rules  already  adverted    Am.  Rep.  291. 

to  [as  to  assumption  of  risks],  due  re-  An  instruction  to  the  effect  that  the 
gard  must  be  had  concerning  the  intelli-  age  and  intelligence  of  a  laborer  in- 
gence  and  experience  of  the  person  em-  jured  by  machinery,  and  his  experience 
ployed  in  relation  to  the  machinery  or  in  the  use  of  such  machinery,  may  be 
implement  at  or  with  which  he  is  re-  considered  by  the  jury  in  an  action  by 
quired  to  serve."  Jenney  Electric  Light  him  for  the  injury,  in  respect  to  the 
<f  P.  Co.  V.  Murphy  (1888)  115  Ind.  point  whether  he  was  cognizant  of  the 
566,  570,  18  N.  E.  30.  risks  incurred  by  one  working  near  it, 

"The  doctrine  that  a  servant  assumes  is  correct.  Huizega  v.  Cutler  &  S.  Lum- 
all  the  dangers  that  are  apparent  to  ler  Go.  (1883)  51  Mich.  272,  16  N.  W. 
him  when  he  enters  the  employment  has    643. 

no  application  .  .  .  when  it  is  ap-  It  is  proper  to  instruct  the  jury  that 
parent  only  to  those  possessing  peculiar  a  servant  assumes,  besides  the  ordinary 
skill  and  knowledge  in  such  matters."  risks  of  his  employment,  those  also 
Eddy  V.  Aurora  Iron  Min.  Co.  (1890)  which  should  have  been  observed  by  one 
81  Mich.  548,  46  N.  W.  17.  ordinarily    skilled    in   the   employment. 

"Risks  and  dangers  that  are  apparent  Western  V.  Teleg.  Co.  v.  McMullen 
to  the  man  of  long  experience  and  of  a  (1895)  58  N.  J.  L.  155,  32  L.R.A.  351, 
high   order   of  intelligence  may  be  un-    33  Atl.  384. 

known  to  the  inexperienced  and  igno-  The  following  charge  was  held  ap- 
rant."  Bohn  Mfg.  Co.  v.  Erickson  propriate  in  the  case  of  a  servant  who 
(1893)  5  C.  C.  A.  341,  12  U.  S.  App.  was  wholly  inexperienced  in  the  use  of 
260,  55  Fed.  943.  ,  machinery,  and  was  killed  owing  to  his 

Stated  in  language  which  has  a  more  clothes  being  caught  by  a  rapidly  re- 
particular  reference  to  the  duty  under  volving  shaft  about  IJ  inches  in  diam- 
which  the  employer  lies  to  communicate  eter:  "The  servant,  knowing  the  fact  ' 
information  in  cases  where  the  servant  of  machinery  being  in  motion  close  by 
cannot  work  safely  without  it,  this  prin-  the  place  where  he  is  working,  may  be 
ciple  takes  the  following  form:  The  entirely  ignorant  of  the  risk  he  would 
rule  by  which  "the  employee  impliedly  incur  by  falling  against  or  coming  into 
assumes  the  risks  of  the  service  and  of  contact  with  it.  In  such  a  case  it  is 
such  dangers  as  are  obvious  and  open  the  duty  of  the  master,  not  only  to 
to  ordinary  observation  does  not  em-  exercise  due  care,  but  good  faith,  toward 
brace  such  risks  as  the  employer  knows,  the  servant,  and  to  inform  him  of  the 
or  which  by  the  exercise  of  reasonable  risks  he  undertakes."  Pullman's  Pal- 
care  he  might  have  known,  beforehand,  ace-Car  Go.  v.  Harhins  (1893)  5  C.  C. 
that  the  employee  by  reason  of  his  im-  A.  326,  17  U.  S.  App.  22,  55  Fed.  932. 
maturity  and  inexperience,  is  ignorant  2  (a)  Railway  tracks  and  appurte- 
of,  or  such  as  the  employer  knows  the  wmces.—K  laborer  unskilled  in  railroad 
employee,  without  experience,  cannot  building  is  not  necessarily  chargeable 
appreciate  without  instruction  or  warn-  with  notice  of  the  defective  condition 
ing."     Louisville,  N.  A.  d  C.  R.  Co.  v.  of  a  newly  constructed  roadbed,  althougb 
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It  will  be  observed  that,  in  a  portion  of  these  cases,  the  specific 
conclusion  to  which  the  servant's  inexperience  points  is  that  his  fail- 
he  has  engaged  in  its  construction.  s(yuri  P.  R.  Co.  v.  White  (1890)  76 
Colorado  Midland  R.  Co.  v.  O'Brien  Tex.  102,  18  Am.  St.  Rep.  33,  13  S.  W. 
(1891)  16  Colo.  219,  27  Pac.  701.  And  65.  Compare  also  Grannis  v.  Chicago, 
see  Barrow  v.  B.  R.  Leiois  Lumier  Co.  St.  P.  d  K.  C.  B.  Go.  (1890)  81  Iowa, 
(1908)  14  Idaho,  698,  95  Pac.  682  444,  46  N.  W.  1067. 
(logging  road).  An    inexperienced    brakoman    is    not, 

A  locomotive  engineer  is  not  charge-  as    a   matter   of    law,    chargeable   with 

able  with  knowledge  of  the  fact  that  a  appreciation  of  the  danger  of  coupling 

culvert  under  the  roadbed  of  a  railway  a  tender  with  a  goose-neck  to  a  freight 

is  not  large  enough  to  carry  off  the  wa-  car  with  an  ordinary  coupler.    Munger- 

ter  which  may  at  times  be  expected  to  ford   v.    Chicago,    M.   &   St.   P.   R.   Co. 

seek    a   passage.      Union   P.   R.    Co.   v.  (1889)  41  Minn.  444,  43  N.  W.  324. 

O'Brien  (1896)   161  U.  S.  451,  40  L.  ed.  A   verdict    for    the    plaintiff    on    the 

766,  16  Sup.  Ct.  Rep.  618.  ground  that  he  was  not  instructed  as 

An   inexperienced   switchman  who   is  to  the   proper  way  of   doing  the  work 

ordered  to  couple  cars  in  the  nighttime  will  not  be  disturbed  where  the  evidence 

at  a  place  where  there  is  a  cattle  guard  is  that  he  was  injured,  while  coupling 

should  be  warned  as  to  the  danger  he  cars  of  different  construction,  four  days 

will  encounter.     Fredenhurg  v.   North-  after  obtaining  employment  as  a  switch- 

ern  C.  R.  Co.   (1889)   114  N.  Y.  582,  11  man;  that  he  had  stated,  when  he  was 

Am.  St.  Rep.  697,  21  N.  E.  1049.  applying  for  employment,  that  he   had 

A  motorman   is   not  bound  to   know  had  no  experience  in  the  work,  and  that 

that  weeds  and  grass  growing  upon  a  not  less  than  four  weeks'  service  as  a 

track  will  have  the  effect  of  causing  the  learner  was  needed  to  qualify  a  person 

■wheels  of  his  car  to  slide  when  he  at-  to  handle  safely   the   various  kinds  of 

tempts  to  stop  at  that  point,  which  is  cars    which    ordinarily    came    into    the 

■not  the  usual  stopping  place.     Mann  v.  yard.     Louisville  &  N.  R.  Co.  v.  Miller 

Illinois  G.  Traction  Go.   (1908)   236  111.  (1900)    43  C.  C.  A.  436,  104  Fed.  124. 

30,  86  N.  E.  161.  The  fact  that  a  brakeman  accustomed 

A   brakeman   does   not,   as   a   matter  to  cars  with  single  drawheads  observed 

of    law,    assume   the    risk    of   defective  that  two  cars  which  he  was  suddenly 

tracks,   unless   the   danger   is   so   plain  called  upon  to  couple  had  bumpers  as 

and   clear   that  if   he   has   not   seen   it  well  as  drawheads  does  not  necessarily 

he  must  be  at  fault.     Southern  R.  Co.  involve   the   conclusion   that  he   appre- 

V.  NeiiHon    (1908)    108  Va.   114,   60   S.  ciated  the  peculiar  dangers  incident  to 

E.  625.  an    attempt    by    one    inexperienced    in 

(b)  Railway  cars;  construction  and  handling  cars  of  that  construction  to 
handling  of. — An  inexperienced  brake-  make  the  coupling.  Illinois  C.  R.  Co.  v. 
man  is  entitled  to  go  to  the  jury  where  Price  (1895)  72  Miss.  862,  18  So.  415. 
he  is  injured  because  he  is  not  instruct-  "If  it  be  argued,"  said  the  court,  "that 
ed  as  to  the  dangers  incident  to  coup-  the  appellee  must  have  seen  the  draw- 
ling cars  with  differently  constructed  heads  and  bumpers  projecting  from  both 
coupling  appliances.  Louisville,  N.  A.  cars  when  he  went  in  to  make  the  coup- 
d  C.  R.  Co.  V.  Frawley  (1886)  110  Ind.  ling,  hurriedly,  (which  cannot  be  said 
18,  9  N.  E.  594;  Illinois  C.  R.  Co.  v.  to  be  certainly  proved),  and  that  ho 
Price  (1895)  72  Miss.  862,  18  So.  415;  saw  their  unlikeness  to  any  he  had  ever 
Reynolds  v.  Boston  &  M.  R.  Co.  (1891)  seen  and  used  before,  he  was  bound  to 
64  Vt.  66,  33  Am.  St.  Rep.  908,  24  Atl.  take  such  obvious  instrumentalities,  and 
134;  Louisville  £  N.  R.  Co.  v.  Veach  their  dissimilarity  to  those  he  knew 
(1898)  20  Ky.  L.  Rep.  403,  46  S.  W.  how  to  use  in  coupling,  as  ample  warn- 
493.  ing    of    the    danger    to    which    he    was 

The  duty  to  instruct  an  inexperienced  called  to  expose  himself,  and  he  should 
servant  is  especially  strong,  where  the  have  withdrawn,  it  is  to  be  answered: 
couplings  are  not  only  materially  dif-  (1)  He  may  have  seen  the  drawheads 
ferent  from  those  in  use  on  the  defend-  and  bumpers  casually,  and  not  observed 
ant's  cars,  but  also  from  those  which  them  so  as  to  form  any  opinion  touch- 
are  in  general  use  on  other  lines.     Mis-  Ing  their  construction  or  use.      (2)   He 
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ure  to  observe  the  material  conditions  which  created  the  danger  did 
not  necessarily  import  culpability.     Usually,  however,  the  ultimate 


may  have  even  observed  them,  and  yet, 
in  his  ignoi-anee  and  inexperience,  he 
may  have  supposed  that  the  drawheads 
would  not  be  driven  back  by  the  im- 
pending impact  of  the  cars  as  they  came 
together,  but  would  remain  fixed,  and 
prevent  the  bumpers  coming  together, 
as  seems  not  impossible,  since  single 
drawheads  are  coupled  with  safety  in 
the  manner  he  employed  in  his  attempt 
to  couple  the  double  drawheads  in  this 
case.  Or  ( 3 ) ,  he  may  have  reasoned, 
as  he  had  a  right  to  do,  that  his  su- 
perior would  not  have  sent  him  into 
an  unaccustomed  place  of  danger  to  do 
the  service  then  required  without  giv- 
ing him  some  instruction  or  warning, 
unless  that  coupling  was  to  be  made 
in  exactly  the  same  manner  as  he  made 
the  coupling  on  his  employer's  ears." 
Compare  Reynolds  v.  Boston  &  M.  B. 
Go.  (1891)  64  Vt.  66,  33  Am.  St.  Rep. 
908,  24  Atl.  134,  §  1160,  note  (8), 
ante.  See,  however,  §  1313,  note  1, 
subd.   (c),  ante. 

The  danger  that  a  link  in  a,  drawhead 
may  prove  to  be  stuck,  thus  exp-osing  a 
person  engaged  in  coupling  to  the  dan- 
ger of  having  his  fingers  crushed  if  he 
does  not  let  it  go  before  the  cars  meet, 
is  in  a  sense  obvious,  but  it  is  one  as 
to  which  the  railroad  company  is  bound 
to  warn  an  inexperienced  brakeman 
known  to  be  ignorant  of  such  danger. 
Bonner  v.  Moore  (1893)  3  Tex.  Civ. 
App.  416,  22  S.  W.  272. 

Where  hand  brakes  are  in  use,  and 
some  of  them  have  stiff  and  others 
limber  staffs,  differing  from  each  other 
only  in  the  size  of  their  staffs,  and  the 
limber  ones  are  shown  to  be  inherent- 
ly dangerous  in  the  hands  of  inexperi- 
enced workmen  who  do  not  understand 
how  to  handle  them,  it  is  the  duty  of 
the  railway  company  either  to  adopt  the 
less  dangerous  kind,  or,  if  not,  to  warn 
the  inexperienced  operator  placed  in 
charge  of  the  more  dangerous,  of  their 
dangers.  Louisville  &  N.  R.  Co.  v. 
Binion   (1894)    107  Ala.  645,  18  So.  75. 

(c)  Locomotives;  construction  and 
operation  of. — See  Bridges  v.  St.  Louis, 
I.  M.  &  8.  R.  Co.  (1879)  6  Mo.  App. 
389,  cited  in  §  1316,  note  1,  subd.  (b), 
post,  also  this  note,  subd.  (t),  (w), 
infra. 

(d)  Telegraph  poles. — In  a  case  where 
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a  lineman,  while  sawing  through  a  tele- 
graph pole,  supported  his  weight  by 
grasping  the  section  above  the  place 
where  he  was  sawing,  and  the  pole, 
when  the  sawing  was  partly  completed, 
suddenly  broke  off  and  allowed  him  to 
fall  to  the  ground,  it  was  held  that 
neither  the  fact  that  he  omitted  to  in- 
spect the  pole  for  the  purpose  of  ascer- 
taining its  soundness,  nor  the  fact  that 
he  did  his  work  in  the  manner  de- 
scribed, can  be  said  to  show  negligence, 
as  a  matter  of  law,  where  it  appears 
that  he  had  previously  been  accustomed 
to  work  on  the  ground,  and  had  been 
assigned  to  this  task  without  any  in- 
struction or  warning.  Western  U. 
Teleg.  Co.  v.  Burgess  (1901)  47  C.  C. 
A.  168,  108  Fed.  26. 

An  inexperienced  employee  who  is 
ordered  to  dig  a  trench  so  as  to  shift 
a  telegraph  pole,  without  being  noti- 
fied that  props  are  necessary  to  hold 
it  in  an  unright  position,  and  that  an- 
other employee  has  been  sent  to  fetch 
them,  may  recover  for  an  injury  caused 
by  the  fall  of  the  pole.  East  St.  Louis 
Connectinc  R.  Co.  v.  Enright  (1893) 
47  111.  App.  494. 

A  lamp  trimmer  who  has  never  been 
employed  as  a  lineman  and  knows  noth- 
ing about  inspecting  poles  may  recover 
for  injuries  caused  by  the  falling  of  a 
pole  which  was  decayed  below  the 
ground.  Dawson  v.  Lawrence  Oaslight 
Co.  (1905)  188  Mass.  481,  74  N.  E. 
912. 

One  employed  to  assist  in  setting 
poles  cannot  be  said,  as  matter  of  law, 
to  have  assumed  the  risk  of  injuries 
from  the  work,  where  he  had  only  been 
in  the  country  two  months,  did  not 
understand  the  language,  had  been  at 
work  only  one  day,  and  had  no  pre- 
vious experience.  Di  Bari  v.  J.  W. 
Bishop  Co.  (1908)  199  Mass.  254,  17 
L.R.A.(N.S.)  773,  127  Am.  St.  Rep. 
497,  85  N.  E.  89. 

(e)  Masonry. — ^A  judgment  for  the 
plaintiff,  a  common  laborer,  will  be 
upheld  where  the  evidence  sustains  a 
finding  that  the  danger  of  the  fall  of 
an  arch  by  which  he  was  injured  was 
apparent  to  an  experienced  mason,  but 
not  to  a  person  not  skilled  in  mason 
work.  Gill  v.  Homrighausen  (1891) 
79  Wis.  634,  48  N.  W.  862. 
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fact  established  is  that  a  jury  is  warranted  in  finding  that,  although 
the  material  conditions  themselves  were  visible  to  him,  he  did  not 


An  unskilled  laborer  who  had  had 
nothing  to  do  with  the  plans  or  con- 
struction of  the  wall  of  a  cistern  did 
not  assume  the  risk  of  the  fall  of  that 
wall.  It  cannot  be  presumed,  from  the 
fact  that  he  was  working  near  it,  that 
he  might  have  expected  its  fall,  unless 
there  is  proof  that  he  knew  its  real 
condition  before  it  fell.  Mulcairns  v. 
Jamsville  (1886)  67  Wis.  24,  29  N.  W. 
565. 

(f)  Slippery  surfaces. — The  danger  of 
slipping  on  a  marble  stairway  is  not 
deemed  to  be  obvious  to  an  employee 
who  has  been  in  the  defendant's  service 
ten  days,  where  it  was  only  after  the 
stairway  had  been  tested  by  actual  use 
that  the  employer  ascertained  it  to  be 
dangerous.  Kline  v.  Abrahams  (1900) 
48  App.  Div.  522,  62  N.  Y.  Supp.  857. 

(g)  Saws. — A  verdict  will  not  be  set 
aside  which  finds  that  a  rapidly  re- 
volving saw  placed  under  a  bench  used 
by  the  plaintiflF,  in  such  a  position  that 
he  could  not  see  it  unless  he  lowered 
his  eye  to  within  18  inches  of  the  floor, 
was  an  appliance  on  which  it  was  un- 
safe and  improper  to  set  an  inexpe- 
rienced man  to  work  without  giving 
him  proper  notice  and  reasonable  in- 
structions. Campbell  v.  Eyelet h  (1890) 
83  Me.  50,  21  Atl.  784. 

The  particular  danger  caused  by  the 
tendency  of  a  'soard  when  warped  to 
spring  back  is  not,  as  matter  of  law, 
obvious  to  an  inexperienced  workman 
just  beginning  to  use  it.  Wheeler  v. 
Wason  Mfg.  Go.  (1883)  135  Mass.  294. 
To  same  effect  see  Lemser  v.  St.  Joseph 
Furniture  Mfg.  Co.  (1897)  70  Mo. 
App.  209,  where,  however,  the  decision 
is  broader,  as,  for  aught  that  appears, 
the  piece  of  timber  which  was  thrown 
back  was  not  warped. 

In  another  case  recovery  was  allowed 
for  reasons  thus  explained:  "The  gen- 
eral danger  of  contact  with  a  circular 
saw  in  operation  is  of  course  obvious. 
But  the  particular  danger  by  which  the 
plaintiff  was  hurt  is  not  one  which  is 
apparent.  The  saw  teeth  move  with 
such  velocity  that  they  are  indis- 
tinguishable. Objects  which  come  in 
contact  with  the  front  of  the  saw  in 
its  ordinary  use  are  not  thrown  up- 
ward, but  by  its  action  are  held  in 
contact  with  the  table.     The  fact  that 


objects  which  touch  ths  opposite  side 
of  the  saw  will  be  affected  in  a  dif- 
ferent manner,  and  one  attended  with 
danger,  although  easily  understood 
from  explanation  and  readily  learned 
by  experience,  is  not  of  itself  plain 
and  obvious,  but  is  one  of  those  obscure 
dangers  of  which  an  employer  should 
give  warning  if  he  has  reason  to  sup- 
pose that  a  workman  who  may  en- 
counter it  in  his  work  does  not  know 
of  this  action  of  the  saw,  and  is  igno- 
rant of  this  particular  danger."  Han- 
son V.  Ludlow  Mfg.  Co.  (1894)  162 
Mass.  187,  38  N.  E.  363. 

It  is  for  the  jury  to  say  whether  a 
servant  having  no  experience  in  the 
use  of  a  saw  of  peculiar  construction, 
dangerous  because  pieces  of  timber  were 
liable  to  become  wedged  between  the 
saws,  and  thus  throw  the  operator's 
hands  upon  them,  should  have  been  in- 
structed as  to  this  peculiarity.  Chil- 
son  V.  Lansing  Wagon  Works  (1901) 
128  Mich.  43,  87  N.  W.  79. 

(h)  Planers  and  similar  machinery. 
— Where  the  testimony  justifies  the  in- 
ference that  the  knives  of  a  planing 
machine  were  concealed  from  one  do- 
ing the  work  assigned  to  an  inexpe- 
rienced employee,  it  is  error  to  nonsuit 
him  in  an  action  to  recover  damages 
for  an  injury  caused  by  his  stepping 
into  the  knives  while  they  were  tem- 
porarily left  without  the  protection  of 
the  hood  which  ordinarily  covered 
them.  Turner  v.  Goldsioro  Lumber 
Co.  (1896)  119  N.  C.  387,  26  S.  E.  23. 
An  inexperienced  workman  who  is 
injured  a  few  hours  after  being  set  to 
work  at  a  planer  in  company  with  an 
experienced  operator  is  not,  as  matter 
of  law,  debarred  from  recovery  on  the 
ground  that  he  should  have  known  the 
danger  of  attempting  to  remove  with 
his  hand  the  shavings  which  had  ac- 
cumulated under  the  planer,  while  the 
machine  was  in  motion,  the  evidence 
being  that  the  knives  on  the  inner 
side  of  the  planer  by  which  his  hand 
was  cut  off  were  concealed  from  view 
by  the  tightly  packed  shavings.  Ben- 
nett V.  Warren  (1900)  70  N.  H.  564, 
49  Atl.  105. 

(i)  Machinery  with  revolving  rollers. 
— Wliile  the  fact  that  if  the  hands  are 
so  placed  between  the  upper  portions 
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possess  that  measure  of  skill  and  technical  knowledge  which  would 
have  enabled  him  to  understand  the  consequences  which  might  result 


of  revolving  cylinders  as  to  be  in  con- 
tact with  the  surfaces  there  is  danger 
is  obvious  to  a  man  of  ordinary  in- 
telligence after  even  a  day's  experience, 
a  court  will  not  say,  as  a  matter  of 
law,  that  the  increased  danger  arising 
from  their  having  been  left  on  one 
occasion  further  apart  by  a  coemployee 
of  the  plaintiff  is  so  patent  to  a  new 
employee  that  the  master  is  absolved 
from  the  duty  of  instruction.  Bjbjicm 
V.  Woonsocket  Kubler  Co.  (1895)  164 
Mass.  214,  41  N.  E.  265. 

Employees  without  experience  in 
the  use  of  laundry  machinery  do  not 
assume  the  risks  of  operating  defective 
machines  where  they  have  received  no 
instructions  in  regard  thereto.  Cole- 
man V.  Perry  (1903)  28  Mont.  1,  72 
Pac.  42;  Bradford  v.  Taylor  (1905)  85 
Miss.  409,  37  So.  812  (guard  taken  off 
laundry  machinery). 

(j)  Cogwheels  and  gearings. — An  in- 
experienced employee  who  is  set  to 
work,  without  instructions,  upon  a 
boring  machine  with  uncovered  cogs, 
does  not,  as  a  matter  of  law,  assume 
the  risk.  Thompson  v.  Edward  P.  Allis 
Co.  (1895)  89  Wis.  523,  62  N.  W. 
527  (arm  was  caught  in  uncovered 
gearing,  while  he  was  feeling  the  shaft, 
according  to  his  instructions,  to  see  if 
it  was  hot) . 

(k)  Shafts  and  set  screws. — It  is  for 
the  jury  to  say  whether  the  risk  of 
crossing  a  revolving  shaft  with  two  set 
screws  projecting  therefrom  was  appre- 
ciated by  a  servant  who  had  no  knowl- 
edge of  machinery,  and  who  was 
performing  such  duties  that  he  had 
nothing  to  do  with  the  operation  of 
the  shaft.  Roth  v.  Northern  Pacific 
Lumbering  Co.  (1889)  18  Or.  205,  22 
Pac.  842. 

It  cannot  be  said,  as  a  matter 
of  law,  that  a  mere  laborer  charged 
with  the  duty  of  shoveling  fat  in  the 
vicinity  of  an  unguarded  revolving 
shaft  appreciated  the  risk  of  injury 
that  would  result  from  his  toucliing 
the  shaft,  where  he  was  unfamiliar 
with  machinery,  and  was  not  employed 
in  connection  with  the  machinery  or  the 
shaft.  Johansen  v.  Eastman's  Co. 
(1899)  44  App.  Div.  270,  60  N.  Y. 
Supp.  708. 

(1)  Belting. — It  is  a  question  for  the 


jury  whether  an  inexperienced  serv- 
ant (a  carpenter)  injured  while  at- 
tempting to  place  a  running  belt  upon 
a  pulley  with  a  stick  understood  the 
danger  incurred,  and  thereby  assumed 
it.  Demars  v.  Glen  Mfg.  Go.  (1892) 
67  N.  H.  404,  40  Atl.  902. 

Whetlier  the  risl<  incident  to  shift- 
ing a  belt  with  a  stick  was  appreciated 
by  a  servant  wlio  was  injured  while 
doing  so  is  a  question  for  the  jury, 
where  the  evidence  is  that,  although  he 
had  worked  for  a  long  time  about 
machinery,  he  had  never  had  any- 
thing to  do  with  belts,  that  he  knew 
nothing  about  the  use  of  a  shifter,  and 
that  lie  had  been  directed  by  the  fore- 
man to  perform  the  operation  with  a 
stick.  McDougall  v.  Ashland  Sulphite 
Fibre  Co.  (1897)  97  Wis.  382,  73  N.  W. 
327. 

A  jury  may  find  that  an  inexpe- 
rienced workman  who  had  never  seen  a 
belt  sag  and  had  not  been  warned  of 
the  danger  does  not  assume  the  risk 
of  being  struck  by  a  belt  which  sags 
suddenly  or  moves  with  a  sideways  mo- 
tion when  the  load  is  increased  or  de- 
creased where  there  was  no  danger  in 
standing  where  he  did  if  the  belt  ran 
evenly.  Lavallee  v.  Burgess  Sulphite 
Fibre  Co.  (1910)  75  N.  H.  579,  78 
Atl.  645. 

(m)  Machinery  for  the  treatment  of 
cotton. — An  employer  is  not,  as  matter 
of  law,  free  from  negligence  in.  failing 
to  instruct  an  inexperienced  employee 
in  regard  to  the  danger  of  removing 
clogs  from  a  cotton-picking  machine, 
without  stopping  the  beater,  where  the 
picker  boss  had  removed  clogs  without 
stopping  the  beater  in  the  presence  of 
such  employee,  and  had  directed  him  to 
put  his  hand  in  when  the  machine  be- 
came clogged  and  pull  out  the  clog, 
without  telling  him  not  to  do  it  when 
the  beater  was  in  motion,  and  the  in- 
ternal construction  of  the  machine 
could  not  be  seen  while  the  beater 
was  running.  De  Costa  v.  Hargraves 
Mills  (1898)  170  Mass.  375,  49  N.  B. 
735. 

A  nonsuit  is  erroneous  where  the  evi-,, 
dence  is  that  an  inexperienced  servant 
was  injured  while  cleaning  a  "picker" 
machine    four    days    after   he   went   to 
work,  and  that  he  had  not  been  notified 
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from  those  conditions.    A  general  analysis  of  tlie  cases  cited  in  note  2 
indicates  that  inexperienced  servants  have  been  held  not  to  be  neces- 


of  the  danger  caused  by  the  fact  that 
the  "beater"  continued  to  revolve  by  its 
own  momentum  for  two  or  three  min- 
utes after  all  the  rest  of  the  machine 
had  come  to  a  standstill.  Hightower 
V.  Bamberg  Cotton  Mills  (1896)  48 
S.  C.  190,  26  S.  E.  222. 

A  master  who  directs  an  inexpe- 
rienced employee  to  tie  in  a  bolt 
attached  to  a  cotton-gin,  without  warn- 
ing him  of  the  attendant  danger,  vio- 
lates his  duty,  although  the  employee 
knows  that  the  saws  will  cut  him  if 
he  comes  in  contact  with  them.  Green- 
ville Oil  &  Cotton  Co.  v.  Harkey  (1899) 
20  Tex.  Civ.  App.  225,  48  S.  W.  1005. 
Here  the  elements  of  danger  which, 
according  to  the  court,  the  servant 
could  not  be  assumed  to  have  under- 
stood, were  the  risk  of  doing  the  work 
without  stopping  the  machine,  and  the 
risk  that  the  atmospheric  disturbance 
produced  by  the  movements  of  tlie  gin- 
saws  and  brushes  might  draw  a  coat 
sleeve  against  the  saws. 
'  (n)  Grinding  machinery. — Where  an 
employee  unskilled  in  the  use  of  ma- 
chinery is  assigned  to  the  work  of  tend- 
ing a  grinding  machine,  at  the  bottom 
of  which  is  a  spout  which  occasionally 
becomes  clogged  with  the  ground  stuff 
■which  is  discharged  through  it,  he 
should  be  instructed  as  to  the  proper 
way  of  unclogging  it,  viz.,  by  striking 
it  with  a  heavy  object,  and  warned 
against  attempting  to  unclog  it  by  run- 
ning in  his  hand,  and  so  running  the 
risk  of  being  struck  by  the  machinery. 
Standard  Oil  Co.  v.  Eiler  (1901)  110 
Ky.  209,  61  S.  W.  8. 

(o)  Crushing  machines. — A  special 
finding  that  the  plaintiff,  a  common  la- 
borer, was  assigned  without  instruc- 
tions to  the  work  of  poking  brickbats 
into  a  crusher,  and  was  injured  fifteen 
minutes  afterwards,  is  not  inconsis- 
tent with  a  general  verdict  against  the 
defendant.  Chicago  Anderson  Pressed 
Brick  Co.  v.  Rembam  (1893)  51  111. 
App.  543,  affirmed  in  Barnes  v.  Rem- 
larn  (1894)  150  111.  192,  37  N.  E.  239. 
(p)  Sugar-refining  machines. — Where 
an  inexperienced  employee  was  set  to 
■work  upon  a  rapidly  revolving  machine 
used  in  the  refining  of  sugar,  and  was 
injured  while  cleaning  it  after  the 
day's  work  was  over,  a  verdict  holding 


the  employer  liable  was  upheld  on  the 
ground  that  there  was  evidence  tending 
to  show  that  his  agents  put  a  servant 
to  work  "in  a  place  of  peculiar  danger, 
of  which  he  had  no  knowledge  or  ex- 
perience, without  informing  him  of  the 
risks  or  instructing  him  how  to  avoid 
them."  O'Connor  v.  Adams  (1876) 
120  Mass.  427. 

(q)  Sausage  machines. — Negligence  is 
properly  inferred  where  an  employee  in 
a  packing  house,  who  was  ordered  to 
perform  the  unaccustomed  work  of  feed- 
ing a  sausage  machine  with  chopped 
meat,  which  was  shoveled  into  a  hopper 
about  a  foot  in  depth  above  the  revolv- 
ing knives,  was  not  warned  that  a  crust 
of  meat  was  sometimes  formed  across 
the  top  of  the  receptacle,  the  conse- 
quence being  that,  when  he  was  at- 
tempting to  press  down  what  appeared 
to  be  a  solid  mass,  his  hand  went 
through  the  crust  and  came  into  con- 
tact with  the  knives.  Richardson  v. 
Swift  &  Co.  (1899)  37  C.  C.  A.  557, 
96  Fed.  699. 

(r)  Elevators. — A  jury  is  warranted 
in  finding  that  a  common  laborer  when 
put  in  charge  of  an  elevator  should  be 
instructed  as  to  the  manner  in  which 
it  is  to  be  operated.  Brennan  v.  Gordon 
(1890)  118  N.  Y.  489,  8  L.R.A.  818, 
16  Am.  St.  Rep.  775,  23  N.  E.  810. 

(s)  Other  hoisting  appliances. — ■ 
Where  the  latch  by  means  of  ■which  a 
coal  bucket  was  closed  and  opened  was 
constructed  on  the  scientific  principle 
that  a  force  pressing  such  a  contrivance 
perpendicularly  against  a  resisting  sur- 
face has  a  tendency  to  hold  it  against 
the  surface,  it  was  held  that  a  common 
laborer  could  not  be  presumed  to  know 
the  result  which  might  follow  if  the 
angle  made  by  the  latch  with  the  sur- 
face became  slightly  obtuse.  Pennsyl- 
vania Coal  Co.  v.  Kelly  (1894)  54  111. 
App.  622. 

If  a  servant  is  inexperienced  and 
ignorant  of  the  approaches  to  a  meal 
conveyor,  and  the  apparent  approaches 
to  the  same  are  such  as  are  likely  to 
lead  him,  on  account  of  his  inexperience 
and  ignorance,  to  undertake  to  ascend 
to  the  meal  conveyor  in  a  certain  man- 
ner, and  the  danger  of  ascending  to  it 
in  that  manner  is  not  apparent  to  him 
on  account   of  such   ignorance  and  in- 
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sarily  chargeable  with  a  knowledge  of  the  risks  incident  to  the  hand- 
ling of  appliances  of  an  nnfamiliar  construction  (subd.  b)  ;  the  work 

experience,    and    the   master's   foreman  parts   of   the   generator,   cannot  he   set 

knows   or   ought   to   know   these   facts,  to  do  without  rendering  the   employer 

it  is  his  duty  to  instruct  and  caution  liable  to  him  for  injury  resulting  from 

the  servant  sufficiently  to  enable  him  to  an    explosion    caused    by    his    lack    of 

comprehend  the  dangers,  and  to  ascend  skill.     Ryan  v.  Los  Angeles  Ice  d  Cold 

to  the  conveyor  safely  by  the  exercise  Storage    Co.    (1896)     112    Cal.   244,   32 

of  proper   care      Ft.  Smith   Oil   Co.  v.  L.R.A.   524,   44  Pac.  471. 
Slover    (1893)    58  Ark.   168,   24   S.   W.         (w)  Push    poles. — A     servant     in     a 

106.  roundhouse,   with   a  limited  knowledge 

(t)  Air  suction  caused  hy  moving  ma-  of  mechanical  forces,  who  was  injured 
chinery. — The  fact  that  a  considerable  by  the  coming  together  of  two  engines 
suction  is  produced  by  a  cooling  fan  as  a  result  of  the  breaking  of  a  defect- 
is  one  not  readily  ascertained  except  ive  stick  which  was  used  to  apply 
by  a  person  possessed  of  special  knowl-  the  power  of  one  engine  to  the  other 
edge,  and  a  servant  who  is  hired  mere-  for  the  purpose  of  turning  the  latter 
ly  to  oil  such  a  fan  should  therefore  on  a  turntable,  was  not,  as  a  matter 
be  warned  of  the  danger  to  which  he  of  law,  chargeable  with  a  comprehen- 
will  be  exposed  if  he  puts  his  arm  in  sion  of  the  danger  of  operating  the 
a  place  where  it  will  be  affected  by  the  turntable  in  this  manner.  McDonald  v. 
suction.  Sioift  &  Go.  v.  Fue  (1896)  Chicago,  St.  P.  M.  &  Q.  R.  Co.  (1889) 
66  111.  App.  651.  To  the  same  effect,  41  Minn.  439,  16  Am.  St.  Rep.  711,  43 
Paducah  Box  d  Basket  Co.  v.  Parker  N.  W.  380.  See,  however,  §  1313,  note 
(1911)  143  Ky.  607,  —  L.R.A. (N.S.)  1.  subd.  (w),  (x),  ante. 
— ,  136  S.  W.  1012;  American  Tobacco  (x)  Lineman's  spurs. — A  "trimmer" 
Co.  V.  Strickling  (1898)  88  Md.  500,  employed  by  an  electric  company,  who 
69  L.R.A.  909,  41  Atl.  1083;  Pullman  is  inexperienced  in  climbing  poles,  is 
Palace  Car  Co.  v.  Harkins  (1893)  5  not,  as  matter  of  law,  chargeable  with 
C.  C.  A.  326,  17  U.  S.  App.  22,  55  notice  of  defects  in  spurs  furnished  him 
Fed.  932.  And  see  Bettering  v.  Levy  for  that  purpose,  consisting  in  the 
(1911)    114  Md.  273,  79  Atl.  476.  spurs   being  set  at   an   improper   angle 

Compare   §   1318,  note  1,   subd.    (q),  to  the  shank,   and  being  made  of  soft 

post.  material,  since  the  defect  is  not  neces- 

(u)  Hydraulic  machines. — Whether  a  sarily  obvious  to  an  inexperienced  per- 

master  is  negligent  in  placing  a  servant  son.     Indiana   'Natural  &  Illuminating 

at  work  at  a  "hydraulic  draw  bench,"  Gas.    Co.   v.   Marshall    (1898)    22   Ind. 

without  instructing  him  as  to  the  diffi-  App.  121,  52  N.  E.  232. 
culty  or  impossibility  of  exactly  center-         (y)  Ice  tongs. — Ice  tongs  are  simple 

ing   the   valves   so   as   to  entirely   stop  tools,   but   a   court  will   not  say,   as   a 

the  motion  of  the  piston,  is  a  question  matter  of  law,  that  an  unskilled  laborer 

for  the  jury   in  an  action  for   injuries  of    ordinary    intelligence    should    have 

sustained  by  the  servant,  just  after  he  known  that  they  were  defective  in  that 

had  begun  work,  by  the  motion  of  the  their  points  were  too  blunt  to  take   a 

piston    after    it    had    apparently    been  secure   grip    of    the   ice.      Neulauer   v. 

stopped       Borgeson    v.    United    States  Northern   P.   R.    Co.    (1895)    60   Minn. 

Projectile  Co.    (1896)    2  App.  Div.  57,  130,  61  N.  W.  912. 
37  N.  Y.  Supp.  458.  (z)  Furnaces. — A  laborer  in  a  quarry 

(v)   Refrigerating     machines.  —  The  is  not  affected  with  knowledge  that  the 

tightening  up  of  nuts  on  the  generator  furnace    of    the    engine    operating    the 

of  a  refrigerating  machine  without  re-  hoisting  apparatus  is  not  so  constructed 

ducing  the  pressure,  when  there  is  an  as  to  prevent  the  escape  of  live  cinders, 

ammonia  pressure  of  about  120  pounds  which,    by    alighting    on    the    blasting 

which  is  increasing,  is  a  dangerous  work  powder,  may  cause  an  explosion.     Grant 

which  a  carpenter  employed  as  a  gen-  v.   Drysdale    (1883)    10   Sc.   Sess.   Gas. 

eral    laborer    or    handyman,    but    unfa-  4th  series,  1159. 

miliar  with  and  unins'tructed  as  to  the       An  inexperienced  fireman  is  not  pre- 

danger  of  the  mode  of  operation  neces-  sumed  to  know  that  the  use  of  fine  and 

sary  to  preserve  an  equal  strain  on  all  dirty    coal    may    cause    the    flames    to 
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of  adjusting  of  parts  of  machinery  (subd.  I)  ;  the  action  of  concealed 
parts  of  machinery  (subd.  g,  h,  m,  n) ;  certain  peculiar  results  or 


burst  forth  from  the  locomotive  furnace. 
Missouri,  K.  d  T.  R.  Co.  v.  Walker 
(1894)  —Tex.  Civ.  App.  — ,  26  S.  W. 
513. 

The  danger  that,  if  too  many  shavings 
are  thrust  at  once  into  a  boiler  fur- 
nace, the  draft  will  be  stopped,  and 
the  gas  formed  by  combustion  will  be 
prevented  from  passing  off  by  the  chim- 
ney, the  probable  consequence  being  an 
explosion,  is  not  an  obvious  risk  nor 
one  which  it  can  be  said,  as  a  matter  of 
law,  an  inexperienced  servant  should 
understand.  La  Fortune  v.  Jolly 
(1896)  167  Mass.  170,  45  N.  E.  83. 

(aa)  Lime  kilns. — It  is  the  duty  of 
the  proprietor  of  a  lime  kiln  to  warn 
an  inexperienced  laborer  who  is  set  to 
work  on  the  top  of  the  kiln  as  to  the 
danger  of  falling  into  the  fire  when  the 
stone  at  the  base  is  removed,  and  the 
mass  above  consequently  subsides.  Park- 
hurst  v.  Johnson  (1883)  50  Mich.  70, 
45  Am.  Rep.  28,  15  N.  W.  107. 

(bb)  Action  of  gravitation  on  various 
substances. — The  danger  incident  to  a 
position  under  a  perpendicular  bank  of 
gravel  which  is  liable  to  fall  at  any 
moment  is  not,  as  matter  of  law,  ap- 
parent to  an  inexperienced  laborer. 
Daly  V.  Kiel  (1901)  106  La.  170,  30 
So.  254  (servant  should  have  been 
Tvarned ) . 

One  employed  to  operate  and  oil  the 
machinery  of  a,  steam  shovel  used  to  re- 
move shale  from  an  embankment  is  not, 
as  a  matter  of  law,  chargeable  with 
knowledge  of  the  danger  of  the  falling 
of  a  bank  of  clay  above  the  shale,  where 
he  is  inexperienced  in  the  work  of  ex- 
cavation, and  has  nothing  to  do  with 
the  removal  of  the  clay  to  prevent  its 
falling.  Alton  Paving,  Bldg.  &  Fire 
Brick  Go.  v.  Hudson  (1898)  176  111. 
270,  52  N.  E.  256,  affirming  (1897)  74 
111.  App.  612. 

A  complaint  is  not  demurrable  which 
alleges  that  the  defendant's  agent,  in 
the  exercise  of  the  authority  conferred 
upon  him,  ordered  the  plaintiff,  without 
warning,  into  a  place  known  to  such 
agent  to  be  one  of  extraordinary  dan- 
ger, by  directing  him  to  excavate  earth 
from  an  embankment  which,  by  reason 
of  its  composition,  was  unusually  likely 
to  cave  in,  and  that  the  plaintiff,  by 
reason    of    his    inexperience,    was    not 


aware  of  the  danger  to  which  he  was 
exposed  in  undertaking  the  work. 
Thompson  v.  Chicago,  M.  <f  St.  P.  R. 
Go.  (1883)  4  McCrary,  629,  14  Fed. 
564.  The  court  said:  "It  is  true  that, 
ordinarily,  every  person  of  mature  years 
and  common  intelligence  is  bound  to 
take  notice  of  the  law  of  gravitation, 
and  is  presumed  to  be  aware  of  the  dan- 
ger that  earth  in  an  embankment,  when 
undermined,  will  cave  in  and  fall.  But 
the  amended  complaint  avers  that  the 
particular  embankment  at  which  Olsen 
was  employed  was  peculiarly  and  im- 
usually  dangerous  by  reason  of  the 
character  of  the  earth,  and  that  this 
peculiar  and  extraordinary  danger  was 
known  to  Cavinaugh,  and  was  not  com- 
municated to  Olsen. 

An  inexperienced  workman  was  not, 
as  a  matter  of  law,  guilty  of  negligence 
contributing  to  his  injuries  from  the 
giving  way  of  the  side  of  a  ditch  which 
he  was  digging  alongside  a  heavy  tim- 
ber, through  the  weight  of  such  timber, 
where  he  did  not  in  fact  see  the  dan- 
ger, and  dug  the  ditch  at  the  precise 
place  marked  out  for  it.  Texas  &  P. 
R.  Go.  V.  French  (1893)  —  Tex.  Civ. 
App.  — ,  22  S.  W.  866. 

A  servant  unfamiliar  with  the  work 
of  excavating  tunnels  is  not  bound  to 
known  that  when  soil  is  saturated  with 
water  it  has  less  cohesive  power  than 
when  it  is  dry.  Quigley  v.  Bamlriclc 
(1894)  58  Mo.  App.  192  (another  ele- 
ment which  operated  in  the  servant's 
favor  was  that  he  was  working  in  the 
dark,  and  therefore  had  no  opportu- 
nities for   observation ) . 

It  cannot  be  held,  as  matter  of  law, 
that  the  extent  of  the  cohesive  power  of 
the  soil,  counteracting  the  operation  of 
gravitation  on  the  sides  of  a  tunnel, 
and  the  manner  in  which  that  cohesive 
power  is  affected  by  the  saturation  of 
the  soil  with  water,  were  facts  con- 
structively known  to  a  servant  who  had 
never  been  engaged  in  the  excavation  of 
tunnels, — especially  when  the  place 
where  he  worked  was  so  dark  as  not  to 
admit  of  any  careful  observation. 
Quigley  v.  Bamhrick  (1894)  58  Mo. 
App.  192. 

A  mason's  helper  who  has  never  been 
engaged  in  excavating  work  is  not,  as 
matter  of  law,  chargeable  with  kmowl- 
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incidents  in  the  operation  of  machinery  (subd.  h,  m,  n,.  q,  u)  ;  the 
combustion  of  a  certain  kind  of  fuel  (subd.  z).    The  same  note  shows 


edge  of  the  risk  of  the  sides  of  a  trench 
collapsing  by  reason  of  the  weaJtening 
effect  of  the  water  which  had  been  run- 
ning into  it.  Finn  v.  Cassidy  (1901) 
165  N.  Y.  584,  53  L.R.A.  877,  59  N.  E. 
311,  afBrming  (1899)  39  App.  Div.  641, 
57  N.  Y.  Supp.  1138. 

See  also  Ft.  Wayne  v.  Christie  (1901) 
156  Ind.  172,  59  N.  E.  385,  as  stated  in 
§  1313,  note  1,  subd.   (aa),  ante. 

An  inexperienced  miner  who  has  re- 
ceived no  warning  is  not  chargeable,  as 
a  matter  of  law,  with  a  comprehension 
of  the  danger  that  an  overhanging  rock 
in  a  tunnel  may  fall.  Hanley  v.  Oali- 
fomia  Bridge  &  Constr.  Co.  (1899)  127 
Cal.  232,  47  L.R.A.  597,  59  Pac.  577. 

While  every  ordinarily  intelligent 
man  must  be  held  to  know  that  earth 
will  fall  if  undermined,  an  inexperienced 
laborer  may  not  readily  understand 
how  far  he  can  go  with  comparative 
safety  when  removing  the  lower  layers 
of  a  stone  wall.  Wolf  v.  Great  North- 
ern R.  Co.  (1898)  72  Minn.  435,  75  N. 
W.  702  (distinguishing  the  "Gravel 
Pit"  cases,  §  3313,  note  1,  subd.  aa). 

The  questions  of  an  employer's  negli- 
gence and  his  employee's  assumption  of 
risk  are  for  the  jury  in  an  action 
against  the  former  to  recover  for  the 
latter's  death,  caused  by  being  suffocat- 
ed by  bran  falling  on  him  in  a  bin  in 
which  he  was  shoveling  the  bran  away 
from  the  sides  and  towards  an  aperture 
in  the  center,  through  which  it  ran, 
where  the  bin  was  dark,  and  the  em- 
ployee was  not  warned  of  the  danger 
and  risk  incident  to  going  into  a,  bin 
for  that  purpose,  fully  known  by  the 
foreman  under  whose  direction  he  was 
working,  but  not  open  and  patent  or 
ordinarily  discernible  by  the  use  of  one's 
senses,  although  a  movable  light  ap- 
pliance was  furnished,  to  be  carried  in- 
to the  bin,  if  the  employee  had  never 
seen  it  in  use,  and  did  not  know  what 
was  necessary  in  order  to  make  it  avail- 
able. Lund  V.  Woodworth  (1899)  75 
Minn.  501,  78  N.  W.  81. 

The  removal  of  the  contents  of  a  bar- 
rel above  which  are  piled  three  tiers  of 
barrels,  each  weighing  300  to  400 
pounds,  is  not  an  ordinary  incident  in 
the  work  of  a  laborer  engaged  to  pile 
barrels  in  a  pork-packing  establish- 
ment;  nor  is  the  risk  of  a  collapse  of 


the  pile,  owing  to  the  weakening  of  the 
emptied  barrel  and  the  spreading  of 
the  tier  in  which  it  is  placed,  patent  to 
such  a  laborer,  where  his  experience  is 
limited  to  a  few  weeks  of  work.  Lihly, 
Men.  &  L.  V.  Scherman  (1892)  50  111. 
App.  123,  affirmed  in  (1893)  146  111. 
541,  37  Am.  St.  Rep.  191,  34  N.  E. 
801. 

A  common  laborer,  although  charge- 
able with  knowledge  of  the  operation  of 
the  force  of  gravitation  under  ordinary 
circumstances,  cannot  be  said,  as  a  mat- 
ter of  law,  to  understand  the  risk  inci- 
dent to  unloading  from  a  car  by  the 
roller  method  a  stone  several  tons  in 
weight.  Whether  the  stone  under  such 
circumstances  will  caused  the  car  to 
tip  up  would  depend  largely  upon  cer- 
tain conditions, — such  as  the  gauge  of 
the  track,  the  width  of  the  platform, 
the  weight  of  the  car,  and  the  stone 
itself,  and  the  like.  The  danger,  there- 
fore, is  not  obvious.  Biggins  v.  Mis- 
souri P.  B.  Co.  (1890)  43  Mo.  App.  547. 

A  servant  not  experienced  in  the  work 
of  piling  lumber  does  not  assume  the 
risk  of  a  pile  falling  upon  him  when 
he  is  sent  to  pile  lumber  from  a  wagon 
between  two  standing  piles  of  lumber. 
Floersch  v.  Donnell  (1909)  77  N.  J.  L. 
772,  73  Atl.  490. 

(cc)  Bandling  of  heavy  ohjects. — 
(See  also  preceding  subd.  ad  finem,  and 
subd.  (ee)  infra.)  To  require  a  gang 
of  men  to  range  themselves  in  line  along 
a  train  of  moving  cars,  and  pick  up 
from  the  ground  and  throw  on  a  car 
rails  weighing  from  600  to  700  pounds 
each,  running  from  one  to  another  fast 
enough  to  be  in  position  as  the  train 
passes, — especially  without  notifying  a 
new  and  inexperienced  man  of  the  great 
hazard  of  the  work, — is  negligence. 
Palmer  v.  Michigan  C.  R.  Co.  (1892)  93 
Mich.  363,  17  L.R.A.  636,  32  Am.  St. 
Rep.  507,  53  N.   W.  397. 

It  cannot  be  said,  as  a  matter  of  law, 
that  an  entirely  inexperienced  man  re- 
lying, as  he  has  a  right  to  do,  upon  the 
assumption  that  the  master  knows  his 
duty  to  his  employees  and  will  fulfil  it 
properly,  is  chargeable,  on  the  day  he 
begins  work,  with  the  knowledge  that 
the  method  adopted  by  his  foreman  for 
removing  rails  from  a  bridge  is  not  a 
reasonably   safe    one.     Bonnet  v.    Gal- 


3704 


MASTER  AND  SERVANT. 


[CHAP.    UV, 


that  it  cannot  be  declared,  as  a  matter  of  law,  that  such  a  servant  must 
be  taken  to  have  understood  the  operation  of  certain  mechanical  forces 


veston,  E.  &  S.  A.  R.  Co.  (1895)  89 
Tex.  72,  33  S.  W.  334,  reversing  (1895) 
—  Tex.  Civ.  App.  -,  31  S.  W.  525 
(removal  from  a  railroad  bridge  of  iron 
rails  20  feet  long,  weighing  400  pounds, 
was  being  effected  by  four  persons 
carrying  the  same,  stepping  from  tie  to 
tie). 

Whether  the  raising  of  an  immense 
iron  smokestack,  and  placing  it  in  posi- 
tion on  a  base  prepared  for  it,  is  an 
operation  which  requires  such  special 
skill  or  knowledge  that  a  servant  pre- 
viously employed  as  a  blacksmith,  who 
is  called  upon  to  assist  in  pulling  upon 
the  rope  of  the  hoisting  apparatus,  is 
entitled  to  instructions  as  to  the  dan- 
gers of  the  work,  is  a  question  for  the 
jury.  Consolidated  Coal  Co.  v.  Haenni 
(1893)  146  111.  614,  35  N.  E.  162,  af- 
firming (1891)  48  111.  App.  115. 

A  common  laborer  who  is  assisting 
in  hoisting  a  boiler  which  is  being  re- 
moved is  not  chargeable,  as  a  matter  of 
law,  with  the  duty  of  inquiring  whether 
the  manner  in  which  it  is  lifted  and 
sustained  is  safe  or  not.  Chicago  Edi- 
son Co.  V.  Moren  (1900)  185  111.  571. 
57  N.  E.  773,  affirming  (1899)  86  111. 
App.  152. 

The  possibility  that  a  plank  2J  inch- 
es thick,  which  is  held  in  a  horizontal 
position  with  one  end  on  a  wagon 
bed,  so  that  a  heavy  barrel  may  be 
rolled  on  to  it,  preparatory  to  its  being 
gradually  depressed  for  the  purpose  of 
making  an  incline  plane  along  which  to 
lower  the  barrel  to  the  ground,  may  be 
pushed  back  by  the  movement  of  the 
barrel  so  far  as  to  drop  from  the  wagon 
together  with  the  barrel,  and  thus  in- 
jure the  workman  who  is  holding  the 
plank,  is  not  an  open  and  glaring  peril 
which  is  obvious  to  an  ordinarily  pru- 
dent person.  Beard  v.  American  Car 
Co.   (1897)   72  Mo.  App.  583. 

A  servant  unaccustomed  to  do  such 
work  not,  as  matter  of  law,  chargeable 
with  knowledge  of  the  fact  that  it  is 
unsafe  to  handle  piles  with  crowbars 
and  pinchbars.  Anderson  v.  Illinois  C. 
R.  Co.  (1899)  109  Iowa,  524,  80  N.  W. 
561. 

The  danger  of  one  of  the  two  levers 
forming  a  compound  lever  used  to  move 
a  pile  driver  slipping  is  not  obvious  to 
an    inexperienced    man.      Roiertson    v. 


Hersey  (1908)  198  Mass.  528,  84  N.  E. 
843. 

(dd)  Operation  of  grindstones. — Tlie 
danger  that  the  end  of  an  iron  bar  on 
a  grindstone  on  which  it  was  being 
trimmed  would  be  caught  and  turned 
down,  and  so  bring  the  other  end  and 
the  hand  which  was  holding  it  against 
the  stone,  was  deemed  an  apparent  one 
to  an  employee  who  had  been  engaged 
in  the  factory  as  a  common  laborer  for 
eighteen  months,  and  was  injured  the 
first  day  after  he  was  transferred  to 
the  work  of  operating  the  grindstone. 
Melzer  v.  Peninsular  Car  Go.  ( 1889 )  76 
Mich.  94,  42  N.  W.  1078. 

(ee)  Sustairdng  strength  of  tnateri- 
als. —  (See  also  subd.  (d),  (e),  supra.) 
The  danger  that  a  shed  may  fall  owing 
to  the  weight  of  diiris  and  snow  which 
is  allowed  to  remain  upon  the  roof  is 
not  one  of  those  which  are  deemed  to  be 
within  common  observation.  Johnson 
v.  First  Nat.  Bank  (1891)  79  Wis.  414, 
24  Am.  St.  Rep.  722,  48  N.  W.  712. 

An  ordinary  laborer  employed  about 
a  foundry,  who^  under  the  direction  of 
the  superintendent,  climbed  upon  a 
plank  16  feet  above  ground,  for  the 
purpose  of  lifting  an  iron  tank  by 
means  of  tackles,  the  beam  supporting 
which  broke  as  he  pulled  upon  the  rope, 
causing  the  tackle  to  fall,  striking  and 
throwing  him  to  the  ground,  is  not,  as 
a  matter  of  law,  chargeable  with  an 
appreciation  of  the  risk,  where  the  evi- 
dence is  that  he  had  had  no  experience 
which  would  enable  him  to  form  an 
opinion  as  to  the  weight  of  the  tank  to 
be  lifted,  the  resistance  it  would  en- 
counter from  the  pressure  of  the  soil 
around  it,  and  the  strength  of  the  beam. 
Fraser  &  Chalmers  v.  Collier  (1897)  75 
111.  App.  194. 

(ff)  Liability  of  iron  and  steel  to 
throw  off  splinters  when  struck. — The 
danger  that  chips  might  fly  off  from  a 
steel  chisel  with  a  battered  head,  which 
was  being  used  to  cut  a  rail,  was  held 
to  be  appreciated  by  a  trackman,  in 
Fordyce  v.  Stafford  (1893)  57  Ark.  503, 
22  S.  W.  161.  The  extent  of  servant's 
experience  was  not  referred  to  but  it 
may  probably  be  inferred  that  he  had 
been  engaged  for  some  time  in  the 
work. 

The  risk  of  being  injured  by  a  chip 
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under  special  circumstances  (subd.  s,  t,  u,  v,  w)  ;  or  matters  pertain- 
ing to  the  theory  and  practice  of  engineering  or  mechanical  constmc- 

breaking  from  a  piece  of  iron  pipe  which  ter  of  law,  that  the  danger  from  the 
the  plaintiff  was  holding  against  the  sudden  recoil  of  a  trolley  wire  when 
head  of  a  bolt  to  receive  the  blows  of  it  is  cut  is  known  to  an  inexperienced 
the  hammer  by  which  the  bolt  was  be-  man  in  such  a  sense  that  his  employer 
ing  driven  was  held  not  to  be,  as  mat-  is  free  from  negligence  in  failing  to  in- 
ter of  law,  obvious  to  him,  where  the  form  him  as  to  the  proper  manner  of 
work  was  new  to  him,  and  there  was  no  cutting  and  removing  the  wire.  Walket- 
specifie  evidence  to  show  that  he  knew  v.  Lake  Slwre  &  M.  8.  R.  Co.  (1895) 
that  the  iron  pipe  was  more  brittle  and  104  Mich.  606,  62  N.  W.  1032. 
liable  to  break  than  metals  ordinarily  (hh)  Explosives,  use  of. — In  a,  case 
used,  or  that  he  had  seen  any  part  of  it  where  the  servant  injured  by  an  explo- 
hreak  and  fly  before  he  was  injured,  sion  in  a  mine  was  apparently  an  inex- 
JAttlefitld  v.  Edward  P.  Allis  Co.  perienced  laborer,  as  he  had  been  hired 
(1900)   177  Mass.  151,  58  N.  E.  692.  to  work   either  in  the  mine  or  on   the 

The  danger  that  a  sliver  may  fly  off  dumps,  it  was  held  proper  to  instruct 
from  a  claw-bar  which  is  cracked  and  the  jury  that  it  is  the  employer's  duty, 
battered  at  the  edges  is  not  obvious,  as  before  using  a  highly  dangerous  explo- 
a  matter  of  law,  to  a  mere  laborer  in  sive,  to  ascertain  and  make  known  tO' 
a  section  gang.  Booth  v.  Kansas  City  his  employees  the  dangers  to  be  reason- 
ed I.  Air  Line  Co.  (1898)  76  Mo.  App.  ably  apprehended  from  its  use.  Bertha 
516.  Zinc  Co.  v.  Martin   (1895)   93  Va.  791, 

A  verdict  finding  the  employer  guilty  70  L.R.A.  999,  22  S.  E.  869. 
of  negligence  in  not  instructing  a  serv-  Negligence  is  predicable  of  the  fail- 
ant  as  to  the  dangers  of  holding  red-  ure  to  notify  a  workman  who  is  not  a 
hot  ivets  while  they  are  being  ham-  miner  and  knows  nothing  about  dyna- 
mered  into  boilers  Avill  be  upheld  where  mite  or  other  explosives,  of  the  danger 
the  evidence  tends  to  show  that  he  was  that  dynamite  may  explode  from  over- 
ignorant  of  the  dangers  of  the  work,  heating  or  from  the  jarring  produced  by 
Mannion  v.  Hagan  (1896)  9  App.  Div.  machinery.  Mather  v.  Rillston  (1895) 
98,  41  N.  Y.  Supp.  86  (portion  of  rivet  156  U.  S.  391,  39  L.  ed.  464,  15  Sup. 
broke   off   and   entered   servant's   eye)  ;  Ct.  Rep.  464. 

Arnold     v.     Harrinffton     Cutlery     Co.  Negligence  is  a  warrantable  inference- 

(1905)    189   Mass.   547,    76   N.   E.    194  where  a  man  not  employed  to  perform 

(servant   set  to   work   on   harder  steel  that    particular    service    was    ordered,, 

than    that    formerly   used).  without  instructions,  to  warm  a  quan- 

An  inexperienced  boy  of  sixteen  does  tity   of   dynamite,  and  was   injured  by 

not  assume  the  risk  oJE  chips  flying  off'  the  explosion.     Lofrano  v.  New  York  d- 

the  head  of  a  burred  prosser  pin  when  Mt.  V.  Water  Co.   (1890)    55  Hun,  452, 

struck  hv  a  sledge.     Pelow  v.  Oil  Well  8  N.  Y.  Supp.  717. 

Supply    Co.    (1909)    194   N.   Y.   64,   86  Where   the   plaintiff's  work   in  stone 

N.  E.  812.  quarries  had  consisted  in  removing  the 

A    machinist's    helper    of    but    three  stone  after  a  blast  had  been  made,  and 

months'    experience    will    not    be    held  he  had  no  knowledge  that  a  blow  or  a 

chargeable  with  knowledge  that  a,  brass  spark  would  cause  dynamite  to  explode, 

punch  is  likely  to  throw  off  slivers  un-  he  cannot  be  held  to  be  guilty  of  con- 

der  the  blows  of  a  hammer.     Galveston,  tributory  negligence,  as  a  matter  of  law 

H.  &  S.  A.  R.  Co.  v.  Whisenhunt  (1904)  in  not  going  to  a  safe  distance  while  a 

36  Tex.  Civ.  App.  135,  81  S.  W.  332.  hole    in    which    there    was    an    undis- 

A  master  is  liable  for  injuries  to  a  charged  charge  of  dynamite  was  being 

servant  caused  by  a  splinter  flying  off  unloaded  with  an  iron  spoon.     The  risk 

of   the   head   of    a   hammer   which   was  of    an    explosion,    under    such    circum- 


being  used  by  a  fellow  servant.     Drolet  stances,  was  not  obvious  to  a  person  of 

V   Metahetclwuan  Pulp  Co.   (1905)  Kap.  ordinary   intelligence    having   little   ex- 

d    Quebec    26  C.  S.   107,  affirmed  by  perience   with    dynamite.      Grimaldi   v. 

urt  of  King's  Bench,  Jan.  12,  1905.  Lane    (1901)    177  Mass.  565,  59  N.  E. 

(gg)   Elastic     properties     of     copper  451. 

re.— It  cannot  be  presuemd,  as  a  mat-  A  workman  who  has  been  employed! 
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tion  (subd.  a,  s,  x,  y)  ;  or  certain  properties  of  metals  (subd.  ff,  gg)  ; 
or  the  chemical  properties  of  substances  intended  to  be  used  as  ex- 


for  a  few  weeks  as  a  shoveler  at  a  mine 
is  not  chargeable,  as  matter  of  law, 
with  knowledge  of  the  fact  that  dyna- 
mite becomes  extra-hazardous  if  it  is 
exposed  to  the  weather  for  a  consider- 
able period  (here  two  months).  Myr- 
berg  v.  Baltimore  &  8.  Min.  &  Reduc- 
tion Co.  (1901)  25  Wash.  364,  65  I'ac. 
539  (dynamite  was  struck  by  a  fellow 
servant  and  exploded). 

A  common  laborer  who  has  had  no  ex- 
perience in  or  knowledge  of  the  use  or 
danger  of  explosives  employed  for  loos- 
ening frozen  ground  which  is  to  be  ex- 
cavated for  the  roadbed  of  a  railroad 
is  entitled  to  assume  that  the  repre- 
sentative of  his  employer  will  not  put 
him  to  work  with  a  pick  in  a  place 
where  a  blast  has  been  set  off,  without 
taking  proper  precautions  to  guard 
against  the  consequences  of  a  part  of 
the  blast  being  left  unexploded,  and 
warning  him  of  the  danger  to  be  appre- 
hended from  this  source.  Burke  v.  An- 
derson (1895)  16  C.  C.  A.  442,  34  U.  S. 
App.  132,  69  Fed.  814,  distinguishing 
Minneapolis  v.  Lundin  (1893)  7  C.  C. 
A.  344,  19  U.  S.  App.  245,  58  Fed.  525, 
and  Corneilson  v.  Eastern  R.  Go.  (1892) 
50  Minn.  23,  52  N.  W.  224,  where  the 
injured  servants  were  experienced  and 
hired  for  and  engaged  in  the  use  of 
the  explosives. 

(ii)  Explosive  gases. — A  servant  who 
had  begun  work  as  assistant  stillman 
about  two  months  before  he  was  killed 
by  an  explosion  of  the  gas  which  issued 
from  the  manhole  of  a  refining  still 
when  the  cover  was  removed  was  held 
not  to  be,  as  matter  of  law,  chargeable 
with  notice  of  the  danger.  BoMiwn  v. 
Lute  (1893)  158  Pa.  166,  27  Atl.  890. 

A  laborer  will  not  be  presumed  to 
know  that  crude  petroleum  gives  off  an 
inflanunable  gas.  McGill  v.  Michigan 
S.  8.  Go.  (1906)  75  C.  O.  A.  518,  144 
Fed.  788. 

(jj)  Explosions  resulting  from,  steam 
generated  iy  heated  metals. —  (See  also 
§  1316,  note  1,  subd.  (h),  post.)  A 
master  is  not,  as  matter  of  law,  free 
from  negligence  in  omitting  to  instruct 
a  common  laborer  as  to  the  danger 
which  arises  from  the  expansive  force 
of  steam  generated  by  the  fall  of  molten 
lead  upon  a  sheet  of  ice.  Smith  v.  Pen- 
insular  Gar   Works    (1886)    60   Mich. 


501,  27  N.  W.  662.  To  the  same  effect, 
Borhowski  v.  American  Radiator  Go. 
(1911)  165  Mich.  266,  130  N.  W.  640. 
See  also  Republic  Iron  d  Steel  Go.  v. 
Lulu  (1910)  —  Ind.  App.  — ,  92  N.  E. 
993  (liquid  slag,  although  hardened, 
exploded  on  coming  in  contact  with 
water ) . 

One  employed  in  making  enamel, 
which  requires  the  drawing  of  the  mol- 
ten enamel  from  the  melting  pot  into 
water,  is  not  presumed,  as  matter  of 
law,  to  have  the  scientific  knowledge 
that  the  use  of  too  small  a  quantity  of 
water  will  be  likely  to  result  in  an 
explosion.  Adams  v.  Grand  Rapids 
Refrigerator  Co.  (1910)  160  Mich.  590, 
27  L.R.A.(N.S.)  953,  136  Am.  St.  Rep. 
454,  125  N.  W.  724,  19  A.  &  E.  Ann. 
Cas.   1152. 

A  master  is  bound  to  warn  a  servant 
of  the  danger,  of  which  he  was  unaware, 
of  an  explosion  following  the  mixing  of 
molten  metal  and  water.  Borkowski  v. 
American  Radiator  Go.  (1911)  165 
Mich.  266,  130  N.  W.  640. 

It  is  error  to  hold,  as  a,  matter  of 
law,  that  an  employee  twenty-four 
years  old,  of  average  intelligence  and 
fair  education,  is  chargeable  with  knowl- 
edge that  to  throw  a  bucket  of  water 
into  the  fire  box  of  a  smelting  furnace, 
containing  a  bed  of  highly  heated  coals, 
about  9  feet  long,  3  or  4  feet  wide,  and 
3  feet  deep,  is  liable  to  result  in  a  dan- 
gerous explosion,  where  the  evidence 
warrants  the  inference  that  he  did  the 
act  in  obedience  to  an  order  from  the 
foreman  under  whom  he  worked.  Ma- 
lone  V.  American  Smelting  &  Ref.  Go. 
(1906)  77  Neb.  876,  110  N.  W.  572. 

The  fact  that  molten  iron  will  explode 
if  it  is  brought  into  contact  with  rust 
is  not  one  which  can  be  appreciated 
without  some  scieniiflc  skill  and  special 
knowledge.  The  employer's  negligence 
is  therefore  for  the  jury,  where  a  serv- 
ant in  a  foundry,  after  only  a  few 
weeks'  experience,  was  ordered  to  pour 
molten  metal  into  molds  which  were 
rusty,  but  was  not  informed  that  the 
metal  while  in  that  condition  would  ex- 
plode upon  coming  into  contact  with 
rust.  Hall  v.  United  States  Radiator 
Go.  (1900)  52  App.  Div.  90,  64  N.  Y. 
Supp.  1002. 

The  explosive  power  of  hot  slag  when 
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plosives,  and  the  conditions  under  which  other  substances  not  designed 
for  such  use  may  produce  an  explosion  (subd.  hh,  mm)  ;  or  the  poison- 


cast  into  water  is  not  presumed  to  be 
comprehended  by  an  ordinary  workman 
without  special  training  or  experience. 
McGowan  v.  La  Plata  Mining  &  Smelt- 
ing Co.  (1882)  3  McCrary,  393,  9  Fed. 
«61. 

Compare  Kiras  v.  'Nichols  Chemical 
■Go.  (1901)  59  App.  Div.  79,  69  N.  Y. 
Supp.  44,  where  the  same  doctrine  seems 
to  be  taken  for  granted. 

It  is  conceded  that  even  an  educated 
man  would  not  be  aware  of  the  danger 
•of  an  explosion  from  the  contact  of  slag 
with  water  or  ice.  Ribich  v.  Lake  Su- 
perior Smelting  Co.  (1900)  123  Mich. 
406,  48  L.R.A.  649,  81  Am.  St.  Rep.  215, 
■82  N.  W.  279. 

The  danger  of  putting  damp  leaden 
dross  into  a  kettle  of  molten  lead  is 
not,  as  a  matter  of  law,  obvious  to  a 
servant  who  has  merely  been  engaged 
for  three  months  in  melting  lead  and 
dipping  it  out  of  the  kettle,  and  who 
has  never  seen  any  dross  melted  during 
that  period.  Redmund  v.  Butler  ( 1897 ) 
168  Mass.  367,  47  N.  E.  108. 

(kk)  Explosions  of  masses  of  molten 
unetal. — The  tendency  of  a  "boil"  of 
molten  iron  to  explode  when  punctured 
is  one  which  is  latent  as  to  an  inex- 
perienced person.  Holland  v.  Tennessee 
€oal,  I.  &  R.  Co.  (1890)  91  Ala.  444,  12 
L.R.A.  232,  8  So.  524.  The  court  said: 
"The  evidence  tended,  in  some  degree, 
to  show  two  distinct  elements  of  danger 
incident  to  the  work  upon  which  the 
plaintiff's  intestate  was  engaged  when 
the  injury  was  suffered — one  open  to 
■ordinary  observation,  and  capable  of  be- 
ing measured  and  judged  of  by  men  of 
no  special  knowledge  or  instruction  in 
the  premises;  and  the  other  latent  in 
•character,  with  nothing  which  could  be 
seen  and  understood  by  the  unskilled 
and  uninstructed  to  give  warning  of  its 
presence,  or  suggest  means  of  avoiding 
it.  The  'boil'  of  iron  while  its  lower 
part  had  sunk  down  considerably — 2^  or 
3  feet,  may  be— into  the  earth,  yet  pro- 
truded above  the  surface,  and  was  visi- 
ble to  those  engaged  in  cutting  the 
trench.  It  was  common  knowledge,  ap- 
preciable by  inexperienced  as  well  as  ex- 
perienced persons,  that,  if  the  ditch  was 
open  entirely  up  to  the  melted  mass,  its 
bottom  being  below  the  lowest  estimat- 
ed point  of  the  'boil,'  the  iron  would 


immediately  flow  into  and  along  the 
trench,  thus  imperiling  those  who 
should  be  in  there  at  the  time.  This 
was  the  open  and  unobscured  danger, 
which  was  sought  to  be  guarded  against 
by  leaving  a  wall  of  earth  between  the 
trench  and  the  'boil,'  of  from  8  to  12 
inches  thick,  the  purpose  being  to  break 
down  this  wall  by  piercing  it  with  a 
long  crowbar  after  the  laborers  had  left 
the  trench.  Of  such  a  patent  danger 
there  was  no  duty  on  the  defendant  to 
give  the  employees  warning.  The  other 
peril  arose  from  the  fact,  supported 
by  a  tendency  of  the  evidence  here,  that 
a  'boil'  of  iron,  upon  being  punctured 
and  having  its  shell  broken,  bursts,  and 
throws  out  molten  metal  in  all  direc- 
tions— 'explodes,'  as  some  of  witnesses 
stated  as  to  this  one,  though  this  term 
was  said  to  be  inapt  and  inaccurate  by 
others.  Of  this  peril — the  danger  of 
the  flying  molten  iron — resulting  from 
unseen  and  unappreciated  conditions 
and  forces,  the  inexperienced  man  would 
know  nothing  by  the  exercise  of  his 
senses.  It  was  a  state  of  things  which 
would  not  address  itself  to  his  compre- 
hension, and  of  which  he  could  only 
come  to  a  knowledge  by  being  instruct- 
ed in  regard  to  it." 

(11)  Explosions  caused  by  the  con- 
tact of  water  with  potassium,. — That 
the  danger  of  throwing  water  on  potas- 
sium is  not  presumed  to  be  known  to 
persons  not  possessed  of  expert  knowl- 
edge is  apparently  taken  for  granted  in 
Bill  V.  Meyer  Brothers'  Drug  Co. 
(1897)  140  Mo.  433,  41  S.  W.  909. 

(mm)  Explosions  caused  by  the  con- 
tact of  water  with  burning  grease. — ^A 
man  employed  as  an  ash  wheeler  in  an 
engine  house  is  not  chargeable  with 
knowledge  of  the  fact  that  the  conse- 
quence of  suddenly  turning  a  stream  of 
water  on  a  burning  building  in  which 
there  is  a  large  amount  of  grease  will 
probably  be  a  dangerous  explosion. 
Sioift  &  Co.  V.  Creasey  (1900)  9  Kan. 
App.  303,  61  Pac.  314. 

(nn)  Poisonous  fumes. — If  chemical 
experts  differ  as  to  whether  certain 
fumes  are  poisonous  if  inhaled,  it  can- 
not be  that  the  danger  of  exposure  to 
them  is  so  open  and  obvious  to  a  com- 
mon laborer  that  he  should  be  deemed 
to  have  voluntarily  assumed   the   risk 
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ous  properties  of  the  fumes  arising  from  certain  substances  (subd. 
nn) ;  or  the  dangers  incident  to  the  transmission  of  electricity  (subd. 
oo). 

as    one    incident    to      his    employment,  dinary  character  in  its  surroundings  as 

Wagner  v.  if.  IT.  Jayne  Chemical   Co.  to  justify   a   presumption  that   a  com- 

( 1892 )    147   Pa.  475,   30  Am.   St.   Rep.  mon  laborer  has  by  experience  acquired 

745,    23   Atl.    772    (defendant   not    free  a   knowledge  of  its  attendant  dangers, 

from  negligence,  as  matter   of  law,   in  Without  some  such  previous  knowledge, 

exposing    the    servant    to    the    danger  either    scientific    or    experimental,    the 

without    warning).      The    court    said:  dangers,  if  any  there  be,  of  exposure  to 

"It   is   a  well-settled  rule  of   law   that  the  fumes  of  nitric  acid,  would  not  be 

an    employee   will   be   deemed   to   have  open  and  obvious,  and  the  laborer  could 

assumed    all    the    risks    naturally    and  not,  with  propriety,  be  deemed  to  have 

reasonably  incident  to  his  employment,  assumed  such  risks  unknown  to  him  as 

and  to  have  notice  of  all  risks  which,  are   naturally   and   reasonably   incident 

to  a  person   of  his  experience  and  un-  to  his  employment:"     The  court  distin- 

derstanding,  are  or  ought  to  be  open  and  guished  Beittenmiller  v.  Bergncr  &  E. 

obvious.     This  is  a  reasonable  rule,  for  Brewing  Co.    (1888)   22  W.  N.  C.  33,  a 

when  a  man  seeks  employment  in  any  case  in  which  the  servant  was  injured 

particular    department,    of    either    in-  by  a  jet  of  ammonia,  on  the  ground  that 

dustrial     or     intellectual    activity,     he  there  the  plaintiff  knew  the  danger  to 

thereby  represents  himself  to  be  quali-  which  he  was  exposed,  having  previous- 

fied    by    the    necessary    experience    or  ly  tested  it,  and  retreated,  and  that  the 

learning,   as  the  case  may  be,  for  the  superintendent  merely  assured  him,  at 

performance  of  the  duties  which  he  pro-  the  time  he  was   ordered  to  return  to 

poses  to  assume,  and  such  experience  or  work,  that  the  ammonia  was  not  so  bad 

learning  necessarily  brings  a  knowledge  as   it   had  been,  thereby   impliedly   ad- 

of  the  ordinary  risks  of  the  employment,  mitting   the   existence   of   some   danger. 

.     .     .     But  when  the  reason  of  the  rule  As  the  plaintiff  must  have  observed  that 

fails,  the  rule  itself  ceases  to  have  any  this  statement  was  not  true  as  soon  as 

application.      And    therefore,    while    a  be  entered  the  room,  the  real  state  of 

physician  would  have  no  ground  of  com-  facts  being  apparent  to  the  dullest  ap- 

plaint   if  his  health   should  be  perma-  prehension,  he  was  properly  deemed  to 

nently  impaired  by  reason  of  exposure,  have  assumed  the  risk, 

at  the  call  of  a  patient,  to  a  contagious  A  laborer  who  is  injured  by  the  poi- 

or  infectious  disease,  he  might  recover  sonous  fumes  exhaled  from  Paris  green 

damages   for   the   slightest   injury   suf-  after  he  has  been  engaged  for  only  five 

fered  in  consequence  of  a  defect  in  the  days  in  stirring  up  the  constituents  in 

floor  of  the  house  which  he  was  invited  a  vat  may  recover  on  the  ground  that 

to  enter,   unknown   to  him,  but  which  he   received  no   instructions   as   to   the 

was  known  or  ought  to  have-  been  known  danger  of  the  process  and  the  precau- 

to  his  patron;   and  this  because  there  tions   which   should  be   taken   to   avoid 

is  nothing  in  the  science  of  medicine,  in  injury.     Fox  v.  Peninsular  White  Lead 

v/hich  he  professes  to  be  learned,  to  af-  <i   Color   Works    (1891)    84  Mich.   676, 

feet  him  with  notice  of  the  latter  dan-  48  N.  W.  203. 

ger.     Neither  is  there  anything  in  the  A  servant  does  not  assume  the  risk 

employment  of  a  common  laborer  that  of  injury  from  poisonous  fumes  which 

presupposes    any    scientific    knowledge,  were    only    occasionally    present    in    a 

such  as  a  knowledge  of  the  properties  room,  while  another  and  harmless  gas 

of   acids,   or  that  poisonous   fumes  are  was    persistent    and    obvious,    and    the 

likely  to  be  evolved  in  a  manufacturing  servant  had  had  no  previous  experience 

process   in  which   nitric   acid    is   used;  with  the  gases.    Meany  v.  Standard  Oil 

and  for  that  reason,  the  law  does  not  Co.  ( 1903 )  —  N.  J.  L.  — ,  55  Atl.  653. 

presume   that  such   laborer  either  pos-  A  common  laborer  employed  to  clean 

sesses     or     professes     such    knowledge,  parts   of   engines   and   other  machinery 

And,    although    some    of   the   work    re-  by  taking  them  into  a  solution  of  chem- 

quired  to  be  done  in  the  manufacture  icals  will  not  be  denied  a  recovery  for 

of  dinitro-benzole  may  be  mere  drudg-  injuries    due    to    poisoning    from    the 

ery,  it  cannot  be  said  to  be  of  such  or-  chemicals,  upon  the  ground  that,  as  a 
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As  regards  the  cases  in  which  the  servant's  comprehension  of  the 
risks  arising  from  the  action  of  gravitation  (subd.  Ih)  was  held  to  be 
a  question  for  the  jury,  it  is  clear  that,  in  some  instances,  the  special 


matter  of  law,  he  should  have  known 
of  the  danger  of  being  poisoned.  Texas 
&  N.  0.  R.  Co.  V.  Gardner  (1902)  29 
Tex.  Civ.  App.  90,  69  S.  W.  217. 

(oo)  Action  of  electricity. — -The  case 
is  for  the  jury,  where  a  workman  who 
lias  been  in  the  employ  of  a  telegraph 
company  about  one  month  is  injured 
Ijy  a  current  of  electricity  which  passes 
from  an  electric  light  wire  suspended  on 
the  same  pole  as  a  telegraph  wire  which 
he  is  handling.  Western  U.  Teleg.  Co. 
V.  McMullen  (1895)  58  N.  J.  L.  155,  32 
L.R.A.   351,  33  Atl.  384. 

An  unskilled  workman  employed  to 
•dig  post  holes  and  assist  in  general 
street  work  should  not  be  ordered  to 
ascend  a  pole  and  scrape  an  electric 
wire  without  being  instructed  as  to  the 
danger  to  which  he  would  be  exposed 
if  it  was  carrying  a  current  of  electric- 
ity. Tedford  v.  Los  Anqeles  Electric 
Co.  (1901)  134  Cal.  76,  54  L.R.A.  85, 
«6  Pac.  76. 

In  the  two  following  cases,  the  de- 
fendant was  not  the  plaintiif's  employ- 
■er;  but  they  may  usefully  be  cited  for 
purposes  of  illustration: 

Constructive  knowledge  of  the  effect 
of  moisture  in  destroying  the  insulation 
of  an  electric-light  wire  is  not  imputed 
to  a  dishwasher  at  a  hotel.  Nor  has 
such  an  employee  such  an  interest  in 
the  sufficiency  of  the  insulation  of  elec- 
tric-light wires  that  he  is  chargeable 
with  negligence  in  failing  to  notice  that 
such  insulation  was  defective  at  any 
particular  spot.  Giraudi  v.  Electric 
Impro-iT&ment  Oo.  (1895)  107  Cal.  120, 
28  L.R.A.  596,  48  Am.  St.  Rep.  114,  40 
~Pac.  108. 

In  Perham  v.  Portland  General  Elec- 
tric Co.  (1897)  33  Or.  451,  40  L.R.A. 
799,  72  Am.  St.  Rep.  730,  53  Pac.  14, 
the  court,  in  discussing  the  contention 
that  the  plaintiff,  a  carpenter  in  the 
service  of  a  railway  company,  was 
chargeable  with  notice  that  the  insula- 
tion of  certain  electric  wires  was  de- 
fective, said:  "It  is  not  claimed  that 
the  deceased  had  any  more  knowledge 
of  electricity  or  its  effects  than  such 
as  is  possessed  by  persons  of  average 
intelligence.  He  knew  that  there  is  such 
a  force  carried  by  wires  and  used  in 
-driving   cars   and   lighting  streets   and 


houses,  and  that  the  wires  in  question 
were  used  for  that  purpose;  but  he 
supposed,  as  is  the  common  under- 
standing, that  the  insulating  material 
with  which  such  wires  are  covered  is 
placed  there  for  the  purpose  and  with 
the  result  of  making  them  safe.  He  had 
no  knowledge  of  the  fact,  as  this  rec- 
ord discloses,  that  wires  are  used  for 
the  transmission  of  electricity,  which, 
on  account  of  the  high  voltage  carried, 
cannot  be  insulated  at  any  reasonable 
cost  so  as  to  make  them  safe,  and  that 
the  insulating  material  sometimes  used 
thereon  affords  no  protection  from  in- 
jury. Nothing  can,  therefore,  be 
claimed  in  this  case  on  account  of  any 
special  knowledge  of  electricity  or  its 
effect  possessed  by  the  deceased;  and 
there  is  no  pretense  that  he  knew  the 
wires  were  in  fact  dangerous.  .  .  , 
These  wires  were  visible,  insulated,  and 
to  all  appearances  perfectly  harmless. 
There  was  nothing  in  their  appearance 
to  warn  the  deceased  of  the  great  force 
being  carried  over  them,  or  that  there 
was  any  danger  in  coming  in  contact 
with  them.  The  danger  was  a  hidden 
and  secret  one,  and  the  insulation  of 
the  wires  deceptive.  The  familiar  rule 
that  one  who  deliberately  goes  into  a 
place  of  known  or  apparent  danger  and 
is  injured  must  take  the  consequences 
of  his  hardihood  can  have  no  applica- 
tion here,  because  there  was  in  fact  no 
apparent  danger,  but,  on  the  contrary, 
so  far  as  the  deceased — a  nonexpert — 
could  ascertain  from  an  examination, 
the  wires  were  entirely  safe  and  in  per- 
fect condition.  He  had  a  right,  there- 
fore, to  believe  that  the  place  was  safe, 
and  to  assume  that  the  defendant  com- 
pany had  exercised  due  care  and  cau- 
tion to  prevent  injury  to  him,  and  had 
not  placed  on  the  bridge,  in  such  a.  po- 
sition that  he  would  likely  come  in  con- 
tact with  them,  wires  which  it  knew  to 
be  dangerous." 

A  servant  is  not  likely  to  know  with- 
out instruction  of  the  danger  of  touch- 
ing a  third  rail  with  an  iron  shovel. 
fSmith  V.  Manhattan  R.  Co.  (1906)  112 
App.  Div.  202,  98  N.  Y.  Supp.  1. 

(pp)  Hydraulic  pressure. — A  com- 
mon laborer  in  a  slaughter  house  was 
held   not   to   be,    as   a   matter   of   law, 
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conditions  involved  furnish  an  adequate  differentiating  element  by 
which  to  distinguish  the  decisions  from  those  to  the  opposite  effect, 
which  are  cited  in  §  1313,  note  1,  subd.  (aa),  ante.  But  an  examin- 
ation of  the  cases  in  which  the  servant  was  allowed  to  recover  in  spite 
of  the  absence  of  this  element  renders  it  extremely  difficult,  if  not 
impossible,  to  avoid  the  conclusion  that  there  is,  upon  the  facts,  a 
real  conflict  of  opinion  between  the  courts  in  respect  to  the  degree  of 
knowledge  which  is  imputable  to  the  servant  under  such  circumstan- 
ces. For  other  similar  decisions  with  respect  to  risks  of  an  analogous 
nature,  see  §  1318,  post. 

1315.  [396]  Eisks  of  which  a  comprehension  has  been  imputed,  as  a. 
matter  of  law,  to  servants  having  special  experience. —  Under  certain 
exceptional  circumstances,  the  servant's  previous  experience  in  the 
given  employment  may  be  the  occasion  of  his  drawing  false  inferences, 
with  respect  to  the  actual  conditions  which  exist.  His  experience  is 
then  a  positively  misleading  element,  and  tends  strongly  to  show  that 
he  was  not  guilty  of  negligence  in  failing  to  appreciate  the  particular 
risk  which  caused  the  injury.^  Obviously,  however,  experience  is  a 
factor  which,  as  a  general  rule,  militates  against  the  conclusion  that 


chargeable  with  knowledge  of  the  dan- 
ger of  going  into  a  sewer  hole  and  un- 
dertaking single  handed  to  wash  it  out 
with  a  hose  in  which  the  water  was 
under  a  pressure  of  80  pounds  to  the 
square  inch,  the  evidence  being  that, 
with  such  a  pressure,  it  required  three 
men  to  manage  it  properly.  Diezi  v. 
G.  B.  Hammond  Co.  (1901)  156  Ind. 
583,  60  N.  E.  353. 

(qq)  Ships. — ^An  employer  is  not,  as 
a  matter  of  law,  free  from  negligence 
towards  his  employee,  an  "oiler"  on  a 
ferryboat,  who,  while  assisting,  as  or- 
dered, in  putting  a  freight  boat  into 
commission,  sustained  injuries  from 
falling  into  an  open  hatchway  which 
was  invisible  because  of  the  darkness, 
he  being  wholly  unacquainted  with,  and 
not  informed  as  to,  the  construction  of 
a  freight  boat  and  with  the  custom  to 
leave  the  hatchways  open  when  a  boat 
is  out  of  commission.  Brovm  v.  Ann 
Arlor  R.  Co.  (1898)  118  Mich.  205,  76 
N.  W.  407. 

( rr )  Strength  of  hooks. — An  ignorant 
laborer  cannot  be  held  to  be  responsible 
for  not  knowing  the  capacity  of  an  iron 
hook  temporarily  erected  for  the  pur- 
pose of  rerailing  cars.    Boney  v.  Louis- 


iana R.  &  Nav.  Co.  (1911)  129  La.  106, 
55  So.  729. 

1  As,  where  the  dangerous  conditions, 
consist  in  the  unusual  construction  of 
an  appliance,  and  that  construction  is 
so  uncommon  that  a.  servant  of  long  ex- 
perience in  the  manipulation  of  such 
appliances  may  well  have  had  no  oppor- 
tunity of  becoming  acquainted  with  one 
of  that  particular  kind.  See  Missouri 
P.  R.  Go.  V.  Callhreath  (1886)  66  Tex. 
526,  1  S.  W.  622. 

A  boy  who  has  been  accustomed  to 
work  with  a  guarded  machine  should 
be  instructed  if  he  is  directed  to  work 
an  unguarded  one.  Reese  v.  Hershey 
(1894)  163  Pa.  253,  43  Am.  St,  Rep. 
795,  29  Atl.  907. 

In  Trainor  v.  Philadelphia  &  R.  R. 
Co.  (1890)  137  Pa.  148,  20  Atl.  632, 
it  was  held  that  the  danger  that  a  pole 
not  supported  by  guys  or  set  in  the- 
ground,  but  merely  held  in  place  by  a 
pile  of  coal  around  it,  may  fall  at  any 
moment  during  the  time  that  the  re- 
moval of  the  coal  is  going  on,  is  net 
a  danger  which  is  patent  to  one  who  is 
ignorant  of  the  facts,  and  whose  ex- 
perience has  been  that  such  poles  are, 
as  a  rule,  either  held  in  place  by  guys 
or  securely  set  in  the  ground. 
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the  servant's  ignorance  of  the  risk  in  question  was  excusable.*  That 
conclusion  has  been  deemed  unwarrantable,  and  the  inability  to  recov- 
er affirmed,  as  a  matter  of  law,  in  the  cases  collected  in  the  note  below.' 


2  An  instruction  explaining  the  dif- 
ferentiating significance  of  the  fact  that 
the  injured  servant  was  experienced  in 
the  work  in  which  he  was  engaged 
should  be  given  when  the  evidence  in- 
dicates that  he  had  had  such  experi- 
ence. Gulf,  G.  &  8.  F.  R.  Co.  V.  Wittig 
(1896)  —  Tex.  Civ.  App.  — ,  35  S.  W. 
857  (servant  who  had  been  working  as 
a  car  repairer  for  some  months  did 
not  put  out  a  flag ) . 

Refusal  to  allow  an  employee  to  state 
whether  or  not  his  employer  ever  told 
him  how  to  operate  a  machine,  or 
warned  him  of  its  danger,  is  not  preju- 
dicial error,  where  the  employee  had 
operated  the  machine  for  three  years. 
McCarthy  v.  Mulgrew  (1898)  107  Iowa, 
76,  77  N.  W.  527. 

3  (a)  Raih/xiy  tracks  and  appurte- 
nances.— A  helper  of  a  railroad  hostler 
assumes  the  risk  incident  to  the  insuf- 
ficient depth  of  an  ash  pit  into  which 
he  goes  under  an  engine  for  cleaning 
the  ash  pan,  where  its  depth  and  nature 
and  the  amount  of  space  and  all  the 
dangers  arising  from  its  condition  are 
known  to  him  both  by  observation  and 
experience.  Clay  v.  Chicago,  B.  &  Q. 
R.  Co.   (1894)  56  111.  App.  235. 

(b)  Obstructions  above  railway 
tracks. — An  experienced  brakeman  is 
presumed  to  understand  the  risk  to 
which  an  employee  whose  duties  require 
him  to  be  on  the  top  of  a  high  car  is 
exposed  by  reason  of  the  fact  that  that 
car  is  behind,  and  not  in  front  of,  the 
caboose,  and  is  run  under  a  low  bridge 
in  that  position.  Maher  v.  Boston  &  A. 
R.  Go.  (1893)  158  Mass.  36,  32  N.  E. 
950. 

An  experienced  brakeman  who  is  fa- 
miliar with  the  situation  of  an  over- 
head bridge,  and  knows  that  he  cannot, 
even  on  the  top  of  an  ordinary  car, 
stand  upright  while  passing  under  it, 
is  properly  nonsuited  where  his  own 
evidence  shows  that  he  stood  with  his 
back  to  the  bridge  while  the  train  was 
approaching  it,  upon  a  car  which,  from 
its  appearance,  he  ought  to  have  recog- 
nized as  being  of  more  than  ordinary 
height.  Rock  v.  Retsoff  Min.  Co. 
(1891)  40  N.  Y.  S.  R.  556,  15  N.  Y. 
Supp.  872. 

(c)  Obstrwtions    aUm^gside    railway 


tracks. — A  brakeman  experienced  in 
construction  work,  who  is  injured  by 
striking  against  a  tree  close  to  a  tem- 
porary track  running  through  a  for- 
est, while  he  is  on  a  construction  train 
using  the  track,  cannot  recover.  Man- 
ning V.  Chicago  &  W.  If.  R.  Co.  (1895) 
105  Mich.  260,  63  N.  W.  312. 

A  skilled  engineer  cannot  recover  for 
an  injury  caused  by  striking  his  head 
against  a  bridge  while  leaning  out  of 
the  cab  of  his  engine,  on  the  ground 
that  he  should  have  been  notified  tliat 
this  engine  was  6  inches  wider  than 
those  to  which  he  was  accustomed.  Bel- 
lows v.  Pennsylvania  &  N.  Y.  Canal  & 
R.  Co.   (1893)   157  Pa.  51,  27  Atl.  685. 

A  conductor  of  a  street  car  is  charge- 
able, as  a  matter  of  law,  with  compre- 
hension of  the  risk  of  standing  upon 
the  running  board  of  an  open  car  in 
such  a  position  as  to  be  struck  by  a 
car  upon  the  adjoining  track,  which 
was  37*  inches  distant  from  the  track 
on  which  his  car  was  standing,  where 
he  had  been  a  conductor  for  nine  years, 
although  he  had  never  before  worked 
on  an  open  car,  and  tlie  open  cars  were 
wider  than  the  closed  ones.  Fletcher 
v.  Philadelphia  Traction  Co.  (1899) 
190  Pa.  117,  42  Atl.  527  (no  duty  to 
instruct). 

The  fact  that  the  ends  of  a  car,  in 
passing  around  a  curve  at  a  freight 
platform,  would  be  farther  away  from 
the  platform  than  at  the  points  be- 
tween the  ends,  is  a  natural  condition 
which  a  switchman  of  several  years' 
experience  in  service  which  brought 
him  upon  and  near  the  platform  must 
be  presumed  to  know  and  note,  and  his 
omission  to  do  so  was  an  act  of  negli- 
gence. Earing  v.  Great  'Northern  R. 
Co.  (1909)  137  Wis.  367,  119  N.  W. 
325. 

(d)  Railway  cars;  construction  and 
operation  of.— An  experienced  brake- 
man  is  presumed  to  understand  the  dan- 
ger of  coupling  cars  with  double  dead- 
woods.  Michigan  C.  R.  Co.  v.  Smithson 
(1881)  45  Mich.  212,  7  N.  W.  791. 
There  the  court  thus  discussed  the  lia- 
bility of  the  railroad  company:  "We 
have  had  produced  for  our  inspection, 
on  the  argument,  a  model  of  the  double 
deadwoods  which  caused  the  injury,  and 
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In  many  of  the  cases  cited,  the  fact  that  the  injured  person  pos- 
sessed a  certain  degree  of  technical  skill  and  knowledge  unquestion- 


it  seems  impossible  to  give  to  the  coup- 
ler any  better  or  more  effectual  notifi- 
cation of  their  presence,  and  of  the  dif- 
ference from  those  belonging  to  the 
■defendants  than  their  very  form  neces- 
sarily gives  of  itself.  The  difference  is 
very  marked  and  striking,  and  it  is 
quite  impossible  to  couple  the  double 
■deadwoods,  or  to  approach  them  for  the 
purpose  with  any  degree  of  attention, 
without  observing  it.  This  is  so  wheth- 
er the  coupling  is  done  in  the  daytime 
or  in  the  nighttime;  for  in  the  night 
every  switchman  has  his  lantern  with 
him,  or  should  have  it  on  all  occasions. 
If,  therefore,  a  switchman  were  to  de- 
clare that  he  had  attempted  to  couple 
the  double  deadwoods  without  noticing 
how  they  differed  from  the  cars  of  de- 
fendant, the  conclusion  would  be  in- 
evitable that  he  had  gone  heedlessly  in 
the  performance  of  a  duty  requiring 
great  care,  and  that  he  had  not  allowed 
his  eyes  to  inform  him  what  was  before 
him.  Moreover,  the  business  of  the 
road  was  of  itself  a  notification  that 
many  differences  requiring  attention  in 
coupling  were  to  be  encountered  by  the 
switchmen  and  brakemen.  The  Michi- 
gan Central  is  a  great  common  way  for 
the  cars  of  all  the  railroad  companies 
of  the  country,  and  every  man  in  the 
employ  of  the  defendant,  if  he  has  or- 
dinary intelligence,  is  perfectly  cogni- 
zant of  the  fact.  He  knows,  too,  that 
the  cars  of  the  several  railroad  and 
transportation  companies  differ,  and 
that  at  one  time  or  another  all  these 
differences  may  appear  in  the  cars  he 
may  be  called  upon  to  couple  or  un- 
couple. Every  train  is  likely  to  have 
several  kinds,  and  he  cannot  assume,  as 
he  passes  from  one  to  another,  that  the 
two  will  be  alike,  much  less  that  the 
■whole  train  will  be.  To  notify  him 
specially  of  the  differences  would  not 
only  be  troublesome  and  expensive,  and 
oftentimes,  as  above  explained,  confus- 
ing, but  it  would  be  a  work  of  superero- 
gation, for  any  man  capable  intelligent- 
ly of  performing  the  duty  would  be  no 
wiser  after  the  notice  than  before;  and 
a  man  who  would  not  heed  the  informa- 
tion the  very  nature  and  course  of  the 
business  would  impart  to  him  would  be 
protected  by  no  notice.  The  best  no- 
tice is  that  which  ■■•  man  must  of  neces- 


sity see  and  which  cannot  confuse  or 
mislead  him;  he  needs  no  printed  plac- 
ard to  announce  a  precipice  when  he 
stands  before  it." 

To  the  same  effect,  see  Kohn  v.  Mc- 
NuUa  (1893)  147  U.  S.  238,  37  L.  ed. 
150,  13  Sup.  Ct.  Rep.  298  (double  dead- 
woods  of  unusual  length  caused  injury 
to  a  servant  who  had  had  two  months' 
experience  in  coupling,  and  was  there- 
fore not  "inexperienced")  ;  Northern  P. 
R.  Co.  V.  Blake  (1894)  11  C.  C.  A.  93, 
27  U.  S.  App.  190,  63  Fed.  45  (brake- 
man  of  seventeen  years'  experience  was 
denied  recovery  where  foreign  cars  with 
double  deadwoods  were  passing  daily 
over  the  road)  ;  Boland  v.  Louisville  d 
N.  R.  Co.  (1894)  106  Ala.  641,  18  So. 
99,  reaffirming  (1893)  96  Ala.  626,  18 
L.R.A.  260,  11  So.  667  (no  obligation 
to  instruct  a  brakeman  familiar  with 
couplings  of  the  ordinary  type,  with  re- 
gard to  the  obvious  danger  incident  to 
the  handling  of  cars  with  double  buf- 
fers) ;  GMoago,  B.  &  Q.  B.  Co.  v.  Curtis 
(1897)  51  Neb.  442,  66  Am.  St.  Rep. 
456,  71  N.  W.  42  (held  that  a  brakeman 
who  has  been  working  seven  years  for 
a  company  which  uses  cars  with  single 
deadwoods  is  bound  to  know  that  for- 
eign cars  equipped  with  double  dead- 
woods  are  constantly  coming  on  to  his 
employer's  lines ) . 

It  is  error  to  direct  a  jury  to  find  a 
railroad  company  guilty  of  negligence 
on  the  ground  of  failure  to  instruct  a 
brakeman  specially  as  to  the  danger  of 
coupling  cars  with  double  deadwoods, 
where  evidence  has  been  given  which 
tends  to  show  that  the  plaintiff  had 
had  five  years'  experience.  Hughes  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1891)  79 
Wis.  264,  48  N.  W.  259. 

An  experienced  brakeman  is  charge- 
able, as  a  matter  of  law,  with  a  knowl- 
edge of  the  risk  that  the  drawbars  of 
two  cars  may  slip  and  pass  each  other 
when  they  come  together  on  a  sharp 
curve,  and  thus  render  it  dangerous  for 
him  to  attempt  to  couple  them  while 
standing  on  the  inside  of  the  curve. 
Tuttle  V.  Detroit,  G.  E.  £  M.  R.  Co. 
(1887)  122  U.  8.  189,  30  L.  ed.  1114, 
7  Sup.  Ct.  Rep.  1166. 

If  the  coupling  links  and  pins  used 
by  a  railway  company  are  not  as  strong 
as    they    should    be,    their    insufficient 
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ably  constitutes  the  differentiating  element  on  which  the  decision 
hinges.    With  regard  to  others  it  is  scarcely  possible,  after  comparing 

strength  is  a  fact  presumed  to  be  known  The  risks  incident  to  working  at  the 

to   an   experienced   brakeman.     Illinois  coupling   of   cars    on   a   trestle   with   a 

C.  B.  Co.  V.  Jones    (1882)    11  111.  App.  descending  grade,  down  which  the  cars 

324.     But   qucere  as   to  the  soundness  to   be    coupled    were    sent    after    being 

of  this  decision.  "kicked"     across     scales     and    weighed 

An  experienced  brakeman  cannot  re-  while  in  motion,  such  cars  being  apt  to 

cover  for  an  injury  caused  by  his  mis-  acquire  considerable  speed  and  imperil 

calculating    the     actual    difference     be-  persons  on  the  trestle,  were  deemed  to 

tween  the  heights  of  two  drawheads,  he  be  obvious  to  a  servant  accustomed  to 

being  aware  that  there  was   some   dif-  the  work.     Woods  v.  St.  Paul  &  D.  R. 

ference.     Bulett  v.  St.  Louis,  K.  0.  &  Co.    (1888)    39    Minn.    435,    40    N.    W. 

H.  R.  Co.    (1878)   67  Mo.  239.  519    (servant   fell   through   opening   on 

No  recovery  can  be  had  for  an  injury  trestle,  and  was  dragged  by  a  car), 
received  by  an  experienced  brakeman,  There  can  be  no  recovery  where  a 
who  while  he  was  uncoupling  a.  pusher  brakeman  familiar  with  his  duties  was 
engine  from  the  rear  end  of  a  box  car  injured  because  he  failed  to  look  at  a 
which  was  used  as  a  caboose  according  car  which  he  was  about  to  couple,  and 
to  the  common  practice  of  the  defend-  so  did  not  notice  that  its  load  project- 
ant,  but  which  had  no  platform  guarded  ed.  Wabash,  St.  L.  £  P.  R.  Co.  v.  Dear- 
by  a  railing,  was  thrown  off  by  the  jerk  dorjf  ( 1883 )  14  111.  App.  401. 
which  accompanied  the  taking  up  of  the  A  brakeman  with  four  months'  ex- 
slack  by  the  draft  engine,  such  a  jerk  perience  is  chargeable  with  knowledge 
being  a  well-known  incident  under  such  of  the  danger  incident  to  coupling  cars 
circumstances.  Davis  v.  Baltimore  &  loaded  with  lumber  projecting  over  the 
0.  R.  Co.  (1893)  152  Pa.  314,  25  Atl.  ends.  Lothrop  v.  Fitchburg  E.  Co. 
498.  (1890)   150  Mass.  423,  23  N.  E.  227. 

A  brakeman   of   experience   is   bound  (e)   Locomotives;     construction     and 

to  appreciate  the  perils  arising  from  the  operation   of. — ^An   experienced   locomo- 

use  of  brakes  of  an  obviously  peculiar  tive  engineer  is  chargeable  with  an  ap- 

construction.     Philadelphia  d  R.  R.  Co.  preciation   of  the   risk   incident  to  op- 

v.  Hughes   (1888)    119  Pa.  301,  13  Atl.  erating   a    locomotive   with    a   pilot    so 

286.  high  about  the   rails  that  it  is   likely 

A  freight  handler  with  three  years'  to  cause  the  engine  to  run  over  an 
experience,  part  of  whose  duty  it  was  animal  on  the  track,  instead  of  throw- 
to  hook  up  the  door  of  a  certain  freight  ing  it  off.  Fordyce  v.  Edwards  ( 1895 ) 
car,  and  who,  on  the  occasion  when  he  60  Ark.  438,  30  S.  W.  758  (1898)  65 
received  the  injury,  had  looked  to  see  Ark.  98,  44  S.  W.  1034. 
that  the  door  was  all  right,  was  held  An  experienced  engineer  operating  a 
to  be  chargeable  with  knowledge  of  an  hard-riding  locomotive  apt  to  jar  and 
obvious  defect  in  one  of  the  hooks,  sway  is  chargeable  with  knowledge  of 
which  caused  the  door  to  fall  when  the  the  increased  hazard  in  going  out  on 
car  vibrated  in  the  course  of  loading  the  running  board  while  the  engine  is 
it.  Cassady  v.  Boston  &  A.  R.  Co.  in  motion.  Southern  P.  R.  Co.  v.  John- 
(1895)   164  Mass.  168,  41  N.  E.  129.  son   (1895)    16  C.  C.  A.  317,  44  U.  S. 

Where  an  experienced  brakeman  knew  App.  1,  69  Fed.  559. 
that  it  was  the  custom  of  his  employ-  The  risk  caused  by  using  for  switch- 
ers to  haul  cars  on  the  line,  and  it  was  ing  purposes  an  ordinary  road  engine 
part  of  his  duties  to  make  up  a  train  was  held  to  be  comprehended  by  an  ex- 
and  check  every  car,  it  was  held  that  perienced  yard  hand  in  Young  v.  Bos- 
he  could  not  recover  for  injuries  caused  ton  &  M.  R.  Co.  (1898)  69  N.  H.  356, 
by  going  at  night  onto  a  partially  41  Atl.  268.  A  similar  decision  is  ren- 
burnt  box  car,  the  condition  of  which,  dered  in  Gulf,  C.  &  8.  F.  E.  Co.  v. 
though  apparent,  he  had  failed  to  no-  Schwabbe  (1892)  1  Tex.  Civ.  App.  573, 
tice  after  the  car  had  been  in  the  train  21  S.  W.  706,  where  the  extent  of  the 
an  entire  day.  Int&rnational  &  G.  N.  plaintiff's  experience  is  not  stated.  Ap- 
B.  Co.  V.  Story  (1901)  26  Tex.  Civ.  parently  he  had  had  some;  if  not,  the 
App.  23,  62  S.  W.  130.  decision  can  scarcely  be  correct. 
'm.  &"s.  Vol.  IV.— 233. 
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them  with  the  decisions  collected  in  §  1313,  ante,  to  avoid  the  con- 
clusion that  this  fact  carries  no  really  controlling  weight,  and  that 

(f)  Hand  cars;  construciion  and  op-  its  foundation  were  constructed.  Ryan 
eration  of. — There  is  no  duty  to  instruct  v.  Porter  Mfg.  Co.  ( 1890 )  57  Hun,  253, 
a  section  man  of  several  years'  experi-    10  N.  Y.  Supp.  774. 

enee  as  to  the  danger  that  a  light  hand  An  experienced  carpenter  who  with- 

car  may  be  derailed  if  it  is  run  rapid-  out  making  any  examination  stands  on 

ly.     Oulf,  C.  &  S.  F.  R.  Co.  v.  Williams  a  box  handed  to  him  by  his  vice  prin- 

(1888)   72  Tex.  159,  12  S.  W.  172.  cipal,  who  to  his  knowledge  has  made 

An     experienced     railroad     employee  no    examination    thereof,    assumes    the 

who  goes  upon  a  hand  car  with  knowl-  risk  of  the  box  not  being  strong  enough 

edge  that  a  fast  train  is  due   and  ex-  to  bear  his  weight.     Soutar  v.  Minne- 

pected   and   has   the   right   of   way   as-  apolis  International  Electric  Co.  (1897) 

sumes   the   risk  of   injury.     Wright  v.  68  Minn.  18,  70  N.  W.  796. 

Southern  R.   Co.    (1897)    80   Fed.   260.  A     freight     handler     of     twenty-one 

(g)  Weight — sustaining  structures. —  months'  experience  cannot  recover  for 
An  experienced  carpenter  employed  by  injuries  caused  by  the  breaking  of  a 
the  hour  in  side-boarding  an  air  shaft  grain-car  door  which  was  being  used  as 
in  a  building,  after  he  has  worked  on  a  platform  for  the  transfer  of  freight 
three  others  exactly  like  it,  assumes  the  from  one  car  to  another,  the  evidence 
risk  of  working  by  standing  on  a  shelf  being  that  he  himself  and  his  colaborer, 
15  to  17  inches  wide,  above  the  pit  of  without  any  express  instructions  from 
the  shaft,  which  is  continually  moved  a  superior,  had  selected  the  door  in 
in  the  course  of  the  work.  Fugler  v.  question  and  tested  its  sufficiency,  and 
Bothe  (3  893)  117  Mo.  475,  22  S.  W.  that  he  had  fully  as  thorough  a  knowl- 
]113,  reversing  (1890)  43  Mo.  App.  edge  as  anyone  of  the  capacity  of  such 
44.  platforms     and     the     accidents     which 

A   carpenter    cannot   recover    for    in-  might  happen  in  using  them.     Pennsyl- 

jury   caused   by   the  fall   of   a   scaffold  vania  Co.  v.  Lynch   (1878)   90  111.  333. 

built    by    his    employer    without    any  A  brakeman  who  uses  a  gang  plank 

braces  to  support  it,  since  the  manner  for  the  purpose  of  unloading  a  car  as- 

of  its  construction  is  as  obvious  to  him  sumes  the  risks  caused  by  the  want  of 

as  to  the  employer,  and  he  is  equally  hooks    or    spikes    to   hold    it    in    place, 

capable  of  judging  as  to  its  sufficiency,  where    he    is    an    experienced    railroad 

Poznanski    v.    Szczech    (1897)     71    111.  employee,    the    unloading    has    always 

App.  670.  been  done  in  the  same  manner,  and  he 

An  employee  who  has  had  no  special  is  familiar  with  it.     La  Pierre  v.  Chi- 

experience  in  handling  shingles,  but  has  cago  &   G.   T.  R.   Co.    (1894)    99  Mich, 

been  engaged  for  thirty  years   in  saw-  212,  58  N.  W.  60. 

mills,  is  presumed  to  comprehend  that  An   employee   who  has   worked   in   a 

a  plank  16  feet  long,  braced  to  the  roof  lumber   yard   for   ten   years   is   charge- 

of  a  house  with  three  or  four  shingles  able,     although     he     has     never     been 

is   not   sufficiently   strong   to   bear   the  warned,    with    the    knowledge    that,    if 

weight    of    three    men    and    about    200  boards  of  unequal  length  are  piled  with 

shingles.    Daniel  v.  Forsyth  (1898)  106  their  ends  uneven  at  the  front  side  of 

Ga.  568,  32  S.  E.  621.  the  pile,   some  of  the  boards  will  pro- 

The  liability  of  a  mullion  of  a  window  ject  over  the  others  at  the  other  side, 

in  a  flat  roof  to  break  under  the  pres-  and   he   cannot    recover   for   an   injury 

sure  required  to  remove  the  old  putty  caused   by   the   breaking   of   an   unsup- 

is   an  obvious   danger  to   a  glazier   di-  ported   end   of   a   board   while   he   was 

rected  to  go  on  the  roof  and  replace  .a  standing  on  it.     Campiell  v.  Dearborn 

pane  of  glass  in  the  window.    Saunders  (1900)    175  Mass.   183,  55  N.  E.   1042. 

v.  Eastern  Hydraulic  Pressed  Brick  Co.  (h)   Slippery      surfaces. —  (See      also 

(1899)  63  N.  J.  L.  554,  76  Am.  St.  Rep.  subd.    (v),   infra.)      A  verdict  for   the 

222,  44  Atl.  630.  plaintiff  should  be  set  aside  where  the 

A    skilled    workman    cannot    recover  evidence  shows  that  he  was  a  man  of 

for  an  injury  caused  by  the  giving  way  ordinary  intelligence;  that  he  had  been 

of  a  floor,  where  he  has  had  an  oppor-  employed   in   defendant's   tin-plate   fac- 

lunity  of  seeing  how  the  floor  itself  and  tory  for  several  months;   that  he  was 
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the  action  would  in  any  event  have  been  declared  not  to  be  maintain- 
able.    In  others,  while  it  may  be  impossible  to  draw  any  absolutely 


familiar  with  the  premises,  and  knew 
of  the  custom  of  applying  sawdust  to 
the  floor  to  absorb  oil  which  was  fre- 
quently spilled  thereon;  that  in  passing 
over  such  a  spot,  otherwise  perfectly 
safe,  in  search  of  a  hook  which  should 
have  been  supplied  him,  he  slipped,  and 
fell  into  an  open  vat  of  boiling  oil,  and 
that  the  place  where  the  oil  was  spilled 
was  exposed,  and  the  sawdust  and  open 
vat  in  plain  view.  Haitavmy  v.  At- 
lanta Steel  &  Tin-Plate  Co.  (1900)  155 
Ind.  507,  58  N.  E.  718. 

The  danger  that  a  plank  resting  on 
greased  iron  rails  will  slip  under  per- 
sons who  are  engaged  in  moving  heavy 
articles  while  standing  on  it,  and  that 
those  persons  may  consequently  be  pre- 
cipitated to  the  ground,  is  deemed  to  be 
obvious  to  any  of  them  who  are  familiar 
with  the  method  of  work.  State  use 
of  Eamelin  v.  Malster  (1881)  57  Md. 
287. 

A  complaint  is  demurrable  where  it 
shows  that  the  plaintiff  went  between 
piles  of  scantling  so  slippery  with  snow 
that  "a  slight  jar  would  cause  them  to 
fall,"  and  stooped  down  to  count  the 
lower  tiers,  without  taking  the  precau- 
tion of  first  ascertaining  whether  they 
were  likely  to  receive  such  a  jar.  Soth 
V.  Peters  (1882)  55  Wis.  405,  13  N.  W. 
219. 

Where  a  servant  who  had  for  five 
years  been  employed  as  a  mechanic  in 
establishments  similar  to  that  of  the 
defendant's  paper  mills  and  for  some 
three  months  with  defendant,  before  the 
injury,  was  accustomed  to  use  in  his 
work  a  pine  board  pivoted  by  a  bolt  at 
one  end,  and  resting  loosely  at  the 
other  on  a  smooth  iron  plate  covered 
with  grease,  he  is  presumed  to  under- 
stand the  risk  to  which  he  was  exposed 
by  the  continuous  enlargement  of  the 
pivot  hole  resulting  from  the  abrasion 
of  the  wood  when  the  board  was  swung 
round,  and  by  the  probability  that  the 
board  would  slip  on  the  plate,  if  by 
leaning  over  it  he  subjected  it  to  lateral 
pressure.  Relyea  v.  Tomahawk  Pulp 
a  Paper  Co.  (1901)  110  Wis.  307,  85 
N.  W.  9b0. 

An  employee  who  has  worked  three 
years  in  a  sawmill  is  presumed  to  un- 
derstand the  dangers  which  may  arise 
from  the  freezing  of  condensed  steam 


so  as  to  form  a  layer  of  ice  on  the  roll- 
ers. Peterson  v.  Sherry  Lumier  Co. 
(1895)    90  Wis.  83,  62  N.  W.  948. 

A  servant  familiar  with  the  work, 
who  was  injured  by  a  block  of  ice  which 
ran  ofif  a  skidway  in  a  packing  hause, 
cannot  recover.  East  St.  Louis  Pach- 
ing  &  Provision  Co.  v.  MoElroy  (1888) 
29  111.  App.  504. 

(i)  Saws. — Negligence  is  not  imput- 
able to  a  master  failing  to  notify  an 
experienced  employee  that  a  circular 
saw  was  dangerous,  where  the  latter, 
while  supplying  wood  to  the  man  in 
charge  of  the  saw,  was  injured  by  be- 
ing struck  by  a  piece  of  wood  caught 
in  it.  Delaware  River  Iron-Ship  Bldg. 
d  Engine  Works  v.  Nuttall  (1888)  119 
Pa.  149,  13  Atl.  65.  The  court  said: 
"The  negligence  which  the  plaintiff  im- 
putes to  the  defendant,  and  for  which 
a  recovery  was  sought  and  allowed  in 
the  court  below,  is  the  failure  to  inform 
the  plaintiff,  when  he  was  sent  to  carry 
the  lumber,  that  a  circular  saw  was  a 
dangerous  machine,  and  the  failure  to 
provide  the  saw  with  an  attachment 
called  a  spreader.  As  to  the  first  of 
these,  it  must  be  remembered  that  the 
work  Nuttall  was  asked  to  do  was 
simply  that  of  a  bearer  of  burdens; 
work  which  is  done  by  cheap  and  un- 
skilled labor.  He  was  a  mechanic,  and 
had  for  weeks  been  working  in  the  same 
room  in  which  this  saw  was  operated. 
All  that  could  have  been  told  him  by 
way  of  warning  was,  that  there  was  a 
possibility  of  injury  from  a  flying  stick, 
but  that  during  many  years  no  such 
accident  had  happened  in  the  defend- 
ant's works.  That  the  omission  of 
such  a  warning  to  a  mechanic  under 
the  circumstances  of  this  case  was  a 
failure  in  duty  on  the  part  of  the  em- 
ployer is  simply  preposterous." 

There  is  no  obligation  to  instruct  an 
employee  who  has  worked  during  six 
seasons  in  sawmills  and  for  the  defend- 
ant six  months,  that  a  board  lying  on 
the  dead  rollers  may  be  shoved  forward 
and  to  one  side  by  another  board  com- 
ing from  the  live  rollers,  and  that  if 
it  is  thus  brought  in  contact  with  a 
revolving  circular  saw  close  by  it  may 
be  thrown  ofif  the  saw,  and  injure  any- 
one who  may  be  operating  it.  Missis- 
sippi River  Logging  Co.  v.  Schneider 
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certain  inferences  upon  this  point  (see  general  remarks  in  §  1311, 
ante),  a  collation  of  the  authorities  renders  it  either  very  doubtful 

( 1896 )   20  C.  C.  A.  390,  34  U.  S.  App.  edger"  In  a  sawmill,  where  he  had  been 

743,  74  Fed.  195.     The  court  thus  laid  working  in  the  mill   for   more   than  a 

down   the   law:      "If,   however,   it  may  year,   and  upon  this   machine  for  four 

be   assumed  that  there  was   failure   of  months  when  injured,  and  its  dangers 

duty .  here  by  the  master  with  respect  were    apparent    to    a    casual    observer, 

to   the   safeguard,    its   absence  was    an  Hogele  v.  Wilson   (1892)    5  Wash.  160, 

open,  obvious  fact.     That  it  was  want-  31  Pac.  469. 

ing  should  have  been  observed  by  one  A    complaint    is     demurrable    which 

of  even   slight  experience   in   the   busi-  shows  that  tne  employee,  after  working 

ness ;   certainly  by  one  in  the  exercise  for  six  months  in  operating  a  band  saw, 

of  that  ordinary  care  that  the  law  casts  allowed   his   hand   to    come   in    contact 

upon  the   servant.     That   defendant   in  with   it  while   looping  up  a  cord  from 

error  was  a  man  of  mature  years.     He  which   an   electric   drop   light  was   sus- 

had  had  some  six  years'  experience  in  pended.      Everhard   v.   Diamond   Match 

this  business.     He  was  of  ordinary  in-  Co.    (1899)    98  Fed.  555. 

telligenoe  and  was  no  novice.    He  knew  No  action  can  be  maintained  by  an 

the  operation  and  the  use  of  every  piece  experienced  employee  in  a  sawmill,  who, 

of  machinery  employed.     He  knew  that  in    removing    the    sawdust    which    was 

the   service  was   a   dangerous  one,   and  clogging   the   sawdust   carrier   below   a 

that    even    with    the    utmost    care    ac-  saw  running  at  a  high  speed,   and  ex- 

cidents  would  occur.    He  knew  that  ma-  tending  in  an  unguarded  condition  sev- 

terial  striking  the  revolving  saw  would  eral  inches  below  a  table   on   which  it 

be  hurled  with  great  force  towards  the  was  placed,  placed  his  hand  in  contact 

operator.    What  warning  from  the  mas-  with  such  saw.    Anderson  v.  C.  N.  Nel- 

ter  could  have  given  him  better  instruc-  son  Lumher   Go.    (1896)    67   Minn.   79, 

tion  than  he  had, — instruction  acquired  69  N.  W.  630. 

by   the   experience   of   six  years   in  the  A  servant  thirty-flve  years  old,  with 

vicinity  of  dangerous  machinery?"  fourteen  years'  experience  in  machinery. 

An  employee,  after  working  for  three  assumes  the  danger  of  letting  down  a 

years    in    a    sawmill    with    a    machine  saw  4  feet  in  diameter,  cracked  3  inches 

called  an  "edger,"  assumes  the  risk  of  from  the  outside,  on  a  large  iron  plate, 

the  improper  location  of  the  iron  band  for  the  purpose   of   cutting   it  in  two. 

or  guard  placed  above  the  saws  of  an  Erdman  v.  Illinois  Steel  Co.   (1897)   95 

edger   to   prevent  boards   or   fragments  Wis.  6,  60  Am.  St.  Rep.  66,  69  N.  W. 

from  being  thrown  back.     Peterson   v.  993. 

Sherry  Lumher  Co.   (1895)   90  Wis.  83,  An  employee  of  nine  years'  experience 

62  N.  W.  948.  who,  with  full  knowledge  of  the  work- 

An  employee  of  several  years'  experi-  ing  of  a  machine   at  which  he   is  em- 

ence   is    chargeable   with   knowledge   of  ployed,  and  of  the  relative  strength  of 

the  risk  that  a  strip  of  board  left  after  hard  and  soft  wood,  continues  in  such 

sawing   oflf  the  other  strips  may   come  employment  after  a  change  in  the  char- 

into    contact    with    an    unguarded    cir-  aoter  of  the  plates  in  which  a  saw  runs 

cular   saw   used   by   him.      Tenanty   v.  from   hard   to   soft  wood,   assumes   the 

Boston  Mfg.  Go.   (1898)   170  Mass.  323,  risk  incident  to  the  use  of  such  plates. 

49  N.  B.  654.  Freeman  v.  Dennison  Mfg.   Co.    (1899) 

After    three    months'    experience    in  40   App.  Div.   99,   57  N.  Y.  Supp.  478. 

operating    a    saw,    a    servant    will    be  A  man  of  much  experience  with  saws 

deemed  to  understand  the  risk  created  assumes  the  risk  of  the  tendency  of  a, 

by   the   fact  that   there   was   no  guard  saw  to  draw  the  logs  toward  it.     Young 

behind  it  to  keep  blocks  of  wood  away  v.  Randall   (1908)   104  Me.  135,  71  Atl. 

from   it,   and  no  shield   in  front  of   it  647. 

to    prevent    such     blocks     from    being  (j)   Planers    and   similar   machinery. 

thrown    against   the    operator.      United  — The  risk  of  having  the  hand  caught 

States  Rolling   Stock   Co.  v.   Chadtmck  by   revolving   knives   in   a   planing  ma- 

(1889)   35  HI.  App.  474.  chine  while  it  is  being  oiled  is  a  danger 

A  servant  cannot  recover  for  personal  patent  to  a  servant  who  had  been  work- 
injuries  received  in  the  use  of  a  "hand  Jng   for   ten  months    on    other    planing 
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whether  that  fact  is  a  material  one,  or  very  probable  that  it  is  imma- 
terial.    It  is  apparent,  therefore,  that  in  a  large  proportion  of  the 


machines  of  a  different  construction, 
and  for  two  montlis  on  tlie  one  in  ques- 
tion. Arlcadelphia  Lumber  Go.  v.  Be- 
thea   (1892)   57  Ark.  76,  20  S.  W.  808. 

To  an  employee  who  has  had  four 
or  five  years'  general  experience,  and 
has  been  three  months  in  the  employ- 
ment where  he  is  injured,  the  risk  re- 
sulting from  the  absence  of  a  guard  to 
prevent  the  hands  of  the  operator  from 
being  thrown  against  the  knives  of  a 
jointer  by  the  reaction  of  the  pieces  of 
timber  is  deemed  to  be  obvious.  Guedel- 
hofer  V.  Erusting  (1899)  23  Ind.  App. 
188,  55  N.  E.  113. 

An  employee  is  chargeable  with  com- 
prehension of  the  risk  of  having  the 
fingers  cut  by  the  knives  of  an  un- 
guarded "jointer"  working  along  a  slot 
in  a  table,  where  he  had  worked  at 
other  macnines  for  sixteen  years,  and 
at  a  planer  of  the  same  kind  for  a  week 
some  years  before  the  accident.  Rudd 
V.  Bell  (1887)  13  Ont.  Rep.  47. 

(k)  Machinery  with  revolving  rollers. 
— A  woman  who  has  been  employed  for 
three  and  a  half  months  in  a  laundry, 
and  for  one  month  on  an  ironing  ma- 
chine, cannot  recover  for  injuries  caused 
by  her  hands  being  drawn  between  the 
rollers  of  the  machine.  Doolittle  v. 
Pfaff  (1900)  92  111.  App.  301. 

The  failure  to  instruct  cannot  be  re- 
lied on  as  a  ground  of  action,  where  an 
employee,  after  working  about  three 
weeks,  was  injured  while  assisting  to 
put  a  new  covering  cloth  on  the  upper 
roller  of  an  ironing  machine.  Connolly 
V.  Eldredge  (1894)  160  Mass.  566,  36 
N.  E.  469. 

It  is  not  negligent  to  omit  to  warn 
an  adult  female  employee  who  has  been 
working  several  months  in  a  laundry, 
and  has  been  engaged  for  two  months 
in  clearing  a  revolving  cylinder,  that, 
if  a  part  of  the  cloth  which  she  wraps 
around  her  hand  while  she  Is  doing 
this  work  is  allowed  to  hang  down  it 
is  likely  to  be  taken  up  by  the  cylinder 
and  to  draw  her  hand  into  the  ma- 
chine. Eoyle  V.  Excelsior  Steam  Laun- 
dry Co.  (1894)  95  Ga.  34,  21  S.  E. 
1001. 

It  may  reasonably  be  assumed  that 
a  woman  of  full  age,  whose  nand  was 
injured  by  being  caught  in  the  rollers 
of  a  drying  machine  in  a  steam  laundry, 


was  not  in  need  of  any  instructions, 
where  the  machine  was  similar  to  those 
which  she  had  been  handling  for  two 
years.  A  fortiori  is  such  an  assump- 
tion warrantable  where  the  person  in 
charge  of  the  machine  questioned  her 
as  to  her  familiarity  with  it  before 
starting  it,  and  watched  her  operate 
it,  until  satisfied  that  she  was  a  skilled 
operator.  Keenan  v.  Waters  (1897) 
181  Pa.  247,  37  Atl.   342. 

Where  the  space  between  the  rollers 
of  a  drying  machine  is  increased  or  di- 
minished by  raising  or  lowering  a 
weight,  a  servant  who  has  been  operat- 
ing the  machine  for  nineteen  months 
is  presumed  to  be  capable  of  under- 
standing the  effect  of  this  process,  and 
cannot  recover  if,  on  a  certain  occasion 
when  he  returned  after  a  temporary 
absence,  he  was  injured  owing  to  his 
failure  to  notice  that  the  distance  be- 
tween the  rollers  was  greater  than  it 
was  before  he  ceased  work.  Standtke 
V.  Swits  Conde  Go.  (1900)  53  App. 
Div.  500,  65  N.  Y.  Supp.  942. 

Where  a  servant  has  been  working 
for  eighteen  months  in  various  indus- 
trial employments,  some  of  them  re- 
quiring the  operation  of  machinery, 
there  is  no  obligation  to  instruct  him 
as  to  the  danger  of  having  his  fingers 
caught  between  the  rollers  of  a  "jigger" 
and  the  cloth  which  is  being  wound 
about  it.  Richstain  v.  Washington 
Mills  Go.  (1893)  157  Mass.  538,  32  N. 
E.  908. 

An  employee  who  has  had  over  two 
years'  experience  in  working  a  snuff 
mill  is  presumed  to  comprehend  the 
danger  arising  from  the  jumping  move- 
ment of  the  rollers,  which  occurs  when 
the  tobacco  is  wetted.  Johnson  v.  D«- 
voe  Snuff  Co.  (1898)  62  N.  J.  L.  417, 
41  Atl.  936. 

The  risk  of  having  the  arm  caught 
in  a  spindle  used  in  making  steel  cores 
to  be  employed  in  casting  iron  water 
pipes  is  obvious  to  a  man  of  ordinary 
comprehension  who  has  been  engaged 
in  similar  work  for  several  months. 
Dougherty  v.  West  Superior  Iron  & 
Steel  Co.  (1894)  88  Wis.  343,  60  N.  W. 
274.- 

A  skilled  workman,  foreman  of  the 
rollers  in  a  rolling  mill,  who  steps  on 
a   tub    near    the    rollers   and   slips    off 
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cases  cited,  the  precise  evidential  significance  attached  to  the  element 
of  experience  cannot  be  gauged  with  any  precision.     Under  such  cir- 


upon  them,  cannot  recover.  SJmw  v. 
Sheldon  (1886)  103  N.  Y.  667,  9  N. 
E.  183. 

A  woman  twenty-two  years  of  age, 
who  had  previously  operated  a  properly 
guarded  mangle  for  two  years,  assumes 
the  risk  of  injury  from  an  improperly 
guarded  mangle  after  she  has  been  oper- 
ating it  for  two  months.  Butler  v. 
Frazee   (1905)   25  App.  D.  C.  392. 

(1)  Cogwheels  anil  gearmgs. — To  an 
adult  who  has  worked  many  years 
around  machinery,  the  risk  created  by 
uncovered  gears  in  a  sawing  machine  is 
presumed  to  be  obvious.  Williams  v.  J. 
G.  Wagner  Co.  (1901)  110  Wis.  456,  86 
N.  W.  157. 

After  working  one  year  on  a  machine 
with  an  unboxed  gearing,  a,  servant  is 
chargeable  with  a  comprehension  of  the 
risk  of  being  injured  by  that  gearing. 
Collins  V.  Laconia  Car  Co.  (1895)  68 
N.  H.  196,  38  Atl.  1047. 

A  machinist  who  had  had  five  years 
general  experience,  and  had  operated  for 
two  weeks  the  particular  machine 
which  injured  him,  was  held  unable  to 
recover  where,  without  looking,  he  put 
out  his  hand  to  take  hold  of  the  lever 
hy  which  the  machine  was  stopped,  and 
it  was  caught  in  a  gearing  a  few  inches 
away  from  the  lever.  Foley  v.  Pettee 
Mach.  Works  (1889)  149  Mass.  294,  4 
L.E.A.  51,  21  N.  E.  304. 

In  a  case  where  the  injury  was  re- 
ceived on  the  day  that  the  servant  be- 
gan to  operate  the  machine  in  question, 
but  it  appeared  from  the  evidence  that 
he  had  been  doing  various  jobs  in  con- 
nection with  the  machinery  in  the  same 
establishment  for  several  years,  it  was 
held  that  negligence  was  not  predicable 
of  the  omission  to  instruct  him  that 
cogwheels  in  plain  sight  were  uncovered, 
or  that  if  he  got  his  hands  in  the  cogs 
he  would  be  hurt,  or  that  if  he  at- 
tempted to  grasp  a  lever  near  the  cogs 
without  looking  he  was  liable  to  be  in- 
jured. Wilson  V.  Massachusetts  Cotton 
Mills  (1897)  169  Mass.  67,  47  N.  E. 
506. 

An  experienced  employee  who  has 
worked  for  four  months  in  a  room  in 
which  a  loom  having  unprotected  gear- 
ing is  situated  assumes  the  risk  of  in- 
jury from  being  pushed  against  such 
gearing  by  a  person  passing  him  in  the 


aisle.  Goodridge  v.  Washington  Mills 
Co.  (1893)  160  Mass.  234,  35  N.  E.  484. 
(m)  Shafts,  set  screws,  etc. — An  ex- 
perienced workman  not  shown  to  have 
been  under  full  age  or  of  less  than  aver- 
age understanding  assumes  the  risk  of 
his  glove  catching  on  the  set  screw  of  a 
machine  used  for  reeling  wire,  while 
reaching  in  his  hand  to  get  the  wire  for 
the  purpose  of  taking  the  reel  from  the 
block.  Donahue  v.  Washburn  &  M. 
Mfg.  Co.  (1897)  169  Mass.  574,  48  N. 
E.  842.  See  also  Larsen  v.  Lacka- 
wanna Steel  Co.  (1910)  138  App.  Div. 
375,  122  N.  Y.  Supp.  1077. 

A  machinist  will  be  presumed  to 
know  that  the  collar  of  any  shaft  used 
on  his  master's  premises  may  be  kept 
in  place  by  such  a  common  device  as  a 
protecting  set  screw,  and  cannot  recover 
on  the  theory  that  he  should  have  been 
warned  as  to  the  danger  to  which  he 
was  exposed  by  being  put  to  work  near 
a  shaft  on  which  there  was  such  a 
screw.  Goodnow  v.  Walpole  Emery 
Mills  (1888)  146  Mass.  261,  15  N.  E. 
576;  Keats  v.  National  Heeling  Mach. 
Co.  (1895)  13  C.  C.  A.  221,  21  U.  S. 
App.  656,  65  Fed.  940. 

The  danger  of  being  caught  by  a  set 
screw  in  a  shaft  visible  when  the  shaft 
is  at  rest,  but  not  when  it  is  in  motion, 
is  not  one  of  those  with  regard  to  which 
there  is  a  duty  to  instruct  a  servant 
who  has  been  a  sailor  for  many  years, 
and  has  never  handled  or  had  charge 
of  machinery,  but  has  worked  near  a 
shaft  in  a  factory.  Rooney  v.  Sewall  & 
D.  Cordage  Co.  (1894)  16i  Mass.  153, 
36  N.  E.  789. 

A  servant  who  had  worked  for  a  long 
time  in  mills  cannot  recover  for  an  in- 
jury caused  by  his  apron  and  jacket 
catching  on  a  revolving  shaft  while  he 
was  standing  on  a  ladder  beside  it  to 
replace  a  board  on  the  belt  box  into 
which  it  ran.  Russell  v.  Tillotson 
(1885)  140  Mass.  201,  4  N.  E.  231. 
Holmes,  J.,  said:  "The  plaintiff  does 
not  pretend  that  he  was  ignorant  of 
the  danger  of  a  revolving  shaft,  nor 
that  the  order  to  him  carried  any  pro- 
hibition to  put  the  ladder  in  such  posi- 
tion as  he  might  deem  best,  nor  that 
there  was  anything  in  the  form  of  it  to 
hurry  him  or  disturb  his  judgment; 
but   simply  that  he   had   not   sufBcient 
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cumstances  it  seems  scarcely  worth  while  to  subject  these  decisions  to 
an  analysis  of  the  same  kind  as  that  attempted  in  the  two  preceding 


intelligence — for  that  is  what  it  cornea 
to — ^to  see  that  he  was  less  likely  to 
come  in  contact  with  the  shaft  if  he  had 
the  barrier  of  the  belt  box  between  him 
and  the  shaft;  or,  if  he  took  a  worse 
place,  to  keep  away  from  the  danger 
which  he  knew.  As  it  is  not  suggested 
that  he  was  a  man  of  manifest  im- 
becility, we  think  that  the  foreman  was 
•entitled  to  assume  that  the  plaintiff 
would  protect  himself  by  whatever  pre- 
cautions were  necessary." 

In  a  case  where  a  rope  which  a  serv- 
ant was  carrying  was  caught  in  a  shaft, 
and  it  appeared  that  he  had  previously 
worked  in  other  establishments  of  the 
same  kind  as  the  defendant's,  and  that 
for  two  days  before  the  accident  he  had 
been  engaged  in  work  which  gave  him 
an  opportunity  of  ascertaining  the  con- 
ditions, and  that  a  coservant  had 
warned  him  of  the  danger,  it  was  held 
that  the  defendant  was  entitled  to  an 
instruction  that,  if  the  risk  was  a  per- 
manent, visible  one,  the  servant  could 
not  recover.  Stone  v.  Oregon  City  Mfg. 
Co.   (1870)   4  Or.  52. 

The  danger  of  being  caught  by  a 
friction  clutch  pulley  on  a  rapidly  re- 
volving shaft,  while  a  belt  is  being  ad- 
justed, is  presumed  to  be  understood  by 
a  servant  whose  duties  are  to  look  after 
the  machinery  and  make  the  necessary 
repairs,  and  who  has  been  working 
about  a  year  in  mills  of  the  same  kind 
as  the  defendant's.  Illinois  River  Paper 
Co.  V.  Albert    (1893)    49  111.  App.  363. 

(n)  Spinning  mules. — An  experienced 
spinner  cannot  recover  for  injuries  to 
his  hand,  received  while  he  was  reach- 
ing out  to  stop  his  spinning  mule  when 
the  electric  lights  had  gone  out,  where 
he  had  worked  for  defendant  for  four 
months,  during  which  time  the  electric 
lights  had  gone  out  several  times.  Kel- 
ley  V.  Calumet  Woolen  Co.  (1900)  177 
Mass.  128,  58  N.  E.  182. 

(o)  Machinery  operating  vertically. 
— ^A  servant  who  has  been  operating  a 
stamping  machine  for  three  years  is 
presumed  to  understand  any  obvious 
risks  which  result  from  the  manner  in 
which  it  is  constructed.  Toomey  v. 
Donovan  (1893)  158  Mass.  232,  33  N. 
E.  396  (servant  had  worked  for  three 
years  on  a  machine  with  no  guard  to 
prevent  the  descent  of  a  headblock). 


An  employee  nearly  twenty-one,  who 
has  worked  several  months  on  a  die 
machine,  assumes  the  risk  of  having  her 
finger  crushed  between  a  "shoe"  and  the 
descending  plate.  Willson  v.  Logan 
(1908)   139  111.  App.  204. 

(p)  Grinding  machines. — Where  a 
servant  was  "truing"  a  grindstone  by 
holding  a  piece  of  gas  pipe  against  it, 
and  the  gas  pipe  and  his  hand  were 
drawn  between  the  stone  and  a  "rest" 
extending  across  and  in  front  of  the 
stone  and  on  which  the  gas  pipe  rested, 
he  cannot  recover  if  the  evidence  shows 
that  he  had  long  been  familiar  with  the 
work.  Smith  v.  Beaudry  (1900)  175 
Mass.  286,  56  N.  E.  596. 

An  employee  who  has  worked  in  a 
shop  for  four  years  as  a  machinist  as- 
sumes the  risks  of  using  an  emery 
wheel,  arising  from  such  obvious  de- 
fects as  that  it  is  not  properly  encased, 
that  it  is  made  of  an  inferior  kind  of 
stone,  that  it  has  no  rest,  and  that  it  is 
run  at  an  excessive  speed.  Breig  v.  Chi- 
cago &  W.  M.  R.  Go.  (1893)  98  Mich. 
222,  57  N.  W.  118. 

(q)  Windlasses. — A  seaman  cannot 
recover  for  an  injury  sustained  through 
a  defective  windlass,  where  he  was  of 
full  age,  had  been  to  sea  on  vessels  of 
the  same  kind  for  many  years,  and  was 
familiar  with  that  kind  of  a  windlass, 
and  observed  it  and  its  condition  before 
entering  upon  the  voyage.  A.nderson  v. 
Clark  (1892)  155  Mass.  368,  29  N.  B. 
589. 

An  employee  in  a  car  repair  shop, 
who  was  mortally  injured  by  a  blow  re- 
ceived from  the  revolving  handle  of  a 
windlass,  defective  because  it  has  no 
ratchet,  but  which  he  endeavored  to  stop, 
was  guilty  of  such  negligence  and 
voluntary  assumption  of  an  obvious 
risk  as  will  bar  a  recovery  by  his  per- 
sonal representative  for  his  death, 
where  he  was  a  man  of  mature  years 
and  experience,  and  had  worked  in  the 
shop  some  time,  although  the  precise 
work  in  which  he  was  engaged  was  not 
familiar  to  him.  Cunningham  v.  Lynn 
&  B.  Street  R.  Co.  (1898)  170  Mass. 
298,  49  N.  E.  440. 

(r)  Ventilating  fans. — ^No  action  can 
be  maintained  by  a  female  employee 
who,  after  six  months  of  service,  had 
her  hand  caught  by  a  fan  inserted  in 
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sections.     It  cannot  be  said  that  they  have  established  any  definite 
doctrines,  except,  perhaps,  in  respect  to  a  few  of  the  more  frequently 


the  frame  of  a  window,  while  she  was 
attempting  to  lower  the  sash.  Dillen- 
herger  v.  Weitiffartner  (1900)  64  N.  J. 
L.  292,  45  Atl.  638. 

(s)  Automatic  starting  of  machinery. 
— An  experienced  employee  who  knows 
that  a  lever  on  the  machine  at  which 
he  is  working  is  liable  to  slip  when 
there  is  a  jar,  and  to  throw  the  machine 
into  gear  and  set  it  in  motion,  cannot 
recover  for  an  injury  resulting  from 
such  an  occurrence  while  he  is  loosen- 
ing a  screw  on  the  machine  with  a 
wrench.  Hartley  v.  Howell  (1901)  82 
Minn.  382,  85  N.  W.  167. 

(t)  Steam  pressure. — ^An  employee 
of  a  railroad  company,  who  had  been  a 
locomotive  fireman  for  six  months,  and 
had  run  a  stationary  engine  before  that 
time,  must  be  taken  to  be  familiar  with 
the  action  of  steam,  and  the  liability  of 
the  glass  tube  of  the  oiler  to  burst  from 
the  pressure  upon  it  from  within,  and 
all  the  danger  resulting  therefrom. 
Fuller  V.  New  York,  N.  H.  &  H.  R.  Co. 
(1900)   175  Mass.  424,  56  N.  E.  574. 

As  the  effect  of  steam  pressure  is  a 
matter  of  common  knowledge,  an  em- 
ployee in  charge  of  a  boiler,  one  of 
whose  duties  was  to  keep  the  blow  pipe 
in  order,  is  presumed  to  have  under- 
stood the  risk  of  the  parting  of  the  blow 
pipe  as  the  steam  was  turned  into  it,  at 
the  point  where  the  vertical  section  en- 
tered the  elbow  connecting  it  with  the 
horizontal  section,  the  result  being  that 
the  horizontal  section  flew  up  and 
struck  him,  where  a  common  laborer 
who,  shortly  before  the  accident,  had 
disconnected  the  pipe  at  the  elbow  in 
order  to  clean  it,  informed  him  that 
there  was  only  one  thread  on  the  pipe, 
and  that  it  was  barely  caught  in  the 
elbow,  and  was  instructed  by  him  to  re- 
place it  in  the  same  condition.  Mackey 
V.  Newberry  Furnace  Co.  (1899)  119 
Mich.  552,  78  N.  W.  783. 

An  experienced  engineer  who,  without 
ascertaining  the  condition  of  the  stop- 
cock between  the  boiler  and  a  supply 
pipe,  proceeds  to  remove  tfle  pipe  while 
steam  is  up,  is  negligent  Bischoff  v. 
St.  Paul  Bethel  Asso.  (1901)  82  Minn. 
105,  84  N.  W.  731. 

A  servant  who  has  been  at  work  for 
a  year  cleaning  barrels  by  introducing 
steam  in  them  assumes  the  risks  of  one 


of  them  exploding  under  too  heavy  a 
pressure.  Stitzel  v.  A.  Wilhelm  Co, 
(1908)  220  Pa.  564,  69  Atl.  996. 

(u)  Furnaces. — ^A  boiler  inspector 
who  represented  that  he  possessed  the 
requisite  experience  to  perform  such 
work,  and  saw  and  knew  tne  conditions 
surrounding  him,  cannot  recover  for  an 
injury  sustained  by  falling  into  the 
combustion  chamber,  in  which  were  hot 
ashes  and  burning  soot.  Westville  Coal 
Co.  V.  Milka  (1897)   75  111.  App.  638. 

(v)  Ladders. — An  experienced  me- 
chanic who  mounted  a  ladder  standing 
upon  the  floor  of  a  factory,  and  was 
thrown  from  it  to  his  injury,  by  reason 
of  its  slipping  from  beneath  him,  is 
guilty  of  contributory  fault  in  failing  to 
observe  the  absence  of  spikes  to  hold  it 
in  place,  since  the  defect  was  open  and 
obvious.  Borden  v.  Daisy  Holler  Mill 
Co.  (1898)  98  Wis.  407,  67  Am.  St. 
Rep.  816,  74  N.  W.  91. 

(w)  Bars  for  lifting,  etc. — A  machin- 
ist of  twenty  years'  experience  is  pre- 
sumed to  be  aware  that  a  pinch  bar 
may  slip  upon  a  rail,  if  its  heel  becomes 
dull.  Holt  V.  Chicago,  M.  &  St.  P.  R. 
Co.    (1896)   94  Wis.  596,  69  N.  W.  352. 

Where  a  claw-bar  slips  while  a  sec- 
tion hand  is  pulling  a  spike,  and  strikes 
him  in  the  head,  he  cannot  recover. 
Louisville,  E.  &  St.  L.  Consol.  B.  Co.  v. 
Allen  (1893)  47  111.  App  465  (servant 
here  presumably  had  some  experience  at 
all  events,  but  no  specific  reference  is 
made  to  this  element). 

(x)  Push  poles. — A  brakeman  entire- 
ly familiar  with  switching  cars,  and 
with  push  poles  used  in  tha-t  busi- 
ness cannot  recover  from  his  employer 
for  personal  injuries  received  in  the  use 
of  a  push  pole  of  green  wood,  8  feet  in 
length,  only  5  inches  thick  at  the  larger 
end  and  3  inches  thick  at  the  smaller 
end,  and  not  iron  bound  in  any  way, 
which  he  picked  up  and  placed  on  the 
engine,  and  at  the  place  of  the  accident 
threw  from  the  engine  and  picked  up 
and  used  in  the  work  in  which  he  was 
injured.  Maul  v.  Queen  Anne's  R.  Co. 
(1899)  1  Penn.   (Del.)   561,  42  Atl.  990. 

(y)  Kettles. — An  experienced  em- 
ployee in  a  candy  factory,  well  ac- 
quainted with  a  furnace  used  therein, 
which  has  no  rings  belonging  to  it  and 
is  not  adapted  for  the  use  of  kettles  of 
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recurring  situations  and  conditions.     In  much  the  larger  number  of 
instances  they  are,  as  precedents,  valuable  merely  by  way  of  analogy. 


different  sizes,  is  guilty  of  contributory 
negligence  in  not  observing  the  obvious 
risk  that  a  ring  belonging  to  another 
furnace,  selected  by  him  and  laid  on  the 
furnace  in  use,  may  cling  to  the  kettle 
full  of  melted  sugar,  and  fall  to  the 
floor  while  he  is  removing  the  kettle,  or 
the  equally  obvious  fact  that  this  had 
happened  in  this  particular  instance. 
Barnard  v.  Sohrafft  (1897)  168  Mass. 
211,  46  N.  E.  621. 

(z)  Action  of  electricity.' — -An  em- 
ployer is  not  bound  to  instruct  an  ex- 
perienced lineman  as  to  the  danger  of 
handling  live  electric  wires.  Junior  v. 
Missouri  Electric  Light  &  P.  Co.  ( 1895 ) 
127  Mo.  79,  29  S.  W.  988. 

The  fact  that  the  upper  switch  of  an 
electric  lamp  is  wanting  is  obvious  to 
an  experienced  lineman.  Wray  v. 
Southwestern  Electric  Light  &  Water 
Power  Go.    (1897)    68  Mo.  App.  380. 

A  man  of  mature  years  and  judg- 
ment who  was  told  by  a  fellow  servant 
of  the  danger  of  being  killed  while 
working  near  electric  light  wires,  and 
had  heard  other  servants  say  that  they 
had  received  shocks,  and  had  seen  the 
effects  of  electricity  on  a  horse  touched 
by  a  sagging  wire,  must  be  held  to 
know  the  dangerous  character  of  elec- 
tricity. Wagner  v.  Portland  ( 1902 )  40 
Or.  389,  60  Pac.  985,  67  Pao.  300. 

(aa)  Condensation  of  steam. — The 
danger  of  working  in  a  mill  where 
steam  from  a  leak  is  so  abundant  as  to 
make  it  difficult  to  see  is  presumed  to 
be  understood  by  a  skilled  employee. 
Peterson  v.  Sherry  Lurriber  Co.  (1895) 
90  Wis.  83,  62  N.  W.  948. 

(bb)  Action  of  gravitation  upon  va- 
rious substances. — An  employee  of  three 
years'  experience,  excavating  at  bottom 
of  a  frozen  sand  bank,  assumes  the  risk 
of  injury  by  its  falling  down  upon  him, 
where  he  knows  that  blasting  has  been 
resorted  to,  to  break  down  the  bank, 
and  the  danger  of  its  falling  is  open 
and  obvious.  Larsson  v.  McClure 
(1897)  95  Wis.  533,  70  N.  W.  662 
(plaintiff  admitted  that  "he  did  not 
look  to  see" ) . 

A  bricklayer  engaged  in  building  a 
sewer  in  a  trench  in  which  the  bracing 
was  done  after  consultation  with  him, 
must  be  held  to  have  assumed  the  risk 
of  the  caving  in  of  the  bank  at  a  point 


where  the  sheathing  was  not  driven  down 
to  within  2  or  3  feet  of  the  bottom  of 
the  trench,  caused  by  the  percolation 
of  water,  aided  by  the  jar  of  a  blast, 
where  he  had  had  experience  in  such 
work,  and  where  he  returned  after  the 
explosion,  looked  at  the  bank  as  he 
passed  down  into  the  trench,  and  was 
jiist  resuming  work  when  it  fell  upon 
him.  Curley  v.  Hoff  (1899)  62  N.  J.  L. 
758,  42  Atl.  731. 

A  servant  experienced  in  excavating 
work  was  held  to  understand  as  well  as 
his  employer  the  danger  incident  to 
being  in  an  unshored  trench  dug  where 
there  was  a  layer  of  quicksand  under- 
neath layers  of  hard  earth  and  gravel. 
Regan  v.  Palo  (1898)  62  I^.  J.  L.  30, 
41  Atl.  364  (court  expressly  referred  to 
the  fact  that  the  inexperience  of  the 
servant  was  not  relied  on  by  his 
counsel ) . 

A  laborer  who  has  previously  worked 
at  quarrying  stone,  mining,  and  digging 
wells  cannot  recover  for  an  injury 
caused  by  the  collapse  of  an  unshored 
trench  13  feet  deep.  Walker  v.  Scott 
(1901)  67  Kan.  814,  64  Pac.  615,  re- 
versing (1900)  10  Kan.  App.  413,  61 
Pac.   1091. 

The  danger  that  an  unshored  trench 
4  feet  deep  may  cave  in  is  presumed 
to  be  appreciated  by  an  employee  who 
has  been  engaged  for  three  years  in  lay- 
ing service  pipes  and  taking  up  street 
mains.  Foley  v.  Grand  Rapids  Gaslight 
Go.  (1901)   127  Mich.  671,  87  N.  W.  53. 

A  railway  company  is  not  liable  for 
the  death  of  a  shoveler  caused  by  the 
falling  of  a  bank  of  earth  upon  him, 
where  he  has  been  for  a  year  engaged 
in  the  same  duties,  and  the  ordinary 
method  of  work  has  been  to  undermine 
the  bank  and  allow  it  to  fall  to  the  bot- 
tom of  the  excavation.  Rasmussen  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1884)  65 
Iowa,  236,  21  N.  W.  583. 

The  risk  of  injury  to  a  person  shovel- 
ing coal  at  night  in  an  uncovered  coal 
yard,  from  the  falling  away  of  a  frozen 
crust  of  soft  coal  overhanging  the  coal 
bank,  is  assumed  by  the  employee  who 
has  worked  four  years  in  the  day  gang, 
and  four  years  in  the  night  gang,  and  ia 
thoroughly  familiar  with  all  the  sur- 
roundings. Casey  v.  Grand  Trunk  R 
Co.  (1894)  68  N.  H.  162,  44  Atl.  92. 
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An  experienced  miner  wlio  volunta-  cannot  recover  for  an  injury  due  to  the 
rily  prosecutes  the  work  of  sinking  a  fact  that  one  end  of  a  beam  slipped  into 
shaft  in  a  mine  assumes  the  risk  of  a  the  mortise  prepared  for  it  so  far  that 
cave-in  while  timbering  the  shaft,  where  the  other  end  slipped  off  of  its  sup- 
he  knows  more  of  the  shaft  and  the  port,  and,  falling  upon  a  scaffold,  broke 
character  of  the  ground  than  his  em-  it  down.  Smith  v.  Tromanhauser 
ployer,  and  believes  that  it  can  be  tim-  (1895)  63  Minn.  98,  65  N.  W.  144. 
bered  before  it  will  cave  in.  Stiles  v.  It  has  been  held  that  an  employee 
Richie  (1896)  8  Colo.  App.  393,  46  Pac.  of  a  lumber  company,  who  had  been  at 
694.  work  for  three  weeks,  could  not  recover 

And  see  Westlalce  v.  Murphy   (1909)  for   injuries   caused  by  the   fall   of  an 

■85  Neb.  45,  122  N.  W.  684,  holding  that  unusually   long   piece    of    lumber   from 

a   mature   man    servant    must   be   pre-  a  truck  to  which  it  had  not  been  bound 

sumed  to  know  that  a  top-heavy  appli-  as  it  should  have  been.     Hazlehurst  v. 

ance  was  likely  to  tip  over.  Brunsmick  Lumber   Co.    (1894)    94  Ga. 

(cc)  Handling  of  heathy  objects. —  535,  19  S.  E.  756. 
(See  also  subd.  (gg),  infra.)  Where  a  That  the  moving  by  hand  of  heavy 
workman  who  has  been  engaged  for  a  and  unwieldy  pieces  of  iron,  on  their 
considerable  time  in  unloading  logs  edges,  requires  care  to  prevent  their 
from  cars  onto  a  skidway  removes  the  falling  on  the  workmen,  is  deemed  to 
obstacle  which  holds  a  log  in  its  place  be  manifest  to  an  employee  who  has 
■on  a  car,  and  thus  sets  it  rolling  to-  been  engaged  in  work  of  the  same  gen- 
wards  him  while  he  is  in  such  a  posi-  eral  character,  though  the  pieces  of 
tion  that  he  cannot  escape  from  it  into  iron  are  larger  and  heavier  than  usual, 
the  "dodge-hole"  provided  as  a  refuge,  Cunningham  v.  Ft.  Pitt  Bridge  Works 
no  recovery  can  be  had  for  his  death  (1901)  197  Pa.  625,  47  Atl.  846. 
consequent  upon  such  action.  Gulf,  B.  A  servant  who  has  had  experience  in 
<&  E.  C.  R.  Co.  V.  Hernandez  (1898)  —  handling  heavy  objects,  and,  while  en- 
Tex.  Civ.  App.  — ,  45  S.  W.  197.  gaged    with    others    in    unloading    by 

The  risk  of  being  struck    by    a    log  hand  heavy  iron  beams  from  a  wagon 

which  slipped  on  a  log  deck,  the  skids  on  which  he  has  helped  to  load  them,  is 

of    which    were    unprovided    with    any  injured  by  one  of  them  in  a  manner  not 

stops  or  barriers  to  prevent  such  acci-  explained  by  the  evidence,  is  presumed 

dents  when  the    saw    carriage    was    in  to  know  as  much  about  the  danger  as 

motion,  was  held  to  have  been  assumed  anyone.     Nephew  v.  Whitehead   (1900) 

by  a  servant  who  had  worked  about  saw-  123  Mich.  255,   81  N.  W.   1083. 

mills,  a  portion  of  the  time  inside,  and  It  is  not  negligence  for  one  superin- 

who  had  rolled  logs  with  a  cant  hook,  tending  the  handling  of  a  heavy  stone, 

though     not     onto     a     saw     carriage,  to  fail  to  give  specific  instructions  to 

Sladky  v.  Marinette  Lumber  Co.  (1900)  experienced  workmen  to  be  careful  not 

107  Wis.  250,  83  N.  W.  514.  to  get   their   hands   or   feet   under   the 

From  the  nature  of  his  employment  stone  as  they  are  letting  it  down.     La 

a  section  foreman  is  presumed  to  have  Belle   v.    Montague    (1899)     174   Mass. 

a   full  appreciation   of  the    danger    of  453,  54  N.  E.  859. 

handling  a  heavy  body  like  a  rail  with  The     insecure     position     of    a    large 

insufficient    appliances,    and  he  cannot  stone   left   standing   on   its  edge   with- 

recover  if,  in  trying  to  straighten  the  out  props  is  presumed  to  be  known  to 

rail  without  the  proper   implement,   it  a  servant  engaged  in  the  specific  work 

strikes  and  injures  him.     Texas  &  P.  R.  of    loading    and   unloading   stones   and 

€o.  V.  Bradford  (1886)   66  Tex.  732,  59  placing  them   in  hi?  employer's  yard; 

Am.  Rep.  739,  2  S.  W.  595.  and    he     cannot    recover    for    injuries 

An  employee  twenty-five  years  of  age,  caused  by   its  falling  on  him  when  he 

experienced    in    handling    freight    in    a  was  about  to  attach  the  "dogs"  to  it. 

warehouse,    is    chargeable   with   knowl-  Salem    Bedford    Stone    Co.    v.     Hobbs 

edge  of  the  dangers  involved  in  moving  (1894)    11  Ind.  App.  27,  38  N.  E.  538. 

across     an    uneven    floor    a    millstone  An     experienced     longshoreman    who 

which,  on  account  of  the  bulge  on  one  obeys  an   order  to  get  into  a  position 

of  its  surfaces,  is  heavier  on  that  side,  where  he  can  push  a  draft  of  goods  to- 

WaUh  V.  St.  Paul  &  D.  R.  Co.   (1880)  wards  the  middle  of  the  hatchway,  in- 

27  Minn.  367,  8  N.  W.  145.  stead  of  pulling  it,  as  he  would  prefer 

A  carpenter  of  ten  years'  experience  to    do,    cannot   recover    for    an    injury 
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caused  by  the  bale  of  goods,  which 
falls  from  the  cargo  piled  behind  him, 
this  being  a  risk  which  he  is  presumed 
to  comprehend.  O'Connell  v.  Clark 
(1897)  22  App.  Div.  466,  48  N.  Y. 
Supp.  74. 

A  longshoreman  of  several  years'  ex- 
perience assumes  the  risk  that  a  chock 
on  a  truck  which  he  is  taking  down  an 
inclined  gangway  may  give  way  and 
allow  a  barrel  loaded  thereon  to  fall. 
McCamphell  v.  Cunard  8.  8.  Go.  (1891) 
56  N.  Y.  S.  E.  852,  13  N.  Y.  Supp.  288. 

An  able-bodied  young  man,  nearly 
twenty  years  of  age,  having  more  than 
three  years'  experience  in  the  logging 
business,  and  having  been  set  to  work 
as  switchman  in  a  loading  crew,  must 
be  considered  to  have  assumed  the  risk 
of  the  accidental  rolling  oflf  of  the  logs, 
which  danger  was  as  apparent  to  him 
as  to  anyone  else.  Price  v.  Lee  Lum- 
ber Co.  (1910)  125  La.  888,  51  So. 
1025. 

(dd)  Inflammable  and  explosive 
gases. — The  danger  that  naphtha  used 
in  making  a  varnish  may  be  exploded 
by  the  heat  of  a  furnace  in  an  adjoin- 
ing room  is  presumed  to  be  understood 
by  a  skilled  workman  fully  acquainted 
with  the  process  of  manufacture.  Hauk 
■V.  8tandard  Oil  Co.  (1899)  38  App. 
Div.  621,  56  N.  Y.  Supp.  273. 

A  servant  who  has  worked  for  a  year 
and  a  half  in  a  petroleum  refinery  is 
presumed  to  have  acquired  sufficient 
Icnowledge  of  the  nature  and  proper- 
ties of  the  oil  to  understand  that  its 
products  are  capable — especially  under 
a  condition  of  great  heat — of  generat- 
ing explosive  gases,  and  that  it  is  un- 
safe to  bring  fire  into  contact  with 
those  gases  when  they  are  being 
•evolved.  Benfleld  v.  Vacutum  Oil  Co. 
(1894)  75  Hun,  209,  27  N.  Y.  Supp. 
16  (no  duty  to  instruct) . 

No  action  can  be  maintained  for  the 
■death  of  an  experienced  miner  killed 
T)y  an  explosion  due  to  his  carrying  a 
lighted  lantern  past  an  oil  well  from 
which  he  could  smell  and  hear  gas  es- 
■caping.  McClafferty  v.  Fisher  (1885) 
1  Sadler  (Pa.)  286,  2  Atl.  60. 

An  employer  is  not  liable  for  injuries 
to  an  employee,  sustained  while  paint- 
ing the  inside  of  a,  tank  with  black  var- 
nish, through  the  ignition  of  the  fumes 
of  the  varnish  from  a  torch  held  by  a 
fellow  workman,  where  the  employment 
had  continued  for  twelve  years,  and  it 
■was   a  part  of  the  employee's   regular 


duty  to  paint  the  tanks.  Lyons  v.  Boa- 
ton  Towage  &  Lighterage  Co.  (1895) 
163  Mass.  158,  39  N.  E.  800. 

(ee)  Inflammable  dust. — A  servant 
who  has  been  engaged  for  three  years 
in  certain  work  is  chargeable  with 
knowledge  of  the  inflammability  of  the 
dust  incident  to  such  work,  if  it  is  a 
matter  of  common  knowledge.  O'Reilly 
v.  Bowker  Fertilizer  Co.  (1899)  174 
Mass.  202,  54  N.  E.  534. 

(ff)  Explosives;  use  of. — A  servant 
familiar  with  the  incidents  of  blasting 
rock  with  dynamite  is  presumed  to  un- 
derstand that  occasionally  some  of  the 
charges  remain  unexploded  in  the  brok- 
en pieces  of  rock.  Staldter  v.  Hunting- 
ton   (1899)    153  Ind.  354,  55  N.  E.  88. 

A  servant  who  has  been  employed  in 
various  mines  for  two  years,  and  in  de- 
fendant's mine  for  three  months,  is 
presumed  to  understand  the  extent  of 
the  danger  incident  to  using  as  a  tamp- 
ing bar  a  piece  of  gas  pipe  plugged 
with  wood.  King  v.  Morgan  (1901) 
48  C.  C.  A.  507,  109  Fed.  446. 

Since  an  experienced  miner  who  for 
extra  compensation  undertakes  to  draw 
the  pillars  and  stubbs  at  a  cross-entry 
in  a  mine  has  at  least  as  much  knowl- 
edge as  his  employer  as  to  the  danger 
of  the  fall  of  rocks  from  the  roof  when 
blasting,  he  assumes  the  risk  thereof. 
Watson  V.  Kansas  &  T.  Coal  Co.  (1893) 
52  Mo.  App.  366. 

A  servant  who,  after  having  been  en- 
gaged for  a  considerable  time  in  a 
mine,  goes  to  work  upon  a  narrow 
roadway  in  a  mine  above  a  precipice 
about  75  feet  high,  in  the  business  of 
blasting  down  and  carting  away  under 
a  precipice  immediately  above  him,  as- 
sumes the  risk  that  the  fall  of  rooks 
shaken  loose  by  the  blasting  may  knock 
him  off  from  such  roadway.  Bennett 
V.  Tintio  Iron  Co.  (1893)  9  Utah,  291, 
34   Pac.   61. 

An  employee  who  for  several  months 
has  been  engaged  in  tramming  or  filling 
cars  with  ore  in  a  cut  or  stope  of  a 
mine,  and  who  knows  of  frequent  blast- 
ings and  that  loose  rock  and  ore  often 
fall  from  the  roofs  and  sides,  assumes 
the  risk  of  such  an  occurrence  while  he 
is  engaged  in  erecting  a  scaffold.  Paule 
v.  Florence  Min.  Co.  (1891)  80  Wis. 
350,  50  N.  W.  189. 

(gg)  Insufficiency  of  the  number  of 
servants  in  a  given  instance. — As  a  car- 
penter is  presumed  to  know  something 
by  experience  about  the  weight  of  tim- 
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ber  and  the  capacity  of  a  certain  num- 
ber of  men  to  handle  it,  he  cannot  re- 
cover for  injuries  received  while  he  was 
helping  to  load  a  heavy  piece  on  a  car 
with  a  gang  of  four  men,  his  own  testi- 
mony being  that  he  thought  this  num- 
ber sufficient.  Bryan  v.  Southern  R. 
Co.  (1901)  128  N.  C.  387,  38  S.  E. 
914. 

A  servant  who  had  been  engaged  for 
a  long  time  in  such  work  was  held 
capable  of  judging  the  number  of  em- 
ployees necessary  to  perform  safely  the 
work  of  unloading  rails  from  a  push 
car.  Southern  Kansas  R.  Co.  v.  Drake 
(1894)   53  Kan.  1,  35  Pac.  825. 

In  a  case  where  a  section  man  was 
injured  while  assisting  the  other  la- 
borers to  lift  a  hand  car  off  the  track 
when  a  train  was  approaching,  the  de- 
fendant is  entitled  to  an  instruction 
that  the  plaintiflf  cannot  recover  if  the 
weight  of  the  car  and  the  number  of 
men  necessary  to  handle  it  were  open 
and  patent  to  common  observation. 
St.  Louis,  A.  &  T.  R.  Co.  v.  Lemon 
(1892)  83  Tex.  143,  18  S.  W.  331  (ex- 
perience not  speeiiically  mentioned  here, 
nor,  so  far  as  appears,  relied  upon). 

The  risk  caused  by  the  insufficient 
number  of  servants  assigned  to  the  task 
of  hoisting  a  heavy  timber  was  held 
to  be  patent  to  a  laborer  in  a  bridge- 
repairing  gang.  Texas  &  P.  R.  Co.  v. 
Rogers  (1893)  6  C.  C.  A.  403,  13  U.  S. 
App.  547,  57  Fed.  378.  In  this  case  the 
servant's  experience  was  not  expressly 
adverted  to,  but  it  may  perhaps  be 
inferred,  from  the  duties  in  which  he 
was  engaged,  that  he  had  had  some 
experience.  At  all  events  it  is  diffi- 
cult to  concede  that  a  raw  workman 
can  be  charged,  as  a  matter  of  law, 
with  the  possession  of  the  knowledge 
here  imputed. 

(hh)  Operation  of  mines. —  (See  also 
subd.  (bb),  (ff),  supra.)  The  danger 
of  working  in  an  insufficiently  timbered 
shaft  is  imminent  and  obvious  to  an 
experienced  miner, — especially  after  he 
has  been  once  injured  by  a  falling 
stone.  Morbach  v.  Home  Min.  Co. 
(1894)   53  Kan.  731,  37  Pac.  122. 

A  servant  who  has  worked  in  the 
defendant's  mine  four  months,  and  in 
mines  similarly  constructed  for  ten 
years,  accepts  all  such  risks  as  may  re- 
sult from  the  manner  in  which  the  tun- 
nel which  serves  as  an  exit  from  the 
mine  is  constructed,  and  from  the  sys- 
tem on  which  the  empty  and  loaded  cars 


are  operated  therein;  and  he  ca,nnot  re- 
cover for  an  injury  received  in  attempt- 
ing to  climb  onto  a  loaded  car  on  one 
track  to  escape  being  run  over  by  a 
train  of  empty  cars  on  the  other  track, 
which,  to  his  knowledge,  might  pass  at 
any  moment.  Forbes  v.  Boone  Valleif 
Coal  &  R.  Co.  (1901)  113  Iowa,  94,  84 
N.  W.  970. 

An  experienced  coal  miner  having 
sole  charge  of  the  ventilation  of  the 
mine,  and  who  knows  better  than  any 
other  employee  the  character  and  lo- 
cation of  wooden  buildings  at  its  en- 
trance, and  the  danger  of  smoke  being 
carried  into  the  mine  in  case  of  their 
burning,  assumes  the  risk  of  being  suffo- 
cated thereby.  Coal  Creek  Min.  Co.  v. 
Davis  (1891)  90  Tenn.  711,  18  S.  W. 
387. 

In  Heath  v.  Whitebreast  Coal  &  Min. 
Co.  (1885)  65  Iowa,  737,  23  N.  W.  148, 
the  court  thought  that  an  experienced 
miner  was  chargeable  with  knowledge 
of  the  want  of  some  system  to  prevent 
the  escape  of  cars  on  the  grades  in  the 
entries,  but  reversed  the  judgment  for 
the   plaintiff   on   another   ground. 

(ii)  Quarries. — In  Reed  v.  Stock- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186,  the  plaintiff 
was  called  away  from  his  regular  work 
to  split  stones  in  a  quarry  by  means 
of  wedges,  and,  while  so  engaged,  a. 
piece  broke  off  and  fell  upon  him. 
The  court  in  discussing  the  question 
whether  the  circumstances  required  a 
warning  said:  "The  only  possible  con- 
cealed risk  arose  from  the  presence  of 
seams  in  the  stone  in  the  quarry. 
Stockmeyer  was  no  novice  in  this  work. 
He  was  a  man  of  mature  age,  of  ordi- 
nary intelligence,  and  for  several  years 
had  been  employed  in  and  about  quar- 
ries. His  testimony  shows  beyond  con- 
tention that,  for  some  two  months  dur- 
ing his  previous  employment  by  Reed, 
he  had  worked  at  channelling  stone; 
that  he  knew  generally  of  the  existence 
of  seams  throughout  all  the  quarries  in 
the  neighborhood,  and  that  the  stone 
was  liable  to  break  by  reason  of  the 
seams  during  the  progress  of  the  work 
of  channelling  and  of  cutting  out  the 
stone.  He  did  not,  it  is  true,  know  of 
seams  in  this  particular  block  of  stone; 
nor  could  Drehoble  or  the  defendant  in 
error  know;  and  for  the  like  reason, — 
that  it  was  covered  with  earth  and 
dust.  He,  however,  knew  the  fact  that 
seams  existed  in  stone  throughout  the 
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quarries,  and  the  danger  therefrom,  and 
had  equal  opportunity  with  the  master 
and  Drehoble  of  ascertaining  the  exist- 
ence of  seams  in  this  particular  stone, 
for  he,  with  Drehoble,  had  been  at 
work  upon  it  prior  to  the  injury.  All 
"the  warning  that  could  have  been  re- 
quired of  the  master,  or  of  the  vice 
principal  acting  for  the  master,  was  to 
•call  the  attention  of  the  servant  to  the 
possible  existence  of  seams  in  this  par- 
ticular stone.  But  Stockmeyer  knew 
that  fact  from  his  general  knowledge 
of  the  character  of  the  quarries.  It  was 
a  fact  of  which  he  was  bound  to  take 
notice.  No  warning  could  make  the 
danger  more  manifest  to  him." 

(jj)  Erection  of  buildings. — An  em- 
ployer is  not  bound  to  warn  an  experi- 
;enced  workman  engaged  in  the  construc- 
tion of  a  building,  of  temporary  con- 
ditions incidental  to  construction,  and 
against  which  sucli  workman  should  be 
Tjpon  his  guard.  Beique  v.  Hosmer 
(1897)   169  Mass.  541,  48  N.  E.  338. 

The  fact  that  a  roof  will  be  in  an 
insecure  condition  up  to  the  time  when 
a  certain  piece  shall  have  been  put  in 
place  is  presumed  to  be  known  to  one 
familiar  with  the  construction.  Gamp- 
bell  V.  Mullen   (1895)   60  111.  App.  497. 

(kk)  Demolition  of  structures. — No 
cause  of  action  is  stated  by  a  decla- 
ration framed  upon  the  theory  that  it 
was  negligence  to  direct  a  laborer  ac- 
customed to  such  work  to  take  down  a 
scaffold  fourteen  years  old,  without 
laving  an  examination  made  to  see 
whether  the  operation  could  be  safely 
performed.  The  presumption  is  that 
he  understood  what  was  necessary  to  be 
done  in  order  that  the  work  might  be 
safely  executed.  Wright  v.  Dunlop 
(1893)  20  Se.  Sess.  Cas.  4th  series, 
363    (demurrer  sustained). 

(11)  Work  on  sMps. —  (See  also  subd. 
(o),  (cc),  supra.)  Handling  the  line 
at  the  bow  of  a  tug  is  a  risk  assumed 
by  a  man  employed  to  do  general  work 
on  the  deck,  although  he  has  never  pre- 
viously handled  any  line  but  that  at 
the  ,  stern.  Williams  v.  Churchill 
(1884)  137  Mass.  243.  50  Am.  Rep. 
304.    See  also  §  1325,  post. 


And  see  Chrismer  v.  Bell  Teleph.  Co. 
(1906)  194  Mo.  189,  6  L.R.A.(N.S.) 
492,  92  S.  W.  378  (holding  that  a 
person  employed  on  a  barge  engaged 
in  repairing  a  submarine  cable  assumes 
the  risk  of  injury  from  the  sagging 
of  the  cable,  where  he  is  entirely  fa- 
miliar with  the  situation) . 

(mm)  Dust. — A  servant  at  work  in 
an  oven  assumes  the  risk  of  getting 
dust  and  ashes  in  his  eyes  when  he 
knew  that  a  blower  was  to  be  turned 
on  in  the  oven.  Page  v.  Battle  Creek 
Pure  Food  Co.  (1905)  142  Mich.  17, 
105  N.  W.  72. 

(nn)  Recoiling  tendency  of  wire. — 
An  experienced  employee  of  a  piano 
factory  assumes  the  risk  of  being 
struck  by  coil  wire  as  it  unwound. 
Bodette  v.  Foster-Armstrong  Go.  ( 1909 ) 
116  N.  Y.  Supp.  504,  affirmed  in 
(1910)  137  App.  Div.  931,  123  N.  Y. 
Supp.  1107. 

1(a)  Railway  cars;  construction  and 
operation  of. — The  necessity  for  unit- 
ing a  car  furnished  with  an  ordinary 
coupler  to  one  furnished  with  a  "Mil- 
ler" coupler  is  not  such  a  common  oc- 
currence that  even  an  experienced 
brakeman  who  has  never  observed  such 
an  occurrence  can  be  said,  as  a  matter 
of  law,  to  know  that  the  lateral  motion 
of  which  a  "Miller"  coupler  is  capable 
will  sometimes  cause  it  to  slip  past  an 
ordinary  coupler,  and  thus  allow  the 
two  cars  to  come  together.  Russell 
V.  Minneapolis  &  St.  L.  R.  Co.  (1884) 
32  Minn.  230,  20  N.  W.  147. 

(b)  Construction  and  operation  of  lo- 
comotives.— Where  an  engine  having 
too  high  a  pilot  was  derailed  by  a 
collision  with  a  horse,  it  was  held  to 
be  for  the  jury  to  say  whether  the 
engineer,  an  experienced  employee, 
understood  the  risk  of  such  an  even- 
tuality. Fordyce  v.  Edwards  (1895)  60 
Ark.  438,  30  S.  W.  758. 

As  a  locomotive  engineer  is  not  pre- 
sumed to  have  knowledge  of  defects  in 
his  engine  which  arise  from  its  being 
constructed  on  wrong  mechanical  prin- 
ciples, it  is  not  error,  in  an  action  for 
his  death  caused  by  the  derailment  of 
the  locomotive,  to  refuse  to  charge  the 
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An  examination  of  these  eases  shows  that,  if  we  except  such  cases 
as  that  in  subd.  (a)  of  the  note,  which  is  preferably  referred  to  the 
consideration  that  the  accident  was  due  to  conditions  which  rarely- 
occurred,  the  rationale  of  all  the  decisions  cited  is  that  the  particular 


jury  that,  if  they  believed  that  the  en- 
gine was  topheavy  or  unequally  bal- 
anced, that  the  boiler  was  unduly 
elevated  above  the  rails,  that  such  con- 
dition of  the  engine  was  the  proximate 
cause  of  deceased's  death,  and  that  the 
defective  condition  of  the  engine  was 
open  to  observation,  they  should  find 
for  defendant.  Oalveston,  H.  &  8.  A, 
R.  Co.  v.  Smith  (1900)  24  Xex.  Civ. 
App.  127,  57  S.  W.  999. 

The  fact  that  a  locomotive  wheel  was 
open  to  the  inspection  of  a  fireman,  and 
was  so  worn  as  to  he  more  than  ordi- 
narily dangerous,  will  not  defeat  his 
action  for  an  Injury  due  to  the  defect, 
since  he  is  not  an  expert,  and  it  is  a 
matter  of  special  skill  to  determine  how 
much  wear  such  a  wheel  will  stand. 
Bridges  v.  St.  Louis,  I.  M.  &  S.  B.  Co. 
(1879)    6  Mo.  App.  389. 

(c)  Weight-sustaining  structures. — 
Although  an  employee  had  been  accus- 
tomed to  work  on  the  "traveler"  con- 
taining the  engine  and  other  appliances 
by  which  the  girders  for  an  elevated 
railway  trestle  were  hoisted,  and  may 
have  seen  that  it  was  constantly  being 
moved  forward  on  the  trestle  before 
the  span  on  which  it  was  to  rest  was 
properly  braced  and  bolted,  he  was  not, 
as  matter  of  law,  chargeable  with 
knowledge  of  the  danger  that,  while 
the  "traveler"  was  being  moved  for- 
ward, its  weight  might  communicate  a 
swaying  movement  to  the  imperfectly 
secured  span  and  cause  it  to  fall. 
Davidson  v.  Cornell  (1892)  132  N.  Y. 
228,  30  N.  E.  573. 

A  carpenter  of  ordinary  skill  is  not 
chargeable,  as  matter  of  law,  with 
knowledge  of  the  fact  that  hemlock 
boards  |  of  an  inch  in  thickness  are 
unfit  to  use  for  the  supports  of  a  scaf- 
fold in  cold  wet  weather,  inasmuch  as 
such  timber  becomes  very  brittle  when 
exposed  to  rain  and  frost.  Twomey  v. 
Swift  (1895)  163  Mass.  273,  39  N.  E. 
1018. 

One  engaged  on  the  construction  of  a 
scaffold  between  piers  in  a  river,  for 
the  erection  of  a  bridge,  though  an  effi- 
cient laborer,  is  not,  as  matter  of  law. 


chargeable  with  a  comprehension  of  the 
risk  of  collapse  of  the  scaffold  from  im- 
proper driving  of  the  piles  and  bracing 
of  the  structure.  Pursley  v.  Edge 
Moor  Bridge  Works  (1900)  56  App. 
Div.  71,  67  N.  Y.  Supp.  719,  affirmed! 
in  (1901)  168  N.  Y.  589,  60  N.  E. 
1119. 

(d)  Masonry. — Whether  plaintiffs  as- 
sumed the  risk  of  putting  terra  cotta 
coping  on  a  wall  without  having  it 
bound  together  with  iron  ties,  or  were 
not  in  the  exercise  of  ordinary  care,  is 
a  question  for  the  jury,  where  there 
is  evidence  that  they  knew  nothing 
about  any  irons,  and  relied  entirely  on 
the  foreman,  and  were  not  familiar 
with  the  kind  of  terra  cotta  they  were 
using,  which  projected  more  than  that 
they  had  been  accustomed  to,  although 
there  is  evidence  that  they  were  of 
more  than  ordinary  skill  and  exper- 
ience as  masons.  Gibson  v.  Sullivart 
(1895)  164  Mass.  557,  42  N.  E.  110 
(part  of  coping  fell). 

(e)  Machinery. — It  is  for  the  jury  to 
say  whether  a  man  who,  before  hiring 
himself  to  the  defendant,  had  worked 
for  about  a  year  in  the  picker  room  of 
a  cotton  mill,  but  who  testifies  that  he 
knew  nothing  of  the  internal  construc- 
tion of  a  picker,  should  have  been  in- 
structed as  to  the  risk  of  removing 
clogs  of  cotton  from  the  machine  while 
the  beater  was  in  motion, — especially 
where  it  is  also  in  evidence  that  the 
picker  boss  had,  in  his  presence,  re- 
moved clogs  without  stopping  the  ma- 
chinery, and  had  thus  set  an  example 
which  it  might  have  been  dangerous 
for  the  plaintiff  to  follow.  De  Costa 
V.  Eargraves  Mills  (1898)  170  Mass. 
375,  49  N.  E.  735. 

A  servant  who  is  familiar  with  ma- 
chinery as  an  operator,  but  has  no  tech- 
nical knowledge  of  its  properties  such 
as  is  possessed  by  a  mechanical  engi- 
neer, is  not  chargeable  with  knowledge 
of  the  danger  of  running  a  grindstone 
at  a  certain  high  rate  of  speed.  Helfen- 
stein  v.  Medart  (1896)  136  Mo.  595, 
36  S.  W.  863,  affirmed  in  Banc  in  136 
Mo.  619,  37  S.  W.  829,  affirmed  on  re- 
hearing in  136  Mo.  619,  38  S.  W.  294. 
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kind  of  technical  knowledge  acquired  by  the  servant  was  not  of  such 
a  character  that  the  only  reasonable  inference  was  that  he  was  com- 
petent to  understand,  and  should  have  understood,  the  risks  created 
by  the  conditions  which  caused  the  injury.  It  is  evident,  therefore, 
that  these  decisions  are,  in  the  last  analysis,  illustrations  of  the  same 
class  of  situations  as  those  exemplified  in  §  1314,  ante. 


Whether  a  workman  of  average  in- 
telligence, who,  after  working  off  and 
on  for  two  or  three  months  in  positions 
which  gave  him  an  opportunity  of  be- 
coming acquainted  with  shafting,  was 
directed  for  the  first  time  to  assist  in 
lacing  a  parted  belt  by  standing  on  a 
platform  suspended  beneath  a  rapidly 
revolving  shaft,  and  holding  one  end  of 
the  belt  so  that  it  formed  a  loop  around 
the  shaft,  with  no  special  instructions 
other  than  "to  hold  the  heft  of  the  belt 
off  the  shaft,"  and  to  "be  sure  and  hold 
it  on  the  plain  piece  of  shaft,"  should 
have  been  instructed  that  his  failure  to 
do  so  would  render  the  belt  liable  to 
"crawl"  towards  the  pulley,  or  should 
have  inferred  the  existence  of  project- 
ing set  screws  in  the  hub  of  a  pulley, 
not  easily  seen  in  the  dim  light,  from 
his  knowledge  of  the  manner  in  which 
other  pulleys  in  the  shop  were  secured 
to  the  shafting, — is  a  question  for  the 
jury  in  an  action  against  the  employer 
for  the  death  of  the  employee,  caused 
by  being  snatched  from  the  platform 
by  the  belt,  which  wound  around  the 
hub  of  the  pulley  on  each  side  of  and 
over  the  set  screws.  Lintott  v. 
Nashua  Iron  c€  Steel  Co.  (1899)  69  N. 
H.  628,  44  Atl.  98. 

A  servant  inexperienced  with  ma- 
chinery is  not  chargeable  with  knowl- 
edge of  the  interior  of  a  cylinder  merely 
because  he  had  once  assisted  in  clean- 
ing out  another  cylinder  whose  exterior 
was  similar.  Joyce  v.  American  Writ- 
ing Paper  Go.  (1903)  184  Mass.  230, 
68  N.  E.  213. 

One  engaged  to  haul  logs  on  rollers 
must  be  held  to  have  understood  the 
dangers  of  the  way,  when  he  had  been 
over  it  once  or  twice,  and  the  dangers 
were  open.  Mayer  v.  Queen  City  Lum- 
her  Co.  (1911)  64  Wash.  567,  117 
Pac.  392. 

(f)  Elevators. — In  a  case  where  an 
employee  was  injured  by  an  elevator 
falling  to  the  bottom  of  the  elevator 
well,  owing  to  its  having  been  over- 
loaded, it  appeared  that  he  was  never 


informed  as  to  how  much  the  elevator 
would  carry,  or  that,  if  overloaded,  the 
ropes  supporting  it  would  slip  in  the 
grooves  and  the  elevator  would  fall,  but 
that  he  had  been  running  a  similar  ele- 
vator for  seven  years,  and  knew  the  of- 
fice of  its  various  parts.  It  was  held 
that  a  request  for  an  instruction  that 
there  was  no  sufficient  evidence  that 
plaintiff  did  not  assume  the  risk  of  the 
injury  he  sustained  was  properly  re- 
fused, such  a  risk  not  being  within  the 
comprehension  of  any  servant  not  a 
mechanic.  Sullivan  v.  Thorndike  Go. 
(1899)    175  Mass.  41,  55  N.  E.  472. 

(g)  Action  of  gravitation  on  various 
substances. — A  common  laborer  work- 
ing in  a  trench  where  he  was  told  to- 
work,  and  having  no  discretion  as  to 
where  he  should  stand,  had  a  right  to- 
rely  upon  the  inspection  of  the  shoring 
and  of  the  condition  of  the  sides  of 
the  trench,  made  by  his  superiors  after 
each  blast  before  allowing  the  work- 
men to  again  enter  the  trench,  and  was 
not,  as  a  matter  of  law,  charged  with 
the  decision  of  the  question  whether 
there  was  danger,  although  it  is  also  in 
evidence  that  he  had  worked  a  good 
deal  in  trenches;  that  he  knew  the  na- 
ture of  the  soil  and  the  depth  of  the 
trench;  that  blasting  was  done  to  re- 
move rock  from  the  bottom,  and  that 
small  quantities  of  earth  frequently 
fell  from  the  sides.  Goan  v.  Marl- 
borough (1895)  164  Mass.  206,  41  N. 
E.  238. 

Whether  an  employee  who  had  had 
considerable  experience  in  working  in 
trenches  was  guilty  of  negligence  in 
working  in  a  deep  and  unshored  trench, 
the  sides  of  which  caved  in  upon  him, 
was  held  to  be  a  question  for  the  jury 
in  Bartolomeo  v.  McKnight  (1901)  17S 
Mass.  242,  59  N.  E.  304. 

An  experienced  workman  engaged  ii» 
digging  a  ditch  under  the  direction  of 
a  superintendent  does  not,  as  a  matter 
of  law,  assume  the  risk  from  the  exist- 
ence of  cracks  in  the  earth  causing  the 
ditch  to  cave  in,  in  the  absence  of  evi- 
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C    MiNOEITT    AS    A.    DIFFERENTIATING    ELEMENT;    SIGNIFICANCE    OF. 

For  other  cases  bearing  upon  the  extent  of  the  knowledge  which  is 
imputed  to  minor  servants,  see  §§  1156,  1264,  ante,  and  chapter 
XVIII.,  post. 

1317.  [398]  Generally.— It  has  already  been  shown  (§  1203,  ante), 
that,  where  the  injured  servant  is  a  minor,  the  defense  is  not  aided  by 
the  presumption  which  is  entertained  in  respect  to  an  adult,  that  those 
who  enter  any  given  employment  appreciate  the  ordinary  risks  which 
it  involves.  Speaking  more  generally  and  without  reference  to  this 
particular  class  of  risks,  it  may  be  said  that  the  fact  of  minority  in- 
creases, to  a  greater  or  less  extent,  the  probability  that  his  faculties 
of  observation  and  comprehension  are  more  limited  than  those  of  the 
typical  person  of  ordinary  intelligence,  whose  supposed  capacity  for 
appreciating  dangers  furnishes  the  juridical  standard  by  which  the 
existence  or  absence  of  obligatory  knowledge  is  tested.  The  obvious 
effect  of  this  consideration,  when  viewed  in  relation  to  the  common- 
law  system  of  jury  trials,  is  that  the  range  of  circumstances  under 
which  obligatory  knowledge  can  be  imputed,  as  a  matter  of  law,  is 
more  restricted  in  cases  where  the  injured  person  was  a  minor,  than 
in  those  where  he  was  of  full  age,  at  the  time  when  the  cause  of  action 
arose.  In  this  respect  the  element  of  minority  operates  in  precisely 
the  same  manner  as  that  of  inexperience. 

The  hypothesis  is  that  a  minor  is  inferior  to  an  adult  as  respects 
both  the  ability  to  obtain  material  information  and  the  ability  to  draw 

dence  showing  that  cracks  like  the  one  defective   castings,    and    started   to   fill 

in  question  are  liable  to  occur  in  dig-  holes  therein  with  molten  metal,  when 

ging  and  blasting  out  trenches  for  sew-  an  explosion   occurred,   caused  by  rust 

ers,    and,    if    so,    how    frequently,    and  and  damp   in  the  holes,   injured  intes- 

whether  he  should  have  anticipated  it.  tate,  who  had  never  done  or  seen  such 

McCoy    V.     Westborough     (1899)     172  work  before,  and  did  not  know  of  the 

Mass.  504,  52  N.  E.  1064.  effect  of  rust  or  damp  thereon. 

(h)  Explosions  resulting  from  steam  (i)  Methods  of  handling  heavy  oh- 
generated  iy  heated  metals. —  (See  also  jects. — Whether  an  employee  who  was 
5  1314,  note  1,  subd.  (fif),  ante.)  In  injured  by  reason  of  his  compliance 
Dyer  v.  Brown  (1901)  64  App.  Div.  with  an  order  of  his  superintendent  to 
89,  71  N.  Y.  Supp.  62.3,  the  jury  was  get  on  and  hold  down  a  timber  trans- 
held  to  be  justified  in  finding  that  a  ported  on  a  truck,  with  its  narrow 
case  in  which  instructions  as  to  the  sides  at  the  top  and  bottom,  had  had 
■danger  should  have  been  given  was  es-  sufficient  experience  to  enable  hira  to 
tablished  by  evidence  which  showed  comprehend  the  risk,  is  a  question  for 
that  plaintiff's  intestate,  an  experienced  the  jury,  where  he  had  worked  at  log- 
molder  employed  by  defendant,  after  ging  a  few  months  in  each  winter  for 
completion  of  his  regular  work,  under  several  years.  Gagnon  v.  Seaconnet 
direction  of  the  superintendent  and  Mills  (1896)  165  Mass.  221.  43  N.  E. 
foreman,  who  were  experienced  mold-  82. 
ers,  went  to  where  they  had  arranged 
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deductions  from  such  information  as  may  be  obtained.*  But  an  ex- 
amination of  the  decisions  collated  in  the  next  section  shows  very 
clearly  that  it  is  the  latter  description  of  inferiority  which  is  most 
frequently  the  real  differentiating  factor  in  the  case.  That  is  to  say, 
the  inference  that  the  danger  created  by  certain  conditions,  as  well  as 
the  conditions  themselves,  was  known  to  the  servant,  is  less  readily 
drawn  where  he  is  a  minor  than  where  he  is  an  adult.^ 


1  An  instruction  in  an  action  for  per- 
sonal injuries  to  a  minor  employee  from 
a  defective  machine,  that  he  was  bound 
to  see  patent  and  obvious  defects,  and 
assumed  all  risks  thereof,  and  was 
guilty  of  contributory  negligence  in 
continuing  to  work  when  he  should 
have  known  of  such  defects  in  the  ma- 
chine, was  properly  refused  as  calling 
for  the  application  to  a  minor's  conduct 
of  the  rule  applicable  where  minority 
and  inexperience  are  not  factors. 
Blumenthal  v.  Craig  (1897)  26  C.  C. 
A.  427,  55  U.  S.  App.  8,  81  Fed.  320. 
And  see  Shebech  v.  'National  Cracker 
Go.  (1903)  120  Iowa,  414,  94  N.  W. 
930. 

2  The  supreme  court  of  Missouri  con- 
sidered the  doctrine  to  be  well  settled 
by  the  authorities  "that,  although  the 
machinery,  or  that  part  of  it  com- 
plained of  is  especially  dangerous,  is 
visible,  yet  if,  by  reason  of  the  youth 
and  inexperience  of  the  servant,  he  is 
not  aware  of  the  danger  to  which  he  is 
exposed  in  operating  it  or  approaching 
near  to  it,  it  is  the  duty  of  the  master 
to  apprise  him  of  the  danger,  if  known 
to  him."  Bowling  v.  Allen  (1881)  74 
Mo.  13,  41  Am.  Hep.  298. 

In  Louisville  &  N.  R.  Co.  v.  Boland 
(1892)  96  Ala.  626,  18  L.K.A.  260,  11 
So.  667,  it  was  said :  "The  duty  of  the 
master  in  cases  of  latent  defects,  to  ex- 
plain, is  the  same  whether  the  servant 
be  a  minor  or  an  intelligent  adult; 
the  difference  being,  however,  that  as 
great  diligence  in  observing  and  compre- 
hending the  dangers  is  not  to  be  ex- 
pected of  the  young  and  inexperienced." 
A  servant  may  ordinarily  be  expected 
to  know  when  his  tools  need  repairs, 
but  in  the  absence  of  experience  and 
instruction  a  lad  cannot  be  expected  to 
know  intuitively,  or  as  fully  as  his  ex- 
perienced master;  and  it  is  reasonable 
that  he  should  be  warned  against  such 
deterioration  of  them  as  endangers  his 
safety, — especially  when  it  is  of  such 
M.  &  S.  Vol.  IV.— 234. 


a  nature  as  requires  instruction  to  ar- 
rest his  attention  or  excite  his  appre- 
hension. Eeavey  v.  Hudson  River 
Water  Power  &  Paper  Co.  (1890)  57 
Hun,  339,  10  N.  Y.  Supp.  585. 

The  mere  general  knowledge  possessed 
by  a  minor  that  when  he  engages  in  a 
given  employment  he  will  be  exposed  to 
certain  dangers  which  are  not  incident 
to  other  employments  does  not  consti- 
tute that  full  appreciation  of  the  dan- 
gers which  will  absolve  the  master  of 
the  obligation  of  instructing  him  as  to 
the  particular  nature  of  the  perils  to 
which  he  will  be  exposed.  Nadau  v. 
White  River  Lumber  Co.  (1890)  76 
Wis.  120,  20  Am.  St.  Rep.  29,  43  K.  W. 
1135. 

Where  the  danger  to  which  the  in- 
jury was  due  was  not  necessarily  ob- 
vious, and  some  reflection  and  judg- 
ment were  needed  to  appreciate  the 
consequences  of  a  defect,  the  defendant 
is  not  entitled,  in  an  action  by  a  minor 
servant,  to  a  charge  that  if  the  injured 
person  had  knowledge  of  the  defective 
condition  of  the  appliance  in  ques- 
tion there  can  be  no  recovery.  McCar- 
ragher  v.  Rogers  (1890)  120  N.  Y. 
526,  24  N.  E.  812   (defective  car). 

In  a  case  where  a  youth  of  eighteen 
was  injured  by  an  unblocked  guard 
rail,  it  was  held  improper  to  charge 
the  jury  that  the  plaintiff's  knowledge 
of  the  fact  that  there  was  no  blocking 
was  knowledge  of  the  attendant  dan- 
ger. Davis  V.  St.  Louis,  I.  M.  &  8.  R. 
Co.  (1890)  53  Ark.  117,  7  L.R.A.  283, 
13  S.  W.  801. 

The  evidence  of  the  plaintiff — a  minor 
of  seventeen  working  as  a  brakeman — 
that  he  was  not  informed  of  the  dangers 
incident  to  the  business,  and  of  a  co- 
employee  that  he  did  not  explain  the 
nature  of  the  danger  to  the  plaintiff, 
is  sufficient  to  sustain  a  finding  that 
the  employment  was  dangerous.  Texar- 
hana  &  Ft.  8.  R.  Co.  v.  Preacher  (1900) 
—  Tex.  Civ.  App.  — ,  59  S.  W.  593. 
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The  epithet  "obvious,"  or  oiie  of  its  equivalents,  is  quite  frequently 
used  to  designate  and  characterize  the  risks  which  a  minor  is  con- 
clusively presumed  to  understand.*  So,  also,  it  is  sometimes  said 
that  the  mere  fact  of  infancy  is  of  no  importance,  vphere  the  dangers 
from  which  the  injury  resulted  were  of  such  a  kind  that  they  were  as 
obvious  to  the  senses  of  a  boy  as  to  those  of  a  man.*  But  in  view  of 
the  fact  that  the  capacity  of  minors  is  a  variable  quantity  (compare 
next  section),  it  is  manifest  that,  in  the  present  connection,  these 
vague  epithets  are  even  less  serviceable  for  purposes  of  differentiation 
than  they  are  in  cases  where  the  injured  person  is  an  adult. 

1318.  [399]  Cases  illustrating  the  capacity  for  appreciating  dangers, 
which  is  imputed  to  minor  servants. — If  the  mental  and  physical  ca- 
pacity of  minors  for  ascertaining  dangerous  conditions  estimating 
the  extent  to  which  they  affect  his  personal  safety  could  be  assumed  to 
be,  in  the  language  of  mathematics,  a  constant  quality,  as  it  is,  theo- 
retically at  all  events,  in  the  case  of  adults,  it  would  be  feasible  and 
proper  to  arrange  the  authorities  with  reference  to  the  predicaments 
indicated  by  the  section  headings  used  under  the  preceding  subtitle. 
But  as  the  significance  attributed  to  minority  varies  considerably  ac- 
cording to  the  actual  age  of  the  servant,  and  it  is  therefore  necessary 
to  take  into  account  many  degrees  both  of  natural  intelligence  and  of 
acquired  knowledge,  conjoined  in  an  endless  series  of  different  com- 
binations, classification  on  these  lines  is  manifestly  an  impossibility. 
The  difficulties  of  arrangement  are  still  further  augmented  by  the 
fact  that,  speaking  generally,  minor  servants  are  less  able  than  adults 
to  take  advantage  of  the  opportunities  of  observation  which  they  may 
have  obtained  in  the  course  of  their  employment, — though  it  must  be 
admitted  that  there  is  little  or  nothing  in  the  cases  which  bears  upon 
this  precise  aspect  of  their  obligatory  knowledge.  Upon  the  whole, 
therefore,  it  would  seem  that  the  only  course  open  to  a  commentator 
is  to  exhibit  the  views  of  the  courts  by  bringing  together  in  a  single 
note  all  the  decisions  which  involve  the  question  whether  or  not  the 

sin  the  following  cases  the   servant  E.  717;    Grown  v.   Orr    (1893)    140   N. 

was  held  chargeable  with  knowledge  of  Y.  450,  35  N.  E.  648   [plain  and  obvi- 

the    risks    described    by    the    words    in  ous] ;   Toledo,  St.  L.  d  K.  G.  R.  Go.  v. 

brackets:     Williamson  v.  Sheldon  Mar-  Trimble   (1893)   8  Ind.  App.  333    35  N 

Me  Co.    (1893)   66  Vt.  427,  29  Atl.  669  E.   716    [open   and   obvious];    Fones   v. 

[apparent];    Growley    v.    Pacific    Mills  Phillips    (1882)     39    Ark.    17,    43    Am 

(1889)    148   Mass.   228,   19   N.   E.    344  Rep.  264  [patent]. 

[obvious];    Doumey   v.   Sawyer    (1892)        iQ'Keefe  v.  National  Folding  Box  & 

157  Mass.  418,  32  N.  E.  654  [obvious];  Paper  Go.    (1895)    66  Conn.  38,  33  Atl. 

Buchley    v.     Gutta    Percha,    &    Rubber  587.    And  see  Reynolds  v.  Grace  (1904> 

Mfg.  Go.   (1889)   113  N.  Y.  540,  21  N.  115  111.  App.  473. 
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servant  was  chargeable  witli  an  appreciation  of  the  risk  to  which  his 
injury  was  due.  In  doing  this  it  will  be  necessary  to  anticipate 
to  some  extent  the  doctrines  illustrated  in  the  two  following  subtitles. 
Eor  the  purpose  of  facilitating  comparison,  the  decisions  are  distrib- 
uted into  groups  similar  to  those  found  in  the  other  extended  notes  to 
this  chapter.^ 

1  (a)  Defective  railway  tracks. — The  cars;  and  that  he  had  passed  this  pipe 
risk  of  the  derailment  of  a  construction  about  a  dozen  times,  but  never  when 
train  operating  on  an  unfinished  tracl<  he  was  on  the  top  of  a  car.  Ren-ne  v. 
is  deemed  to  be  appreciated  by  a,  youth  United  States  Leather  Co.  (1900)  lOT 
nineteen  years  of  age  who  engages  in  Wis.  305,  83  N.  W.  473. 
the  work  of  delivering  ties.  Evansville  (c)  Construction  and  operation  of 
t£-  R.  R.  Co.  V.  Henderson  (1893)  134  railway  cars. — In  several  cases  it  has 
Ind.  636,  33  N.  E.  1021.  been  held  that  minors  hiring  themselves 

A  verdict  has  been  sustained  which  out  to  do  such  work  must  be  taken  to 
held  the  company  liable  for  an  omission  appreciate  the  risks  incident  to  coup- 
to  instruct  a  youth  of  eighteen  years  ling  cars  under  ordinary  circumstances, 
who  had  been  injured,  after  working  See  §  1203,  note  5,  ante. 
four  months  as  a  brakeman,  through  A  brakeman  over  twenty  years  of  age 
having  his  foot  caught  in  an  unblocked  who  has  been  working  in  a  yard  for  one 
guard  rail.  Davis  v.  St.  Louis,  I.  M.  year,  and  has  been  engaged  in  switching 
&  S.  R.  Co.  (1890)  53  Ark.  117,  7  for  two  months,  is  presumed  to  under- 
L.R.A.  283,  13  S.  W.  801.  The  court  stand  all  the  ordinary  risks  of  the  serv- 
said:  "Service  about  the  unblocked  ice,  such  as  that  of  coupling  cars  over 
rails  was  attended  with  danger,  and  the  ends  of  which  iron  rails  project, 
the  knowledge  of  the  fact  that  the  where  it  is  customary  for  rails  to  so 
rails  were  unblocked  did  not  neces-  project.  Mcintosh  v.  Missouri  P.  R. 
sarily  imply  knowledge  of  the  attend-  Co.  (1894)  58  Mo.  App.  281. 
ant  danger.  Knowledge  of  the  danger  It  has  been  held  that  there  is  no 
was  itself  a  question  of  fact."  duty    to    instruct    a    minor    of    sixteen 

A  minor  twenty  years  old,  who  has  when  he  is  assigned  to  the  new  duty 
worked  for  eight  days  at  a  turntable,  of  catching  and  climbing  on  moving 
will  be  held  to  have  assumed  the  risks  cars.  Worthington  v.  Goforth  (1899) 
of  the  ties  being  slippery  from  oil  drip-  124  Ala.  656,  26  So.  531. 
ping  from  the  engines,  and  of  open  In  Yeager  v.  Burlington,  C.  R.  &  N. 
spaces  between  the  ties.  Galloway  v.  R.  Co.  (1894)  93  Iowa,  1,  61  N.  W. 
Chicago,  R.  I.  i&  P.  R.  Go.  (1908)  234  215,  a  verdict  was  held  to  have  been 
111.  474,  84  N.  E.  1067.  properly    directed    for    the    defendant, 

(b)  Obstructions  above  railway  tracks,  where  an  uninstructed  youth  of  nine- 
— A  minor  brakeman  who  had  passed  teen  years  who,  to  the  knowledge  of  the 
under  an  overhead  bridge  daily  for  company's  officers,  had  had  no  previous 
three  weeks  before  he  was  struck  by  it  experience,  was  injured  on  the  day  he 
was  held  to  have  assumed  the  risk.  De-  began  work,  while  attempting  to  mount 
vitt  V.  Pacific  R.  Co.  (1872)  50  Mo.  a  moving  car  by  the  sideladder. 
302.  It  is  error  to  direct  a  verdict  for  a 

The  question  whether  a  servant  who  defendant  railway  company,  where  a 
was  struck  by  a  steam  pipe  extending  youth  who  has  received  no  instruction 
over  a  track  while  he  was  standing  on  is  injured  on  the  day  he  begins  work, 
the  top  of  a  car  should  have  appreci-  while  engaged  in  the  performance  of 
ated  the  risk  is  for  the  jury,  where  the  such  a  dangerous  duty  as  the  making 
evidence  is  that  he  was  about  sixteen  of  a  "kicking  switch."  Williams  v. 
years  old,  and  had  been  hired  about  six  South  &  North  Ala.  R.  Co.  (1890)  91 
months  before  the  accident  to  serve  as  Ala.  635,  9  So.  77. 
errand  boy,  and  to  act  as  brakeman,  if  In  an  action  by  an  employee  seven- 
he  had  time,  on  cars  switched  to  the  teen  years  old  for  personal  injuries  re- 
defendant's  buildings;  that  he  had  never  ceived  while  coupling  cars,  it  is  a  ques- 
before  worked  round  railway  station  or    tion  for  the   jury  whether  the   service 
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is  so  dangerous  and  its  danger  so  ob-  77,   38   Pac.   535.     See    also   next  sub- 

scure,  or  the  plaintiff's  information  so  division. 

limited    or   mind    so    immature,    as   to        (f)   Dangerous  gangways. — A  servant 

render   it   proper   to  give   him   instruc-  over   seventeen  years   old  and   of   ordi- 

tions.    Atlanta  <£■  W.  P.  R.  Co.  v.  Smith  nary  intelligence  who  slips  on  a  slippery 

(1894)  94  Ga.  107,  20  S.  E.  763.     (The  plank  which  surrounds  a  vat,  and  falls 

report  does  not   state  what  experience  into    it,   while    he    is    lowering   certain 

the  plaintiff  had  had.)  materials  into  the  coloring  fluid,  cannot 

Whether   a   lad   seventeen  years   old  recover  on  the  ground  that  he  was  not 

employed   as   a   brakeman   should  have  instructed    as    to    the    dangers    of    his 

been   instructed   in   the   duty    of   coup-  work.      Bessey    v.    NewichawarUok  Go. 

ling   cars    is   a   question   for   the    jury.  (1900)   94  Me.  61,  46  Atl.  806. 
Sims  V.  East  &  West  B.  Co.   (1889)   84        Whether  a  boy  sixteen  years  old  who 

Ga.  152,  20  Am.  St.  Rep.  352,  10  S.  E.  has  been  engaged  in  the  same  work  for 

543.  several  months  can  recover  for  injuries 

A   jury   is    justified   in   finding   that  caused  by  his  falling  into  a  mill  race, 

it  was  negligent  to  omit  to  give  instruc-  while     he     was     propelling     a     rickety 

tion   where   a   minor   of   seventeen   em-  wheelbarrow     across     a     narrow     foot 

ployed    as    a   messenger    in    a    railway  bridge,  was  held  to  be   a  question  for 

office  was  ordered  to  couple  cars.     Tex-  the    jury    in    Luebke   v.    Berlin    Mach. 

arkana   &    Ft.    8.    R.    Co.    v.    Preacher  Works   (1894)   88  Wis.  442,  43  Am.  St. 

(1900)   —  Tex.  Civ.  App.  — ,  59  S.  W.  Rep.  913,  60  N.  W.  711. 
593.  But  in   a  later  case  involving  some- 

A  jury  is  warranted  in  finding  that  what  similar  circumstances  it  was  held 
a  boy  of  fourteen  who  had  been  em-  that  a.  servant  eighteen  years  old,  of 
ployed  to  put  together  vegetable  crates,  ordinary  intelligence,  assumed  the  risk 
and  was  then  transferred  to  the  work  of  of  injury  from  wheeling  dirt  over  a 
pushing  cars  on  a  side  track,  should  timber  10  inches  wide  and  10  or  12 
have  been  instructed  as  to  the  dangers  inches  from  the  ground,  in  a  wheel- 
incident  to  the  latter  kind  of  work,  barrow  whose  axle  did  not  run  true,  his 
Camp  v.  Sail  (1897)  39  Fla.  535,  22  own  testimony  being  that  he  knew  that 
So.  792.  if  he  lost  his  balance,  and  the  barrow 

There  is  no  error  in  permitting  a  ran  off,  he  was  liable  to  fall.  Casey  v. 
minor  brakeman  to  testify  that,  up  to  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1895) 
the  time  of  injury  complained  of,  he  90  Wis.  113,  62  N.  W.  624  (no  duty 
had  never  observed  that  cars  or  engines  to  instruct).  The  earlier  case  was  re- 
were  constructed  with  double  deadwoods.  ferred  to,  apparently  only  for  the  gen- 
Louismlle,  N.  A.  &  0.  B.  Co.  v.  Frawley  eral  rule  laid  down  in  it,  no  attempt 
(1886)   110  Ind.  18,  9  N.  E.  594.  being  made   to  reconcile  the   decisions. 

(d)  Push  cars. — In  York  v.  Kansas  (g)  Floors. — A  girl  sixteen  years  old, 
City,  C.  &  S.  R.  Co.  (1893)  117  Mo.  of  reasonable  intelligence  and  judgment 
405,  22  S.  W.  1081,  the  duty  of  going  for  one  of  her  age,  who  is  entirely  fa- 
with  a  pushcar  down  a  grade  to  fetch  miliar  with  the  conditions,  as  a  result 
a  load  of  ties  was  pronounced  to  be  of  six  months'  work  for  the  defendant, 
one  "of  the  simplest  character,"  and  assumes  the  risk  of  continuing  in  serv- 
the  trial  court  was  held  to  have  rightly  ice  as  a  cook  in  a  kitchen,  the  floor  of 
directed  a  verdict  for  the  defendant,  which  is  covered  with  pieces  of  board 
where  a  boy  sixteen  years  of  age  was  placed  over  steam  pipes  in  the  form  of 
injured  in  performing  that  duty,  al-  an  inverted  V,  extended  5  inches  from 
though  the  accident  occurred  on  the  the  floor,  as  the  danger  of  falling  over 
same  day  that  he  began  work.  such  an  obstacle  is  open  and  manifest. 

(e)  Weight-sustaining  structures. —  Berold  v.  Pfister  (1896)  92  Wis.  417, 
An  employee   sixteen  years  old  cannot  66  N.  W.  355. 

be  said,   as  a  matter  of  law,  to  know  (h)   Slippery  surfaces. — A  minor  who 

of    the    peril    to    which    he    is   exposed  for  four  weeks  has  been  working  on  a 

where  he  is  sent  up  to  a  platform  on  block  14  inches  square  and  5  inches  in 

which  there   are  boards  liable  to  turn  thickness,  placed  on  a  wet,  greasy,  and 

over,    where    he    has    never    been    sent  slippery  floor  by  himself,   assumes  the 

there  before,    and   is   not   cautioned   in  risk  and  danger  of  the  slipping  of  the 

regard  to  the  danger.     MulUn  v.   Cali-  block  on  the  greasy  floor,  the  result  be- 

fomia  Horseshoe   Co.    (1894)    105   Cal.  ing    that    his     hand     is     involuntarily 
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thrown  into  the  cylinders  of  a  chopping  a  plumher,  is  seeking  to  recover  on  the 
machine.  Cudahy  Packing  Co.  v.  Mar-  ground  that  he  should  have  been  in- 
can  (1901)  54  L.E.A.  258,  45  C.  C.  A.  structed  as  to  the  danger  of  allowing 
515,  106  Fed.  645.  his  fingers   to  come  in   contact  with  a 

In  Williamson  v.  SKeldon  MarUe  Co.  buzz  planer.  Such  a  danger  is  obvious 
(1893)  66  Vt.  427,  29  Atl.  669,  a  verdict  to  a  much  younger  boy.  Mackin  v. 
was  held  to  have  been  rightly  directed  Alaska  Refrigerator  Co.  (1894)  100 
for  the  defendant  where  a  boy  of  sixteen  Mich.  276,  58  N.  W.  999. 
years  (experience  not  slated)  had  been  The  danger  of  contact  with  a  circular 
killed  through  the  "apparent"  danger  saw  over  which  he  has  to  reach  in  the 
of  slipping  on  a  sheet  of  ice  which  had  course  of  his  employment  is  assumed 
formed  on  a  rock  in  a  quarry.  See  also  by  a  lad  eighteen  years  old  who  had 
subd.    Cjj),  infra.  been   instructed   how   to   do   the   work, 

A  boy  eighteen  years  old,  of  low  men-  and  had  worked  three  years  in  other 
tality,  will  be  held  to  have  assumed  factories.  Schliermann  v.  Hammond 
the  risk  of  working  on  a  slippery  floor  Typewriter  Co.  (1895)  11  Misc.  546, 
around  a  machine  with  moving  knives  32  N.  Y.  Supp.  748. 
which  were  unguarded.  Mengel  Box  Co.  A  boy  of  sixteen  who  has  had  suffi- 
V.  Dulin  (1909)  98  C.  C.  A.  401,  174  cient  experience  at  other  factories  to 
Fed.  647.  _  enable  him  to  understand  the  working 

An  inexperienced  servant,  nineteen  of  a  buzzsaw  cannot  recover  for  an  in- 
years  of  age,  does  not  assume  the  risk  jury  to  his  hand  on  the  ground  that 
of  injury  caused  by  the  master  permit-  he  should  have  been  instructed  as  to 
ting  a  board  upon  which  he  was  work-  its  use.  Ogley  v.  Miles  (1893)  139  N. 
ing  to  slant  and  to  become  slippery  Y.  458,  34  N.  E.  1059. 
from  oil  dropping  on  it.  ProdMcers'  A  youth  of  seventeen  years  who  is 
Oil  Co.  V.  Barnes  (1909)  —  Tex.  Civ.  injured  because  he  attempts  to  adjust 
App.  — ,  120  S.  W.  1023.  a    piece    of    rubber    in    a    vice   without 

(i)  Saws. —  (See  also  subd.  (x),  moving  it  back  from  a  saw,  where  the 
infra.)  Where  a  servant  who  was  with-  danger  is  perfectly  obvious  and  he  has 
in  one  month  and  a  half  of  twenty-one  been  warned  to  look  out  for  his  fingers, 
years  of  age  had  worked  a  little  with  a  is  guilty  of  such  contributory  negli- 
circular  saw  before  entering  the  defend-  gence  as  to  prevent  recovery,  even 
ant's  employment,  and  the  accident  hap-  though  he  has  not  been  fully  warned 
pened  on  the  tenth  day  after  he  began  of  the  danger.  Burke  v.  Thomson  Meter 
work,  it  was  held  that  he  could  not  Co.  (1892)  45  N.  Y.  S.  E.  272,  18  N. 
recover  on  the  theory  that  he  ought  to   Y.   Supp.   436. 

have  been  instructed,  as  the  danger  In  a  case  where  a  youth  eighteen 
that  the  hand  of  a  workman  pressing  years  old  who  had  held  himself  out  as 
against  a  circular  saw  a  stick  which,  as  being  competent  to  do  ordinary  work, 
he  knows,  is  liable  to  be  thrown  up  and  and  had  been  for  three  months  en- 
back,  will  be  carried  against  the  saw,  gaged  in  piling  wood  in  a  sawmill,  was 
is  obvious.  Wilson  v.  Steel  Edge  Stam,p-  injured  on  the  first  day  that  he  was 
ing  &  Retinning  Co.  (1895)  163  Mass.  set  to  work  upon  a  circular  saw,  owing 
315,  39  N.  E.  1039.  to  the  fact  that  the  want  of  two  teeth 

A  youth  nineteen  years  of  age  who  caused  it  to  jump,  it  was  held  that  he 
had  for  three  years  been  operating  ma-  could  not  recover.  Michael  v.  Sta/tiley 
chinery,  and  had  been  running  a  cer-  (1892)  75  Md.  464,  23  Atl.  1094. 
tain  split  saw  for  three  days  when  his  A  boy  fifteen  years  old  who,  after 
hand  was  injured  by  coming  into  con-  working  four  months  in  the  same  room 
tact  with  it,  is  presumed  to  have  ap-  with  a  certain  saw,  stumbles  and  comes 
predated  all  the  ordinary  dangers  ac-  into  contact  with  it,  while  carrying 
companying  its  use,  and  cannot  recover  pieces  of  timber,  cannot  recover, 
damages.  Prentiss  v.  Kent  Furniture  Journeaux  v.  B.  H.  Stafford  Co.  (1899) 
Mfg.  Co.  (1886)  63  Mich.  478,  30  N.  122  Mich.  396,  81  N.  W.  259. 
W.  309.  The  danger  of  sawing  a  plank  with  a 

The  case  should  be  taken  from  the  circular  saw  is  presumed  to  be  appre- 
jury  where  a  youth  eighteen  years  old,  ciated  by  a  boy  of  fourteen,  where  he 
who  had  acquired  some  knowledge  of  has  used  it  three  or  four  times,  and  ad- 
mechanics  during  his  employment  in  mita  that  he  knew  that,  if  his  hands 
a  pulp  mill  and  his  apprenticeship  to   touched    it,    they    would    be    injured. 
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Eettchen  v.    Chipman    (1898)    87   Md.  (1889)    51   N.   J.  L.   508,   14  Am.   St. 

729,  41  Atl.  65.  Rep.  699,  18  Atl.  852. 

Whether  or  not  failure  to  warn  a  boy       An  inexperienced  employee  of  seven- 

of  nineteen  employed  in  a  sawmill,  of  teen  does  not,  as  matter  of  law,  under- 

the  danger  from  a  circular  saw  set  in  a  stand  the  risk  of  using  a  "bolting  saw" 

table   over   which   he   was    required   to  without    a    carriage    attachment,    after 

throw  blocks  of  wood,  was  such  negli-  using  it  three  weeks  without  such  at- 

gence  as  to  render  the  employer  liable  tachment,  where  none  had  been  on  it  at 

for  the  loss  of  the  boy's  fingers  from  any    time    while    he    used    the    same, 

coming  in  contact  with  the  saw,  is  for  Olmsoheid  v.  N elson-Tenney  Lumber  Co. 

the  jury  upon  evidence  that  the  saw  ex-  (1896)   66  Minn.  61,  68  N.  W.  605. 
tended  above  the  top  of  the  table  about        Whether  an  employer  is  negligent  in 

3    inches,    and    was    partially    covered  failing  to  instruct  a  boy  sixteen  years 

with  sawdust,  and  ran  very  swiftly,  be-  of  age  unfamiliar  with  machinery,  as  to 

ing  scarcely  visible,  and  that  throwing  the  dangers   of  removing  a  tub  placed 

things  over  the  table  when  the  saw  was  underneath  a  rapidly  revolving  saw  to 

running  was   "pretty  risky,"   and  that  catch  the  scraps  and  sawdust  which  fell 

he  had  not  previously  performed  such  from  it  is  a  question  for  the  jury.    Barg 

work,  although  he  had  some  knowledge  v.  Bousfield  (1896)  65  Minn.  355,  68  N. 

of  the  existence  of  the  saw  and  had  had  W.  45. 

considerable   experience    in   working   in        An  inexperienced  boy  of  fifteen,  even 

sawmills.    Effan  v.  Sawyer  d  A.  Lumber  after    he    has    been    told    how    to    saw 

Co.   (1896)   94  Wis.  137,  68  N.  W.  756.  blocks  by  means  of  a  circular  saw,  with- 

A  verdict  finding  the  foreman  of  the  out  a  saw-rest,  is  not,  as  matter  of  law, 
defendant  negligent  in  omitting  to  in-  chargeable  with  knowledge  of  the  ape- 
struct  a  youth  of  nineteen  suddenly  cial  danger  that  a  block  may  bound 
called  upon  to  fill  the  place  of  the  regu-  back  and  force  his  hand  under  the  saw, 
lar  operator,  as  to  the  dangers  of  an  if  the  block  is  not  pushed  squarely 
"edger"  saw,  will  not  be  disturbed,  al-  against  the  saw.  Jarvis  v.  Goes  Wrench 
though  it  appears  that  he  had  been  Co.  (1900)  177  Mass.  170,  58  N.  E.  587. 
working  for  a  considerable  time  close  to  A  boy  fourteen  years  of  age,  injured 
the  saw,  in  trucking  and  carry  off  the  on  the  first  day  he  went  to  work,  by 
lumber  which  was  trimmed  by  it.  James  the  contact  of  his  hand  with  a  buzz- 
V.  Rapides  Lumber  Co.  (1898)  50  La.  saw,  was  held  unable  to  recover  in  Mo- 
Ann.  717,  44  L.R.A.  33,  23  So.  469  (in  Cann  v.  MatUson  (1895)  12  Misc.  214, 
this  case,  it  should  be  noted  that  the  33  N.  Y.  Supp.  263.  But  qucere  as  to 
court  expressly  declared  that  the  plain-  the  correctness  of  this  case, 
tiff's  minority  was  not  an  element  in  Putting  a  belt  on  a  pulley  within  a 
the  conclusion  arrived  at,  as  he  was  few  inches  of  a  rapidly  revolving  saw  is 
apparently  a  full-grown  man,  and  there  a  work  of  too  great  hazard  to  require 
was  no  evidence  tending  to  show  that  any  servant  to  do,  however  skilful  or 
the  defendant  was  aware  of  his  minor-  experienced,  and  the  danger  is  not  one 
ity).  which  a  minor  can  be  said  to  appreciate 

Where   a  youth   seventeen  years   old  in  such  a  sense  as  to  charge  him  with 

who   has  had  an  experience  of  several  assuming  the  responsibility  for  an  in- 

years     in     sawmill     work     is     injured  j"ry   received   in   obeying   an   order   to 

a  day  and  a  half  after  beginning  to  use  adjust  a  belt  under  such  circumstances, 

a  circular  saw  in  a  manner  which  he  ^If'*""  ff^'  £?i  ■*"•  Stoltzenburg  (1895) 

declares  to  be  unfamiliar,  it  is  for  the  °^J}^-  ^PP;       .■       ^         ,.       ,   .     ,  ., 

jury  to  say  whether  he  knew  or  ought  .    ^^.^  "'^'*"  ^«  .°°*  ''^/Vf*^*  '"  ^^'^i 

to  have  known  of  the  particular  dan|er  J"f>  ^f/",  ^  ?'^"'""  °^  *^^  danger  of 

.     .J     .    .  ,  ^„  T     ,  letting  his   hand  come  m  contact  with 

incident  to  such  use      Hanson  v.  L^.  ^^  u„g„arded  saw.     Scanlan  v.  George 

low    Mfg.    Go.    (1894)    162    Mass.    187,  ©.  Page  Box  Go.   (1910)   205  Mass.  12, 

38  N.  E.  363.  90  ]sr.  E.  1146. 

A  verdict  against  the  employer  was        a   boy   of   seventeen,    though   inexpe- 

allowed  to  stand,  where  he  had  failed  rienced  and  without  instruction,  cannot 

to  instruct  as  to  the  dangers  of  a  cir-  recover  for  injuries  caused  by  attempt- 

cular  saw  a  youth  of   seventeen  years  ing  to  clean  out  a  trough  under  a  cir- 

who  had  had  no  experience  in  the  use  cular  saw  with  his  hands,  which  came 

of    such    a   machine.      Smith    v.    Irwin  in   contact   with   the    saw.      Martin   v. 
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Detroit  Lumber  Co.    (1905)    141  Mich,  two  months  which  has  elapsed  since  he 

363,  104  N.  W.  692.  entered  the  employment,  will  not  be  set 

( j )    Planers    and   other   cutting   ma-  aside.     Verdelli  v.  Gray's  Earior  Com- 

ohinery. —  (See   also   subd.    (x),  infra.)  mercial    Co.    (1897)    115    Cal.    517,    47 

A   youth   nineteen  years   old   who   has  Pac.  364. 

been    engaged    for    three   weeks    in   the  In  Fones  v.  Phillips    (1882)    39  Ark. 

work    of    carrying    off   dressed    lumber  17,  43  Am.  Rep.  264,  the  court  reasoned 

after   it   has   passed  through   a   planer  upon  the  assumption  that  it  was  for  the 

cannot    recover    for    an    injury    to   his  jury  to  say  whether  recovery  could  be 

hand,   resulting  from  its   contact  with  had  by  a  boy  of  fourteen  years  who  had 

the  knives,  while  he  is  putting  a  hood  been  instructed  as  to  the  proper  manner 

in  position.     Crown,  v.  Orr   (1893)    140  of  operating  a  planer,  but  was  injured 

N.    y.    450,    35    N.    E.    648,    reversing  on  the  third  day  after  he  began  work, 

(1893)    71   Hun,   613,  24  N.  Y.   Supp.  through  allowing  his  hand  to  come  into 

620.  contact  with  the  knives  while  he  was 

A  youth  seventeen  years  of  age  who  removing  chips,  a  position  which  re- 
has  worked  several  years  in  a  carriage  quired  him  to  work  with  his  back  to 
factory  and  two  months  on  a  planer  is  the  machine,  and  which  involved  a  dan- 
presumed  to  appreciate  the  danger  that,  ger  as  to  which  he  had  received  no  cau- 
in  attempting  to  walk  on  boards  piled  tion. 

alongside  the  planer,  he  may  slip,  and  In  Adamis  v.  Clymer   (1893)   1  Marv. 

so  fall  upon  the  machine.    Rikel  v.  Fer-  (Del.)   80,  36  Atl.  1104,  it  was  left  to 

guson   (1889)   25  N.  Y.  S.  R.  960,  5  N.  the  jury  to  say  whether  the  manipula- 

Y.   Supp.    774,   affirmed   in    (1889)    117  tion  of  a  pony-planer  with  knives  run- 

N.  Y.  658,  22  N.  E.  1134.  ning  at  the  rate  of  3,500  to  4,500  revo- 

In    Palmer    v.    Harrison     (1885)     57  lutions     a     minute     involved     dangers 

Mich.  182,  23  N.  W.  624,  a  case  of  in-  which  were  latent  as  respects  a  youth 

jury  to  a  boy  of  sixteen,  caused  by  con-  sixteen  years  of  age,   after  two  and   a 

tact  of  his  hand  with  revolving  knives  half  months  of  experience  in  the  use  of 

of  a  jointer,  it  was  held  that  a  verdict  it. 

for  the  defendant  had  rightly  been  di-  The  danger  of  permitting  one's  finger 

reoted,  for  the  reason  that  no  notice  or  to  be  caught  in  a  tuft  of  hay  about  to 

warning   could   have   helped   him.     The  pass  between  the  knives  of  a  hay-cutter 

evidence  showed  that  he  had  worked  in  is   perfectly   apparent  to   a   servant   of 

the  shop  where  the  jointer  was  located  twenty  years,  without  instruction,  even 

for  two  weeks  previous  to  receiving  his  though  he  has  never  done  any  work  of 

injury,    and   had   seen    the   machine   in  the    same    description    before    the    day 

which  the  accident  occurred  every  day  when  the  injury  is  received.     Stuart  v. 

during  the  period,   both   standing  still  West  End   Street   B.    Co.    (1895)    163 

and  when  in  use,  and  that  he  knew  all  Mass.  391,  40  N.  E.  180. 

about  its  location  and  use,  and  worked  A    comprehension    of   the    danger    of 

about  it  every  day.    He  himself  testified  having  his  fingers  caught  between  the 

that   he    knew   the   jointer   was    there;  cylinders  of   a   "skiving  machine,"   and 

that,  if  he  came  into  contact  with  it  he  thus  drawn  against  the  knife,  was  im- 

would  be  injured;    and  that  if  he  had  puted  to  a  boy  of  sixteen  who  had  been 

looked    at    it    he    would    have    known  told  that   if  he   got  his   fingers   in   he 

whether  it  was  running  or  still.  ^o^ia  be  hurt,  and  that  he  must  look 

A  boy  of  fifteen  years  who  has  been  q^^  about  his  fingers.    Pratt  v.  Prouty 

engaged   for   several  weeks   in   pushing  ^gg^,    j^^  j^j^gg    333^  26  N.  E.  1002. 

wooden   rails   again.st   revolving   knives  ^^  ^j^^  ^^^^    ,^)     .„^^^ 

IS  charged  with  knowledge  of  the  dan-  sixteen-year-old  employee  required 
ser  of  permitting  his  hand  to  come  un-  .  ,  ,,  Z  ,  K,-  ,  , 
der  them.  Bohn  Mfg.  Co.  v.  Erickson  *»  \°}d  ^"'"k  ""^er  a  cutting  tool  on  a 
(1893)  5  C.  C.  A.  341,  12  U.  S.  App.  machine  assumes  the  risk  of  the  tool 
260  55  Fed  943  causing  the  work  to  swerve  so  as  to 
A  verdict  in '  favor  of  a  minor  of  firing  his  hand  in  contact  with  the  cut- 
eighteen  who  is  injured  in  handling  a  ting  edge,  if  to  his  knowledge,  the 
"pony  planer,"  in  the  use  of  which  he  swerving  occurs  frequently  or  occasion- 
has  had  no  practical  experience  except  ally,  and  he  continues  to  perform  the 
such  as  he  has  acquired  on  a  few  pre-  service  without  notice  to  his  master  and 
vious    occasions    during   the    period    of  a  promise  to  repair.     W.  B.  Conkey  Co. 
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V.  Larsen  (1910)  173  Ind.  585,  29 
L.R.A.(N.S.)    116,  91  N.  E.  163. 

(k)  Cogwheels  and  gearings. —  (See 
also  subd.  (x),  infra.)  In  a  case  where 
a  youth  of  seventeen  had  been  engaged 
for  one  month  in  carrying  away  the  fin- 
ished products  of  a  machine,  and  was 
injured  the  first  day  he  was  set  to  work 
on  the  machine  itself  by  some  uncov- 
ered gearing,  it  was  held  that  the  risk 
was  apparent.  Cumvingham,  v.  Bath 
Iron  Works  (1899)  92  Me.  501,  43  Atl. 
106. 

A  verdict  has  been  held  to  be  rightly 
directed  for  the  defendant  where  a  serv- 
ant sixteen  years  old  was  injured  by 
coming  into  contact  with  moving  cog- 
wheels the  same  day  that  he  began 
work.  Downey  v.  Sawyer  (1892)  157 
Mass.  418,  32  N.  E.  654. 

A  paper  cutter  in  defendant's  mill  in- 
jured by  being  caught  in  an  unguarded 
gearing  in  a,  machine  was  held  unable 
to  recover,  where  the  evidence  was  that 
he  had  worked  in  another  paper  mill 
for  two  years,  live  weeks  of  which  he 
was  employed  as  a  paper  cutter;  that 
he  was  sixteen  years  old,  and  under- 
stood the  danger  of  working  around 
machinery;  and  that  he  was  caught  in 
the  machine  while  changing  his  clothes, 
preparatory  to  going  home.  Helmke 
v.  Thilmany  (1900)  107  Wis.  216,  83 
N.  W.  360. 

An  employee  sixteen  years  old  who 
has  worked  sufficiently  long  to  become 
acquainted  with  the  conditions  cannot 
recover  for  an  injury  caused  by  his 
slipping  from  a  box  on  which  he  was 
standing,  and  so  coming  into  contact 
with  a  cogwheel.  Fitzgerald  v.  Elsas 
Paper  Go.  (1900)  30  Misc.  438,  62  N.  Y. 
Supp.  597. 

It  has  been  held  that  a  boy  fifteen 
years  of  age  who  undertook  to  operate 
a  machine  having  unguarded  cogwheels 
assumed  the  resulting  risk,  where  he 
had  worked  for  several  months  in  the 
same  room  with  the  machine,  but  was 
injured,  owing  to  the  absence  of  the 
guards,  two  days  after  he  had  been 
transferred  to  the  work  of  feeding  it. 
E.  8.  Eiggins  Carpet  Co.  v.  O'Keefe 
(1897)  25  C.  C.  A.  220,  51  U.  S.  App. 
74,  79  Fed.  900.  No  specific  reference 
was  made  by  the  court  to  the  experience 
obtained  before  the  transfer  to  the  new 
work,  and,  apparently,  recovery  was 
denied    independently   of   this   element. 

An  employer  may  properly  assume 
that  even  a  boy  of  fourteen  years  need 


not  be  told  that,  if  he  puts  his  fingers 
into  gearing,  they  will  be  crushed. 
Silvia  V.  Sagamore  Mfg.  Co.  (1901)  177 
Mass.  476,  59  N.  E.  73. 

In  a  case  where  an  uninstructed  boy 
thirteen  years  old  was  injured,  after 
three  months'  work,  by  placing  his  hand 
where  it  came  into  contact  with  moving 
cogwheels,  it  was  held  that  a  verdict  for 
the  defendant  had  been  properly  di- 
rected. White  v.  Witteman  Lithograph- 
ic Co.  (1890)  58  Hun,  381,  12  N.  Y. 
Supp.  188  (1892)  131  N.  Y.  631,  30 
N.  E.  236. 

A  boy  twelve  years  old  who  has  been 
working  at  a  machine  for  two  days,  and 
is  injured  by  contact  with  a  cogwheel 
while  putting  into  place  a,  cylinder  be- 
longing to  the  machine,  cannot  recover 
on  the  theory  that  he  should  have  been 
instructed  as  to  the  dangers  of  the 
operation.  Bwikley  v.  Guita  Percha  & 
Rubier  Mfg.  Co.  (1889)  113  N.  Y.  540, 
21  N.  E.  717. 

In  another  case  it  was  held  that  no 
negligence  was  predicable  of  the  failure 
to  instruct  a  boy  twelve  years  of  age 
after  he  had  worked  for  two  months  in 
the  room  with  the  cogwheels.  .  Ciriack 
V.  Merchants'  Woolen  Co.  (1888)  146 
Mass.  182,  4  Am.  St.  Rep.  307,  15  N.  E. 
579.  The  verdict  having  been  set  aside 
there  was  a  second  trial  upon  a  some- 
what diflferent  theory,  and  another  ver- 
dict for  the  plaintiff  was  rendered. 
This  was  sustained  (151  Mass.  152,  6 
L.R.A.  733,  21  Am.  St.  Rep.  438,  23 
N.  E.  829)  on  the  ground  that  the  case 
was  for  the  jury,  because  the  master 
was  aware  that  the  boy  possessed  less 
than  average  intelligence,  and  had  sent 
him  on  an  errand  requiring  haste,  to  a 
dimly  lighted  place,  where  the  cog- 
wheels were  likely  to  catch  his  clothes, 
and  because  the  plaintiflF,  although  he 
had  worked  in  the  room  which  con- 
tained the  cogwheels,  and  was  undoubt- 
edly familiar  with  them  in  a  general 
way,  had  never  worked  so  near  them 
as  to  have  had  occasion  specially  to 
consider  the  risk  of  getting  his  clotiiing 
caught  in  it. 

A  female  employee  of  less  than  twen- 
ty-one years  (precise  age  not  stated), 
who  had  been  working  "some  time"  on 
a  machine  (not  specified,  but  apparent- 
ly for  cutting),  was  held  to  understand 
the  risk  of  contact  with  it.  Oszlcoscil 
V.  Eagle  Pencil  Co.  (1889)  25  Jones  & 
S.  217,  6  N.  Y.  Supp.  501,  affirmed  in 
(1890)    119  N.  Y.  631,  23  N.  E.  1145. 
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In  Rum/mel  v.  Dilworth  P.  d  Co. 
(1890)  131  Pa.  509,  17  Am.  St.  Rep. 
827,  19  Atl.  345,  346,  the  plaintiff  was 
a  lad  of  about  seventeen  years,  having 
very  little  acquaintance  v?ith  the  busi- 
ness or  its  dangers.  He  went  into  the 
employ  of  the  defendants  on  Tuesday, 
and  was  injured  on  Friday  of  the  same 
week.  He  was  employed  as  a  "drag- 
down,"  but  was  hurt  while  perform- 
ing the  duties  of  a  "roller,"  in  open- 
ing and  closing  the  gate  between  the 
first  and  second  pairs  of  rollers.  The 
cogwheels  by  which  the  rollers  were 
moved  were  covered  along  the  whole 
length  of  the  train,  except  at  the  point 
over  which  Hummel  had  to  reach  to 
open  and  close  the  gate.  If  they  had 
been  covered  at  that  point  the  accident 
could  not  have  happened.  The  court 
said:  "In  view  of  the  youth  and  want 
of  experience  in  the  business  on  the 
part  of  Pummel,  it  was  necessarily  a 
question  for  the  jury  whether  his  em- 
ployer had  sufficiently  warned  and  in- 
structed him  about  the  dangers  of  the 
employment,  and  how  to  avoid  them, 
or  had  done  all  that  was  reasonably 
necessary  to  protect  him  from  injury." 
In  Coombs  v.  New  Bedford  Cordage 
Co.  (1869)  102  Mass.  572,  3  Am.  Rep. 
506;  it  was  held  proper  to  find  a  master 
negligent  in  not  instructing  a  boy  of 
fourteen,  injured  the  second  day  after 
he  began  work  in  a  very  noisy  room, 
his  duties  requiring  him  to  break 
strands  of  hemp  at  intervals,  an  opera- 
tion which  brought  his  hands  very  close 
to  the  cogs  of  another  machine  very 
close  to  the  one  he  was  working  with. 
According  to  the  court  in  CiriaoJc  v. 
Merchants'  Woolen  Co.  (1888)  146 
Mass.  182,  4  Am.  St.  Rep.  307,  15  N.  E. 
579,  the  controlling  factor  in  this  case 
was  the  short  time  the  servant  had  been 
at  work. 

In  Nada/u  v.  White  River  Lumber  Co. 
(1890)  76  Wis.  120,  20  Am.  St.  Rep.  29, 
43  N.  W.  1135,  a  verdict  for  the  plaintiff 
was  upheld,  in  a  case  where  the  injury 
was  received  only  five  days  after  the 
servant  began  work,  on  the  ground  that 
the  owner  of  a  sawmill  who  hires  an 
inexperienced  youth  nineteen  years  of 
age  to  do  work  which  requires  him  to 
keep  moving  along  a  narrow  alley-way 
only  19  inches  in  width,  with  revolv- 
ing cogwheels  behind  him,  is  bound  to 
warn  him  as  to  the  nature  of  the  perils 
to  which  he  will  be  exposed. 

A  boy  twelve  years  of  age  who  is  in- 


jured by  an  uncovered  cogwheel,  while 
attempting  to  replace  a  roller  in  a  flax- 
scutching  machine,  should  not  be  non- 
suited, where  he  testifies  that  he  had 
never  worked  round  the  machine  before 
the  day  of  the  accident,  that  he  received 
no  instructions  as  to  the  proper  manner 
of  handling  it,  and  that,  having  been 
suddenly  called  upon  to  put  the  roller 
in  its  place,  he  did  this  in  the  same  way 
that  he  had  seen  his  fellow  servants  do 
it.  Yicary  v.  Keith  (1873)  34  U.  C.  Q. 
B.  212. 

The  question  whether  a  boy  ten  yeara 
of  age  who  was  injured  by  being  caught 
in  uncovered  machinery  after  having 
worked  for  three  weeks  had  a  sufficient 
understanding  of  the  hazard  of  the  em- 
ployment to  bar  his  recovery  was  held 
to  be  a  question  for  the  jury  in  Bayden 
V.  Smithville  Mfg.  Co.  (1861)  29  Conn. 
548. 

Evidence  that  there  was  a  shadow 
over  the  box  of  a  wheel  which  a  boy 
sixteen  years  of  age  was  examining 
when  his  hand  was  drawn  into  the 
wheel  is  admissible  as  part  of  the  res 
gestce,  and  as  a  fact  to  be  considered  in 
determining  whether  the  boy  observed,, 
and  therefore  assumed,  the  risk,  and 
whether  the  master  was  negligent  in 
not  guarding  the  wheel  and  in  not 
warning  the  plaintiff  of  danger.  Ku- 
cera  v.  Merrill  Lumber  Co.  (1895)  91 
Wis.  637,  65  N.  W.  374. 

In  a  case  where  a  youth  sixteen 
years  old,  on  the  twelfth  day  after  be- 
ginning to  work  again  in  a  mill  in 
which  he  had  onca  before  been  em- 
ployed, caught  his  clothes  in  cogs  while 
he  was  removing  slabs,  it  was  held  that 
he  could  show  the  changes  made  in  the 
arrangements  of  the  mill  as  bearing 
upon  his  want  of  familiarity  with  them 
when  hurt.  Buizega  v.  Cutler  &  B. 
Lumber  Co.  (1883)  51  Mich.  272,  16 
N.  W.  643. 

The  following  instructions  formulat- 
ed in  Coombs  v.  'Neto  Bedford  Cordage 
Co.  (1869)  102  Mass.  572,  3  Am.  Rep. 
506,  were  expressly  approved  in  Sulli- 
van V.  India  Mfg.  Co.  (1873)  113  Mass. 
396,  as  "carefully  guarding  the  rights 
of  employers  and  employees,"  in  a  case 
involving  facts  similar  to  the  above. 
"Upon  the  new  trial  of  the  case  at 
bar,  the  jury  should  be  instructed  that 
the  defendants  had  the  legal  right  to 
run  their  machinery  without  fencing  or 
boxing  it,  unless  by  so  doing  they  ex- 
posed persons  in  their  employment,  or 
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other  persons  who  came  upon  the  prem- 
ises by  their  procurement  or  invitation, 
to  danger  of  which  they  gave  no  suffi- 
cient notice;  that  if,  by  the  fact  that 
tlie  cogs  were  in  sight,  and  the  danger 
from  them  apparent,  the  jury  should  be 
satisfied  that  the  plaintiff  had  reason- 
able notice  of  the  peril  to  which  he  was 
exposed,  and,  understanding  it,  chose 
"to  undertake  the  employment  which  ex- 
posed him  to  it,  he  cannot  recover;  but 
that  if,  on  the  other  hand,  they  should 
be  satisfied  that  the  defendants  knew 
or  had  reason  to  know  the  peril  to 
which  he  would  be  exposed,  and  did  not 
give  him  any  sufficient  or  reasonable 
notice  of  it,  and  if  he,  without  any  neg- 
ligence on  his  own  part,  from  inexpe- 
rience or  reliance  upon  the  directions 
given  him,  failed  to  perceive  or  appre- 
ciate the  risk,  and  was  injured  in  con- 
sequence, they  would  be  responsible  to 
him  in  this  action." 

(1)  Mangles  and  ironing  machines. — ■ 
(See  also  subd.  (x),  infra.)  There  is 
no  duty  to  warn  an  inexperienced  girl 
seventeen  years  of  age  as  to  the  danger 
of  injuring  her  hands  by  bringing  them 
into  contact  with  the  rollers  of  a  man- 
gle. O'Hare  v.  Keeler  ( 1897 )  22  App. 
Div.  191,  48  N.  Y.  Supp.  376  (injured 
after  working  about  one  hour). 

A  girl  seventeen  years  old,  of  ordi- 
nary intelligence,  employed  to  work  at 
a  mangle,  is  chargeable  with  a  knowl- 
edge of  the  risk  of  her  hand  being 
caught  between  the  heated  cylinders  of 
the  mangle.  Oreef  Bros.  v.  Brown 
(1898)  7  Kan.  App.  394,  51  Pac.  926 
(accident  occurred  two  days  after  she 
"began  work ) . 

Recovery  has  been  denied  to  a  girl 
sixteen  years  of  age  whose  hand  was 
caught  between  the  rollers  of  a  mangle 
after  she  had  been  working  two  weeks 
in  the  laundry,  and  for  three  or  four 
days  on  the  mangle  itself.  A  girl  six- 
teen years  of  age  v/ho  has  been  working 
for  two  weeks  in  a  laundry,  and  for 
three  days  at  a  mangle,  cannot  recover 
for  injuries  caused  by  catching  her 
hand  in  the  rollers  of  the  mangle. 
Jones  V.  Boim-ts  (1894)  57  111.  App.  56. 

Since  the  wrinkling  of  the  canvas 
■which  surrounds  the  rollers  of  a  man- 
gle is  a  constantly  recurring  obvious 
defect  connected  with  the  daily  use  of 
the  machine,  a  female  operative  sixteen 
years  old  who  has  worked  six  months  in 
the  laundry  and  six  weeks  on  the  man- 
gle assumes  the  risk  of  having  her  hand 


drawn  between  the  rollers  as  a  result 
of  that  wrinkling.  Walsh  v.  Commer- 
cial Steam  Laundry  Co.  (1895)  11 
Misc.  3,  31  N.  Y.  Supp.  833. 

A  girl  fifteen  years  old  and  of  or- 
dinary intelligence  is  presumed,  after 
ten  days'  work  with  the  machine,  to  un- 
derstand the  risk  of  having  her  hand 
caught  between  the  roller  and  jacket  of 
a  mangle  operated  by  her.  Oroth  v. 
Thomann  (1901)  110  Wis.  488,  86  N. 
W.  178. 

The  fact  that  a  girl  fourteen  years 
old,  who  is  injured  by  having  her  hand 
drawn  between  tne  ironing  rollers  in  a 
laundry,  has  received  no  instructions  as 
to  the  dangers  of  the  work,  will  not  en- 
title her  to  recover,  where,  at  the  time 
of  the  accident,  she  had  been  feeding 
the  machine  for  a  period  of  six  weeks. 
Eickey  v.  Taaffe  (1887)  105  N.  Y.  26, 
12  N.  E.  286  (held  that  plaintiff  should 
have  been  nonsuited). 

A  girl  of  fourteen  who  had  worked  in 
a  laundry  ten  days,  but  was  injured  the 
first  day  she  was  assigned  to  the  duties 
in  question,  was  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in 
failing  to  understand  that  a  piece  of 
blanket  which  had  been  partially  torn 
loose  from  a  mangle  which  she  was 
feeding,  was  liable  to  catch  her  hand 
and  draw  it  into  the  machine,  where  the 
evidence  shows  that  the  injury  was  due 
to  the  want  of  repairs,  and  not  to  the 
ordinary  dangers  incident  to  the  oper- 
ation of  the  machine.  Fitehenry  v. 
Lamson  (1897)  19  App.  Div.  54,  45  N. 
Y.  Supp.  875. 

It  is  for  the  jury  to  say  whether  a 
girl  of  fourteen  years,  hired  to  feed 
paper  to  a  mangle  in  a  paper  mill, 
should  have  been  instructed  how  to  per- 
form the  work  of  carrying  off  the  paper, 
to  which  duty  she  was  transferred  two 
weeks  after  entering  the  service.  Allen 
V.  Jalcel  (1898)  115  Mich.  484,  73  N.  W. 
555. 

In  another  case  a  minor  eighteen 
years  old  who  had  been  working  round 
the  machine  for  three  months  was  held 
chargeable  with  an  appreciation  of  the 
danger  of  having  his  hand  drawn  be- 
tween rollers  to  which  he  was  feeding 
paper  sheets.  Gordon  v.  Reynold's 
Card  Mfg.  Co.   (1888)    47  Hun,  278. 

Whether  instruction  should  have 
been  given  is  a  question  for  the  jury, 
where  an  inexperienced  girl  of  fifteen 
was  called  away  from  the  particular 
branch  of  the  employment  in  which  she 
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-was  engaged,  and  had  her  hands  caught 
in  the  rollers  of  an  ironing  machine,  on 
the  first  day  that  she  operated  it. 
■Coffee  V.  Phillips  (1897)  21  Misc.  663, 
47  N.  Y.  Supp.  1105,  distinguishing 
Mickey  v.  Taaffe  (1887)  105  N.  Y.  26, 
12  N.  E.  286,  supra,  on  the  ground  that 
■the  servant  there  had  acquired  some  ex- 
perience. 

The  case  is  for  the  jury  where  an  in- 
experienced girl  fifteen  years  of  age 
who  was  put  at  work  passing  linen 
"through  the  rollers  of  a  machine  which 
-usually  had  a  guard  before  it  to  pre- 
sent the  operator's  hand  from  getting 
•caught,  but  was  not  guarded  at  the  time 
of  the  accident,  was  given  no  warning, 
4ind,  supposing  that  the  rollers  were 
too  close  together  to  permit  her  hands 
to  go  between,  allowed  one  of  her  hands 
-to  get  caught.  Levy  v.  Clark  (1899) 
•90  Md.  146,  44  Atl.  990. 

A  boy  of  sixteen  will  be  presumed  to 
Tcnow  and  appreciate  the  danger  of  hav- 
ing his  finger  drawn  in  by  the  inward 
revolving  rollers  of  a  mangle.  Wiggins 
T.  E.  Z.  Waist  Co.  (1910)  83  Vt.  365, 
76  Atl.  36. 

In  Grizzle  v.  Frost  (1863)  3  Fost.  & 
F.  622,  where  a  girl  of  sixteen  was  in- 
jured by  the  rollers  of  a  machine  for 
■carding  hemp,  Cockburn,  Ch.  J.,  left  the 
•determination  of  the  employer's  respon- 
sibility to  the  jury,  charging  them  as 
follows:  "I  am  of  opinion  that  if  the 
owners  of  dangerous  machinery,  by  their 
foreman,  employ  a  young  person  about 
it  quite  inexperienced  in  its  use,  either 
without  proper  directions  as  to  its  use, 
or  with  directions  which  are  improper 
and  which  are  likely  to  lead  to  danger 
of  which  the  young  person  is  not  aware, 
and  of  which  they  are  aware — as  it  is 
their  duty  to  take  reasonable  care  to 
avert  such  danger,  they  are  responsible 
for  any  injury  which  may  ensue  from 
the  use  of  such  machinery."  This  rul- 
ing was  never  questioned  in  any  court 
of  review. 

(m)  Other  machinery  with  revolving 
rollers. — There  is  no  duty  to  instruct  a 
youth  nineteen  years  old  and  of  ordi- 
nary intelligence  as  to  the  obvious  dan- 
ger of  getting  his  fingers  squeezed  while 
feeding  scrap  rubber  into  a  machine 
containing  two  revolving  cylinders  about 
i  to  i  of  an  inch  apart.  Sullivan  v. 
Simplex  Electrical  Co.  (1901)  178  Mass. 
35,  59  N.  E.  645,  holding  that  the  fact 
of  the  master's  vice  principal  h.iving 
told    the   boy    that   he   might    use    his 


fingers  to  press  down  the  rubber  did  not 
relieve  him  of  his  duty  to  safeguard 
himself. 

After  having  operated  a  leading  ma- 
chine for  three  years,  a  youth  of  eight- 
een is  presumed  to  appreciate  the  dan- 
ger of  being  injured  by  slipping  and 
falling  against  the  rollers.  McCarthy 
V.  Mulgrew  (1898)  107  Iowa,  76,  77  N. 
W.  527. 

A  servant  nineteen  years  old  is  pre- 
sumed to  appreciate,  without  instruc- 
tion, a  danger  so  "open  to  the  senses" 
as  that  of  putting  his  hand  between  the 
rollers  used  to  fiatten  boiler  plates, 
where,  although  he  has  only  just  begun 
to  operate  the  machine,  he  has  been 
working  in  sight  of  it  for  two  years. 
Berger  v.  St.  Paul,  M.  &  M.  B.  Co. 
(1888)  39  Minn.  78,  38  N.  W.  814  (ver- 
dict for  plaintiff  set  aside). 

In  a  case  where  a  box  on  which  an  in- 
experienced boy  of  fourteen  years  was 
standing  while  he  fed  a  "cake-crusher" 
slipped  or  turned  under  him,  and  the 
arm  which  he  threw  out  to  save  himself 
was  caught  in  the  rollers,  it  was  held  to 
be  a  question  for  the  jury  whether  he 
appreciated  the  danger,  and  failed  to 
use  the  caution  appropriate  to  the  cir- 
cumstances. Em-ma  Cotton  Seed  Oil  Co. 
V.  Hale  (1892)  56  Ark.  232,  19  S.  W. 
600. 

A  verdict  for  the  plaintiff,  a  youth  of 
twenty  years,  was  set  aside  in  Nugent  v. 
Kauffman  Mill  Co.  (1895)  131  Mo.  241, 
33  S.  W.  428,  where,  after  working  for 
six  months  near  machinery  with  moving 
rollers,  he  allowed  his  hand  to  be  drawn 
between  them.  The  court  said:  "It 
would  be  a  thing  of  folly  to  say  that  de- 
fendant was  negligent  because  he  failed 
to  tell  the  plaintiff,  a  young  man 
twenty  years  of  age,  that  the  revolving 
cylinders  or  rollers  onto  which  he  had 
been  feeding  wheat  and  sweepings  from 
the  mill  floor,  for  six  months,  in  order 
that  it  might  be  pulverized  to  fiour, 
would  be  dangerous  to  the  hands  if 
they  came  in  contact  with  them." 

A  boy  eighteen  years  old  is  presumed 
to  understand,  without  any  special  skill 
or  experience,  that  if  he  gets  his  fingers 
into  the  rolls  of  a  straw  cutter  they  will 
be  caught  thereby,  and  that,  if  they  are 
caught,  they  will  be  injured.  Roth  v. 
8.  E.  Barrett  Mfg.  Co.  (1897)  96  Wis. 
615,  71  N.  W.  1034. 

Where  a  boy  of  sixteen  who  was  feed- 
ing corn  stalks  to  the  rollers  of  a  ma- 
chine  for   extracting  the  pith  put  his 
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hand  between  two  sets  of  rollers  in  an 
attempt  to  remove  a  stalk  that  had 
jammed,  the  result  being  that  his  hand 
was  crushed,  it  was  held  that  the  fail- 
ure to  warn  him  of  the  danger  of  so 
doing  was  not  negligence.  Marsden  Co. 
V.  Johnson   (1899)   89  111.  App.  100. 

A  boy  fifteen  years  of  age  who  has 
worked  for  three  years  with  a  machine 
with  revolving  iron  rollers  placed  with- 
in f  of  an  inch  of  each  other  is  pre- 
sumed to  appreciate  the  risk  incident 
to  its  use.  McCarthy  v.  Mulgrew 
(1898)   107  Iowa,  76,  77  N.  W.  527. 

A  master  is  not  bound  to  give  an  in- 
telligent boy  of  fifteen  years  warning 
that  his  hand,  if  inserted  too  far  be- 
tween a  belt  of  felting  and  a  hot  cylin- 
der over  which  it  runs,  will  be  drawn 
in  and  brought  into  contact  with  the 
cylinder.  Lowcoch  v.  Franklin  Paper 
Co.  (1897)  169  Mass.  313,  47  N.  E. 
1000. 

It  is  not  negligence  to  omit  telling  a 
seventeen-year  old  boy  of  more  than 
usual  enterprise  and  intelligence,  em- 
ployed on  a  "drier"  machine  five  or  six 
weeks,  who  understands  the  danger  of 
getting  his  hands  dravni  in  the  machine, 
knows  that  if  they  are  drawn  in  they 
will  be  burned,  and  that  cloth  of  various 
sizes  frequently  passes  through  the  ma- 
chine, in  which  he  knows  that  there  are 
tears  of  various  sizes  and  shapes,  that 
there  are  liable  to  be  holes  also  in  the 
cloth,  although  he  testifies  that  he  had 
seen  no  holes  in  the  cloth,  and  that  his 
hand  was  caught  in  a  hole  and  drawn 
into  the  machine,  where  others  testify 
that  the  holes  frequently  occur.  Shine 
V.  Cocheco  Mfg.  Co.  (1899)  173  Mass. 
558,  54  N.  E.  245. 

A  master  is,  as  a  matter  of  law,  free 
from  negligence  in  failing  to  give  in- 
structions to  a  youth  who  has  worded 
for  six  months  on  a  machine  substan- 
tially the  same  as  that  which  causes 
the  injury,  and  nearly  one  month  on 
the  latter,  in  reference  to  the  danger 
of  injury  from  allowing  his  hands  to  be 
caught  between  a  roll  of  cloth  and  one 
of  the  cylinders  between  which  it  has  to 
be  passed.  Crowley  v.  Pacific  Mills 
(1889)  148  Mass.  228,  19  N.  E.  344 
(verdict  for  defendant  should  have  been 
directed). 

In  Kaillen  v.  'Northwestern  Bedding 
Co.  (1891)  46  Minn.  187,  48  N.  W.  779, 
the  contention  of  defendant  was  that 
the  danger  of  allowing  the  hand  to  come 
in  contact  with   revolving  rollers  was 


self-evident  to  anyone  who  used  his 
senses,  and  that,  in  the  exercise  of  ordi- 
nary intelligence,  the  plaintifi,  a  boy 
fourteen  and  a  half  years  old,  ought  to 
have  known  that  if  his  hand  came  in 
contact  with  the  rollers  it  would  be 
drawn  in.  The  court  said:  "At  iirst 
sight  the  position  of  defendant  seems 
plausible;  but  when  we  consider  the 
fact  that  the  surface  of  the  rollers  was 
smooth,  and  the  space  between  them 
very  small,  we  think  it  not  improbable 
that  there  may  be  a  great  many  boys, 
and  even  men  of  ordinary  intelligence, 
without  experience  with  machinery, 
and  with  a  limited  knowledge  of  the  prin- 
ciples of  mechanics,  who,  while  knowing 
and  seeing  that  the  rollers  drew  in  wool 
compressed  almost  to  the  thinness  of 
paper,  would  yet,  like  this  boy,  fail  to 
realize  or  appreciate  that  they  would 
suddenly  compress  and  draw  in,  as 
quickly  as  it  came  in  the  slightest  con- 
tact with  them,  an  object  like  the  liand 
or  fingers,  many  times  thicker  than  the 
aperture  between  the  rollers.  .  .  . 
While  the  facts  do  not  make  out  a  very 
strong  case  for  the  plaintiff,  yet  we 
are  not  prepared  to  say,  as  matter  of 
law,  that  the  defendant  owed  this  boy 
no  duty  to  caution  him  as  to  the  dan- 
ger of  allowing  his  hand  to  come  in 
contact  with  these  rollers,  and  that  he 
ought  to  have  understood  this  without 
being  told." 

The  master  is  not  negligent  in  failing 
to  warn  an  employee  sixteen  years  old, 
of  average  intelligence,  of  the  danger  of 
letting  his  hand  come  in  contact  with 
inward-revolving  rollers.  Millerick  v. 
Wing  (1909)  133  App.  Div.  453,  117 
N.  Y.  Supp.  1070. 

A  boy  sixteen  or  seventeen  years  old 
must  be  presumed  to  know  the  dangers 
of  having  his  fingers  caught  in  the  in- 
ward-revolving cylinders  of  a  breaking 
machine.  Mott  v.  Packard  (1911)  108 
Me.  247,  80  Atl.  279. 

(n)  Shafts  and  set  screws. —  (See 
also  subd.  (x),  infra.)  An  employee 
eighteen  years  old  who  had  been  work 
ing  for  three  weeks  in  the  machine  shop 
where  he  was  injured,  and  had  previous- 
ly been  operating  weaving  machines  to 
which  power  was  communicated  by 
shafting,  was  held  to  have  assumed  tlie 
risk  from  a  projecting  set  screw  as  a 
part  of  the  machinery  with  which  he 
had  to  do  in  his  work,  although  his  at- 
tention had  not  been  particularly  called 
thereto.     Demers   v.    Marshall    (1899) 
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172  Mass.  548,  52  N.  E.  1066,  on  second 
appeal  (1901)  178  Mass.  9,  59  N.  E. 
454. 

A  servant  of  nineteen  years  with 
some  experience  as  a  factory  workman, 
and  four  and  a  half  days'  experience  in 
defendant's  mill,  was  held  unable  to  re- 
cover for  injuries  resulting  from  his 
clothes  being  caught  in  a  set  screw 
while  he  was  operating  a  machine  driv- 
en by  the  shaft,  the  evidence  being  that 
the  nature  of  his  work  had  been  ex- 
plained to  him  by  the  foreman,  and  that 
he  had  noticed  that  the  shaft  was  not 
moving  smoothly.  Kreider  v.  Wiscon- 
sin River  Paper  &  Pulp  Co.  (1901)  110 
Wis.  645,  86  N.  W.  662. 

An  intelligent  boy  of  seventeen  years 
accustomed  to  working  about  machin- 
ery cannot  recover  for  injuries  received 
while  leaning  over  a  revolving  shaft  and 
drawing  up  buckets  from  a  lower  floor, 
by  his  loose  shirt  catching  upon  the 
shaft.  Kelly  v.  Barker  Asphalt  Co. 
(1892)   93  Ky.  363,  20  S.  W.  271. 

A  verdict  against  a  master  who  omit- 
ted to  give  an  inexperienced  servant 
seventeen  years  old  special  instructions 
as  to  the  danger  of  coming  into  contact 
with  a  set  screw  will  not  be  disturbed. 
Keller  v.  Gaskill  (1894)  9  Ind.  App. 
670,  36  N.  E.  303,  second  appeal  (1898) 
20  Ind.  App.  502,  50  N.  E.  363. 

It  is  not  a  conclusion  of  law  from  the 
iact  that  a  servant  seventeen  years  old 
who  had  been  working  three  weeks  be- 
fore the  accident  was  aware  of  the  ex- 
istence of  a  set  screw  on  a  revolving 
shaft,  and  was  "sprightly"  for  one  of 
his  years,  that  he  was  aware  of  the 
risk  and  danger  of  passing  over  the 
shaft  while  it  was  in  motion.  Bowling 
V.  Allen  (1881)  74  Mo.  13,  41  Am.  Rep. 
298,  (1885)  88  Mo.  293,  (1890)  102 
Mo.  213,  14  S.  W.  751. 

(o)  Belting. — The  danger  involved  in 
attempting  to  remove  an  inking  roller 
from  a  printing  press  by  getting  within 
the  frame  of  the  press,  while  the  belt 
through  which  motion  is  communicated 
to  the  machine  is  revolved  on  the  loose 
pulley  and  the  shifter  left  unsecured,  is 
open  and  obvious,  and  therefore  pre- 
sumed to  be  appreciated,  without  any 
instructions,  by  an  employee  seventeen 
years  old,  after  he  has  been  working 
round  the  machine  for  several  months 
and  has  removed  the  rollers  several 
times.  Levey  v.  Bigelow  (1893)  6  Ind. 
App.  677,  34  N.  E.  128  (roller  came  into 


contact  with  the  shifting  lever  and 
threw  the  belt  onto  the  tight  pulley). 

To  let  a  young  man  of  seventeen 
years,  without  experience  and  to  whom 
the  foreman  has  given  erroneous  in- 
structions, undertake  the  work  of  lacing 
a  broken  belt  without  stopping  the  shaft 
over  which  it  hangs,  is  negligence. 
Archhald  v.  Yelle  (1897)  Rap.  Jud. 
Quebec,  6  B.  R.  334. 

Where  a  girl  seventeen  years  old  em- 
ployed in  a  spinning  room  was  injured 
by  the  parting  of  a  belt,  the  fact  that 
she  was  present  when  the  ends  of  the 
belt  were  laced  would  not  impute  knowl- 
edge that  the  belt  was  laced  in  an  un- 
safe manner,  and  hence  would  not  show 
that  she  assumed  the  risk  of  such  acci- 
dent. McGar  v.  National  &  P.  Worsted 
Mills  (1901)  22  R.  I.  347,  47  Atl.  1092. 

In  Cleveland  Rolling  Mill  Go.  v.  Ccr- 
rigan  (1889)  46  Ohio  St.  283,  3  L.R.A. 
385,  15  Am.  St.  Rep.  596,  20  N.  E.  466, 
the  court  affirmed  a  verdict  absolving 
from  the  charge  of  contributory  negli- 
gence a  youth  fourteen  years  of  age  who, 
without  instructions,  had  been  put  to 
work  only  a  few  days  before  the  acci- 
dent, in  close  proximity  to  a  revolving 
shaft  from  which  hung  a  loose  belt,  the 
result  being  that  his  foot  was  caught 
in  the  belt  and  whirled  round  the  shaft. 

(p)  Pulleys. — It  is  error  to  give  an 
instruction  which  permits  the  jury  to 
find  for  a  minor  servant  over  fourteen 
years  of  age  and  with  six  months'  ex- 
perience, provided  they  find  that  he  was 
directed  to  go  up  a  ladder  and  put  a 
belt  on  a  pulley  without  being  notified 
of  the  danger  of  doing  so.  It  cannot  be 
assumed  that  a  person  of  that  age  and 
that  experience  is  incapable  of  forming 
a  judgment  as  to  the  risks  of  such  an 
act.  Qreenway  v.  Conroy  (1894)  160 
Pa.  185,  40  Am.  St.  Rep.  715,  28  Atl. 
692. 

The  danger  of  one's  sleeve  being 
caught  by  a  pulley  made  of  rags,  the 
ends  of  which  are  left  loose,  is  not  so 
obvious  that  an  employee  fifteen  years 
old  who  has  had  no  experience  in  hand- 
ling machinery,  and  has  never  worked 
near  the  pulley,  is,  as  matter  of  law, 
chargeable  with  a  comprehension  of  the 
risk  of  being  caught  while  holding  a  belt 
on  the  pulley  to  assist  in  its  repair. 
Dodd  V.  Bell  (1897)  15  App.  Div.  258, 
44  N.  Y.  Supp.  198. 

(q)  Grinding  machines. — The  failure 
to  warn  a  new  employee  about  fifteen 
years  of  age  as  to  the  danger  of  putting 


3742 


MASTER  AND  SERVANT. 


[CHAP.   OV. 


her  hand  into  the  interior  of  a  choco- 
late-grinding machine  in  which  scrapers 
were  revolving  may  be  properly  found 
to  be  negligence.  O'Connor  v.  Barker 
&  Co.  (1898)  25  App.  Div.  121,  49  N.  Y. 
Supp.   211. 

(r)  Carding  machines. — In  Tinkham 
V.  Saxcyer  (1891)  153  Mass.  485,  27  N. 
E.  6,  the  court  was  "unable  to  discover 
in  this  case  any  ground  on  which  it  can 
be  held  that  the  defendants  are  liable," 
under  the  following  state  of  evidence. 
The  plaintiff  at  the  time  of  the  accident 
was  somewhat  over  sixteen  years  of  age, 
and  of  at  least  ordinary  intelligence, 
and  had  been  in  the  employ  of  the  de- 
fendants about  a  month.  Up  to  the 
forenoon  of  the  day  before  the  accident, 
he  had  been  attending  to  cards  in  the 
carding  room  of  the  defendants'  mill. 
He  was  then  set  to  work  to  help  tend 
the  machine  on  which  he  was  injured, 
the  accident  occurring  about  the  middle 
of  the  forenoon  of  the  next  day.  He 
was  told  by  the  man  who  set  him  to 
work  on  it  that  the  machine  was  a  dan- 
gerous one,  and  not  to  touch  it  when 
in  motion.  This  was  repeated  to  him 
by  the  man  who  was  running  the  ma- 
chine. He  himself  testified  that  he 
knew  the  machine  was  dangerous  when 
it  was  going,  and  that  it  was  going  at 
the  time  of  the  accident.  During  the 
day  and  more  that  he  worked  on  the 
machine,  he  helped  to  clean  it  a  number 
of  times,  and  had  therefore  the  knowl- 
edge thus  acquired,  in  addition  to  the 
warning  and  instruction  which  he  had 
received.  He  had  to  sprinkle  the  wool 
with  oil  before  it  was  put  into  the 
machine,  and  this  made  the  floor 
very  slippery,  so  that,  as  he  testified, 
he  had  to  walk  carefully.  It  was  a 
part  of  his  duty  to  gather  up  the  wool 
from  the  floor  as  it  was  blown  out  of 
the  machine,  and  put  it  back,  so  that 
it  would  go  through  the  machine  again. 
The  opening  out  of  which  the  wool  came 
was  about  2  feet  from  the  floor,  and 
was  4  feet  horizontally  by  1  foot  in 
height.  Two  or  3  inches  inside  of  it 
was  a  large  revolving  cylinder  with 
teeth  in  it.  At  the  time  of  the  accident 
he  was  gathering  up  wool  from  the  floor 
so  near  to  the  machine,  as  he  testified, 
that  if  he  slipped  he  would  go  into  it. 
He  did  slip,  and  his  arm  went  into  the 
opening  and  the  injury  complained  of 
resulted. 

A  bright  boy  seventeen  years  old  em- 
ployed  to  spread  wool,   and  cautioned 


against  allowing  his  hand  to  be  caught 
in  the  teeth  of  a  revolving  roller,  as- 
sumes the  risk  in  that  respect,  where- 
there  is  no  hidden  danger  and  the  ma- 
chine is  simple  in  construction  and  op- 
eration, although  he  has  only  worked 
on  the  machine  a  few  days  before  the 
accident  occurs.  O'Connor  v.  WhAttalt 
(1897)   169  Mass.  563,  48  N.  E.  844. 

A  verdict  has  been  set  aside,  which 
found  n  master  negligent  in  failing  tO' 
instruct  a  minor  fifteen  years  old  who^ 
had  been  working  four  days  at  the  time 
when  he  was  injured  through  allowing- 
his  shirt  sleeves  to  rest  on  the  rough 
surface  of  the  card  cloth  on  the  revolv- 
ing cylinder  of  a  carding  machine,  the- 
result  being  that  the  sleeve,  and  with 
it  his  arm,  was  drawn  between  the  rol- 
lers. Trwntle  v.  'North  Star  Woolen- 
Mill  Co.  (1894)  57  Minn.  52,  58  N.  W.. 
832. 

(s)  Cotton  pickers. — In  De  Souza  v. 
Stafford  Mills  (1892)  155  Mass.  476,  30' 
N.  E.  81,  the  court  held  that,  upon  the- 
whole  case,  a  verdict  for  the  defendant 
should  have  been  directed,  where  the- 
plaintiff,  who  was  a  foreigner  nineteen 
years  old,  speaking  no  English,  and  had 
been  working  only  sixteen  days,  had  his- 
hand  drawn  into  the  roller  of  a  beater 
picker  and  mutilated  by  the  beater, 
which  revolved  at  a  high  rate  of  speed 
behind  the  rollers.  Since  this  danger 
was  obvious,  and  the  plaintiff  also  knew 
that  the  beater  revolved  in  close  prox- 
imity to  the  rollers,  the  principle  was 
applicable  that  it  is  not  a  breach  of 
duty  to  omit  to  give  instructions  as  to. 
elements  of  danger  which  may  be  ap- 
preciated by  a  person  of  the  plaintiff's, 
age  after  a  brief  period  of  experience 
in  the  work. 

(t)  Machinery  operating  vertically. — 
A  jury  is  justified  in  finding  that  one 
who  employs  a  boy  between  fourteen 
and  fifteen  years  of  age  at  a  steam- 
power  punching  machine  is  guilty  of 
negligence  in  failing  to  notify  him  that, 
if  he  keeps  his  foot  on  the  treadle,  the 
press  will  keep  coming  down  and  going' 
up,  and  to  tell  him  how  to  take  his 
work  from  the  press  after  it  is  punched. 
Armstrong  v.  Forg  (1895)  162  Mass. 
544,  39  N.  E.  190  (accident  happened 
just  after  the  boy  began  work) . 

The  failure  of  a  master  to  caution 
a  boy  of  sixteen  years  who  is  operating- 
a  punching  machine,  against  the  danger 
from  the  slippery  condition  of  the  floor, 
does  not  render  him  liable  for  injuries. 
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to  the  boy's  hand  from  its  coming  into 
contact,  on  the  first  day  that  he  worked, 
with  the  lever  by  which  the  punch  was 
released,  as  he  attempted  to  save  him- 
self from  falling  when  his  stool,  which 
he  placed  in  a  tilted  position,  slipped 
on  the  floor,  where  the  condition  of  the 
floor  and  the  danger  from  slipping  were 
perfectly  apparent.  Koehler  v.  Syracuse 
Specialty  Mfg.  Co.  ( 1896 )  12  App.  Div. 
50,  42  N.  Y.  Supp.  182,  1105. 

No  duty  to  instruct  can  be  predicated 
where  a,  boy  of  fifteen  was  injured  by 
catching  his  hand  under  the  die  of  a 
machine  for  stamping  numbers  on  brass 
plates,  and  his  evidence  showed  that  he 
had  operated  similar  machines  before, 
and  was  aware  that,  as  long  as  he  kept 
his  foot  on  the  lever  for  throwing  the 
machine  into  gear,  it  would  continue  to 
operate.  Wahl  v.  Ghatillon  (1900)  56 
App.  Div.  554,  67  N.  Y.  Supp.  504. 

A  boy  fourteen  years  of  age,  although 
he  was  unfamiliar  with  the  work  and 
was  injured  on  the  second  day  after  he 
began  work,  was  held  to  understand, 
as  well  as  an  adult,  the  danger  of  hav- 
ing his  hand  caught  under  a  stamping 
machine.  O'Eeefe  v.  Thorn  (1899)  2 
Monaghan    (Pa.)    73,  16  Atl.  737. 

A  girl  sixteen  years  old  in  the  habit 
of  using  a  card-cutting  machine,  the 
knife  of  which  has  a  tendency  to  stick, 
and  descends  when  she  places  her  foot 
on  the  treadle,  cannot  recover  for  in- 
juries sustained  by  the  descent  of  the 
knife,  where  she  has  been  in  the  defend- 
ant's service  for  six  years  and  has  been 
operating  the  machine  for  six  months. 
Beardon  v.  Neio  York  Consolidated  Card 
Co.  (1884)  19  Jones  &  S.  134. 

Whatever  danger  is  incident  to  the 
work  of  removing  the  margins  cut  from 
calendars  by  a  knife  applied  by  hand 
and  suspended  by  a  slowly  operating 
counterpoise  weight  is  presumed  to  be 
apparent  to  a  bright  boy  of  fourteen 
years.  Malsky  v.  Schumacher  (1894) 
7  Misc.  8,  27  N.  Y.  Supp.  331  (dis- 
missal of  complaint  held  proper). 

An  inexperienced  boy  sixteen  years  of 
age  who  had  his  hand  caught  under  the 
plunger  of  a  brick-moulding  machine, 
was  allowed  to  recover  in  Chicago  An- 
derson Pressed  Brick  Co.  v.  ReitUnger 

(1891)  41   111.   App.    324,    affirmed   in 

(1892)  140  III.  334,  33  Am.  St.  Eep. 
249,  29  N.  E.  1106. 

Whether  the  duty  of  instructing  an 
ignorant  foreigner  sixteen  years  of  age 
as  to  the  proper  way  of  pushing  the 


clogging  pieces  of  clay  into  the  cylinder 
where  they  were  pressed  by  a  plunger 
was  adequately  performed  is  for  the 
jury,  where  the  evidence  is  that  he  was 
told  that  he  should  kick  them  in  with 
his  foot,  and  was  not  warned  as  to  the 
danger  of  pressing  his  foot  so  hard  as 
to  enter  the  cylinder.  Addicks  v.  Chris- 
toph  (1899)  62  N.  J.  L.  786,  72  Am. 
St.  Eep.  685,  43  Atl.  196. 

(u)  Machinery  in  cordage  facto- 
ries.— Where  plaintiff,  an  inexperienced 
girl  less  than  thirteen  years  of  age,  was 
injured  while  operating  a  bobbin-winder 
in  a  cordage  factory,  and  the  evidence 
tends  to  show  that  she  was  not  in- 
structed as  to  the  general  operation  of 
the  machine,  or  as  to  the  dangers  inci- 
dent thereto,  the  question  of  the  mas- 
ter's negligence  is  for  the  jury.  Dono- 
van V.  Overman  d  S.  Cordage  Co. 
(1900)  22  Ky.  L.  Eep.  777,  58  S.  W 
798. 

(v)  Thread-forming  machines. — In  a 
case  where  injury  was  received  on  the 
first  day  that  the  plaintifi"  began  to 
operate  a  machine  which  formed  by 
compression  the  thread  of  screw  caps 
for  tin  cans,  it  was  held  warrantable 
to  render  a  general  verdict  in  his  fa- 
vor, where  it  is  also  snecially  found  that 
he  was  only  thirteen  years  of  age,  and 
was  working  under  an  agreement  with 
his  mother  that  he  should  not  operate 
any  machinery;  that  he  was  placed  at 
work  at  a  certain  machine;  that  he  had 
no  previous  knowledge  of  its  character; 
and  that  no  warning  or  instruction  was 
given  him.  National  Enameling  & 
Stamping  Co.  v.  Brady  (1901)  93  Md. 
646,  49  Atl.  845. 

(w)  Semng  machines. — ^A  Quebec 
case  recognizes  the  duty  to  instruct  a 
young  girl  (age  not  stated)  as  to  the 
danger  of  having  her  hair  caught  in 
moving  machinery.  Parent  v.  Sohloman 
(1897)  Rap.  Jud.  Quebec,  12  C.  S.  283 
(she  had  gone  under  a  sewing-machine 
table  to  replace  the  band). 

(x)  Risks  incurred  in  cleaning,  etc., 
machinery  in  motion. — In  one  case  it 
was  laid  down  in  general  language  that 
oiling  dangerous  machinery  while  in  mo- 
tion was  contributory  negligence,  even 
though  the  servant  was  a  boy  (age  not 
stated).  Sutton  v.  Stead  (1887)  3 
Times  L.  E.  499. 

A  superintendent  who  orders  a  serv- 
ant eighteen  years  old  who  has  been 
working  for  several  days,  to  oil  a  band 
saw  while  it  is  in  motion,  the  opera- 
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tion  being  effected  by  pouring  oil  into 
a  cup  in  front  of  and  above  the  saw, 
is  not  bound  to  warn  him  of  the  obvious 
danger  that  his  hand  may  come  in  con- 
tact with  the  saw  if  he  attempts  to 
reach  rovmd  from  behind  the  saw.  But- 
ile  V.  aeorge  G.  Page  Box  Co.  (1900) 
175  Mass.  318,  56  N.  E.  583. 

Tlie  rule  under  which  a  master  is 
required  to  instruct  a  minor  of  tender 
years  who  is  set  to  work  on  a  dangerous 
machine  has  no  application  where  a  boy 
seventeen  years  old  is  injured  by  un- 
fenced  cogwheels  which  he  is  engaged 
in  oiling,  after  he  has  been  already  do- 
ing this  work  for  a  year  and  ten  months. 
Sanborn  v.  Atchison,  T.  d  8.  F.  B.  Co. 
(1886)  35  Kan.  292,  10  Pac.  860  (sus- 
taining  a   demurrer   to   the   evidence ) . 

A  verdict  has  been  set  aside  by  which 
it  was  found  that  an  employer  was  neg- 
ligent in  having  failed  to  caution  an 
inexperienced  youth  nineteen  years  of 
age,  who  had  been  injured  after  five 
days  of  work,  as  to  the  dangers  of  allow- 
ing the  ends  of  a  piece  of  cotton  waste 
with  which  he  is  wiping  the  top  of  a 
machine  to  hang  down  so  that  they  are 
liable  to  be  caught  in  uncovered  cog- 
wheels revolving  underneath.  Atlas  En- 
gine Works  V.  Randall  (1884)  100  Ind. 
293,  50  Am.  Rep.  798. 

A  complaint  should  be  dismissed 
which  is  framed  on  the  theory  that  a 
master  was  negligent  in  failing  to  in- 
struct a  youth  of  eighteen  years  who 
has  worked  for  him  three  years,  as  to 
the  danger  of  cleaning  a  revolving  shaft. 
Umith  V.  Martin  (1891)  39  N.  Y.  S.  E. 
126,  14  N.  Y.  Supp.  935. 

In  Stewmrt  v.  Patrick  (1892)  5  Ind. 
App.  50,  30  N.  E.  814,  it  was  held  that 
a  general  verdict  for  the  plaintiff  would 
not  stand  where  the  jury  had  found 
specially,  in  answer  to  interrogatories, 
that  the  appellee  was  a  bright,  intelli- 
gent boy  sixteen  years  of  age;  that  he 
had  knowledge  of  the  dangerous  condi- 
tion of  the  machine  (a  planer)  he  was 
operating,  and  knew  that  he  must  be 
careful  in  order  to  avoid  injury;  that 
he  had  received  from  the  appellants 
some  instruction  and  caution  as  to  the 
use  of  the  machine  and  its  hazards, 
though  not  as  much  as  they  should  have 
imparted  to  him;  that  he  had  been  using 
the  machine  from  five  to  eight  weeks 
before  the  injur}',  and  that  he  had  no 
other  experience  in  connection  with  such 
machinery ;  that  he  was  hurt  by  the  ma- 
chine while  wiping  its  platform,  in  front 


of  the  revolving  knives,  with  pieces  of 
cotton  waste;  that  it  was  not  necessary 
for  the  appellee  to  do  this  in  the  per- 
formance of  his  duty  in  operating  the 
machine;  that  he  knew  how  to  stop  the 
machine  and  could  easily  have  done  so; 
that  he  was  not  ordered  or  directed  by 
the  appellants  to  do  the  work  in  which 
he  was  so  engaged  when  his  fingers  came 
in   contact  with   the    revolving   knives. 

A  boy  twelve  years  old  employed  to 
take  lumber  away  from  a  flooring  ma- 
chine and  load  it  on  a  wagon,  who  is 
injured  in  attempting,  under  orders  of 
the  foreman  of  the  mill,  to  oil  danger- 
ous machinery  while  in  motion  and 
without  proper  instructions,  may  recover 
damages  from  his  employer,  even  though 
he  may  have  been  doing  this  work  for 
some  time  before  the  accident  happened. 
Hinckley  v.  Horazdoiesky  (1890)  133 
111.  359,  8  L.R.A.  490,  23  Am.  St.  Rep. 
618,  24  N.  E.  421,  affirming  (1889)  33 
111.  App.  259.  The  controlling  feature 
here  was  the  essential  danger  of  the 
work,  not  that  it  was  outside  the  scope 
of  the  plaintiff's  employment,  as  in  the 
cases   cited   in   chapter   LVIII.,   post. 

A  verdict  is  not  improper  which  de- 
clares an  employer  to  be  liable  for  in- 
juries received  by  a  girl  thirteen  years 
of  age,  who  testifies  that  she  was  not 
instructed  as  to  the  manner  in  which  a 
wheel  at  the  end  of  a  spinning  frame 
might  be  cleaned  safely  by  giving  a 
peculiar  motion  to  another  part  of  the 
machinery,  and  thereby  securing  a  par- 
tial revolution  of  the  wheel.  Glover  v. 
Dwight  Mfg.  Co.  (1888)  148  Mass.  22, 
12  Am.  St.  Rep.  512,  18  N.  E.  597  (plain- 
tiff had  been  working  four  weeks,  but 
the  injury  was  received  when  she  was 
trying  for  the  first  time  to  clean  the 
machine). 

A  court  cannot  say,  as  a  matter  of 
law,  that  a  boy  twelve  years  old  does 
not  need  instruction  as  to  the  danger 
of  having  his  hand  drawn  between  cog- 
wheels, where  his  only  experience  had 
been  with  cogwheels  arranged  in  a  man- 
ner much  less  likely  to  lead  to  an  ac- 
cident of  that  kind.  Chopin  v.  Badger 
Paper  Co.  (1892)  83  Wis.  193,  53  N.  W. 
452  (a  case  where  the  plaintiff,  after 
working  for  a  year  in  oiling  a  single 
row  of  cogwheels,  was  set  to  work  upon 
a  double  row). 

The  danger  incident  to  wiping  the 
cogs  of  a  gearing  is  not  so  plain  and 
open  to  a  boy  of  fourteen  years  wholly 
unacquainted  with  the  working  or  use 
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of  machinery,  that  he  can  be  held,  as 
a  matter  of  law,  to  have  assumed  the 
risks  attendant  thereon,  where  he  has 
received  no  caution  or  warning  from 
the  master.  Neilon  v.  Marinette  d  M. 
Paper  Co.  (1890)  75  Wis.  579,  44  N. 
W.  772. 

Whether  a  boy  (age  not  stated) 
ought,  in  the  exercise  of  reasonable 
prudence,  to  have  anticipated  an  acci- 
dent due  to  the  starting  of  a,  sand  ele- 
vator by  another  while  he  was  engaged 
in  cleaning  out  the  boot,  was  held  to  be 
for  the  jury  upon  evidence  that  no  such 
accident  had  ever  happened  before.  Ress 
V.  Adamant  Mfg.  Co.  (1896)  66  Minn. 
79,  68  N.  W.  774. 

In  a  case  where  the  injury  was  re- 
ceived not  in  the  ordinary  operation  of 
the  machine,  but  while  the  cylinder  was 
being  waxed,  it  was  held  that  the  dan- 
ger of  having  her  arm  caught  between 
two  cylinders  of  a  mangle  revolving 
toward  each  other  is  not,  as  matter  of 
law,  obvious  to  a  girl  of  thirteen  years. 
Kilkeary  v.  Thachery  (1895)  165  Pa. 
584,  30  Atl.  1013. 

A  complaint  is  not  demurrable  which 
alleges  in  effect  that  the  plaintiff,  a 
minor  sixteen  years  of  age,  was  without 
skill  and  experience  in  handling  ma- 
chinery, that  this  fact  was  known  to 
the  defendant,  and  that  the  plaintiff 
was  injured  by  reason  of  being  set  to 
work  in  wiping  that  machinery,  without 
any  warning  as  to  the  danger  of  doing 
this  while  it  was  in  motion.  White  v. 
San  Antonio  Waterworks  Co.  (1895)  9 
Tex.  Civ.  App.  465,  29  S.  W.  252. 

Whether  a  boy  fourteen  years  old 
fully  appreciated  the  risks  involved  in 
oiling  a  machine  with  uncovered  cog- 
wheels after  working  round  it  for  six 
months  is  a  question  for  the  jury.  B. 
F.  Avery  d  Son  v.  Meek  (1898)  —  Ky. 
— ,  45  S.  W.  355,  holding  that  the  gen- 
eral knowledge  of  the  danger  of  the 
work  which  the  court  bad  declared  on 
the  previous  appeal  (1894)  96  Ky.  192, 
28  S.  W.  337,  must  be  imputed  to  the 
servant,  did  not  necessarily  imply  that 
he  realized  the  actual  danger  to  which 
he  was  exposed  in  doing  the  act  from 
which  the  injury  resulted. 

In  Fisk  V.  Central  P.  R.  Go.  (1887) 
72  Cal.  38,  1  Am.  St.  Kep.  22,  13  Pac. 
144,  the  court  said,  arguendo,  that  it 
was  the  duty  of  a  master  to  warn  a 
child  about  twelve  years  of  age  as  to 
the  dangers  of  such  work  as  cleaning  a 
drill  in  rapid  motion. 

M.  &  S.  Vol.  IV.— 235. 


(y)  Air  suction  produced  hy  moving 
machinery. — It  is  for  the  jury  to  say 
whether  instruction  should  have  been 
given,  where  a  boy  of  fourteen  years 
who  had  previously  been  engaged  for 
two  years  in  a  spinning  room  in  such 
general  work  as  was  suited  to  his  ca- 
pacity, and  had  thus  obtained  some 
knowledge  of  the  machinery  in  the 
factory,  was  required  to  undertake  the 
essentially  novel  service  of  standing  on 
an  ordinary  stepladder,  and  holding  a 
belt  away  from  a  revolving  shaft,  to 
prevent  it  from  crawling  while  it  was 
being  mended,  the  position  thus  occu- 
pied being  one  in  which  he  was  exposed 
to  a  considerable  draught  of  air  produced 
by  the  rapid  motion  of  a  large  drum 
and  the  belt  which  connected  it  with  the 
gearing  of  a  water  wheel.  Hayes  v. 
Colchester  Mills  (1894)  69  Vt.  1,  60 
Am.  St.  Rep.  915,  37  Atl.  269.  "It  is 
evident,"  said  the  court,  "that  this  is 
not  a  case  in  which  it  can  be  said,  as 
matter  of  law,  that  the  service  the 
plaintiff  was  called  upon  to  render  was 
or  was  not  such  as  it  was  his  contract 
duty  to  perform.  This  new  service  had 
come  within  the  line  of  his  employment 
if  his  advancing  years  and  experience 
had  prepared  him  to  undertake  it.  It 
had  not  come  within  the  line  of  his  em- 
ployment if  it  was  still  beyond  his  ca- 
pacity. It  was  therefore  proper  .  .  . 
to  treat  the  question  of  the  defendant's 
negligence  in  requiring  the  service  as 
depending  simply  upon  plaintiff's  ca- 
pacity." 

Where  a  minor  of  fifteen  who  has 
been  previously  sweeping  floors  is 
ordered  to  manipulate  a  wood-working 
machine,  he  should  be  warned  as  to  the 
danger  created  by  the  fact  that  the  re- 
volving knives  produce  a  strong  suction 
of  the  air,  which  tends  to  draw  to- 
wards them  the  hands  of  the  operator. 
Bohn  Mfg.  Co.  v.  Erickson  (1893)  5  C. 
C.  A.  341,  12  U.  S.  App.  260,  55  Fed. 
943. 

(z)  Handling  of  glass  bottles. — ^Rc 
covery  has  been  denied  where  a  boy  of 
fourteen  employed  to  take  bottles  from 
a  shelf  and  assort  them  was  injured  by 
the  breaking  of  one  of  the  bottles.  Tlio 
court  held  that  there  is  no  duty  to  in- 
struct the  servant,  where  the  work  and 
place  are  not  dangerous  and  the  ma- 
terials are  those  in  common  use.  Mel- 
chert  V.  Smith  Brewing  Co.  (1891)  140 
Pa.  448,  21  Atl.  755. 

Where  a  youth  nineteen  years  old  has 
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been  engaged  for  six  months  in  operat- 
ing a  bottling  machine,  and  during  that 
time  bottles  have  frequently  burst  in 
his  presence,  he  assumes  the  risk  of 
being  struck  by  the  flying  fragments  of 
the  glass,  owing  to  the  fact  that  the 
gates  intended  to  protect  him  have  been 
removed.  Dunn  v.  McNamee  (1896)  59 
N.  J.  L.  498,  37  Atl.  61. 

A  boy  nineteen  years  old  who  has  had 
several  years'  experience  in  the  work  of 
filling  cider  bottles  under  a  high  pres- 
sure is  presumed  to  appreciate  the  risk 
of  occasional  explosions.  Omaha  Bot- 
tling Co.  V.  Theiler  (1899)  59  Neb.  257, 
80  Am.  St.  Rep.  673,  80  N.  W.  821. 

But  in  an  English  case,  where  a  girl 
seventeen  years  old,  and  described  as  an 
"expert"  hand,  was  injured  by  the  burst- 
ing of  a  soda  water  bottle,  owing  to  her 
omission  to  put  on  the  mask  provided 
for  her  protection,  and  swore  she  did 
not  know  of  the  danger  to  which  she 
was  exposed,  a  verdict  in  her  favor  was 
sustained.  Crocker  v.  Banks  (1888)  4 
Times  h.  R.  324. 

(aa)  Elevators. — The  owner  of  a 
freight  elevator  is  not  negligent,  so  as 
to  be  liable  for  an  injury  to  an  elevator 
boy  over  fifteen  years  of  age,  who  "knew 
all  there  was  to  do  with  the  elevator," 
caused  by  the  fact  that  while  he  was 
leaning  against  a  beam  of  the  elevator, 
tying  his  shoe,  the  elevator  was  sud- 
denly started  by  a  new  employee  whom 
the  plaintiff  had  instructed  as  to  the 
manner  of  starting  and  stopping  the 
elevator.  Sullivan  v.  Lolly  (1896)  166 
Mass.  265,  44  N.  E.  221. 

The  ease  should  not  be  withdrawn 
from  the  jury,  where  the  evidence  is 
that  the  injured  person,  a  child  less 
than  twelve  years  of  age,  who  has  been 
hired  to  operate  an  elevator,  had  not 
been  instructed  as  to  the  precautions  to 
be  observed  in  the  event  of  the  cage 
stopping  between  the  floors.  O'Brien  v. 
Sanford   (1892)   22  Ont.  Rep.  136. 

A  boy  of  sixteen  employed  to  run  an 
elevator  is  not  chargeable,  after  four 
days'  work,  with  knowledge  of  the  risk 
of  any  danger  arising  from  the  prox- 
imity of  the  drum  and  cable  to  to  the 
check  line  but  6  inches  away,  where  he 
is  not  of  sufficient  age  and  experience  to 
comprehend  the  danger  of  accidentally 
taking  hold  of  the  cable  instead  of  the 
check  line.  Thompson  v.  Johnston  Bros. 
Co.  (1893)  86  Wis.  576,  57  N.  W.  298. 
See  also  §  1203,  note  14,  ante. 

A  boy  nineteen  years  old,  of  ordinary 


intelligence,  must  be  presumed  to  under- 
stand the  danger  of  keeping  hold  of  the 
shipper  rod  outside  an  elevator  well,  by 
which  the  elevator  is  set  in  motion,  un- 
til the  cross  beam  of  the  elevator  catch- 
es his  hand  between  it  and  the  edge  of 
the  floor  through  which  the  elevator  is 
descending,  and  cannot  recover  for  an 
injury  due  to  this  cause,  although  he 
was  not  informed  how  near  the  cross 
beam  passed  to  the  edge  of  the  floor  in 
descending  through  it.  Rood  v.  Law- 
rence Mfg.  Co.  (1892)  155  Mass.  590, 
30  N.  E.   174. 

Whether  or  not  a  fourteen-year-old 
boy  assumes  the  risk  of  using  an  ele- 
vator, the  doors  closing  the  openings  in- 
to which  are  set  on  the  side  of  the  wall, 
away  from  the  car,  so  as  to  leave  reces- 
ses into  which  portions  of  a  passenger's 
body  might  project  and  be  caught  as 
the  car  moved,  is,  under  all  the  circum- 
stances, a  question  for  the  jury.  Siegel, 
C.  d  Go.  V.  Trcka  (1905)  218  111.  559, 
2  L.R.A.(N.S.)  647,  109  Am.  St.  Rep. 
302,  75  N.  E.  1053. 

(bb)  Gates,  etc.,  working  on  hinges. — 
A  servant  eighteen  years  old  who  has 
worked  for  seven  or  eight  weeks  on  a 
machine  protected  by  an  iron  gate  is 
bound  to  understand,  without  instruc- 
tion, the  danger  that  the  gate,  which  he 
has  swung  back  for  the  purpose  of  re- 
moving waste  from  a  gearing,  may  shut 
to  and  throw  him  against  the  gearing, 
the  evidence  showing  that  the  gate  is 
plainly  liable  to  be  set  in  motion  if 
touched  by  his  person.  Brady  v.  Ludlow 
Mfg.  Co.  (1891)  154  Mass.  468,  28  N.  E. 
901. 

A  minor  fifteen  years  old  who,  after 
working  two  and  a  half  days,  is  injured 
while  cleaning  a  hinged  apron  belong- 
ing to  a  cotton  picker,  which  sprang  up 
under  the  action  of  the  weight  by  which 
it  was  held  in  a  certain  position  except 
when  it  was  pulled  and  kept  down,  can- 
not recover  damages.  Coullard  v.  Te- 
cumseh  Mills  (1890)  151  Mass.  85,  23 
N.  E.  731.  Holmes,  J.,  said:  "The 
plaintiff  .  .  .  knew  that  the  iron 
apron  which  caught  his  fingers  would 
spring  back  if  pulled  down  and  released. 
He  knew  its  position  relatively  to  the 
front  opening,  between  the  edge  of  which 
and  the  apron  his  fingers  were  caught. 
Knowing  these  facts,  he  knew  that,  if  he 
put  his  hand  through  the  opening  and 
let  the  flap  spring  up  while  it  was  there, 
it  would  get  pinched.  He  also  knew  by 
experience  the  degree  of  force  necessary 
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to  hold  the  apron  down.  We  do  not  see 
what  the  defendant  could  have  told  the 
plaintiff  that  he  did  not  know  before,  if 
he  possessed  the  ordinary  intelligence  of 
boys  of  fifteen."  Verdict  for  plaintiff  set 
aside. 

(co)  Chisels. — A  complaint  is  not  de- 
murrable which  alleges  in  effect  that  the 
plaintiff,  a  minor  nineteen  years  old, 
after  being  engaged  in  a  machine  shop 
for  two  years,  was  set  to  work  at  the 
repairing  of  an  engine,  that  he  was  in- 
jured through  using  a  cold  chisel  in  a 
case  in  which  a  skilled  mechanic  would 
not  have  used  it,  that  he  had  no  experi- 
ence which  would  have  given  him  a 
knowledge  of  the  correct  method  of  do- 
ing the  work,  and  that  the  defendant 
had  never  instructed  him  touching  the 
same.  Whitelaw  v.  Memphis  &  C.  R.  Co. 
(1886)  16  Lea,  391,  1  8.  W.  37  (a  frag- 
ment was  broken  off  of  the  chisel  which 
the  plaintiff  was  using  to  cut  steel). 

A  master  is  not  liable  to  a  servant, 
seventeen  years  old,  whose  eye  was  put 
out  by  a  fragment  of  a  side-set  used  for 
cutting  iron,  detached  when  the  side-set 
was  struck  with  a  heavy  hammer  by  a 
coservant,  where  it  had  become  so  bat- 
tered from  use  that  fragments  were  ob- 
viously liable  to  be  broken  off  by  a  blow. 
Sefferen  v.  Northern  P.  B.  Co.  (1891) 
45  Minn.  471,  48  N.  W.  1. 

(dd)  Claw-bars. — ^A  section  hand  nine- 
teen years  old  who  was  injured  by  the 
slipping  of  a  claw-bar  which  he  was 
using  to  hold  up  a  bridge  tie  while  it 
was  being  spiked  to  a  rail  cannot  re- 
cover, where  the  evidence  is  that  he  had 
done  similar  work  for  three  months, 
though  not  on  bridges,  although  it  also 
appears  that  the  work  would  have  been 
much  less  dangerous  if  two  men  had 
been  employed  to  do  it,  and  that  the 
claw-bar  was  worn.  Houston  &  T.  C.  R. 
Co.  V.  Scott  (1901)  —  Tex.  Civ.  App. 
—    62   S    W.   1077. 

(ee)  Hooks.— A  workman  nineteen 
years  old  is  presumed  to  understand  the 
danger  of  having  his  hand  injured  by 
striking  against  a  hook  near  to  one  upon 
which  he  is  hanging  tongues.  Ryan  v. 
Armour  (1897)'  166  111.  568,  47  N.  E. 
60,  affirming  (1896)  67  111.  App.  102. 
The  court  considered  that,  as  he  had 
worked  more  than  a  day,  he  had  had 
ample  opportunity  to  ascertain  the  con- 
ditions. 

(ff)  Lanterns. — ^A  brakeman  eighteen 
years  of  age  who  has  done  his  duties 
satisfactorily  for  three  months  cannot 


be  heard  to  allege  that  he  had  not  the 
skill  and  experience  which  would  quali- 
fy him  for  trimming  and  caring  for  a 
lantern,  and  knowing  whether  it  would 
go  out  or  not.  Pennsylvania  Co.  v. 
Congdon  (1892)  134  Ind.  226,  39  Am. 
St.  Rep.  251,  33  N.  E.  795. 

(gg)  Saddles  and  appurtenances. — A 
boy  (age  not  stated)  assumes  the  risk 
from  a  defective  stirrup  strap  of  a  sad- 
dle provided  for  his  use,  where,  upon 
calling  the  attention  of  a  representative 
of  the  employer  thereto,  the  strap  was 
subjected  to  a  test  which  was  apparent- 
ly satisfactory  both  to  such  representa- 
tive and  to  the  boy,  who  had  been  riding 
horses  for  two  years,  and  was  presum- 
ably experienced  in  matters  pertaining 
to  saddles  and  riding  tackle.  Davis  v. 
Forbes  (1898)  171  Mass.  548,  47  L.R.A. 
170,  51  N.  E.  20.  Knowlton,  J.,  dissent- 
ing, considered  that  it  was  for  the  jury 
to  say  whether  the  plaintiff  understood 
the  risk. 

(hh)  Cleaning  of  waste  pipes. — ^A 
minor  of  fifteen  years  who  was  neither  a 
plumber  nor  a  professional  mechanic  is 
not,  as  a  matter  of  law,  debarred  from 
recovering  for  an  injury  to  his  arm, 
which  was  burnt  by  a  solution  of  potash 
in  a  waste  pipe  which  he  was  cleaning 
out  by  the  orders  of  his  master.  Dunvn, 
v.  Connell  (1897)  20  Misc.  727,  46  N.  Y. 
Supp.  684,  affirmed  in  (1897)  21  Misc. 
295,  47  N.   1.  Supp.  185. 

(ii)  Handling  of  heavy  objects. — A 
nonsuit  has  been  affirmed  in  a  case 
where  a  youth  seventeen  years  old  was 
injured  while  loading  a  flat  car  witli 
lumber  of  uniform  length,  after  he  had 
worked  seven  days  in  the  railroad  yard 
and  helped  to  pile  one  car.  Such  work, 
it  was  said,  required  no  special  skill  or 
antecedent  training  from  which  an  obli- 
gation to  instruct  him  could  be  implied. 
Sims  V.  East  &  West  R.  Co.  (1889)  84 
Ga.  152  20  Am.  St.  Rep.  352,  10  S.  E. 
543. 

A  member  of  a  section  gang,  over 
twenty  years  of  age  and  familiar  with 
the  work,  engaged  in  unloading  cross 
ties  from  a  flat  car  from  which  the 
standards  were  removed  for  convenience 
in  unloading,  assumed  the  patent  risk  of 
injuries  from  the  falling  of  the  ties 
upon  him  in  stopping  the  car,  under  the 
direction  of  the  foreman  at  points  at 
which  ties  were  needed,  as  was  cus- 
tomary, by  thrusting  a  piece  of  scant- 
ling in  front  of  the  wheels.    Houston  & 
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T.  C.  R.  Co.  V.  Martin  (1899)  21  Tex. 
Civ.  App.  207,  51  S.  W.  641. 

There  is  no  duty  to  warn  a  boy  of 
fifteen  working  on  a  farm,  as  to  the 
danger  that  while  helping  to  put  new 
trucks  under  a  wheat  binder  the  ma- 
chine may  tip  over.  Wagner  v.  Piano 
Mfg.  Co.  (1901)  110  Wis.  48,  85  N.  W. 
643. 

There  is  no  presumption  that  a  lad 
eighteen  years  old  who  has  usually  been 
employed  as  a  cook  in  a  lumber  camp, 
but  who,  at  the  time  of  the  accident, 
had  been  engaged  for  five  days  in  "skid- 
ding logs,"  appreciates  the  danger  of 
undertaking  to  stop  a  rolling  log  by  a 
"back  cant."  Wolski  v.  Knapp-Stout  & 
Go.  Go.  (1895)  90  Wis.  178,  63  N.  W. 
87    (verdict  for  defendant  set  aside). 

A  boy  twelve  and  one-half  years  old, 
taken  from  his  regular  employment  and 
set  to  work  requiring  him  to  ride  on  a 
large  open  elevator,  loaded  with  trucks, 
will  not  be  held  to  have  known  of  the 
danger  of  the  trucks  shifting  on  the 
elevator  so  as  to  throw  him  against  the 
side  of  the  elevator  well,  where  he  had 
not  been  warned.  Jenson  v.  Will  &  F. 
Go.  (1907)  150  Cal.  398,  89  Pac.  113. 

It  cannot  be  said  as  a  matter  of  law 
that  it  is  not  negligent  for  an  experi- 
enced man  in  charge  of  work  represent- 
ing the  master  to  instruct  a  minor, 
eighteen  years  old,  to  lift  and  move  an 
engine  spring  weighing  probably  265 
pounds,  when  there  is  evidence  to  show 
that  the  spring  was  too  heavy  for  the 
strength  of  the  minor,  and  that  he  had 
no  knowledge  of  such  work,  and  was 
incapable  of  understanding,  by  merely 
looking  at  it,  the  danger  of  lifting  the 
spring.  St.  Louis  &  8.  F.  B.  Go.  v.  Wil- 
kinson (1911)  —  Tex.  Civ.  App.  — , 
136  S.  W.  92. 

(ji)  Action  of  moisture  in  softening 
timber. — A  nonsuit  should  not  be 
granted  in  a  case  where  the  plaintiff,  a 
boy  fifteen  years  of  age,  without  any 
previous  experience,  fell  into  a  vat  of 
heated  liquor,  owing  to  the  fact  that 
the  end  of  a  wooden  pole  had  become 
soggy  with  use  and  slipped  on  the  sur- 
face of  a  movable  pipe  which  he  was 
pushing.  Under  such  circumstances  the 
jury  might  properly  find  that  he  ought 
to  have  been  instructed  as  to  the  proper 
treatment  of  the  pole  in  case  the  end 
should  become  soft.  Heavey  v.  Hudson 
River  Water  Power  &  Paper  Go.  (1890) 
57  Hun.  339,  10  N.  Y.  Supp.  585. 

(kk)    Furnaces. — ^A   blacksmith   who 


fails  to  warn  an  apprentice  fifteen  years 
old,  of  the  danger  arising  from  heaping 
fresh  coal  on  the  furnace  without  the 
precaution  of  taking  measures  to  pre- 
vent the  gases  thereby  generated  from 
escaping  into  the  bellows,  is  liable  for 
injuries  to  him  from  the  bursting  of  the 
bellows  by  such  gas.  Reisert  v.  Williams 
(1892)  51  Mo.  App.  13. 

(\\)  Inflammalyle  fluids. — A  complaint 
is  not  demurrable  which  alleges  that  the 
employer,  knowing  that  the  clothing  of 
a  young  and  inexperienced  boy  had  be- 
come saturated  with  dangerous  and  in- 
flammable oils  and  gases  in  the  course 
of  his  employment,  ordered  him  to 
warm  himself  at  a  hot  stove,  not  only 
without  instructions  as  to  the  hazard 
arising  therefrom,  but  with  an  assur- 
ance that  his  clothes  were  no  more  liable 
while  in  that  condition  to  take  fire  than 
if  wet  with  water,  the  result  being  that 
the  boy's  clothing  ignited,  and  he  was 
burned  to  death.  Wallace  v.  Standard 
Oil  Go.   (1895)  66  Fed.  260. 

It  is  for  the  jury  to  say  whether  a 
boy  fourteen  years  of  age  who  was 
burnt  to  death,  after  working  three 
days,  by  the  ignition  of  a  vat  of  turpen- 
tine into  which  it  was  his  duty  to  insert 
heated  spoons  for  the  purpose  of  remov- 
ing a  coating  of  grease,  should  have 
been  instructed  as  to  the  temperature  at 
which  it  was  safe  to  insert  the  spoons 
in  the  liquid.  Latorre  v.  Central  Stamp- 
ing Co.  (1896)  9  App.  Div.  145,  41  N. 
Y.   Supp.   99. 

(mm)  Poisonous  vapors. — It  has  been 
held  that  a,  demurrer  was  properly  sus- 
tained to  a  complaint  which  alleged  sub- 
stantially that  the  plaintiff,  a  youth 
nineteen  years  old,  had  been  taken  away 
from  the  duties  which  he  was  hired  to 
perform,  and  temporarily  put  to  work  in 
placing  colored  paper  saturated  with 
poison  into  a  box  heated  with  steam; 
that  the  vaporization  of  the  poison  re- 
sulting from  the  heat  caused  it  to  be 
absorbed  into  the  plaintift''s  system  to 
his  injury;  that  such  steaming  of  the 
paper  was  not  usual  in  the  defendant's 
establishment;  that  the  defendant  knew, 
or  ought  to  have  known,  the  efl'ect  which 
the  process  would  have  upon  the  person 
employed  in  the  work;  and  that  the  de- 
fendant failed  to  give  the  plaintiff  no- 
tice of  the  poisonous  nature  of  said 
work,  or  of  the  effect  of  said  employment. 
The  grounds  of  this  ruling  were  that  it 
was  not  alleged  that  the  paper  bore  the 
appearence  of  being  poisoned,  or  that  it 
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was  of  a  kind  in  the  manufacture  of 
which  poison  is  commonly  used,  or  that 
the  defendant  had  neglected  to  submit  it 
to  proper  examination.  So  far  as  ap- 
peared, the  plaintiff's  means  of  deter- 
mining whether  the  paper  was  poisoned 
were  as  good  as  the  defendant's.  If  it 
were  not  so,  the  complaint  should  have 
stated  the  facts  which  made  the  differ- 
ence. O'Keefe  v.  National  Folding  Box 
&  Paper  Co.  (1895)  66  Conn.  38,  33 
Atl.  587.  It  seems  scarcely  possible  to 
suppose  that  any  court  which  has  dis- 
carded the  old  doctrines  of  technical 
pleading  would  reach  a  similar  conclu- 
sion under  similar  circumstances;  but 
the  decision,  even  when  considered  with 
reference  to  those  doctrines,  seems  to 
the  present  writer  to  be  of  very  doubtful 
correctness.  The  essential  effect  of  the 
complaint,  it  is  submitted,  is  that  the 
defendant  knew,  or  ought  to  have 
known,  that  he  was  directing  the  plain- 
tiff to  do  work  which  involved  a  latent 
danger  of  which  he  had  neither  actual 
nor  constructive  notice.  That  allega- 
tions which  fairly  convey  this  meaning 
state  a  good  cause  of  action  is  indis- 
putable. 

(nn)  Action  of  electricity. — The  fact 
that  the  rollers  used  for  finishing  paper 
in  a  paper  mill  generate  a  strong  cur- 
rent of  electricity  as  they  revolve,  and 
that  this  current  tends  to  draw  frag- 
ments of  paper  strongly  towards  the 
rollers,  and  thus  endangers  the  arms  of 
a  person  who  may  he  holding  such  frag- 
ments in  the  vicinity  of  the  rollers,  can- 
not be  declared,  as  a  matter  of  law,  to 
be  within  the  comprehension  of  a  boy 
fifteeen  years  old.  Wyman  v.  Orr 
(1900)  47  App.  Div.  136,  62  N.  Y. 
Supp.  195  (plaintiff  was  suddenly 
jerked  round  by  the  action  of  the  cur- 
rent as  he  was  backing  out  with  an 
armful   of  paper). 

(oo)  Operation  of  mines. — A  boy  of 
nineteen  who  has  usually  been  engaged 
in  other  work,  and  is  assigned  to  the 
essentially  hazardous  duty  of  moving 
cars  along  a  descending  tramway  from 
a  coal  mine  to  a  place  where  the  cars 
are  emptied  by  machinery,  should  be 
warned  of  the  cars  becoming  uncon- 
trollable from  the  steepness  of  the 
grades.  Alabama  C.  Coal  &  Coke  Co. 
v.  Pitts  (1892)  98  Ala.  285,  13  So.  135 
(complaint  alleging  that  servant  had 
been  struck  by  a  tipple  pole  released 
prematurely  by  the  shock  of  the  car  was 
held  to  show  good  cause  of  action). 
In  Jones  v.  Florence  Min.  Co.  (1886) 


66  Wis.  268,  57  Am.  Rep.  269,  28  N. 
W.  207,  the  evidence  showed  that  the 
plaintiff  was  less  than  fifteen  years  old 
when  he  entered  into  the  employment  of 
the  defendant,  and  that  up  to  the  date 
of  his  injury  he  had  been  engaged  above 
ground  at  work  which  was  apparently 
not  hazardous.  There  was  no  evidence 
that  he  ever  before  worked  under  ground 
in  a  mine,  or  that  he  was  at  all  familiar 
with  the  dangers  of  such  employment. 
That  the  work  under  ground  was  not. 
considered  proper  work  for  a  boy  of  his 
age  to  perform  was  a  fair  inference  fronn 
the  fact  that  the  defendant's  captain 
and  pit  boss  both  testified  that  they  had 
forbidden  him  to  go  down  into  the 
mine  for  any  purpose.  The  other  evi- 
dence showed  that  the  mine  was  a 
dangerous  place  to  work  in,  from  the 
fact  that  blasting  was  constantly  going 
on  in  it,  and  that  the  consequence  of 
such  blasting  was  to  loosen  the  ore  and 
rock  in  the  roof  and  sides  of  the  mine 
so  that  there  was  danger  from  the  fall- 
ing of  such  ore  and  rock.  The  court 
said  that,  upon  the  evidence,  the  ques- 
tion should  have  been  submitted  to  the 
jury,  whether  the  plaintiff  was  of  suf- 
ficient age  and  experience,  or  had  suf- 
ficient information  from  the  captain  or 
pit  boss,  or  from  any  other  source,  to 
comprehend  the  dangers  incident  to 
work    in    the   mine. 

(pp)  Work  on  ships: — In  Williams  v. 
Churchill  (1884)  137  Mass.  243,  50  Aln. 
Rep.  304,  it  was  urged  that  the  plain- 
tiff was  under  age  and  inexperienced, 
and  that  the  behavior  of  a,  loose  end  ot 
a  taut  rope  was  a  hidden  danger.  But 
as  the  plaintiff  was  over  nineteen  years 
old,  had  lived  on  the  seashore  all  his 
life,  had  been  to  sea  three  summers,  and 
had  been  on  this  boat  four  months,  the 
time  which  it  took  his  brother  to  become 
familiar  with  the  duties  on  board  and 
to  get  promoted,  the  court  held  that, 
taking  these  facts  in  connection  with 
the  nature  of  the  employment  which  he 
had  accepted,  the  master  had  a  right  to 
assume  that  the  plaintiff  knew  how  to 
handle  a  line,  and  to  order  him  to  do 
so  without  special  warning  or  instruc- 
tions, and  that  a  verdict  for  the  de- 
fendant had   rightly   been   directed. 

(qq)  Felling  trees. — A  master  is  un- 
der no  obligation  to  instruct  an  em- 
ployee twenty  years  of  age  as  to  the 
danger  of  felling  tall  trees  in  a  forest, 
since  the  dangers  are  open  and  obvious 
to    ordinary    inspection.      Anderson   v. 
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1319.  [400]  Effect  of  cases  discussed.—  The  only  general  principle 
whicli  it  seem,'-  possible  to  extract  from  the  decisions  in  which  an  ap- 
preciation of  the  risk  has  been  imputed,  as  a  matter  of  law,  to  minor 
servants  is  that  which  we  find  briefly  formulated  in  a  Kentucky  case, 
viz  ,  that  a  minor  who  has  reached  years  of  discretion  is  bound  to  take 
notice  of  the  ordinary  operation  of  familiar  natural  laws,  and  to  gov- 
ern himself  accordingly.^  This  conception  has  been  further  elabor- 
ated in  the  following  passage  of  a  judgment  in  which  the  supreme 
court  of  Massachusetts  was  discussing  the  right  of  a  boy  twelve  years 
of  age  to  recover  for  injuries  caused  by  contact  with  an  unguarded 
gearing : 

"In  determining  the  master's  duty  in  such  a  case  the  inquiry  is. 
What  instruction  does  the  servant  appear  to  need  ?  Is  there  reason 
to  believe  him  ignorant  of  anything  which,  for  his  protection,  he 
ought  to  know,  or  incapable  of  appreciating  the  risks  from  what  he 
sees  around  him  ?  In  the  absence  of  anything  to  show  the  contrary, 
the  master  has  a  right  to  assume  that  he  knows  those  facts  of  common 
experience  with  which  ordinary  persons  of  his  age  and  appearance  are 
familiar.  In  hiring  a  boy  twelve  years  of  age  and  apparently  of 
average  intelligence,  an  employer  is  not  called  upon  to  tell  him  that, 
if  he  holds  his  hand  in  fire,  it  will  be  burned,  or  strikes  it  with  a  sharp 
instrument,  it  will  be  cut,  or  thrust  it  between  the  teeth  of  revolving 
cog-wheels  in  the  gearing  of  a  mill,  it  will  be  crushed.  From  infancy 
and  through  childhood,  as  well  as  in  later  life,  we  are  all  making 
observations  and  experiments  with  material  substances,  and  every 
person  of  ordinary  faculties  acquires  knowledge  at  an  early  age  of 
those  familiar  facts  which  force  themselves  on  our  attention  through 
our  senses."  ^  Manifestly,  however,  the  criterion  thus  suggested  is 
too  indefinite  to  be  of  much  real  service  in  settling  the  ultimate  ques- 
tion which  is  involved,  viz.,  the  extent  of  the  respective  province  of 
courts  and  juries  in  drawing  inferences  from  the  testimony.  That 
there  is  room  for  a  very  wide  difference  of  opinion  as  to  the  theoreti- 
cal acquaintance  which  minors  shall  be  assumed  to  possess  with  the 
properties  of  matter  and  the  results  of  the  operation  of  physical  laws 
is  abundantly  demonstrated  by  the  cases  cited  in  the  note  to  the  pre- 
ceding section.  In  regard  to  many  groups  of  facts,  conclusions  have 
been  arrived  at  which  are  either  flatly  contradictory,  or  are  only  sus- 
ceptible of  being  reconciled  by  ascribing  to  certain  minute  differen- 

Columbia  Improv.  Co.   (1905)  41  Wash.  i  Ciriack    v.    Merchant's    Woolen   Co. 

83,   2  L.R.A.(N.S.)    840,   8^  Pac.   1037.  (1890)   151  Mass.  152,  6  L.R.A.  733,  21 

I  Kelly  V.  Barber  Asphalt  Co.   (1892)  Am.   St.  Rep.  438,  23  N.  E.  829.     See 

93  Ky.  363,  20  S.  W.  271.  §  1318,  note  1,  subd.   (k),  ante. 
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tiating  facfcors  a  significance  whicli  seems  to  be  entirely  disproportion- 
ate to  their  act^ial  importance. 

D.  Seevant's  means  oe  oppoetunities  op  knowledge. 

1320.  [401]  Generally. — The  reports  contain  a  large  number  of 
cases  exemplifying  the  operation  of  a  principle  which  may  be  formu- 
lated thus :  A  servant  will  be  affirmed  or  denied  to  be  chargeable  with 
knowledge  of  a  given  risk,  according  as  it  is  considered  that  a  reason- 
ably observant  person  possessing  his  natural  and  acquired  capacity  for 
observation  would  or  would  not  have  ascertained  the  existence  of  that 
risk,  if  he  had  made  a  proper  use  of  the  means  or  opportunities  of 
knowledge  which  were  available  before  the  injury  in  suit  was  received 
by  him.-^  The  scope  and  effect  of  this  principle  will  be  discussed  in 
the  ensuing  sections. 

If  there  is  any  evidence  going  to  show  that  the  servant  had  an  op- 
portunity of  ascertaining  the  existence  of  the  risk  in  question,  the  em- 
ployer is  entitled  to  have  the  jury  instructed  to  the  effect  that  a  serv- 
ant having  an  opportunity  to  know  of  a  risk  is  presumed  to  know 
of  it.** 


1  Knowledge  may  be  inferred  from 
"opportunities  of  obtaining  that  knowl- 
edge in  the  exercise  of  ordinary  care." 
Muldowney  v.  Illinois  G.  R.  Co.  (1874) 
39  Iowa,  615;  Wells  v.  Burlington,  G. 
R.  &  W.  R.  Go.  (1881)  56  Iowa,  520, 
9  N.  W.  364. 

Opportunity  of  knowledge  of  a  defect 
is  legally  equivalent  to  knowledge, 
wherever  an  ordinarily  observant  man 
in  his  everyday  use  of  the  appliance 
could  not  fail  to  notice  it.  Porter  v. 
Hannibal  &  St.  J.  R.  Co.  (1879)  71 
Mo.  66,  77,  36  Am.  Rep.  454. 

A  servant  "assumes  all  risks  which 
naturally  arise  from  the  conduct  of  the 
business,  and  those  risks  which  the 
exercise  of  his  opportunities  of  inspec- 
tion while  giving  diligent  attention  to 
such  service  would  have  disclosed  to 
him."  Baltimore  &  0.  8.  W.  R.  Co. 
V.  Welsh  (1897)  17  Ind.  App.  505,  47 
N.  E.  182. 

A  master  has  the  right  to  rest  on  the 
probability  that  any  servant  will  know 
what  is  generally  to  be  seen  by  his  own 
observation,  or  by  information  from 
those  who  are  on  the  spot  working  with 
him,  and  who  may  fairly  be  expected  to 
do  their  duty.     Batterson  v.  Chicago  & 


Or.  T.  R.  Co.  (1884)  53  Mich.  125,  18 
N.  W.  584. 

"The  courts  decline  to  hold  the  mas- 
ter liable  when  the  defects  in  the  ma- 
chinery are  perfectly  obvious  to  any- 
one, and  the  servant  has  had  the 
time  and  opportunity  to  consider  and 
appreciate  the.  extent  of  the  risk." 
Moore  v.  St.  Louis  Wire  Mill  Co. 
(1893)   55  Mo.  App.  491. 

It  is  the  duty  of  a  servant  to  im- 
prove every  opportunity  furnished  by 
his  employer  to  learn  about  his  duties 
and  their  accompanying  dangers. 
Hathaway  v.  Michigan  G.  R.  Co.  (1883) 
51  Mich.  253,  47  Am.  Rep.  569,  16  N. 
W.  634. 

2  St.  Louis  &  8.  F.  R.  Co.  v.  Marker 
(1883)  41  Ark.  542  (railway  laborer 
had  his  leg  caught  in  a  cattle  guard, 
while  sitting  on  the  side  of  a  car). 

In  a  case  where  a  railway  servant 
was  injured  by  a  low  overhead  bridge, 
it  was  held  that  the  defendant  had  no 
cause  to  complain  of  the  following  in- 
structions: (1)  That  if  the  servant 
knew  or  had  opportunity  to  inform  him- 
self of  the  condition  of  the  bridge  and 
of  the  position  of  the  braces  and  their 
proximity  to  the  top  of  the  caboose,  he 
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The  risks  to  which  the  doctrines  discussed  in  the  following  sections 
are  peculiarly,  if  not  exclusively,  applicable,  are  those  belonging  to 
the  classes  designated  by  the  term  "obvious,"  or  one  of  the  other  epi- 
thets which  are  used  to  express  the  idea  that  their  existence  and  char- 
acter were  ascertainable,  without  any  special  examination,  by  any  or- 
dinarily intelligent  person  who  made  a  proper  use  of  his  sight  and 
other  senses.* 

It  is  manifest  that,  in  many  instances,  facts  which  tend  to  show 
that  a  servant  had  means  or  opportunities  of  ascertaining  the  exist- 
ence of  certain  general  conditions  may,  by  changing  the  logical  stand- 
point, be  viewed  as  evidence  which  indicates  that  he  had,  in  the  course 
of  his  employment,  acquired  that  combination  of  special  knowledge 
and  aptitudes,  mental  and  physical,  which  the  law  assumes  to  be  the 
result  of  experience  in  any  given  line  of  work.  See  subtitle  B,  ante. 
Sometimes  it  is  not  very  easy  to  ascertain,  from  the  wording  of  the 
opinions,  which  of  these  alternative  conceptions  it  was  intended  to 
rely  upon  as  the  rationale  of  the  decision.  Indeed,  it  seems  safe  to 
say  that  the  possibility  of  considering  evidence  of  this  sort  under  two 
aspects  has  not  been  fully  apprehended,  or  at  all  events,  not  remem- 
bered in  particular  cases,  by  some  of  the  courts.  Owing  to  the  uncer- 
tainty engendered  by  obscurity  of  language,  and  by  the  failure  of 
judges  to  appreciate  or  to  bear  in  mind  the  double  significance  of  such 
evidence,  it  is  often  a  matter  of  difficulty  to  determine  the  category 
to  which  a  given  decision  belongs.  This  difficulty  the  writer  has  en- 
could  not  recover;  and  (2)  that  "if  he  gers  had  been  enjoyed  by  him  for  many 
had  a,  fair  opportunity  for  acquiring  days.  Under  such  circumstances,  the 
a  knowledge  of  the  condition  of  the  fair  legal  presumption  is  that  lie  had 
bridge  and  its  danger  while  passing  improved  the  opportunity  to  observe, 
thereunder,  if  there  was  any,  but  ig-  and  discharged  the  duty  towards  liim- 
nored  such  knowledge  or  opportunity,  self  and  his  employer  which  his  service 
and  neglected  to  avail  himself  thereof,  required  of  him."  Boyd  v.  Harris 
he  cannot  derive  any  advantage  from  (1896)  176  Pa.  484,  35  Atl.  222. 
such  ignorance  or  want  of  knowledge.  The  negative  significance  of  the  propo- 
but  his  rights  are  to  be  determined  the  sition  is  indicated  by  the  ruling  that 
same  as  if  he  possessed  the  knowledge  it  is  not  error,  in  a  case  where  a 
he  might  have  acquired  by  the  reason-  switchman  was  injured  by  the  want  of 
able  exercise  of  his  faculties."  8t.  ballast  between  the  ends  of  ties,  to  re- 
Louis,  Ft.  S.  &  W.  B.  Co.  v.  Irwin  fuse  a  requested  instruction  that  a  serv- 
(1887)  37  Kan.  701,  1  Am.  St.  Rep.  ant  is  presumed  to  know  of  such  risks 
266,  16  Pac.  146.  as   he  had   an   opportunity  to  observe. 

3  The  positive  aspect  of  this  proposi-  Little  Rode  &  M.  R.  Go.  v.  Moselejf 
tion  is  exemplified  by  such  passages  as  (1893)  6  C.  C.  A.  225,  12  U.  S.  App. 
the  following:  "The  duty  to  observe  514,  56  Fed.  1009,  where  the  court  em- 
and  make  himself  acquainted  with  phasized  the  fact  that  the  servant  is 
the  obvious  dangers  to  which  his  em-  affected  with  notice  only  of  such  "ob- 
ployment  exposed  him  was  on  the  vious"  defects  as  he  had  an  opportu- 
deceased.  The  opportunity  to  observe  nity  of  observing  in  the  course  of  the 
and  acquire  a  knowledge  of  these  dan-    performance   of   his   duties. 


§  1321]  IMPUTED  KNOWLEDGE  OF  RISK.  375S 

deavored  to  surmount  to  the  best  of  his  ability,  though,  he  fears,  not 
with  entire  success. 

1321.  [402]  No  opportunities  of  obtaining  knowledge  before  the  time 
of  the  accident. — In  any  case  which  involves  the  question  whether  the 
servant  had  an  opportunity  of  ascertaining  the  existence  of  dangerous 
conditions,  it  is  necessary  to  determine,  in  the  first  place,  whether  he 
had  ever,  at  any  time  prior  to  the  conjuncture  when  the  accident  oc- 
curred, been  in  such  a  situation  with  respect  to  those  conditions  that, 
supposing  the  circumstances  to  have  been  favorable,  he  might  possibly 
have  discovered  the  peril  to  which  he  was  subjected  by  their  existence. 
If  the  evidence  is  fairly  susceptible  of  the  construction  that  he  had 
never  been  in  such  a  situation,  the  master's  responsibility  is  estah- 
lished  in  so  far  as  it  depends  upon  this  element,  and  the  plaintiff  is 
entitled  to  recover  unless  it  shall  be  demonstrated  that  he  ought  to 
have  taken  notice  of  the  danger  at,  or  just  before,  the  moment  when  he 
was  injured.^ 

1  (a)    Railway  tracks. — A  switchman  ing  upright  on  the  top   of  a  car,   and 

who  steps  into  a  hole  in  an  unsurfaced  which    is    not   guarded   by   telltales   or 

track  cannot  be  declared,  as  a  matter  of  other  signals,  where  he  is  on  his  first 

law,  to  have  known  of  the  existence  of  trip.     Fitzgerald  v.  New  York  C.  &  H. 

the    hole,    or    of    its    depth,    if    he    had  R.  R.  Co.   (1899)   37  App.  Div.  127,  55 

worked  theretofore   in   another  part  of  N.  Y.  Supp.  1124. 

the   switch   yard,   which   was   surfaced.  The  fact  that  other  railway  compa- 

and  testified  he  had  never  walked  along  nies    have    maintained    some    of    their 

this  particular  track  before.     Chilf,   G.  overhead  bridges  so  low  as  to  be  dan- 

d   8.  F.  R.   Co.  V.   Warner    (1899)    22  gerous    is    not    sufficient    to    charge    a 

Tex.  Civ.  App,  167,  54  S.  W.  1064.  brakeman    with    notice    that    there    is 

A   brakeman   upon   entering  the  em-  such  a  bridge  on  his  own  line.     Louis- 
ploy    of    a    railway    company    is    not  ville,    N.    A.    &    C.    R.    Co.    v.    Wright 
chargeable   with   notice   of   the   risk   of  (1888)    115   Ind.   378,   7   Am.   St.   Rep. 
a  hole  5   inches  deep  between  the  ties.  432,  16  N.  E.  145,  17  N.  E.  584. 
San  Antonio   &  A.   P.   R.   Co.   v.   Parr  (c)       Obstructions      ieside      railway 

(1894)   Tex.  Civ.  App.  — ,  26  S.  W.  tracks. — A   brakeman  making  his   first 

8gl_  trip    over   the   road   is   not   bound,    as 

On  the  ground  that  the  constructive  matter    of    law,    to    know    the    danger 

knowledge  of  the  plaintiff,  a  brakeman,  caused   by    structures    near   the   track, 

depended  upon  a  variety  of  hypothetical  which  are  few  and  exceptional.     Scan- 

circumstances  which  it  was  necessary  to  Ion  v.  Boston  &  A.  R.  Co.    (1888)    147 

establish   by    specific   evidence,    it   was  Mass.  484,  9  Am.  St.  Rep.  732,  18  N. 

held  in  one  case  that  he  was  not,  as  a  E.   209    (see   further,   as  to   this   case, 

matter  of  law,  bound  to  take  notice  of  §    1325,    post). 

the   danger   created   by   a  sheet   of  ice  A   brakeman   who  was  not   familiar 

formed  by  water  which  had  dripped  on  with  the  surroundings,  and  had  had  no 

the  track  from  a  defective  engine  pipe,  opportunity  to  make  himself  familiar 

Flynn  v.   Wahash,  8t.  L.  &  P.  R.  Co.  with  them,  was  held  not  to  be  charge- 

(1885)    18  111.  App.  235.  able  with  notice  of  the  risk  of  being 

(b)       Obstructions      above      raMway  struck  by  a  fish  chute  adjoining  a  part 

tracks.— A  brakeman  is  not,  as  a  mat-  of  the  main  track  outside  the  defend- 

ter  of  law,  chargeable  with  notice  of  the  ant's  yards.     A   distinction  was  taken 

risk  of  coming  in  contact  with  an  over-  between   such  a  structure  and   similar 

head  bridge  which  is  so  low  as  not  to  structures   near   side   tracks.     For   the 

admit  of  the  passage  of  a  person  stand-  latter  kind,  trainmen  are  bound  to  look 
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out,  as  they  are  usually  necessary  in 
the  conduct  of  the  business  of  a  rail- 
way company.  Phelps  v.  Chicago  <&  W. 
M.  R.  Co.  (1899)  122  Mich.  171,  81  N. 
W.  101,   84  N.  W.  66. 

In  the  absence  of  evidence  showing 
that  he  had  ever  switched  a  car  on  the 
track  in  question,  or  had  some  other 
reason  for  apprehending  the  special  risk 
from  which  the  injury  resulted,  it  will 
not  be  held,  as  a  matter  of  law,  that  a 
switchman  was  chargeable  with  notice 
of  the  fact  that  a  building  occupied  by 
a  customer  was  close  to  a  siding  con- 
structed solely  for  the  purpose  of  reach- 
ing it.  Sweet  v.  Michigan  C.  R.  Co. 
(1891)    87  Mich.  559,  49  N.  W.  882. 

A  jury  is  justified  in  finding  that  a 
brakeman  was  not  chargeable  with  no- 
tice of  the  danger  caused  by  a  structure 
near  the  track,  where  there  is  nothing 
to  show  that  his  duties  had,  at  any 
time  prior  to  his  being  struck  by  it, 
brought  him  into  a  position  to  have  ob- 
served the  position  of  the  structure 
with  relation  to  the  track.  Illinois  £ 
St.  L.  R.  Co.  v.  Whalen  (1886)  19  111. 
App.    116. 

Evidence  as  to  the  construction  of 
chutes  on  defendant's  road  on  which  the 
injured  servant  was  employed  as  a 
brakeman  prior  to  the  accident  is  com- 
petent as  showing  his  knowledge  of  the 
dangerous  proximity  of  the  chutes  to 
the  track.  But  evidence  as  to  the  con- 
struction of  stock  chutes  on  other  rail- 
ways on  which  he  had  worked  is  in- 
competent, where  it  is  not  shown  that 
he  had  worked  on  that  part  of  the 
railways  where  such  stock  chutes  were 
erected.  Eeist  v.  Chicago  G.  W.  R.  Co. 
(1899)  110  Iowa,  32,  81  N.  W.  181. 
See  also  §  1325,  note  5,  post. 

Excerpts  from  an  application  for  em- 
ployment as  a  railway  brakeman,  tend- 
ing to  show  the  applicant's  knowledge 
of  the  generally  hazardous  nature  of 
the  employment,  and  of  the  necessity  of 
the  exercise  of  care  in  working  in  and 
about  the  instrumentalities  used  by  the 
railway  company,  and  his  agreement  to 
acquaint  himself  with  the  location  of 
bridges  and  other  structures  on  the 
line,  are  inadmissible  in  evidence  on 
the  issue  whether  he  had  assumed  the 
risk,  when  subsequently  employed  as  a 
switchman,  incident  to  the  location  of 
a  scale  box  in  dangerous  proximity  to 
the  rails.  Texas  &  P.  B.  Co.  v.  Swear- 
ingen   (1903)   59  C.  C.  A.  31,  122  Fed. 


193,   affirmed  in    (1904)    196  U.   S.  51, 
49  L.  ed.  382,  25  Sup.  Ct.  Rep.  164. 

(d)  Railway  cars;  construction  and 
operation  of. — In  Wedgwood  v.  Chicago 
d  N.  W.  R.  Co.  (1878)  44  Wis.  44,  the 
absence  of  evidence  that  the  plaintiff 
had  ever  before  been  in  charge  of  the 
car  which  injured  him  was  emphasized 
as  a  ground  for  inferring  want  of  op- 
portunity to  learn  its  defects. 

It  is  for  the  jury  to  determine  wheth- 
er a  railroad  switchman  knew,  or  was 
guilty  of  negligence  in  not  knowing, 
that  telephone  poles  upon  coal  cars  pro- 
jected beyond  the  deck  of  the  car,  and 
to  what  extent,  where  the  cars  arrived 
in  the  yard  after  dark  and  shortly  be- 
fore he  was  injured,  and  he  was  in 
proximity  to  them  when  the  foreman 
uncoupled  them,  and  during  that  time 
he  was  engaged  in  blocking  the  wheels 
of  the  adjoining  car.  George  v.  Clark 
(1898)  29  C.  C.  A.  374,  56  U.  S.  App. 
505,  85  Fed.  608.  See  also  Condon  v. 
Missouri  P.  R.  Go.  (1883)  78  Mo.  574 
(§  1326,  note  1,  post). 

The  danger  of  coupling  to  a  box  car 
a  passenger  locomotive  with  a  "goose 
neck"  attachment  is  not  one  which  a 
brakeman  who  has,  according  to  his 
own  testimony,  seen  no  locomotives 
during  his  five  or  six  months  of  serv- 
ice on  freight  trains,  except  those  with 
the  ordinary  drawhead  attachment, 
must  be  presumed,  as  a  matter  of  law, 
to  appreciate.  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Garrett  (1889)  73  Tex.  262, 
15  Am.  St.  Rep.  781,  13   S.  W.  62. 

(e)  Unguarded  openings. — Where  the 
testimony  of  the  plafntiflf  in  an  action 
to  recover  for  an  injury  resulting  from 
his  stepping  into  an  unguarded  opening 
in  the  floor  of  defendant's  sawmill 
showed  that  he  had  worked  in  the  mill 
only  an  hour  before  the  injury,  and 
then  not  in  the  vicinity  of  the  opening; 
that  he  had  never  worked  in  such  a 
mill  before,  and  was  given  no  instruc- 
tion,— it  is  error  to  instruct  the  jury, 
in  effect,  that,  if  the  hole  was  in  plain 
sight,  plaintiff  was  bound  to  see  it. 
Nyiaclc  v.  Champagne  Lumber  Co. 
(1901)   48  C.  C.  A.  632,  109  Fed.  732. 

(f)  Machinery. — A  court  cannot  say, 
as  a  matter  of  law,  that  a  servant  was 
negligent  in  not  observing  the  peculiar 
perils  incident  to  handling  in  the  dark 
a  new  machine  which  he  had  never  be- 
fore seen.  Walsh  v.  Peet  Valve  Co. 
(1872)   110  Mass.  23. 

The  case  is  for  the  jury  where  an  em- 
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ployee  in  a  manufactory,  having  had 
•occasion  to  go  through  a  passageway 
between  two  machines,  struck  his  leg 
against  an  iron  rod  projecting  from  one 
■of  the  machines,  the  evidence  being  that 
he  had  never  used  the  passage  before, 
"but  had  seen  it  used  by  operatives  and 
overseers;  that  the  light  in  the  pas- 
sageway was  insufficient,  and  the  simi- 
larity in  color  between  the  machines 
and  floor  and  rod  tended  to  render  the 
obstruction  invisible;  and  that  the 
plaintiflf  had  looked  for  obstructions, 
but  saw  none.  Edioards  v.  Tilton  Mills 
(1901)    70  N.  H.  574,  50  Atl.   102. 

A  foundry  hand  who  is  suddenly 
called  upon  to  assist  in  raising  a  heavy 
weight  by  means  of  a  crane  which  is 
defective  in  having  no  "dog"  for  hold- 
ing the  weight  when  raised  to  the  de- 
sired -  height,  its  place  being  supplied 
by  inserting  an  iron  .spike  in  the  cog- 
-wheels,  is  not  necessarily  negligent  be- 
cause he  catches  his  finger  in  the  wheel 
■while  thus  using  the  spike,  if  it  appears 
that,  although  he  had  been  working 
several  years  in  the  foundry,  he  was 
■employed  in  another  shop  where  the 
cranes  were  operated  differently,  and 
that  he  had  never  seen  this  particular 
crane  operated  before.  Dzinhienshi  v. 
J.  L.  Mott  Iron  Works  (1900)  56  App. 
Div.  58,  67  N.  Y.  Supp.  256. 

A  servant  injured  by  the  fall  of  a 
loose  wheel  from  a  bucket  used  in  un- 
loading a  ship  is  not  chargeable  with 
Iknowledge  of  the  defect,  where  he  had 
had  no  opportunity  to  examine  the  ap- 
pliance. Morton  v.  ZwierzyhoiBski 
(1900)  91  111.  App.  462,  affirmed  in  192 
111.  328,  61  N.  E.  413. 

Although  a  servant  is  charged  with 
the  duty  of  looking  after  the  belts  in 
a  factory,  he  is  not  chargeable  with 
knowledge  of  the  condition  the  belts  are 
in,  where  the  injury  took  place  on  the 
very  day  on  which  such  duty  was  as- 
signed to  him,  and  there  were  in  the 
neighborhood  of  120  belts  in  the  room, 
and  he  had  been  busy  at  other  belts 
until  he  was  called  to  the  machine 
where  he  was  injured.  Boucher  v. 
Hoheson  Mills  (1903)  182  Mass.  500, 
■65  N.  E.  819. 

(g)  Vehicles. — A  servant  who,  at  the 
master's  direction,  loaded  a  wagon  with 
lumber,  and  was  injured  by  the  break- 
ing down  of  a  wheel,  is  not,  as  a  mat- 
ter of  law,  chargeable  with  a  knowledge 
■ot  the  risk,  when  he  had  never  used  the 
■wagon.      Boelter   v.    Boss   Lumber   Co. 


(1899)  103  Wis.  324,  79  N.  W.  243  (the 
defendant  ineffectually  urged  that  the 
case  was  one  for  the  application  of  the 
principle  that  the  defects  of  all  simple 
appliances  are  presumed  to  be  known 
to  the  servant ) . 

(h)  Ladles. — The  servant's  knowledge 
of  the  risk  is  for  the  jury  where  he  was 
injured  by  the  overturning  of  a  ladle  of 
molten  metal,  due  to  the  use  of  a  com- 
mon round  stick  for  a  lever  with  which 
to  tip  it,  the  evidence  being  that  this 
particular  ladle  had  never  before  been 
seen  by  the  plaintiff,  and  that  he  did 
not  know  there  was  anything  wrong 
with  it  or  the  lever.  Flaherty  v.  Nor- 
■wood  Engineering  Co.  (1898)  172  Mass. 
134,  51  N.  E.  463. 

(i)  Mines. — It  cannot  be  said,  as  ^ 
matter  of  law,  that  an  employee  in  a 
mine,  visiting  a  low,  narrow  passage 
for  the  first  time,  and  carrying  no  other 
light  than  a  miner's  lamp,  ought  to 
have  observed  that  the  grade  of  the 
drift  was  sufficient  to  cause  a  loaded 
car  to  run  by  its  own  momentum  on 
an  iron  track.  Consolidated  Coal  Co. 
V.  Bruce  (1894)  150  111.  449,  37  N.  E. 
912,  affirming   (1893)   47  111.  App.  444. 

( j )  Banks  of  earth,  etc. — An  em- 
ployee engaged  in  the  morning  of  the 
day  when  he  was  injured  by  the  col- 
lapse of  a  bank  of  earth  which  he  was 
excavating  may  properly  be  found  to 
have  been  excusably  ignorant  of  the 
dangerous  condition  in  which  it  was, 
owing  to  the  fact  that  iron  wedges  had 
been  driven  the  night  before  into  the 
top,  and  that  afterwards  there  had 
been  a  heavy  fall  of  rain.  Thomas  v. 
Ross  (1896)  21  C.  C.  A.  444,  41  U.  S. 
App.  574,  75  Fed.  552. 

A  laborer  who  had  been  engaged  in 
excavating  a  bank  for  about  five  hours 
before  it  fell  on  him  was  not  charge- 
able with  knowledge  of  a  dangerous 
crack  in  it  which  was  not  visible  from 
the  place  where  he  was  at  work. 
Elledge  v.  National  City  &  0.  R.  Co. 
(1893)  100  Cal.  282,  38  Am.  St.  Eep. 
290,  34  Pac.  720. 

(k)  Formation  of  ice. — A  brakeman's 
general  knowledge  of  the  physical  con- 
ditions in  the  vicinity  of  a  tank  is  not 
conclusive  upon  the  question  of  his  neg- 
ligence in  a  case  where  the  injury  was 
due  to  his  slipping  on  a  sheet  of  ice 
formed  by  water  leaking  from  the  tank, 
and  it  was  shown  that  there  had  been 
no  ics  there  until  a  few  days  before 
the  accident,  and  that  he  had  not  been 
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1322.  [402a]  Sufficiency  or  insufficiency  of  opportunities  actually  ob- 
tained before  the  accident. —  Supposing  the  evidence  to  be  of  such  a 
nature  that  a  jury  would  not  be  justified  in  finding  that  the  servant 
had  no  opportunity  whatever  to  discover  the  dangerous  conditions,  the 
next  stage  in  the  investigation  is  to  determine  whether  the  oppor- 
tunities which  it  is  apparent  that  he  had  were  sufficient  to  render  a 
person  of  his  natural  and  acquired  capacity  for  observation  chargeable 
with  a  knowledge  of  those  conditions.  The  most  important  of  the  evi- 
dential elements  which  determine  the  answer  to  this  question  are 
these : 

(1)  The  natural  capacity  of  the  servant  for  taking  advantage  of 
the  chances  for  observation  which  presented  themselves.  This  ele- 
ment is  often  emphasized  in  cases  where  the  injured  servant  was  a 
minor.  See  §  1318,  note  1,  ante.  But  in  respect  to  adults  also  it  is 
recognized  that,  in  view  of  the  fact  that  some  meii  have  greater  pow- 
ers of  observation  than  others,  and  a  stronger  desire  to  investigate 
and  understand,  knowledge  cannot  be  imputed  to  a  servant,  as  a  mat- 
ter of  law,  on  the  ground  that  some  persons  having  the  same  oppor- 
tunities of  observation  as  he  had  would  have  ascertained  the  exist- 
ence of  the  dangerous  conditions.^ 

(2)  The  acquired  capacity  of  the  servant  for  taking  advantage  of 
the  chances  for  observation  which  presented  themselves.  It  is  obvi- 
ous that,  in  many  instances,  a  court  will  be  justified  in  declaring,  as 
a  matter  of  law,  that  an  experienced  servant  having  the  chances  of  ob- 
servation disclosed  by  the  evidence  ought  to  have  discovered  the  dan- 
ger, although  that  conclusion  would  not  be  a  necessary  one  if  he  had 
been  inexperienced  in  the  employment.  Cases  illustrating  situations 
analogous  to  each  of  those  discussed  in  §§  1313-1315,  ante,  will  be 
found  in  various  subdivisions  of  note  1  to  the  following  section. 

(3)  The  length  of  the  period  during  which  the  chances  for  observa- 
tion presented  themselves.     See  next  paragraph. 

(4)  The  number  of  occasions  on  which  those  chances  presented 
themselves.  This  and  the  element  last  mentioned  must  always,  it  is 
obvious,  be  considered  together,  since  the  material  question  to  be  ul- 
timately decided  is  really  whether  the  servant  had  been  so  often  in  a 
position  where  he  might  have  observed  the  danger  that  his  failure  to 
observe  it  must  be  pronounced  culpable  in  point  of  law.    Usually,  of 

working  since  then  in  that  part  of  the  410,  25  Am.  St.  Rep.  138,  27  Pae.  306 

yard.    McFall  v.  Iowa  C.  B.  Co.  (1895)  (for   facts,   see   §   1323,   note   1,   subd. 

96  Iowa,  723,  65  N.  W.  321.  (r),  post). 
1  Ingerman  v.  Moore   (1891)    90  Cal. 
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course,  the  number  of  actual  chances  for  observation  will  be  found  to 
have  been  greater  vs^hen  the  period  available  for  observation  was  a  long 
•one  than  when  it  was  a  short  one.  But  manifestly  there  is  no  neces- 
sary or  invariable  relation  between  these  two  circumstances.*  All 
that  can  be  safely  aiSrmed  in  this  connection  is  that,  if  the  chances 
occur  every  day  in  the  regular  course  of  the  servant's  employment, — 
and  this  is  the  most  common  predicament  to  be  reviewed — his  igno- 
Tance  of  the  danger  becomes  less  and  less  excusable  as  the  period  avail- 
able for  observation  is  prolonged.  The  decisions  in  which  the  effect 
■of  this  element  is  discussed  are  far  more  numerous  than  any  other 
•class  of  cases  which  turn  upon  the  servant's  opportunities  of  knowl- 
edge, and,  as  will  be  amply  apparent  from  an  examination  of  the  fol- 
lowing section,  are,  if  not  absolutely  irreconcilable,  only  reconcilable 
by  the  aid  of  wire-drawn  distinctions. 

(5)  The  character  of  the  servant's  duties,  whether  favorable  or  im- 
iavorable  for  the  purpose  of  observation.  With  respect  to  this  ele- 
ment, it  would  appear  that  a  large  number  of  the  cases  which  have 
been  decided  in  the  servant's  favor  proceed  upon  a  principle  which 
may  be  enunciated  thus :  If  it  was  not  a  recognized  fact  of  the  func- 
tions of  the  servant  to  look  out  for  dangerous  conditions  of  the  same 
kind  as  those  which  caused  the  injury  (see  §§  1338  et  seq.,  post),  and 
his  chances  of  observation  were  merely  such  as  were  casually  afforded 
by  occasional  proximity  to  the  defective  instrumentality,  it  is  for  the 
jury  to  determine  whether  he  ought  to  have  discovered  the  conditions. 
But  a  comparison  of  the  rulings  upon  virtually  identical  groups  of 
•concrete  facts  shows  very  clearly  that  some  of  the  courts,  even  if  they 
accept  this  principle  as  theoretically  correct, — ^which  cannot  be  af- 
firmed with  certainty, — construe  it  in  such  a  sense  that  it  is  of  very 
little  advantage  to  the  servant.^ 

Considered  under  another  aspect,  this  element  is  also  suggestive  of 
the  principle  that  knowledge  ought  not  to  be  imputed,  as  a  matter  of 

2  In  Hulehan  v.  Green  Bay,  W.  &  8t.  no  averment  inconsistent  with  the  hy- 
P.  R.  Co.  (1883)  58  Wis.  319,  17  N.  W.  pothesis  that,  when  injured,  the  plain- 
17,  it  was  urged  that  the  complaint  was  tiff  was  coupling  cars  at  that  station 
demurrable  for  the  reason  that,  as  its  for  the  first  time,  and  then  first  be- 
averments  showed  that  the  servant,  a  came  aware  that  the  obstructions  com- 
brakeman,  had  been  for  several  years  in  plained  of  were  on  or  near  the  track, 
the  employment  of  the  defendant,  he  Whether  he  ought  to  have  known  of  the 
was  necessarily  chargeable  with  knowl-  obstructions  was  a  question  to  be  de- 
edge  of  the  existence  of  the  obstructions  termined  by  the  evidence, 
on  the  track  by  which  he  was  injured  S  Contrast  especially  the  antagonistic 
while  coupling  cars  at  a  certain  station,  decisions  cited  in  §  1323,  note  1,  subd. 
But  this  contention  did  not  prevail,  the  (a) -(e),  post. 
court  being  of  opinion  that  there  was 
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law,  when  it  is  a  reasonable  inference  from  the  testimony  that  the 
servant  could  not,  without  unduly  neglecting  or  delaying  the  perform- 
ance of  his  work,  utilize  the  opportunities  of  observation  which  were 
afforded  by  his  local  relations  to  the  dangerous  conditions.*    But  it 

4  The   risks   assumed  by  the  servant  In  Dorsey  v.  Phillips  &  C.  Constr.  Co. 

are  "those  risks  which  the  exercise  of  (1877)  42  Wis.  583,  wliere  the  plaintiff 

his  opportunities  for   inspection,  while  was  struck  by  a  cattle  chute  near  tlie 

giving  diligent  attention  to  such   aerv-  track,    the    court    argued   thus:      "The 

ice,    would    have     disclosed    to    him."  safety  of  railroad  trains  depends  largely 

Evansville   &   R.   R.    Co.   v.   Henderson  upon   the  exclusive   attention   of  those 

(1893)    134  Ind.  636,  33  N.  E.  1021.  operating   them,    to   the    track    and   to 

The   servant  cannot  recover  without  the   trains    themselves.      It   is   not   for 

making   it  appear  that  the  defect  was  the  interest  of  railroad  companies  or  of 

"of  such  a  nature  as  not  to  be  discov-  the  public — with  like,  if  not  equal,  con- 

erable  in  the  reasonable  and  ordinary  cern  in  the  safety  of  trains — that  per- 

exercise   of   diligence   in   the   course   of  sons    so    employed    should    be    charged 

his   duty."     Central  R.  &  Bkg.   Co.  v.  with    any   duty   or   necessity   to   divert 

Kenney    (1877)    58  Ga.  490;   Baker  v.  their  attention.     And  it  appears  to  us 

Western   &   A.   R.   Co.    (1882)    68   Ga.  very  doubtful  whether  persons  operat- 

706.  Ing    railroad    trains,    and    passing    ad- 

"The  servant  is  especially  entitled  to  jacent   objects    in    rapid   motion,    with 

assume  that  his  master  had  furnished  their  attention  fixed  upon  their  duties, 

him  with   suitable  and  safe  materials,  ought,  without  express  proof  of  knowl- 

machinery,   and   surroundings,   and   re-  edge,  to  be  charged  with  notice  of  the 

lieved  him  of  investigation  and  inquiry  precise  relation  of  such  objects  to  the 

in  that  regard,  where  the  performance  track.     And  even  with  actual  notice  of 

of  his  duties  requires  constancy  of  at-  the    dangerous    proximity    of    adjacent 

tention  to  other  matters.    A  man  whose  objects,  it  may  well  be  doubted  whether 

attention  is  constantly  directed  to  mov-  it  would  be  reasonable  to  expect  them, 

ing  cars  and  their  coupling  cannot  pos-  while  engaged  in  their  duties,  to  retain 

sibly  give  much  attention  to  the  ties,  constantly  in  their  minds  an  accurate 

switch-bars,   etc.,    over   which   he   may,  profile   of   the   route    of   their    employ- 

from    time    to    time,    have    to    pass."  ment,     and    of    collateral    places     and 

Chicago  &  E.  I.  R.  Co.  v.  Bines   (1890)  things,  so  as  to  be  always  chargeable, 

132  111.  169,  22  Am.  St.  Rep.  515,  23  as  well  by  night  as  by  day,  with  no- 

N.  E.  1021.  tice  of  the  precise  relation  of  the  train 

"Unless  the  defects  are  such  as  to  be  to  adjacent  objects.  In  the  case  of  ol>- 
obvious  to  anyone  giving  attention  to  jects  so  near  the  track  as  to  be  pos- 
the  duties  of  the  occasion,  the  employee  sibly  dangerous,  such  a  course  might 
has  a  right  to  assume  that  the  employ-  well  divert  their  attention,  from  their 
er  has  performed  his  duty  in  respect  to  duty  on  the  train,  to  their  own  safety 
the  implements  and  machinery  fur-  .in  performing  it.  Notwithstanding 
nished."  Louisville,  N.  A.  &  C.  R.  Co.  some  things  said  in  some  cases  cited  for 
V.  Buck  (1889)  116  Ind.  566,  2  L.R.A.  the  appellant,  we  should  be  rather  in- 
520,  9  Am.  St.  Rep.  883,  19  N.  E.  453.  clined  to  think  that,  in  the  absence  of 
See  also  Carpenter  v.  Mexican  Nat.  R.  express  notice  of  immediate  danger,  em- 
Co.  (1889)  39  Fed.  315,  where  similar  ployees  operating  trains  may  perform 
language  is  used.  their  duties  under  an  implied  warrant 

Among  the  factors  rendering  the  serv-  that  they  may  do  so  without  exposing 

ant's    ignorance    excusable    have    been  themselves    to    extraordinary    danger; 

mentioned  the  "exigencies  of  the  situa-  that  is,  danger  not  necessarily  incident 

tion"    (Wedgwood  v.  Chicago  &  N.  W.  to  the  course  of  their  employment." 

R.   Co.    [1878]    44   Wis.   44);    and   the  Cormpsire  a,\so  Valley  R.  Go',  v.  Keegan 

engrossing  nature   of  his  duties    (Ct»-  (1898)   31  C.  0.  A.  255,  58  U.  S.  App. 

cinnati,  I.  St.  h.  &  C.  R.  Co.  v.  Long  377,  87  Fed.  849   (§  1323,  note  1,  subd. 

[1887]    112   Ind.    166,    13    N.   E.    659;  {a.) ,  post) ;  Bryce  v.  Chicago,  M.  d  St. 

Mason  &  0.  R.  Co.  v.  Jockey   [1900]  P.  R.  Co.   (1897)   103  Iowa,  665,  72  N. 

43  C.  C.  A.  228,  103  Fed.  265).  W.  780    (same  note,  subd.    (d)). 
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is  apparent  from  an  examination  of  the  cases  that  this  principle  also 
has  been  very  differently  construed  by  various  judges.  By  some  in- 
deed it  seems  to  be,  for  practical  purposes,  vyholly  ignored.^ 

In  any  case  where  the  defect  was  a  concealed  one,  it  is  obvious  that 
a  servant  vyho  has  had  nothing  to  do  with  the  operations  which  created 
that  defect  cannot  be  charged  with  knowledge  of  its  existence  simply 
because  he  was  required  to  work  near  that  part  of  the  plant  which 
was  defective.®  The  cases  involving  the  opposite  situation  are  re- 
viewed in  §  1327,  post. 

(6)  The  physical  environment  of  the  servant  at  the  time  or  times 
when  the  chances  for  observation  presented  themselves.  One  impor- 
tant circumstance  to  be  considered  under  this  head  is  the  quality  of 
the  light  which  was  available  at  the  times  when  the  servant  was  in  a 
position  where,  so  far  as  the  conditions  of  space  and  distance  were 
concerned,  he  might  have  observed  the  danger.'' 

Another  element  of  a  more  special  character  than  those  so  far  men- 
tioned is  presented  by  those  cases  in  which  recovery  has  been  allowed  * 
or  refused  *  on  the  ground  that  certain  fellow  servants  of  the  in- 
jured person,  who  had  had  the  same  opportunities  for  observation  as 
he  had,  had  failed. to  notice,  or  had  noticed,  the  dangerous  conditions. 

In  a  case  where  a  brakeman  was  in-  (1889)   114  N.  Y.  582,  11  Am.  St.  Hep. 

jured    by    striking    against    the    upper  697,  21  N.  E.  1049   (subd.  a)  ;  Texas  & 

timbers    of    a    covered    bridge,    it    was  P.  B.  Co.  v.  Crow    (1893)    3  Tex.  Civ. 

held  proper  to  instruct  the   jury  that  App.    266,    22    S.    W.    928     (subd.    c). 

such    an   employee    is    not    required    to  Compare  also  Sunt  v.  Kane  (1900)   40' 

know  absolutely  all  the  defects  of  con-  C.  C.  A.  372,  100  Fed.  256    (subd.  b). 

struction  and  all  obstructions  along  the  But  a  strong  decision  to  the  contrary 

railroad,   and  to   neglect  his   duties   to  is  Byan  v.  New  York,  N.  H.  &  H.  R. 

be   on   a   constant   lookout   for   defects  Co.    (1897)    169   Mass.   267,   47   N.   E. 

along  the   road.     Chicago  &  A.  R.   Co.  ?iTl  (subd.  d).    For  a  case  in  which  the 

v.  Johnson  (1886)   116  111.  206,  4  N.  E.  servant  was  allowed  to  recover  on  the 

381.  ground  that  the   light  in  a  mine  was 

5  See   §   1323,   note   1,   subd.    (a) -(e)  dim,    see    Severance    v.    New    England 

post.  Tale   Co.    (1900)    72   Vt.    181,   47    Atl. 

e  See  McMafwn  Y.  McHale  (1899)  174  833    (subd.   ee). 

Mass.  320,  54  N.  E.  854   (§  1323,  note  In  several  of  the  cases  cited  in  the 

1,   subd.    (aa),  post).  note  referred  to,  the  circumstance  that 

7  In  several  cases  cited  in  §  1323,  note  the  opportunities   for   observation   pre- 

1,  post,   the   courts   seem  to  have   pro-  sented    themselves    in    the    daytime    is 

ceeded    on   the   theory   that    a    servant  mentioned     among     those    which    were 

could  not  be  charged  with  knowledge,  deemed  to  be  adverse  to  the  servant. 

as  a  matter  of  law,  when  the  opportu-  « Pruke    v.    South   Park    Foundry    & 

nities   for   observation   occurred   in   the  Maoh.  Co.    (1897)    68  Minn.  305,  71  N. 

nighttime.     Coif  v.  Chicago,  St.  P.  M.  W.    276    (§    1323,    note    1,    subd.    (r), 

&   0.   R.   Co.    (1894)    87   Wis.   273,   58  post). 

N.   W.    108    (subd.   d)  ;    Illinois   C.   B.  s  Anderson -v.  Winston  (1887)  31  Fed. 

Co.  V.  Welch  (1869)  52  111.  183  (subd.  528  (§  1323,  note  1,  subd.  (dd),  post), 
d)  ;  Fredenburg  v.  Northern  C.  B.  Co. 
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1323.  [403]  Same  subject  continued.    Illustrative  decisions. — In  the 

note  below  are  collected  a  large  number  of  decisions  illustrating  the 
■evidential  significance  of  the  elements  which  have  been  discussed  un- 
der their  general  aspects  in  the  preceding  section.  For  the  purpose 
■of  facilitating  comparison,  they  are  arranged  under  subdivisions  des- 
ignated by  headings  similar  to  those  employed  in  all  the  longer  notes 
in  the  present  chapter.  Other  pertinent  cases  will  be  found  cited  in 
•.§§  1327, 1328,  post} 


1  (a)  Railway  tracks  and  appurte- 
nances, generally. — The  risk  from  the 
iact  that  the  fastening  of  the  rails  on 
a  road  under  construction  was  not 
•completely  finished  was  held  to  have 
"been  assumed  by  a  servant  who,  for 
some  time  before  the  accident,  had 
"been  traveling  over  the  line  daily. 
Moss  V.  Johnson  (1859)   22  111.  633. 

A  railroad  company  is  not  liable  for 
injuries  to  a  brakeman  by  being  thrown 
from  the  top  of  a  car  on  which  he  was 
standing,  near  his  brake,  trimming  his 
lamp,  by  the  jerking  and  lurching  mo- 
tion given  the  car  by  the  unevenness  of 
■a,  new  and  unfinished  side  track  over 
which  he  had  passed  several  times,  and 
-the  condition  of  which  was  open  and 
obvious.  O'Neal  v.  Chicago  &  I.  Coal 
R.  Co.  (1892)  132  Ind.  110,  31  N.  E. 
«69. 

A  brakeman  who  has  been  for  a  con- 
■siderable  time  in  a  railway  company's 
employ,  and  during  that  time  passing 
■a  certain  yard,  is  chargeable  with 
knowledge  of  any  holes  that  can  be 
seen  by  a  casual  observer.  Ragon  v.  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  (1893)  97 
Mich.  265,  37  Am.  St.  Rep.  336,  56  N. 
"W.  612. 

A  railway  servant  who  has  worked 
for  two  months  at  a  station  where 
"there  is  a  side  track  laid  across  a  large 
■depression,  on  ties  which  are  blocked 
up  and  not  ballasted,  is  chargeable 
■with  a  knowledge  of  the  patent  danger 
that  his  foot  may  be  caught  between 
-the  ties  while  he  is  coupling  cars.  Bat- 
terson  v.  Chicago  d  G.  T.  R.  Co.  (1884) 
.53  Mich.  125,  18  N.  W.  584. 

A  switchman  and  car  coupler  who 
has  been  employed  in  a.  yard  for  sev- 
■eral  months,  and  has  passed  an  open 
ditch  under  the  track  every  day,  is 
presumed  to  appreciate  the  danger  cre- 
ated by  it.  DeForest  v.  Jeivett  (1881) 
23  Hun,  490,  affirmed  in  (1882)  88  N. 
Y.  264. 


There  can  be  no  recovery  for  an  in- 
jury from  a  passing  train,  to  a  switch- 
man whose  foot  was  caught  in  a  hole 
in  the  planking  between  the  railroad 
tracks,  which  he  could  have  seen  every 
day  for  six  weeks.  Gleason  v.  New 
York  d  N.  E.  R.  Co.  (1893)  159  Mass. 
68,  34  N.  E.  79. 

Notice  that  the  space  between  the 
ties  of  a  side  track  is  not  filled,  and 
that  it  is  laid  with  old  iron  rails,  is 
imputed  to  a  brakeman  who  has  been 
a  baggageman  and  brakeman  for  six 
years,  and  a  brakeman  on  a  particular 
road  for  three  months,  and  has  worked 
recently  as  brakeman  on  a  gravel  train 
ballasting  the  track  in  the  vicinity  of 
a  place  where  he  is  injured,  and  during 
such  employment  has  often  been  on 
and  about  the  side  track.  Atchison,  T, 
&  8.  F.  R.  Co.  V.  Alsdurf  (1892)  47 
111.  App.  200. 

Knowledge  of  the  want  of  fencing  on 
a  certain  division  of  a  railway  is  im- 
puted, as  matter  of  law,  to  an  engineer 
who  has  been  running  over  it  two  and 
a  half  years  before  an  accident. 
Sweeney  v.  Central  P.  R.  Go.  (1880) 
57  Cal.  15. 

A  watchman  at  a  railroad  round- 
house required  to  assist  in  moving  an 
engine  without  steam  or  power  to  move 
itself,  into  the  roundhouse  for  repairs, 
assumes  the  risk  of  being  caught  be- 
tween such  engine  and  another  engine 
standing  upon  one  of  the  divergent 
tracks,  where  the  position  of  each  is 
seen  by  him,  and  he  takes  his  position 
of  his  own  choice,  with  full  knowledge 
of  the  fact  that  the  engine  as  it  moves 
forward  will  come  closer  to  the  stand- 
ing one.  Anglin  v.  Texas  &  P.  R.  Co. 
(1894)  9  C.  C.  A.  130,  23  U.  S.  App. 
62,   60  Fed.  553. 

A  section  foreman  has  been  held  en- 
titled to  recover  for  injuries  caused  by 
the  derailment  of  a  work  train  on  a 
part  of  the  track  which  was  not  under 
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his  charge.       Taylor,  B.  &  H.  R.  Co.  v.  (1898)   31  C.  C.  A.  255,  58  U.  S.  App. 

Taylor   (1890)   79  Tex.  104,  23  Am.  St.  377,  87  Fed.  849. 

Rep.  316,  14  S.  W.  918.  A  brakeman  is  not,  as  matter  of  law, 

The  falling  of  a  mass  of  rock  upon  a  chargeable  with  a  knowledge  of  the  ex- 
railroad  track  is  not  an  ordinary  liaz-  istence  of  a  steep  grade  at  a  particular 
ard  of  which  a  brakeman  employed  on  point  on  the  track,  and  of  the  risk  in- 
a  freight  train  which  passed  rapidly  by  cident  to  making  a  coupling  upon  it. 
the  dangerous  point  while  he  was  in  a  Leonard  v.  Minneapolis,  St.  P.  &  Ste. 
positlion  which  prevented  him  from  M.  R.  Co.  (1896)  63  Minn.  489,  65  N. 
readily  seeing  is  presumed  to  take  no-  W.  1084. 

tice.     Bean  v.  Western  North  Carolina  A  yard  switchman  is  not,  as  matter 

R.  Co.    (1890)    107  N.  C.  731,  12  S.  E.  of  law,  negligent  in  failing  to  notice  a 

600.  small  incline  a  few  feet  in  width,  form- 

A    brakeman    upon    a    freight    train  ing  the  connection  between  an  outside 

handling  the  output  of  a  coal  mine,  who  track  of  the  railroad  and  the  sidewalk, 

has  never  been  upon  the  track  but  once  although  he  has  been   passing  and  re- 

before,  and  has  no  knowledge  or  notice  passing  it  for  several  days.     Rouse  v. 

of  its  dangerous  condition,  does  not  as-  Ledbetter   (1896)   56  Kan.  348,  43  Pac. 

sume  the  risk  of  the  lack  of  necessary  249. 

appliances  to  prevent  the  escape  of  The  risk  incident  to  walking  on  an 
heavily  loaded  cars  from  a  coal  track  incline  on  which  a  car  track  is  laid, 
with  a  steep  grade  onto  the  main  track,  at  one  particular  point  of  which  there 
but  has  the  right  to  act  upon  the  as-  is  no  opportunity  for  stepping  off  the 
sumption  that  the  coal  track  is  rca-  track,  is  not  an  obvious  risk  to  a  serv- 
sonably  safe  and  suitable  for  the  use  ant  who  has  often  passed  along  it  be- 
to  which  it  is  put,  and  that  the  cars  fore,  where  there  was  nothing  to  di- 
stored  thereon  are  properly  secured,  rect  his  attention  to  the  risk  on  any  of 
Continental  Trust  Co.  v.  Toledo,  St.  L.  the  previous  occasions  when  he  had 
d  K.  C.  R.  Co.  (1898)  32  C.  C.  A.  44,  been  on  the  track.  Benham  v.  Taylor 
59  U.  S.  App.  283,   87   Fed.   133.  (1896)    66  Mo.  App.  308. 

A  watchman  employed  by  a  railway  A  railroad  engineer  is  not  conclusive- 
company  to  guard  its  property,  who,  ly  bound  to  take  notice  of  all  omissions 
when  attempting  to  board  a  slowly  of  the  company  by  which  he  is  em- 
moving  train,  stumbled  over  a  pile  of  ployed,  to  maintain  the  statutory  fences 
sand  which  had  been  lying  beside  the  and  cattle  guards,  so  as  to  constitute 
track  four  or  five  days,  and  fell  under  his  failure  to  complain  of  such  an  omis- 
the  wheels,  cannot  be  said,  as  a  matter  sion  an  assumption  of  the  risk  thereby 
of  law,  to  be  chargeable  with  notice  caused.  Terre  Haute  (&  I.  R.  Co.  v. 
that  the  sand  had  been  left  there.  07w-  Williams  (1897)  69  111.  App.  392. 
capo,  R.  I.  &  P.  R.  Co.  v.  Kinnare  A  brakeman  who,  after  three  days 
(1901)  190  111.  9,  60  N.  E.  57,  affirm-  service,  falls  into  a  cattle  guard  while 
ing   (1900)   91  111.  App.  508.  coupling  cars  in  the  nighttime,  is  not. 

It  cannot  be  said,  as  a  matter  of  law,  as  matter  of  law,  guilty  of  negligence 

that  a  brakeman   is  required  to  know  in  being  ignorant  of  its  position.     Fre- 

the   condition   of  the  planking  at  each  denhurg  v.  'Northern  C.  R.   Co.    (1889) 

of  the  forty  crossings  on  his  run  where  114  N.  Y.  582,  11  Am.  St.  Rep.  697,  21 

he  is  required  to  switch  cars,  and  that  N.  E.  1049. 

he  assumes  the  risk  of  injury  from  de-  One  who  enters  the  employ  of  a  rail- 

fects    in    such    planking.      Fluhrer    v.  road  company  as  a  brakeman  does  not 

Lake  Shore  &  M.  S.  R.  Co.   (1899)    121  thereby  assume  risk  of  injury  from  an 

Mich.  212,  SO  N.  W.  23.  uncovered  cattle  guard  within  the  yard 

T                   1.                J    1, J    „„„„    „  limits,    although    m    passing    over    the 

Ignorance   by   a  yard   hand   upon   a  ^.^^^  '^^   ^^^  ^.^   ^   ^^.^.^^  ^j^^^^   j^^ 

railroad,  of  the  dangerous  character  of  ^.-^^^  ^^^^  y.^^^^^  ^^  ^j^^  ^^nger.     Oal- 

the    road    where    it    crosses    a    public  „gj^„^  H.  d  S.  A.  R.  Co.  v.  SUnlcard 

highway,  will  not  be  held  inexcusable  (1397)  17  Tex.  Civ.  App.  585,  44  S.  W. 

as  matter  of  law,  where  the  yard  was  35, 

a  mile  long,  he  rode  as  often  as  he  A  brakeman  will  not  be  held,  as  mat- 
walked,  and  when  on  the  ground  his  ter  of  law,  to  know  that  there  are  un- 
duty  required  active  work  and  great  ballasted  ties  and  an  uncovered  cattle 
attention.  Valley  B.  Co.  v.  Keegan  guard  in  one  of  the  yards  in  which  he 
M.  &  S.  Vol.  IV.— 236. 
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is  required  to  do  switching,  because  he 
has  acted  in  such  capacity  for  three 
weeks,  passing  through  such  yard  twice 
a  day  on  a  round  trip  of  100  miles. 
Illinois  C.  R.  Co.  v.  Sanders  (1897)  166 
111.  270,  46  N.  E.  799,  affirming  (1896) 
66  111.  App.  439. 

A  brakeman  is  not  chargeable,  as  mat- 
ter of  law,  with  a  knowledge  of  the 
dangers  created  by  uncovered  signal 
wires  in  a  yard  in  which  he  had  done 
switching  work  only  twice  before  the 
day  on  which  he  was  injured.  Indiana, 
I.  <Sc  1.  R.  Co.  V.  Bundy  (1899)  152  Ind. 
590,  53  N.  E.  175. 

A  brakeman  working  for  nine  months 
in  a  yard  must  be  presumed  to  know 
of  the  existence  of  drains  which  are  in 
plain  view.  Lindsay  v.  'New  York,  N. 
B.  cC-  H.  R.  Co.  (1901)  50  C.  C.  A.  298, 
112  Fed.  384. 

Knowledge  of  a  defect  in  a  track  is 
not  inferable  from  the  mere  fact  that 
a  servant,  as  fireman  and  brakeman, 
was  accustomed  to  run  trains  over  it. 
Jackson  Lumber  Co.  v.  Cunningham 
(1904)    141  Ala.  206,  37  So.  445. 

An  engineer  is  not  chargeable  with 
knowledge  of  defects  in  rails  and  ties 
merely  from  the  fact  that  he  has  run 
over  them.  Smith  v.  Chicago,  R.  I.  tC 
P.  R.  Co.  (1910)  82  Kan.  136,  28  L.R.A. 
(N.S.)    1255,   107   Pac.   635. 

Where  a  switchman  passed  over  a 
switch  every  day,  but  defects  therein 
existed  only  in  connection  with  the  side 
track,  which  was  used  but  once  or  twice 
a  month,  he  is  not  chargeable  with  no- 
tice of  such  defects.  San  Antonio  lE 
A.  P.  R.  Co.  V.  Waller  (1901)  27  Tex. 
Civ.  App.  44,  65  S.  W.  210. 

An  employee  who  has  worked  four 
nights  in  a  roundhouse  is  chargeable 
with  knowledge  that  each  stall  had  a 
pit.  Galveston,  H.  £  S.  A.  R.  Co.  v. 
Walker  (1905)  38  Tex.  Civ.  App.  76, 
85   S.  W.  28. 

A  brakeman  who,  while  making  a, 
flying  switch  from  a  siding  onto  a  spur 
track,  was  killed  because  of  the  defect- 
ive condition  of  the  track,  must  be  pre- 
sumed to  have  known  of  the  defects, 
where  he  had  been  over  the  place  where 
the  accident  occurred  373  times,  and 
over  the  siding  connected  with  the  spur 
36  times.  Skirmer  v.  Central  Vermont 
R.  Co.  (1901)  73  Vt.  336,  50  Atl.  1099. 

(b)  Frogs,  smtches,  and  guard  rails. 
— The  risk  resulting  from  the  want  of 
blocking  between  switch  rails  is  assumed 
by  a   switchman   who   has   worked  for 


two  months  in  a  yard  where  this  ar- 
rangement is  in  common  use.  Chicago, 
B.  cE  Q.  R.  Co.  v.  Smith  (1885)  18  111. 
App.  119. 

A  servant  who  has  been  working  for 
several  years  as  brakeman  and  as  con- 
ductor of  freight  trains,  and  is  frequent- 
ly brought  by  his  duties  into  a  certain 
yard  to  make  up  his  train,  is  presumed 
to  know  the  kind  of  frog  which  is  in 
use  there,  and  cannot  recover  if  he  re- 
ceives an  injury  owing  to  the  fact  that 
they  are  not  blocked.  Southern  P.  Co. 
V.  Seley  (1894)  152  U.  S.  145,  38  L. 
ed.  39,  14  Sup.  Ct.  Rep.  530. 

A  brakeman  who  has  been  engaged 
for  several  years  in  the  performance 
of  duties  which  were  of  such  a  nature 
that  he  must  unquestionably  have  known 
that  a  large  portion  of  the  frogs  on 
defendant's  road  were  not  blocked,  and 
who  had  been  employed  in  broad  day- 
light around  and  near  the  frog  where 
the  accident  occurred,  for  an  hour  and 
a  half  before  his  injury  was  received, 
must  be  taken  to  have  understood  that 
that  frog  was  unblocked.  Spencer  v. 
New  York  C.  d  H.  R.  R.  Co.  (1893)  67 
Hun,  196,  22  N.  Y.  Supp.  100. 

A  railroad  employee  cannot  recover 
against  the  railroad  company  for  an 
injury  caused  by  catching  his  foot  in 
a  frog  of  standard  make  in  the  yard 
where  he  was  employed  for  a  consider- 
able time  (period  not  specified)  as  yard 
brakeman,  and  where  he  could  observe 
the  possibility  of  danger  from  the  frog. 
Richm^ond  <f-  D.  R.  Co.  v.  Risdon  (1891) 
87  Va.  335,  12  S.  E.  786. 

A  brakeman  is  chargeable  with  notice 
that  frogs  and  switches  at  a  certain 
station  were  unblocked,  where  they  were 
in  the  same  condition  as  when  he  began 
work  eighteen  months  before  he  caught 
his  foot  in  one  of  them.  Lake  Shore 
d  M.  S.  R.  Co.  V.  McCormick  (1881)  74 
Ind.  440. 

To  an  employee  who  had  become  more 
or  less  familiar  with  a  yard  while  work- 
ing as  a  signalman  for  several  months, 
and  who  for  a  month  previous  to  the 
accident  had  been  engaged  in  switching, 
the  fact  that  a  plank  used  for  blocking 
of  a  frog  was  not  as  thick  by  one  Inch 
as  that  ordinarily  used  in  the  yard  in 
question  was  held  to  be  a  palpable  de- 
fect. Rajotte  V.  Canadian  P.  R.  Co. 
(1889)    5   Manitoba  L.  Rep.   365. 

A  switchman  who  has  been  employed 
for  seven  months  in  one  of  the  yards 
of  a  company  which,  as  a  general  rule, 
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does  not  use  blocking,  assumes  the  re- 
sulting risk.  Narramore  v.  Cleveland, 
C.  C.  d  St.  L.  R.  Go.  (1899)  48  L.R.A. 
68,  37  C.  C.  A.  499,  96  Fed.  298. 

A  switchman  is  chargeable  with 
knowledge  of  the  defects  in  a  switch 
in  not  having  a  proper  space  between 
the  main  rail  and  the  point  of  the 
switch  rail,  and  in  not  having  blocking 
in  that  space,  where  he  has  worked  over 
and  about  the  switch  in  question  for 
many  years,  and  hundreds  of  times  with- 
in the  year  preceding  the  accident,  and 
the  condition  of  the  switch  and  its  sur- 
roundings has  been  unchanged  during 
that  time.  Quinn  v.  Chicago,  R.  I.  d 
P.  R.  Co.  (1898)  107  Iowa,  710,  77  N. 
W.  464. 

A  skilful  railroad  brakeman  of  ma- 
ture years,  who  frequently  passed  an 
unblocked  guatd  rail,  must  be  presumed 
to  have  known  of  the  obvious  danger 
incident  thereto.  Wabash  R.  Co.  v. 
Ray  (1898)  152  Ind.  392,  51  IST.  E.  920. 
One  who  had  worked  as  section  man 
and  brakeman  for  two  years  on  a  road 
where  the  frogs  and  guard  rails  were 
not  filled  or  blocked  was  held,  as  mat- 
ter of  law,  to  appreciate  the  danger  of 
getting  his  foot  caught  in  such  frogs 
and  guard  rails  while  stepping  about 
and  over  them.  Gillin  v.  Patten  <&  8. 
B.  Go.  (1899)  93  Me.  80,  44  Atl.  361. 
See  also  Appel  v.  Buffalo,  N.  Y.  &  P. 
R.  Co.  (1888)  111  N.  Y.  550,  19  N.  E. 
93  (switchman  after  working  daily  for 
several  years  in  a  yard  is  presumed,  as 
matter  of  law,  to  understand  the  risks 
created  by  the  want  of  blocking)  ;  Rush 
V.  Missouri  P.  R.  Go.  (1887)  36  Kan. 
129,  12  Pac.  582  (switchman  who  has 
been  working  for  two  months  in  a  yard 
is  affected  with  notice  of  the  want  of 
blocking  between  a  guard  and  the  main 
rail  at  a  certain  place)  ;  Peoria,  D.  &  E. 
R.  Co.  V.  Ross  (1894)  55  111.  App.  638 
(switchman  who  had  worked  for  sixteen 
months  in  a  yard  held  chargeable  with 
knowledge  of  the  risk  caused  by  the 
want  of  filling  between  a  guard  rail  and 
a  main  rail)  ;  Missouri,  K.  &  T.  R.  Co. 
V.  Thompson  (1895)  11  Tex.  Civ.  App. 
658,  33  S.  W.  718  (risk  arising  from 
the  want  of  blocking  in  a  guard  rail 
presumed  to  be  known  and  assumed  by 
a  switchman  who  has  worked  in  a  yard 
for  about  seven  weeks). 

The  question  whether  a  switchman 
ought  to  have  noticed  that  a  particular 
guard  rail  was  not  blocked  was  held  to 
be  for  the  jury  in  Curtis  v.  Chicago  & 


N.  W.  R.  Go.   (1897)    95  Wis.  400,  70 
N.  W.   665. 

On  the  ground  that  the  condition  of 
guard  rails,  whether  blocked  or  un- 
blocked, would  not  be  likely  to  be  ob- 
served by  brakeman  passing  on  trains, 
it  has  been  held  that  evidence  to  the 
effect  that  there  were  numerous  other 
unblocked  guard  rails  besides  the  one 
which  caused  the  injury  in  suit  was 
inadmissible  in  an  action  by  such  an 
employee.  Trott  v.  Chicago,  R.  I.  <6 
P.  R.  Co.  (1901)  115  Iowa,  80,  86  N.  W. 
33. 

An  extra  hand  who  worked  in  differ- 
ent yards  in  which  there  were  many 
switches,  and  in  which  men  were  con- 
tinually employed  in  making  repairs, 
cannot  be  charged,  as  matter  of  law, 
with  knowledge  of  the  defective  condi- 
tion of  the  blocking  of  a  particular 
switch  in  one  of  those  yards,  which  he 
was  required  to  use  in  the  nighttime, 
although  the  defect  had  existed  for  some 
time,  and  was  obvious  in  the  daytime. 
Hunt  v.  Kane  (1900)  40  C.  C.  A.  372, 
100  Fed.  256. 

Whether  or  not  a  railroad  employee 
was  guilty  of  contributory  negligence  in 
pursuing  his  duties  in  a  switch  yard  in 
which  a  frog  projected  several  inches 
above  the  track  at  a  point  where  he  had 
frequently  to  pass,  without  discovering 
and  reporting  the  condition,  or  other- 
wise taking  precautions  against  danger 
therefrom,  is  for  the  jury,  after  consid- 
ering the  nature  of  the  defect,  its  loca- 
tion, his  movements  with  reference 
thereto,  and  his  familiarity  with  the 
surroundings,  and  all  the  other  facts 
and  circumstances.  Walker  v.  Atlanta 
&  W.  P.  R.  Co.  (1898)  103  Ga.  820,  30 
S.  E.  503. 

A  switchman  working  for  six  months 
in  a  yard  containing  25  to  30  spring 
frogs  must  be  presumed  to  have  taken 
notice  of  them.  Riley  v.  Louisville  & 
N.  R.  Co. '(1904)  66  C.  C.  A.  598,  133 
Fed.  904. 

That  a  railroad  brakeman  continued 
in  his  employment  for  a  year  or  more 
with  knowledge  that  the  frogs  in  the 
track  were  unblocked  does  not  estab- 
lish an  assumption  of  risk  of  injury 
therefrom  as  a  matter  of  law.  Korab 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1910) 
149  Iowa,  711,  —  L.R.A.(N.S.)  — ,  128 
N.  W.  529. 

An  employee  of  an  eleyated  railroad, 
who  has  been  employed  by  the  road  in 
various  capacities  for  ten  years,  must 
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be  presumed  to  know  that  there  was 
no  guard  railing  on  a  pathway  2i  feet 
wide,  along  which  he  walked  in  the  pur- 
suit of  his  duties.  Nugent  v.  Brooklyn 
Union  Elev.  R.  Co.  (1901)  64  App.  Div. 
351,  72  N.  Y.  Supp.  67. 

A  switchman  of  long  experience,  and 
employed  in  the  yard  where  injured 
for  some  months,  assumes  the  risks  of 
the  mode  of  construction  of  a  switch 
which  was  perfectly  obvious.  Loushay 
V.  Erie  R.  Co.  (1904)  95  App.  Div.  102, 
88  N.  Y.  Supp.  446,  affirmed  in  (1906) 
184  N.  Y.  583,  77  N.  E.  1191. 

(c)  Obstructions  above  railway 
tracks — A  brakeman  who  is  injured  by 
his  head  coming  in  contact  with  a  bridge 
while  standing  on  top  of  a  car  cannot 
recover,  where  he  had  on  numerous 
occasions  passed  under  the  same  bridge. 
Williams  v.  Delaware,  L.  &  W.  R.  Co. 
(1889)  116  N.  Y.  628,  22  N.  E.  1117; 
Owen  V.  New  York  G.  R.  Go.  (1869)  1 
Lans.  108  (brakeman  had  been  every 
day  for  a  year  in  a  position  where  he 
might  have  noticed  the  relative  height 
of  the  bridge  and  the  cars  on  the  line )  ; 
'tVells  V.  Burlington,  C.  R.  &  N.  R.  Go. 
(1881)  56  Iowa,  520,  9  N.  W.  364  (serv- 
ant had  been  employed  as  brakeman  for 
iour  years  on  a  road  where  he  had  often 
passed  under  bridges  of  the  same  height 
as  the  one  by  which  he  was  injured)  ; 
Hooper  v.  Columbia  d  G.  R.  Co.  (1884) 
21  S.  C.  541,  53  Am.  Rep.  691  (bridge 
had  been  passed  daily  for  three 
months)  ;  Clark  v.  Richmond  &  D.  R. 
Co.  (1884)  78  Va.  709,  49  Am.  Rep. 
394  (bridge  passed  several  times  by 
daylight). 

After  two  months'  service,  a  freight 
brakeman  on  a  railroad  will  be  pre- 
sumed to  have  become  acquainted  with 
the  low  bridges  over  the  track.  Bross- 
man  v.  Lehigh  Valley  R.  Go.  (1886) 
113  Pa.  491,  57  Am.  Rep.  479,  6  Atl. 
226    (brakeman   was   killed   at   night). 

An  employee  who  has  passed  for  three 
months  foui  low  bridges  in  close  prox- 
imity, which  had  a  warning  signal  in 
front  of  the  east  side  of  the  east  bridge 
and  also  in  front  of  the  west  side  of  the 
west  bridge,  and  understood  that  these 
signals  were  a  warning  for  all  the 
bridges,  assumes  the  risk  of  an  omission 
of  the  signals  from  the  intermediate 
bridges.  Ryan  v.  Long  Island  R.  Go. 
(1889)  51  Hun,  607,  4  N.  Y.  Supp.  381. 

A  brakeman  who  on  several  occasions 
has  been  near  a  bridge  is  chargeable 
with  notice  that  it  is  not  protected  by 


warning  signals.  Fitzgerald  v.  New 
York  C.  &  U.  R.  B.  Co.  (1891)  36  N.  Y. 
S.  R.  755,  12  N.  Y.  Supp.  932  (accident 
occurred  at  night). 

If  the  car  on  which  a  brakeman  was 
standing  when  he  came  into  collision 
with  an  overhead  bridge  was  higher 
than  others  used  by  the  company,  and 
he  was  aware  of  that  fact,  he  cannot 
recover  if  he  had  Been  on  the  road  a 
sufficient  length  of  time  to  charge  hiui 
with  a  knowledge  of  the  height  of  the 
bridge.  Lynch  v.  New  York,  L.  E.  <6 
W.  R.  Go.  (1892)  44  N.  Y.  S.  R.  663, 
18  N.  Y.  Supp.  417 ;  Baltimore  &  0.  R. 
Co.  v.  Strieker  (1878)  51  Md.  47,  34 
Am.  Rep.  291  (brakeman  had  passed 
under  the  bridge  about  1,500  times  since 
ears  like  that  on  which  he  was  had 
been  put  into  use)  ;  Pittsburgh  &  0.  R. 
Co.  V.  Sentmeyer  (1879)  92  Pa.  276, 
37  Am.  Rep.  684  (several  months  em- 
ployed). 

A  brakeman  injured  by  coming  into 
collision  with  the  overhead  braces  of  a 
covered  truss  bridge  is  not,  as  matter 
of  law,  chargeable  with  a  knowledge  of 
the  distance  between  them  and  the  tops 
of  cars,  where  it  is  a  fair  inference 
from  the  testimony  given  by  several  ex- 
perienced trainmen  that  it  was  an  ex- 
tremely diffcult  matter  to  discern  by 
merely  looking  at  such  a  bridge  how  far 
its  overhead  timbers  were  above  a  train, 
and  there  is  evidence  going  to  show 
that,  although  he  had  crossed  the  bridge 
daily  for  several  months  before  the  ac- 
cident, he  had  not  been  on  the  top  of 
the  cars  while  they  were  passing  over 
the  bridge,  more  than  once  before  the 
accident  occurred,  and  that  there  was 
no  other  bridge  with  braces  so  low  as 
the  one  in  question.  St.  Louis,  Ft.  S. 
&  W.  R.  Co.  v.  Irwin  (1887)  37  Kan. 
701,  1  Am.  St.  Rep.  266,  16  Pac.  146. 

If  it  is  not  shown  that  the  servant's 
attention  had  even  been  called  to  the 
additional  risk  created  by  the  occasional 
use  of  cars  higher  than  the  average, 
or  that  he  had  ever  ridden  upon  one  of 
them,  and  the  jury  would  therefore  be 
warranted  in  finding  that  he  was  not 
familiar  with  them,  the  court  cannot  de- 
clare, as  matter  of  law,  that  he  was 
guilty  of  negligence  in  not  ascertaining, 
by  measurement  or  accurate  observa- 
tion, whether  he  could  pass  safely  under 
the  overhead  timbers  of  a  bridge  while 
standing  erect.  Atchison,  T.  <t  S.  F.  R. 
Co.  V.  Rowan  (1895)  55  Kan.  270,  39 
Pac.  1010. 
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Knowledge  of  a  dangerously  low  over- 
head bridge  was  held  not  to  be,  as  mat- 
ter of  law,  imputable  to  a  brakeman 
who  had  passed  underneath  it  eight  or 
nine  times  during  the  daytime,  and  as 
often  at  night,  but  never  while  he  was 
on  the  top  of  the  cars.  Louisville,  N.  A. 
d  0.  B.  Co.  V.  Wright  (1888)  115  Ind. 
378,  7  Am.  St.  Rep.  432,  16  N.  E.  145. 

A  switchman  who  has  been  working 
in  a  yard  for  three  years,  but  always  at 
night,  is  not  necessarily  chargeable  with 
notice  of  the  defective  condition  of  a 
spout  several  feet  above  the  cars,  which 
has  been  out  of  repair  three  months. 
Teocas  tfi  P.  R.  Co.  v.  Crow  (1893)  3 
Tex.  Civ.  App.  266,  22  S.  W.  928. 

Before  a  trainman  can  be  charged 
with  knowledge  of  the  danger  of  an 
overhead  bridge,  so  as  to  prevent  a 
recovery  for  injuries  received  because 
of  it,  the  knowledge,  actual  or  construc- 
tive, must  be  brought  home  to  him  of 
the  danger  that  would  arise  the  instant 
when  a  tall  man,  standing  erect  on  a 
high  car  in  a  moving  train,  was  about 
to  pass  under  the  bridge.  West  v.  Chi- 
cago, B.  d  Q.  R.  Go.  (1910)  103  C.  C. 
A.  293,  179  Fed.  801. 

Evidence  that  a  brakeman  had  passed 
under  a  bridge  repeatedly  is  admissible 
on  the  question  of  his  knowledge  of  the 
danger  therefrom.  Quintan  v.  New 
York,  N.  E.  &  E.  R.  Co.  (1903)  89  App. 
Div.  266,  85  N.  Y.  Supp.  814,  affirmed 
in  (1905)  181  N.  Y.  523,  73  N.  E.  1130. 

(d)  Oistrjictions  heside  railway 
tracks. — A  yardmaster  is  chargeable, 
from  the  character  of  his  duties,  with 
knowledge  of  the  location  of  a  pole 
which  has  been  set  too  near  the  track, 
and  cannot  recover  for  injuries  caused 
by  striking  against  it  while  on  a  moving 
train.  Blackstone  v.  Central  R.  Co. 
(1901)    112  Ga.  762,  38  S.  E.  79. 

An  engineer  who  has  crossed  a  truss 
bridge  200  times  before  the  accident  is 
chargeable  with  a  knowledge  of  the  dis- 
tance of  the  timbers  from  the  cab  of 
the  locomotive.  Illick  v.  Flint  d  P. 
M.  R.  Co.  (1888)  67  Mich.  632,  35  N.  W. 
708. 

A  finding  of  a  jury  that  a  fireman 
did  not  have  an  opportunity  to  know 
that  a  certain  cattle  chute  was  in  dan- 
gerous proximity  to  the  side  of  his  en- 
gine is  not  warranted  where  the  evi- 
dence is  that,  before  the  accident,  he 
had  been,  for  more  than  sixteen  months, 
continually  employed  upon  the  same 
engine  upon  which  he  was  at  work  when 


struck  by  the  chute;  that  the  chute  in 
question  was  so  conspicuous  that  it,  and 
its  location,  could  be  seen  for  a  distance 
of  a  half  mile  and  more  along  the  track 
and  each  side  thereof;  that  during  this 
period  of  time  the  fireman,  in  the  dis- 
charge of  his  duties,  passed  the  station 
where  the  chute  was  located  twice  each 
week,  and  frequently  did  work  and 
switching  at  this  station;  and  that  a 
rule  of  the  company  required  trainmen 
to  take  note  of  dangerous  points,  and  to 
take  time  to  do  their  duty.  New  York, 
C.  &  St.  L.  R.  Co.  V.  Ostman  (1896) 
146  Ind.  452,  45  N.  E.  651,  reversing 
on  rehearing   (1895)   41  N.  E.  1037. 

A  brakeman  is  presumed  to  know  of 
the  obvious  danger  from  the  location  of 
a  cattle  chute  near  a  siding,  where  he 
has  passed  the  same  almost  daily  for 
nearly  two  months,  and  has  no  more 
than  one  occasion  taken  cars  out  on  the 
siding.  Boyd  V.  Harris  (1896)  176  Pa. 
484,  35  Atl.  222. 

A  brakeman  who  has  been  over  a 
division  of  a  road  about  400  times  must 
be  presumed  to  know  the  distance,  from 
the  rails,  of  wing  fences  at  cattle 
guards,  so  as  to  charge  him  with  the 
risk  of  hanging  low  on  a  ladder  at  the 
side  of  a  car  in  order  to  look  under  it. 
McKee  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1891)  83  Iowa,  616,  13  L.E,.A.  817,  50 
N.  W.  209   (dissenting  Beck,  J.) 

A  servant  who  had  worked  for  five 
years  as  brakeman  on  a  night  train 
was  held  to  have  assumed  the  risk  of 
being  struck,  while  descending  from  a 
freight  car,  by  a  fence  nearly  4  feet 
from  the  nearest  rail.  Ryan  v.  Neia 
York,  N.  H.  &  H.  R.  Co.  (1897)  169 
Mass.  267,  47  N.  E.  877. 

A  section  man  who  has  been  working 
for  two  hours  on  a  track  close  to  which 
is  a  pile  of  lumber  is  presumed  to  ap- 
preciate the  risk  that,  in  getting  out  of 
the  way  of  a  train,  he  may  stumble  on 
it.  Bengston  v.  Chicago,  St.  P.  &  0.  R. 
Co.  (1891)  47  Minn.  486,  50  N.  W.  531. 

A  switchman  is  not,  as  matter  of  law, 
chargeable  with  notice  of  the  position  of 
a  switch  stand  which  he  had  never  no- 
ticed, where  he  had  always  worked  at 
night,  and  the  switch,  not  being  used, 
was  not  provided  with  a  light.  Coif  v. 
Chicago,  St.  P.  M.  d  0.  R.  Co.  (1894) 
87  Wis.  273,  58  N.  W.  408. 

A  brakeman  is  not  chargeable,  as 
matter  of  law,  with  notice  that  a  pole 
was  dangerously  close  to  the  track, 
where  the  evidence  is  that  the  difference 
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between  the  distance  which  it  stood  from 
the  track  and  the  distance  which  would 
have  been  safe  was  only  7  or  8  inches; 
that  the  plaintiff  had  never,  before  the 
accident,  passed  or  attempted  to  pass 
the  pole  on  the  side  ladder  of  a  car; 
and  that  the  only  opportunities  which 
he  had  had  to  judge  of  its  proximity 
to  the  track  were  from  passing  it  on 
foot  and  on  the  tops  of  moving  cars 
in  the  course  of  his  employment.  Whip- 
ple V.  Neip  York,  N.  H.  £  H.  R.  Co. 
(1896)  19  R.  I.  587,  61  Am.  St.  Rep. 
796,  35  Atl.  305.  A  similar  conclusion 
with  regard  to  facts  almost  identical 
was  reached  in  Potter  v.  Detroit,  O.  H. 
d  M.  R.  Go.  (1899)  122  Mich.  179,  81 
N.  W.  80,  Judgment  reversed  on  re- 
hearing (1900)  122  Mich.  205,  82  N. 
W.  245  (but  not  on  this  point). 

A  railroad  switchman  who  has  worked 
in  a  yard  but  two  weeks  is  not,  as 
matter  of  law,  chargeable  with  knowl- 
edge that  a  certain  switch  pole  is  but 
20  inches  from  the  wall  of  the  car  and 
4  feet  from  the  track.  Johnston  v.  Ore- 
gon Short  Line  &  U.  N.  R.  Co.  (1892) 
23  Or.  94,  31  Pac.  283. 

Whether  or  not  a  conductor  on  a 
trolley  road  assumed  the  danger  from 
the  location  of  a  trolley  pole  not  more 
than  6i  inches  from  the  outside  edge 
of  the  platform  steps  along  the  side  of 
the  cars  is  for  the  jury  upon  evidence 
that  the  poles  were  set  at  irregular 
distances  from  the  track,  and  that  he 
had  run  a  car  past  the  poles  only  on 
one  occasion,  where  it  does  not  appear 
on  which  side  of  the  car  he  was  on  that 
occasion,  or  whether  the  car  was  an 
open  or  closed  one.  Pierce  v.  Camden, 
O.  &  W.  R.  Co.  (1896)  58  N.  J.  L.  400, 
35  Atl.  286. 

In  a  recent  case  it  was  held  that  an 
engineer  who  was  running  an  engine 
back  to  its  starting  point  on  a  railway 
which  was  about  to  be  converted  into  a 
trolley  line  was  chargeable  with  knowl- 
edge of  the  fact  that  the  trolley  poles 
had  been  erected,  and  also  of  their  po- 
sition with  relation  to  the  track,  al- 
though it  was  the  first  time  he  had 
been  over  the  line  since  they  had  been 
erected,  and  on  the  outward  trip  he  had 
been  sitting  on  the  side  of  the  engine 
opposite  to  that  on  which  they  stood. 
Vorth  Birm.ingham  Street  R.  Co.  v. 
Wright  (1901)  130  Ala.  419,  30  So. 
360  (no  duty  to  warn).  This  is  cer- 
tainly a  strong  decision. 

As  a  fireman's  duties  have  no  relation 


to  the  roadbed  and  track,  he  is  not 
chargeable  by  law  with  knowledge  of 
the  location  of  a  station-limit  board  so 
near  the  track  that  he  is  struck  by  it 
while  leaning  out  of  the  gangway  to 
inspect  the  condition  of  a  hot  box,  under 
direction  of  the  engineer.  Central  Trust 
Co.  v.  East  Tennessee,  V.  &  Q.  R.  Co. 
(1896)  73  Fed.  661,  disinguishing  East 
Tennessee,  V.  &  6.  R.  Co.  v.  Read 
(1893)  92  Ga.  723,  18  S.  E.  976,  on  the 
ground  (1)  that  the  injured  employee 
there  was  an  engineer,  whose  duty  it 
was  to  watch  the  track,  and  who  there- 
fore had  greater  opportunities  of  knowl- 
edge than  a  fireman;  and  (2)  that  the 
object  which  struck  the  engineer  was 
the  post  of  a  "telltale,"  which  would  be 
much  more  likely  to  attract  the  atten- 
tion of  employees  than  a  station-limit 
board. 

See  also  Dorsey  v.  Phillips  &  C. 
Constr.  Co.  ( 1877 )  42  Wis.  583  ( §  1322, 
note  4,  ante ) . 

The  question  as  to  the  assumption  by 
a  brakeman  of  the  risk  of  catching  his 
clothing  on  a  bolt  projecting  from  the 
top  of  a  truss  while  standing  on  the 
side  of  a  box  ear  is  for  the  jury,  not- 
withstanding he  had  frequently  passed 
the  point  in  question,  where  his  atten- 
tion at  such  times  was  directed  to  re- 
leasing the  brakes,  and,  by  reason  of 
tbe  curve  on  either  side  and  his  ordi- 
nary position  on  the  train,  it  was  diffi- 
cult to  estimate  the  distance  between 
such  cars  and  the  truss.  Bryce  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1897)  103 
Iowa,  665,  72  N.  W.  780. 

In  a  case  where  a  brakeman  on  a 
freight  train  had  been  in  the  service  of 
the  railroad  company  for  twenty-eight 
days,  and  had  made  several  trips  past 
a  coal  shed,  a  footboard  of  which  was 
16J  inches  from  the  ladders  on  the  cars, 
and  his  train  had  stopped  there  at  least 
twice  to  receive  coal,  the  court  refused 
to  say,  as  a  matter  of  law,  that  he 
knew  that  the  structure  was  so  near  the 
track  as  to  render  it  unsafe  for  a  brake- 
man  to  use  the  ladder  on  that  side  of 
the  cars  while  passing.  Chicago  &  A. 
R.  Co.  V.  Stevens  (1901)  189  111.  226, 
59  N.  E.  577,  affirming  (1900)  91  111. 
App.  171. 

Whether  a  brakeman  who  was  in- 
jured, while  descending  a  side  ladder, 
by  a  trestle  work  near  the  track,  was 
chargeable  with  knowledge  of  the  risk 
created  by  the  structure,  after  having 
been  four,  days  in  the  employment  and 
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passing  it  a  few  times,  is  a  question  for  it  83  times,  and  other  cranes  were  ap- 

the  jury,     liobel  v.   Chicago,  M.  &  St.  proximately  the  same  distance  from  the 

P.  R.  Co.   (1886)  35  Minn.  84,  27  N.  W.  track.    Kenney  v.  Meddaugh  (1902)   55 

305.  C.  C.  A.  115,  118  Fed.  209. 

In  Illinois  C.  R.  Co.  v.  Welch  (1869)  Although  a  conductor  may  know  of 

52   111.   183,  4  Am.  Rep.  593,   where   a  the  general  location  of  a  standpipe,  he 

brakeman  was   injured  by   a  structure  will  not  be  held  to  have   assumed  the 

projecting  dangerously  far  towards  the  risk   thereof   where   he   has   never    had 

track,    defendant's    counsel   urged   that  occasion  to  see  how  close  to   it  a  box 

the  rule  of  law  governing  the  case  was  car  came  in  passing,  or  how  dangerous 

that  a  person  engaged  for  a  particular  it  was  to  a  man  on  the  side  of  such  a 

service,  and  knowing,  or  having  full  op-  car.     Norfolk  &   W.  R.   Go.  v.  Beckett 

portunity   to   know,    of   the    conditions  (1908)    90   C.   C.  A.   25,  163   Fed.  479. 

and    circumstances    of    the    service,    as-  A    servant    who,    as    conductor    and 

sumes  all  risk  arising  therefrom,  in  the  motorman,    has    passed    over    a    track 

absence  of  fraud  or  concealment  on  the  daily  for   eight   months,   must   be   held 

part  of  the  master.     But  the  court  con-  to  know  of  the   position   of  a   crooked 

sidered   that  this   proposition  was   not  pole  and  of  a  defective  condition  of  the 

applicable  to  the  facts  of  this  case,  say-  track  near  it,  which  caused  the  car  to 

ing:     "It  would  have  been  morally  im-  sway  toward  it.    Kath  v.  East  St.  Louis 

possible  for  him  to  have  ascertained  the  &  Suburban  R.  Co.   (1908)   232  111.  126, 

existence   of   all  such   special  perils   as  15  L.R.A.(N.S.)    1109,  83  N.  E.  533. 

this  which  caused  the  injury,  and  there  An  employee  of  a  street  car  company 

is  no  reason  for  supposing  that  he  had  who  had  operated  a  car  from  10  to  12 

acquired  such  knowledge  before  the  ac-  times  over  the  track  where  he  was  hurt, 

cident,  as  he  had  been  but  two  months  and  served  as   conductor  over  the  line 

upon  the  road,  and  had  always  passed  for  six  or  seven  months,  must  be  pre- 

the  station  where  he  was  injured,  in  the  sumed  to  know  the  position  of  a  pole 

night,    except   upon    two   trips.      More-  located   near   the   tracks.      Springer   v. 

over,  it  is  to  be  remarked  that  the  dan-  Illinois  C.  Traction  Co.   (1908)   142  111. 

ger   was    of   such    a   character    that   it  App.    574. 

might  well  escape  the  observation  of  a  A  brakeman  will  not  be  presumed  to 
person  who  had  been  even  for  a  long  know  as  a  matter  of  law  of  the  danger- 
time  upon  the  road."  ous   proximity   of   a   post  to   the    rails 

Contributory  negligence  or  assump-  merely  because  he  had  passed  it  once 
tion  of  the  risk  cannot,  as  a  matter  of  in  the  dark,  when  he  was  on  the  foot- 
law,  be  imputed  to  a  servant  who  was  board  of  the  engine,  10  feet  from  the 
crushed  between  a  car  which  he  was  as-  post.  Gorham  v.  Sioux  City  Stock 
aisting  to  move  and  a  platform  at  the  Yards  Co.  (1902)  118  Iowa,  749,  92  N. 
side  of  a  switch  track  upon  which  the  W.  698. 

car   had,   without   his   knowledge,   been  A    conductor    who   has   been    over    a 

thrown  by  the  direction  of  the  foreman,  route  but  twice  will  not  be  presumed  to 

merely  because  he  had  on  one  previous  know  the  exact  location  of  a  pole  set 

occasion,  and  possibly  two,  assisted  in  7  inches  nearer  the  line  than  the  others. 

pushing    a    car    on   the   track    furthest  Kupkofski\.  John  S.  Spiegel  Co.  (1903) 

from    the    platform,    and    was    passing  135  Mich.  7,  97  N.  W.  48. 

along  the   track   past  the  switch   with  That  a  brakeman  had  been  going  in 

the  other  employees  about  the  time  it  and  out  of  defendant's  yards  during  a 

was  thrown.     Consolidated  Kansas  City  period   of    three   months,    and   that   he 

Smelting  &  Ref.  Co.  v.  Peterson  ( 1899 )  threw  switches  immediately  prior  to  the 

8  Kan.  App.  316,  55  Pac.  673.  accident,  does  not  charge  him  with  no- 

A    fireman    is    not    chargeable    with  tice    of    the    proximity    of    the    switch 

knowledge   that   the   fastenings   of   the  stands  to  the  track.     McCabe  v.  Mon- 

spout  of  a  water  tank,  which  gave  way  tana  C.  R.  Co.  (1904)  30  Mont.  323,  76 

and  allowed  the  spout  to  fall  on  him,  Pac.  701. 

were  defective.     Missouri,  K.  &  T.  R.  Knowledge  on  the  part  of  a  brake- 

Co.  V.  Cordon  (1895)   11  Tex.  Civ.  App.  man   of   a   jigger   stand   near  a  switch 

672,  33  S.  W.  684.  which  he  is  required  to  use  is  not  shown 

A  locomotive  fireman  is  charged  with  by  the  fact  that  he  had  been  oyer  the 

knowledge  of  the  proximity  of  a  mail  road   ten   or   twelve   times   within   two 

crane  to  the  track,  he  having  been  past  months  of  the  accident,  when  the  stand 
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is  not  so  conspicuous  as  necessarily  to 
attract  his  attention,  and  the  men  who 
worlved  witli  him  during  the  time  tes- 
tified that  they  had  not  noticed  it. 
Murray  v.  Boston  d  M.  R.  Co.  (1903) 
72  N.  H.  32,  61  L.RA.  495,  101  Am. 
St.  Rep.  660,  54  Atl.  289. 

An  engineer  injured  by  a  semaphore 
placed  too  near  the  trade,  who,  for  two 
months  prior  to  the  accident,  had  passed 
over  the  locality  every  day,  passing 
one  way  in  the  daytime,  with  nothing 
to  obstruct  his  view,  and  the  other  way 
at  night,  when  he  was  compelled  to 
observe  the  semaphore  to  discover 
whether  the  track  was  clear  for  him, 
must  be  held  to  have  assumed  the  risk. 
Pearsall  v.  New  York  G.  &  U.  R.  R.  Co. 
(1908)  128  App.  Div.  397,  112  N.  Y. 
Supp.  872,  affirmed  in  (1910)  198  N.  Y. 
632,  92  N.  E.  1094. 

An  engineer  who  had  passed  a  sema- 
phore improperly  located,  every  other 
day  for  two  months,  must  be  held  to 
know  of  its  location.    Ibid. 

(e)  Railway  rolling  stock;  construc- 
tion and  operation,  of. — ^After  a  week's 
work  on  a  road  where  foreign  cars  with 
double  deadwoods  are  being  constantly 
received,  even  an  inexperienced  brake- 
man  is  presumed  to  understand  the  dan- 
ger incident  to  coupling  such  cars. 
Hathaway  v.  Michigan  C.  R.  Co.  (1883) 
51  Mich.  253,  47  Am.  Rep.  569,  16  N. 
W.   634. 

As  a  servant  employed  to  couple  cars 
is  likely  to  know  as  much  about  the 
peculiar  construction  of  a  bump  on  a 
foreign  car  as  any  other  agent  of  the 
company,  negligence  is  not  predicable  of 
the  omission  to  warn  him  of  the  danger 
created  by  such  bumper.  Simms  v. 
South  Carolina  R.  Co.  (1886)  26  S.  C. 
490,  2  S.  E.  486. 

The  risk  of  being  injured  by  a  de- 
fective kind  of  drawbar  is  assumed  by  a 
brakeman  who  has  been  using  such 
drawbars  daily  for  a  considerable  peri- 
od. Secord  v.  Chicago  &  M.  L.  8.  R.  Co. 
(1895)   107  Mich.  540,  65  N.  W.  550. 

A  freight  brakeman  who  has  been  in 
the  company's  employment  eighteen 
months  assumes  the  risk  incident  to 
stock  cars  having  no  bumpers.  Houston 
&  T.  C.  R.  Co.  V.  Barmger  (1890)  — 
Tex.  — ,   14  S.   W.   242. 

A  switchman  who,  on  several  previ- 
ous occasions,  has  coupled  foreign  cars 
laden  with  oranges,  is  presumed,  both 
from  the  special  circumstances  of  the 
fragance  of  that  fruit  issuing  from  the 


car,  and  from  his  previous  experience 
that  similar  cars  might  come  into  the 
yard  at  any  hour  of  the  day  or  night, 
to  know  that,  when  such  a  car  arrives, 
he  will  be  called  on  to  liandle  couplings 
of  an  unusual  kind  ( "Miller" ) ,  and  that 
he  must,  at  his  peril,  use  appropriate 
means  for  securing  his  safety.  Thomas 
V.  Missouri  P.  R.  Co.  (1891)  109  Mo. 
187,  18  S.  W.  980. 

The  contributory  negligence  of  a 
switchman  injured  while  uniting  two 
couplings  of  peculiar  construction  not 
intended  to  be  used  together  is  for  the 
jury,  where  there  is  evidence  that,  al- 
though he  had  been  a  switchman  for  two 
years,  he  had  only  had  to  unite  such 
couplings  two  or  three  times;  that  the 
pin  used  was  a  square  or  flat  pin;  that 
if  it  had  been  a  round  pin,  fitting  the 
hole  in  which  it  was  used,  he  could  have 
drawn  it  out  with  his  hands;  that,  as 
it  was,  when  he  found  it  jammed  he  was 
compelled  to  get  a  rock  and  attempt  to 
drive  it  out;  and  that,  in  doing  this,  he 
was  injured  by  the  backing  train. 
Southern  P.  Co.  v.  Burke  (1893)  9  C. 
C.  A.  229,  23  U.  S.  App.  1,  60  Fed.  704 
( Pardee,  J.,  dissents ) . 

A  brakeman  after  being  eight  or  nine 
months  in  the  employ  of  a  railway  com- 
pany is  chargeable  with  knowledge  that 
the  projecting  sills  of  a  certain  kind  of 
cars  in  common  use  on  the  road  are 
dangerously  close  when  two  such  cars 
are  brought  together  to  be  coupled. 
Beaudin  v.  Central  Vermont  R.  Co. 
(1893)  38  N.  Y.  S.  R.  473,  14  N.  Y. 
Supp.  700. 

In  a  case  where  a  stove  in  a,  railway 
ear  was  not  properly  secured,  and  con- 
sequently fell  over  on  a  brakeman  when 
the  train  was  derailed,  the  defendant 
was  held  entitled  to  an  instruction  that, 
if  it  was  the  duty  of  the  injured  servant 
to  light  the  stove,  and  its  defective  con- 
dition was  open  and  patent,  and  was 
nevertheless  carelessly  overlooked  by 
him,  he  could  not  recover.  Atlanta  & 
C.  Air  Line  R.  Co.  v.  Ray  (1883)  70 
Ga.  674. 

A  brakeman  on  a  narrow-gauge  rail- 
way cannot  recover  for  an  injury  due 
to  the  manner  in  which  broad-gauge 
ears  are  carried,  where  he  has  been 
working  on  the  train  for  six  months, 
and  has  had  his  attention  specially 
called  to  the  alleged  source  of  the  acci- 
dent by  having  worked,  before  he  be- 
came a  brakeman,  on  the  hoist  by  which 
the  car  bodies  were  transferred  to  the 
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trucks.  Titus  v.  Bradford,  B.  d  K.  R 
Co.  (1890)  136  Pa.  618,  20  Am.  St.  Eep. 
944,  20  Atl.  517.  ^ 

A  fireman  who  has  been  at  work  in 
that  capacity  for  two  years  is  presumed 
to  be  aware  of  the  risk  resulting  from 
the  want  of  air  brakes  on  his  employer's 
trains.  France  v.  Rome,  W.  &  0  R 
Go.  (1895)  88  Hun,  318,  34  N.  Y.  Supp! 

A  fireman  who  has  been  working  for 
a  week  on  an  engine  between  which  and 
the  tender  there  is  no  apron  cannot  re- 
cover for  injury  caused  by  that  defect. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Standart 
(1884)   16  111.  App.  145. 

A  fireman  was  held  not  to  be,  as  a 
matter  of  law  chargeable  with  knowl- 
edge of  the  danger  caused  by  the  fact 
that  water  had  escaped  from  the  engine 
tank,  and  had  frozen  on  the  apron  con- 
necting the  engine  and  the  tender.  Ma- 
son &  0.  R.  Co.  V.  Yockey  (1900)  43 
C.  C.  A.  228,  103  Fed.  265. 

The  presumption  is  that  a  brakeman 
who  has  been  working  six  days  on  a 
logging  train  knows  that  a  bumper  on 
an  engine  tender,  which  is  16  inches 
higher  than  one  on  the  car  next  to  it, 
will  overlap  the  latter  when  the  engine 
and  car  come  together.  McLaren  v. 
Williston  (1892)  48  Minn.  299,  51  N. 
W.  373. 

A  painter  who,  while  traveling  on  a 
steam  car,  has  got  on  and  off  at  every 
station,  has  helped  to  push  it  a  consid- 
erable distance,  has,  accoraing  to  his 
own  testimony,  examined  it,  and  has 
several  times  wiped  the  wheels,  is 
chargeable  with  notice  that  the  flanges 
of  the  wheels  were  unusually  shallow, 
and  that  the  wheels  were  worn  flat. 
McQueen  v.  Central  Branch  Union  P.  R. 
Co.   (1883)   30  Kan.  G89,  1  Pac.  139. 

A  section  hand,  after  twenty  months' 
use  of  an  iron  rod  which  communicates 
motion  from  a  lever  to  the  wheels  of  a 
hand  car,  is  presumed  to  know  its  con- 
dition. Burlington  d  C.  R.  Co.  v.  Liehe 
(1892)   17  Colo.  280,  29  Pac.  175. 

It  is  for  the  jury  to  say  whether  a 
railway  servant  who,  while  coupling  two 
engine  tenders,  was  crushed  between 
them,  was  negligent  in  obeying  an  order 
to  couple  them,  where  the  evidence  is 
that  he  was  employed  in  the  capacity  of 
a  hostler  helper,  assisted  in  knocking 
fires  out  of  engines,  in  coupling  engines 
and  cars,  and  in  moving  them,  and  when 
injured  had  been  so  engaged  for  about 
eighteen  months.     Thompson  v.   Chica- 


go, R.  I.  &  P.  R.  Co.  (1900)  86  Mo.  App. 
141. 

A  switchman  new  to  work,  who  is 
injured,  after  only  seven  hour's  work, 
by  a  "stuck  link,"  is  not  necessarily  de- 
barred from  recovery.  Bonner  v.  Moore 
(1893)  3  Tex.  Civ.  App.  416,  22  S.  W. 
272. 

The  plaintiff's  knowledge  of  a  defect 
in  the  ratchet  of  a  brake  wheel  is  for 
the  jury,  where  he  has  made  only  one 
trip  on  the  car,  and  there  is  evidence 
that  the  wheel  was  partially  concealed, 
and  that  its  condition  might  not  have 
been  disclosed  by  frequent  use.  Central 
R.  Co.  V.  Haslett  (1884)  74  Ga.  59. 

It  is  a  question  of  fact  for  the  jury 
whether,  by  the  exercise  of  ordinary 
care  and  diligence,  a  locomotive  engi- 
neer might  have  discovered  a  defective 
condition  of  the  pilot  before  starting  on 
the  trip,  where  the  engine  was  standing 
in  a  depression  on  the  track  at  the  time 
he  took  charge  of  it.  Fordyce  v.  Ed- 
wards (1898)  65  Ark.  98,  44  S.  W. 
1034. 

Whatever  danger  there  is  in  the  fact 
that  a  screw  projects  beyond  the  crank 
of  a  hand  car,  and  that  there  is  for  this 
reason  an  increased  probability  that  the 
clothes  of  a  man  turning  tlie  crank  may 
be  caught,  is  as  well  known  and  as  ob- 
vious to  one  who  has  used  the  car  for 
several  days  as  it  is  to  his  employer. 
Carey  v.  Boston  &  M.  R.  Go.  (1893)  158 
Mass.  228,  33  N.  E.  512. 

A  jury  is  justified  in  finding  that  a 
track  walker  whose  connection  with  a 
hand  car  was  only  incidental  and  casual 
was  excusably  ignorant  that  rubber  on 
the  brake  shoe  constituted  a  dangerous 
defect.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Parrish  (1897)  —  Tex.  Civ.  App.  — , 
40  S.  W.  191. 

Whether  a  servant  in  a  stone  mill, 
who  has  gone  once  over  a  tramway  with 
a  car  having  projections  upon  it  which 
almost  fill  the  space  between  it  and  a 
certain  structure  close  to  the  track,  has- 
constructive  knowledge  of  this  fact,  and 
of  the  further  fact  that  there  are  simi- 
lar projections  upon  other  cars  also,  is 
a  question  for  the  jury.  Salem  Stone 
&  Lime  Co.  v.  Griffin  (1894)  139  Ind. 
141,  38  N.  E.  411. 

An  employee  who  has  worked  for  six 
weeks  with  an  engine  without  a  foot- 
board and  grab  iron  assumes  the  risk 
caused  by  their  absence.  Wilson  v.  Neia 
York  C.  &  H.  R.  R.  Co.  (1908)  222 
Pa.  341,   71  Atl.  183. 
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A  brakeman  working  on  a  train  for 
six  months  is  chargeable  with  knowl- 
■edge  of  the  dangers  of  an  engine  not 
•equipped  with  air  rakes.  Texas,  S.  V. 
d  N.  W.  R.  Co.  V.  Peden  (1903)  32  Tex. 
•Civ.  App.  315,  74  S.  W.  932. 

(f)  Bridges  and  trestles. — The  risks 
arising  from  the  unsafe  condition  of  a 
bridge  are  presumed  to  liave  been 
known,  where  the  servant  had  passed 
over  it  daily  for  several  months,  and, 
according  to  his  own  testimony,  it 
swayed  so  much  under  the  passage  of  a 
team  that  the  horses  could  scarcely  keep 
their  feet.  Mansfield  Coal  &  Coke  Go. 
V.  McEnery  (1879)  91  Pa.  185,  36  Am. 
Eep.  662. 

An  employee  upon  a  wrecking  car  on 
a  railroad  cannot  recover  for  injuries 
sustained  through  the  toppling  over  of 
the  car  and  derrick  while  standing  up- 
on a  bridge  which  was  defective  and  in- 
secure because  of  injuries  at  the  time  of 
the  wreck,  and  their  temporary  repairs, 
and  the  improper  fastening  of  the  ropes 
used  to  secure  the  derrick  upon  the  car, 
where  the  defects  of  the  bridge  were 
patent,  and  readily  discoverable,  and  he 
participated  with  the  wrecking  master 
in  handling  the  ropes.  McGrath  v.  Teio- 
■as  d  P.  R.  Co.  (1894)  9  C.  C.  A.  133, 
23  U.  S.  App.  86,  60  Fed.  555. 

No  action  can  be  maintained  for  in- 
juries caused  by  a  fall  from  the  track 
of  an  elevated  railway  company,  where 
the  evidence  is  that  the  plaintff  had 
•been  in  the  defendant's  employ  for  ten 
years  as  lampman,  brakeman,  ajid  con- 
ductor; that,  according  to  his  own  tes- 
timony he  had  observed  narrow,  un- 
guarded walks  along  the  sides  of  the 
tracks  similar  to  that  from  which  ho 
fell,  and  had  passed  along  such  a  walk 
in  switching  a  train,  but  at  the  time  of 
the  accident  had  not  observed  the  width 
of  the  walk  in  question,  nor  that  it  was 
unguarded;  and  that  he  had  previously 
traversed  similar  walks,  and  also  the 
one  from  which  he  fell.  Nugent  v. 
Broohlyn  Union  Elev.  R.  Co.  (1901)  64 
App.  Div.  351,   72  N.  Y.  Supp.  67. 

A  servant  injured  by  the  giving  way 
of  a  roughly  built  bridge  over  certain 
piping  across  which  he  was  wheeling 
•cinders  in  a  barrow  is  not  necessarily 
chargeable  with  the  knowledge  of  its  un- 
safe condition,  where  it  had  been  con- 
structed by  his  foreman,  and  he  had 
been  working  there  only  a  short  time. 
(S*.   Louis   8.    W.   B.    Go.   v.    Mnyfield 


(1901)  25  Tex.  Civ.  App.  207,  60  S.  W. 
896. 

(g)  Platforms  and  scaffolds.  —  A 
workman  inexperienced  as  regards  scaf- 
folds is  not,  as  matter  of  law,  charge- 
able with  negligence  in  failing  to  ob- 
serve, after  a  few  hours  of  work,  that 
one  of  the  boards  is  not  secured.  Doyle 
V.  Missouri,  K.  &  T.  Trust  Co.  (1897) 
140  Mo.  1,  41  S.  W.  255. 

There  can  be  no  recovery  for  the 
death  of  an  experienced  engineer  who 
lost  his  balance  and  fell  oflF  a  platform 
into  machinery  which  he  was  oiling, 
where  the  evidence  shows  that  the  ac- 
cident was  due  to  the  dim  light,  the 
unevenness  of  the  platform,  and  the 
want  of  a  railing,  and  that  these  con- 
ditions were  or  ought  to  have  been 
known  to  him,  as  he  had  already  trav- 
ersed the  platform  several  times. 
French  v.  First  Ave.  R.  Go.  (1910)  24 
Wash.  83,  63  Pac.  1108. 

It  has  been  held  that  a  workman  not 
a  carpenter,  who  had  been  engaged  only 
about  three  hours  in  carrying  lumber 
along  a  narrow  runway  on  a  scafl'old  at 
the  side  of  which  was  placed  at  one 
point  an  additional  plank  to  furnish 
space  for  the  laborers  to  pass  each  other, 
was  not  chargeable,  as  a  matter  of  law, 
with  knowledge  that  this  plank  was  not 
nailed  to  its  supports,  and  that,  even  if 
he  had  known  of  the  defects,  he  would 
not  necessarily  have  been  guilty  of  neg- 
ligence in  using  the  scaffold.  Doyle  v. 
Missouri,  K.  &  T.  Trust  Co.  (1897)  140 
Mo.  1,  41  S.  W.  255. 

(h)  Parts  of  huildings. — A  depres- 
sion in  the  concrete  floor  of  a  passage- 
way, less  than  a  foot  in  diameter  and 
from  IJ  to  3  inches  deep,  and  filled  with 
leather  dust  of  a  darker  color  than  the 
concrete,  created  a  risk  which  was  ob- 
vious as  regarded  an  employee  who  had 
been  working  about  six  months  in  the 
room,  and  whose  duties  for  at  least  two 
weeks  before  he  was  injured  by  stepping 
into  the  depression  were  such  as  to 
make  it  necessary  or  convenient  for  him 
to  pass  over  this  passageway  every  day. 
Whalen  v.  Whitcomh  (1901)  178  Mass. 
33,  59  N.  E.  666. 

The  omission  of  an  employer  to  notify 
a  servant  of  the  removal  of  some  tack- 
ling supporting  the  rafters  of  a  building 
on  which  he  was  working,  the  result  be- 
ing that  the  building  fell,  is  not  in  it- 
self negligence,  as  he  must  be  held  to 
have  been  aware  of  a  circumstance 
which  he  had  an  ample  opportunity  of 


S  1323] 


IMPUTED  KNOWLEDGE  OF  RISK. 


3771 


■observing,  and  wliich  was  clearly  visible 
to  his  sight.  The  true  question  for  the 
jury,  under  such  circumstances,  is 
whether  the  employer  acted  with  rea- 
sonable prudence  in  compliance  with 
the  rule  which  requires  him  to  provide 
ior  the  safety  of  his  servants  to  the  best 
of  his  judgment.  Sykes  v.  Packer 
(1882)  99  Pa.  465. 

An  employee  who  has  passed  up  and 
■down  a  stairway  many  times  each  day, 
for  ten  days,  must  be  held  to  have 
■knowledge  of  a  timber  which  rested  up- 
■on  one  of  the  steps.  Tuscaloosa  Water- 
works Co.  v.  Herren,  (1901)  131  Ala. 
«1,  31  So.  441. 

In  the  absence  of  any  rule  or  custom 
for  the  independent  inspection  by  the 
•owner  of  a  building  of  the  windows  in 
it,  he  is  not  liable  to  an  employee  whose 
duty  it  is  to  open  and  close  the  win- 
dows, by  the  breaking  of  the  glass, 
caused  by  some  defect  in  the  setting, 
which  arose  after  the  original  construc- 
tion of  the  building,  where  the  window 
was  of  simple  design,  and  the  plaintiff, 
-a  man  of  mature  age,  had  ample  oppor- 
tunity to  examine  its  condition  from 
day  to  day  for  several  months  before 
the  accident  happened.  Steicart  &  Co. 
TT.  Barman  (1908)  108  Md.  446,  20 
L.R  A.(N.S.)  228,  70  Atl.  333. 

(i)  Slippery  surfaces. —  (See  also 
next  subd.)  The  owner  of  a  steam 
dredge  is  not  liable  for  injuries  to  an 
•employee  slipping  upon  an  inclined  table 
upon  which  he  went  to  oil  machinery, 
ibecause  of  the  absence  of  cleats,  where 
the  had  frequently  been  on  the  table  dur- 
ing the  six  weeks  preceding  the  acci- 
•dent,  and  had  also  had  his  attention 
called  to  the  rislc.  American  Dredging 
Co.  V.  Walls  (1898)  28  C.  C.  A.  441, 
.55  U.  S.  App.  460,  84  Fed.  428. 

( j )  Unguarded  openings.— An  em- 
ployee familiar  with  the  conditions  from 
having  worked  several  years  in  that 
part  of  the  premises  assumes  the  risk 
from  the  want  of  railing  to  guard  a  vat 
containing  vitriol,  in  the  floor  of  the 
factory,  and  from  the  obscurity  pre- 
venting him  from  seeing  it,  whether  such 
obscurity  arises  from  a  want  of  light, 
or  from  steam,  or  both ;  and  he  cannot 
recover  for  injuries  sustained  by  falling 
into  the  vat  while  attempting  to  pass 
from  one  part  of  the  factory  to  another. 
Carrigan  v.  Washburn  &  M.  Mfg.  Co. 
(1898)   170  Mass.  79,  48  N.  E.  1079. 

A    servant    who   had   worked    several 
days  in  a  tannery  where  the  planks  laid 


along  the  edge  of  open  vats  for  the  em- 
ployees to  walk  upon  were  occasionally 
rendered  slippery  by  the  vapors  whicli 
rose  from  the  vats  and  settled  upon 
them,  is  presumed  to  comprehend  the 
danger  caused  by  this  slippery  condition 
and  by  the  obscurity  created  by  the  va- 
pors thus  arising  from  the  vats,  and  can- 
not recover  for  an  injury  received  in 
attempting  to  cross  the  planks  before 
daylight  and  in  vapors  so  dense  that 
he  was  compelled  to  feel  his  way.  8hip- 
pey  V.  Grand  Rapids  Leather  Go.  (1900) 
124  Mich.  533,  83  N.  W.  284. 

A  servant  who,  when  going  to  clear 
ice  from  a  flume  rack,  fell  into  an  open 
space  between  two  platforms,  was  held 
unable  to  recover,  where  it  appeared 
that  the  planks  by  which  the  space  had 
been  covered  had  been  removed  a  week 
or  ten  days  before  the  accident.  Roh- 
6in,=  v.  Brovmville-  Paper  Go.  ( 1900 )  53 
App.   Div.   641,   65  N.   Y.  Supp.   955. 

(k)  Obstructions  above  roadways. — 
A  person  employed  to  drive  a  team  for 
hauling  materials  from  a  platform,  to 
reach  which  it  is  necessary  to  pass  un- 
der a  beam  over  a  gateway,  assumes  the 
risk  of  the  beam  being  too  low  so  that 
he  is  likely  to  be  struck  by  it  in  passing 
back  and  forth,  where  the  defect  is 
plainly  visible,  and  he  has  been  driving 
teams  under  the  beam  for  several  years. 
Baker  v.  Barber  Asphalt  Pav.  Co. 
(1899)   92  Fed.  117. 

A  man  who  has  driven  a  coal  truck 
for  a  year  is  chargeable  with  knowledge 
of  the  relative  height  of  a  beam  on  the 
coal  bin  and  the  seat  on  the  truck.  Mil- 
ler V.  Grieme  (1900)  53  App.  Div.  276, 
65  N.  Y.  Supp.  813. 

(1)  Vehicles. — ^The  absence  of  large 
pins  about  18  inches  long,  which  it  was 
customary  to  insert  in  the  top  of  a 
l^'^g&y  *^o  keep  the  load  securely  in  its 
place,  is  such  a  conspicuous  and  mani- 
fest fact  to  one  who  has  been  engaged 
for  eight  days  in  handling  such  buggies 
that  his  failure  to  notice  the  defect  is 
negligence,  as  a  matter  of  law.  Bemisch 
V.  Roberts  (1891)  143  Pa.  1,  21  Atl. 
998. 

A  brakeman  of  nearly  two  years'  ex- 
perience must  be  held  to  have  known 
that  ice  and  snow  would  accumulate  on 
the  tops  of  cars  not  housed.  Kilkin  v. 
New  York  C.  &  H.  R.  R.  Co.  ( 1902 )  76 
App.  Div.  529,  78  N.  Y.  Supp.  568,  af- 
firmed in  (1904)  177  N.  Y.  566,  69  N. 
E.  1125. 

(m)    Saws. — The  danger  that  a  man 
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standing  between  the  rolls  which  convey 
all  the  planks  coming  from  a  circular 
saw  is  liable  to  be  hit  by  one  of  them 
is  deemed  to  be  obvious  to  an  employee 
who  has  been  working  for  2J  months  in 
the  room  where  the  saw  is,  though  not 
in  connection  with  the  saw  itself  until 
the  morning  of  the  accident.  Detners 
V.  Deering  (1899)  93  Me.  272,  44  Atl. 
922. 

A  servant  who  has  been  operating  a 
saw  for  three  days  is  not  necessarily 
chargeable  with  knowledge  of  the  dan- 
ger incident  to  his  place  of  work,  as  a 
result  of  another  unguarded  saw  close 
by.  Christianson.  v.  Northwestern 
Compo-Board  Co.  (1901)  83  Minn.  25, 
85  Am.  St.  Kep.  440,  85  N.  W.  826. 

(n)  Planers. — Where  a  servant  who 
had  been  working  for  the  most  part  in  a 
mill  yard  was  injured  while  engaged  in 
the  work  of  carrying  away  the  smooth 
lumber  which  had  passed  through  the 
planer,  by  striking  his  foot  against  re- 
volving knives  which  could  not  be  seen 
by  a  person  standing  in  the  position  oc- 
cupied by  him,  and  he  himself  testifies 
that  he  knew  nothing  about  these 
knives,  it  cannot  be  declared,  as  a  mat- 
ter of  law,  that  the  opportunities  he 
had  previously  had  of  observing  them 
charged  him  with  notice  of  the  danger 
created  by  them.  Veginan  v.  Morse 
(1893)  160  Mass.  143,  35  N.  E.  451. 

When  an  employee  nineteen  years  old 
has  at  intervals  for  a  year  been  opera- 
ting a  planer,  the  danger  of  a  board 
kicking  when  the  knives  of  the  planer 
strike  a  knot  is  an  obvious  risk,  al- 
though the  board  being  planed  is  of  an 
unusual  length.  Lauer  v.  Atha  (1910) 
80  N.  J.  L.  112,  75  Atl.  888. 

( 0 )  Cogwheels,  and  gearing.  —  The 
master's  omission  to  instruct  as  to  the 
dangers  of  contact  with  cogwheels  can- 
not be  relied  on  as  a  ground  of  action 
by  a  servant  who  got  into  the  narrow 
inclosed  space  where  the  cogwheels  were, 
after  he  had  been  engaged  for  several 
weeks  upon  work  which  enabled  him  to 
see  them  in  operation.  Ca^ey  v.  Penn- 
sylvania Asphalt  Paving  Co.  ( 1901 )  198 
Pa.  348,  47  Atl.  1128. 

Contributory  negligence  is  not  predi- 
cable,  as  a  matter  of  law,  where  the  evi- 
dence is  that  a  mill-hand  was  injured 
by  uncovered  cogs  three  days  after  re- 
turning to  his  duties,  that  the  cogs  had 
been  covered  prior  to  his  absence,  and 
that  his  attention  at  the  time  of  the 
accident  was  distracted  by  his  duties. 


Graver  v.  Christian  (1885)  34  Minn. 
397,  26  N.  W.  8  (1887)  36  Minn.  413,  1 
Am.   St.   Rep.   675,   31   N.   W.   457. 

A  sawmill  hand  is  chargeable  with 
knowledge  of  the  position  of  an  uncov- 
ered cogwheel  near  the  place  where  he 
has  been  working  for  three  days,  if  the 
only  obstruction  to  the  view  is  a  skid 
considerably  narrower  than  the  cog- 
wheel. Olson  V.  McMurray  Cedar  Lv/m- 
her  Co.  (1894)  9  Wash.  500,  37  Pac. 
679. 

An  employee  who  has  been  working 
only  one  or  two  days  is  not,  as  matter 
of  law,  chargeable  with  knowledge  of 
the  fact  that  the  rods  protecting  a  gear- 
ing have  become  so  bent  as  to  produce 
an  opening  dangerously  large.  Lore  v. 
Amercian  Mfg.  Co.  ( 1901 )  160  Mo.  608, 
61  S.  W.  678. 

It  is  for  the  jury  to  say  whether  a 
servant  in  a  sawmill  should  have  known 
of  the  danger  arising  from  cogwheels 
which  had  been  uncovered  since  his  em- 
ployment began,  one  week  before  the  ac- 
cident. Barlo  V.  Bassett  (1886)  35 
Minn.  485,  29  N.  W.   198. 

A  servant  who  has  oiled  gearings  two 
a  day  for  twenty-eight  days  must  have 
observed  the  direction  in  which  they 
move.  Bryant  v.  Great  Northern  Pa- 
per Go.  (1907)  103  Me.  32,  68  Atl.  379. 

An  employee  engaged  in  working  near 
a  refrigerating  machine  for  over  a  year 
must  be  presumed  to  know  that  a  cross 
head  was  uncovered.  Toye  v.  United 
Dressed  Beef  Go.  (1910)  141  App.  Div. 
332,  125  N.  y.  Supp.  1061. 

An  employee  at  work  for  seventeen 
years  near  an  unguarded  machine  must 
be  presumed  to  know  of  its  condition. 
Baumann  v.  Schrumf  (1910)  142  App. 
Div.  68,  126  N.  Y.  Supp.  482. 

(p)  Revolving  cylinders,  etc.  —  An 
employee  engaged  to  remove  waste  from 
a  slowly  revolving  cylinder,  who  has 
been  engaged  at  the  work  for  fifteen 
months,  and  has  received  full  instruc- 
tions as  to  the  manner  of  performing  it, 
assumes  the  risk  of  having  his  arm 
caught  in  the  machinery.  Daigle  v. 
Lawrence  Mfg.  Go.  (1893)  159  Mass. 
378,  34  N.  E.  458. 

An  inexperienced  servant  injured 
within  fifteen  minutes  after  he  began 
work  upon  a  machine  with  swiftly  re- 
volving toothed  rollers,  between  which 
he  was  told  to  push  brick  bats  with  a 
short  stick,  is  not  necessarily  debarred 
from      recovery.        Chicago      Anderson 
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Pressed  Brick  Go.  v.  Romirae    (1893) 
51  111.  App.  545. 

(q)  Revolving  tumblers.  —  No  recov- 
ery can  be  had  for  the  death  of  an  em- 
ployee who  stumbled  against  a  revolv- 
ing tumbler  from  which  flanges  and 
rivet  heads  projected  in  such  a  way  as 
to  catch  his  clothing  and  throw  him  be- 
tween the  tumbler  and  the  shafting, 
where  he  had  worked  for  many  years 
and  was  familiar  with  the  machinery. 
Carlson  v.  Monitor  Iron  Works  (1899) 
38  App.  Div.  38,  55  N.  Y.  Supp.  992. 

(r)  Set  screws. — A  carpenter  who  is 
injured  by  a  set  screw  in  a  revolving 
shaft  after  he  has  worked  on  the  em- 
ployer's premises  for  a  considerable 
time  cannot  recover  on  the  ground  that 
he  ought  to  have  been  instructed  as  to 
the  danger.  Keats  v.  'National  Heeling 
Mach.  Co.  1895)  13  C.  C.  A.  221,  21 
V.  S.  App.  656,  65  Fed.  940. 

A  servant  who  had  been  working 
about  three  weeks  in  a  factory  cannot 
recover  for  injuries  caused  by  his  sleeve 
being  caught  in  a  set  screw  on  the 
shaft  while  oiling  it,  where  there  is 
uncontradicted  evidence  that  the  screw 
could  be  seen  from  the  floor,  as  the  serv- 
ant must  be  regarded  as  having  assumed 
the  risk.  Demers  v.  Marshall  (1901) 
178  Mass.  9,  59  N.  E.  454. 

The  question  of  the  contributory  neg- 
ligence of  a  servant  injured  by  catching 
his  coat  sleeve  upon  a  set  screw  upon  a 
revolving  shaft  while  he  was  attempting 
to  adjust  a  belt  upon  a  pulley  on  the 
shaft  is  for  the  jury,  where  it  appears 
that  he  had  often  adjusted  the  pulley, 
and  had  never  noticed  the  screw,  and 
that  other  employees  who  had  adjusted 
the  belt  in  the  same  manner  had  not 
noticed  it.  Pruhe  v.  South  Park  Foun- 
dry &  Mach.  Go.  (1897)  68  Minn.  305, 
71   N.   W.  276. 

In  a  case  where  the  injury  was  caused 
by  a  projecting  set  screw,  the  plaintiff's 
own  testimony  showed  that  he  had 
worked  inside  of  a  mill,  taking  lumber 
from  the  big  saw,  for  nearly  two  years, 
and  had  been  employed  as  assistant  on 
the  scantling  machine — that  is,  in  put- 
ting the  lumber  in  place  to  be  cut  by  the 
saw — for  about  nine  months,  and  that 
■during  that  time  he  had,  upon  different 
occasions  when  the  foreman  was  absent, 
run  the  machine  in  all  eighteen  days 
prior  to  the  accident.  The  court  said: 
"It  does  not  appear  that  plaintiff's  duty 
as  assistant  was  such  as  would  neces- 
sarily give  him  knowledge  of  the  struc- 


ture of  the  machine  or  of  the  existence 
of  the  projecting  set  screw,  which  was 
a  concealed  danger.  It  is  not  shown 
that  he  had  ever  been  called  upon,  or 
that  it  was  any  part  of  his  duty,  to  be- 
come acquainted  with  this  machinery,  or 
to  adjust  it  when  out  of  order.  It  is 
doubtless  true  that  some  men  with  the 
same  opportunity  would  have  become  fa- 
miliar with  its  mechanism  and  fully 
qualified  to  take  charge  of  it,  but  it  is 
a  matter  of  common  experience  that  all 
men  would  not.  There  is  a  difference 
in  the  capacity  of  men  to  acquire  a  par- 
ticular knowledge  of  machinery,  or  oi 
the  arrangement  of  its  parts,  or  mannel 
of  construction,  some  having  greater 
power  of  observation,  and  more  desire  to 
investigate  and  understand,  than  others. 
The  extent  of  plaintiff's  knowledge  of 
this  machinery  was  therefore  a  question 
of  fact  for  the  jury  to  determine  from 
the  evidence  before  them."  Ingerman  v. 
Moore  (1891)  90  Cal.  410,  25  Am.  St. 
Rep.   138,   27   Pac.   306. 

(s)  Garding  machines. — In  a  case 
where  a  door  in  the  fence  round  a  card 
machine  fell  out  while  a  servant  was 
wiping  a  machine,  and  he  thrust  his 
hand  against  it,  it  was  held  that  no 
action  could  be  maintained,  the  evi- 
dence showing  that  he  was  experienced 
in  the  use  of  machines,  and  that  he  had 
himself  taken  off  and  put  on  the  door 
several  times.  Riverside  Cotton  Mills 
V.  Green  (1900)  98  Va.  58,  34  S.  E.  963. 
(t)  Pulleys. — Knowledge  of  the  dan- 
ger of  the  work  is  not  conclusively  in- 
ferred from  evidence  that  the  plaintiff 
had  habitually  put  belts  on  the  pulley 
in  question  during  a  period  of  rather 
over  a  year  before  the  accident.  Mc- 
Dade  v.  Washington  &  G.  R.  Co.  (1886) 
5  Mackey,  144,  affirmed  in  (1890)  135 
U.  S.  554,  34  L.  ed.  235,  10  Sup.  Ot. 
Rep.  1044. 

(u)  Belting. — A  woman  of  mature 
age  and  average  intelligence  assumed 
the  risk  of  working  in  a  narrow  space 
in  the  vicinity  of  unguarded  cross  belts 
and  pulleys,  where  she  had  worked 
nearly  two  months  in  such  place  before 
the  injury,  and  four  years  previously 
at  a  machine  similar  in  almost  every 
respect,  though  the  belt  was  straight 
instead  of  a  cross  belt,  where  the  nar- 
rowness of  the  space  was  obvious  and 
was  observed  by  her  before  she  com- 
menced the  work.  Kenney  v.  Bingham 
Cordage  Co.  (1897)  168  Mass.  278,  47 
N.  E.  117. 
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A  servant  who  has  been  oiling  a  ma- 
chine for  one  year,  and  is  injured  owing 
to  the  absence  of  a  bolt,  which  causes 
a  belt  to  shift  from  a  loose  on  to  a 
tight  pulley  while  he  is  working,  is 
chargeable  with  notice  of  the  defect, 
where  the  bolt  has  been  missing  for 
nine  months.  Coyle  v.  Oriffing  Iron  Co. 
(1899)  63  N.  J.  L.  609,  47  L.R.A.  147, 
44  Atl.  665,  affirming  (1898)  62  N.  J. 
L.  540,  41  Atl.  680,  where  the  decision 
was  put  upon  the  ground  that  the  in- 
spection of  the  machine  had  been  ade- 
quate. 

(v)  Steam,  shovels. — It  is  a  question 
for  the  jury  whether  a  man  employed 
for  the  first  time  to  operate  a  steam 
shovel,  who  was  not  instructed  by  the 
master  as  to  the  risks  of  the  occupa- 
tion, had  time  to  learn  of  them  before 
his  injury,  which  occurred  within  five 
days  after  he  began  work.  Alton  Pav- 
ing, Bldg.  &  Fire  Bride  Co.  v.  Hudson 

(1897)  74    111.    App.    612,    affirmed    in 

(1898)  176  111.  270,  52  N.  E.  256. 

(w)  Machinery  for  cutting  or  break- 
ing metal.  — The  direction  in  which  the 
fragments  of  bolts  will  fly  after  they 
are  cut  off  by  nippers  operated  by  a 
servant  is  presumed  to  be  known  to 
him.  Chicago  &  A.  R.  Co.  v.  Pettigrew 
(1898)    82   111.  App.   33. 

(x)  Steam  engines. — Whether  a  serv- 
ant was  guilty  of  contributory  negli- 
gence i^n  failing  to  discover  that  it  was 
impossible  to  exactly  center  the  valves 
controlling  the  operation  of  a  piston 
rod  so  as  to  stop  its  motion  entirely, 
is  for  the  jury,  where  the  servant  had 
only  operated  it  for  about  two  hours, 
and  the  motion  was  so  slight  as  to  be 
almost  imperceptible.  Borgeson  v. 
United  States  Projectile  Co.  (1896)  2 
App.  Uiv.  57,  37  N.  Y.  Supp.  458. 

(y)  Machinery  for  breaking  up  met- 
al.— A  servant  in  a  foundry,  who  has 
for  two  months  seen  the  effect  of  the 
operation  of  an  appliance  used  for  the 
breaking  of  castings,  and  for  two  weeks 
has  been  a  daily  witness  of  that  process, 
is  presumed  to  understand  the  risk 
that  pieces  of  iron  may  sometimes  fly 
somewhat  farther  than  usual.  Wood  v. 
Beiges   (1896)   83  Md.  257,  34  Atl.  872. 

(z)  Elevators. — An  employee  who 
had  run  an  elevator  many  times  a  day 
for  60  days  before  the  accident,  will  be 
held  to  have  appreciated  the  danger 
that  the  jerking  and  shifting  of  the 
elevator,  of  which  he  knew,  would  cause 
loose  boxes  placed  by  him  on  the  eleva- 


tor floor  in  piles  6  feet  or  more  high 
to  be  so  moved  and  shaken  in  the  ascent, 
of  the  elevator  as  to  be  caught  under  a. 
projecting  beam,  the  place  of  which  he- 
also  knew.  Barry  v.  New  York  Biscuit 
Co.   (1901)   177  Mass.  449,  59  N.  E.  75. 

An  employee  injured  by  an  elevator 
of  which  he  is  almost  the  only  user,, 
occasioned  by  a  premature  loosening  of 
the  elevator  from  its  fastenings  at  the 
bottom  of  the  shaft,  being  occasioned 
by  the  weakness  of  a  wooden  spring  in 
plain  sight  of  the  plaintiff,  may  not  re- 
cover from  his  employer,  as  it  was  his 
duty  and  he  had  an  opportunity  to  see 
the  defect  before  getting  upon  the  ele- 
vator. Juchatg  V.  Michigan  Alkali  Co. 
(1899)    120  Mich.   654,   79  N.   W.   907. 

An  employee,  a  part  of  whose  duty 
for  more  than  two  years  had  been  to 
sweep  and  clean  out  the  bottom  of  an 
elevator  shaft  several  times  a  week, 
who  was  injured,  while  performing  such 
duty,  by  the  descent  of  the  car  upon 
him,  cannot  recover,  as  the  risk  was. 
an  obvious  one.  Yolk  v.  B.  F.  Sturte- 
vant  Co.  (1900)  43  C.  C.  A.  527,  104 
Fed.  276,  affirming  (1900)  39  C.  C.  A. 
646,  99  Fed.  532. 

A  servant  cannot  recover  for  injurieSi 
caused  by  falling  down  an  elevator 
shaft,  where  he  had  been  in  tne  same 
employment  for  three  months,  and  had 
opportunity  of  knowing  where  the  ele- 
vator was,  and  that  it  was  used  by 
others  and  liable  not  to  be  standing  at 
the  door  of  the  shaft.  Browne  v.  Sie- 
gel,  0.  &  Go.  (1901)  191  111.  226,  eO' 
N.  E.  815,  affirming  (1900)  90  111.  App. 
49. 

Whether  the  dangerous  condition 
should  have  been  observed  by  a  servant 
is  a  question  for  the  jury,  where  in- 
jury was  caused  by  his  coming  intO' 
contact  with  a  girder  projecting  into  an 
elevator  shaft  so  far  as  to  come  close 
to  the  platform  of  the  elevator,  and  it 
appears  that  he  could  not  see  the  girder 
readily  on  account  of  the  darkness. 
Olson  V.  Eanford  ProdMce  Go.  (1900) 
111  Iowa,  347,  82  N.  W.  903. 

An  employee  who  had  ridden  up  and 
down  in  an  elevator  many  times  a  day 
for  five  or  six  months,  and  had  been 
on  the  cross  beams  of  the  elevator  to 
grease  the  guides  as  it  was  run  up  and 
down  by  the  operator,  must  be  pre- 
sumed to  know  the  space  between  the 
top  of  the  elevator  and  the  sheaves  at 
the  top  of  the  well.  Peterson  v.  Sears, 
R.   &    Co.    (1908)    141    111.    App.    592, 
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affirmed  in  (1909)  242  111.  38,  89  N.  the  accident,  should  have  known  of  the 
E.  696.  washout,    is    a   question    for   the    jury, 

(aa)  Other  hoisting  apparatus. — A  Breen  v.  Field  (1892)  157  Mass.  277, 
common  laborer  who  has  been  working    31  N.  E.  1075. 

round  a  crane  for  three  weeks,  and  is  A  laborer  was  not,  as  a  matter  of 
injured  owing  to  the  fact  that  the  hook  law,  guilty  of  contributory  negligence 
attached  to  the  crane,  which  is  used  for  in  working,  under  the  direction  of  a 
hoisting  pieces  of  timber,  is  too  dull  to  foreman,  in  that  part  of  a  trench  which 
hold  them  properly,  cannot  recover  was  not  sheathed  or  curbed,  so  as  to 
where  the  jury  has  found  specially  that  preclude  recovery  for  injuries  caused  by 
he  could  have  seen  the  defect  if  he  had  the  caving  of  the  trench,  where  he  had 
looked.  Rietman  v.  Stolte  (1889)  120  only  worked  in  the  trench  for  an  hour 
Ind.  314,  22  N.  E.  304.  when  the  accident  happened,  he  was  not 

Where  a  servant  engaged  in  loading  familiar  with  the  character  of  tiie  soil, 
bales  of  cotton  on  a  ship  was  confined  and  the  danger  was  not  necessarily  ob- 
by  his  duties  to  the  lower  hold,  where  vious  to  a  person  of  his  experience, 
he  did  not  and  could  not  have  seen  the  Laporte  v.  Cook  (1899)  21  K.  I.  158,  42 
hooks  by  which  the  bales  were  lowered,    Atl.  519. 

he  is  not  chargeable  with  knowledge  of  A  laborer  who  reached  the  place  of 
their  defective  condition.  Ocean  S.  8.  work  only  a  few  minutes  before  the 
Co.  V.  Matthews  (1890)  86  Ga.  418,  12  bank  of  earth  fell  upon  him  while  he 
S.  E.  632.  was   undermining   it   is   not   chargeable 

Where  employees  injured  by  the  fall-  with  knowledge  of  its  specially  danger- 
ing  of  a  derrick  had  nothing  to  do  with  ous  condition  owing  to  the  fact  that 
its  erection  or  operation,  and  were  re-  iron  wedges  had  been  driven  into  the 
quired  to  work  so  near  it  that  they  top  on  the  pervious  day,  and  that  there 
might  be  injured  by  its  fall,  it  cannot  had  been  a  fall  of  rain  during  the  night 
be  said,  as  a  matter  of  law,  that  they  preceding  the  accident.  Thomas  v.  Ross 
were  negligent  in  working  there  or  that  ( 1896 )  21  C.  C.  A.  444,  41  U.  S.  App. 
they  assumed  the  risk  of  such  injury.    574,    75   Fed.   552. 

McMahon  v.  MoHale  (1899)  174  Mass.  (dd)  Tunnels. — A  laborer  engaged  in 
320,  54  N.  E.  854.  excavating  a  tunnel  is  chargeable  with 

An  employee  of  mature  years  and  or-  knowledge  of  a  crack  in  the  walls, 
dinary  mental  capacity,  who  has  been  which  all  his  fellow  workmen  have  ob- 
working  for  two  weeks  or  more  about  a  served.  Anderson  v.  Winston  (1887) 
machine    by    which    round    logs    4    feet    31  Fed.  528. 

long,  covered  with  ice,  are  raised  38  (ee)  Mines. — No  action  can  be  main- 
feet  upon  hooks  nearly  4  feet  apart,  tained  for  the  death  of  a  laborer  in  a 
on  which  they  are  placed,  should  be  mine  who  was  killed  by  one  of  the  rocks 
held  to  have  assumed  the  risk  of  injury  which  it  was  his  business  to  remove 
from  a  log  falling  from  the  hooks,  from  the  bottom  of  the  excavation 
Jones  V.  Manufacturing  &  Invest.  Co.  where  he  was  working,  after  they  had 
(1899)  92  Me.-  565,  69  Am.  St.  Eep.  been  thrown  down  from  the  sides  by 
535,   43  Atl.   512.  other  miners.    Lopee  v.  Central  Arizona 

(bb)  Ladders.— The  risks  incident  to  Min.  Co.  (1883)  1  Ariz.  464,  2  Pac.  748. 
using  a  ladder  made  by  nailing  horizon-  Whether  an  employee  in  a  mine  had 
tal  slats  to  upright  posts  which  ex-  knowledge  of  alleged  defects  in  a  tram- 
tend  only  18  inches  above  the  brick  way  is  a  question  for  the  jury,  where  it 
work  of  a  boiler  is  presumed  to  be  ap-  was  not  part  of  his  duty  or  business  to 
predated  by  an  employee  who  has  been  be  on  the  lookout  for  such  defects,  but 
engaged  for  a  month  in  stoking  the  he  had  opportunities  to  observe  them  in 
boiler;  and  he  cannot  recover  for  in-  the  course  of  his  employment,  the  op- 
juries  due  to  his  falling  off  the  ladder  portunities  and  defects  being  of  such  a 
while  he  was  feeling  in  the  dark  for  character  as  to  afford  ground  for  an  in- 
the  post,  after  he  had  mounted  to  the  ference  that  he  had  observed  and  did 
highest  slat.  Lamotte  v.  Boyce  {1895)  know  of  them.  Whatley  \.  Zenida  Coal 
105  Mich.  545,  63  N.  W.  517.  Co.   (1899)  122  Ala.  118,  26  So.  124. 

(cc)  Trenches  and  hanks  of  earth. —  Whether  a  mere  laborer  employed  to 
Whether  a  servant  injured  by  the  sub-  haul  ore  from  the  interior  of  the  mine 
sidence  of  a  trench,  caused  by  a  wash-  to  the  ore  house  by  means  of  a  vehicle, 
out  which  had  occurred  not  long  before    and  not   having   anything   to   do   with 
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timbering  a  tunnel,  had  knowledge  con- 
cerning the  condition  of  the  roof,  is  for 
the  jury.  Sampson  Min.  tt  Mill.  Go. 
V.  Schaad  (1890)  15  Colo.  197,  200,  25 
Pac.  89,  17  Mor.  Min.  Rep.  362. 

A  miner's  knowledge  of  the  dan- 
gerous state  of  the  roof  of  a  drift  is  for 
the  jury,  where  he  had  passed  under  the 
place  several  times  a  day  in  the  course 
of  his  work.  Cherokee  d  P.  Goal  & 
Min.  Go.  V.  Britton  (1896)  3  Kan.  App. 
292,  45  Pac.  100. 

A  miner  injured  by  the  falling  of  a 
rock  which  had  negligently  been  al- 
lowed to  remain  on  the  side  of  a  shaft 
when  it  was  excavated  cannot  be  said, 
as  matter  of  law,  to  have  been  charge- 
able with  knowledge  of  the  risk,  where 
it  appears  that,  although  he  had  been 
employed  several  months  in  the  mine, 
he  had  not  helped  to  excavate  the  shaft, 
that  the  only  light  in  the  shaft  was  by 
lanterns,  and  that  the  place  from  which 
the  rock  fell  could  scarcely  be  seen  in 
ascending  and  descending  the  shaft. 
Severance  v.  New  England  Talc  Go. 
(1900)   72  Vt.  181,  47  Atl.  833. 

A  complaint  which  states  that,  with- 
out any  fault  or  negligence  on  plain- 
tiff's part,  the  slate  composing  the  roof 
in  a  coal  mine  fell  upon  him,  and  that 
he  had  no  knowledge  of  the  unsafe  or 
dangerous  condition  of  the  roof,  inas- 
much as  he  had  been  in  the  mine  only 
ten  days  before  tlie  injury  occurred, 
sufficiently  alleges  that  the  injury  oc- 
curred without  any  fault  or  negligence 
on  his  part.  Hochstettler  v.  Mosier 
Coal  &  Min.  Go.  (1893)  8  Ind.  App. 
442,  35  N.  E.  927. 

A  driver  in  a  mine  who  knew  of  the 
presence  of  a  cross  timber,  and  had 
driven  under  it  75  to  80  times  a  day,  is 
chargeable  with  knowledge  of  any  dan- 
ger which  might  be  incurred  by  coming 
in  contact  with  it  while  standing  up 
in  his  car.  Doss  v.  Holt  Goal  Go. 
(1910)  —  Ky.  — ,  127  S.  W.  473. 

(ff)  Dangerous  chemical  properties 
of  various  substances. — An  employee  of 
a  corporation  engaged  in  the  business 
of  manufacturing  white  lead  assumes 
the  risk  of  his  health,  necessarily  in- 
cident to  such  business,  of  which  he  has 
knowledge  or  means  of  knowledge  af- 
forded by  his  frequent  opportunities  to 
observe  the  precautions  adopted  by  oth- 
er employees  for  their  protection. 
Berry  v.  Atlantic  White  Lead  d  Lin- 
seed Oil  Go.  (1898)  30  App.  Div.  205, 
51  N.  Y.  Supp.  602. 


An  employee  who  has  been  employed 
in  a  guano  factory  for  several  years, 
and  has  had  constant  opportunities  of 
ascertaining  the  dangers  caused  by  the 
poisonous  gases  generated  in  a  sulphur- 
ic acid  tank,  assumes  the  risk  of  injury 
from  inhaling  those  gases  while  en- 
gaged in  repairing  a  leak  in  the  tank. 
State  use  of  Eckhardt  v.  Lazaretto 
Guano  Co.  (1899)  90  Md.  177,  44  Atl. 
1017. 

A  servant  injured  by  an  explosion 
caused  by  throwing  water  on  potassium 
is  not  entitled  to  an  instruction  which 
declares  him  to  be  free  from  negligence 
unless  he  actually  knew  of  the  danger 
caused  by  putting  potassium  into  water, 
where  there  is  evidence  that  he  was 
warned  of  his  peril  by  the  shouts  of  by- 
standers, and  that  frequent  explosions 
from  the  same  cause  had  occurred  near 
him.  Hill  v.  Meyer  Bros.  Drug  Co. 
(1897)  140  Mo.  433,  41  S.  W.  909. 

(gg)  Incompetency  of  coservants. — 
Knowledge  of  a  fellow  servant's  quali- 
ties will  be  conclusively  presumed,  after 
working  with  him  in  the  same  railway 
yard  for  twenty  years.  Latremouille  v. 
Bennington  &  A.  B.  Co.  (1891)  63  Vt. 
336,  22  Atl.  656. 

A  complaint  alleging  that  the  injured 
servant  was  a  track  repairer  and  was 
carried  on  the  construction  train  for  six 
weeks  preceding  the  injury,  and  that 
the  engineer  in  charge  of  the  engine 
drawing  the  train  "was  habitually  care- 
less and  negligent  in  the  discharge  of 
his  duties  as  such  engineer,  during  all 
the  time,  and  was  not  possessed  of  suffi- 
cient skill  to  run  the  engine  in  an  ordi- 
narily careful  and  prudent  manner," 
shows  that  the  injured  servant  was 
chargeable  with  notice  of  the  incom- 
petency of  the  engineer.  Lake  Shore  & 
M.  8.  R.  Co.  V.  Stupah  (1886)  108  Ind. 
1,  8  N.  E.  630. 

A  section  hand  who  has  daily  oppor- 
tunity to  observe  the  incompetency  of 
his  foreman  cannot  recover  lor  an  in- 
jury caused  by  that  incompetency.  Mc- 
Dermott  v.  Hannibal  &  St.  J.  R.  Co. 
(1885)  87  Mo.  285. 

See  also  §  1327,  post. 

To  render  a  servant  chargeable  with 
knowledge  of  the  incompetency  of  a  co- 
servant,  his  means  of  knowledge  as  to 
such  incompetency  must  have  reference 
to  the  circumstances  which  necessarily 
attend  the  performance  of  his  duties  as 
such  servant.  Daly  v.  Sang  (1895)  91 
Wis.   336,   64   N.  W.   997. 
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1324.  [403a]  Sufficiency  or  insufficiency  of  the  opportunities  of 
knowledge  at  the  time  of  the  accident.—  Where  the  question  to  be  de- 
cided is  whether  the  opportunities  for  observing  the  danger  at  or 
immediately  before  the  moment  when  the  accident  occurred  were  such 
as  to  charge  the  servant  with  notice,  the  element  constituted  by  the 
number  of  the  occasions  on  which  observation  was  possible  is  neces- 
sarily excluded,  since,  in  the  nature  of  the  case,  there  is  only  a  single 
occasion  to  be  taken  into  account.  But  with  this  exception  the  con- 
siderations with  reference  to  which  the  servant's  constructive  knowl- 
edge is  determined  are  essentially  similar  to  those  which  are  control- 
ling in  the  cases  collected  in  the  two  preceding  sections. 

The  servant  has  been  held  entitled  to  go  to  the  jury  on  the  ground 
that,  at  the  moment  when  the  danger  first  came  within  the  range  of 
possible  observation,  the  weather  was  dull  and  stormy ;  ^  or  darkness 
prevailed ;  *  or  temporary  conditions  prevented  him  from  using  his 

(hh)    'Number  of  employees  assigned  a   bridge   which   gives   way   under    the 

to    certain    loorh. — The    danger    arising  train  upon  which  he  is  traveling  in  dis- 

from  the  fact  that  there  are  not  a  suffi-  charge    of    his    duties,    as    he    must   be 

•cient  number  of  servants  to  manage  the  presumed  to  know  that  no  watch  is  kept 

master's    machinery    properly    is    pre-  upon  such  bridge.     Texas  &  P.  R.  Co.  v. 

sumed  to  be  known  to  a  man  who  has  Smith  (3895)  31  L.U.A.  32],  34  C.  C.  A. 

been    in    his    employ    for    three    years.  509,  30  U.  S:  App.  176,  67  Fed.  524. 
Saxton  V.  Hawksworth   (1872)  26  L.  T.        An   employee   who   has   worked   in    a 

N.  S.  851.  switch  yard  a  short  time  only,  and  who 

(ii)   Systems  and  methods  of  lOorh. —  has  seen  men  on  cars  which  were  being 

A  section  man  who  for  fifteen  months  switched,    is    not,    as    matter    of    law, 

has  been  repairing  tracks  in  a  yard  is  chargeable  with  Icnowledge  of  a  custom 

presumed    to    have    become    acquainted  in   the  yard  not  to   have  men   on  cars 

with  the  rate  at  which  trains  are  usu-  while    they    are    being    switched.      Chi- 

ally   run   there.      Sengtson  v.    Chicago,  cago  &  N.  W.  R.  Co.  v.  Kean  (1897)  70 

St.  P.  M.  &  0.  R.  Co.   (1891)   47  Minn.  111.  App.  676. 
486,  50  N.  W.  531.  1  Whether   knowledge   of  the   danger- 

A  section  man  who  has  been  working  ous  conditions  shall  be  imputed  to  the 
for  three  months  on  a  railway  where  foreman  of  a  switching  crew,  who,  while 
one  third  of  the  trains  are  irregular  or  attempting  to  couple  freight  cars  on  a 
extra  is  chargeable  with  notice  of  the  spur  track,  stumbled  over  piles  of  ashes 
practice  of  running  such  trains.  Lar-  between  the  rails,  and  was  cauglit  be- 
sore  V.  St.  Paul,  M.  &  M.  R.  Co.  (1890)  tween  the  cars,  is  for  the  jury  where 
43  Minn.  423,  45  N.  W.  722.  the  evidence  is  that  the  day  was  dark, 

After  serving  on  a  particular  train  with  rain  and  sleet  falling;  that  the 
for  several  weeks  a  brakeman  is  pre-  ash  piles  were  from  4  to  8  inches  high, 
sumed  to  understand  the  danger  of  a,  and  covered  with  snow  and  ice;  and 
collision  which  is  created  by  the  run-  that  the  foreman,  whose  duties  did  not 
ning  regulations  under  which  the  train  require  him  to  observe  and  make  safe 
has  been  operated  during  the  whole  of  the  condition  of  the  tracks,  had  never 
that  period.  Wright  v.  New  York  C.  R.  seen  them  before  the  accident.  Ken- 
Co.    (1862)    25  N.  y.  562.  nedy    v.    Lake    Superior    Terminal    & 

A  civil  engineer  whose  duties  are  to  Transfer  R.  Co.    (1896)   93  Wis.  32,  66 

look  after  the  building  and  maintenance  N.  W.  1137. 

of  railroad  bridges  and  trestles  assumes        2  in  Fish  v.  Illinois  C.  R.  Co.   (18G0) 

the  risk  of  injury  from  the  failure  of  96  Iowa,  702,  65  N.  W.  995,  it  was  held 

the  company  to  provide  a  watchman  at  that  a  brakeman  who  knew  of  stones 
M.  &  S.  Vol.  IV.— 237. 
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eyesight  effectively ; '  or  the  work  in  which  he  was  engaged  was  so  en- 
grossing as  to  divert  his  attention  from  his  surroundings  *  (see  also 
§  1266,  note  1,  ante) ;  or  was  such  as  to  give  him  no  time  to  make 
ohservations.*    On  the  other  hand,  notice  of  all  obvious  dangers  is  im- 


falling  from  gravel  cars  along  the  track 
did  not  assume  the  risk  caused  by  their 
presence,  where  the  company  was  in  the 
habit  of  cleaning  off  such  stones  from 
time  to  time,  and  he  began  work  at 
midnight,  when  he  could  not  see  wheth- 
er any  stones  were  on  the  track. 

The  fact  that  a  brakeman  is  called 
upon  unexpectedly  to  make  a  coupling 
soon  after  midniglit  has  a  material 
bearing  upon  the  question  whether  he 
exercised  due  care  in  ascertaining  the 
condition  of  the  coupling  appliances. 
Louismlle  &  N.  R.  Co.  v.  Foley  (1893) 
94  Ky.  220,  21  S.  W.  806. 

3  A  tinner  in  the  employ  of  a  railroad 
company,  who  is  directed  to  make  re- 
pairs on  the  roof  of  a  passenger  car 
standing  on  a  side  track,  and  is  told 
that  it  will  remain  there  several  hours, 
is  not,  as  a  matter  of  law,  guilty  of 
negligence  in  remaining  on  the  upper 
deck  of  the  car,  and  failing  to  discover 
a  wire  stretched  across  the  track,  by 
which  he  is  struck  and  injured,  when 
the  car  is  started  soon  after  he  gets  on, 
and  the  smoke  and  cinders  from  the  en- 
gine come  directly  in  his  face.  Stolten- 
herg  v.  Pittsburg  &  L.  E.  R.  Co.  ( 1895 ) 
105  Pa.  377,  30  Atl.  980.  The  court  re- 
marked that  the  nature  of  the  servant's 
duties  was  not  such  as  to  bring  the  dan- 
ger to  his  notice. 

*  A  "machine  runner"  operating  a 
machine  to  undermine  coal  cannot,  as 
a  matter  of  law,  be  held  to  have  had 
his  attention  drawn  to  the  fact  that  the 
duty  of  inspecting  the  roof  of  the  mine, 
which  the  foreman  had  agreed  to  as- 
sume, was  being  neglected,  because  he 
had  been  in  the  room  about  two  hours 
and  there  had  been  no  inspection,  al- 
though frequent  inspections  were  re- 
quired, where  it  is  a  fair  inference  from 
the  evidence  that  he  was  giving  the  ma- 
chine his  constant  attention  in  an  at- 
tempt to  break  tha  record  for  runs. 
Westville  Coal  Co.  v.  Schwartz  (1898) 
177  111.  272,  52  N.  E.  276,  affirming 
(1897)   75  III.  App.  468. 

6  Whether  a  brakeman  was  negligent 
in  attempting  to  unite  two  cars  with 
defective  couplings  is  a  question  for  the 
jury,  where  the  evidence  is  that  he  had 


at  no  time  been  called  by  his  duties  to 
examine  or  observe  the  coupler;  that, 
as  testified  by  experienced  brakemen,  he 
would  not  be  likely,  in  the  ordinary 
time  of  uncoupling  a  car  and  keeping- 
his  face  to  the  engine,  to  have  seen  the 
defect  in  the  deadwood,  and  certainly 
would  not  have  seen  or  known  of  any 
defect  in  the  springs;  and  that  he  had 
not  been  warned  by  any  servant  of  the 
company  of  any  defects  therein.  Ben,- 
der  V.  St.  Louis  &  8.  F.  R.  Co.  (1897) 
137  Mo.  240,  37  S.  W.  132. 

The  danger  of  coupling  a  foreign 
car,  the  drawbar  of  which  differs  so 
much  in  height  from  those  on  the  em- 
ployer's own  cars  that  it  will  slide  past 
them  and  permit  the  cars  to  come  close 
together,  is  not  a  danger  of  which  a 
servant  engaged  in  coupling  cars  can  be 
required  to  take  notice.  Ohio  &  M.  R. 
R.  Co.  v.  Wangelin  (1892)  43  111.  App. 
324. 

A  brakeman  was  not  guilty  of  con- 
tributory negligence  in  attempting  to 
couple  a  car  having  timbers  projecting 
over  the  end,  where  he  went  toward  it 
rapidly  and  without  good  opportunity 
to  see  that  the  projection  would  pre- 
vent his  making  the  coupling  safely, 
and  was  compelled  to  act  in  great  haste. 
Illinois  C.  R.  Co.  v.  Reardon  (1894)  56 
111.  App.  542. 

A  court  will  not  declare,  as  a  mat- 
ter of  law,  that  a  brakeman  is  guilty  of 
negligence  in  not  discovering  a  defect  in 
a  brake  and  ceasing  to  use  it,  when  he 
has  only  two  or  three  minutes  to  un- 
couple the  car  and  regulate  its  move- 
ments so  as  to  bring  it  to  a  standstill 
at  a  given  point.  Philadelphia  &  R.  R. 
Go.  V.  Buber  (1889)  128  Pa.  63,  5 
L.R.A.  439,   18  Atl.  334. 

A  brakeman  who,  while  hastily  at- 
tempting to  get  on  a  slowly  moving 
car,  is  injured  by  the  giving  way  of  a 
stirrup  which  he  had  no  opportunity 
to  inspect,  and  which  was  not  palpably 
defective,  is  not  necessarily  debarred 
from  recovery  on  the  ground  of  con- 
tributory negligence.  Leak  v.  Carolina 
G.  R.  Co.  (1899)  124  N.  C.  455,  32  S. 
E.  884. 

A  locomotive  engineer   does  not  aa- 
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puted,  as  a  matter  of  law,  to  a  servant  whose  opportunities  for  obser- 
vation are  not  restricted  or  diminished  by  any  specially  unfavorable 
conditions.^ 

As  to  the  effect  of  the  servant's  temporary  forgetfulness  of  a  pre- 
viously ascertained  danger,  see  §§  1193,  1266,  1267,  ante. 

1325.  [404]  Knowledge  of  particular  risks;  how  far  inferable  from 
knowledge  of  general  conditions.— The  range  of  circumstances  under 
which  knowledge  may  be  imputed  to  a  servant  who  has  the  means  or 
opportunities  of  knowledge  has  been  considerably  extended  by  the  ad- 
mission of  a  principle  which  may  be  stated  as  follows : 

A  servant  who  is,  or  ought  to  be,  aware  of  the  fact  that  certain 
dangerous  conditions  arising  from  the  construction,  arrangement,  or 
operation  of  the  master's  instrumentalities  are  found  in  so  many 
places  or  are  of  such  frequent  occurrence  as  to  be  normal  incidents  of 
the  employment  is  deemed  to  be  chargeable,  as  a  matter  of  law,  with 
knowledge  of  each  single  instance  of  those  conditions,  although  it 
may  be  apparent  that  this  would  not  have  been  a  necessary  conclusion 
if  his  constructive  knowledge  had  been  considered  with  reference 
solely  to  the  nature  of  his  opportunities  for  observing  that  particular 
instance,  and  without  respect  to  the  deductions  which  might  be  drawn 

sume  the  risk  from  a  defect  in  an  en-  and  the  want  of  opportunity  to  exam- 
gine,  where  he  does  not  have  time  to  ine  and  estimate  the  danger,  were  ad- 
inspect  or  examine  the  engine  before  verted  to  as  elements  favorable  to  him. 
using  it.  Missouri,  K.  d  T.  R.  Co.  v.  6  In  Hathaway  v.  Michigan  G.  R.  Co. 
Durlin  (1899)  —Tex.  Civ.  App.  — ,  (1883)  51  Mich.  253,  47  Am.  Rep.  569, 
60  S.  W.  1034.  16  N.  W.  634,  one  of  the  grounds  on 
That  an  employee  might  have  seen  which  the  plaintiff  was  held  unable  to 
that  the  key  to  a,  pin  holding  in  place  recover  for  an  injury  received  in  coup- 
apparatus  for  hoisting  material  from  ling  two  cars  with  double  deadwoods 
a  trench  was  out  was  not  negligence  was  that  the  brief  period  that  elapsed 
preventing  a  recovery  for  an  injury  while  the  moving  car  was  slowly  ap- 
caused  by  the  fall  of  material,  where  proaching  the  stationary  one  afforded 
he  was  hurriedly  put  to  work  in  the  an  ample  opportunity  for  appreciating 
trench  without  an  opportunity  to  ex-  the  precise  nature  and  extent  of  the 
amine   the   machine.      Higgins   v.   Wil-  risk. 

liams  (1896)  114  Cal.  176,  45  Pac.  A  brakeman  is  bound  to  take  notice 
1041.  of  the  absence  of  the  nut  which  keeps  a 
Whatever  may  be  the  obligations  of  a  brake  wheel  on  the  staff.  Ahearn  v, 
servant  to  acquaint  himself  with  the  Central  R.  Co.  (1900)  —  N.  J.  L.  — -, 
condition  of  a  temporary  appliance,  45  Atl.  1032  (short  per  curiam  opin- 
such  as  a  scaffold,  he  is  entitled  to  re-  ion,  not  stating  clearly  the  precise 
cover  for  injuries  due  to  its  defects,  rationale  of  the  decision), 
where  it  is  furnished  to  him  complete  Anyone  using  a  stairway,  even  for 
and  he  has  no  time  to  inspect  it.  the  first  time,  in  broad  daylight,  is 
Chicago  &  A.  R.  Co.  v.  Scanlan  (1897)  bound  to  notice  such  obvious  defects 
170  111.  106,  48  N.  E.  826.  as  that  it  is  steep,  that  it  has  no  rail- 
See  also  Mann  v.  Oriental  Print  ing,  and  that  its  steps  are  placed  at 
"Works  (1875)  11  R.  I.  152,  where  the  irregular  intervals.  Sweet  v.  Ohio  Coal 
fact  that  the  servant  had  been  suddenly  Co.  (1890)  78  Wis.  127,  9  L.R.A.  861, 
called  upon  to  undertake   new   duties,  47  N.  W.  182. 
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from  the  wide  distribution  or  frequent  occurrence  of  conditions  of  a 
similar  description.^ 


1  (a)  Railway  tracks  and  appurte- 
nances.— If  low  joints  in  a  railway 
track,  causing  jolts  and  jars,  are  to  be 
expected  by  a  brakeman  because  of 
their  frequency,  he  cannot  recover  for 
an  injury  caused  by  one,  unless  there  is 
evidence  that  it  was  caused  by  a  joint 
so  unusually  low  as  to  import  negli- 
gence of  the  company.  Texas  &  N.  0. 
R.  Co.  V.  Dillard  (1888)  70  Tex.  62, 
8  S.  W.  113. 

A  section  hand  who  knows  the  gen- 
eral condition  of  the  railroad  track  to 
be  defective  in  certain  particulars  as- 
sumes the  risk  of  injury  from  all  de- 
fects of  that  nature,  whether  particu- 
larly known  to  him  or  not.  Green  v. 
Cross  (1890)  79  Tex.  130,  15  S.  W. 
220  (hand  car  derailed  owing  to  worn 
condition  of  rails). 

A  railroad  engineer  assumes  the  risk 
incident  to  the  opening  of  a  road 
blocked  by  snowdrifts,  when  he  sets 
out  upon  a  train  made  up  for  that  pur- 
pose, with  full  knowledge  of  the  nature 
of  the  work  and  the  dangers  incident, 
although  he  does  not  know  the  exact 
location  and  size  of  every  drift  which 
must  be  removed.  Derr  v.  Lehigh  Val- 
ley R.  Co.  (1893)  158  Pa.  365,  38  Am. 
St.  Rep.   848,  27  Atl.   1002. 

A  railroad  fireman  assumes  the  risk 
of  using  a  particular  switch  at  night 
without  a  lamp,  where  he  knows  that 
no  lamps  are  supplied  for  switches  gen- 
erally, although  he  does  not  know  tliat 
the  particular  switch  has  no  lamp,  and 
has  had  no  opportuity  of  acquiring 
such  knowledge.  Illinois  C.  R.  Co.  v. 
Swisher  (1895)  61  111.  App.  611.  The 
court  said:  "The  distinction  between  a 
condition  existing  in  a  class  of  appli- 
ances and  a  condition  peculiar  to  a  par- 
ticular appliance  is  pointed  out  in  In- 
dianapolis, B.  &  W.  R.  Co.  V.  Flanigan 
(1875)  77  111.  365.  In  this  case  the 
condition  was  common  to  switches  on 
that  part  of  defendant's  road  and  for  a 
long  distance.  Plaintiff  had  ample  op- 
portunity to  know,  and  must  have 
linown,  that  there  were  no  lamps  on 
switches  on  that  part  of  the  road.  .  .  . 
He  did  not  deny  that  he  knew  the  gen- 
eral condition  of  the  switches  in  that 
respect,  but  confined  his  denial  to  the 
one  that  was  left  open,  which  was  not 
different  from  the  others.     If  there  was 


increased  hazard  in  his  employment  on 
account  of  the  use  of  switches  without 
lamps,  he  knew  that  he  was  exposed  tt> 
that  hazard  every  time  he  went  over 
the  road  after  dark." 

An  employee  familiar  with  the  work, 
who  undertakes  to  block  the  driv- 
ing wheel  of  a  locomotive  engine  on 
a  down  grade,  assumes  the  risk,  if  the 
blocking  does  not  hold,  of  having  his 
hand  caught  on  a  spilce  in  one  of  the 
sleepers,  where  he  knows  that  the  sleep- 
ers are  secondhand,  and  that  spikes  are 
in  some  of  them,  although  he  does  not 
know  of  the  particular  spike  which 
causes  the  injury.  O'Neil  v.  Reyes 
(1897)    168  Mass.  517,  47  N.  E.  416. 

Where  all  the  frogs  and  guard  rails 
in  the  yard  where  a  servant  is  working 
are,  so  far  as  he  has  observed,  un- 
blocked, he  cannot,  in  the  exercise  of 
ordinary  care,  assume  that  the  particu- 
lar one  which  causes  his  injury  is 
blocked,  even  if  he  has  not  had  an  op- 
portunity to  inform  himself  as  to  its 
condition.  Burnham  v.  Concord  &  M. 
R.  Co.  (1896)  68  N.  H.  567,  44  Atl. 
750. 

Similarly,  it  has  been  held  that  an 
experienced  switchman  who  Iiad  been 
working  nearly  two  months  in  a  certain 
yard  where  all  the  guard  rails  were 
unblocked  assumed  the  resulting  risk. 
Missouri,  K.  &  T.  R.  Co.  v.  Thomp- 
son (1895)  11  Tex.  Civ.  App.  658,  33 
S.  W.  718. 

A  brakeman  cannot  recover  for  an  in- 
jury caused  by  an  unblocked  guard 
rail,  where  he  was  familiar  with  the 
yard  in  which  the  accident  occurred, 
and  knew  that  the  guard  rails  in  that 
and  other  yards  on  the  line  were  not 
blocked.  Rice  v.  Neio  York  C.  d  H.  R. 
R.  Co.  (1900)  55  App.  Div.  339,  67 
N.  Y.  Supp.  136.  To  same  eifect  see 
Haas  V.  Buffalo,  N.  T.  d  P.  R.  Co. 
(1886)  40  Hun,  145,  where  it  was  held 
that  no  action  could  be  maintained  by  a 
workman  who  knew  that  there  were  no 
blocks  in  similar  places  on  the  road, 
although  he  did  not  have  actual  knowl- 
edge of  the  precise  location  of  this 
particular  guard  rail.  Recovery  was 
also  denied  in  Banks  v.  Georgia  R.  & 
Bkg.  Co.  (1901)  112  Ga.  655,  37  S.  E. 
992,  on  the  ground  that  all  the  frogs 
on  the  line  were  unblocked. 


§  1325]                         IMPUTED  KNOWLEDGE  OF  EISK.  3781 

A  verdict  is  rightly  directed  for  the  a   particular   switch,   although   he  had 

defendant,  where  a  brakeman  is  suing  no   actual    knowledge   of   its   existence, 

for  injuries   caused  by  a  cattle  guard  Scidmore  v.  Mihoaukee,  L.  8.  &  W.  11. 

while  he  was  coupling  a  car,  and  it  is  Co.   (1895)   89  Wis.  188,  61  N.  W.  765. 

shown  that  such  guards  existed  at  in-  A  brakeman  aware  that  a  large  num- 

tervals  over  the  whole  road.     Fuller  v.  ber  of  cattle  guards  are  dangerous  be- 

Lalce    Shore    &    M.    S.    R.    Co.    (1896)  cause  of  their  proximity  to  the  track, 

108  Mich.  690,  66  N.  W.  593.  and   that   in   this   regard   they   are   all 

(b)  Obstructions  near  raihcay  tracks,  substantially    alike,    must    be    held    to 

— An   engineer   who    was    struck   by   a  take  the  risks  incident  to  their  general 

signal   post   while    leaning    out   of   his  condition,    and    cannot   recover   for   an 

locomotive    cannot    recover    where    he  injury  received  by  being  strucl<  by  one 

knew  that  there  were  other  structures  of  them  while   stooping,   on  the   lower 

on  the  road  at  the  same  distance  from  step  of  a  car,  to  throw  off  a  defective 

the   track    (3   ft.    8   in.),    although    he  brake,  although  he  did  not  know  that, 

knew    nothing    about    this    particular  the  particular  cattle  guard  in  questions 

post.     Lovejoy  v.  Boston  &  L.  B.  Corp.  was  so  near  the  track.     Missouri  P.  R.. 

(1878)   125  Mass.  79,  28  Am.  Rep.  206.  Co.  v.  Somers   (1888)   71  Tex.  700,  9  S. 

The    court    said:      "If    there    was    any  W.  741    (1890)    78  Tex.  439,  14  S.  W. 

danger    to    the    plaintiff   while    in    the  779. 

performance  of  his  duty,  from  the  struc-  Notice  that  a  coal  bin  close  to  a  sid- 

tures  thus  placed,  it  was  a  risk  he  had  ing  may  be  encountered  at  any  point  is 

assumed.      He    knew    the    manner     in  imputed  to  a  servant  who  admits  that 

whicli    the    road   was    constructed,    the  he  knew  of  the  company's  practice  to 

proximity  to  the  tracit  of  these  strue-  locate  this  class  of  structures  in  such 

tures,    and    the    methods    employed    in  a  position;    and   he   cannot  recover   if, 

the  management  of  the  trains."  owing  to  his  failure  to  keep  a  lookout. 

The  fact  that  an  engineer  knew  noth-  he  comes  into  collision  with  one  of  tliera 

ing  about  the  position  of  a  temporary  while  pushing  a  car  along  a  siding  in 

post  will  not  enable  him  to  recover  for  the  dark.     Pahlan  v.  Detroit,   G.  II.  cC- 

injuries  caused  by  striking  against  it,  M.  B.  Co.   (1899)   122  Mich.  232,  81  N. 

when  he  is  familiar  with  the  road,  and  W.  103.    And  see  Wilson  v.  Lake  Shore 

there  are  many  other  structures  closer  <&  M.  S.  R.  Co.   (1906)    145  Mich.  509, 

to  the  track  than  the  post.     Thain  v.  108   N.   W.   1021    (cattle   chute). 

Old   Colony  R.   Co.    (1894)    161   Mass.  The  fact  that  a  brakeman  was  unac- 

353,   37   N.   E.    309.      The   court   said:  quainted    with    a    yard   where    he    was 

"It    is    necessary    for    railroad    compa-  struck  by  a  fish  chute  will  not  enable 

nies  to  put  up  structures  near  enough  him  to   recover,   where   he   knows   that 

to   their   tracks    for   it   to   be   possible  there   are   many   similar   structures   at 

for   persons   on  the   trains   to   come  in  various  points  on  the  road.     Phelps  v. 

contact    with     them.      Parallel     tracks  Chicago   &   W.   M.   R.   Co.    (189!))    122 

usually   must  be   laid   near   enough   to  Mich.  171,  81  N.  W.  101,  84  N.  W.  66. 

each  other  to  create  a  similar  danger  A   brakeman   on   a   short   section   of 

between  trains  moving  in  opposite  di-  railroad,    who    is    notified    that    stones 

rections.     A  company  is  not  bound  to  have  been  piled  so  near  the  road  that 

give   warning   of   every   such   structure  a  person  on  the  side  of  a  car  passing 

to    every    person    employed    upon    its  them    is   liable   to   be   struck,   assumes 

trains.      There    must    be    some    point  the  risk  from  that  cause,  although  the 

within  the  limit  which  it  is  possible  for  precise   location   of   the    danger   is  not 

a  man  on  a  train  to  reach  at  which  the  stated  to  him.     Smith  v.  Winona  &  St. 

railroad  company  has  a  right  to  build  P.  R-  Go.  (1889)  42  Minn.  87,  43  N.  W. 

without  notice,  and  to  assume  that  those  968. 

on  the  trains  will  keep  out  of  the  way.  See   also   Fish   v.   Fitchlurg   R.   Co. 

Everyone   knows   that   there   is   danger  (1893)    158  Mass.   238,   33   N.   E.   510 

as  soon  as  he  gets  outside  of  the  line  (subd.    (c)    infra). 

of  the  train  when  it  is  in  motion."  (e)    Railway  cars;  construction  and 

A  railroad  employee  knowing  of  the  operation   of. — A   servant  _  assumes   the 

existence   of    "clearing   posts"    between  risk  incident  to  the  handling  of  broken 

the  switch  and  main  tracks  along  the  and  disabled  cars  placed  upon  the  repair 

line  of  the  road  assumes  the  risk  inci-  track,  where  he  knows  the  location  of 

dent  to  the  existence  of  such  a  post  at  the  repair  tracks  and  the  purpose  for 
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Such  a  principle  obviously  has  no  application  to  cases  in  which  it 
is  shown  that  conditions  like  those  which  caused  the  injury  were,  as 
a  matter  of  fact,  exceptional  rather  than  normal.^ 


which  cars  are  placed  thereon.  His 
finding  a  car  on  a  repair  track  is  in 
effect  a  warning  as  to  their  condition. 
Brown  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1898)    59   Kan.   70,   52  Pac.   65. 

An  instruction  that,  if  cars  construct- 
ed in  the  manner  of  the  car  occasion- 
ing the  injury  were  in  common  use 
by  well-managed  roads,  and  were  re- 
ceived in  exchange  by  the  defendant 
company,  to  the  knowledge  of  the  plain- 
tiff, the  plaintiff  assumed  the  risk  of 
finding  one  in  the  train  on  which  he 
was  brakeman,  is  erroneous  in  limiting 
the  use  to  tlie  plaintiff's  knowledge, 
which  was  unimportant  where  he  had 
had  ten  years'  experience.  Benson  v. 
'New  York,  N.  U.  &  H.  R.  Co.  (1901) 
23  R.  I.  147,  49  Atl.  689. 

A  brakeman  who  has  been  working 
on  a  certain  division  of  a  railway  for 
two  years,  and  is  injured  by  a  pro- 
jecting awning  upon  a  permanent  struc- 
ture, while  he  is  climbing  a  side  ladder 
on  a  foreign  car  wliich  is  of  unusual 
height,  but  similar  to  other  cars  of  a 
Dike  construction,  which  have  been  oc- 
casionally received  on  the  road,  is 
deemed  to  have  assumed  the  risk  to 
which  he  was  exposed  by  the  use  of 
such  cars  and  the  existence  of  such  a 
structure.  Fish  v.  Fitcliburg  R.  Co. 
(1893)    158  Mass.  238,  33  N.  E.  510. 

(d)  Unguarded  openings. — A  servant 
who  knows  that  a  vat  may  be  left  un- 
covered at  any  time  for  the  purposes  of 
his  employer's  business  is  deemed  to 
accept  the  risk  of  such  a  temporary 
condition  whenever  it  may  supervene. 
Carrigan  v.  Washburn  &  M.  Mfg.  Go. 
(1898)  170  Mass.  79,  48  N.  E.  1079. 

A  longshoreman  who  from  his  pre- 
vious experience  is  familiar  with  the 
usual  conditions  prevailing  while  the 
cargo  is  being  stowed  on  ships  belong- 
ing to  the  same  owners  as  the  one  in 
which  he  is  injured  cannot  recover  dara- 
a,ges  if,  while  obeying  an  order  of  the 
stevedore  to  go  forward  between  decks 
and  fetch  some  dunnage,  he  falls 
through  an  open  hatchway.  The  Hadje 
(1881)   19  Blatchf.  354. 

An  experienced  stevedore  is  bound  to 
take  notive  of  the  effect  of  the  opera- 
tion   of    discharging    cargo    upon    the 


opening  of  the  scuttles.  Kraeft  v.  May- 
er (1896)  92  Wis.  252,  65  N.  W.  1032. 
(e)  Management  of  teams. — A  team- 
ster knowing  that  steam  escapes  from 
boilers  from  time  to  time,  and  hauling 
loads  to  a  place  near  boilers,  cannot  re- 
cover for  an  injury  caused  by  a  kick 
from  the  horse  he  was  driving,  which 
was  frightened  by  steam  escaping  au- 
tomatically from  such  a  boiler.  Den- 
ver Tramway  Co.  v.  O'Brien  (1896)  8 
Col.   App.   74,   44  Pac.   766. 

2  In  Scanlon  v.  Boston  &  A..  R.  Co. 
(1888)  147  Mass.  484,  9  Am.  St.  Rep. 
732,  18  N.  E.  209,  where  a  biakeman 
was  injured  by  a  structure  close  to  the 
track,  the  court  refused  to  apply  the 
doctrine  of  the  cases  cited  in  note  1, 
supra,  saying:  "He  did  not  know  that 
there  were  erections  so  near  the  track 
as  to  endanger  hini.  Such  erections 
were,  in  fact,  few  and  exceptional. 
Within  fifteen  miles  of  Boston  there 
were  but  seven, — three  signal  posts,  one 
telegraph  pole,  and  three  bridges  and 
abutments.  It  does  not  appear  wheth- 
er there  were  any  others  upon  the  road. 
It  was  the  plaintiff's  first  trip  as  brake- 
man;  he  was  unfamiliar  with  the  road 
and  with  the  running  of  trains,  and 
was  not  informed  that  there  was  any 
such  danger,  or  in  any  way  cautioned 
in  regard  to  it;  and  he  had  no  reason  to 
know  that  there  were  permanent  erec- 
tions so  near  the  tracks  as  to  make  if 
dangerous  for  him  to  be  upon  the  place 
on  the  car  which  was  provided  by  the 
defendant." 

Where  the  master  has  adopted  cer- 
tain structural  safeguards,  and,  to  the 
servant's  knowledge,  has  failed  to  re- 
place them  in  a  large  number  of  in- 
stances after  they  have  been  worn  out, 
this  does  not  amount  to  the  establish- 
ment of  a  dangerous  system,  the  risk 
of  which  the  servant  assumes  by  reason 
of  his  knowledge.  To  defeat  his  re- 
covery it  must  be  shown  that  he  knew 
of  the  want  of  the  safeguard  at  the  par- 
ticular place  where  he  was  injured. 
Sherman  v.  Chicago,  M.  &  St.  P.  R.  Go. 
(1885)  34  Minn.  259,  25  N.  W.  593 
(said  of  a  case  where  the  blocking  of 
frogs  had  been   worn   out). 

The  fact  that  a  brakeman  injured  by 
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Other  qualifications  of  the  principle  are  these:  That  the  servant's 
knowledge  of  the  existence  of  a  condition  which  may  and  usually  does 
produce  certain  defects  in  a  large  number  of  cases  does  not  charge 
him  with  an  acceptance  of  the  risk  created  by  any  particular  one 
of  that  class  of  defects  as  soon  as  it  actually  supervenes ;  ^  that 
his  knowledge  of  the  fact  that  the  general  condition  of  that  portion  of 
the  master's  plant  which  caused  the  injury  is  unsatisfactory  will  not 
charge  him  with  knowledge  of  a  particular  defect ;  *  and  that  he  is  not 
deemed  to  be  affected  with  notice  that  a  certain  instrumentality  is 

having  his  foot  caught  between  ties  in    brakeman  injured  by  the  pulling  out  of 

a  railway  switchyard  Ivnew  of  the  gon-  a  hand  hold  from  tlie  rotten  top  of  a 

erally  dangerous  condition  of  the  tracks  car,  where,  though  lie  knew  that  there 

in  the  yard   in  not  having   spaces   be-  were  a  number  of  cars  on  the  road  with 

tween  ties  filled  in  will  not  warrant  a  rotten  tops,  the  cars  were  not  so  uni- 

court  in   declaring  that,   as   matter   of  formly  rotten   as  to  establish   a  condi- 

law,   he  knew   of   the   extra  hazard   to  tion.of  which  he  was  bound  to  take  no- 

which   he   was    exposed,   where    his    in-  tice.     Fordyce  v.  Culver   (1803)   2  Tex. 

jury  occurred  where  the  exposure  of  the  Civ.   App.   569,   22    S.   W.   2.37,   distin- 

ties  was  greater  than  in  other  places,  guishing  Missouri  P.  B.  Co.  v.  Somera 

St.  Louis,  I.   M.   d   S.   R.   Co.  v.   Koh-  (1888)    71  Tex.  700,  9  S.  W.  741,  note 

bins   (1893)   57  Ark.  377,  21  S.  W.  886.  1,  supra. 

The    fact   that    ballast    of   the    same  3  Thus,   the  fact  that  the  ground  on 

general   character   was   used   at   points  which  a  side  track  was  laid  was  known 

other  than  that  at  which  the  accident  by  the  brakeman  to  be  wet  and   soft, 

occurred  will  not  serve  as  a  notification  and  that  low  joints  were  liable  to  be 

to  the  servant  of  the  fact  that  at  the  caused    thereby,    will    not    charge    him 

point  where  he  was  injured  there  were  with  actual  knowledge  of  the  existence 

used   stones   so   large  that  it  was   cul-  of   such   a   defect  whereby   he  was   in- 

pable  to  have  them  put  there.     Calves-  jured  while  making  a  coupling.     Texas 

ton,  H.  d  8.  A.  R.  Co.  v.  Pitts    (1897)  &  P.  R.  Co.  v.  McCoy    (1897)    17  Tex. 

—  Tex.  Civ.  App.  — ,  42  S.  W.  255.  fliv.  App.  494,  44  S.  W.  25. 

A  railway  employee  did  not,  as  mat-  i  Graham  v.  Chapman    (1890)    33  N. 

ter  of  law,  assume  the  risk  of  falling  Y.  S.  R.  349,  11  N.  Y.  Supp.  318    (no- 

into  a  ditch  8  inches  deep  between  the  tice  that  the  ties  were  rotten  at  a  cer- 

ties  at  a  switch   in  one  of  three  rail-  tain   point  not  necessarily  imputed  to 

road  yards  in  which  he  worked,  where  an    employee    because    he    knows    the 

all  the  other  ditches  in  the  same  yard  track  to  be  in  a  generally  rough  condi- 

were  much  shallower  and  less  danger-  tion). 

0U8,  and  there  were  no  ditches  in  the  ^he  fact  that  a  brakeman  has  been 

other  two  yards.    Hennesey  v.  Chicago  j^    the     defendant's    employ    for    two 

£  N.  W.  R.  Co.  (1898)  99  Wis.  109,  74  ^eeks,  and  has  thus  acquired  a  general 

N.  W.  554.                       ^  knowledge   of  the  neglect   of   the  com- 

An  employee  of  a  railroad  company  pany  to  keep  the  tracks  near  the  wood 

will   not  be  presumed  to  know  that  a  yards   free    from    pieces    of   wood,    will 

particular  coal  car  is  furnished  witli  a  not   preclude   him   from   recovering  for 

hand  hold  and  stirrup,  where  most  of  injuries   caused   by  tripping   over  such 

the    company's    coal    cars    are    not    so  a    piece   while    coupling    a    car,    where 

equipped,  so  as  to  charge  him  with  con-  there    is   no    specific   evidence    showing 

tributory  negligence  in  not  using  them,  his  knowledge   of  the   condition   of  the 

Light  V.  Chicago,  M.  &  St.  P.  R.  Co.  track   at   the   place   where   he   was   in- 

(1894)  93  Iowa,  83,  61  N.  W.  380.  jured.     Hulehan  v.    Qreen  Bay,  W.   & 

Actual   knowledge   of  the   particular  St.  P.  R.  Co.    (1887)    68  Wis.  520,  32 

defect  alone  will  bar  the  action  of  a  N.  W.  529. 
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dangerously  placed  because  he  had  had,  in  the  course  of  his  employ- 
ment, sufficient  opportunity  to  ascertain  its  general  position.^ 

Even  as  thus  restricted  in  its  operation,  the  conception  that  knowl- 
edge of  the  particular  may  be  deduced,  as  a  matter  of  law,  from 
knowledge  of  the  general,  would  seem,  in  many  instances,  to  involve 
extremely  harsh  consequences.  The  present  writer  ventures  to  ex- 
press the  opinion  that  in  most,  if  not  all,  of  the  cases  in  which  it  has 
furnished  the  foundation  for  a  conclusion  adverse  to  the  servant  the 
doctrine  of  imputed  notice  has  been  beyond  the  justifiable  limits. 

1326.  [404a]  Knowledge  of  coservant  not  imputed  to  injured  serv« 
ant.  One  servant  is  not  the  agent  of  another  in  such  a  sense  that 
the  knowledge  of  a  defect  which  is  possessed  by  the  former  can  be 
imputed  to  the  latter.  This  principle  enures  to  the  benefit  of  an 
injured  servant,  whether  he  was  or  was  not  under  the  control  of 
the  employee  who  knew  of  the  defect.^ 


8  In  a  case  where  a  brakeman  was 
struck  by  a  cattle  chute,  it  was  held 
proper  to  refuse  an  instruction  to  the 
effect  that,  if  the  jury  found  that  the 
plaintiff  had  been  employed  as  brake- 
man  or  conductor  on  trains  passing  the 
ahute  several  times  a  week,  during  some 
months  before  he  was  hurt,  and  had  al- 
so assisted  several  times  in  running  cars 
into  and  out  of  the  siding  to  which  the 
chute  was  adjacent,  they  must  find  that 
he  had  means  of  knowledge  as  to  its 
situation.  The  court  considered  it  to  be 
"contrary  to  the  experience  of  a  human 
life  that  one  knowing  generally  of  a 
thing,  without  opportunity  of  ascer- 
taining its  precise  relations  and  condi- 
tions, is  to  be  charged  with  notice  of 
them."  Dorsey  v.  Phillips  £  G.  Constr. 
Oo.  (1877)  42  Wis.  583.  Contrast  the 
decision  by  the  same  court,  cited  in 
note  1,  subd.  (b),  supra. 

The  fact  that  a  brakeman  had  a,  gen- 
eral knowledge  that  there  was  a  switch 
stand  at  a  certain  point  does  not  charge 
him,  as  a  matter  of  law,  with  knowl- 
edge that  it  was  dangerously  close  to 
the  track,  where  the  evidence  shows 
that  a  rule  of  the  company  forbade  the 
placing  of  any  obstruction  so  close  to 
the  track  as  this  Avas,  and  he  had, 
therefore,  good  reason  for  expecting  to 
find  the  track  clear.  Pidcoek  v.  Union 
P.  R.  Co.  (1888)  5  Utah,  612,  1  L.R.A. 
131,  19  Pac.  191. 

Knowledge  of  the  increased  hazard 
resulting   from   the   dangerous   proxim- 


ity to  the  rails  of  a  railway  signal  box 
cannot  be  imputed  to  a  switchman 
simply  because  he  was  aware  of  the 
existence  and  general  location  of  the 
box.  Texas  &  P.  B.  Co.  v.  Swearingen 
(1904)  196  U.  S.  51,  49  L.  ed.  382, 
25  Sup.  Ct.  Rep.  164,  affirming  (1903) 
69  C.  C.  A.  31,  122  Fed.  193. 

1  The  knowledge  possessed  by  a  fore- 
man in  charge  of  a  piece  of  work  is  not 
imputed  to  his  subordinates,  there  be- 
ing no  agency  in  such  case.  Lechman- 
V.  Hooper  (1890)  52  N.  J.  L.  253,  19 
Atl.  215  (foreman).  Compare  Covey  v. 
Hannibal  &  St.  J.  R.  Co.  (1887)  27  Mo. 
App.  170  (foreman)  ;  Indiana  Car  Co.. 
V.  Parker  (1885)  100  Ind.  181  (fore- 
man). 

A  brakeman  is  not  chargeable  with 
notice  of  the  defective  condition  of  the 
wheels  of  the  tender  because  the  en- 
gineer, who  is  his  fellow  servant,  has 
notice  of  such  condition.  Illinois  C.  B. 
Co.  V.  Pirtle    (1893)   47  111.  App.  498. 

The  negligence  of  a  fellow  servant  in 
failing  to  warn  the  plaintiff  of  the  dan- 
ger known  to  the  former  does  not  re- 
lieve the  master.  Hayes  v.  Frederick 
Stearns  d  Co.  (1902)  130  Mich.  287,  89' 
N.  W.  947  (this  case  presents  the  ques- 
tion  as  one  of  concurring  negligence). 

When  the  defect  in  the  tool  taken  by 
the  servant  is  obvious,  the  servant  who 
takes  it,  although  it  is  the  only  one 
on  the  premises,  assumes  the  obvious 
risk  of  danger  to  himself,  but  he  cannot 
assume  an  obvious  risk  in  such  case  for 
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E.    COMPAEISON    BETWEEN    THE    POSITION    OE    MASTER   AND    SERVANT 
IN  EEGAKD  TO  IMPUTED  KNOWLEDGE. 

1327.  [405]  Servant's  means  or  opportunities  of  knowledge  equal  to 
those  of  the  master. —  Constructive  knowledge  of  a  danger  is  fre- 
quently imputed  to  a  servant  on  the  ground  that  his  means  or  oppor- 
tunities of  knowledge  were  equal  to,  or  the  same  as,  those  of  the  mas- 
ter.*   In  most  of  the  instances  in  which  recovery  has  been  denied  for 

a  fellow  servant  who  does  not  know  of  N.  W.  217;    Missouri,  K.  &  T.  R.   Co. 

the  danger.     Campbell  -v.  T.  A.  Gillespie  v.  Young   (1896)    4  Kan.  App.  219,  45 

Co.  (1903)   69  N.  J.  L.  279,  55  Atl.  276-  Pae.  963;  Galveston,  H.  &  S.  A.  R.  Co. 

lA  comparison  between  the  positions  v.  Lempe  (1883)   59  Tex.  19;  Sonnefield 

of    the    master    and    servant    laid    the  v.  Mayton  ( 1897 )  —  Tex.  Civ.  App.  — , 

foundation   of   the  modern  law  of   em-  39  S.  W.  166;  Holt  v.  Chicago,  M.  d  St. 

ployers'    liability.      Priestly   v.    Fowler  P.  R.  Co.   (1896)  94  Wis.  HOd,  69  N.  W. 

(1837)    3  Mees.  &  W.  1,  19  Eng.  Rul.  352;    Dixon  v.   Western    V.    Telcg.    Co. 

Cas.   102.     In  one  part  of  his  opinion  (1895)    68  Fed.  630;   Cotton  v.  Owcns- 

Lord  Abinger   remarked  that  "in  most  ioro  Wheel  Co.    (1906)    30  Ky.  L.  Kep. 

of  the   cases   in  which  danger  may  be  183,  97  S.  W.  763. 

incurred,  if  not  in  all,  he  [the  servant]  For   examples   of   the    phrase    "equal 

is  just  as  likely  to  be  acquainted  with  opportunities"    of    knowledge,    see    the 

the  probability  and  extent  of  it  as  the  following  eases:      Kaare  v.   Troy  Steel 

master."  <£  I.  Co.   (1893)  139  N.  Y.  369,  34  N.  E. 

The  first  example  of  the  phrase  "equal  901 ;  Griffiths  v.  New  Jersey  &  N.  Y.  R. 

means  of  knowledge"  seems  to  be  that  Co.    (1894)    8  Misc.  3,  28  N.  Y.   Supp. 

which  occurs  in  the  opinion  of  Bram-  75;  Gulf,  C.  <f-  S.  F.  R.  Co.  v.  Williams 

well,  B.,  in  Dynen  v.  Leach    (1857)    26  (1888)     72    Tex.    159,    12    S.    W.    172; 

L.  J.  Exeh.  N.  S.  221.     In  a  later  case  Kansas  City,  M.  d  B.  R.  Co.  v.  Burton 

the  judge  charged  the  jury  that,  if  they  (1893)    97    Ala.   240,    12    So.    88;    The 

thought     that    the     employer    had    no  Truro    (1887)    31   Fed.    158;    Haley   v. 

knowledge  and  no  reasonable  means  of  Case  (1886)  142  Mass.  316,  7  N.  E.  877; 

knowledge   of   the    danger   at   the   time  Dale  v.  St.   Louis,  K.   C.  &   N.  R.   Co. 

the  arch  fell,  or  that  the  deceased  had  (1876)     03    Mo.    459;    Flynn    v.    Beeie 

the  same  knowledge  or  means  of  knowl-  ,(1868)    98  Mass.  575;   Baltimore  &   0. 

edge,  then  they  should  find  for  the  de-  S.   W.  R.  Go.  v.   Spaulding    (1898)    21 

fendant;  but  in  the  opposite  view  of  the  Ind.  App.  323,  52  N.  E.  410;  Relyea  v. 

case,  for  the  plaintiffs.     Ogden  v.  Rum-  Tomahawk   Pulp    &    Paper   Co.    (1901) 

mens    (1863)    3   Fost.   &   F.    751.      See  110  Wis.  307,  85  N.  W.  960;  De  Lay  v. 

also     Williams    v.     Clough     (1858)     3  Southern   R.   Co.    (1902)    115   Ga.   934, 

Hurlst.  &  N.  258,  27  L.  J.  Exch.  N.  S.  42  S.  E.  218;   Hohls  v.  Bowie    (1904) 

325.  121   Ga.   421,   49   S.   E.   285;    Goure  v. 
The   later   cases   in   which   a  servant  Storey   (1909)    17  Idaho,  352,  105  Pac. 

has  been  held  unable  to  recover  because  794;    Ladnier   v.   James   C.   Stewart   & 

his  means  of  knowledge  were  equal  to  Co.    (1909)    123  La.  206,  48  So.  890. 

or  the  same  as  those  of  the  master  are  An  instruction  to  the  effect  that,  if 

very    numerous.      It    will    be    sufficient  the  evidence  showed  that  the  plaintiff's 

to  cite  the  following :     Hayden  v.  Smith-  opportunities    of    observing    the    condi- 

ville   Mfg.    Go.    (1861)    29    Conn.   548;  tions   of   the    appliance   were   equal    or 

Fairbank  v.   Haentzche    (1874)    73  111.  superior  to  those  of  the  defendant,  he 

236 ;   O'Eeefe  v.  National  Folding  Box  could  not  recover,  although  it  is  correct 

£   Paper   Co.    (1895)    66   Conn.   38,    33  as  an  abstract  proposition  of  law,  should 

Atl.  587;  Coiahill  v.  Roberts  (1893)   71  not  be  given  when  the  evidence  shows 

Hun,  127,  24  N.  Y.  Supp.  533;    Griffin  that  there  were  no  opportunities  of  ob- 

V.  Ohio  &  M.  R.   Co.    (1890)    124   Ind.  servation.      Condon   v.   Missouri   P.   R. 

326,  24  N.  E.   888;    Carlson  v.   Sioux  Co.  (1883)   78  Mo.  574  (proof  was  that 
Falls  Water  Co.  (1894)  5  S.  D.  402,  59  plaintiff,  for  the  first  time,  went  upon 
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this  reason,  it  can  scarcely  be  said  that  this  conception  of  the  servant's 
position  carries  with  it  any  particular  logical  significance,  the  condi- 
tions which  caused  the  injury  being  essentially  of  the  same  nature  as 
those  presented  in  the  cases  in  §  1323,  ante;  that  is  to  say,  obvious  to 
any  person  of  ordinary  intelligence  who  had  a  reasonable  chance  of  ob- 
serving them.^     Not  infrequently,  however,  this  form  of  expression 


a  defective  car  after  dark,  and  there 
was  no  evidence  that  he  had  ever  seen 
it  before). 

"If  tliere  was  a  patent  defect,  surely 
the  plaintiff  had  as  good  an  opportunity 
of  discovering  it  as  the  defendants,  and 
was  at  least  as  guilty  of  neglect  in  not 
observing  it."  Honner  v.  Illinois  O.  R. 
Co.   (1854)    35  111.  550. 

Similar  form.s  of  expression  are  found 
in  cases  where  the  risk  is  said  to  be  as 
"obvious"  to  the  servant  as  to  the  mas- 
ter {Everhard  v.  Diamond  Match  Co. 
[ISOO]  98  Fed.  555;  Connors  v.  Morton 
[1894]  160  Mass.  333,  35  N.  E.  860; 
Steffen  v.  Mayer  [1888]  96  Mo.  420,  9 
S.  W.  630;  Clark  County  Cement  Co.  v. 
Wright  [1897]  16  Ind.  App.  630,  45  N. 
E.  817). 

Or  "open  and  obvious"  alike  to  the 
servant  and  the  employer  {Louisville 
&  V.  R.  Co.  V.  Kemper  [1897]  147 
Ind.  561,  47  N.  E.  214;  Denver  Tram.- 
Way  Co.  V.  JVesitt  [1896]  22  Colo.  408, 
45  Pac.  405). 

Or  "equally  open  to  the  observation" 
of  the  servant  and  the  master  (Evans- 
ville  &  R.  R.  Co.  v.  Henderson  [1893] 
134  Ind.  636,  33  N.  E.  1021;  Evansville 
<E  R.  R.  Co.  V.  Barnes  [1894]  137  lud. 
306,  36  N.  E.  1092;  Baltimore  &  0.  S. 
W.  R.  Co.  v.  Welsh  [1897]  17  Ind.  App. 
505,  47  N.  E.   182). 

Or  "open"  to  both  master  and  servant 
{Swanson  v.  Lafayette  [1893]  134  Ind. 
€25,  33  N.  E.  1033). 

Or  "open  alike  to  the  knowledge  and 
observation"  of  the  master  and  servant 
{Chicago,  St.  L.  &  P.  R.  Co.  v.  Champion 
[1894]  9  Ind.  App.  526,  36  N.  E.  221, 
37  N.  E.  21). 

Another  way  of  stating  the  same  con- 
ception is  that  a  master  is  not  liable 
for  injury  to  an  employee  where  it  does 
not  appear  that  his  knowledge  of  the 
danger  was,  or  in  the  exercise  of  due 
care  could  have  been,  greater  than  the 
employee's.  Dube  v.  Gay  (1899)  69 
N.  H.  670,  46  Atl.  1049. 

2  Such  are  the  following:  Ames  T. 
Lake  Shore  £  M.  S.  R.  Co.  (1893)   135 


Ind.  363,  35  N.  E.  117  (injury  caused 
by  unblocked  frog)  ;  Rajotte  v.  Cana- 
dian P.  R.  Co.  (1889)  5  Manitoba  L. 
Rep.  365  (injury  from  unblocked  frog)  ; 
Peoria,  D.  &  E.  R.  Co.  v.  Hardwick 
(1892)  48  111.  App.  562  (brakeman  in- 
jured by  the  striking  of  a  loose  plank 
at  a  crossing  against  the  footboard  of  a 
switch  engine,  after  he  had  been  riding 
on  the  board  over  the  same  crossing 
many  times  a  day  for  a  considerable 
period )  ;  Tex<is  &  N.  0.  R.  Co.  v.  McKee 
(1894)  9  Tex.  Civ.  App.  100,  29  S.  W. 
544  (glass  lubricator  on  locomotive, 
which  had  no  shield,  exploded  and  in- 
jured fireman)  ;  Wright  v.  New  York  C. 
R.  Co.  (1862)  25  N.  Y.  562  (brakeman 
injured  by  collision  due  to  certain  run- 
ning regulations,  under  which  the  train 
on  which  he  served  had  been  operated 
for  several  weeks)  ;  Naylor  v.  Neio  York 
C.  &  H.  R.  R.  Co.  (1888)  33  Fed.  801 
(engineer  killed  through  misplacing  of 
switch,  and  consequent  derailment  ow- 
ing to  change  in  color  of  switch  target)  ; 
Hamilton    v.    Richmond    &    D.    R.    Co. 

(1889)  83  Ga.  346,  9  S.  E.  670  (yard 
watchman  ran  along  a  freight  platform 
in  the  dark;  nothing  to  show  that  it 
was  intended  for  such  a  purpose)  ; 
Southern  P.  Co.  v.  Leash  (1893)  2  Tex. 
Civ.  App.  68,  21  S.  W.  563  (fireman  of 
engine  on  a  pile-driver  car  injured 
through  the  failure  of  the  master's  rep- 
resentative to  replace  the  end  of  the 
car)  ;  Atlas  Engine  Works  v.  Randall 
(1885)  100  Ind.  293,  50  Am.  Rep.  798 
(hands  caught  in  cogwheels)  ;  Rudd  v. 
Bell  (1887)  13  Ont.  Rep.  47  (hand 
caught  by  knives  of  planer)  ;  Quigley 
V.  Thomas  G.  Piatt  Co.  (1896)  165 
Mass.  368,  43  N.  E.  205  (risk  arising 
from  use  of  a  certain  pattern  of  guard 
of  a  machine  operated  by  the  servant  for 
nearly  three  years)  ;  Hart  v.  Naumburg 

(1890)  123  N.  Y.  641,  25  N.  E.  385, 
reversing  (1889)  50  Hun,  392,  3  N.  Y. 
Supp.  227  (defective  elevator  injured 
employee  who  was  accustomed  to  ride 
on  it)  ;  Rogers  v.  Galveston  City  R.  Co. 

(1890)  76  Tex.  502,  13  S.  W.  540  (driv- 
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is  naturally  suggested  by  the  fact  that  the  servant  was  in  an  excep- 
tionally favorable  position  for  ascertaining  the  existence  of  the  dan- 
ger. Under  these  circumstances,  it  possesses  a  certain  special  appro- 
priateness. One  class  of  cases  exemplifying  this  situation  is  that  in 
which  it  appears  from  the  evidence  that  it  was  the  function  of  the 
injured  servant  himself  to  remedy,  prevent,  or  report  the  conditions 


€r  injured  by  stumbling  on  a  board 
nailed  on  platform  to  patch  a  worn 
spot)  ;  Diamond  Plate  Glass  Co.  v.  D«- 
Eority  (1895)  143  Ind.  381,  40  N.  E. 
681  (panel  of  a  fence  was  leaning 
against  the  permanent  fence  and  blown 
over)  ;  Salem  Bedford  Stone  Co.  v. 
EoUs  (1894)  11  Ind.  App.  27,  38  N.  E. 
538  (large  stone  set  on  edge  on  smaller 
stones  fell  over)  ;  Steffen  v.  Mayer 
(1888)  96  Mo.  420,  9  S.  W.  630  (dan- 
ger that  a  horse  attached  to  a  wagon 
which  is  being  unloaded  may  be  fright- 
ened by  a  train)  ;  Larich  v.  Moies 
(1894)  18  E.  I.  513,  28  Atl.  661  (over- 
lianging  bank  of  sand  fell)  ;  Sicanson  v. 
Lafayette  (1893)  134  Ind.  625,  33  N.  E. 
1033  (bank  of  gravel  fell  on  shoveller)  ; 
Texas  &  P.  R.  Co.  v.  Freruih  (1893)  86 
Tex.  98,  23  S.  W.  642  (error  in  a  case 
■of  this  type,  to  refuse  a  charge  that,  if 
the  danger  to  be  expected  from  the  cav- 
ing of  a  bank  was  as  open  to  the  ob- 
servation of  the  servant  as  it  was  to 
the  foreman,  the  servant  could  not  re- 
•cover ) . 

The  danger  involved  in  using  a  simple 
•appliance  like  a  12-foot  ladder  with  a 
■defect  so  obvious  as  the  absence  of  about 
•20  inches  at  the  top  of  one  of  the  side 
rails  is  presumed  to  be  known  to  a  serv- 
ant of  mature  years  and  average  mental 
capacity.  Jenney  Electric  Light  &  P. 
€o.  V.  Murphy  (1888)  115  Ind.  566,  18 
N.  E.  30. 

A  hand  car  being  a  simple  appliance, 
it  will  be  assumed  that  a  section  hand 
who  has  used  it  for  about  twenty 
months  is  as  familiar  with  its  condi- 
tion as  his  foreman.  Burlington  cC-  C.  R. 
•Co.  V.  Liehe  (1892)  17  Colo.  280,  29 
Pac.  175. 

The  danger  of  losing  his  balance  and 
having  his  hand  caught  in  unguarded 
■cogs  near  a  ladder  which  a  servant  who 
has  been  at  work  in  a  brick  factory 
■for  three  months  is  using  is  as  obvious 
to  him  as  to  his  master.  Buhle  v.  Sar- 
land  (1890)  37  111.  App.  350. 

The  danger  that  the  clothes  of  a  man 
•on   a   hand   car   may   be   caught    in    a 


screw  projecting  from  the  crank  is  as 
obvious  to  him,  after  helping  for  sev- 
eral days  to  run  the  hand  car,  as  it  is 
to  his  employer.  Carey  v.  Boston  &  M. 
R.  Co.  (1893)  158  Mass.  228,  33  N.  E. 
512. 

A  superintendent  of  bridges  and  as- 
sistant superintendent  of  the  construc- 
tion of  a  railway,  who  has  made  a  per- 
sonal inspection  of  the  condition  of  the 
track,  and  is  aware  that  the  cross-ties 
are  not  sufficiently  secure,  being  only 
half  tied,  and  that  the  road,  which  has 
not  been  opened  for  passenger  traffic,  is 
not  safe  for  a  rapidly  moving  train, 
assumes  the  risk  of  the  derailment  of  a 
train  upon  which  he  is  riding.  Evans- 
ville  &  R.  R.  Co.  v.  Barnes  (1894)  137 
Ind.  306,  36  N.  E.  1092. 

Knowledge  of  the  risk  of  injury  from 
the  narrowness  of  a  platform  is  imputed 
to  a  servant,  where  he  has  wlieeled  his 
barrow  many  times,  both  night  and  day, 
during  the  three  weeks  he  has  been  at 
work,  over  the  same  platform,  in  the 
same  condition,  and  under  similar  cir- 
cumstances. Kaare  v.  Troy  Steel  &  I. 
Co.  (1893)  139  N.  Y.  369,  34  N.  E.  90]. 
The  fact  that  stronger  couplings  are 
required  for  the  special  work  of  running 
cars  down  an  incline  to  a  transfer  boat 
is  a  fact  presumably  as  well  known  to 
an  experienced  brakeman  engaged  in  the 
work  for  a  considerable  time  as  it  is 
to  his  employers.  Illinois  C.  R.  Co.  v. 
Jones   (1882)   11  111.  App.  324. 

The  danger  caused  by  the  sudden 
dropping  of  an  elevator  while  a  servant 
is  engaged  in  placing  heavy  granite  sills 
therein  is  as  obvious  to  him  as  to  the 
master.  Connors  v.  Morton  (1894)  160 
Mass.  333,  35  N.  E.  860. 

The  fact  that  the  poles  of  a  derrick 
which  is  being  unloaded  from  a  wagon 
are  v^et,  and  therefore  liable  to  slip 
during  the  operation,  is  as  obvious  to  a 
workman  as  to  his  foreman.  PintorelU 
V.  Horton  (1900)  22  E.  I.  375,  48  Atl. 
142. 

The  servant's  allegation  of  ignorance 
is  overcome  by  another  allegation  show- 


3788 


MASTER  AND  SERVANT. 


[chap,  uv. 


in  question.'  In  another  class  the  action  has  been  held  not  main- 
tainable because  the  servant  had  himself  produced,  or  assisted  in  pro- 
ducing, the  conditions  by  something  done  in  connection  with  the  per- 
formance of  his  duties.* 


ing  that  he  was  injured  by  slipping  on 
loose  ashes  while  pushing  a  heavy  car. 
Louisville  &  N.  R.  R.  Co.  v.  Kemper 
(1896)    147   Ind.  561,  47   N.  E.  214. 

3  A  servant  who  was  thrown  against 
gearing  by  the  shutting  to  of  an  auto- 
matically closing  gate  which  he  touched 
while  rising  from  a  floor  which  it  was 
his  duty  to  keep  clean  cannot  recover. 
Brady  v.  Ludlow  Mfg.  Co.  (1891)  154 
Mass.  468,  28  N.  E.  901. 

Where  the  evidence  shows  that  the 
danger  of  collapse  of  an  arch  became 
known  only  when  it  actually  began  to 
subside,  such  danger  is  regarded  as  one 
which  can  be  observed  as  well  by  the 
men  who  undertake  the  work  of  shor- 
ing it  up,  as  by  their  employer.  Ogden 
V.  Rummms  (1863)  3  Fost.  &  F.  751 
(verdict  for  defendant  was  not  dis- 
turbed) . 

A  conductor  under  whom  an  incom- 
petent engineer  has  been  serving  for  six 
weeks  is  presumed  to  have  had  as  good 
an  opportunity  as  the  company  of  as- 
certaining that  incompetency.  St.  Louis 
I.  M.  &  8.  R.  Co.  V.  Morgan  ( 1885 )  45 
Ark.  318. 

In  French  v.  Aulls  (1893)  72  Hun, 
442,  25  N.  Y.  Supp.  188,  a  servant  was 
denied  recovery  for  injuries  caused  by 
the  breaking  of  a  rope  on  the  ground 
that,  having  often  seen  and  constantly 
handled  it,  he  knew  as  much  about  it 
as  the  master.  But  this  decision  seems 
to  be  of  very  questionable  soundness,  as 
there  were  no  external  signs  of  weak- 
ness. See  §§  1330-1334,  and  1338,  subd. 
(4),  post. 

*  A  carpenter  cannot  recover  for  in- 
juries from  the  falling  of  a  scaffold 
through  his  own  defective  workmanship 
in  its  construction,  and  not  by  any 
defects  in  the  materials  furnished.  Pef- 
fer  V.  Cutler  (1892)  83  Wis.  281,  53  N. 
W.  508. 

If  there  was  evidence  that  the  injured 
servant  helped  in  the  construction  of 
the  scaffold  which  fell  through  defective 
bracing,  it  is  error  to  refuse  a  request 
for  an  instruction  to  the  effect  that  if 
the  scaffold  fell  from  this  cause,  and 
decedent  helped  in  the  erection  of  that 
part  which  fell,  and  was  fully  acquaint- 


ed with  its  construction,  plaintiff  can- 
not recover.  Stewart  v.  Ferguson  (1899) 
44  App.  Div.  58,  60  N.  Y.  Supp.  429. 

A  timber  company  is  not  liable  on 
account  of  the  alleged  unsuitablenesa 
of  a  timber  chute,  where  an  injured 
employee  assisted  in  its  construction, 
had  as  complete  knowledge  as  to  its 
sufficiency  as  the  company  had,  and 
after  its  completion  pronounced  it  safe 
and  suitable  for  the  purpose  for  which 
it  was  made.  Weeklund  v.  Southern 
Oregon  Co.  (1891)  20  Or.  591,  27  Pac. 
260. 

An  engineer  injured  by  falling  off  a 
coal  chute  upon  which,  at  his  own  sug- 
gestion, cleats  had  been  nailed  for  the 
purpose  of  furnishing  him  with  a  stair- 
way, another  and  safe  way  having  been 
provided,  cannot  recover  for  injuries  due 
to  the  adoption  of  his  suggestion.  Hart 
V.  H.  C.  FricJc  Coke  Co.  (1890)  131 
Pa.   125,  18  Atl.   1011. 

An  employee  using  for  a  period  of 
two  years  a  defective  machine  which  he 
helped  to  construct  will  be  presumed  to 
have  known  of  the  defect.  Litchjield 
Car  &  Mach.  Co.  v.  Romine  (1891)  39 
111.  App.  642. 

In  a  Delaware  case  the  jury  were 
charged  to  the  effect  that  workmen  are 
bound  to  see  to  the  safety  of  applian- 
ces which  they  construct  for  their  own 
convenience,  and  the  duty  cannot  be 
shifted  to  their  employer,  and  even  if 
one  uses  such  an  appliance  constructed 
by  his  fellow  workmen,  he  is  still  bound 
to  see  that  it  is  safe  before  using  it, 
and  if  he  does  not,  it  is  his  own  negli- 
gence. Donovan  v.  Uarlan  d  H.  Co. 
(1899)  2  Penn.  (Del.)  190,  44  Atl.  619. 

On  the  other  hand,  it  has  been  held 
that  a  charge  by  which  the  jury  are  told 
that,  if  the  servant  himself  dug  the 
ditch  at  the  spot  where  he  was  injured, 
he  had  such  notice  of  its  condition  as 
would  bar  him  from  recovering  for  in- 
jury received  therefrom,  is  erroneous, 
since  the  question  of  such  knowledge  is 
for  the  jury.  La  Salle  v.  Kostka 
(1901)  190  111.  130,  60  N.  E.  72,  af- 
firming (1900)  92  111.  App.  91.  It  was 
admitted  that  such  a  charge  would  have 
been  approved  in  some  states. 
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1328.  [406]  Servant's  means  or  opportunities  of  knowledge  superior 
"to  those  of  the  master. —  Another  way  of  applying  the  test  of  a  com- 
parison between  the  relative  positions  of  masters  and  servants  is  ex- 
emplified in  those  cases  in  which  servants  have  been  held  chargeable 
with  knowledge  for  the  reason  that  their  means  or  opportunities  of 
knowledge  were  superior  to  or  better  than  those  of  the  masters.^  A 
■iontrolling  effect  has  been  ascribed  to  this  conception  in  cases  where 


An  action  cannot  be  maintained  by 
An  employee  who  had  his  leg  caught 
^nd  broken  by  a  bent  of  a  bridge  in 
process  of  construction,  caused  by  its 
toppling  over  as  he  slipped  and  placed 
liis  hand  against  it  for  support,  where 
"the  fact  that  it  was  not  strongly  braced 
and  supported  was  obvious,  and  he  had 
himself  placed  the  bracing  against  it 
^rzd  knew  its  position  and  condition. 
Lebanon  v.  McCoy  (]894)  —  Ind.  App. 
— ,  36  N.  E.  547. 

A  servant  who  assists  in  putting  tem- 
porary props  under  a  dangerous  beam 
in  the  building  where  he  is  employed, 
and  then  continues  his  service,  knowing 
of  the  danger,  and  who  needlessly  rolls 
3,  barrel  among  the  props,  causing  the 
leam  to  fall  and  injure  him,  cannot 
hold  his  employer  liable  for  the  injury. 
Lucey  v.  Hannibal  Oil  Go.  (1895)  129 
Mo.  32,  31  S.  W.  340. 

A  railway  employee  who  was  injiired 
by  the  fall  of  a  gang  plank  while  he 
was  conveying  a  load  over  the  same 
from  a  car  to  the  platform  cannot  ro- 
•cover  on  the  ground  that  the  gang  plank 
should  have  been  supplied  with  hooks, 
«pikes,  or  cleats  to  keep  it  from  slip- 
ping, where  he  had  previously  unloaded 
twelve  similar  loads  in  safety,  and  had 
•entire  control  in  the  use  of  the  gang 
plank.  La  Pierre  v.  Chicago  d  O.  T.  11. 
<lo.   (1894)   99  Mich.  212,  58  N.  W.  60. 

A  servant  who  had  himself  helped  to 
put  in  place  a  jackscrew  which  fell  and 
injured  him  was  held  to  have  relied, 
at  his  own  risk,  on  the  opinion  of  an- 
other as  to  its  safety.  Peirce  v.  Oliver 
(1897)    18  Ind.  App.  87,  47  N.  E.  485. 

A  servant  employed  as  an  engineer, 
■who  formerly  owned  and  who  assisted 
in  putting  up  a  derrick  which  fell  and 
•crushed  him,  owing  to  the  want  of  a 
key  to  secure  the  bolt  which  held  the 
braces  in  position,  will  be  held  to  have 
had  constructive  knowledge  of  its  con- 
dition. Wolf  V.  Big  Creek  8tone  Co. 
(1897)    148    Ind.    317,   47    N.   E.    664, 


affirming  (1894)  138  Ind.  496,  38  N.  E. 
52. 

An  employee  in  a  shipyard,  at  work 
in  a  dark  place  between  the  decks  on 
a  ship  in  the  course  of  construction, 
who,  stepping  off  a  platform,  fell  into 
a  hole  and  was  injured,  cannot  recover 
therefor  if,  a  few  days  before,  under  the 
master's  orders,  he  had  assisted  in 
boarding  up  the  hole,  which  had  there- 
after been  reopened  without  the  mas- 
ter's knowledge.  Rick  v.  Cramp  (1888) 
9  Sadler  (Pa.)   372,  12  Atl.  495. 

A  railway  servant  who  helps  to  place 
a  car  on  a  certain  track  is  chargeable 
with  knowledge  of  its  position,  and  can- 
not recover  for  an  injury  caused  by  pro- 
jecting his  person  so  far  beyond  the  car 
on  which  he  is  riding,  on  an  adjoining 
track,  that  he  is  struck  by  the  standing 
car.  Kansas  City,  M.  d  B.  R.  Co.  v. 
Burton    (1892)   97  Ala.  240,  12  So.  88. 

Recovery  has  been  denied  to  a  char- 
woman who  cut  her  hand  on  a  piece  of 
glass  in  a  washtub,  she  herself  having 
poured  in  the  water  which  covered  it. 
Flynn   v.   Beehe    (1868)    98   Mass.   575. 

The  danger  that  certain  iron  plates 
which  had  been  insecurely  placed  by  the 
servant  himself  might  fall  is  presumed 
to  be  better  understood  by  him  than  by 
his  employer.  Reese  v.  Clark  (1892) 
146  Pa.  465,  23  Atl.  246. 

The  risk  resulting  from  a  floor  being 
slushy  is  presumed  to  be  obvious  to  a 
servant,  if  it  i?  caused  by  oil  from 
machinery,  of  the  oiling  of  which  he 
himself  has  charge.  Murphy  v.  Ameri- 
can Ruhher  Co.  (1893)  159' Mass.  266, 
34  N.  E.  268. 

1  The  use  of  this  form  of  the  test 
also  is  traceable  to  the  leading  case  of 
Priestley  v.  Fowler  (1837)  3  Mees.  & 
W.  1,  Murph.  &  H.  305,  1  Jur.  987,  7 
L.  J.  Exeh.  N.  S.  42,  19  Eng.  Rul.  Gas. 
102,  where  Lord  Abinger  observed  that, 
under  the  circumstances,  the  servant 
"must  have  known  as  well  as  the  mas- 
ter, or  probably  better,"  the  danger  to 
be  apprehended. 
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the  fact  emphasized  is  that  the  servant  has  been  habitually  handling 
the  defective  instrumentality,  or  had  been  constantly  brought  into 
close  local  relations  thereto.*     Other  classes  of  cases  in  which  the 


8  "The  duty  -which  the  master  owes 
to  his  servants  is  to  provide  them  with 
safe  tools  and  machinery  where  that  is 
necessary.  When  he  does  this,  he  does 
not,  however,  engage  that  they  will  al- 
ways continue  in  the  same  condition. 
Any  defect  which  may  become  apparent 
in  tlieir  use  it  is  the  duty  of  the  servant 
to  observe  and  report  to  his  employer. 
Tlie  servant  has  the  means  of  discover- 
ing any  such  defect,  which  the  master 
does  not  possess."  Baker  v.  Allegheny 
Valley  K.  Co.  (3880)  95  Pa.  213,  40  Am. 
Rep.  634  (rope  on  derrick  became  defec- 
tive from  wear ) .  Compare  Philadelphia 
&  R.  R.  Go.  V.  Hughes  (1888)  119  Pa. 
301,  13  Atl.  286,  wliere  the  same  phrase 
is   repeated. 

When  the  master  has  provided  his 
servant  with  safe  tools  it  is  "the  duty 
of  the  latter  who  has  them  in  use  to 
observe  their  condition,  and,  if  defective, 
to  report  the  fact  to  his  superior.  Hav- 
ing them  under  his  control,  he  is  better 
able  to  observe  their  condition  than  is 
the  master.  If  defects  exist,  and  are 
not  observed  by  those  who  have  them  in 
daily  use,  how  can  the  master  be  better 
able  to  know  of  any  defects  existing? 
and  if  the  servant  uses  them  without  ob- 
jection the  master  has  a  right  to  as- 
sume that  no  cause  of  complaint  exists. 
We  are  now  speaking  of  those  articles 
with  which  the  employee  is  brought  in 
actual  contact  when  in  use,  and  where 
by  handling  them  he  must  necessarily 
see  and  know  of  their  condition.  When 
a  master  provides  his  servant  with  an 
ax  or  a  pick  to  be  used  in  the  latter's 
ordinary  business  or  employment,  there 
would  arise  no  duty  on  the  part  of  the 
employer  to  inspect  them,  unless  after 
complaint  made.  To  allow  a  servant  to 
handle  and  use  a  chain  for  days,  weeks, 
or  months,  and  then  hold  a  master  re- 
sponsible for  accidents  resulting  from 
wear  and  tear  or  breaking  would  be 
harsh  law.  That  such  articles  will  in 
time  wear  out  or  break  is  evident,  but 
who  is  better  able  to  judge  of  their  con- 
dition than  those  who  have  them  in 
daily  use?  To  hold  otherwise  would  be 
to  offer  a  premium  for  carelessness;  for 
the  servant,  by  mere  inattention  to  his 
duty,  might  allow  his  tools  to  become 
unfit  for  use,  and  then  visit  the  conse- 


quences upon  his  employers.  A  different 
rule  would  prevail  with  reference  to  ma- 
chinery or  perishable  articles  which  ex- 
perience teaches  us  require  regular  in- 
spection, and  which  are  ordinarily  pre- 
sumed to  demand  repairs  or  attention." 
Kinney  v.  Corbin  (1890)  132  Pa.  343, 
19  Atl.  141. 

In  a  Wisconsin  case  the  court,  in 
laying  down  the  doctrine  that  the  duty 
of  a  railway  company  to  know  of  the 
difference  between  the  heights  of  the 
couplings  on  its  own  cars  and  those  of 
another  company  was  not  absolute,  and 
that  it  was  not  presumed,  as  a  matter 
of  law,  to  know  of  this  difference,  said: 
"The  difference  in  the  elevation  of  the 
coupling  irons  of  this  foreign  car  and 
the  caboose  or  other  cars  of  the  defend- 
ant's road  would  not  have  been  very 
easily  or  readily  observed  when  they 
were  distant  from  each  other;  and  yet 
the  company  is  sought  to  be  held  liable 
for  its  want  of  ordinary  care  in  not 
knowing  this  difference  when  consent- 
ing to  take  this  foreign  car  into  its 
train.  When  the  car  and  caboose  were 
brought  nearly  together,  this  difference 
could  have  been  at  least  much  more 
readily  seen  and  observed  by  compari- 
son. The  company  is  charged  with  neg- 
ligently endangering  the  lives  of  its 
brakemen  by  not  knowing  of  this  dif- 
ference, and,  if  presumed  to  know  of 
it,  in  allowing  this  car  to  be  attached 
to  its  train;  and  the  intestate  is  al- 
leged to  have  been  in  the  use  of  proper 
care  when  he  endangered  his  own  life 
by  not  seeing,  observing,  or  knowing  of 
such  difference  in  the  elevation  of  the 
coupling  irons.  Did  not  the  intestate 
have  the  same,  if  not  superior,  means 
of  knowing  of  this  difference,  as  or  to 
that  of  the  company  ?  If  the  negligence 
of  the  intestate  and  that  of  the  com- 
pany in  this  respect  are  equally  bal- 
anced, ought  the  plaintiff  to  recover? 
The  duty  of  the  company  to  know  of 
this  difference  is  not  absolute,  and  it  is 
not  presumed  to  know  of  it  as  a  mat- 
ter of  law."  Kelly  v.  Ahlot  (1885)  63 
Wis.  307,  53  Am.  Rep.  292,  23  N.  W. 
890. 

An  employee  in  a  sawmill  who  con- 
tinues to  operate  a  saw  held  back  by  a 
wire   rope,   knowing  it   to  be   old   and 
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more  favorable  position  of  the  servant  has  been  asserted  are  those  in 
which  he  had  acquired,  by  experience  or  technical  training,  special 
skill  in  the  work  and  a  capacity  for  appreciating  the  dangers  which  it 
involved  (compare  §  1315,  ante)^  and  those  in  which  it  was  his  duty 
to  repair  the  defective  instrumentality,*  and  those  in  which  the  injury 


worn  and  to  sustain  a  weight  of  150 
pounds,  and  knowing  that  if  the  rope 
should  break  tlie  saw  will  swing  for- 
ward and  strike  him,  assumes  the  risk. 
Weefc  V.  Fremont  Mill  Co.  (1892)  3 
Wash.  629,  29  Pac.  215. 

An  employer  is  not  liable  for  the 
death  of  an  employee  killed  at  his  post 
by  the  fall  of  a  projecting  rock,  caused 
by  blasting  in  an  adjoining  street, 
where  he  had  no  reason  to  expect  that 
the  blasting  would  weaken  the  rock, 
and  the  employee  had  better  opportunity 
of  observing  changes  in  it  than  the  em- 
ployer. Dola/n  V.  McLoughlin  ( 1898 )  33 
App.  Div.  628,  53  N.  Y.  Supp.  273. 

Negligence  cannot  be  imputed  to  an 
employer  for  failure  to  shore  up  a  ditch 
in  which  an  employee  injured  by  the 
caving  in  of  the  sides  thereof  was  work- 
ing, where  the  latter  and  those  at  work 
with  him  were  better  informed  than  the 
employer  as  to  the  danger  to  be  appre- 
hended from  the  liability  of  the  earth 
to  cave,  and  the  shallowness  and  other 
physical  characteristics  of  the  ditch 
were  not  such  as  to  suggest  danger, 
either  to  the  employer  or  the  employees. 
Fairmownt  Cemetery  Asso.  v.  Davis 
(1894)  4  Colo.  App.  570,  36  Pac.  91J. 

In  an  early  New  York  case  it  was 
considered  that  an  engineer  was  more 
likely  to  know  of  occasional  defects  in 
fences  or  cattle  guards  or  bridges  than 
the  company  or  its  officers  elsewhere 
located.  McMillan  v.  Saratoga  &  W.  R. 
Co.  (1855)  20  Barb.  449.  But  it  is 
apprehended  that  no  court  at  the  pres- 
ent day  would  lay  down  the  rule  so 
strongly  against  the  servant.  See 
§  1323,  ante. 

Where  the  evidence  is  conflicting,  the 
question  whether  carpenters  who  made 
a  ladder  had  a  better  opportunity  to 
detect  a  knot  in  the  side  piece  of.  the 
ladder,  into  which  a  nail  holding  a  cross 
piece  was  driven,  than  a  servant  who 
afterwards  used  the  ladder,  is  for  the 
jury.  Flanigan  v.  Gupgenheim  Smelt- 
ing Co.  (1899)  63  N.  J.  L.  647,  44  Atl. 
762.     See,  generally,  §  1309,  ante. 

3  Where  the  servant  professes  to  have 
special  skill  in  the  work  for  which  he  is 


hired,  and  the  master  disclaims  the 
possession  of  such  skill,  the  obligation 
of  ascertaining  the  peculiar  construc- 
tion of  the  appliances  to  be  handled  and 
the  proper  mode  of  handling  them  rests 
on  the  servant,  and  not  on  the  master. 
Hence,  an  instruction  is  erroneous 
which  leaves  the  jury  to  infer  in  such 
a  case  that  the  master  was  bound  to 
known  the  character  of  an  appliance 
and  the  manner  in  which  it  should  be 
used  so  as  to  prevent  injury.  Ray  v. 
Jeffries  (1887)  86  Ky.  367,  5  S.  W. 
867. 

The  question  of  the  liability  of  a 
master  for  injuries  to  a  servant  by  rea- 
son of  defects  in  machinery  is  for  the 
court,  and  not  for  the  jury,  where  the 
defects  were  obvious  and  known  to  the 
servant  when  he  entered  the  service, 
and  were  constantly  brought  under  his 
notice  in  the  discharge  of  his  regular 
duties,  while  he  was  skilled,  and  had 
opportunities  to  observe  and  understand 
the  danger,  superior  to  those  of  the 
master.  Detroit  Crude-Oil  Co.  v.  Grable 
(1899)  36  C.  C.  A.  94,  94  Fed.  73. 

An  experienced  railway  employee  is 
presumed  to  be  better  acquainted  than 
the  company's  representatives  with  the 
danger  created  by  the  insuiiiciency  of 
the  light  furnished  while  a  new  track  is 
being  laid  in  the  nighttime.  Gulf,  C.  & 
S.  F.  R.  Co.  v.  Jackson  (1894)  12  C.  C. 
A.  507,  27  U.  S.  App.  519,  65  Fed.  48. 

An  experienced  well  digger  who  ex- 
amines carefully  a  rope  furnished  him 
by  his  employer,  and  who  testifies  that 
he  had  a  better  opportunity  to  know 
how  good  the  rope  was  than  anyone 
else,  cannot  recover  for  injuries  due  to 
the  breaking  of  the  rope.  Reid  v.  Cen- 
tral R.  £  Bkg.  Co.  (1888)  81  Ga.  694, 
8  S.  E.  629. 

A  coachman  has  been  declared  more 
competent  than  his  master  to  form  a 
judgment  as  to  the  safety  of  driving  a 
pair  of  spirited  horses  without  blinders 
up  to  his  master's  house.  Wooster  v. 
miss  (1895)  90  Hun,  79,  35  N.  Y.  Supp. 
514. 

*An  employee  of  a  steam  sawmill 
whose  duty  is  to  take  charge  of  hands 
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was  caused  by  conditions  supervening  during  tlie  progress  of  the 
work,  as  a  result  of  some  temporary  arrangement  of  the  appliances 
made  by  the  servant  himself  or  by  his  coemployees.* 

1329.  [407]  Servant's  means  or  opportunities  of  knowledge  usually 
inferior  to  those  of  the  master. —  Although,  as  has  been  shown  in  the 
two  preceding  sections,  it  is  a  well-settled  doctrine  that  knowledge  is 
imputable  to  a  servant  in  all  cases  where  his  opportunities  or  means 
of  knowledge  are  equal  or  superior  to  those  of  the  master,  it  is  also 
clear,  both  upon  principle  and  authority,  that,  if  such  equality  or  su- 
periority is  relied  upon  by  the  master  in  a  case  where  the  injury  was 
due  to  a  defect  in  some  part  of  the  plant,  he  has  the  burden  of  estab- 
lishing their  existence  by  specific  testimony,  and  that,  in  the  absence 
•of  such  testimony,  the  obligatory  knowledge  of  the  servant  is  determi- 
nable with  reference  to  the  hypothesis  that  both  his  means  and  oppor- 
tunities of  knowledge  are  normally  inferior  to  those  of  the  master.^ 

The  decisions  also  show  that  the  courts  do  not  consider  it  justifi- 
■able  to  impute  knowledge  to  a  servant,  as  a  matter  of  law,  on  the 


and  keep  in  proper  repair  a  tram  road 
on  which  engines  and  truck  cars  are  run 
to  haul  logs,  cannot  recover,  if,  owing 
to  the  bad  condition  of  the  road,  he  is 
Injured  while  riding  on  the  top  of  a  load 
•of  cross-ties.  White  v.  Kennon,  (1889) 
83  Ga.  343,  9  S.  E.  1082. 

5  Martin  v.  Louisville  &  N.  B.  Co. 
(1901)  23  Ky.  L.  Rep.  798,  64  S.  W.  417 
(blade  of  iron  along  which  lumber  was 
teing  conveyed  from  one  car  to  another 
was  not  properly  secured). 

1  See,  generally,  the  cases  cited  in  the 
following  notes  under  the  next  sub- 
title. 

Where  the  master  has  created  the  dan- 
ger, he  is  bound  to  guard  against  it; 
and  if  he  admits  that  he  did  not  know 
or  believe  that  the  danger  existed,  he 
cannot  require  superior  knowledge  and 
judgment  from  the  servant.  Faren  v. 
Hellers  (lft87)  39  La.  Ann.  1011,  4  Am. 
■St.  Rep.  256,  3  So.  363  (injury  received 
through  stepping  on  a  loose  purllne 
"While  a  building  was  in  course  of  demo- 
lition, the  method  adopted  being  un- 
scientific  and   dangerous). 

In  Whipple  v.  Vew  York,  N.  H.  £  E. 
R.  Co.  (1896)  19  R.  I.  587,  61  Am.  St. 
Tiep.  796,  35  Atl.  305,  it  was  urged  that, 
if  the  proximity  of  a  pole  to  the  track 
was  not  sufficiently  obvious  to  the  plain- 
tiff to  put  him  on  his  guard  against 
injury  from  the  pole,  it  was  not  suffi- 
ciently obvious  to  the  officers  of  the  de- 


fendant for  them  to  observe  it  in  the 
exercise  of  reasonable  care,  and  that  the 
defendant  could  not  be  deemed  negligent 
in  maintaining  the  pole  in  its  position. 
The  answer  of  the  court  was  that  the 
officers  of  the  defendant  located  the 
pole;  and  that  it  was  their  duty  to 
have  so  located  it  as  to  make  it  safe. 

In  an  action  for  injuries  sustained  by 
the  fall  of  a  defective  scaffold,  the  em- 
ployee need  not  prove  affirmatively  that 
he  did  not  know,  or  had  not  equal  oppor- 
tunity with  the  employer  of  knowing, 
that  the  scaffold  was  unsafe.  Chicago 
&  A.  R.  Co.  V.  Uaroney  (1897)  170  111. 
520,  62  Am  St.  Rep.  396,  48  N.  E.  953, 
affirming   (1896)   67  111.  App.  618. 

Except  where  the  injured  employee  is 
an  inspector,  the  master's  means  of 
knowledge  of  latent  defects  in  the  ma- 
chinery furnished  are  primarily  to  be 
considered  as  greater  than  those  of  the 
servant.  Hubiard  v.  Macon  R.  &  Light 
Co.  (1908)  5  Ga.  App.  223,  62  S.  E. 
1018. 

A  common  laborer  whose  business  it 
is  to  dig  and  shovel  cannot  be  said,  as 
a  matter  of  law,  to  be  chargeable  with 
the  same  knowledge  of  the  danger  of  a 
clay  bank  sliding  as  the  master,  whose 
primary  duty  it  was  to  know  all  that  a 
prudent  and  careful  employer  should 
know.  Reilly  v.  Troy  Brick  Co.  (1906) 
184  N.  Y.  399,  77  N.  E.  385. 
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ground  that  his  means  or  opportunities  of  knowledge  were  equal  or 
superior  to  those  of  the  master,  unless  the  risk  to  which  the  injury 
was  traceable  belonged  to  the  class  to  which  the  description  "obvious," 
^'visible,"  "manifest,"  etc.,  is  applicable.^    Since  it  is  to  this  class  of 


8  It  is  the  duty  of  the  servant  to  use 
reasonable  care  to  inform  himself  in  re- 
spect to  the  hazards  to  which  he  is  ex- 
posed, but  he  is  not  under  the  same  obli- 
gation as  a  master  to  know  the  nature 
and  extent  of  the  risks,  unless  they  are 
patent.  McDonald  v.  Chicago,  St.  P.  M. 
&  0.  R.  Go.  (1889)  41  Minn.  439,  16 
Am.  St.  Eep.  711,  32  N.  W.  380. 

"The  doctrine  that  the  servant  cannot 
recover  if  he  had  equal  remains  with  the 
master  of  ascertaining  the  defect  is  not 
applicable  to  a  case  of  latent  defects  in 
machinery,  but  only  to  cases  where  the 
defect  is  obvious  to  the  senses,  or  would 
have  been  disclosed  to  an  ordinarily  ob- 
servant man  in  the  ordinary  use  of  the 
machinery  in  the  business  the  servant 
was  engaged  in,  within  the  time  the  in- 
jured servant  operated  such  machinery 
before  the  accident,  or  in  the  case  of  the 
negligence  of  a  fellow  servant;  and 
probably  others ;  but  certainly  not  to  the 
one  now  under  consideration,  if  we  ad- 
here to  the  doctrine  announced  in  this 
case  when  here  on  a.  former  occasion. 
If  the  servant,  as  was  then  held,  is  not, 
and  the  master  is,  required  to  exercise 
diligence  to  discover  defects  in  machin- 
ery with  which  the  servant  is  employed 
to  work,  the  latter  may  recover,  al- 
though he  may  have  had  equal  means 
of  ascertaining  its  defects,  if  in  fact  he 
was  ignorant  of  their  existence  and  they 
were  not  patent  or  such  as  would  have 
been  disclosed  by  operating  it  as  above 
stated.  If  the  master  did  not  know  of 
the  defect,  and  reasonable  care  on  his 
part  would  not  have  disclosed  it,  he 
would  not  be  liable.  If,  however,  by 
the  exercise  of  reasonable  care  the  em- 
ployer could  have  discovered,  although 
a  like  exercise  of  care  on  the  part  of  the 
servant  would  also  have  disclosed  to 
him,  a  latent  defect,  yet,  if  in  fact  he 
did  not  know  it,  the  master  would  be 
liable,  although  the  servant's  opportu- 
nities to  ascertain  it  were  equal  to  those 
of  the  master.  The  servant  has  a  right 
to  assume  that  the  machinery  or  imple- 
ments furnished  him  by  the  employer 
are  safe  and  suitable  for  the  business, 
and  he  is  not,  while  the  master  is,  re- 
quired to  examine  them  for  that  pur- 
M.  &  S.  Vol.  IV.— 238. 


pose.  The  master  is  chargeable  with 
knowledge  which  he  might  have  acquired 
by  the  exercise  of  due  care,  the  same  as 
if  he  actually  possessed  it,  whereas  the 
servant  has  the  right  to  assume  that  all 
necessary  examinations  have  been  made 
by  the  master,  and  is  not  required, 
either  in  person,  or  by  another  employed 
by  him  for  the  purpose,  to  examine  the 
machinery  as  to  its  fitness  and  suffi- 
ciency." Porter  v.  Hannibal  &  St.  J. 
R.  Co.  (1879)  71  Mo.  66,  36  Am.  Eep. 
454. 

"Where  the  danger  is  open  and  obvi- 
ous t-o  either  master  or  servant,  it  might 
doubtless  be  properly  said  that  master 
and  servant  stand  upon  an  equality. 
Bramil  Block  Coal  Co  v.  Soodlet  ( 1891 ) 
129   Ind.  327,  27  N.   E.  741. 

But  even  then  the  servant's  assump- 
tion of  the  risk  depends,  not  upon  the 
equality  of  his  opportunities  with  those 
of  his  master,  but  upon  the  fact  that 
by  the  exercise  of  reasonable  care  he 
ought  to  have  known  of  the  danger,  and 
is  therefore  held  to  have  known  it.  It 
is  conceded  by  counsel  for  both  parties 
that  the  defect  in  this  case  was  a  latent 
one.  We  think  it  clear  that  as  to  such 
a  defect  the  master  and  servant  are  not 
upon  an  equality.  The  duty  resting  up- 
on them  is  different,  and  the  acts  re- 
quired of  them  to  constitute  care  with 
reference  to  the  discovery  of  the  defect 
are  dififerent.  It  could  not,  therefore, 
have  been  correctly  said  that  the  serv- 
ant assumed  the  risk  because  his  op- 
portunities to  observe  the  defect  were 
equal  to  those  of  his  master."  Pitts- 
burgh, 0.  G.  &  St.  L.  R.  Go.  V.  Wood- 
ward (1894)  9  Ind.  App.  169,  36  N.  E. 
442. 

Where  a  brakeman  was  injured  while 
running  alongside  a  moving  engine  in 
the  nighttime,  by  tripping  over  wires 
stretched  across  the  path,  the  conclusion 
that  the  danger  was  equally  open  to  the 
observation  of  the  servant  and  the  mas- 
ter is  not  necessarily  deducible  from 
special  findings  that  the  wires  from  a 
semaphore  ran  across  the  track  on  which 
the  engine  was,  to  a  pulley  box  about 
4  feet  south  of  it,  being  strung  about 
7  inches  from  the  ground  between  the 
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risks  alone  that  the  doctrine  as  to  equal  means  of  knowledge  is  appli- 
cable, it  is  error  to  give  an  unqualified  instruction  which  may  lead 


track  and  the  box,  and  from  the  box  to 
the  tower  station  the  wires  were  strung 
higher  than  the  box,  and  the  wires  run- 
ning each  way  from  it  were  in  full 
view;  that  the  brakeman  was  in  full  use 
of  his  sight,  and  had  worked  as  a 
brakeman  for  many  years,  and  in  that 
capacity  for  the  defendant  for  several 
months,  but  did  not  know  that  the 
wires  he  tripped  over  were  not  boxed. 
Considering  the  difference  between  the 
duty  of  the  master  to  provide  a,  safe 
place  to  work  in,  and  that  of  the  servant 
to  use  his  opportunities  to  discover  the 
dangers  of  his  position,  there  is  nothing 
in  such  findings  to  forbid  a  conclusion 
that  the  servant  had  a  right  to  assume 
that  his  path  was  not  rendered  danger- 
ous by  means  of  wires  stretched  across 
it  at  such  a  distance  from  the  ground 
that  a  person  properly  intent  upon  his 
duty  was  liable  at  night  to  be  tripped 
up.  Flutter  v.  New  York,  C.  &  St.  L. 
R.  Co.  (1901)  27  Ind.  App.  511,  59  N. 
E.  337. 

On  the  ground  that  the  members  of 
a  train  crew  have  not  the  same  oppor- 
tunity as  the  company  to  know  of  de- 
fects in  the  track,  it  has  been  held  un- 
warrantable to  declare,  as  matter  of  law, 
that  an  engineer  who  suffered  injury 
by  reason  of  such  defects  was  guilty  of 
contributory  negligence  simply  because 
he  knew  the  track  was  somewhat  out  of 
repair.  Mehan  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.    (1878)    73  N.  Y.  585. 

That  the  servant  had  not  equal  oppor- 
tunities with  the  master  to  discover  the 
dangerous  condition  was  also  the  basis 
of  the  decision  allowing  recovery  in  a 
somewhat  similar  case  where  the  in- 
jured servant  was  a  fireman,  and  in 
passing  over  the  section  of  road  on 
which  the  accident  ultimately  occurred, 
had  observed  that  it  was  a  rough  part 
of  the  track,  that  the  rails  were  short, 
and  inferred  that  it  was  a  bad  track 
from  the  bumping  of  the  cars  in  passing 
over  it.  Dale  v.  St.  Louis,  K.  C.  &  N.  B. 
Co.  (1876)  63  Mo.  455. 

That  the  rule  as  to  equal  means  of 
knowledge  does  not  apply  where  the  de- 
fect could  not  be  discovered  by  the  use 
of  ordinary  care  was  laid  down  in  East 
Chicago  Iron  &  Steel  Co.  v.  Williams 
(1896)    17  Ind.  App.  573,  47  N.  E.  26. 

In  a  case  where  a  brakeman  was  in- 


jured by  striking  against  a  car  left 
by  the  conductor  of  another  train  in  an 
improper  position  on  the  adjoining 
track,  it  cannot  be  said  that  his  oppor- 
tunity to  know  the  dangerous  position 
of  the  car  was  as  good  as  that  of  the 
conductor,  since  it  was  the  latter's  duty 
to  see  that  the  car  was  properly  placed. 
Chicago  &  E.  J.  R.  Co.  v.  Richards 
(1901)  28  Ind.  App.  46,  61  N.  E.  18. 

In  Magee  v.  'North  Pacific  Coast  R. 
Co.  (1889)  78  Cal.  430,  12  Am.  St.  Rep. 
69,  21  Pac.  114,  the  following  state- 
ment of  principles  from  Shearm.  &  Redf. 
Neg.  4th  ed.  §  217,  was  expressly  ap- 
proved: "It  has  been  often  said  that 
the  master  is  not  liable  for  defects  in 
such  things  to  a  servant  whose  means 
of  knowledge  thereof  were  equal  to  those 
of  the  master.  But  this  is  an  erroneous 
statement.  The  master  has  no  right  to 
assume  that  the  servant  will  use  such 
means  of  knowledge  because  it  is  not 
part  of  the  duty  of  the  servant  to  in- 
quire into  the  sufficiency  of  these  things. 
The  servant  has  a  right  to  rely  upon  the 
master's  inquiry,  because  it  is  tlie  mas- 
ter's duty  so  to  inquire;  and  the  serv- 
ant may  justly  assume  that  all  these 
things  are  fit  and  suitable  for  the  use 
which  he  is  directed  to  make  of  them. 
The  true  definition  is  that,  when  circum- 
stances make  it  the  duty  of  the  serv- 
ant to  inquire,  it  is  contributory  negli- 
gence on  his  part  not  to  inquire."  This 
passage,  however,  has  been  considerably 
modified  by  the  learned  authors  in  the 
last  edition  of  their  treatise.  Their 
present  view  is  thus  summarized: 
"The  true  rule  as  to  equal  knowledge 
is  that,  when  the  means  of  knowledge 
and  the  duty  to  use  those  means  are 
equal,  between  master  and  servant,  and 
neither  uses  those  means,  both  are 
equally  at  fault."  They  also  cite  some 
recent  cases  which,  in  their  opinion, 
show  that  the  doctrine  formerly  enunci- 
ated in  other  cases  to  the  effect  that  no 
action  can  be  maintained  where  the 
servant's  means  of  knowledge  were 
equal  to  those  of  the  master  has  now 
been  repudiated.  The  present  writer  is 
unable  to  concur  in  the  theory  that 
this  doctrine  is  no  longer  accepted  by 
some  courts.  It  never  was  applied  to 
any  risks  except  those  of  certain  classes, 
(see  note  3  to  this  section,  and  §§  1327, 
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the  jury  to  suppose  that  the  law  infers  constructive  notice  in  all  cases 
where  his  means  of  knowledge  were  equal  to  those  of  the  master.* 

In  some  instances  it  is  possible  to  deduce  the  impropriety  of  testing 
the  obligations  of  the  master  and  servant  by  the  same  standards  from 
the  consideration  that  the  former  possessed  a  larger  measure  of  tech- 
nical knowledge  and  skill,  and  was  therefore  able  to  obtain  a  more 
correct  appreciation  than  the  latter  of  the  dangers  incident  to  the 


1328,  ante),  and  it  is  quite  clear  from 
the  later  volumes  of  the  reports  that 
judges  have  evinced  no  disposition  to 
treat  it  as  an  inappropriate  criterion  of 
the  servant's  constructive  knowledge  of 
such  risks. 

In  Austin  v.  Appling  (1891)  88  Ga. 
54,  13  S.  E.  955,  it  was  remarked  that 
the  rule  to  the  result  of  an  equality  of 
the  means  of  knowledge  must  always 
be  considered  with  reference  both  to  the 
duties  of  the  servant  and  to  the  ques- 
tion whether  the  defect  was  or  was  not 
an  obvious  one. 

3  An  instruction  that,  if  servant  had 
the  same  means  of  knowledge  as  the 
master,  he  could  not  recover,  was  held 
to  have  been  rightly  refused  for  the 
reason  that  it  did  not  appear  from  the 
evidence  that  it  was  a  part  of  his  duty 
to  inspect  the  defective  appliance. 
Austin  V.  Appling  (1891)  88  Ga.  54,  13 
S.  E.  955. 

An  unqualified  instruction  to  the  ef- 
fect that  knowledge  is  imputable  to  the 
servant  if  the  dangerous  conditions 
were  equally  open  to  his  inspection 
and  that  of  the  master  is  erroneous. 
Texas,  S.  V.  &  N.  W.  R.  Co.  v.  Guy 
(1893)  —  Xex.  Civ.  App.  — ,  23  S.  W. 
633. 

So  is  an  instruction  that  the  servant 
could  not  recover  if  he  could  have  dis- 
covered the  alleged  defect  as  well  as  the 
master,  and  did  not  do  so  {Evans  v. 
Chamierlain  [1893]  40  S.  C.  104,  18 
S.  E.  213 )  ;  or  if  he  had  the  "same 
means"  of  knowledge  as  the  master 
{Louisville  &  N.  R.  Co.  v.  Kelly  [1894] 
11  C.  C.  A.  260,  24  U.  S.  App.  103,  63 
Fed.  407;  International  <&  G.  N.  R.  Co. 
V.  Cook  [1897]  16  Tex.  Civ.  App.  386,  41 
S.  W.  665 ;  Muldoioney  v.  Illinois  G,  R. 
Co.  [1873]  36  Iowa,  470 ;  but  see  contra 
Ogden  v.  Rummens  [1863]  3  Fost.  &  F. 
751,  §  1327,  note  1,  ante)  ;  or  "equal 
opportunities"  of  knowledge  {Pitts- 
lurgh,  C.  C.  &  St.  h.  R.  Vo.  v.  Wood- 
ward [1894]  9  Ind.  App.  169,  36  N.  E. 
442;  Champion  Ice  Mfg.  &  Cold  Storage 


Co.  V.  Carter  [1899]  21  Ky.  L.  Rep.  210, 
51  S.  W.  16)  ;  or  "as  good  means  or 
opportunity"  of  knowledge  {Wedgwood 
V.  Chicago  d  N.  W.  R.  Co.  [1878]  44 
Wis.  44  [court  declined  to  say  that  the 
instruction  should  have  been  given  be- 
cause the  defect  was  one  of  long  stand- 
ing] )  ;  or  "equal  means"  of  knowledge 
{Texas  &  P.  R.  Co.  v.  Kenna  [1899]  — 
Tex.  Civ.  App.  — ,  52  S.  W.  555  [build- 
ing near  railway  track] ;  Williams  v. 
Missouri  P.  R.  Co.  [1891]  109  Mo.  475, 
18  S.  W.  1098  [incompetent  coserv- 
ant] )  ;  or  "equal  facilities"  for  ascer- 
taining the  danger  {Lawrence  v.  Texas 
C.  R.  Co.  [1901]  —  Tex.  Civ.  App.  — , 
61  8.  W.  342  [incompetency  of  serv- 
ant] ;  International  &  G.  N.  R.  Go.  v. 
Elkins  [1899]  —  Tex.  Civ.  App.  — ,  54 
S.  W.  931  [defective  rope] )  ;  or  "as 
good  an  opportunity"  as  the  master's 
superintendent  "to  examine  the  situa- 
tion" {Rockport  Granite  Co.  v.  Bjorn 
holm  [1902]  53  C.  C.  A.  429,  115  Fed. 
947). 

It  has  also  been  held  proper  to  refuse 
an  instruction  that  the  servant  could 
not  recover  unless  he  had  not  equal 
means  of  knowledge,  as  compared  with 
the  master.  {Silveira  v.  Iversen  [1900] 
128  Cal.  187,  60  Pac.  687  [defective 
reefing  pennant] )  ;  or  unless  he  showed 
that  he  did  not  have  opportunities  equal 
to  those  of  his  master  for  discovering 
the  defect  {Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  v.  Woodward  [1893]  9  Ind.  App. 
169,  36  N.  E.  442   [drawbar]). 

An  instruction  (words  not  given)  in 
which  the  necessity  for  the  exercise  of 
reasonable  care  and  diligence  on  the 
part  of  the  plaintiff  is  ignored,  and  by 
which  the  jury  are  required  to  balance 
the  opportunities  as  between  the  plain- 
tiff and  defendant  merely,  without  any 
guide  as  to  when  either  party  should  be 
chargeable  with  knowledge  of  the  fact, 
is  properly  refused.  Western  Stone  Co. 
V.  Whalen  (1894)  151  111.  472,  42  Am. 
St.  Rep.  244,  38  N.  E.  241. 
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employment.*  In  others  the  excusable  character  of  the  servant's 
ignorance  will  be  suggested  by  the  fact  that,  at  the  conjuncture  or 
conjunctures  at  which  the  servant  was,  so  far  as  regards  locality, 
favorably  situated  for  ascertaining  the  existence  of  the  dangerous 
conditions  which  caused  his  injury,  his  attention  was  absorbed  in 
the  performance  of  duties  which  were  of  such  a  character  that  it  was 
impossible  for  him  to  realize  fully  his  faculties  of  observation.' 


4  "It  is,  in  most  cases,  impossible  that 
a  workman  can  judge  of  the  condition 
of  a  complex  and  dangerous  machine 
wielding  irresistible  mechanical  power, 
and,  if  he  could,  he  is  quite  incapable 
of  estimating  the  degree  of  risk  in- 
volved in  different  conditions  of  the  ma- 
chine; but  the  master  may  be  able,  and 
generally  is  able,  to  estimate  both." 
Glo/rke  v.  Holmes  (1862)  7  Hurlst.  & 
N.  937,  948,  per  Byles,  J. 

"The  degrees  of  care  required  of  the 
master  and  servant  also  differ  because 
defects  In  a  piece  of  machinery  or  in 
the  roof  of  a  mine  that  to  the  eye  of 
a  competent  inspector,  such  as  the 
master  employs,  portend  unnecessary 
and  unreasonable  risks  and  great  dan- 
ger, may  have  no  such  significance  to  a 
laborer  or  miner  who  has  had  no  ex- 
perience in  watching  or  earing  for  ma- 
chinery or  roofs  of  slopes  in  a  mine; 
and  the  latter  is  not  chargeable  with 
contributory  negligence  simply  because 
he  sees  or  knows  the  defects,  unless  a 
reasonably  intelligent  and  prudent  man 
would,  under  like  circumstances,  have 
known  or  apprehended  the  risks  which 
those  defects  indicate."  Union  P.  R. 
€o.  V.  Jarvi  (1892)  3"  C.  C.  A.  433,  10 
U.  S.  App.  439,  53  Fed.  65. 

The  servant,  although  a  man  of  ordi- 
nary prudence,  as  well  as  experience, 
may  be  quite  incapable  of  appreciating 
the  degree  of  risk  involved  in  the  use 
of  a  certain  kind  of  machinery,  while 
the  master  may  be  and  generally  is 
capable.  Russell  v.  Minnea-poUs  &  St. 
I..  R.  Co.  (1884)  32  Minn.  230,  20  N. 
W.  147. 

A  fireman  is  not  necessarily  barred 
from  recovery  for  injuries  caused  by  a 
defective  wheel  on  the  locomotive,  even 
though  the  wheel  was  open  to  his  in- 
spection and  very  much  worn,  for  it  is 
a  matter  of  skill  to  know  how  much 
wear  such  a  wheel  will  stand.  Bridges 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1879) 
6  Mo.  App.  389. 

A  miner  is  not  bound  to  knovy  wheth- 


er an  elaborate  system  of  timbering  in 
the  stope  of  a  mine  is  efficient  or  in- 
secure. Eddy  v.  Aurora  Iron  Min.  Co. 
(1890)    81  Mich.  548,  46  N.  W.  17. 

An  inexperienced  miner  cannot  be  ex- 
pected to  search  the  rock  and  ground  at 
the  bottom  of  a  shaft  to  see  if  there  are 
any  missed  shots,  before  starting  a 
drill.  Anderson  v.  Daly  Min.  Co. 
(1897)    15  Utah,  22,  49  Pac.  126. 

On  the  ground  that  the  danger  inci- 
dent to  the  use  of  a  switch  rope  as  a 
coupling  between  two  cars  in  a  con- 
struction train  was  not  an  abnormally 
dangerous  contrivance,  contributory 
negligence  was  denied  to  be  an  infer- 
ence in  point  of  law  in  Muirhead  v. 
Hannilal  £  St.  J.  R.  Co.  (1885)  19  Mo. 
App.  634. 

6  In  Haley  v.  Casr  (1886)  142  Mass. 
33  6,  7  N.  E.  877,  the  servant  was  a 
teamster,  and  he  v/as  injured  by  strik- 
ing against  the  top  of  a  gateway 
through  which  he  was  backing  his  team 
in  the  presence  and  under  the  direction 
of  his  master.  The  court  said:  "From 
the  testimony  it  was  competent  for  the 
jury  to  find  that  the  defendant  Dodge 
assumed  the  personal  direction  and 
control  of  the  plaintiff  in  determining 
where  the  team  should  be  driven,  and 
that  he  was  familiar  with  the  practice 
of  driving  loaded  vans  under  the  gate- 
way ;  that  the  plaintiff  had  never  driven 
under  the  gateway  before ;  that  the  dan- 
ger was  not  obvious  from  the  place 
where  the  plaintiff  started  his  team,  in 
any  such  sense  that  it  was  not  a  rea- 
sonable opinion  from  observation  at  this 
place  that  he  could  drive  through  the 
gateway  in  safety;  that  the  plaintiff's 
attention  was  necessarily  chiefly  devot- 
ed to  the  management  of  the  horses, 
and  that  he  did  not  discover  the  danger 
until  it  was  too  late  to  save  himself; 
and  that  the  defendant  had  better 
means  of  observation  and  of  seasonably 
appreciating  the  danger,  and  either  did 
not  warn  the  plaintiff  at  all,  or  warned 
him  when  it  was  too    late.     On    such 
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But  it  is  clear  tliat  there  are  numerous  cases  in  which  none  of  these 
considerations  is  pertinent.  The  technical  knowledge  of  the  servant 
in  regard  to  such  conditions  as  those  which  caused  the  injury  is  often 
fully  as  great  as  that  of  the  master.  See  §  1328^  ante.  Nor  will 
it  be  denied  that,  in  many  instances,  time  and  place  and  means  are 
perfectly  favorable  for  a  searching  and  exhaustive  examination  of 
the  environment  by  the  servant.  As  a  matter  of  ultimate  analysis, 
it  will  be  found  that  the  logical  basis  of  the  doctrine  which  thus 
places  the  master  and  the  servant  upon  different  footings  in  regard 
to  imputed  knowledge  of  risks  is  to  be  found  in  the  fact  that  it  is  the 
special  and  appropriate  function  of  the  former  to  furnish  and  super- 
vise the  instrumentalities  of  his  business,  and  the  special  and  appro- 
priate function  of  the  servant  to  use  those  instrumentalities.  The 
duty  of  making  a  reasonably  careful  examination  of  the  instrumen- 
talities is  a  natural  and  necessary  incident  of  the  former  function, 
but  not  of  the  latter.^    See  the  following  subtitle. 

In  the  opinion  of  the  present  writer,  the  practice  of  comparing  the 
master's  and  the  servant's  means  of  knowledge  has  been  productive 
of  much  confusion  of  thought,  which  is  apt  to  operate  to  the  servant's 
disadvantage  by  imposing  upon  him  too  high  a  standard  of  care.  It 
would  have  been  far  preferable  to  refrain  from  importing  into  the 
discussions  in  this  class  of  cases  an  element  which  is  wholly  unnec- 
essary, inasmuch  as  the  ultimate  question  in  every  instance  must  be 
simply  whether  a  person  who  had  the  same  natural  and  acquired  ca- 
pacities for  observation,  and  had  been  placed  in  the  same  position, 
as  the  servant,  would  have  discovered  the  danger  by  the  exercise  of 

findings,  we  cannot  say  that  the  plain-  work,  and  to  that  end  was  bound  to  a 

tiff  was  not  in  exercise  of  due  care,  or  diligent  use  of  its  means  of  knowledge; 

that  the  defendant  was.    The  test  is  not  but  the  defendant  in  error  was  under 

only  what  each  knew,  but    what    each  no  duty  in  that  respect,  and  therefore 

reasonably  ought  to  have  known,   con-  could  be  affected    only    by  the  knowl- 

cerning   the   risk;    and   we   cannot   say  edge  which  he  had,  including  what  was 

that  identically   the   same   duty   rested  within   his   observation   at  the  time   of 

on     the     servant    and    on    the    master  the  injury." 

seasonably  to  ascertain  the  extent  of  the  In  an  action  for  injuries  to  a  brake- 
danger  involved  in  performing  the  man,  caused  by  a  defective  stirrup  on 
work  in  the  manner  ordered  by  the  a  car,  the  court,  in  St.  Louis,  I.  M.  & 
master."  See  §§  1321,  ante,  and  1336,  8.  R.  Co.  v.  Rogers  (1910)  93  Ark.  564, 
post.  126  S.  W.  375,  1199,  said:  "The  duties 
6  In  Louismlle  <&  N.  R.  Co.  v.  Kelly  of  the  master  and  of  the  servant  are 
(1894)  11  C.  C.  A.  260,  24  U.  S.  App.  not  the  same.  It  was  the  duty  of  the 
103,  63  Fed.  407,  the  court  remarked:  master,  through  its  inspector,  to  search 
"The  railroad  company  owed  to  the  de-  for  hidden  defects,  while  the  servant  is 
fendant  in  error  the  duty  to  use  due  required  only  to  take  notice  of  such 
care  in  selecting  firemen,  engineers,  and  defects  as  are  open  to  ordinary  obser- 
others  with  whom  he  was  required  to  vation." 
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ordinary  care.  The  extent  of  the  obligatory  knowledge  of  the  master 
under  the  given  circumstances  seems  to  be  a  wholly  irrelevant  con- 
sideration. 


F.  Seevant's  duty  as  eegaeds  inspectioit  and  inquiey. 

1330.  [408]  Servant  not  ordinarily  charged  with  the  duty  of  inspec- 
tion or  inquiry. —  From  the  remarks  at  the  end  of  the  preceding  section 
it  is  apparent  that  an  investigation  into  the  meaning  and  effect  of  the 
doctrine  there  discussed  conducts  us  directly  to  another  doctrine 
which  has  been  enunciated  and  applied  with  great  frequency;  viz., 
that,  as  a  general  rule,  the  servant  is  under  no  obligation  either  to 
inspect  that  part  of  the  plant  by  which  his  safety  may  be  affected,  or 
to  inquire  into  the  details  of  the  system  adopted  for  the  conduct  of 
the  master's  business,  for  the  purpose  of  discovering  concealed  dan- 
gers which  would  not  be  disclosed  by  superficial  observation.^ 

The  duty  of  inspection  does  not  rest  upon  a  superior  servant,  any 
more  than  upon  mere  subordinates,  except  in  so  far  as  it  may  be 
properly  incident  to  the  functions  assigned  to  him.^ 


1  A  servant  is  not  under  the  duty  of 
inspecting  the  appliances  about  which 
he  worlis,  in  search  of  hidden  or  unap- 
prehended sources  of  danger.  Atchison, 
T.  &  8.  F.  R.  Go.  V.  Mulligan  (1895)  14 
C.  C.  A.  547,  34  U.  S.  App.  1,  67  Fed. 
569. 

A  servant  is  not  bound  "to  malce 
close  scrutiny  into  all  the  details  of  the 
instrumentalities  with  which  he  deals." 
Johnston  v.  Oregon  Short  Line  R.  Go. 
(1892)   23  Or.  94,  31  Pac.  283. 

A  girl  employed  to  operate  a  mangle, 
whose  sole  duty  is  to  introduce  clothes 
into  the  machine,  is  under  no  obligation 
to  adjust  the  guards  thereof.  Quinn  v. 
Electric  Laundry  Co.  (1909)  155  Cal. 
500,  101  Pac.  794,  17  Ann.  Cas.  1100. 

A  conductor  has  no  duty  to  inspect 
the  tracks.  Pittman  v.  Ghicago  d  E.  I. 
R.  Go.  (1907)  231  111.  581,  83  N.  E.  431. 

A  servant  need  not  search  for  hidden 
defects.  Mellette  v.  Indianapolis  North- 
ern Traction  Co.  (1908)  45  Ind.  App. 
88,  86  N.  E.  432. 

A  servant  is  under  no  primary  obli- 
gation to  investigate  the  fitness  and 
safety  of  the  instrumentalities.  Chi- 
cago d  E.  I.  R.  Co.  V.  nines  (1890)  132 
111.  169,  22  Am.  St.  Rep.  515,  23  N.  E. 
1021,  affirming  (1889)  33  111.  App.  271; 
Pioneer   Cooperage   Go.   v.   Romanowicz 


(1899)  85   111.   App.   407,    affirmed    in 

(1900)  186  111.  1,  57  N.  E.  864;  South- 
ern Cotton  Oil  Co.  V.  Dukes  (1905)  121 
Ga.  787,  49  S.  E.  788 ;  Rooh  IsUmd  Sash 
&  Door  Works  v.  Pohlman  (1904)  210 
111.  133,  71  N.  E.  428;  Allen  B.  Wris- 
ley  Go.  V.  Burke  (1903)  106  111.  App. 
30,  affirmed  in  (1903)  203  111.  250,  67 
N.  E.  818;  Brazil  Block  Coal  Co.  v. 
Qihson  (1903)  160  Ind.  319,  98  Am.  St. 
Rep.  281,  66  N.  E.  882 ;  Finley  v.  Louii- 
■ville  R.  Go.  ( 1907 )  31  Ky.  L.  Rep.  740, 
103  S.  W.  343;  Texas  &  Ft.  8.  R.  Go. 
V.  Eartnett  (1903)  33  Tex.  Civ.  App. 
103,  75  S.  W.  809. 

See  also  cases  cited  in  the  ensuing 
notes. 

2  One  employed  to  take  entire  charge 
of  the  business  in  his  employer's  store 
until  the  latter  is  able  to  be  out  has  a, 
right  to  rely  upon  the  employer's  hav- 
ing put  a  proper  elevator  in  the  store, 
without  inspecting  it.  Eastman  v. 
Curtis  (1895)  67  Vt.  432,  32  Atl.  232. 
The  contention  of  the  master  was  that 
the  duty  of  inspection  devolved  on  the 
servant  under  the  circumstances,  but 
there  was  no  evidence  that  the  injury 
was  due  to  an  omission  to  inspect  dur- 
ing the  time  the  servant  was  in  charge, 
but,  so  far  as  appeared,  it  was  caused 
by  a  defective  construction. 
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In  some  cases  language  is  used  whicli  seems  to  imply  that  there  is 
an  essential  distinction  between  the  extent  of  a  servant's  obligations, 
according  as  the  instrumentality  in  question  was  or  was  not  one 
which  he  was  required  to  use  in  the  course  of  his  employment. 
Thus,  it  has  been  said  that  he  is  entitled  to  assume  that  an  instru- 
mentality is  safe,  where  the  defect  existed  in  a  department  of  the 
work  with  which  he  had  nothing  to  do  by  way  of  inspection  or  re- 
pair ; '  that  the  law  requires  the  servant  to  know  such  defects  as  he 
ought  to  see  by  the  exercise  of  diligence  in  his  employment,  but 
not  defects  in  connection  with  which  he  is  not  obliged  to  labor ;  * 
that  it  is  incumbent  on  an  employee  to  know  whatever  is  embraced 
in  his  special  line  of  employment,  but  that  he  is  not  required  to 
know  those  things  which  belong  to  a  different  branch  of  service ;  * 
that  he  is  not  bound  to  look  out  for  sources  of  danger  entirely  dis- 
connected from  his  work ;  ^  that  the  law  does  not  under  any  cir- 
cumstances exact  of  an  employee  the  use  of  diligence  in  ascertain- 
ing defects  in  regard  to  such  appliances  or  instruments  as  he  is 
not  himseK  engaged  in  using,  but  charges  him  with  knowledge  of 
such  only  as  are  open  to  his  observation.''  It  is  obvious,  however, 
from  an  examination  of  many  of  the  decisions  cited  in  §  1334,  post, 
that  these  statements  are  not  to  be  understood  as  embodying 
the  doctrine  that  the  only  conditions  in  respect  to  which  a  servant 
is  exempt  from  the  duty  of  inspection  are  those  parts  of  the  plant 

That  an  employee  is  foreman  of  the  furnished    with    tools    with    which    to 

shop   in   which  he  works  will  not  pre-  make    repairs    during    trips    does    not 

vent   his   recovery  for   damages   caused  transfer  the  duty  of  inspection  from  the 

by  defective  appliances,  unless  it  is  his  company  to  him.     San  Antonio  &  A.  P. 

duty  to  see  that  they  are  kept  in  order.  R.  Co.  v.  Lindsey    (3901)    27  Tex.  Civ. 

Nicholds   V.    Crystal    Plate    Glass    Co.  App.  316,  65  S.  W.  668. 

(1894)    126  Mo.   55,   27   S.  W.  516,  28  SWaldhier  v.   Hannibal   &  St.   J.   R. 

S.  W.  991.  Go.    (1885)   87  Mo.  37;  Louisville  &  N. 

A  yardmaster  is  not  bound  to  inspect  R.  Co.  v.  Roberts  ( 1902 )  24  Ky.  L.  Rep. 

the  ties   in  the  yard  where  he   is  em-  1160,  70  S.  W.  833,  modified  in  1903) 

ployed.      Pennsylvania     Go.     v.     Brush  25  Ky.  L.  Rep.  438,  75  S.  W.  267. 

(1891)    130  Ind.  347,  28  N.  E.  615.  *  Pennsylvania  Co.  v.  Burgett   (1893) 

The  foreman  in  charge  of  a  derrick  7  Ind.  App.  352,  33  N.  E.  914,  34  N.  E. 

car,  its  crew,  and  the  work  performed  650. 

by  them,  who  has  no  knowledge  or  op-  ^  Bowers  v.  Union  P.  R.  Co.  (1885)  4 
portunity  to  acquire  knowledge  of  Utah,  215,  7  Pac.  251. 
latent  defects  in  the  car,  has  the  right  6  Johnson  v.  Tacoma  Mill  Go.  ( 1900 ) 
to  repose  confidence  in  the  prudence  and  22  Wash.  88,  60  Pac.  53. 
caution  of  the  railroad  company  in  fur-  7  Missouri  P.  R.  Co:  v.  Lehmberg 
nishing  him  a  car  in  a  reasonably  safe  (1889)  75  Tex.  61,  12  S.  W.  838;  Mis- 
condition.  Chicago  &  E.  B.  Co.  v.  souri,  K.  &  T.  R.  Co.  v.  Quinlan  (1908) 
Branyan  (1894)  10  Ind.  App.  570,  37  77  Kan.  126,  93  Pac.  632  (machinist 
N.  E.  190.  under  no  obligation  to  inspect  helper's 

An  engineer  owes  no  duty  of  inspect-  sledge). 
ing  his  engine,  and  the  fact  that  he  is 
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"which  are  thus  designated.  Such  forms  of  expressioH  were  evidently- 
suggested  by  the  particular  circumstances  which  happened  to  be  un- 
der review. 

In  other  cases  a  distinction  has  been  taken  between  simple  and 
complex  instrumentalities,  the  theory  being  that  a  servant  is  bound 
to  see  that  one  of  the  former  description  is  safe  when  it  is  placed! 
in  his  hands,  but  that  no  such  obligation  is  predicable  with  respect 
to  the  latter.'  If  this  distinction  is  intended  to  lead  up  to  the  con- 
clusion that  the  responsibility  for  injuries  caused  by  defects  in  sim- 
ple appliances  always  rests  upon  the  servant,  it  seems  impossible  tO' 
concede  its  validity.  In  such  appliances,  not  less  than  in  those  of 
a  more  elaborate  description,  there  may  be  latent  defects  which  it  is 
quite  impossible  for  the  servant  to  discover  by  means  of  any  tests 
which  he  has  the  means  of  making.  No  logical  reason  whatever 
can  be  suggested  why  the  general  principle  that  a  servant  does  not 
assume  any  abnormal  risks  of  which  he  has  neither  actual  nor  con- 
structive knowledge  should  in  this  instance  be  broken  into. 

1331.  [409]  Rationale  of  this  doctrine. — The  doctrine  which  ex- 
empts servants  from  the  duty  of  inspection  may  be  referred  to  any  one 
of  three  conceptions.  Which  of  these  conceptions  is  to  be  regarded  as 
the  primary  one  it  is  impossible  to  say.  Nor  is  it  a  matter  of  any 
great  practical  importance.  It  will  be  sufficient  to  observe  that  they 
are  interdependent  in  such  a  sense  that  any  one  of  them  may  be  de- 
duced from  either  of  the  other  two. 

a.  Servant  not  hound  to  take  notice  of  concealed  defects. — In  the 
first  place  it  is  possible  to  view  the  doctrine  as  being  simply  a  mode 
of  expressing  the  idea  that  a  servant  is  not  chargeable  with  knowl- 
edge of  conditions  which  may  be  described  by  the  terms  "concealed,"" 
"hidden,"  "latent,"  etc.  Assuming  this  to  be  a  fundamental  princi- 
ple, it  is  clear  that  the  servant  is  not  bound  to  make  any  attempt  tO' 
discover  such  condition.^ 

h.  Different  standards  of  care  in  the  case  of  master  and  servant. — 

^Nicholds  V.  Crystal  Plate  Glass  Co.  R.  Co.  v.  Larkin   (1904)   98  Tex.  225,  1 

(1894)   126  Mo.  55,  27  S.  W.  516,  28  S.  L.R.A.(N.S.)   944,  82  S.  W.  1026. 

W.  991,  distinguished  between  such  ap-  In    Paulson   v.    Bettendorf    Axle   Co, 

pliances   as   a   spade,   hoe,   hammer,   or  (1910)    146  Iowa,  399,  125  N.  W.  174, 

sledge,  and  a  crane.  it  was  held  that  the  rule  that  a  serv- 

A  railroad  company  which  purchases  ant  Is  bound  to  see  that  simple  tools. 

lantern    globes    of   good    and    standard  furnished  are  kept  in  proper  condition 

make,   from   reliable  manufacturers,   is  does  not  apply  to  a  truck  used  to  han- 

not  bound  to  inspect  them   to  protect  die  steel  bolsters, 

employees,  to  whorn  they  are  delivered  See  §  924a,  ante. 

for  use,  from  injury  by  their  breaking  1  "The  servant  is  not  bound  to  inspect 

while  being  cleaned.   .Gulf,  C.  &  S.  F.  the   appliances   to   see   whether   or   not 


§  1331]  IMPUTED  KNOWLEDGE  OF  RISK.  Sffl^ 

In  another  type  of  statements  in  which  the  servant  is  de^lar^.  not 
to  be  under  any  obligation  to  inspect  the  plant,  the  logical  starSi^^ii^ 
seems  to  be  that  the  absence  of  that  obligation  is  properly  deducible 
from  a  principle,  the  correctness  of  which  is  in  this  connection  taken 
to  be  axiomatic,  viz.j  that,  in  view  of  the  relative  positions  occupied 
by  the  parties  to  the  contract  of  employment,  the  standard  of  duty 
implied  by  the  phrase  "ordinary"  or  "reasonable  care"  bears  a  differ- 
ent meaning  according  as  the  constructive  knowledge  of  the  master  or 
of  the  servant  may  be  in  question.    But  it  will  be  observed  that,  in 

there    are    latent    defects    that    render  S.  App.  529,  66  Fed.  931,  the  court,  in 

their  use  more  than  ordinarily  danger-  declining   to    hold    a   trainman    charge- 

ous,  but   is   only   required  to  ascertain  able,  as  matter  of  law,  with  notice  of 

such  defects  or  hazards  as  are  obvious  an  obstruction  on  a  side  traclc,  created 

to   the   senses."      Yates   v.    McCullough  by  a  growth  of  brush,  thus  differenti- 

Iron   Co.    (1888)    69   Md.   370,   16  At],  ated   between    the    position    of    sucli    a 

280.  servant  in  the  cases  where  the  dangers 

"A    servant    is    expected    to    observe  arose  from  fixed  conditions  and  in  cases 

such  objects  only,  in  the  absence  of  no-  where   the   dangers   were   the   result   of 

tice,   as  would   in   an   instant  convince  changes  in  those  conditions:   "The  dis- 

him  of  their  danger."    Johnston  v.  Ore-  tinguishing  principle  between  these  two 

gon  Short  Line  R.   Co.    (1892)    23   Or.  classes  of  cases  is  that  in  the  one  the 

94,  31  Pac.  283.  defects   are   visible   and   apparent,    and 

The   case  is   for  the   jury  where  tlie  the  dangers  therefrom  are  presumed  to 

risk  was  one  which  was  "not  open  and  be   known   and   assumed,   while   in   the 

patent  or  ordinarily  discernible  by  the  other   the   danger   is   not   seen,   and   no 

use    of   one's    senses."      Lund   v.   E.    S.  such    presumption    arises.      The    condi- 

Woodworth  &  Co.   (1899)  75  Minn.  501,  tion  of  the  switches  and  frogs,  the  de- 

78  N.  W.  81.  gree  of  the  curvature  of  the  track,  are 

It  is   not   the   duty   of   a   servant  to  all  fixed  conditions  which  are  visible  to 

dismember    a   machine    and   search    for  the     eye.       The     experienced     employee 

concealed  defects.     Northern  P.  B.  Co.  knows  that  he  is  to  serve  the  railroad 

V.  Altimus  (1910)  102  C.  C.  A.  031,  179  company  with  its  road  and  cars  in  the 

Fed.  275.  condition   in   which   he   sees  them,   and 

"It  is  not  ordinarily  the  duty  of  the  he  knows  the  danger  that  may  attend 

servant  to  make  inspection  to  discover  such   service.     But  he  does  not  neoes- 

latent    defects    or    damages."      Vulcan  sarily  know,  and  he  cannot  be  expected 

Gonstr.  Co.  v.  Harrison  (1910)   95  Ark.  to    meet,     dangers    which    arise    from 

588,  130  S.  W.  583.  changes    in    those    conditions,    however 

The  servant's  duty  to  use  "reasonable  apparent  may  be  the  causes  which  pro- 
care"  does  not  cast  upon  him  the  duty  duce  them.  He  is  not  presumed  to 
to  discover  latent  defects.  Wahash  &  know  that  the  rains  and  floods  will 
W.  R.  Co.  V.  Morgan  (1892)  132  Ind.  have  covered  the  track  with  earth  and 
430,  31  N.  E.  661.  sand  at  a  place  where  common  prudence 

A   servant    is   not   bound   to   observe  would   require  that   provision  be   made 

"latent"     defects.       Faren     v.     Sellers  against  the  occurrence  of  such  an  ob- 

(1887)    39   La.   Ann.    1011,   4   Am.   St.  struction.    He  is  not  required  to  assume 

Rep.  256,  8  So.  363.  that  ice  and  snow  will  be  allowed  negli- 

A    servant    is    not    chargeable    with  gently   to    accumulate   upon   the    track 

knowledge      of      dangerous      conditions  and    switches,    or    that    other    obstruc- 

which  can  only  be  discovered  by  a  care-  tions   will   be   placed   on   or   about   the 

ful  inspection.     Rice  &  B.  Malting  Co.  same,  so  as  to  render  the  track  unsafe, 

V.  Paulsen  (1893)   51  111.  App.  123.  or   his   work  more   dangerous   than   it 

In  Oregon  Short  Line  &  TJ.  N.  R.  Co.  otherwise  would  be." 
V.  Tracy  (1895)  14  C.  C.  A.  199,  29  U.        See  also  §  1336,  notes  4  to  9,  post. 
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some  of  these  statements,  the  eoneeption  discussed  in  the  next  sub- 
division of  this  section  is  also  quite  prominent.* 

c.  Servant  entitled  to  assume  that  the  master  has  performed  his 
duties  properly. — The  most  common  conception  of  the  doctrine  is 
that  which  treats  it  as  a  deduction  from  that  principle  already  de- 
veloped under  another  aspect  in  a  previous  chapter  (see  §§  1270, 

2  "Both  master  and  servant  must  use  duties.  As  to  those  hidden  or  con- 
reasonable  care  to  ascertain  defects  and  cealed  defects,  master  and  servant  are 
dangers;  but  reasonable  care  upon  the  not  upon  an  equality  of  obligation, 
part  of  the  master  demands  inspection  The  master  must  search  diligently;  the 
and  search  for  latent  and  hidden  de-  servant  observe  carefully."  Pennsyl- 
fects  and  causes  of  danger,  while  rea-  vania  Go.  v.  Witte  ( 1896 )  15  Ind.  App 
sonable  care  upon  the  part  of  the  serv-  583,  43  N.  E.  319,  44  N.  E.  377. 
ant  requires  attention  and  observation  A  servant  is  under  no  duty  to  ob- 
of  known  or  obvious  defects  and  perils."  serve  changes  resulting  from  the  grad- 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Quinn  ual  wear  and  tear  of  machinery  until 
(1896)   14  Ind.  App.  554,  43  N.  E.  240.  they    become    obvious    to    any    careful 

"An  employee  is  required  to  observe  man.     A  master's   duty  is  to  find  out 

and  avoid  all  known  or  obvious  perils,  such    changes    by    constant    inspection, 

even   though  they   may   arise   from   de-  and  to   repair  them,   and  to  warn  the 

fective  machinery  and  appliances;   but  servant  of  their  existence.     Coohrell  v. 

he  is  not  bound  to  search  for  defects,  Langley   Mfg.   Go.    (1908)    5   Ga.   App. 

or   make    a    critical    inspection    of    the  317,  63  S.  E.  244. 

appliances   which  are   provided  for   his  In  Guthrie  v.  Louisville  &  N.  R.  Co. 

use.    These  are  duties  of  the  employer."  (1883)    11  Lea,  373,  47  Am.  Rep.  286, 

Ohio  dc  M.  R.  Co.  V.  Pearey   (1891)   128  where   the   plaintiff   was   injured   by   a 

Ind.  197,  27  N.  E.  479.  defective  maul,  the  court  remarked:  "In 

"Both  master  and  servant  must  ex-  reference  to  a  case  like  this,  the  true 

ercise    reasonable   care,    but    reasonable  rule  is  that  the  duty  of  the  master  is 

care  upon  the  part  of  the  servant  does  absolute  to  use  active  diligence  to  pre- 

not  require  of  him  an  inspection  to  dis-  vent   improper   or   unsafe  tools   or   im- 

■cover    latent    defects,    while    reasonable  plements  being  furnished  an  employee, 

care  upon  the  part  of  the  master  does  by  which  he  may  be   injured.      [Nash- 

require  such  inspection  for  him."     Sa-  ville  d  G.  R.  Go.  v.  Elliott    (I860)]   1 

lem  Stone  d  Lime  Go.  v.  Tepps   (1894)  Coldw.  613,  78  Am.  Dec.  506.     In  ref- 

10  Ind.  App.  516,  38  N.  E.  229.  erence  to  this  matter  the  employee  may 

"While   it  is  true  that  both  master  well  rely,  to  some  extent,  at  least,  on 

and  servant  will  be  held  to  know  that  the  faithful  performance  of  duty  on  the 

which  by  the  exercise  of  reasonable  dili-  part    of    his    employer,    and    therefore 

gence    they   might    have    learned,    still,  what  might  be  ordinary  care  in  avoid- 

this  rule  does  not  by  any  means  place  ing  an  independent  danger  might  well 

the  master   and  servant  upon  equality  not  be  required  to  the  same  extent  to 

as   to  the   acts  necessary   to  constitute  guard  against  a  breach  of  duty  on  tho 

diligence.     He   is  not  bound  to  search  part  of  another,  which  the  party  could 

for  defects,   or  make  a  critical   inspec-  have  no  reason  to  anticipate.     The  em- 

tion  of   the   appliances  which   are   pro-  ployee  had  no  duty  to  perform,,  under 

vided  for  his  use.     These  are  duties  of  the  facts  in  this  case,  as  to  the  repair 

the  employer."     Pittsburgh,  G.  C.  &  St.  of  the  tools;   nor  was  he  called  on  to 

L.  R.   Go.  V.  Woodward   (1894)    9   Ind.  inspect  them  to  see  whether  the  master 

App.   169,  36  N.  E.  442.  might  not  have  neglected  his  duties  in 

"The    duty    of   inspection   is   by   law  this  reference.     There  being  no  special 

imposed  upon  the  master.     He  is  under  care  imposed  by  the  nature  of  his  posi- 

obligation   to   search   for   and   discover,  tion,  nor  obligation  to  inspect  the  tools, 

if   discoverable  by  proper  examination,  there  could  be  no  want  of  it,  or  negli- 

those    things    which    are    hidden    from  gence,    or    carelessness,    in    not    doing 

even  the  careful  observation  of  the  serv-  what  he  was   not  bound  to  do  by  the 

ant   in   the   discharge   of   his   ordinary  nature    of    his     employment    and    the 
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1271,  ante),  that,  in  the  absence  of  circumstances  suggestive  of  the 
imprudence  of  such  a  course,  a  servant  is  v^arranted  in  acting  upon 
the  assumption  that  his  master  has  fulfilled,  and  will  continue  to 
fulfil,  either  personally  or  by  means  of  some  employee  who  repre- 
sents him  ad  hanc  vicem,  his  duty  to  see  that  due  precautions  are 
taken  to  protect  his  servants  against  avoidable  and  unnecessary  dan- 
gers.* 

legal  obligations  arising  out  of  the  re-  discovered    its    defects.''      Outridge    v. 

lations    existing   between   the    parties."  Missouri  P.  B.  Co.  (1891)  105  Mo.  526, 

"The  servant  is  bound  to  take  notice  16  S.  W.  943. 
of  those  dangerous  defects  of  which  he  That  a  servant  is  not  required  to  ex- 
has  knowledge  and  which  are  obvious  to  ercise  the  same  degree  of  care  and  dili- 
his  senses,  but  he  is  not  bound  to  in-  gence  as  the  master  in  inspecting  and 
vestigate  for  himself  a  department  of  investigating  risks  was  also  recognized 
work  with  which  he  has  nothing  to  do,  in  Doyle  v.  Missouri,  K.  &  T.  Trust  Co. 
and  set  up  his  judgment  against  that  (1897)  140  Mo.  1,  41  S.  W.  255. 
of  his  master."  Devlin  v.  Wabash,  St.  In  Houston  &  T.  C.  R.  Go.  v.  Mc- 
L.  &  P.  R.  Co.   (1885)   87  Mo.  549.  Namara  (1883)   59  Tex.  258,  the  court, 

"It  is  the  duty  of  the  employer  to  after  speaking  of  the  duty  of  the  mas- 
exercise  reasonable  care  to  furnish  safe  ter  to  keep  the  track  in  good  order, 
machinery,  and  to  discover  defects  and  the  diligence  required  of  the  em- 
therein.  But  the  employee  is  not  under  ployer,  said:  "The  law  requires  no  such 
like  obligation  to  resort  to  means  for  extraordinary  vigilance  and  care  of 
the  discovery  of  defects.  He  has  a  servants,  nor  charges  them  with  knowl- 
right  to  presume  that  his  employer  has  edge  of  facts  which  they  could  have 
done  his  duty,  and  complied  with  the  known  only  by  their  exercise."  Quoted 
requirements  of  the  law.  And  it  is  only  with  approval  in  Texas  &  P.  R.  Go. 
when  he  has  knowledge  of  defects  in  the  v.  Johnson  (1896)  89  Tex.  519,  35  S. 
machinery  which  he  is  required  to  use,  W.  1042. 

and  continues  to  use  them  without  ob-  It  is  error  to  sustain  a  demurrer  to 

jection,  that  he  is   presumed  to  waive  the  evidence,  based  on  the  theory   that 

the   defect.     Kroy  v.   Chicago,  R.  I.   <£  a,   servant    is    bound   to    exercise    every 

P.  R.  Co.   (1871)   32  Iowa,  357.     .     .     .  precaution  for  his    safety.      Bender    v. 

Of  course,  the  situation  of  the  plaintiff  St.  Louis  &  S.  F.  R.  Co.  ( 1896 )  137  Mo. 

and   his    means    of   knowledge   may   be  240,  37  S.  W.  332. 

proved  in  order  to  enable  the   jury  to  3  "It  being  the  duty  of  the  master  to 

determine  the  fact  of  his  knowledge  of  provide  suitable  and  proper  appliances, 

the    condition    of    the    machinery    with  the  employee  had  the  right  to  rely  on 

which  he  works.     But  it  is  his  knowl-  the  master  having  discharged  his  duty 

edge,  and  not  his  means  of  knowledge,  in  this  respect,  and  he  is  not  bound  to 

which    affects    his    right    to    recover."  search  for  defects."     Ohio  &  M.  R.  Co. 

Muldowney  v.  Illinois  G.  R.  Go.   (1873)  v.  Pearcy    (1890)    128  Ind.   204,   27  N. 

36  Iowa,  470.  E.  479. 

"The  difference  in  the  duty  of  the  "A  person  when  employed  and  in- 
master  and  servant  is,  the  master  is  structed  to  commence  work  at  a  par- 
bound  to  look  for  defects,  while  the  tioular  place  ...  is  under  no  obli- 
servant  is  bound  only  to  discover  what  gation,  in  order  to  protect  himself  from 
the  ordinary  use  of  the  appliance  would  the  charge  of  contributory  negligence, 
make  known  to  a  man  of  ordinary  pru-  first  to  go  all  through  the  building,  and 
dence.  The  master  is  held  to  know  the  make  himself  familiar  with  each  piece 
defect,  if  by  the  exercise  of  ordinary  of  machinery,  and  the  danger  he  may 
care  he  might  know  it.  The  servant  incur  in  case  he  comes  in  contact  with 
has  a  right  to  assume  that  the  master  it  in  its  then  condition.  It  is  sufficient 
has  furnished  him  safe  machinery,  un-  for  him  that  in  entering  upon  the  active 
less  its  condition  is  such  that  by  the  discharge  of  the  duties  assigned  him 
exercise  of  ordinary  care  he  would  have  he   ascertains   what   he   is   expected  to 
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This  confidence  on  the  part  of  the  servant  is  more  especially  jus- 
tifiable where  a  promise  to  remove  certain  dangerous  conditions  has. 
been  given  (see  chapter  lv.^  post).    Or  where  the  servant  is  comply- 

do,  and  the  dangers  directly  connected  the  exercise  of  ordinary  care,  and  until 
therewith,  and  he  has  a  right  to  as-  admonished  in  some  manner  to  the  con- 
sume that,  in  the  performance  of  that  trary,  has  a  right  to  assume  tliat  thfr 
particular  duty,  reasonable  facilities  company  has  properly  discharged  the- 
therefor  will  be  afforded  him,  without  duties  it  owes  to  him  to  secuie  his 
coming  in  contact  with  other  unfore-  safety."  Curtis  v.  Chicago  &  N.  W, 
seen  or  unsuspected  dangers."  Swoloda  R.  Co.  (1897)  95  Wis.  460,  70  N.  W, 
V.  Wa/rd,  (1879)  40  Mich.  423.  665. 

"The  duty  of  the  company  to  this  "The  burden  of  furnishing  safe  ma- 
class  of  its  employees  is  to  provide  a  chinery,  appliances,  surroundings,  etc.^ 
roadway  in  all  respects  reasonably  safe  is  upon  the  master,  and  while  the  mas- 
for  the  running  of  its  trains  and  the  ter  is  not  to  be  held  liable  for  defects, 
performance  of  the  functions  imposed  and  dangers  of  which  the  servant  is 
upon  them  by  the  exigencies  of  the  serv-  fully  informed,  yet  the  servant  is  au- 
ice,  and  they  have  the  right  to  assume  thorized  to  rely  upon  the  acts  of  the 
without  inquiry  or  investigation,  that  master  in  that  respect,  and  is  under  no 
this  duty  has  been  discharged.  The  primary  obligation  to  investigate  and! 
onus  of  inquiry  or  investigation  is  not  test  the  fitness  and  safety  of  the  ma- 
upon  them."  Georgia  P.  R.  Go.  v.  Davis  chinery,  surroundings,  etc.,  in  the  ab- 
(1890)  92  Ala.  300,  25  Am.  St.  Rep.  sence  of  notice  that  there  is  something 
47,  9  So.  252,  quoted  with  approval  in  wrong  in  that  respect."  Chicago  &  E, 
Birmingham  R.  &  Electric  Go.  v.  Allen  I.  R.  Go.  v.  Hines  (1890)  132  111.  169, 
(1892)  99  Ala.  359,  20  L.R.A.  457,  13  22  Am.  St.  Rep.  515,  23  N.  E.  1021, 
So.  8.  affirming   (1889)   33  111.  App.  271. 

"It  is  the  duty  of  the  master,  and  "We  think  it  equally  well  settled  that 
not  of  the  servant,  to  exercise  due  care  it  is  not  incumbent  upon  the  employee 
and  diligence  to  ascertain  whether  the  to  search  for  latent  defects  in  ma- 
appliances  furnished  are  safe  and  suit-  chinery  or  implements  furnished  him 
able,  and  a  servant  has  a,  right  to  as-  by  the  employer,  but  that  without  such 
sume,  without  inquiry  or  examination,  investigation  he  has  the  right  to  assume 
that  the  appliances  furnished  him  are  that  they  are  safe  and  sufficient  for 
safe  and  suitable."  Carter  v.  Oliver  the  purpose."  Porter  v.  Hannibal  & 
Oil  Co.  (1890)  34  S.  C.  211,  27  Am.  St.  J.  R.  Co.  (1879)  71  Mo.  66,  36  Am. 
St.  Rep.  815,  13  S.  E.  419,  citing  Lasure  Rep.  454;  Dale  v.  St.  Louis,  K.  C.  & 
v.  Graniteville  Mfg.  Co.  (1882)  18  S.  N.  R.  Go.  (1876)  63  Mo.  459. 
C.  281.  "There   are   cases   where,    in  the  use 

The  servant  "is  not  bound  to  make  of  machinery,  or  in  the  prosecution  of 
an  examination  to  find  defects.  There  a  work  involving  some  degree  of  tech- 
is  no  such  legal  obligation  imposed  nical  knowledge,  the  servant  cannot  be 
upon  him.  That  is  the  duty  of  the  presumed  to  know  the  risks  and  dangers 
master.  The  servant  is  not  bound  to  as  well  as  the  master,  and  in  such 
search  for  dangers,  except  those  risks  cases  the  servant  can  rely  on  the  mas- 
which  are  patent  to  ordinary  observa-  ter's  superior  knowledge  and  his  as- 
tion;  he  has  a  right  to  rely  upon  the  surance  of  the  absence  of  danger.  This 
judgment  and  discretion  of  his  master,  is  also  true  where  the  danger  proceeds 
and  that  he  will  fully  perform  his  duty  from  a  part  of  the  work  or  the  char- 
toward  him."  Little  Rock,  M.  R.  &  T.  acter  of  appliances  which  the  servant's 
R.  Go.  V.  Leverett  (1886)  48  Ark.  333,  labor  does  not  call  him  in  contact  with, 
3  S.  W.  50.'  or  make  him  conversant  with  their  con- 

"The  duty  of  the  employee  to  exercise  dition."     O'Gonnell  v.  Clark    (1897)   22 

ordinary  care  as  to  any  risk  or  cause  App.  Div.  466,  48  N.  Y.  Supp.  74. 

of  danger  does  not  serve  to  relieve  the  "The  master  is  chargeable  with  knowl- 

company    of    its    duty    of    careful    and  edge  which  he  might  have  acquired  by 

vigilant    inspection,    or    devolve    it    on  the   exercise  of   due   care,   the  same   as 

the  employee;   for  the  latter,  while  in  if  he  actually  possessed  it;  whereas  the 
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ing  with  a  direct  order  (see  chapter  lvi.,  post),  or  where  he  has 
been  assured  that  there  is  no  danger  (see  chapter  lvii.,  post). 


iservant  has  the  right  to  assume  that 
all  necessary  examinations  have  been 
made  by  the  master,  and  is  not  re- 
quired, either  in  person  or  by  another 
employed  by  him  for  the  purpose,  to 
-examine  the  machinery  as  to  fitness 
and  sufficiency."  Houston  &  T.  C.  R. 
Co.  V.  McNamara  (1883)  59  Tex.  258, 
■quoted  with  approval  in  Texas  &  P.  R. 
Co.  V.  Johnson  (1896)  89  Tex.  519,  35 
S.  W.  1042. 

A  servant  has  a  right  "to  rely  some- 
what on  the  expectation"  that  the  mas- 
ter will  provide  safe  machinery,  and  is 
"not  called  upon  to  be  overstrict  in  an 
•examination  into  its  safety."  Myers 
v.  Hudson  Iron  Co.  (1889)  150  Mass. 
125,  15  Am.  St.  Rep.  176,  22  N.  E. 
.<)31. 

"A  servant  has  a  right  to  assume 
that  his  employer  will  not,  by  any  act 
■over  which  the  servant  has  no  control, 
render  his  position  extra-hazardous." 
Wills  V.  Gape  Girardeau  8.  W.  R.  Co. 
(:IS90)    44   Mo.    App.   51. 

It  is  the  master's  duty  to  see  that  the 
place  of  work  is  safe,  and  the  servant 
has  the  right  to  rely  upon  the  belief 
-that  the  master  has  made  it  safe. 
Hence,  tlie  obligation  of  the  servant  to 
he  acquainted  with  the  danger  is  not 
the  same  as  that  of  the  master.  The 
latter  is  liable  if  it  might  have  known 
•of  the  danger  by  the  exercise  of  due 
■care.  Illinois  Steel  Co.  v.  Schymanow- 
sU  (1896)  162  111.  461,  44  N.  E.  876, 
aflBrming    (1895)    59  111.  App.  32. 

A  servant  is  not  under  any  duty  to 
make  an  examination  where  he  has  a 
Tight  to  expect  safety  and  there  is  noth- 
ing to  put  him  on  inquiry  as  to  the 
■existence  of  danger.  Southern  P.  R. 
Co.  V.  Ma/rkey  (1892)  —  Tex.  — ,  19  S. 
W.  392. 

The  primary  responsibility,  it  has 
3)een  said,  rests  on  the  employer  or  his 
representative,  and  the  servant  may 
-well  trust  something  to  them  in  deter- 
mining whether  he  can  work  in  safety. 
Hennessy  v.  Boston  (1894)  161  Mass. 
-502,  37  N.   E.   668. 

The  servant's  right  to  rely  upon  the 
master's  proper  performance  of  his  duty 
is  also  adverted  to  as  the  rationale  of 
-the  servant's  exemption  from  the  duty 
■of  inspection  in  the  following,  among 
jnany     other,     cases:       Kasadarian    v. 


James  Hill  Mfg.  Go.  (1904)  130  Fed. 
62 ;  United  States  Smelting  Co.  v.  Parry 
(1909)  92  C.  C.  A.  159,  166  Fed.  407; 
BaUU  V.    Gedar  Hill   Goal  &   Coke  Co. 

(1909)  97  C.  C.  A.  505,  173  Fed.  781; 
Louisville  &  N.  R.  Co.  v.  Orr  (1890) 
91  Ala.  554,  8  So.  360;  Kansas  City, 
M.  &  B.  R.  Co.  v.  Burton  (1892)  97 
Ala.  240,  12  fcio.  88;  Western  Steel  Car 
&  Foundry  Go.  v.  Bean  ( 1909 )  163  Ala. 
255,  50  So.  1012;  Pettus  v.  Kerr  (1908) 
87  Ark.  396,  112  S.  W.  886;  Steven  v. 
Saunders  (1910)  34  App.  D.  C.  321; 
Maloney  v.  Winston  Bros.  Go.  (1910) 
18  Idaho,  740,  757,  —  L.R.A.(N.S.)  — , 
111  Pac.  1080;  Pavmee  Goal  Go.  v. 
Royce  (1900)  184  111.  402,  56  N.  E.  621, 
reversing  ( 1898 )  79  111.  App.  469 ;  Roch 
Island  Sash  &  Door  Works  v.  Pohlman 
(1904)  210  111.  133,  71  N.  E.  428,  affirm- 
ing (1902)  99  111.  App.  670;  Morton  v. 
Zunerzykoivski  (1900)  91  111.  App.  462, 
affirmed  in  (1901)  192  111.  328,  61  N. 
E.  413;  Anderberg  v.  Chicago  d  N.  W. 
R.  Go.  (1901)  98  111.  App.  207;  Ba/r- 
nett  &  R.  Co.  v.  Schlapka  (1903)  110 
111.  App.  672,  affirmed  in  (1904)  208 
111.  426,  70  N.  E.  343;  Macon  County 
Teleph.  Co.  v.  West  (1904)  116  111. 
App.  435;  Myreen  v.  Smith  (1906)  127 
111.  App;  426;  Boyce  v.  Fitzpatrick 
(1881)  80  Ind.  526,  529;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Wright  (1888)  115 
Ind.  378,  7  Am.  St.  Rep.  432,  16  N.  E. 
145,  17  N.  E.  584;  Chicago  &  E.  R. 
Go.  V.  Branyan  (1894)  10  Ind.  App. 
570,  37  N.  E.  190;  Columlian  Enamel- 
ing &  Stamping  Co.  v.  Burke  (1906) 
37  Ind.  App.  518,  117  Am.  St.  Rep.  337, 
77  N.  E.  409;  Princeton  Goal  Min.  Go. 
V.  Downer  (1911)  —  Ind.  App.  — ,  93 
N.  E.  1009;  Gallovxiy  v.  Agar  Packing 
Go.  (1905)  129  Iowa,  1,  104  N.  W. 
721 ;     Kroeger    v.     Marsh    Bridge    Go. 

(1908)  138  Iowa,  376,  116  N.  W.  125; 
Hardy  v.   Chicago,  R.  I.  &  P.  R.  Go. 

(1910)  149  Iowa,  41,  127  N.  W.  1093; 
Emporia  v.  Kouyalski  (1903)  66  Kan. 
64,  71  Pac.  232;  Sohioarzschild  &  Sulz- 
berger V.  Drysdale  (1904)  69  Kan.  119, 
76  Pac.  441;  Pittsburg  Vitrified  Paving 
&  Bldg.  Brick  Go.  v.  Fisher  (1909)  79 
Kan.  576,  100  Pac.  507  (servant  has 
the  right  to  rely  upon  the  master's 
performance  of  statutory  duties)  ;  Mo- 
Donald  v.   Wallsend  Coal  &   Coke   Co. 

(1909)  135   Ky.   624,   117   S.   W.   349; 
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Where  the  employer's  rules  charge  two  servants  with  the  control 
and  management  of  a  certain  piece  of  machinery,  and  one  of  them 

CUcago    Veneer    Co.    v.    Jones     (1911)  Tex.    Civ.    App.    54,    120    S.    W.    567; 

143  Ky.  21,  135  S.  W.  430;  Continental  Ferris    Press    Brick    Co.    v.    Tlwmpson 

Tolacco   Co.   V.   Enoop    (1902)    24  Ky.  (1910)  —  Tex.  Civ.  App.  — ,  124  S.  W. 

L.  Rep.  1268,  71   S.  W.  3;   Nortonville  499;    Galveston,  E.  &  8.  A.  R.   Co.   v. 

Coal   Co.  V.  Brooks    (1907)    30   Ky.  L.  Hanson    (1910)    —  Tex.   Civ.  App.  — , 

Rep.    671,    99    S.    W.    357;    Ingram    v.  125  S.  W.  63;   Abilene  Light  &  Water 

Covington,  F.   &  A.  R.   Co.    (1907)    30  Co.   v.   Robinson    (1910)    —   Tex.    Civ. 

Ky.   L.  Rep.   713,  99  S.  W.  666;   Ken-  App.  — ,  131   S.  W.  299;    Missouri,  K. 

tucky    Wagon    Mfg.    Co.    v.    Duganics  &   T.  R.   Co.  v.   Rothenberg    (1910)    — 

(1908)'  —  Ky.  — ,  113  S.  W.  128;  El-  Tex.    Civ.    App.    — ,    131    S.    W.    1157; 

liott   V.    Sawyer    (1910)    107    Me.    195,  Texas   Co.   v.   Strange    (1910)    —   Tex. 

77    Atl.    782;    Lundergan   v.    Graustein  Civ.   App.   — ,    132    S.    W.    370;    Wjrte 

rf  Co.    (1909)    203  Mass.  532,  89  N.  E.  v.  Galveston,  H.  &  8.  A.  R.  Co.   (1910) 

1034;    Rooney  v.   Boston  <t   M.  R.   Co.  —  Tex.   Civ.  App.  — ,   132  S.  W.  510; 

(1911)    208  Mass.   106,   94  N.   E.   288;  Farmers'     Cotton    Oil    Co.    v.    Barnes 

Meyers  v.  Detroit  &  C.  R.  Co.    (1911)  (1911)    —  Tex.   Civ.   App.   — ,    134   S. 

166  Mich.  403,  132  N.  W.  109;  Beydman  W.   369;   St.  Louis,  8.  F.  &  T.  R.   Co. 

V.    Red    Wing    Brick    Co.     (1910)     112  v.  Taylor   (1911)   —  Tex.  Civ.  App.  — , 

Minn.  158,  127  N.  W.  561;   Roberts  v.  134  S.  W.  819;   Eillis  v.  Spokane  &  1. 

Jones    (1911)    156   Mo.  App.   552,    137  E.  R.  Co.   (1910)   60  Wash.  7,  110  Pac. 

S.  W.  639;  Kotera  v.  American  Smelt-  624;   Cox  v.  Wilkeson  Coal  &  Coke  Co. 

ing  &  Ref.  Co.   (1908)   80  Neb.  648,  114  (1910)    61    Wash.   343,    112   Pac.   231; 

N.    W.    945;     Tobler    v.    Union    Stock  Lay    v.    Elk    Ridge    Coal    &    Coke    Co. 

Yards  Co.    (1909)    85  Neb.  413,  123  N.  (1908)    64  W.  Va.   288,   61   S.  E.  156; 

W.  461;    Thompson  v.  Bartlett    (1901)  Denny  v.  American  Car  &  Foundry  Co. 

71  N.  H.  174,  93  Am.  St.  Rep.  504,  51  (1911)    69  W.   Va.   405,   71   S.  E.  706. 

Atl.   633;   liord  Deutscher  Lloyd  8.  8.  An  inexperienced  servant  with  defeet- 

Co.  v.  Ingebregsten   (1894)   57  N.  J.  L.  ive  eyesight  has  a  right  to  rely  upon  the 

401,  51  Am.  St.  Rep.  604,  31  Atl.  619;  master's  assurance  that  he  can  perform 

Comben  v.  Belleville  Stone  Go.    (1896)  certain     worli     with     safety.       Warre^i 

59  N.  J.  L.  226,  36  Atl.  473;  Durme  v.  Vehicle  Stock   Co.   v.  Siggs    (1909)    91 

Jersey  City  Galvanizing  Co.   (1906)   73  Arlc.  102,  120  S.  W.  412. 

N.  J.   L.   586,   64  Atl.   1076;    Goodrich  The  plaintiff  had  the  right  to  assume, 

V.  New  York  C.  &  H.  R.  R.  Co.   (1889)  until   he    saw    some    indication    to    the 

116  N.   Y.   398,   5   L.R.A.   750,   15   Am.  contrary,  that  whatever  inspection  was 

St.   Rep.   410,   22   N.   E.   397;    Bird  v.  reasonably    necessary    to    see    that    the 

Long    Island   R.    Co.     (1896)     11    App.  appliances  furnished  him  could  be  safe- 

Div.   134,   42   N.   Y.   Supp.   888;    Boyle  ly  used  by  him  had  been  made  by  the 

v.  Degnon^MoLean   Gonstr.   Co.    (1900)  master,  and  that  the  only  care  he  was 

47  App.  Div.  311,  61  N.  Y.  Supp,  1043,  expected   to   take   was  to  see  that  the 

leave   to    appeal    denied   in    (1900)    49  appliances  were  in  the  proper  condition, 

App.   Div.   636,   63   N.   Y.   Supp.   1105;  not  for  his  own  protection,  but  for  the 

Bartholomew  v.  Kemmerer   (1905)    211  purpose    of    doing    the    master's    work. 

Pa.    277,    60    Atl.    908;    Peck    v.    Peck  Delaney  v.   Framingham   Gas,   Fuel,   & 

(1905)    99   Tex.   10,   87   S.  W.  248,  af-  P.  Go.    (1909)   202  Mass.  359,  88  N.  E. 

firming    (1904)    —  Tex.   Civ.   App.  — ,  773. 

83   S.   W.  257;   Jones  v.   Shaw    (1897)  A  workman  has  the  right  to  assume 

16  Tex.  Civ.  App.  290,  41  S.  W.  690;  that   the    superintendent   in    charge    of 

Missouri,  K.  &  T.  R.  Co.  v.  Kellerman  wrecking  a  building  will  use  due  care 

(1905)   39  Tex.  Civ.  App.  274,  87  S.  W.  not  to  permit  a  truss  which  was  being 

401 ;  St.  Louis  &  8.  W.  R.  Go.  v.  Schuler  raised  to  hit  a  brace  holding  a  smoke- 

( 1 907 )  46  Tex.  Civ.  App.  356,  102  S.  W.  stack.     Eutchinson  v.  Converse   ( 1911 ) 

783 ;   Texas  Short  Line  R.  Co.  v.  Way-  208  Mass.  97,  94  N.  E.  453. 

mire    (1905)    —  Tex.   Civ.  App.  — ,  89  "The    servant    is    not,    as    matter    of 

S.  W.  452;   Texas  &  P.  R.  Co.  v.  Tuck  law,   required  to  neglect  his  own  duty 

(1909)  —  Tex.  Civ.  App.  — ,  116  S.  W.  in    order    to    assure    himself    that    the 

620;  Williams  v.  Eennefield   (1909)   57  master    is    performing    his."      Goessel 
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assumes  to  attend  to  a  duty  incident  to  the  functions  tlius  imposed 
upon  both  of  them,  the  other  may  rely  upon  the  presumption  that 
that  duty  has  been  properly  performed.* 

If  an  appliance  has  just  been  inspected  by  the  proper  employee, 
the  obligation  of  the  servant  to  examine  it  may  be  said  to  reach  the 
vanishing  point.* 

1332.  [410]  Doctrine  considered  with  reference  to  the  suflGiciency  of 
the  complaint. — The  servant  is  not  required  to  aver  facts  showing 


V.  Central  R.  Co.  (1911)  81  N.  J.  L. 
17,  78  Atl.  681. 

A  railroad  company  is  liable  for  in- 
jury to  a  section  foreman  in  charge  of 
a  hand  car,  who  was  injured  by  the 
explosion  of  a  signal  torpedo  which  had 
been  placed  to  guard  a  standing  train, 
where,  contrary  to  the  rules  of  the 
road,  a  brakeman  did  not  remain  with 
the  torpedo,  so  that  the  foreman,  seeing 
the  train,  and  observing  the  absence  of 
the  brakeman,  was  misled  into  the  be- 
lief that  no  torpedo  had  been  placed  at 
that  point.  Murphy  v.  Galveston,  B. 
&  N.  B.  Co.  (1907)  100  Tex.  490,  9 
L.R.A.(N.S.)    762,   101    S.   W.    439. 

A  servant  has  a  right  to  assume  that 
the  rules  of  the  company  have  been 
complied  with.  8t.  Louis  Southwest- 
ern R.  Co.  V.  Pope  (1906)  43  Tex.  Civ. 
App.  616,  97  S.  W.  534. 

Variants  upon  this  form  of  expres- 
sion are  exemplified  in  the  statements 
that  the  servant  "has  a  right  to  as- 
sume, in  the  absence  of  notice  to  the 
contrary,  or  of  something  to  put  him 
on  inquiry,  that  the  master  has  per- 
formed his  duty,  and  hence,  to  a  cer- 
tain extent,  to  rely  on  the  superior 
judgment  of  his  master"  (Russell  v. 
Minneapolis  &  St.  L.  R.  Co.  [1884] 
32  Minn.  230,  20  N.  W.  147;  Austin 
V.  Appling  [1891]  88  Ga.  54,  13  S.  E. 
955 )  ;  that  a  servant  has  the  right 
to  rely  on  the  superior  knowledge  and 
judgment  of  his  master,  and  to  assume 
that  the  latter  will  not  expose  him  to 
evitable  risk,  and  that  he  has  taken 
proper  precautions  to  guard  him  from 
danger  {Faren  v.  Sellers  [1887]  39  La. 
Ann.  1011,  3  So.  363 )  ;  that  a  servant 
is  not  bound  to  inform  himself  as  to 
the  safety  of  the  premises  or  material 
to  be  used,  "where  the  master  has  su- 
perior means  of  knowledge,  and  the  cir- 
cumstances authorize  the  servant  to 
rely  upon  him  because  of  want  of  equal 


opportunity."  {Bogenschutu  v.  Smith 
[1886]  84  Ky.  330,  1  S.  W.  578). 

The  servant's  reliance  upon  the 
knowledge  or  judgment  of  the  employee 
in  charge  of  the  given  instrumentality 
has  been  treated  as  an  element  which 
renders  it  impossible  to  say,  as  matter 
of  law,  that  the  servant  ought  to  have 
known  of  the  risk.  Helfenstein  v.  Med- 
art  (1896)  136  Mo.  595,  36  S.  W.  863, 
7  S.  W.  829,  38  S.  W.  294;  McDonald 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
(1889)  41  Minn.  439,  16  Am.  St.  Rep. 
711,  43  N.  W.  380. 

In  one  case  it  was  said  that  a  station 
agent  required  to  set  the  brakes  of  cars 
left  at  his  station  has  the  right  to  pre- 
sume that  they  are  in  proper  condition 
or  use,  since  it  is  not  his  duty  to  in- 
spect such  appliances  or  to  repair  them. 
Chicago,  B.  &  Q.  B.  Co.  v.  Kellogg 
(1898)  54  Neb.  127,  74  N.  W.  454.  The 
writer  has  found  no  other  example  of 
the  logical  sequence  of  ideas  indicated 
in  this  statement. 

4  On  this  ground  it  has  been  held  that 
an  engineer  had  a  right  to  assume  that 
the  conductor  and  trainmen  had  re- 
paired a  leaky  air  pipe  without  cutting 
off  the  air  brake  from  part  of  the  train. 
Merritt  v.  Great  Northern  R.  Co. 
(1900)   81  Minn.  496,  84  N.  W.  321. 

See  also  Peoria,  D.  &  E.  R.  Co.  v. 
Johns  (1891)  43  111.  App.  83  (§  1334, 
note  1,  subd.  (dd),  post).  And  see 
Meadowcroft  v.  2Veto  York,  N.  H.  & 
H.  R.  Co.  (1906)  193  Mass.  249,  79 
N.  E.  266  (servant  may  rely  upon 
customary  warning  being  given). 

6  This  was  the  situation  in  Chicago 
&  E.  I.  R.  Co.  V.  Kneirim  (1894)  152 
111.  458,  43  Am.  St.  Rep.  259,  39  N.  E. 
324,  affirming  (1892)  48  111.  App.  243; 
'New  Orleans  &  N.  E.  R.  Co.  v.  Clem- 
ents (1900)  40  C.  C.  A.  465,  lOa  Fed- 
415. 
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affirmatively  that  he  had  no  means  of  knowledge;  it  is  sufficient  to 
aver  that  he  had  no  knowledge.^  ISTor  is  it  necessary  for  him  to  allege 
that  he  carefully  examined  the  dangerous  instrumentality  before  us- 
ing it.** 

A  complaint  is  not  demurrable  where  the  defects  alleged  are  of 
such  a  nature  that  the  injured  servant  was  not  bound  to  look  out  for 
them.* 

1333.  [410a]  Doctrine  considered  with  reference  to  the  propriety  of 
the  instructions. —  a.  Correct — In  any  case  where  no  evidence  has 
been  introduced  which  would  warrant  the  inference  that  the  functions 
of  the  injured  servant  were  of  such  a  nature  as  to  cast  the  duty  of  in- 
spection upon  him  (see  §§  1336  et  seq.,  post),  an  instruction  which 
directly  enunciates  the  doctrine  that  he  is  not  subject  to  that  duty 
is,  of  course,  correct.^     So,  also,  is  an  instruction  which  explicitly 


I  Ohio  &  M.  R.  Co.  V.  Pearcy  (1890) 
128  Ind.  197,  27  N.  E.  479. 

SBoyce  v.  Schroeder  (1898)  21  Ind. 
App.  28,  51  N.  E.  376. 

»Corley  v.  Coleman  (1901)  113  Ga. 
fl94,  39  S.  E.  558  (complaint  alleging 
derailment  caused  by  a  rotten  tree  fall- 
ing across  the  track,  held  not  to  be  de- 
murrable) . 

A  complaint  alleging  that  the  serv- 
ant was  injured  by  reason  of  the  negli- 
gence of  the  master  in  allowing  the 
track  and  rails  along  which  loaded 
cars  were  pushed  to  become  worn,  rusty, 
and  rotten  is  not  demurrable  as  show- 
ing on  its  face  that  the  defects  to  which 
the  injury  was  due  were  obvious. 
Salem-Bedford  Stone  Co.  v.  Hilt  (1901) 
26  Ind.  App.  543,  59  N.  E.  97. 

An  averment  that  four  consecutive 
bents  had  been  torn  down,  leaving  no 
support  for  the  roof  of  a  tunnel  in  a 
mine,  is  not  demurrable  on  the  theory 
that  it  admits  constructive  knowledge 
on  the  plaintiff's  part.  Louisville,  N. 
A.  &  C.  R.  Go.  V.  Cornelius  (1895)  14 
Ind.   App.    399,   43   N.  E.   31. 

A  complaint  cannot  be  excepted  to  on 
the  ground  that  it  does  not  show  that 
the  servant's  opportunities  for  knowl- 
edge were  not  equal  to  those  of  the 
defendant,  where  the  danger  arose,  not 
from  the  bad  repair  or  decayed  con- 
dition of  the  structure,  but  from  its 
negligent  construction, — a  fact  the 
knowledge  of  which  is  necessarily  im- 
puted to  the  master.  Salem  Stone  & 
Lime  Co.  v.  Griffin  (1894)  139  Ind. 
141,  38  N.  E.  411. 


1  Carpenter  v.  Mexican  Nat.  R.  Co. 
(1889)    39  Fed.  315    (defective  brake). 

The  following  clause  in  a  charge  has 
been  held  correct:  Nor  is  there  im- 
posed on  the  servant  any  duty  of  watch- 
fulness and  care  to  discover  defects, 
when  he  has  no  notice  of  danger,  and 
the  defects  are  not  so  glaring  and  ap- 
parent as  to  be  open  to  the  observation 
of  ordinarily  prudent  men.  Pennsyl- 
voMia  Co.  V.  MeCormack  (1891)  131 
Ind.   250,   30   N.  E.   27. 

A  jury  is  properly  instructed  that  an 
engineer  was  not  bound  to  examine  the 
roadbed  of  a  railway  to  see  if  there 
were  any  latent  defects.  Little  Rook 
&  Ft.  S.  R.  Co.  V.  Toss  (1892)  —  Ark. 
— ,  18  S.  W.  172. 

A  jury  is  properly  instructed  to 
the  effect  that  a  brakeman  is  not  re- 
quired to  stop  and  examine  the  draw- 
heads  to  see  whether  they  are  safe,  be- 
fore he  makes  the  coupling,  although  he 
is  bound  to  use  such  care  and  caution 
as  a  reasonably  prudent  man  would  use 
under  like  circumstances.  Galveston, 
H.  d  S.  A.  R.  Co.  V.  Briggs  (1895) 
—  Tex.  Civ.  App.  — ,  30  S.  W.  933. 

A  jury  is  properly  charged  that  it 
is  not  the  duty  of  a  railroad  brake- 
man  to  inspect  the  track  to  discover 
defects  therein  which  may  result  in  in- 
jury to  him.  Temas  &  P.  R.  Go.  v. 
Magrill  (1897)  15  Tex.  Civ.  App.  353, 
40  S.  W.  188. 

A  charge  upon  the  subject  of  the 
knowledge  by  a  fireman  of  the  absence 
of  brakes  on  the  engine  on  which  he  had 
ridden  50  or  60  miles  is  not  erroneous. 
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affirms  the  right  of  the  servant  to  act  upon  the  assumption  that  the 
master  has  properly  performed  his  obligations  in  the  premises.^ 

b.  Incorrect. — On  the  other  hand  it  is  error  to  give,  and  proper 
to  refuse,  instructions  by  v^hich  the  jury  is  given  to  understand  that 
it  was  the  servant's  duty  to  know  whether  the  dangerous  conditions 
existed,*  or  that  he  cannot  recover  if  the  dangerous  conditions  which 


where  it  amounts  solely  to  a  direction 
•to  the  jury  that  the  man  was  bound  to 
use  his  eyes,  and  if,  by  their  use,  he 
could  see  the  defect,  he  was  bound 
thereby,  even  though  he  had  not  ob- 
served it;  but  that  he  was  not  bound 
to  make  a  careful  examination  of  every 
part  of  an  engine  upon  which  he  was 
fireman,  in  order  to  charge  the  railway 
company  with  negligence,  or  exonerate 
himself  from  the  charge  of  contributory 
negligence.  Choctaw,  0.  d  G.  R.  Co. 
V.  Holloway  (1902)  52  C.  C.  A.  260, 
114  Fed.  458,  affirmed  in  (1903)  191 
U.  S.  334,  48  L.  ed.  207,  24  Sup.  Ct. 
Rep.  102. 

2  In  instructing  the  jury  it  is  proper 
to  tell  them  that,  in  determining 
whether  the  servant  was  negligent,  they 
should  consider  him  as  a  person  en- 
titled to  assume  that  the  master  had 
performed  his  duty.  'Nord  Deutsoher 
Lloyd  8.  8.  Co.  v.  Ingelregsten  (1894) 
57  N.  J.  L.  401,  51  Am.  St.  Rep. 
«04,  31  Atl.  619. 

A  jury  is  properly  instructed  that, 
In  the  absence  of  knowledge  to  the  con- 
trary, a  train  hand  has  a  right  to  pre- 
sume that  the  employer's  duty  to  fur- 
nish a  safe  track  has  been  performed. 
Chicago  &  E.  R.  Co.  v.  Binkopshi 
<1897)    72  111.  App.  22. 

A  jury  is  properly  instructed  that  a 
servant  has  a  right  to  assume,  without 
looking  for  latent  defects,  that  the  mas- 
ter has  done  his  duty  in  providing  safe 
premises  or  working  places  for  his  serv- 
ants, unless  he  has  or  can  obtain 
knowledge  to  tlie  contrary  by  reason- 
able observation.  8ummit  Coal  Co.  v. 
Shaw  (1896)  16  Ind.  App.  9,  44  N.  E. 
676. 

A  railroad  employee  has  the  right  to 
assume  that  the  company  has  estab- 
lished proper  rules  for  his  protection 
in  the  performance  of  his  duties.  Texas 
<&  P.  R.  Co.  v.  Eherheart  (1897)  91 
Tex.  321,  43  S.  W.  510,  affirming  (1897) 
—Tex.  Civ.  App.  — ,  40  S.  W.  1060. 

In   a  case  where  the  evidence  tends 
t«  show  that  the  derailment  of  a  car 
M.  &  S.  Vol.  IV.— 239. 


was  caused  by  a  defect  in  one  of  its 
trucks,  it  is  proper  to  charge  the  jury 
that  a  servant  "has  a  right  to  rely  on 
the  company's  implied  promise  to  fur- 
nish safe  machinery,  and  it  is  not  his 
duty  to  inspect  the  appliances  furnished 
him,  but  he  takes  the  risk  of  such 
secret  defects  as  cannot  be  discovered 
by  ordinary  diligence,  and  no  more." 
Jones  V.  Shaw  (1897)  16  Tex.  Civ.  App. 
290,  41  S.  W.  690. 

In  a  case  where  insufficient  ballast- 
ing caused  a  switchman  to  fall  in  front 
of  a  train,  it  is  proper  to  instruct  a 
jury  that  he  is  not  precluded  from  re- 
covery by  the  fact  that  he  might,  by 
the  exercise  of  ordinary  care,  have  as- 
certained the  condition  of  the  track, 
and  that  the  action  may  be  maintained 
unless  he  had  "equal  opportunity"  with 
defendant's  servants  having  charge  of 
the  track  to  know  of  its  condition. 
Louisville  &  N.  R.  Co.  v.  Ross  (1900) 
21  Ky.  L.  Rep.  1730,  56  S.  W.  14.  See 
also  §   1338,  subd.    (6),  post. 

SOhio  &  M.  R.  Co.  V.  Pearcy  (1890) 
128  Ind.  208,  27  N.  E.  479  (brakeman 
injured  by  defect  in  brake  staflf ) . 

It  is  proper  to  refuse  an  instruction 
that  the  servant's  knowledge  of  the 
danger  of  coupling  cars  with  mis- 
matched couplings  is  a  necessary  in- 
ference from  the  fact  that  they  were 
of  different  heights.  Muldowney  v. 
Illinois  C.  R.  Go.   (1873)   36  Iowa,  470. 

A  charge  (words  not  stated)  which 
would  give  the  jury  to  understand  that 
a  brakeman  is  required  to  inspect  the 
drawheads  of  cars  handled  by  him  is 
properly  refused.  Missouri,  K.  &  T. 
R.  Co.  V.  Cox  (1900)  —  Tex.  Civ.  App. 
— ,  55  S.  W.  354,  rehearing  denied  in 
(1900)  —  Tex.  Civ.  App.  — ,  56  S.  W. 
97. 

An  instruction  (words  not  stated) 
requiring  the  servant  to  acquaint  him- 
self with  the  condition  of  a  railway 
track  was  held  to  have  been  properly 
refused  in  Atchison,  T.  &  8.  P.  R.  Co.  v. 
Swarts  (1897)  58  Kan.  235,  48  Pac. 
953. 
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caused  the  injury  were  known  to  him,  or  could  have  been  discov- 
ered by  ordinary  care,*  or  by  proper  care,^  or  by  reasonable  care,* 
or  by  the  use  of  diligence,''  or  by  "care  and  diligence."  ' 

See  also  §  1329,  note  3,  ante,  and  §  1335,  note  1,  ad  finem,  post. 


The  following  instruction  was  held 
erroneous  in  a  case  where  cattle 
strayed  through  a  defective  fence  on 
to  a  track:  The  jury  are  instructed 
that,  if  the  defect  in  the  fence  was 
known  to  the  plaintiff  he  cannot  recover 
unless  the  evidence  also  shows  that  he 
notified  the  company  of  such  defect, 
and  was  induced  to  remain  in  the  em- 
ployment by  a  promise  that  the  defect 
would  be  repaired.  Dickson  v.  Omaha 
£  St.  L.  B.  Co.  (1894)  124  Mo.  140, 
25  L.R.A.  320,  46  Am.  St.  Rep.  429,  27 
S.  W.  476. 

It  is  a  misdirection  to  charge  the 
jury  that  the  risk  of  the  dangerous 
conditions  was  assumed  by  the  servant 
if  they  were  known  or  ought  to  have 
been  known  to  him.  Houston  &  T.  G. 
R.  Go.  V.  Kelly  (1896)  —  Tex.  Civ. 
App.  — ,  35  S.  W.  878  (brakeman  in- 
jured by  defective  car  wheel ) . 

Where  a  railway  fireman  was  injured, 
while  standing  on  the  side  of  the  engine 
tender,  by  being  crushed  against  a  coal 
bin  standing  near  the  track,  an  instruc- 
tion denying  recovery  because  of  the  as- 
sumption of  the  risk  of  an  obvious  de- 
fect was  held  to  have  been  properly 
omitted,  for  the  reason  that  no  pre- 
sumption arises  as  to  the  dangers  creat- 
ed by  objects  extraneous  to  that  with 
which  a  trainman  is  working.  Oulf,  C. 
d  S.  F.  Co.  V.  Cray  (1901)  —  Tex. 
Civ.  App.  — ,  63  S.  W.  927. 

It  is  error  to  instruct  a  jury  that,  if 
an  engineer  is  required  in  the  perform- 
ance of  his  duties  to  go  upon  a  plat- 
form, it  is  his  duty  to  keep  it  in  safe 
condition,  and  that  if  he  failed  to 
know  of  any  rottenness  or  defect  there- 
in, owing  to  his  failure  to  examine  it, 
the  verdict  should  be  for  the  defendant. 
Reber  v.  Tower  (1881)  11  Mo.  App. 
199. 

*  Mexican  C.  R.  Co.  v.  Murray  (1900) 
42  C.  C.  A.  334,  102  Fed.  264;  Jackson 
V.  Missouri,  K.  <&  T.  R.  Go.  (1899)  23 
Tex.  Civ.  App.  319,  55  S.  W.  376 
(workman  injured  by  results  of  fore- 
man's act)  ;  San  Antonio  <6  A.  P.  R. 
Go.  v.  Brooking  (1899)  —  Tex.  Civ. 
App.  — ,  51  S.  W.  537. 


A  master  is  not  entitled  to  an  in- 
struction that  a  servant  is  bound  to 
use  ordinary  care  to  see  whether  the 
master  has  adopted  a  reasonably  safe 
plan  for  the  conduct  of  the  work.  Mis- 
souri, K.  &  T.  R.  Go.  V.  Eannig  (1897) 
91  Tex.  347,  43  S.  W.  508,  reversing 
(1897)  —  Tex.  Civ.  App.  — ,  41  S.  W. 
196. 

It  is  not  error  to  refuse  to  charge 
that  plaintiff  assumed  all  the  risks  from 
all  defects  in  appliances  used  by  him, 
of  which  he  might  have  known  by  the 
use  of  ordinary  care.  Missouri,  K.  i 
T.  R.  Go.  v.  Baker  (1900)  —  Tex. 
Civ.  App.  — ,  58  S.  W.  964. 

In  a  case  where  the  following  charge 
was  requested,  it  was  held  that,  in 
giving  it,  the  words  in  brackets  were 
properly  omitted:  "Now,  if  you  believe 
it  was  a  custom  of  defendant  company 
not  to  inspect  or  repair  cars  when 
thus  brought  over  to  be  loaded  and  re- 
turned, and  the  plaintiff  knew  this  cus- 
tom [or  could  have  known  it  by  the 
exercise  of  ordinary  care],  then  he  as- 
sumed the  risk  of  being  injured  by  any 
defect  in  said  car."  Texas  &  P.  R.  Co. 
V.  Archibald  (1896)  21  C.  C.  A.  520, 
41  U.  S.  App.  567,  75  Fed.  802,  affirmed 
in  (1898)  170  U.  S.  665,  42  L.  ed.  1188, 
18  Sup.  Ct.  Rep.  777. 

In  a  case  where  plaintiff,  while  climb- 
ing on  an  engine  to  clean  its  headlight, 
slipped  and  was  injured,  due  to  an  ac- 
cumulation of  grease  on  the  engine  step, 
the  reason  assigned  for  holding  it  to 
be  error  to  instruct  the  jury  that  if 
plaintiff,  by  the  exercise  of  ordinary 
care,  "could"  have  known  of  the  greasy 
condition  of  the  step,  he  was  debarred 
from  a  recovery,  was  that  the  word 
"could"  tended  to  cast  on  plaintiff  the 
duty  of  inspection  or  inquiry,  whereas 
the  question  of  negligence  depended, 
not  on  what  he  "could"  have  seen,  but 
what  he  "would"  have  seen  if  he  had 
used  ordinary  care.  Broolcrum  v.  Gal- 
veston, H.  d  8.  A.  R.  Go.  (1900)  — 
Tex.  Civ.  App.  — ,  57  S.  W.  919.  But 
the  distinction  thus  taken  seems  to  be 
ol  more  than  dubious  propriety.  It  is 
submitted  that  an  instruction  in  which 
the  word   "would"   is  used  is   not  less 
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1334.  [411]  Decisions  illustrative  of  the  doctrine.— In  the  sub- 
joined note  are  collected  a  large  number  of  cases  in  which  the  refusal 
of  the  court  to  impute  knowledge,  as  a  matter  of  law,  is  based  upon 
one  or  other  of  the  various  phases  of  the  doctrine  developed  in  the  last 
four  sections.^  For  other  cases  illustrative  of  situations  in  which  serv- 
ants have  been  held  excusably  ignorant  of  the  risks,  see  §§  1362—1364, 
1376,  a,  1380,  notes  1,  2,  -post. 

likely    to    be    misleading    than    one    in    injured   either   by   an   accident   to   the 

which  the  word  employed  is  "could."  train  on  which  they  were  working,  or 
In  a  case  where  a  sliver  flew  from  a    by  the  dangerous  condition  of  the  road- 
maul  and  struck  a  laborer,  it  was  held    bed  considered  as  a  footway;   Pennsyl- 
that  the  defendant  could  not  complain    vania  R.   Co.  v.   Zink    (1889)    126  Pa. 

of  an  instruction  that  the  plaintiff  could  288,    17    Atl.    614    (brakeman    in   yard 

not  recover  if  the  defect  was  known  or  injured   by   derailment    resulting   from 

"might  have  been  known  by  the  use  of  rotten   ties)  ;    Mehan    v.    Syracuse,    B. 

ordinary  care."      Guthrie  v.   Louisville  £   N.  Y.  R.   Go.    (1878)    73  N.   Y.  585 

&  N.  R.   Go.    (1883)    11   Lea,   372,   47  (rails    not    properly    secured);     Lake 

Am.   Rep.   286.  Shore  &  M.  S.  R.  Go.  v.  Conway  ( 1897 ) 

6  Gulf,    G.   &   8.   F.   R.    Go.   v.   Kelly  169   111.   505,    48  N.   E.    483,   affirming 

(1896)   —  Tex.  Civ.  App.  — ,  34  S.  W.  (1896)   67  111.  App.  155   (train  derailed 

140.  by  defective  track  ran  against  tower  in 

An    instruction    imposing    upon    the  which  a  gateman  was  at  work)  ;  Gorley 

servant  a  degree  of  diligence  practical-  v.    Coleman    (1901)     113    Ga.    994,    39 

ly  amounting  to  inspection  is  properly  S.    E.     558     (rotten     tree    fell     across 

refused.      Rock    Island    Sash    &    Door  track)  ;    Chicago    &    N.    W.   R.    Co.    v. 

Works    V.    Pohlman     (1904)     210    111.  Swett   (1867)   45  111.  197,  92  Am.  Dec. 

133,  71  N.  E.  428.     To  the  same  effect,  206    (train   foil    through    a    culvert    in 

Gruenendahl  v.    Consolidated   Coal   Go.  bad    repair)  ;    Southern    P.    R.    Go.    v. 

(1903)    108  111.  App.  644.  Aylward   (1891)   79  Tex.  675,  15  S.  W. 

6  Gulf,  C.  &  8.  F.  B.  Co.  V.  Warner  fi97     (bolt    in   guard    rail    had    become 

(1899)    22   Tex.   Civ.   App.   167,   54   S.  loosened,   and,    as   it   projected,   caught 

W.  1064    (switchman  injured  by  defec-  the  plaintiff's  foot  while  he  was  sitting 

tive  track).  on  the  edge  of  a  hand  car)  ;  Texas,  S. 

">  Porter  v.  Bannibal  d  St.  J.  R.  Go.  V-  &  N.  W.  R.  Go.  v.  Guy    (1893)    — 

(1875)    60  Mo.   160;   Terrell  Compress  Tex.  Civ.  App.  — ,  23  S.  W.  633  (rotten 

Co.  V.  Arrington    (1898)    —  Tex.   Civ.  tie   caused   a   subsidence   of  the   track, 

App.  — ,  48  S.  W.  59;   Gulf,  G.  &  8.  F.  the  result  being  that  a  car  which  was 

R.   Co.   V.   Sohl    (1895)    —   Tex.    Civ.  about  to  be  coupled  was   thrown   over 

App.  — ,  29  S.  W.  1131.  to  one  side,  and  its  drawhead  slipped 

i  Louisville    &    'N.    R.    Go.    v.    Foley  past  that  of  the  car  to  which   it  was 

(1893)    94  Ky.  220,  21  S.  W.  866.  about  to  be  united)  ;   Houston  &  T.  G. 

1(a)     Railway    tracks    and    appurte-  ^-    C'o.   v.   McNamara    (1883)    59   Tex. 

nances.— It   has   frequently  been   recog-  258    (rotten  ties)  ;   Northern  P.  R.  Co. 

nized  that  trainmen,  having  no  duties  v.   Teeter    (1894)    11   C.   C.  A.   332,   27 

to  perform   in   respect  to   construction  U.  S.  App.  316,  63  Fed.  527    (hole  un- 

and  maintenance   of   the   roadway,    are  <ier  ties  concealed  by  slush)  ;  Porter  v. 

not  chargeable   with   notice   of   defects  Banmibal  &   St.   J.  R.   Co.    (1879)    71 

therein    {Georgia   P.   R.    Go.    v.    Davis  ^o.  66,   36  Am.   Rep.   454    (hole  under 

[1890]    92   Ala.   300,   25   Am.    St.    Rep.  tie)  ;   Little  Rock,   M.  R.   &   T.  R.   Go. 

47,    9    So.    252);     and    that    diligence  v.   Leverett    (1886)    48   Ark.   333,   3   S. 

in  inspecting  a  roadbed  is  not  required  W.   50    (no  ballast)  ;    Cleveland,   C.   C. 

of  any  servants  of  a  railway  company  d    St.   L.   R.    Go.   v.    Sloan    (1894)     11 

except  those  whose  duty  it  is  to  inspect  Ind.  App.  401,  39  N.  E.  174    (no  bal- 

it    (Southern    P.    R.    Co.    v.    Aylward  last;   ties  irregularly  spaced)  ;   Illinois 

[1891]  79  Tex.  676,  15  S.  W.  697).  G.  R.   Co.  v.   Sanders    (1897)    166   111. 

In  the  following  cases  trainmen  were  270,  46  N.  E.  799,  affirming   (1896)   66 
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111.   App.   439    (unfilled  space   between    Co.    v.    Bonatz    (1898)     —    Tex.    Civ. 
ties)  ;  Little  Rock  &  M.  R.  Go.  v.  Mose-    App.  — ,  48  S.  W.  767. 
ley  (1893)   6  C.  C.  A.  225,  56  Fed.  1009        That  a  switchman  engaged  in  coup- 
(want   of   filling   between   the   ends   of    ling    cars     is    not    bound    to    observe 
the  ties)  ;    Gregg  v.   Ghicago  &   W.  M.    whether   guard   rails   are   blocked   was 
R.  Co.   ( 1892 )    91  Mich.  G24,  52  N.  W.    laid  down  in  Curtis  v.  Ghicago  &  N.  W. 
62    (piles    of   snow    shoveled    from   be-    R.   Co.    (1897)    95  Wis.  460,  70  N.  W. 
tween  the  rails  of  a  side  track  and  left    665.     A  similar   doctrine   seems  to  be 
lying  beside  it)  ;  Little  Rock  d  Ft.  8.    adopted   in   Trott  v.   Chicago,   R.  I.  & 
R.   Go.  V.  Toss    (1892)   —  Ark.  — ,  18    P.    R.    Co.     (1901)     115    Iowa,    80,    86 
S.  W.  172  (landslide  obstructed  track)  ;    N.   W.   33.      But   the   precise   rationale 
Pennsylvania  Co.  v.  Brush   (1891)    130    of  the  decision  is  not  quite  clear.     The 
Ind.   347,    28   N.   E.    615    (split   ties)  ;    obligation  to  notice  such  conditions  is, 
Devlin  v.   Wabash,  St.  L.  &  P.   R.   Co.    however,  asserted  in  several  other  cases. 
(1885)    87   Mo.   545-  (engineer,   though    See  §  1323,  note  1  (h) ,  ante. 
knowing  that  rails  are  old,  light,  and        In  Waldhier  v.  Hannibal  &  St.  J.  R. 
well-worn,  is  not  bound  to  pursue  the    Go.    (1885)    87  Mo.  37,  where  a,  brake- 
inquiry  and  determine  whether  the  road    man's  foot  caught  under  the  loose  plate 
is  fit  for  use)  ;    Chicago,  M.  &   St.  P.    of  a  frog,  he  knowing  that  the  point 
R.  Go.  V.  Riley  (1906)   76  C.  C.  A.  107,    of  the  frog  was  broken,  but  not  that  the 
145   Fed.   137,   7  Ann.   Cas.  327    (steps    plate  was  loose,  it  was  held  that  he  was 
on    car    came    in    contact   with    switch    entitled    to    recover,    unless   a   prudent 
handle)  ;    Union  Traction  Co.  v.  Buck-    person  would  not  have  worked  about  a 
lamd  (1904)   34  Ind.  App.  420,  72  N.  E.    broken  frog,  since  he  was  not  bound  to 
158  (track  on  steep  grade  not  sanded)  ;     inquire  into  the  condition  of  the  whole 
Smith   V.   Chicago,   R.   I.   &   P.   R.    Co.    frog.     Gulf,  C.  &  8.  F.  R.  Co.  v.  Hohl 
(1910)    82  Kan.   136,   28  L.R.A.(N.S.)     (1895)   —  Tex.  Civ.  App.  — ,  29  S.  W. 
1255,   107   Pac.   635    (engineer  hurt  by    1131  (track  was  not  properly  surfaced; 
derailment  caused  by  defective  ties  and    guard  rail  was  not  at  proper  distance 
rails)  ;     Gulf,    C.    <C-    S.    F.    R.    Co.    v.    from  main  rail,  and  its  ends  were  not 
Boyce    (1905)    39   Tex.   Civ.   App.   195,    on  the  ties). 

87  S.  W.  395  (washout)  ;  Ghicago,  R.  A  brakeman  is  not  bound  to  examine 
/.  d  P.  R.  Co.  V.  Birk  (1907)  44  Tex.  into  the  location  of  sidings  with  respect 
Civ.  App.  615,  99  S.  W.  753  (fireman  to  adjoining  tracks.  Pennsylvania  Co. 
injured  by  defective  track)  ;  Missouri,  v.  McGormick  (1891)  131  Ind.  250,  30 
K.  &  T.  R.  Co.  V.  Poole  (1910)  —  Tex.  N.  E.  27  (space  between  main  and  side 
Civ.  App.  — ,  123  S.  W.  1176  (new  tracks  being  •  insufficient,  a  brakeman 
track)  ;  Taillancourt  v.  Grand  Trunk  was  struck  by  a  car  standing  on  the 
R.  Co.    (1909)    82  Vt.   416,   74  Atl.   99    side  track). 

(brakeman  injured  by  large  clinkers  Train  hands  are  not  bound  to  exam- 
left  along  the  track)  ;  Laughy  v.  Bird  ine  into  the  condition  of  the  fences 
(6  W.  Lumber  Go.  (1908)  136  Wis.  along  the  track.  Dickson  v.  Omaha  & 
301,  117  N.  W.  796  (road  not  properly  St.  L.  R.  Co.  (1894)  124  Mo.  140, 
graded)  ;  Dale  v.  St.  Louis,  K.  G.  d  25  L.R.A.  320,  46  Am.  St.  Rep.  429, 
N.  R.  Co.   (1876)  63  Mo.  459   (defective    27  S.  W.  476. 

rail  joint)  ;  Chicago  d  E.  R.  Co.  v.  (b)  Obstructions  besides  railway 
Binkopski  (1897)  72  111.  App.  22  (hole  tracks. — Johnson  v.  Oregon  Short  Line 
6  inches  deep  close  to  track);  Bird  v.  ^-  ^°-  (1892)  23  Or.  94,  31  Pac.  283 
Long  Island  R.  Co.  (1896)  11  App.  (switchman  not  expected  to  measure 
Div.  134,  42  N.  Y.  Supp.  888;  Louis-  carefully  the  distance  between  a  switch 
ville,    N.    A.    d    C.    R.    Go.    v.    Wright    ^^^^n       ""  n^o^Tal'  ff°''iZ    o?' F"' 

(1888)  115  Ind.  378,  7  Am.  St.  Rep.  ^1  ^-^2'  A  P  '^  9^  J^^'  ^  n/ 
Ann    lo  T.T    T,    -lAir      A^  -L-  m     j>    n     '^''-  ^ep.  47,  9   So.  252    (brakeman  not 

432    16  N.  E.   145;   ^toMson,  T.  d  8.    bound  to  know  that  there  is  a  project- 

^-   ■'^.'o^"-   ";.?"'"'■*''    ^^^^J?    ^^   ^^"-  ing  rock  so  close  to  the  track  as  to  be 

235,  48  Pac.  953;  Jones  v.  Shaw  (1897)  dangerous)  ;   Ghicago,  R.  I.  d  P.  R.  Go. 

16  Tex.  Civ.  App.  290,  41  S.  W.  690;  v.    Cleveland    (1900)    92   111.   App.   308 

Houston  d  T.  C.  R.  Co.  v.  McNamara  (for    jury    to    say    whether    trainman 

(1883)    59   Tex.   255;    Southern   P.   R.  should  have  known  whether  a  building 

Co.   V.  Markey    (1892)    —  Tex.  — ,   19  erected    for    the    purpose    of    signaling 

S.   W.   392;   International  d   G.   N.  R  trains  was  dangerously  near  the  track)  ; 
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Indianapolis  Traction  &  Terminal  Co.  v. 
HoUzclaw  (1907)  40  Ind.  App.  311,  81 
N.  E.  1084  (question  for  jury  whether 
trainman  appreciated  danger  from  tele- 
phone pole)  ;  Indianapolis  Traction  & 
Terminal  Co.  v.  Eoltzclaio,  supra  (con- 
ductor has  a  right  to  assume  that  poles 
are  not  placed  too  near  the  tracks)  ; 
Cloud  V.  Atchison,  T.  &  8.  F.  B.  Co. 
(1910)  82  Kan.  851,  109  Pac.  400  (en- 
gineer not  presumed  to  know  exact  dis- 
tance from  cab  to  girder  of  bridge, 
where  engines  are  of  different  widths, 
and  some  sway  more  than  others)  ; 
Redmond  v.  Quincy,  0,  £  K.  C.  R.  Co. 
(1910)  225  Mo.  721,  126  S.  W.  159 
(railroad  employee  not  bound  to  meas- 
ure distance  between  cars  on  main 
track  and  cars  placed  on  siding,  under 
the  immediate  supervision  of  the  yard 
master)  ;  Galveston,  H.  <&  8.  A.  R.  Co. 
V.  Brown  (1903)  33  Tex.  Civ.  App.  589, 
77  S.  W.  832  (brakeman  need  not  in- 
spect premises  in  order  to  discover 
whether  posts  are  in  dangerous  prox- 
imity to  track)  ;  Atchison,  T.  &  8.  F.  R. 
Co.  V.  Taclc  (1910)  —  Tex.  Civ.  App. 
— ,  130  S.  W.  596  (engineer  held  not  to 
be  required  to  anticipate  that  a  cattle 
guard  will  be  constructed  dangerously 
near  the  track)  ;  Northern  P.  R.  Co.  v. 
Tynan  (1902)  56  C.  C.  A.  192,  119 
Fed.  288   (defective  coupler). 

A  brakeman  is  not  required  to  direct 
his  attention  to  the  discovery  of  dangers 
caused  by  impediments  and  structures 
in  no  way  required  in  the  operation  of 
the  road, — such  as  a  post  erected  close 
to  the  track  by  a.  station  agent,  for  the 
purpose  of  supporting  a  clothes  line 
used  by  his  family.  Kearns  Y.  Chicago, 
M.  d  St.  P.  R.  Co.  (1885)  66  Iowa,  599, 
24  N.  W.  231. 

A  switchman  whose  duties  are  merely 
to  perform  manual  labor  in  moving  and 
placing  cars  on  yard  tracks,  and  not  to 
determine  their  location  or  see  that  the 
tracks  are  clear  of  obstructions,  is  not 
guilty  of  contributory  negligence  be- 
cause he  did  not  ascertain  that  a  car 
had  been  left  standing  in  such  danger- 
ous proximity  to  an  adjacent  track  as 
to  render  it  unsafe  for  him  to  perform 
his  duties.  Kansas  City,  M.  &  B.  R. 
Co.  v.  Burton  (1893)  97  Ala.  240,  12 
So.  88. 

A  railroad  switchman  has  the  right 
to  presume  that  a  car  which  he  is  or- 
dered to  assist  in  moving  is  on  the 
track,  and  that  he  will  not  be  caught 
letween    it    and    cars    standing    on    an 


adjoining  track  because  it  has  been 
started  while  one  pair  of  wheels  is  off 
of  the  track.  Chicago  d  E.  I.  B.  Co. 
v.  Driscoll  (1897)  70  111.  App.  91,  re- 
versed in  (1898)  176  111.  330,  52  N. 
E.  921 ;  but  the  reversal  was  on  the 
ground  that  negligence  on  the  defend- 
ant's part  was  not  proved.  The  ques- 
tion of  contributory  negligence  was  not 
discussed. 

(c)  Obstructions  ahove  railway 
tracks. — A  trainman  has  a  right  to  as- 
sume that  overhead  bridges  are  con- 
structed sufficiently  high  to  be  safe. 
St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Irivin 
(1887)  37  Kan.  701,  1  Am.  St.  Rep. 
266,  16  Pae.  146. 

A  brakeman  is  not  required  to  go 
over  the  road  on  a  tour  of  inspection 
looking  for  dangerous  bridges,  before 
he  enters  the  service.  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Wright  (1888)  115  Ind. 
378,  7  Am.  St.  Rep.  432,  16  N.  E.  145. 

(d)  Railway  cars. — It  is  no  part  of 
the  ordinary  duty  of  a  brakeman  to  in- 
spect the  various  parts  of  the  brakes 
which  he  handles;  nor  does  he  hold  him- 
self out  as  having  sufficient  skill  to  de- 
termine by  an  inspection  their  fitness 
for    use.      Central    R.    Co.    v.    Haslett 

(]884)   74  Ga.  59. 

Knowledge  was  held  not  to  be  imput- 
able to  trainmen,  as  a  matter  of  law, 
in  the  following  cases:  Goodrich  v. 
New  York  C.  &  B.  R.  R.  Co.  (1889) 
116  N.  Y.  398,  5  L.R.A.  750,  15  Am. 
St.  Rep.  410,  22  N.  E.  397  (bumpers 
of  unequal  height)  ;  Ransier  v.  Min- 
neapolis &  St.  L.  R.  Co.  (1884)  32 
Minn.  332,  20  N.  W.  332  (ratchet  was 
so  much  worn  that  it  would  not  hold 
the  ratchet  wheel  when  it  was  shaken 
by  the  movement  of  the  cars)  ;  Ohio  & 
M.  R.  Co.  V.  Pearcy  (1890)  128  Ind. 
208,  27  N.  E.  479  (threads  of  screw  on 
top  of  brake  staff  were  so  worn  that 
they  did  not  hold  the  nut  which  secured 
the  wheel)  ;  International  &  C.  N.  R. 
Co.  V.  Emery  (1896)  14  Tex.  Civ.  App. 
551,  40  S.  W.  149  ("dog"  intended  to 
catch  in  the  ratchet  of  brake  was  too 
loose  to  hold  it)  :  Van  Tassell  v.  A^eio 
York,  L.  E.  &  W.  R.  Co.  (1892)  1 
Misc.  299,  20  N.  Y.  Supp.  708,  affirmed 
in  (1894)  142  N.  Y.  634,  37  N.  E.  566 
(board  forming  brake  step  was  sprung 
in  such  a  way  that  the  defect  was  only 
visible  from  below)  ;  Galveston,  B.  & 
8.  A.  R.  Co.  V.  Templeton  (1894)  — 
Tex.  Civ.  App.  — ,  25  S.  W.  135,  af- 
firmed in   (1894)   87  Tex.  42,  26  S.  W. 
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1066    (defect  in  brake  which  a  switch-  290,   41   S.   W.  690    (defective  truck)  ; 

man    could    have    ascertained    only    by  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Webster 

mounting  the  car);  Louisville,  N.  A.  &  (1911)    99  Ark.  265,   137   S.   W.   1103, 

C.  R.  Co.  V.  Buck   (1888)   116  Ind.  566,  1199    (defective  grab   irons);    O'Flana- 

2  L.R.A.   520,   9  Am.  St.  Rep.  883,   19  gan  v.  Missouri  P.  R.  Co.    (1910)    145 

N.  E.  453   (brakeman  injured  owing  to  Mo.  App.  276,  129  S.  W.  1019    (defec- 

absence  of  reach  rod  on  brake  beam,  a.  tive  hand  holds)  ;  Missouri,  K.  &  T.  R. 

defect  only  discoverable  by  looking  un-  Co.    v.    Hoskins     (1904)     34    Tex.   Civ. 

der  the  car)  ;  Chicago  d  E.  I.  R.  Co.  v.  App.  627,  79  S.  W.  369   (defective  hand 

Kneirim   (1894)    152  111.  458,  39  N.  E.  holds);    El   Paso    d   8.   W.   R.    Co.   v. 

524,  affirming   (1892)    48  111.  App.  243  Vizard    (1905)    39  Tex.  Civ.  App.  534, 

(helper  in  yard,  engaged  in  switching,  88   S.   W.   457    (hand   rails   defective); 

not  bound   to  examine  brakes)  ;   Brad-  El   Paso   &    8.    W.   R.    Co.    v.    O'Keefe 

shaw   V.    Chicago,    R.   I.    &   P.    R.    Co.  (1908)    50  Tex.  Civ.  App.   579,  110  S. 

(1897)    58  Kan.  618,  50  Pac.  876   (jan-  W.  1002   (ear  steps). 

ney  coupler  slipped  too  far  into  the  cast-  A  trainman  is  entitled  to  assume  that 

ing   which    received    it,    owing    to    the  a  side  ladder  is  safe,  where  its  appear- 

fact  that  the  middle  projection  of  that  ance    is    not    such    as    to    awaken    his 

casting  was  defective,  and  a  brakeman's  doubts,   and  make  him  hesitate  in  the 

hand  was  caught)  ;  Mason  v.  Richmond  discharge  of  his  duty,  or  refuse  to  ven- 

rf  D.  R.  Co.    (1892)   111  N.  C.  482,  18  ture  on  it.     Goodman  v.  Richmond  £  D. 

L.R.A.   845,   32   Am.   St.   Rep.    814,    16  R.  Co.   (1886)   81  Va.  576. 

S.  E.  698    (no  bumpers  to  prevent  cars  In  a  case  where  a  brakeman  was  in- 

from   coming   together)  ;    Denver,   T.   cE  jured  owing  to  the  fact  that  the  ratchet 

Ft.  W.  R.  Co.  V.  Smoch  (1897)  23  Colo,  of  a  brake  would  not  hold,  the   court 

456,   48   Pac.   681    (drawheads   in   such  declined   to  set  aside  a  verdict  for  the 

a  condition  that  they  slipped  past  each  plaintiff,    where    answers   to   interroga- 

other)  ;    Taylor  v.   Missouri  P.   R.   Co.  tories   were   conflicting,  the  purport  of 

(1891)  — Mo.  — ,  16  S.  W.  206  (switch-  one  being   that   the   defect   could   have 

man  not,  as  matter  of  law,  chargeable  been  readily  discovered  by  the  plaintiff, 

with  knowledge  of  the  danger  of  using  and  of  another  that  it  could  not  have 

a  coupling  consisting  of  a  piece  of  brake  been  discovered  if  an  examination  had 

beam  rod,  partly  bent,  but  not  sufficient-  been  made.     Matchett  v.  Cincinnati,  W. 

ly  to  stay  in  place  when  the  cars  came  d  M.  R.  Co.   (1892)  132  Ind.  334,  31  N. 

together)  ;  Louisville,  N.  A.  &  C.  R.  Co.  E.  792. 

V.  Howell    (1897)    147  Ind.  266,  45  N.  In  a.  case  where  a  car  which  the  serv- 

E.  584  (broken  link)  ;  Boujers  v.  Union  ant    was    ordered    to    mount    careened, 

P.  R.  Co.    (1885)    4  Utah,  215,   7  Pac.  owing  to  the  fact  that  the  side  bearings 

251    (workman  employed  as  "track-fix-  were  missing  and  it  was  not  properly 

er,"  and  to  assist  in  replacing  upon  the  blocked,   it  was   held  that  he   was  not 

track  the  cars  which  should  get  oflf  a  negligent  in  failing  to  examine  into  its 

certain     curve,     not     chargeable     with  condition   before   he   obeyed   the   order, 

knowledge  that  the  couplings  were  made  Southern  R.  Co.  v.  Hart  (1901)  —  Ky. 

of  iron  of  a  bad  quality)  ;  Texas  Mexi-  — ,  64  S.  W.  650. 

can  R.  Co.  v.  King   (1896)   14  Tex.  Civ.  The  rule  that  trainmen  are  not  bound 

App.   290,  37   S.  W.   34    (partition  be-  to  inspect  cars  is  applicable  to  foreign 

tween  upper  and  lower  part  of   draw-  (,„s,  as  well  as  to  those  belonging  to 

head  was  broken)  ;  M^ssour^K   d  T.R.  their  employer.     New  Orleans  d  N.  E. 

a\^\^7    Zl'"^     W     lUn     7Z-JZ  «•  ^o-  ^    currents   (1900)   40  C.  C.  A. 

App.    487,    43    o.    W.    1090     (wood    m  .„_    Tnr.-n>j..ir/\i.     i.'i_iij     i     i 

which  the  screw  holding  a  round  of  a  465, J 00  Fed.  415  (nut  which  held  wheel 

ladder  was  inserted  was  so  rotten  that  °*    '"''^''^    °"    t^e    rod    was    missmg)  , 

the  screw  became  loose)  ;  Illinois  G.  R.  Southern  R.   Co.   v.  Duvall    (1900)    22 

Go.  V.  miliard   (1896)    99  Ky.  684,  37  Ky.  L.  Rep.  56,  56  S.  W.  988   (car  dan- 

S.  W.  75  (top  of  bolt  was  so  worn  that  gerously  high  compared  with  the  eleva- 

the  round  of  the  ladder  which  it  held  tion  of  overhead  bridges), 

came    off    wher    grasped)  ;    Fordyce    v.  A  brakeman  in  a  repair  yard  is  not 

Culver  (1893)  2  Tex.  Civ.  App.  569,  22  required  to   inspect  a  car   returned  to 

S.  W.  237    (top  of  car  to  which  hand-  the  ordinary  tracks  for  use  after  being 

hold  was  screwed  had  become  rotten)  ;  repaired,    before   attempting   to    couple 

Jones  V.  Shaw  (1897)  16  Tex.  Civ.  App.  another  ear  thereto.     Jennings  v.  Veto 
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7ork,   N.   n.   &   S.   R.    Co.    (1895)    12  not  chargeable  with  a  knowledge  of  la- 

Misc.  408,  33  N.  Y.  Supp.  585.  tent  defects  in  hand  cars.    Siela  v.  Ean- 

The   risk   occasioned  by   the  want  of  rUlal  d  St.  J.  R.  Co.  (1884)  82  Mo.  430 

stakes  or  cleats  on  a  car  loaded  with  (section  hand  allowed  to  recover  where 

stone  and  to  be  coupled  to  another  is  he  was   injured   by   the   breaking  of   a 

not    so    obvious    that    a,    brakeman    is  brittle  handle  of  a  hand  car,  the  defect 

chargeable,     as    matter    of    law,    with  not  being  obvious  to  him  by  reason  of 

knowledge  of  it,  where  it  is  shown  that  the  fact  that  he  was  near  sighted  and 

the  company's  rules  required  the  stones  the   handle   was    covered   with   paint)  ; 

to  be  thus  secured.    Under  such  circum-  Covey    v.    Hannibal    &    Bt.    J.    R.    Go. 

stances  it  is  at  least  a  question  for  the  (1885)  86  Mo.  641,  S.  C.  (1887)  27  Mo. 

jury  whether  a  brakeman  is  justified  in  App.  170    (handle  was  made  of  brittle 

assuming  that  the  load  is  properly  se-  wood)  ;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Silli- 

cured.      Austin    v.    Fitchburg    R.    Co.  phant   (1888)   70  Tex.  623,  8  S.  W.  673 

(1899)  172   Mass.   484,   52   N.   E.   527  (break  in  lever  covered  by  iron  socket)  ; 
(concussion  of  coupling  threw  a  stone  East  Tennessee,  V.  &  G.  R.  Co.  v.  Smith 

oflf  the  car).  (1882)   9  Lea,  685   (latent  unsoundness 

A    car    repairer    going    under    a   car  in  lever)  ;  Burton  v.  Missouri  P.  R.  Co. 

which  is  raised  up  for  the  purpose  of  (1888)     32   Mo.    App.   455     (particular 

repairs  does  not  assume  the  risk  of  la-  defect  not  stated )  ;  Southern  R.  Co.  v. 

tent  defects  in  the  car,  which  he  has  not  MoGowan    (1907)    149  Ala.  440,  43  So. 

been  ordered  to  repair,  but  on  account  378   (unsafe  handle), 

of  which  it  falls  and  crushes  him.     C  (g)  Scaffolds,  platforms,  etc. — A  serv- 

H.  Hammond  Go.  v.  Mason    (1895)    12  ant  working  on  a  scaffold  has  a  right 

Ind.  App.  469,  40  N.  E.  642.  to  assume  that  it   is   safe,   and   is  not 

(e)  Locomotives. — The  servants  who  bound  to  examine  it.  Sensing  v.  Stein- 
use,  or  have  occasion  to  be  on,  locomo-  way  <S>  Sons  (1886)  101  N.  Y.  547,  5 
fives  are  not  bound  to  inspect  them.  N.  E.  449  (defect  on  lower  side  of 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Smith  plank)  ;  Reber  v.  Tower  (1881)   11  Mo. 

(1900)  24  Tex.  Civ.  App.  127,  57  S.  W.  App.  199  (engineer  allowed  to  recover 
999  (engineer  injured  by  top-heavy  lo-  where  the  decayed  timbers  of  a  platform 
comotive)  ;  St.  Louis  &  S.  F.  R.  Go.  v.  broke)  ;  Edward  Hines  Lumber  Co.  v. 
McClain  (1891)  80  Tex.  85,  15  S.  W.  Ligas  (1896)  68  111.  App.  523  (1898) 
789  (fireman  injured);  Tyler  S.  E.  R.  172  111.  315,  64  Am.  St.  Rep.  38,  50 
Co.  V.  Rasberry  (1896)  13  Tex.  Civ.  N.  E.  225  (knot  in  plank;  defect  not 
App.  185,  34  S.  W.  794  (fireman  not  visible);  Rice  &  B.  Malting  Co.  v. 
necessarily  negligent  in  continuing  to  Paulsen  (1893)  51  111.  App.  123  (plank 
work  on  locomotive  with  defects  inside  of  scaffold  was  left  unfastened,  and 
the  boiler)  ;  Sabine  d  E.  T.  R.  Co.  v.  tipped  up  when  the  servant  stepped 
Ewing  (1892)  1  Tex.  Civ.  App.  531,  21  on  it)  ;  Cliicago  d  A.  R.  Co.  v.  Maroney 
S.  W.  700  (fireman  injured  by  defective  (1896)  67  111.  App.  618  (insufficient 
coupling  between  engine  and  tender)  ;  bracing  and  other  defects  not  speci- 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Mulligan  fled)  ;  McLean  v.  Standard  Oil  Co. 
(1895)  14  C.  C.  A.  547,  34  U.  S.  App.  (1893)  50  N.  Y.  S.  R.  626,  21  N.  Y. 
1,  67  Fed.  569  (helper  of  engine  hostler  Supp.  874  (cross-grained  plank  gave 
injured  by  a  cracked  footboard)  ;  Gulf,  way  under  an  iron  worker)  ;  Cunning- 
C.  d  8.  F.  R.  Co.  V.  Kelly  (1896)  -—  ham  v.  Sicilian  Asphalt  Paving  Co. 
Tex.  Civ.  App.  — ,  34  S.  W.  140  (coal  (1900)  49  App.  Div.  380,  63  N.  Y.  Supp. 
heaver  injured,  while  cleaning  out  the  357  (rotten  and  wormeaten  plank  broke 
ash  pan,  by  a  defective  damper)  ;  Texas  under  servant)  ;  Cole  v.  Warren  Mfg. 
d  Ft.  8.  R.  Co.  V.  Hartnett  (1903)  33  Go.  (1899)  63  N.  J.  L.  626,  44  Atl.  647 
Tex.  Civ.  App.  103,  75  S.  W.  809  (en-  (plaintiff  held  not  to  be  negligent  in 
gineer  injured  by  defective  step)  ;  Mis-  standing  on  the  end  planks  of  a  scaffold 
souri,  K.  d  T.  R.  Co.  v.  Lynch  (1905)  which  supported  a  line  of  overhead 
40  Tex.  Civ.  App.  543,  90  S.  W.  511  (de-  shafting)  ;  Burnside  v.  Peterson  (1908) 
fective  shaker-bar  attachment);  Gal-  43  Colo.  382,  17  L.R.A.(N.S.)  76,  96 
veston,  H.  d  S.  A.  R.  Co.  v.  Udalle  Pac.  256  (trapdoor  in  floor  tipped  up)  ; 
(1905)  —  Tex.  Civ.  App.  — ,  91  S.  W.  Schillinger  Bros.  Co.  v.  Smith  (1907) 
330  (fireman  injured  by  defective  apron  225  111.  74,  80  N.  E.  65  (scaffold  al- 
between  locomotive  and  tender).  tered  in  absence  of  plaintiff);   Allison 

(f)  Hand   cars. — Section   hands   are  v.  Stivers  (1910)  81  Kan.  713,  106  Pac. 
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996  (nature  of  defect  not  given)  ; 
Thompson  v.  American  Writing  Paper 
Co.  (1904)  187  Mass.  93,  72  N.  E.  343 
(servant  engaged  in  repairing  machin- 
ery may  assume  that  the  floor  is  safe)  ; 
Rick  V.  Saginaw  Bay  Towing  Co. 
(1903)  132  Mich.  237,  102  Am.  St. 
Rep.  422,  93  N.  W.  632  (staging  swung 
at  side  of  vessel)  ;  Combs  v.  Rountree 
Constr.  Co.  (1907)  205  Mo.  367,  104 
S.  W.  77  (cleat  used  as  a  foothold  not 
properly  fastened)  ;  Berthelson  v.  Cal- 
ler (1906)  111  App.  Div.  142,  97  N.  Y. 
Supp.  421   (pier  removed). 

A  common  laborer  employed  in  bring- 
ing timbers  and  in  carrying  a  heavy 
girder,  although  a  carpenter  by  trade, 
is  not  bound  to  inspect  tlie  materials  in 
a  scaffold  which  he  helps  to  build  for 
the  purpose  of  carrj'ing  such  timber 
over  it.  Goldie  v.  Werner  (1893)  30 
111.  App.  297,  affirmed  in  (1894)  151  111. 
551,  38  N.  E.  95  (knot  in  a  joist). 

A  servant  working  on  or  near  a  pile 
of  lumber  is  not  bound  to  examine  it 
for  the  purpose  of  ascertaining  whether 
it  has  been  safely  constructed.  Zintek 
V.  Stimson  Mill  Co.  (1894)  9  Wash. 
395,  37  Pac.  340;  Rigdon  v.  Allegany 
Lumber  Co.  (1891)  37  N.  Y.  S.  R.  514, 
13  N.  Y.  Supp.  871. 

A  servant  set  to  work  beside  a  pile  of 
ore  from  which  material  is  to  be  loos- 
ened by  the  use  of  explosives  is  not 
bound  to  study  the  conditions  affecting 
the  stability  of  the  ore  at  the  sides  of 
the  pile.  Illinois  Steel  Co.  v.  Schyman- 
owski  (1896)  162  111.  447,  44  N.  E.  876. 

(h)  Gangways. — ^A  servant  is  not 
bound  to  examine  a  gangway  before  go- 
ing on  it.  Alabaster  Co.  v.  Lonergan 
(1900)  90  111.  App.  353  (defect  not 
specified). 

Whether  a  break  in  a,  plank  guarding 
a  tank  was  obvious  to  the  servant  was 
held  to  be  a  question  for  jury,  as  it  was 
only  3  inches  high,  and  liable  to  be  con- 
cealed by  accumulations  of  dirt.  Moore 
V.  St.  Louis  Wire  Mill  Go.  (1893)  55 
Mo.  App.  491. 

A  servant  has  been  allowed  to  re- 
cover where  a  bracket  supporting  the 
plank  footpath  on  which  he  was  work- 
ing was  knocked  away  by  a  passing  wa- 
gon, the  result  being  that  the  footpath 
fell.  The  grounds  assigned  for  the  de- 
cision were  that  the  liability  of  the 
structure  to  be  injured  in  this  way  was 
not  a  risk  "open  to  observation,"  and 
that  the  servant  was  not  required  to 


notice  the  manner  in  which  the  planks, 
were  sustained  underneath.  Sellick  v^ 
J.  Langdon  &  Co  (1891)  37  N.  Y.  S. 
R.  511,  13  N.  Y.  Supp.  858. 

A  servant  may  assume  that  the  mas- 
ter has  exercised  due  care  in  making 
a  path  for  him  near  a  fly  wheel.  Lunde 
V.  Cudahy  Packing  Co.  (1908)  139' 
Iowa,  688,  117  N.  W.  1003. 

(i)  Runways. — An  employee  in  a, 
brewery  has  the  right  to  rely  on  the 
safety  of  a  run  down  which  beer  kegs 
are  permitted  to  slide  into  the  cellar,, 
where  it  is  not  part  of  his  duty  to  re- 
pair defects.  Mayer  v.  Liebmann- 
(1897)  16  App.  Div.  54,  44  N.  Y.  Supp. 
1067. 

An  employee  in  a,  sawmill  has  the- 
right  to  assume  that  a  runway  upon, 
which  he  is  obliged  to  step  in  the  per- 
formance of  his  duties  is  safe.  Ozan- 
Lumber  Co.  v.  Bryan  (1909)  90  Ark. 
223,  119  S.  W.  73. 

(j)  Buildings.— A  factory  hand  hired; 
to  do  knitting  not  required  to  examine- 
into  the  safe  construction  of  a  privy 
provided  for  his  use,  or  chargeable  with 
knowledge  whether  it  was  or  was  not. 
safely  constructed.  Ryan  v.  Fowler- 
(1862)   24  N.  Y.  410,  82  Am.  Dec.  315. 

A  carpenter  hired  to  work  on  a  roof 
not  bound  to  examine  into  the  condition 
of  the  building.  Giles  v.  Diamond  State 
Iron  Co.  (1887)  7  Houst.  (Del.)  453,  8i 
Atl.  368   (charge  to  jury). 

A  servant  not  a  carpenter  entitled  to- 
assume  that  roof  of  building  in  which 
he  works  is  strong  enough  to  protect 
him  from  ice  which  may  fall  from  ani 
adjacent  building.  Gaul  v.  Rochester 
Paper  Co.  (1893)  72  Hun,  485,  25  N.  Y. 
Supp.  443. 

The  mere  fact  that  a  servant  knows 
that  the  floor  of  his  master's  shop  is  de- 
cayed will  not,  as  a  matter  of  law,  pre- 
vent him  from  recovering  for  injuries- 
received  by  its  giving  way  under  him, 
since  the  accident  would  have  happened! 
without  his  fault,  if  the  existence  of  ac- 
tual danger  could  not  have  been  ascer- 
tained without  an  examination  of  the 
under  side  of  the  floor  or  of  the  parts- 
of  the  building  under  it.  Hulddleston  v._ 
Lowell  Machine  Shop  (1871)  106  Mass. 
282. 

In  a  case  where  the  moving  of  a  load- 
ed truck  over  the  ends  of  the  loose 
boards  of  a  defective  floor  caused  them 
to  tip  up,  and  thus  throw  a  bale  of  cot- 
ton on  the  plaintiff',  it  was  held  that  he 
was  not,  as  a  matter  of  law,  guilty  o£ 
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negligence  in  having  knelt  down  under- 
neath the  bale  just  before  the  accident, 
Norman  v.  Walash  R.  Co.  (1894)  10  C. 
C.  A.  617,  22  U.  S.  App.  505,  62  Fed. 
727. 

(k)  Seats. — A  servant  is  not  charge- 
able with  knowledge  that  a  seat  is  lia- 
ble to  tip  up,  where  the  amount  of  lev- 
erage can  only  be  ascertained  by  look- 
ing underneath  it.  Spaulding  v.  Forbes 
Lithograph  Mfg.  Go.  (1898)  171  Mass. 
271,  68  Am.  St.  Rep.  424,  50  N.  E.  543. 

(1)  Unguarded  openings. — A  servant 
who,  wliile  employed  at  a  part  of  the 
premises  where  he  had  never  "worked  be- 
fore, stepped  back  into  an  uncovered 
barrel  of  hot  water  close  by,  the  top  of 
which  was  level  with  the  surface  of  the 
ground,  cannot  be  debarred  from  recov- 
ery on  the  ground  that  he  should  have 
looked  out  for  such  a  pitfall.  Johnson 
V.  Tacoma  MUX  Co.  (1900)  22  Wash.  88, 
60  Pac.  53. 

A  servant  who  has  been  working  for 
one  day  on  a  trestle  within  a  few  feet 
of  an  uncovered  hole  leading  down  into 
a  coal  bunker  is  not,  as  matter  of  law, 
negligent  in  assuming,  when  his  duties 
require  him  on  a  subsequent  occasion  to 
work  near  it  during  the  night  and  with 
insufficient  light,  that  it  will  be  kept 
covered  when  not  in  use.  Boyle  v.  Deg- 
non-McLean  Gonstr.  Co.  (1900)  47  App. 
Div.  311,  61  N.  Y.  Supp.  1043,  leave  to 
appealed  denied  in  (1900)  49  App.  Div. 
636,  63  N.  Y.  Supp.  1105. 

Where  a  hole  had  been  dug  in  the 
floor  of  a  boiler  room  in  preparing  a 
foundation  for  a  piece  of  machinery, 
and  left  partly  covered,  but  in  an  in- 
secure and  dangerous  condition,  a  fire- 
man had  a  right  to  rely  on  the  general 
appearance  of  safety,  and  the  presump- 
tion that  his  employer  had  provided 
him  a  safe  place  in  which  to  work,  and 
was  not  bound  to  examine  the  hole  crit- 
ically before  stepping  on  the  covering. 
Frye  v.  Bath  Gas  &  Electric  Go.  ( 1900 ) 
94  Me.  17,  46  Atl.  804. 

A  stevedore  injured  by  falling  into  an 
unguarded  trimming  hole  in  a  dark 
place  between  decks  was  justified  in  as- 
suming that  the  place  was  as  safe  as  on 
the  last  preceding  workday.  The  Pro- 
tos  (1891)   48  Fed.  919. 

A  member  of  an  ice  gang  employed  to 
put  ice  on  board  a  ship  is  not  necessa- 
rily negligent  in  assuming  that  a  hatch- 
way covered  by  a  tarpaulin  for  the  pur- 
pose of  receiving  the  ice  is  in  proper 
condition,   notwithstanding   one   of   the 


hatch  covers  has  been  removed,  where 
there  is  nothing  from  its  appearance  to 
indicate  such  removal,  and  that  is  the 
customary  way  of  preparing  a  ship  for 
taking  on  ice.  Perkins  v.  Fumess,  W. 
&  Co.  (1897)  167  Mass.  403,  45  N.  E. 
759.  And  see  Kroeger  v.  Marsh  Bridge 
Go.  (1908)  138  Iowa,  376,  116  N.  W. 
125  (plank  fell  through  opening  in  over- 
head platform) . 

(m)  Telegraph  poles. — A  lineman  who 
is  ordered  to  climb  a  trolley  pole  and 
cut  a  guy  wire  is  not  imprudent  in 
taking  it  for  granted  that  the  pole  is 
planted  sufficiently  deep  to  stand  with- 
out the  support  of  the  wire,  where  noth- 
ing indicates  that  the  planting  is  too 
shallow  to  be  secure  without  the  wire. 
Bland  v.  Shreveport  Belt  R.  Go.  (1896) 
48  La.  Ann.  1057,  36  L.R.A.  114,  20 
So.   284. 

The  contributory  negligence  of  the 
servant  was  held  to  be  for  the  jury, 
where  the  arm  of  a  telegraph  pole  broke, 
owing  to  a  defect  which  was  obvious  on 
inspection,  but  which  was  partially  con- 
cealed by  an  insulator  and  obscured  to 
some  extent  by  paint.  McDonald  v. 
Postal  Teleg.  Co.  (1900)  22  R.  I.  131, 
46  Atl.  407. 

A  lineman  who,  immediately  upon 
reaching  a  pole,  is  ordered  to  climb  it, 
does  not  assume  the  risk  of  its  falling, 
because  of  its  rotten  condition  below  a 
sidewalk  in  which  it  was  planted.  Mun- 
roe  V.  Fred  T.  Ley  &  Go.  (1907)  84  C. 
C.  A.  278,  156  Fed.  468. 

A  lineman  engaged  merely  in  locat- 
ing defects  which  interfered  with  the 
operation  of  the  line  may  assume  that 
the  poles  are  not  defective.  Holden  v. 
Gary  Teleph.  Co.  (1909)  109  Minn.  59, 
122  N.  W.  1018. 

Where  there  is  no  duty  of  inspection 
resting  upon  a  lineman,  either  by  his 
contract  of  employment  or  by  the  de- 
fendant's method  of  condiicting  its  busi- 
ness, he  is  clearly  justified  in  the  as- 
sumption that  a  pole  which  he  has  to 
climb  in  order  to  cut  the  wires  there- 
from, not  because  the  pole  was  to  be 
replaced,  but  because  a  new  system  was 
being  installed,  had  been  inspected  by 
the  defendant  before  he  entered  upon 
the  task  of  removal.  La  Duke  v.  Hud- 
son River  Teleph.  Go.  (1909)  136  App. 
Div.  136,  120  N.  Y.  Supp.  171. 

(n)  Ladders. — As  such  a  defect  is  not 
ascertainable  without  inspection,  the 
question  whether  the  breaking  of  a  lad- 
der,   caused   by    a   cross   piece   therein 
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breaking  because  a  nail  that  fastened 
its  left  end  to  the  side  piece  was  driven 
near  a  knot  in  the  side  piece,  is  an 
obvious  risk,  is  for  the  jury.  Flunigan 
V.  Guggenheim  Smelting  Co.  (1899)  63 
N.  J.  L.  647,  44  Atl.  762. 

( o )  Maohinery.  ■ —  An  inexperienced 
employee  who  injured  his  hand  while 
engaged  in  rubbing  off  the  cylinder 
known  as  a  "beater"  is  not  negligent  in 
failing  to  examine  it  with  a  view  to  dis- 
covering dangers  of  which  there  is  no 
outward  indication.  Howard  Oil  Co.  v. 
Farmer   (1882)   56  Tex.  301. 

A  servant  is  not  bound  to  inspect  the 
condition  of  a  pressing  machine  which 
he  is  operating.  Pioneer  Cooperage  Go. 
v.  RomanovAcz  (1899)  85  111.  App.  407, 
affirmed  in  (19U0)  186  111.  9,  57  N.  E. 
864  (spring  so  loose  that  it  did  not 
stop  the  press  when  the  operator's  foot 
was  taken  off  the  treadle ) . 

An  oiler  on  a  steamship  is  not  charge- 
able with  knowledge  of  the  condition  of 
the  cushion  valves  of  the  feed-pump 
cylinder,  where,  although  it  was  his 
duty  to  examine  the  pump  to  see  that  it 
was  all  right,  it  was  not  his  duty  to 
examine  the  cushion  valves,  which  were 
adjusted  when  the  pipe  was  set  up,  and 
not  thereafter  touched.  Hoes  v.  Ocean 
8.  8.  Co.  (1900)  56  App.  Div.  259,  67 
N.  Y.  Supp.  782. 

A  servant  is  not  chargeable  with 
knowledge  of  a  fracture  in  the  leg  of 
a  steam  drill  at  a  place  where  it  is  con- 
cealed by  the  socket.  Salem  Stone  & 
Lime  Co.  v.  Tepps  (1894)  10  Ind.  App. 
516,  38  N.  E.  229. 

Knowledge  of  the  defective  condition 
of  a  "jack"  not  imputed,  as  a  matter 
of  law,  to  a  servant,  where  it  is  only 
by  taking  the  apparatus  apart  that  the 
defect  can  be  discovered.  Missouri,  K. 
&  T.  R.  Co.  V.  Yowig  (1896)  4  Kan. 
App.  219,  45  Pac.  963. 

A  servant  is  not  required  to  examine 
revolving  shafting  to  discover  whether 
there  are  projecting  set  screws.  Miller 
v.  Inmwa,  P.  &  Co.  (1901)  40  Or.  161, 
66  Pac.  713. 

(p)  Elevators. — A  workman  who  is 
merely  employed  to  load,  ride  on,  and 
unload  an  elevator  is  not  necessarily 
negligent  in  assuming  that  the  elevator 
chain  is  sound.  Mulvey  v.  Rhode  Is- 
land Locomotive  Works  {1885)  14  R. 
I.  204   (worn  link). 

(q)  Derricks. — A  quarryman  operat- 
ing a  derrick  did  not  assume  the  risk 
of  being  injured  by  the  breaking  of  the 


mast,  where  it  was  dry-rotted  in  the 
center,  but  sound  on  the  surface.  Ja/r- 
vis  V.  Northern  New  York  Marble  Co. 
(1900)  55  App.  Div.  272,  67  N.  Y.  Supp. 
78. 

Where  there  is  no  evidence  that  a 
servant  had  any  notice  that  a  derrick 
which  fell  on  him  was  defective,  or  of 
the  danger  attending  its  use,  a  finding, 
in  an  action  for  the  resulting  injuries, 
that  the  manner  of  its  construction  and 
the  danger  attending  its  use  were  as 
apparent  to  the  servant  at  the  time  it 
fell,  and  prior  thereto,  as  to  defendant, 
is  erroneous.  Westirook  v.  Crou>dus 
(1900)  —  Tex.  Civ.  App.  — ,  58  S.  W. 
195. 

(r)  Other  hoisting  appliances. — A 
servant  shoveling  coal  into  tubs  which 
are  elevated  by  machinery  to  be  emptied 
is  not  bound  to  make  a  personal  inspec- 
tion of  a  tub  before  using  it,  to  see  if 
there  is  any  defect  in  a  clasp  or  fasten- 
ing for  automatically  dumping  or 
emptying  it.  PennsylvoMia  Coal  Co.  v. 
Kelly  (1895)  156  111.  9,  40  N.  E.  938, 
affi,rming   (1894)    54  111.  App.  622. 

An  underground  laborer  in  a  mine  is 
not,  as  matter  of  law,  chargeable  with 
notice  of  a  defect  in  the  hoisting  ma- 
chinery. Myers  v.  Hudson  Iron  Co. 
(1889)    150  Mass.  125,  22  N.  E.  631. 

A  stevedore's  employee  is  not  bound 
to  examine  hoisting  appliances.  The 
Carolina  (1886)   30  Fed.  199. 

A  workman  is  not  required  to  exam- 
ine into  the  strength  of  a  steel  loop 
used  for  raising  the  spans  of  a  bridge. 
Mexican  0.  R.  Go.  v.  Murray  (1900) 
42  C.  C.  A.  334,  102  Fed.  264. 

A  longshoresman  engaged  in  loading 
lumber  on  a  vessel  is  under  no  obliga- 
tion to  inspect  a  guy  rope  used  to 
steady  the  boom.  Schroeder  v.  Brown 
<£  McCabe  (1911)  59  Or.  81,  116  Pac. 
335. 

(s)  Chains. — The  foreman  of  a  black- 
smith shop  is  not,  as  matter  of  law, 
chargeable  with  knowledge  that  a  chain 
used  to  support  iron  and  steel  bars 
while  they  are  being  manufactured  into 
various  implements  was  fractured  and 
corroded.  Nicholds  v.  Crystal  Plate 
Glass  Co.  (1894)  126  Mo.  55,  27  S.  W. 
516,  28  S.  W.  991. 

(t)  Vehicles. — A  porter  is  not  charge- 
able with  knowledge  of  a  defect  in  a 
baggage  truck,  which  could  only  have 
been  discovered  by  examining  the  lower 
side  of  the  bed.     Missouri  P.  R.  Co.  v. 
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Crenshaw  (1888)  71  Tex.  340,  9  S.  W. 
262. 

In  an  action  by  a,  servant  to  recover 
for  injuries  sustained  from  the  falling 
■of  a  load  of  lumber  from  a  cart  which 
he  was  driving,  by  reason  of  a  wheel 
separating  from  the  axle,  it  need  not  be 
averred  that  the  plaintiff  carefully  ex- 
amined the  truck  before  using.  Boyce 
V.  Schroeder  (1898)  21  Ind.  App.  28, 
51  N.  E.  376. 

Whether  or  not  a  crack  or  flaw  in  the 
singletree  of  a  wagon  is  such  an  obvious 
defect  as  to  charge  a  driver  with  con- 
tributory negligence  precluding  recovery 
for  injuries  sustained  in  a  runaway 
caused  by  the  breaking  of  the  clip  was 
held  to  be  for  the  jury  in  Bowman  v. 
Texas  Brewing  Co.  (1897)  17  Tex.  Civ. 
App.  446,  43  S.  W.  808,  but  the  nature 
•of  the   defect  is  not  stated. 

A  servant  employed  as  a  cleaner  and 
sweeper  in  a  roundhouse  is  under  no 
obligation  to  inspect  a  truck  furnished 
him  for  his  work.  Gulf,  0.  &  8.  F.  R. 
Co.  V.  Davis  (1904)  35  Tex.  Civ.  App. 
285,  80  S.  W.  253. 

(u)  Tunnels. — A  servant  assisting  in 
the  excavating  of  a  tunnel  is  not  bound 
to  look  for  hidden  defects  in  the  roof. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Cor- 
nelius (1896)  14  Ind.  App.  399,  43  N. 
E.  31. 

A  miner  is  not  bound  to  search  for 
hidden  defects  in  a  tunnel.  Parke  Coun- 
ty Coal  Co.  V.  Bwrth  { 1892 )  5  Ind.  App. 
159,  31  N.  E.  585;  Mason,  H.  &  C.  Co. 
V.  Kennison  (1909)  134  Ky.  844,  121 
S.  W.  999;  Keller  d  B.  Co.  v.  Berry 
(1909)   —  Ky.  — ,  121  S.  W.  1009. 

(v)  Mines. — ^A  laborer  in  a  mine  is 
not,  as  a  matter  of  law,  chargeable  with 
knowledge  that  there  is  a  defect  in  a 
pipe  which  carries  to  the  open  air  the 
smoke  from  the  furnace  of  an  engine 
boiler  on  one  of  the  lower  levels,  and 
that  the  timbers  of  the  mine  may  con- 
sequently be  set  on  fire.  Beeson  v. 
Green  Mountain  Gold  Min.  Co.  (1880) 
57   Cal.   20. 

A  servant  directed  to  work  in  a  par- 
ticular place  in  a  mine  is  not  required 
to  make  a  critical  examination  of  that 
place.     Consolidated  Coal  Co.  v.  Bruce 

(1893)  47    111.    App.    444,    affirmed    in 

(1894)  150  111.  449,  37  N.  E.  912;  Ross 
y.  Shanley  (1900)  185  111.  390,  56  N. 
JE.  1105,  affirming  (1899)  86  111.  App. 
144;  Bolen-Darnall  Coal  Go.  v.  Wil- 
liams (1908)  90  C.  C.  A.  481,  164  Fed. 
665;  Himrod  Coal  Co.  v.  Clark   (1902) 


197  111.  514,  64  N.  E.  282,  affirming 
(1901)  99  111.  App.  332;  Superior  Coal 
£  Min.  Co.  V.  Kaiser  (1907)  229  111. 
29,  120  Am.  St.  Eep.  233,  82  N.  E. 
239;  Barrett  v.  Dessy  (1908)  78  Kan. 
642,  97  Pac.  786;  Broadway  Coal  Min. 
Co.  V.  Southard  (1911)  144  Ky.  453, 
139  S.  W.  747;  Central  Coal  &  I.  Co. 
V.  Thompson  (1907)  31  Ky.  L.  Eep. 
276,  102  S.  W.  272;  Allen  v.  Bear  Creek 
Coal  Co.  (1911)  43  Mont.  269,  115 
Pac.   673. 

Knowledge  that  a  rib  between  two 
rooms  was  broken  through  by  a  blast 
was  not  imputed  to  a  minor.  Summit 
Coal  Co.  V.  Shaw  (1896)  16  Ind.  App. 
9,  44  N.  E.  676. 

The  driver  of  a  coal  car  in  a  mine  is 
not  bound,  equally  with  his  employer, 
to  inspect  the  roof  of  a  passage 
through  which  the  car  is  driven.  The 
obligations  of  such  an  employee  are 
different  from  those  of  one  who,  while 
making  an  excavation  in  loose  earth, 
sand,  or  gravel,  is  required  to  take  pre- 
cautions to  prevent  injury  to  himself 
through  the  giving  way  of  the  sides 
or  top  of  such  excavation,  which  he  has 
deprived  of  support  in  the  prosecution 
of  the  work.  Hancock  v.  Keene  (1892) 
5  Ind.  App.  408,  32  N.  E.  329. 

A  workman  who  sees  an  apparently 
safe  gangway  with  new  timbers  just 
put  in  place,  and  knows  that  under  the 
eye  of  his  employer  experienced  miners 
have  just  finished  the  work  of  making 
the  gangway  safe,  and  is  commanded 
by  his  employer  to  work  in  a  particular 
place,  is  not  required  to  enter  upon  an 
inspection  of  the  place  between  the  tim- 
bers to  determine  whether  such  work- 
men have  performed  their  duty  with 
care,  or  have  left  loose  material  liable 
to  fall  upon  him.  Ta/nesse  v.  Catshwrg 
Coal  Co.  (1893)  159  Pa.  403,  28  Atl. 
200. 

Where  an  examination  of  defendant's 
mine  was  made,  but  the  record  did  not 
show  that  all  the  conditions  were  safe, 
and  plaintiff  was  permitted  to  enter 
the  mine  to  work,  and  was  injured,  the 
fact  that  he  did  not  examine  the  record 
did  not  prevent  him  from  charging  de- 
fendant with  a  wilful  violation  of  the 
mining  act,  §  4,  providing  that  all 
mines  shall  be  examined  every  morning, 
and  that  no  one  shall  be  permitted  to 
enter  until  all  the  conditions  are  report- 
ed to  be  safe.  Pawnee  Goal  Co.  v.  Royce 
(1900)  184  111.  402,  56  N.  E.  621,  re- 
versing  (1898)   79  111.  App.  469. 
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In  Eddy  v.  Aurora  Iron  Min.  Co. 
(1890)  81  Mich.  555,  46  N.  W.  17,  it 
was  recognized  that  a  servant  might 
be  guilty  of  contributory  negligence  in 
"failing  to  find  out"  a  defect  in  the 
timbering  of  a  mine;  but  it  was  held 
that,  under  the  circumstances,  such  neg- 
ligence could  not  be  attributed  to  him 
as  a  matter  of  law. 

A  driller  in  a  mine  is  not  obliged  to 
inspect  the  timbering  over  him.  Bunker 
Hill  &  8.  Min.  &  Concentrating  Co.  v. 
Jones  (1904)  65  C.  C.  A.  363,  130  Fed. 
813. 

An  inexperienced  miner  has  the  right 
to  assume  that  the  propping,  with 
which  he  had  nothing  to  do,  is  proper- 
ly done.  Mountain  Copper  Co.  v.  Van 
Buren  (1904)  66  C.  C.  A.  151,  133 
Fed.    1. 

A  driver  in  a  mine  is  not  obliged 
to  test  the  roof  of  the  entry.  Davis 
V.  Turner  (1903)  69  Ohio  St.  101,  68 
N.  E.  819. 

A  miner  has  the  right  to  rely  upon 
the  information  given  him  by  a  fireman 
whose  duty  it  was  to  give  him  the  in- 
formation. Southern  Anthracite  Coal 
Co.  V.  Sodge  (1911)  99  Ark.  302,  139 
S.  W.  292. 

For  other  mining  cases,  see  subd. 
(r),  supra;  and  §  1336,  notes  1,  4, 
post;  and   §  1332,  note  1,  ante. 

(w)  Trenches. — It  is  no  part  of  a 
servant's  duties  to  study  the  conditions 
affecting  the  stability  of  the  earth  at 
the  sides  of  a  trench  in  which  he  is 
set  to  work.  Hennessy  v.  Boston  (1894) 
161  Mass.  502,  37  N.  E.  668;  Bar- 
tolomeo  V.  McKnight  (1901)  178  Mass. 
242,  59  N.  E.  804;  Hilga/r  v.  Walla 
Walla  (1908)  50  Wash.  470,  19  L.R.A. 
(N.S.)   367,  97  Pac.  498. 

(x)  BanJcs  of  earth,  etc. — ^An  em- 
ployee engaged  in  shoveling  dirt  into  a 
car  from  a  bank  of  hardpan  so  hard 
that  it  has  to  be  blasted  is  not,  as  mat- 
ter of  law,  chargeable  with  knowledge 
of  the  risk  of  injury  from  an  unexpect- 
ed fall  of  earth,  where  the  evidence  is 
that  the  bank  looked  solid,  but  was 
really  seamed  with  cracks,  the  result 
of  previous  blasts.  Hill  v.  Winston 
(1898)   73  Minn.  80,  75  N.  W.  1030. 

An  employee  in  a  quarry  is  not,  as 
matter  of  law,  chargeable  with  knowl- 
edge of  the  risk  from  the  fall  of  an 
overhanging  mud  bank,  the  character 
of  which,  as  distinguished  from  stone, 
was  not  open  to  visual  inspection  be- 
cause   of   the   admixture   of    sand   and 


minerals  therein,  although  its  true  char- 
acter could  have  been  determined  by 
the  use  of  tools,  the  evidence  being 
that  both  stone  and  mud  banks  were 
to  be  met  with  in  the  quarry.  Peerless 
Stone  Co.  v.  Wray  (1898)  152  Ind. 
27,  51  N.  E.  326. 

(y)  Quarries. — In  view  of  the  prin- 
ciple that  the  servant  has  a  right  to- 
assume  that  his  employer  has  fulfilled 
his  duty,  it  is  for  the  jury  to  say 
whether  a  quarryman  should  have  ap- 
preciated tiie  danger  created  by  the 
sagging  of  a  drag  rope.  Comhen  y.. 
Belleville  Stone  Co.  (1897)  59  N.  J. 
L.  226,  36  Atl.  473. 

An  employee  in  a  quarry,  directed 
by  the  foreman  to  get  upon  a  large 
rock  and  drill  some  lines  which  he  had' 
marked  upon  it,  is  under  no  obligation 
primarily  to  maKe  a  careful  inspection 
of  the  blocking  which  has  been  placed 
under  the  rock  to  make  it  secure.  Ma- 
honey  V.  Bay  State  Pink  Granite  Go, 
(1903)    184   Mass.   287,   68   N.    E.   234. 

(z)  Eleotric  appliances. — In  a  case 
where  a  servant  while  lubricating  a. 
dynamo  box  came  in  contact  with  a 
charged  wire,  it  was  held  that,  as  no 
proof  was  made  that  he  appreciated  the 
danger,  the  presumption  was  that  he 
did  not  appreciate  it,  for  in  that  case 
he  would  have  avoided  the  risk  of  con- 
tact. Myhan  v.  Louisiana  Electric  Light 
&  P.  Co.  (1889)  41  La.  Ann.  964,  7 
L.R.A.  172,  17  Am.  St  Rep.  436,  6 
So.  799. 

Where  a  telephone  lineman  is  not 
directed  to  look  for  defects,  nor  was 
furnished  with  tools  to  test  live  wires, 
he  is  not  chargeable  with  knowledge 
that  a  telephone  wire  has  become 
charged  by  contact  with  an  electric 
light  wire  having  the  insulation  worn 
off.  Barto  v.  Iowa  Teleph.  Co.  (1904) 
126  Iowa,  241,  106  Am.  St.  Rep.  347, 
101  N.  W.  876. 

A  lineman  may  assume  that  the  fore- 
man will  not  order  him  to  handle  un- 
insulated wire  while  the  current  is  on. 
Ctmiierland  Teleph.  &  Teleg.  Co.  v. 
Graves  (1907)  31  Ky.  L.  Rep.  972, 
104  S.  W.  356. 

In  the  absence  of  anything  to  put  a 
lineman  on  his  guard,  it  is  not  his  duty 
to  inspect  a  guy  wire  to  see  whether 
it  is  charged  with  electricity  or  not. 
Citizens'  Teleph.  Co.  v.  Wakefield 
(1910)   —  Ky.  — ,  126  S.  W.  127. 

A  lineman  has  the  right  to  assume 
that  an  electric  light  company  has  exer- 
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■cised  ordinary  care  to  keep  its  wires 
properly  insulated.  Kile  v.  Union  Elec- 
■trio  Light  &  P.  Co.  (1910)  149  Mo. 
App.  354,  130  S.  W.  89. 

An  employee  of  a  teleplione  company, 
■directed  by  tiis  employer  to  fasten  a 
■cable  to  an  overhead  messenger  wire, 
unless  warned  to  the  contrary  by  his 
master  or  by  obvious  conditions,  is 
justified  in  relying  upon  an  ordinance 
■of  the  city  forbidding  the  maintenance 
of  wires  carrying  an  electric  current 
for  light  or  power  purposes  within  5 
ieet  of  telephone  wires,  and  command- 
ing that  all  such  electric  light  wires 
be  insulated  and  defects  therein  re- 
paired at  once.  Olson  v.  Nebraska 
Teleph.  Co.  (1909)  85  Neb.  331,  133 
Am.  St.  Rep.  660,  123  N.  W.  422. 

A  lineman  is  not  guilty  of  contrib- 
utory negligence  for  failure  to  inspect 
the  wires  on  a  telephone  pole,  where  he 
lias  had  no  occasion  to  suspect  that 
there  was  a  high-voltage  wire  attached 
to  the  pole.  Raab  v.  Hudson  River 
Teleph.  Co.  (1910)  139  App.  Div.  286, 
123  N.  y.  Supp.  1037. 

(aa)  Bisks  from  the  fall  of  heavy 
objects. —  (See  also  subd.  (r),  (w),  (x), 
.supra ) .  Recovery  has  been  allowed 
where  a  door  fell  on  a  servant,  owing 
to  the  fact  that  the  rope  which  sup- 
ported it  was  not  properly  fastened 
{Austin  V.  Appling  [1891]  88  Ga.  54, 
13  S.  E.  955)  ;  and  where  a  tank  fell 
on  a  laborer,  owing  to  the  fact  that  a 
nut  slipped  ofif  a  bolt  {Champion  Ice 
Mfg.  &  Cold  Storage  Co.  v.  Carter 
[1899]  21  Ky.  L.  Rep.  210,  51  S.  W. 
]  6 )  ;  and  where  a  door  fell  on  a  serv- 
ant working  nearby  {Webster  v.  Stew- 
<irt  Iron  Works  Co.  (1907)  31  Ky.  L. 
Rep.  1045,  104  S.  W.  708);  and  where 
a  trapdoor  fell  because  of  defective 
hinges  {Dieters  v.  St.  Paul  Gaslight 
Co.  (1902)  86  Minn.  474,  91  N.  W. 
15);  and  where  a,  barrel  fell  upon  a 
servant  who  was  working  underneath 
it  ((?.  A.  Duerler  Mfg.  Co.  v.  Eichhom 
(1907)  44  Tex.  Civ.  App.  638,  99  S. 
W.  715). 

A  machinist  of  several  years'  experi- 
ence who  is  hurt,  while  working  at  his 
lathe,  by  the  fall  of  an  unfastened  plank 
reaching  from  a  runway  to  the  coun- 
-tershaft  timbers,  and  used  to  obtain 
access  to  a  pulley  for  the  purpose  of 
adjusting  a  belt,  will  not  be  declared, 
as  matter  of  law,  to  have  been  injured 
as  the  result  of  an  obvious  danger  or 
a,  risk  assumed  as   an  incident  to  his 


employment.  Quimby  v.  Boston  &  M. 
R.  Co.  (1898)  69  N.  H.  334,  41  Atl. 
266. 

A  servant  employed  to  dress  stone  is 
not  required  to  examine  the  stones  in 
proximity  to  that  upon  which  he  is 
working,  to  ascertain  if  they  are  secure- 
ly placed  and  free  from  danger  of  fall- 
ing over  upon  him.  Blondin  v.  Oolitic- 
Quarry  Co.  (1894)  11  Ind.  App.  395, 
37  N.  E.  812. 

An  employee  on  the  foundation  of  a 
building  may  assume  that  a  prop  placed 
against  an  adjoining  building,  under 
which  he  is  obliged  to  work,  is  properly 
secured.  Bernheimer  Bros.  v.  Bager 
(1908)  108  Md.  551,  129  Am.  St.  Rep. 
458,  70  Atl.  91. 

A  servant  engaged  in  moving  heavy 
safes  is  not  chargeable  with  the  duty 
of  inspecting  timbers  furnished  to  sup- 
port the  safes.  Meehan  v.  Atlas  Safe 
Moving  &  Machinery  Truckage  Co. 
(1904)  94  App.  Div.  306,  87  N.  Y. 
Supp.  1031. 

(bb)  Inadequate  provision  against 
fire. — An  employee  in  a  factory  is  not, 
as  a  matter  of  law,  chargeable  with 
knowledge  that  there  is  no  fire  escape 
on  the  outside  of  a  building,  where  his 
business  is  on  the  inside,  and  his  at- 
tention has  never  been  called  to  the 
absence  of  the  escape.  Gorman  v.  Mc- 
Ardle  (1893)  67  Hun,  484,  22  N.  Y. 
Supp.  479. 

(cc)  Incompetency  of  fellow  servants. 
— In  the  absence  of  specific  knowledge 
or  information  putting  him  on  inquiry, 
a  servant  is  not  required  to  examine 
into  the  competency  of  the  servants 
employed  to  work  with  him.  He  is 
warranted  in  acting  upon  the  assump- 
tion that  the  master  has  performed  his 
duty  in  selecting  and  retaining  those 
servants.  Texas  &  P.  R.  Oo.  v.  John- 
son (1896)  89  Tex.  519,  35  S.  W.  1042; 
St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Cor- 
gan  (1891)  49  111.  App.  220;  Charles 
Pope  Glucose  Co.  v.  Byrne  (1895)  60 
111.  App.  20;  Pennsylvania  Co.  v.  Roney 
(1883)  89  Ind.  453,  46  Am.  Rep.  173; 
Chicago  &  E.  I.  R.  Go.  v.  Beatty  (1895) 
13  Ind.  App.  604,  40  N.  E.  753;  Bell 
V.  Globe  Lumber  Co.  (1902)  107  La. 
725,  31  So.  994;  Beers  v.  Isaac  Prouty 
Co.  (1908)  200  Mass.  19,  20  L.R.A. 
(N.S.)  39,  128  Am.  St.  Rep.  374,  85 
N.  E.  864;  Consumers'  Cotton  Oil  Co. 
V.  Jonte  (1904)  36  Tex.  Civ.  App.  18, 
80  S.  W.   847;    Galveston,  H.  &  S.  A. 
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li.  Co.  V.  Sherwood  (1902)  —  Tex.  Civ.  (1900)   —  Tex.  Civ.  App.  — ,  58  S.  W. 

App.  — ,  67  S.  W.  776.  837. 

A  servant  may  assume  that  the  mas-  So,  it  was  error  to  instruct  the  jury 

ter  has  employed  suflBcient  help.     Crist-  that,    if    the    plaintiff    had     the     same 

anelli  v.  Saginaw  Min.  Co.    (1908)    154  means  of  knowing  the  incompetency  as 

Mich.  423,  117  N.  W.  910.  defendant    had,    he    could    not    recover. 

In   United   States   Rolling   Stock   Co.  International  &   O.   N.   R.   Co.   v.   Cook 

V.  Wilder   (1886)    116  111.  100,  5  N.  E.  (1897)     16   Tex.   Civ.   App.   386,   41    S. 

92,  the  law  was  thus  laid  down:     "The  W.  665. 

contention   of   appellant,   as   we   under-  As  a  servant  is  not  charged  with  the 

stand  it,  is  that  where  one  is  employed  same  obligation  of  inquiry  as  the  mas- 

as  an  operative  in  a  particular  branch  ter,   the  general   reputation   of  the   de- 

of    service   he   is   bound   to    investigate  linquent  servant  for  carelessness,  reck- 

and  find  out,  at  his  peril,  whether  the  lessness,   or  other  bad  qualities   is  not 

common    master    has    used    reasonable  in   itself   evidence   from   which   the    in- 

care   and  prudence   in   the   selection   of  jured    servant's    knowledge    of    his    in- 

those    already    employed    in    the    same  competency  can  be   inferred.     Olsen   v. 

branch  of  service.     The  law  imposes  no  North  Pacific  Lumber  Co.   (1900)   40  C. 

such  duty.     One  thus  employed  is  war-  C.  A.  427,  100  Fed.  384,  holding  it  to  be 

ranted  in  assuming  that  the  master  has  error  to  give  an  instruction  from  which 

discharged    his    duty    in    this    respect,  the  jury  might  be  led  to  suppose  that 

and    until    notice    to    the    contrary    is  such  a  reputation   charged  the  injured 

brought  home  to  the  employee  he  may  servant,  not  less  than  the  master,  with 

safely   act  upon   that   hypothesis.     All  notice  of  the  incompetency, 

that  the  law  demands  of  one  thus  em-  To  escape  liability  on    this    ground, 

ployed  is  that  he  keep  his  eyes  open  to  the  defendant  must  go  further  and  show 

what  is  passing  before  him,  and  avail  that  the   injured   servant  knew   of   the 

himself  of  such  information  as  he  may  general  reputation,  or  had  at  some  time 

receive  with  respect  to  the  habits  and  been  placed  in  such  a  position  that  a 

characteristics   of  his  fellow  servants."  jury    might    reasonably    infer    that    he 

A  switchman  who  has  complained  of  did  actually  know  of  it.     Texas  &  P.  R. 

the  incompetency  of  a  fireman,  and  re-  Co.  v.  Johnson   (1896)    89  Tex.  519,  35 

ceived   a  promise  that  he   shall   be  re-  S.    W.    1042,    contrasting   the    different 

moved,     is     not     necessarily     negligent  principle     which     prevails     when     the 

because,  on  a  subsequent  occasion,  when  master's    constructive    knowledge   is    in 

he   has  to   signal   to   the   same   engine,  question.      (See   §    1105,   ante.)      Same 

he  does  not  look  closely  at  the  fireman  case  on  second  appeal,  Texas  d  P.  R.  Co. 

for  the  purpose  of  ascertaining  whether  v.  Johnson    ( 1897 )    90  Tex.  304,   38   S. 

the  promised  change  of  employees  has  W.  520,  denying  writ  of  error  in  (1896) 

been  made.     Galveston,  H.  &  8.  A.  R.  14  Tex.  Civ.  App.  566,  37  S.  W.  973. 

Co.  V.  Eckles   (1900)  —  Tex.  Civ.  App.  (ee)    Vicious   animals. — An   employee 

— ,  60  S.  W.  830.  who  is  not  notified  that    a    horse    fur- 

(dd)   Nonperformance    of    a    specific  nished  for   his   use   is    vicious,    has    a 

duty  by  a  fellow  servant. — A  servant  is  prima   facie   right  to   recover   damages 

not  bound  to  ascertain  whether  a  coem-  for     injuries     caused    by    the    animal, 

ployee  who  is  not  eonsoeiated  with  him  Helmke  v.  Stetler   (1893)   69  Hun,  107, 

has  discharged  his  duty  to  report  the  23  N.  Y.  Supp.  392;  Lane  v.  Minnesota 

existence  of  a  defect.     Peoria.  D.  d-  E.  S'*«*e  ^9"-  ^o".    (1895)    62  Minn.   175, 

R.  Co.  v.  Johns  (1891)  43  111.  App.  83.  29  L.E.A.  708,  64  N.  W.  382;  Leigh  v. 

As  a  servant  may,  in  the  absence  of  ?lT't''.  -5KifK^:   ?f-    (1893)^36   Neb. 

actual   knowledge   of  the  incapacity   of  J,^^' ^*  ,^;  ^^- ^^^=<,^,^'""?^  ^;  5"™?°"^ 

a   colahorer    assume   that   he   is   comne-  ^°-  ^-  •^"^"^"'^    (1893)    38  Neb.  244,  56 

a   colaborer,  assume  that  he  is  compe  jj_  ^_  gg^_       j^  ^,^^  ^^^,  ^^^  ^ 

tent.  It  IS  improper,  m  an  action  for  in-  -^^       -^^  ^^^^  ^     defendant's  ccun- 

juries  caused  by  his  negligence,  to   in-  ggj  and  negatived  by  the  court  was  that 

struct  the  jury  that  plaintiff  would  be  the  rule  where  animals  were  concerned 

put  on  inquiry  to  ascertain,  before  en-  was  different  from  that  which  prevailed 

gaging   in    work      with    such    laborer,  in    regard    to    inanimate    appliances)  ; 

whether  he  was  a  man  of  ordinary  Intel-  Esher  v.  Mineral  R.  &  Min.  Co.   (1905) 

lect  and  understood    the    English    Ian-  28  Pa.  Super.  Ct.  387. 

guage.       B.    Lantry    Sons    v.    Lowrie  Where  no   duty   of  inspection   or   in- 
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1335.  [412]  Doctrine  considered  in  relation  to  the  servant's  oppor- 
tunities of  knowledge.—  A  doctrine  resting  on  such  foundations  as 
those  explained  in  §  1331,  ante^  manifestly  enures  to  the  benefit 
of   the    servant,    even   though   he  may   have   had   an   opportunity 


quiry  is  imposed  upon  a  servant  whose 
duty  it  is  to  drive  a  mule,  he  has  the 
right,  in  the  absence  of  knowledge  or 
means  of  knowledge  to  the  contrary,  to 
assume  that  the  master  would  not  fur- 
nish him  with  a  vicious  mule.  Miller 
V.  Kelly  Goal  Co.  (1908)  145  111.  App. 
452,  affirmed  in  (1909)  239  111.  626,  130 
Am.  St.  Rep.  245,  88  N.  E.  196. 

(ff)  System. — An  employee  is  not 
deemed  to  accept  the  danger  of  using 
defective  appliances  because  of  his 
knowledge  of  the  general  methods 
adopted  by  the  employer  in  carrying  on 
his  business,  or  because,  by  ordinary 
care,  he  might  have  known  of  the  meth- 
ods, and  inferred  therefrom  that  danger 
from  insufficient  appliances  might  arise. 
Texas  d  P.  R.  Co.  v.  Archibald  (1898) 
170  U.  S.  665,  42  L.  ed.  1188,  18  Sup. 
Ct.  Rep.  777,  affirming  (1896)  21  C.  C. 
A.  520,  41  U.  S.  App.  567,  75  Fed.  802. 

A  servant  is  not  bound  to  inquire 
what  regulations  have  been  made  to  se- 
cure his  safety.  Missouri,  K.  &  T.  R. 
Co.  V.  Hannig  (1897)  91  Tex.  347,  43 
S.  W.  508,  reversing  (1897)  —  Tex. 
Civ.  App.  — ,  41  S.  W.  196;  Inter- 
national &  G.  N.  R.  Co.  V.  Hall  (1892) 
1  Tex.  Civ.  App.  221,  21  S.  W.  1024. 

A  baggage  master  is  not  presumed  to 
know  whether  or  not  the  rules  and 
schedule  provided  for  the  running  of 
his  employer's  trains  were  defective  and 
ambiguous.  Georgia  R.  d  Bkg.  Co.  v. 
Rhodes   (1876)   56  Ga.  645. 

A  servant  is  not  bound  to  examine 
into  the  safety  of  the  method  adopted 
for  taking  down  a  building.  Faren  v. 
Sellers  (1887)  39  La.  Ann.  1011,  4  Am. 
St.  Rep.  256,  3  So.  363. 

A  servant  may  assume  that  the  mas- 
ter will  see  that  his  rules  are  carried 
out.  Merrill  v.  Oregon  Short  Line  R. 
Co.  (1905)  29  Utah,  264,  110  Am.  St. 
Rep.  695,  81  Pac.  85. 

(gg)  Contagious  diseases. —  Negli- 
gence is  inferable  where  an  employer  al- 
lows an  employee  to  work  in  a  room 
where  one  of  the  household  is  sick  with 
typhoid  fever,  and  neglects  to  inform 
her  what  the  malady  is.  Kliegel  v. 
Aitken  (1896)  94  Wis.  432,  35  L  R.A. 
249,  59  Am.  St.  Rep.  900,  69  N.  W.  67. 


A  servant  engaged  in  sorting  old  rags 
and  paper  does  not  assume  the  risk  of 
handling  a  bundle  of  poisonous  waste 
matter  gathered  from  a  hospital,  and 
given  to  her  without  warning.  Nickel 
V.  Columbia  Paper  Stock  Co.  (1902)  95 
Mo.  App.  226,  68  S.  W.  955. 

(hh)  Illegality  of  act  which  servant 
is  required  to  do. — The  danger  of  being 
arrested  for  obeying  orders  which  put 
the  servant  in  the  position  of  violating 
an  injunction  not  actually  known  to 
him  is  one  with  regard  to  which  he  has 
a  right  to  expect  to  be  warned.  Guir- 
ney  v.  St.  Paul,  M.  &  M.  R.  Co.  (1890) 
43  Minn.  496,  19  Am.  St.  Rep.  256,  46 
N.  W.  78.  The  court  remarked  that  the 
liability  of  the  principal  does  not,  in 
such  a  case,  depend  upon  the  ultimate 
determination  of  the  question  whether 
an  alleged  trespass  by  or  upon  the  serv- 
ant is  or  is  not  legally  justifiable,  or 
whether  the  issuance  of  the  injunction 
is  legal  and  proper. 

(ii)  Danger  from  acts  of  violence  by 
strangers.- — A  master  is  negligent  if  he 
fails  to  warn  a  workman  employed  to 
erect  a  fence,  as  to  the  risk  of  being 
shot  by  a  person  who  is  in  adverse  pos- 
session. Baxter  v.  Roberts  (1872)  44 
Cal.  188,  13  Am.  Rep.  160. 

(jj)  Absence  of  lights. — -A  timber 
man  set  to  work  at  a  log  chute  at  night, 
which  had  not  been  lighted,  has  a  right 
to  rely  upon  the  company's  sending 
nothing  but  fresh  sawed  logs,  which  are 
light  colored  and  may  be  seen  even  in 
the  absence  of  a  light,  and  does  not  as- 
sume the  risk  of  injury  from  a  dark, 
discolored  log  being  run  through  which 
could  not  be  seen,  although  he  had  kept 
a  close  lookout.  Forseth  v.  Iron  River 
Lumber  Co.  (1910)  142  Wis.  87,  124  N. 
W.  1036. 

(kk)  Floors. — A  servant  returning 
to  his  work  after  a  meal  is  under  no 
obligation  to  inspect  the  floor  of  a 
room  through  which  he  is  obliged  to 
pass,  to  see  whether  a  dangerous  con- 
dition had  been  created  during  his  ab- 
sence. Glennon  v.  Star  Co.  (1909)  130 
App.  Div.  491,  114  N.  Y.  Supp.  1044, 
affirmed  in  (1910)  197  N.  Y.  597,  91 
N.  E.  1113. 
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to  examine  the  instrumentality  which  caused  his  injury.^    There  are, 
of  course,  still  stronger  grounds  for  holding  him  to  be  relieved  from 


1  Masters  and  servants  are  not  equal- 
ly chargeable  with  knowledge  merely 
for  the  reason  that  both  have  equal 
opportunities  for  acquiring  knowledge. 
Salem  Stone  &  Lime  Go.  v.  Tepps 
(1894)   10  Ind.  App.  516,  38  N.  E.  229. 

A  fireman  is  not  chargeable  with 
knowledge  of  a  defective  rail  joint  mere- 
ly because  he  had  ample  opportunity  to 
examine  it.  Dale  v.  St.  Louis,  K.  G.  d 
N.  R.  Go.   (1876)   63  Mo.  455. 

That  a  brakeman  had  opportunities 
to  learn  the  condition  of  a  track  can- 
not be  inferred  from  the  fact  that  he 
had  been  working  upon  it  for  a  year 
or  more.  Teccas  &  P.  R.  Go.  v.  Magrill 
(1897)  15  Tex.  Civ.  App.  353,  40  S.  W. 
188   ( rotten  ties  and  loose  spikes ) . 

A  brakeman  is  not  charged  with  the 
duty  of  examining  cars  to  discover 
latent  defects,  merely  because  his  oppor- 
tunities for  discovering  such  defects  are 
equal  to  those  of  the  company  and  his 
superiors.  Pittsburgh,  G.  G.  d  St.  L. 
R.  Go.  V.  Woodward  (1894)  9  Ind.  App. 
169,  36  N.  E.  442   (drawbar). 

An  employee  has  the  right  to  assume, 
in  the  absence  of  knowledge  to  the  con- 
t;rary,  that  the  handle  for  working  a 
hand  car  is  reasonably  safe,  and  he  does 
not  assume  the  risk  arising  from  un- 
known latent  defects,  or  defects  not 
obvious  to  him  while  using  ordinary 
•care  and  observation.  Banks  v.  Wahash 
Western  R.  Go.  (1890)  40  Mo.  App.  458. 
Defendant's  contention  was  that  plain- 
tiff had  opportunities  of  icnowing  the 
insufficiency  of  the  handle,  and  was, 
under  the  evidence,  guilty  of  contribu- 
tory negligence  in  failing  to  observe  its 
unsafe  condition. 

The  fact  that  a  servant  had  an  op- 
portunity to  inspect  the  latch  of  a 
bucket  for  some  time  before  it  caused 
an  accident  does  not  show  that  he  is 
chargeable  with  notice  of  the  condition 
of  the  latch.  The  court  said:  "It  was 
the  unquestioned  duty  of  the  defendant 
to  furnish  plaintiff  a  safe  bucket,  and 
he  had  a  right  to  assume  that  it  had 
performed  that  duty,  and  was  not 
t)ound  to  make  a  personal  inspection  of 

the   same   before   using   it If 

the  servant  must,  at  his  peril,  examine 
ioT  himself,  what  becomes  of  the  pri- 
mary duty  of  the  master  to  see  that 
safe  and  suitable  machinery  and  imple- 


ments are  furnished  his  employee?" 
Pennsylvania  Coal  Go.  v.  Kelly  (1895) 
156  111.  16,  40  N.  E.  938. 

The  fact  that  a,  seaman  injured  while 
operating  a  defective  steam  winch  used 
in  shifting  the  cargo  had  an  oppor- 
tunity for  seeing  the  winch  before  the 
ship  sailed  does  not  create  a  conclusive 
presumption  that  he  sailed  with  knowl- 
edge of  its  condition.  Eldridge  v.  At- 
las 8.  8.  Go.  (1890)  58  Hun,  96,  11  N. 
Y.  Supp.  468. 

An  employee  who  has  no  knowledge 
which  would  suggest  his  looking  for 
dangerous  projections  from  a  car  over 
an  otherwise  safe  walk  on  the  employ- 
er's premises  is  not  negligent  in  going 
thereon  without  looking.  Salem  Stone 
&  Lime  Go.  v.  Qriffin  (1894)  139  Ind. 
141,  38  N.  E.  411  (servant  had  previ- 
ously worked  below  the  walk,  in  a  posi- 
tion from  which  the  projections  were 
not  visible). 

Evidence  that  a  stevedore  Injured  by 
falling  down  an  open  hatchway  had  pre- 
viously worlced  upon  the  vessel,  and  had 
had  an  opportunity  to  learn  the  posi- 
tion of  the  hatchway  and  that  it  was 
open  on  such  occasions  as  that  on  which 
he  was  injured,  is  not  conclusive  of 
knowledge  on  his  part  that  the  hatch- 
way was  open,  but  is  to  be  considered  by 
the  jury  in  connection  with  the  other 
evidence.  Smith  v.  Occidental  d  0.  8. 
S.  Go.    (1893)   99  Cal.  462,  34  Pac.  84. 

The  servant  is  not,  as  matter  of  law, 
chargeable  with  knowledge  of  a  defect, 
where  the  evidence  tends  to  show  that 
it  was  one  which  would  not  be  dis- 
covered simply  by  using  it,  but  that  it 
was  discoverable  only  by  an  examina- 
tion made  by  a  competent  person. 
Wicholds  V.  Grystal  Plate  Glass  Co. 
(1894)  126  Mo.  55,  27  S.  W.  516,  28  S. 
W.  991. 

An  employee  in  a  mine  is  not  charge- 
able, after  only  twenty  days'  work,  with 
knowledge  of  a  defect  in  a  hoisting 
rope,  which  could  not  have  been  dis- 
covered by  ordinary  observation.  Perry 
v.  Ricketts  (1870)  55  111.  234. 

In  Louisville,  N.  A.  d  G.  R.  Co. 
V.  Eowell  (1896)  147  Ind.  266,  45  N. 
E.  584,  it  was  contended  on  demurrer 
that,  because  it  was  alleged  that  the 
defect  in  a  coupling  was  "patent  and 
open  to  the  inspection  of  the  defendant 
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-any  obligation  to  inspect  the  plant,  where  he  had  no  time  for  such  in- 
spection because  his  attention  was  absorbed  in  engrossing  duties  which 
demanded  rapid  action,  or  because,  for  some  other  reason,  an  exam- 
ination was  impossible  under  the  circumstances.*    Excusable  igno- 

if  an  examination  of  the  same  had  been  they  may  have  equal  opportunities  to 
made,"  it  therefore  followed  that  the  ascertain  it."  Alabama  Consol.  Coal  & 
defect  was  one  which  was  obvious  "to  /.  Go.  v.  Heald  (1910)  168  Ala.  626, 
■ordinary  careful  observation,"  and  conse-    53  So.  162. 

quently  one  which  the  servant  should  2  "It  is  not  expected  that  the  servant 
have  seen  and  avoided;  but  the  court  will  make  close  scrutiny  into  all  the  de- 
.said:  "The  words  used,  and  their  con-  tails  of  the  instrumentalities  with 
text,  plainly  indicate  that  the  defect  which  he  deals.  His  employment  for- 
was  one  which  could  have  been  easily  bids  that  he  should  thus  spend  bis 
discovered  on  a  careful  examination  by  time.  If  the  rule  were  otherwise,  the 
.appellant's  inspectors.  There  is  noth-  management  of  a  great  railway  system 
ing  in  the  complaint  to  show  that  ap-  would  be  needlessly  slow."  Johnston  v. 
^ellee  had  anything  to  do  with  the  Oregon  Short  Line  B.  Go.  (1892)  23  Or. 
coupling  link.    Had  ne  coupled  the  cars    94,  31  Pac.  283. 

between  which  the  link  was  used,  and  A  brakeman  is  not  chargeable  with 
thiis  handled  the  defective  appliance,  contributory  negligence  in  coupling  de- 
.and  so  had  opportunity  to  observe  it,  feetive  cars,  where  the  defects  are  of 
there  might  be  some  propriety  in  hold-  such  a  character  as  to  appear  only  on 
ing  him  accountable  for  a  knowledge  of  inspection,  and  where,  in  the  hurry  in- 
its  condition.     .  .     The  defect  was    cident  to  his  work,  he  cannot  discover 

■one  that  might  readily  have  been  dis-  such  defects,  and  he  is  not  warned 
covered  by  proper  inspection,  but  this  thereof.  Ghesapeake  &  0.  R.  Co.  v. 
the  employer,  and  not  the  employee,  was  Lash  (1896)  —  Va.  — ,  24  S.  E.  385; 
bound  to  make."  S.  P.   Louisville  &  N.  R.   Go.  v.  Foley 

An  instruction  announcing  the  naked  (1893)  94  Ky.  220,  21  S.  W.  866 
proposition  that  mere  means  of  knowl-  (brakeman  unexpectedly  called  upon  at 
edge  are  equivalent  to  actual  knowledge  midnight  to  make  a  coupling  of  cars  in 
is  erroneous.  Norfolk  &  W.  R.  Go.  v.  a  train  recently  made  up.) 
Nunnally  (1892)  88  Va.  546,  14  S.  E.  A  brakeman,  being  obliged  to  act 
367.  with  promptitude  in  coupling  cars,  has 

It  is  error  to  charge  that,  if  the  serv-    a  right  to  assume    without    inspection 
-ant  had  the  opportunity  to  observe  the    that  the  couplings  are  in  a  proper  state 
degree  of   danger,    he    cannot    recover,    of  repair.     King  v.   Ohio  &   M.  R.  Co. 
Ft.  Worth  &  D.  G.  R.  Co.    v.    WiUon    (1882)    11  Biss.  362,  14  Fed.  277,  per 
(1893)   3  Tex.  Civ.  App.  587,  24  S.  W.    Gresham,  J. 

686  (This  decision  was  reversed  in  A  servant  who  has  to  select  a  block 
(]893)  85  Tex.  516,  22  S.  W.  578,  but  for  checking  the  speed  of  cars,  from 
merely  on  a  point  of  practice.)  among   a   number   which   are   so   soiled 

It  is  error  to  instruct  a  jury  that  that  it  is  practically  impossible  to  dis- 
if  they  find  from  the  evidence  that  tinguish  the  sound  from  the  unsound, 
plaintiff,  at  the  time  of  and  before  his  without  a  more  careful  examination 
injury,  knew  that  the  roof  of  an  entry  than  his  work  permits  him  to  make, 
was  unsafe,  or  had  the  means  and  op-  does  not  assume  the  risk  of  selecting  a 
portunity  to  ascertain  its  defective  con-  wornout  block  Lehigh  Valley  Goal  Go. 
dition,  and  did  not  avail  himself  of  such  v.  Warrek  (1898)  28  C.  C.  A.  540,  55 
opportunity,  or  use  the  means  at  hand,  U.  S.  App.  437,  84  Fed.  866. 
he  was  guilty  of  negligence.  Wellston  A  servant  is  not  chargeable  with 
Coal  Co.  V.  Smith  (1901)  65  Ohio  St.  knowledge  of  a  knot  in  a  plank  form- 
70,  55  L.E.A.  99,  87  Am.  St.  Eep.  547,  ing  part  of  a  platform  on  which  he  was 
6l'  N.  E.  143.  about  to  work,  when  he  had  no  oppor- 

"The   law   is   that,    if   the   danger    is    tunity  of  inspecting  it,  and  it  is  quite 

Taot   patent,   the   master   and   the   serv-    doubtful  whether  he  could  have  discov- 
ant   are   not   equally     chargeable     with    ered  it  even  if  he  had  made  such  an  ex- 

Tinowledge    of    its    existence,    although    amination,  since  there  was  a  covering 
M.  &  S.  Vol.  IV.— 240. 
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ranee  may,  of  course,  be  inferred  on  this  ground,  although  the  defect 
is  one  of  which  the  servant  would  otherwise  have  been  bound  to  make 
an  examination.^ 

1336.  [413]  Limits  of  the  servant's  exemption  from  the  duty  of  in- 
spection; generally. —  The  scope  and  effect  of  the  doctrine  discussed  in 
the  preceding  sections  must  be  considered  with  due  reference  to  the 
existence  of  the  servant's  general  obligation  to  exercise  ordinary  care. 
He  is  manifestly  not  warranted  in  assuming  that  he  is  not  exposed 
to  any  abnormal  dangers,  where  he  has  actual  knowledge  that  one 


of  paint  on  the  upper  surface,  and  it 
was  difficult,  as  the  plank  was  placed, 
to  inspect  its  under  side.  Benzing  v. 
Steinway  &  Sons  (1886)  101  N.  Y. 
547,  5  N.  E.  449. 

An  operator  of  a  "former"  machine  in 
an  oil  mill,  who  is  compelled  to  work 
with  such  great  rapidity  that  he  can- 
not carefully  examine  all  bags  furnished 
him  and  placed  by  other  employees  on 
top  of  the  machine,  and  which  for  his 
safety  should  be  free  from  holes,  has 
the  right  to  assume  without  examina- 
tion that  the  bags  furnished  him  are 
free  from  holes.  Carter  v.  Oliver  Oil 
Co.  (1892)  37  S.  C.  604,  15  S.  E.  928. 

A  workman  in  a  dangerous  position 
upon  a  railroad  bridge,  and  hurried  in 
his  work,  is  not  guilty  of  negligence  in 
failing  to  inspect  a  maul  handed  to  him 
by  a  foreman  under  whom  he  is  em- 
ployed. Chicago,  K.  &  W.  R.  Co.  v. 
Blemm  (1891)  46  Kan.  370,  26  Pac. 
687. 

Where  a  switchman  worked  in  yards 
which  extended  over  several  miles,  and 
his  attention  was  constantly  directed  to 
moving  cars  and  their  coupling  and  un- 
coupling, he  cannot  give  much  attention 
to  the  ties,  switch  bars,  etc.,  over  which 
he  has  from  time  to  time  to  pass.  Bal- 
timore &  0.  S.  W.  R.  Co.  V.  Clifford 
(1901)   99  111.  App.  381. 

Compare  also  the  following  cases: 
Great  Northern  R.  Co.  v.  McLaughlin 
(1895)  17  C.  C.  A.  330,  44  U.  S.  App. 
189,  70  Fed.  669  (no  opportunity  to  ex- 
amine skids  used  for  loading  rails  upon 
flat  cars)  ;  Louisville,  N.  A.  £  C.  R.  Co. 
V.  Howell  (1896)  147  Ind.  266,  45  N.  E. 
584  (defective  coupling  link  caused  in- 
jury to  brakeman);  Stewart  v.  Fer- 
guson (1898)  34  App.  Div.  515,  54  N. 
Y.  Supp.  615  (servant  had  no  reason  or 
opportunity  to  observe  that  the  uprights 
of  a  scaffold  were  not  properly  braced)  ; 


Chicago  &  A.  R.  Co.  v.  Scanlan  (1897) 
170  111.  106,  48  N.  E.  826,  affirming 
(1896)  67  111.  App.  621  (brick  mason 
not  chargeable  with  knowledge  of  the 
defective  construction  of  a  scaffolding 
prepared  for  his  use,  where  he  passes 
from  another  portion  of  the  building  di- 
rectly to  the  scaffolding  without  an  op- 
portunity to  inspect  it)  ;  Baldwin  v. 
St.  Louis,  K.  &  N.  W.  R.  Co.  (1887)  72 
Iowa,  45,  33  N.  W.  356  (failure  to  ex- 
amine pile  of  lumber  which  fell  on  plain- 
tiff, not  negligence,  as  matter  of  law, 
where  his  view  of  it  was  obstructed  by 
another  pile;  Chicago  K.  &  W.  R.  Co. 
V.  Blevins  (1891)  46  Kan.  370,  26  Pac. 
687  (servant  received  from  his  foreman 
a  defective  tool  when  he  was  hurried  in 
his  work  and  in  a  specially  dangerous 
position  which  limited  the  opportunities 
for  making  an  examination)  ;  Biggins 
V.  Williams  (1896)  114  Cal.  176,  45 
Pac.  1041  (servant  had  no  opportunity 
to  examine  hoisting  machinery  before 
going  to  work  in  a  trench ) . 

In  one  case  the  doctrine  that  a  serv- 
ant may  assume  that  adequate  provision 
has  been  made  for  his  safety  has  been 
declared  to  apply  with  especial  force 
where  the  performance  of  his  duties  re- 
quires constancy  of  attention  to  other 
matters.  Chicago  &  E.  I.  R.  Co.  v. 
Hines  (1890)  132  111.  161,  22  Am.  St. 
Rep.  515,  23  N.  E.  1021. 
,  Obviously,  a  similar  reason  might  be, 
even  if  it  is  not,  assigned  in  many  of 
the  railway  cases  cited  in  §  1334,  ante. 
3  In  an  Illinois  ease  (see  §  1338,  note 
8,  post),  the  fact  that  his  duties  require 
prompt  action  is  mentioned  as  one  of 
the  reasons  why  a  yard  hand  is  not 
bound  to  examine  brakes  before  using 
them.  Chicago  &  E.  I.  R.  Co.  v.  Kneir- 
im,  (1894)  152  111.  458,  43  Am.  St.  Rep. 
259,  39  N.  E.  324. 
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of  the  master's  duties  has  not  been  performed ;  ^  nor  where  he  has 
been  expressly  warned  to  examine  the  appliance  in  question.^  He 
will  not  be  heard  to  say  that  his  ignorance  of  a  danger  was  excusable 
if  it  could  have  been  discovered  by  a  reasonable  use  of  his  facul- 
ties of  observation.' 


1  In  cases  where  the  doctrine  is  enun- 
ciated, this  necessary  qualification  is 
frequently  recognized  by  the  introduc- 
tion of  clauses  of  a  restrictive  tenor. 
See,  for  example,  Illinois  C.  R.  Co.  v. 
Sanders  (1897)  166  111.  270,  46  N.  E. 
799;  Louisville  &  2V.  R.  Co.  v.  Orr 
(1890)  91  Ala.  548,  8  So.  360;  Fordyce 
V.  Tarborough  (1892)  1  Tex.  Civ.  App. 
260,  21  S.  W.  421;  Chicago  &  E.  I.  R. 
Co.  V.  Hines  (1890)  132  111.  161,  22  Am. 
St.  Rep.  515,  23  N.  E.  1021. 

In  East  St.  Louis  Connecting  R.  Co. 
V.  Shannon  (1893)  52  111.  App.  420,  an 
instruction  was  condemned  by  which  the 
jury  was  told  that  the  servant  was  not 
required  in  the  first  instance  to  know 
that  tracks  were  properly  constructed, 
but  had  a  right  to  rely  on  the  implied 
undertaking  of  the  company  to  make 
and  keep  them  safe.  "Given  actual 
knowledge,"  said  the  court,  "there  re- 
mains no  room  for  presumptions." 

!!  Senior  v.  Ward  (1859)  1  El.  &  El. 
385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur.  N. 
S.  172,  7  Week.  Rep.  261,  10  Mor.  Min. 
Rep.  646  (hoisting  tackle  of  mine).  See 
§§  1279,  1280,  ante. 

3  "A  man  cannot  decline  to  see,  and 
then  hold  the  master  liable,  excusing  his 
own  negligence  by  saying  that  he  was 
under  no  primary  obligation  to  investi- 
gate." Illinois  G.  R.  Co.  v.  Sanders 
(1894)   58  111.  App.  117. 

"It  is  his  [i.  e.,  the  servant's]  duty 
to  use  ordinary  care  in  informing  him- 
self of  the  dangers  and  responsibilities 
attending  his  employment,  and  to  take 
the  same  degree  of  care  in  avoiding  ac- 
cident and  injury.  .  .  .  He  may  not 
close  his  eyes  to  serious  defects  or  weak- 
nesses in  machinery  or  appliances,  oc- 
casioned by  use,  of  which,  considering 
his  employment,  he  might  reasonably 
take  notice;  and  he  may  not  forget  or 
omit  precautions  which,  under  the  cir- 
cumstances, as  a  reasonable  and  pru- 
dent man,  he  ought  continually  to  exer- 
cise." WelU  V.  Coe  (1886)  9  Colo.  159, 
165,  11  Pac.  50. 

"While  the  employee  may  repose  confi- 
dence in  the  prudent  and  cautious  ad- 
herence to  duty  by  the  employer,  yet  he 


may  not  repose  that  blind  confidence  in 
the  performance  of  the  employer's  duty 
which  fails  to  observe  the  patent  defects 
which  an  ordinary  observation  of  the 
employee's  duty  would  readily  disclose." 
Evansville    d    T.    B.    R.    Go.    v.    Duel 

(1893)  134  Ind.  156,  33  N.  E.  355. 
"The  servant  is  culpable  if  he  fail  to 

discover  such  a  defect  as  would  have 
been  apparent,  without  a  thorough  ex- 
amination, if  he  had  used  ordinary  dili- 
gence to  discover  it."  Ghesson  v.  John 
L.  Roper  Lumber  Co.  (1896)  118  N.  C. 
59,  23  S.  E.  925. 

A  servant  cannot  be  "permitted  to 
rely  blindly  on  the  presumption"  that 
the  master  has  provided  a,  safe  working 
place,  "to  the  utter  disregard  of  the 
plain  and  palpable  evidence  of  his  own 
senses."      Muncie    Pulp    Go.    v.    Jones 

(1894)  11  Ind.  App.  110,  38  N.  E.  547. 
In  one  case  it  was  remarked,  ar- 
guendo, that  the  servant  is  not  bound 
"to  exercise  care"  to  know  defects,  un- 
less it  is  in  the  line  of  his  duty.  Tay- 
lor, B.  &  H.  R.  Go.  V.  Taylor  ( 1890 )  79 
Tex.  104,  23  Am.  St.  Rep.  316,  14  S.  W. 
918.  This  statement  is  plainly  errone- 
ous, if  taken  literally.  But  the  context 
shows  that  nothing  more  is  meant  than 
that  no  duty  of  active  inspection  lies  on 
the  servant. 

An  experienced  laborer  when  going 
to  work  in  a  trench  is  bound  to  exercise 
a  reasonable  degree  of  vigilance  in  re- 
gard to  the  safety  of  the  place  of  work. 
Bartolomeo  v.  McKnight  (1901)  178 
Mass.  242,  59  N.  E.  804. 

The  ignorance  of  a  section  hand  of  the 
condition  of  rough  ground  over  which 
he  is  helping  to  carry  a  heavily  laden 
hand  car  does  not  relieve  him  from  ex- 
ercising due  care  in  observing  where  he 
is  going,  and  looking  out  for  snags. 
Terry  v.  Louisville,  N.  A.  &  C.  R.  Go. 
(1896)  15  Ind.  App.  353,  43  N.  E.  273, 
rehearing  denied  (1896)  15  Ind.  App. 
356,  44  N.  E.  59. 

In  one  case  the  law  was  said  to  be 
that,  if  the  servant  knew,  or  by  the  exer- 
cise of  reasonable  care  and  diligence 
could  have  known,  the  reputation  of  a 
negligent  coservant,  "he  was  chargeable 
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The  limiting  operation  of  this  principle  is  often  recognized  by  the 
use  of  phraseology  which  is  either  actually  or  by  implication  of  a 
qualifying  significance,  in  connection  with  the  statements  in  which 
the  servant's  exemption  from  the  obligation  to  inspect  the  plant  is 
asserted.  Thus,  we  find  it  laid  down  that  a  servant  is  not  required 
to  use  diligence  to  discover  defects,  and  is  chargeable  with  notice 
thereof  only  when  they  are  so  obvious  that  it  imports  gross  negligence 
to  overlook  them ;  *  that  he  is  not  bound  to  use  more  than  "ordinary 
care  and  watchfulness"  in  discovering  defects  in  the  plant ;  ^  that 
he  is  only  required  to  notice  obvious  defects  and  such  as  he  has  an 
opportunity  of  noticing;  ^  that  the  law  demands  nothing  more  than 
that  he  shall  keep  his  eyes  open  to  what  is  passing  before  him,  and 
avail  himself  of  such  information  as  he  may  receive  with  respect  to 
such  conditions  as  may  expose  him  to  danger ; ''  that  he  is  not  bound 
to  search  for  latent,  concealed,  or  hidden  defects  or  sources  of  dan- 
ger ;  *    that  he  is  not  chargeable  with  knowledge  of  concealed  defects 


witli  notice  of  whatever  that  reputation 
was."  Western  Stone  Go.  v.  Whalen 
(1894)  151  111.  472,  42  Am.  St.  Eep.  244, 
38  N.  E.  241. 

An  instruction  is  erroneous  if  so  stat- 
ed that  the  jury  may  infer  that  a  serv- 
ant is  not  bound  to  use  any  diligence  to 
observe  the  premises,  or  any  care  to 
discover  defects  therein.  Erie  &  W. 
Transp.  Co.  v.  Gaines  (1904)  112  111. 
App.  189. 

A  master  will  not  be  required  to  re- 
spond in  damages  to  one  who  negligent- 
ly closed  his  eyes,  or,  seeing,  did  not 
heed  that  which  it  was  his  duty  to  see. 
Baxter  v.  Lusher  (1902)  159  Ind.  381, 
65  N.  E.  211. 

In  Wood  V.  Tileston  £  H.  Co.  (1903) 
182  Mass.  449,  65  N.  E.  810,  where  the 
servant  was  injured  by  the  giving  way 
of  a  cleat  used  to  hold  a  ladder  in  place, 
the  court  said  that  if  the  servant  had 
cared  to  know  how  the  cleats  were 
fastened,  he  had  only  to  look. 

The  law  requires  a  servant  to  see 
Avhat  any  ordinarily  careful  and  prudent 
operative  of  a  machine  would  have  seen 
of  its  condition.  Record  v.  Chickasaw 
Cooperage  Co.  (1902)  108  Tenn.  657, 
69  S.  W.  334. 

iSilveira  v.  Iversen  (1900)  128  Cal. 
187,  60  Pac.  687. 

6  Pennsylvania  Go.  v.  McCormack 
(1892)   131  Ind.  250,  30  N.  E.  27. 

8  Little  Rock  &  M.  B.  Co.  v.  Moseley 


(1893)  6  C.  C.  A.  225,  12  U.  S.  App. 
514,  56  Fed.  1009. 

7  United  States  Rolling  Stock  Co.  v. 
Wilder  (1886)   116  111.  100,  5  N.  E.  92. 

A  charge  upon  the  subject  of  knowl- 
edge by  a  fireman  of  the  absence  of 
brakes  on  the  engine  on  which  he  had 
ridden  50  or  60  miles  is  not  erroneous 
where  it  amounts  solely  to  a  direction 
to  the  jury  that  the  man  was  bound 
to  use  his  eyes,  and  if,  by  their  use,  he 
could  see  the  defect,  he  was  bound  there- 
by, even  though  he  had  not  observed  it; 
but  that  he  was  not  bound  to  make  a 
careful  examination  of  every  part  of 
the  engine  upon  which  he  was  fireman, 
in  order  to  charge  the  railroad  company 
with  negligence,  or  exonerate  himself 
from  the  charge  of  contributory  negli- 
gence. Choctaw,  0.  &  G.  R.  Co.  v.  Hoi- 
loway  (1903)  191  U.  S]  334,  48  L.  ed. 
207,  24  Sup.  Ct.  Rep.  102. 

i 'Northern  P.  R.  Co.  v.  Teeter  (1894) 
11  C.  C.  A.  332,  27  U.  S.  App.  316,  63 
Fed.  527;  Covey  v.  HanrUhal  &  St.  J. 
R.  Go.  (1885)  86  Mo.  635;  Porter  v. 
Hamnibal  &  St.  J.  R.  Co.  (1879)  71  Mo. 
66,  36  Am.  Rep.  454;  Flood  v.  Western 
V.  Teleg.  Go.  (1891)  39  N.  Y.  S.  R.  674, 
15  N.  Y.  Supp.  400;  Leonard  v.  Kinnare 
(1898)  174  111.  532,  51  N.  E.  688,  af- 
firming (1897)  75  111.  App.  145;  Parke 
County  Coal  Co.  v.  Barth  (1892)  5  Ind. 
App.  159,  31  N.  E.  585;  Dupree  v.  Alex- 
ander  (1902)    29  Tex.  Civ.  App.  31,  68 
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not  discoverable  by  "ordinary  observation."  ^  In  other  cases  it  is 
declared  that  a  servant  has  a  right  to  rely  upon  the  safe  condition 
of  the  plant  unless  the  danger  is  one  of  which  he  must  be  presumed 
to  be  aware;  ^"  or  unless  the  defects  are  so  glaring  as  to  be  open  to 
the  observation  of  prudent  men ;  "  or  where  the  defect  cannot  be 
readily  detected ;  "  or  the  danger  is  not  patent ;  "  or  not  obvious ;  ^* 
or  where  there  is  no  such  obvious  and  palpable  defect  as  to  attract 
his  attention.** 

In  several  cases  the  character  of  the  inspection  which  the  serv- 
ant is  not  bound  to  make  is  particularized  by  the  addition  of  the 
epithet  "critical."  **  Such  an  epithet  obviously  implies  a  standpoint 
similar  to  that  which  is  indicated  by  the  various  forms  of  expression 
collected  above. 

The  correctness  or  incorrectness  of  an  instruction  will  frequently 
depend  upon  whether  the  jury  were  or  were  not  informed  in  ap- 
propriate terms  that  the  servant's  right  to  rely  upon  the  safe  con- 
dition of  the  plant  is  not  an  absolute  one.*'' 

Such  examination  of  an  appliance  as  is  necessary  to  enable  a  serv- 

S.  W.  739    (lineman  whose  duties  were  ^^  McLean  y.  Standard  Oil  Co.  (1893) 

connected  with  the  handling  of  wire,  not  50  N.  Y.  S.  E.  626,  21  N.  Y.  Supp.  874 ; 

required    to    inspect    pole).      See    also  Baltimore  &  0.  8.  W.  R.  Go.  v.  Amos 

Union  P.  R.  Co.  v.  O'Brien  (1896)   161  (1898)   20  Ind.  App.  378,  49  N.  E.  854. 

U.  S.  451,  40  L.  ed.  766,  16  Sup.  Ct.  Eep.  le  Cincinnati,  H.  &  D.  R.  Go.  v.  Mc- 

618,  where  it  was   laid  down   that  the  Mullen    (1889)    117   Ind.   439,    10   Am. 

servant  is  entitled  to  presume  that  the  St.  Eep.  67,  20  N.  E.  287;  Consolidated 

master  has  done  his  duty  with  respect  Goal  Co.  v.  Bruce    (1893)    47  111.  App. 

to  making  proper  inquiry  for  latent  de-  444;   Ross  v.   Sha/nley    (1900)    185   111. 

fects.  390,   56  N.   E.   1105;    Chicago,  R.  I.  & 

9  Jar  vis  v.  Northern  New  York  Mar-  P.  R.  Co.  v.   Cleveland    (1900)    92  111. 

Ue  Go.   (1900)   55  App.  Div.  272,  67  N.  App.    308;    Alabaster   Co.   v.   Lonergan 

Y.  Supp.   78.  (1900)   90  111.  App.  353;  Frye  v.  Bath 

v>  Sellick  V.  J.  Langdon  d  Co.  (1891)  Gas  &  Electric  Co.    (1900)    94  Me.   17, 

37  N.  Y.  S.  E.  511,  13  N.  Y.  Supp.  858.  46  Atl.   804;   Indianapolis  Terra  Gotta 

n  Bradbury  v.   Goodwin    (1886)    108  Co.  v.  Wachstetter  (1909)  44  Ind.  App. 

Ind.  286,  9  N.  E.  302.  550,  88  N.  E.  853. 

ii^  Austin  V.  Appling    (1891)    88  Ga.  w  There  is  no  error  or  unfairness  in 

54,  13  S.  E.  955.  an  instruction  in  which  the  court  tells 

13  Edward  Bines  Lumber  Co.  v.  Ligas  the  jury  that  a  yard  switchman  who  is 

(1898)    172  111.   315,   64  Am.   St.  Eep.  about  to  couple  two  cars  has  a  right  to 

38,  50  N.  E.  225,  affirming    (1896)    68  assume  that  they  are  properly  loaded 

111.    App.    523;    McDonald   v.    Chicago,  and  to  act  on  that  assumption,  where 

St.  P.  M.  &  0.  R.  Go.  (1889)   41  Minn,  it  is  added  that  if,  by  the  exercise  of 

439,   16   Am.   St.   Rep.    711,   43   N.   W.  proper    diligence,    he    might   have    dis- 

380.  covered  the  dangerous  manner  in  which 

"The  employee  is  not  required  to  look  they  were  loaded,  in  time  to  avoid  in- 

for    defects,    but    such    as    are    patent,  jury,  he  cannot  recover.     Northern  P. 

or  known  to  him."     Norton  v.  Louis-  R.    Go.   v.   Everett    (1894)    152    U.    S. 

ville  &  N.  R.  Go.  (1895)  16  Ky.  L.  Eep.  107,   38   L.  ed.   373,   14   Sup.  Ct.   Rep. 

846,   30  S.  W.  599.  474. 

li  Devlin  v.  Wabash,  St.  L.  £  P.  R.  An  instruction  that  one  employed  in 

Co.   (1885)    87  Mo.  549.  a  mine  was  not  required  or  expected  in 
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ant  to  understand  the  dangers  incident  to  its  use  under  normal  con- 
ditions is  perhaps  always  obligatory, — at  least  in  the  case  of  adults." 


going  up  and  down  the  ladder,  with  a 
candle,  to  his  work,  to  investigate  and 
discover  its  condition  as  to  safety  or 
otherwise,  is  not  ground  for  reversal, 
where  qualified  by  a  statement  that  the 
employee  was  bound  to  use  his  eyes, 
and  to  take  reasonable  care  to  avoid 
known  dangers  and  those  which  could 
be  seen  by  the  use  of  ordinary  care. 
Reese  v.  Morgan  Silver  Min.  Co.  (1898) 
17  Utah,  489,   54  Pac.  759. 

A  jury  is  properly  charged  that  a 
servant  has  a  right  to  presume  that  an 
appliance  is  safe  for  use,  where  the  de- 
fect is  not  patent,  and  he  has  used  due 
diligence  to  discover  defects  (Missouri, 
K.  &  T.  R.  Co.  V.  Crowder  [1899]  — 
Tex.  Civ.  App.  — ,  55  S.  W.  380)  ;  and 
that  a  servant  has  a  right  to  assume, 
without  looking  for  latent  defects,  that 
the  master  has  done  his  duty  in  pro- 
viding safe  instrumentalities,  unless  he 
has  or  can  obtain  knowledge  to  the 
contrary  by  reasonable  observation 
(Summit  Goal  Go.  v.  STiaw  [1896]  16 
Ind.  App.  9,  44  N.  E.  676). 

In  any  case  where  the  defect  was  a 
visible  one  which  might  possibly  have 
been  discovered  by  a  person  in  the 
servant's  position,  if  he  had  been  ordi- 
narily observant,  it  is  error  to  charge 
the  jury,  without  qualification,  that  the 
servant  had  the  right  to  presume  that 
the  appliance  in  question  was  in  good 
condition,  and  that  he  was  not  required 
to  inspect  the  same  for  defects.  For- 
dyce  V.  Edwards  (1895)  60  Ark.  438, 
30  S.  W.  758,  second  appeal  (1898) 
65  Ark.  98,  44  S.  W.  1034  (pilot  of  en- 
gine was  hung  so  high  that  it  failed  to 
throw  a  horse  from  the  track,  and  a 
derailment  was  the  result)  ;  Texas 
Mexican  R.  Go.  v.  King  (1896)  14  Tex. 
Civ.  App.  290,  37  S.  W.  34  (link  bent 
and  piece  broken  out  of  drawhead). 

A  charge  is  erroneous  which  will 
probably  lead  the  jury  to  suppose  that 
a  servant  is  not  bound  to  notice  the 
condition  of  the  appliances  used  by 
him.  Wells  v.  Goe  (1886)  9  Colo.  165, 
11  Pac.  50. 

An  unqualified  charge  to  the  efl'ect 
that  a  servant  may  assume  that  a  tele- 
phone pole  which  he  is  required  to  climb 
is  safe  and  suitable  is  erroneous.  Gum- 
ierland  Teleph.  Go.  v.  Loomis  (1889) 
87  Tenn.  504,  11  S.  W.  356. 


It  is  error  to  instruct  the  jury  that 
if  the  defendant's  contract  obliged  him 
to  inspect  the  place  of  work,  then  it 
was  no  part  of  plaintiff's  employment 
to  look  after  its  safety,  and,  if  he  was 
injured  by  reason  of  defendant's  omis- 
sion to  inspect  it,  there  should  be  a 
finding  in  his  favor.  Breckenridge  & 
P.  Syndicate  v.  Murphy  (1897)  18  Ky. 
L.  Rep.  915,  38  S.  W.  700. 

In  Way  v.  Illinois  G.  R.  Go.  (1875) 
40  Iowa,  341,  it  was  held  error  to  re- 
fuse to  give  an  instruction  that  the 
servant  could  not  recover  if  he  had 
gone  on  working  when  he  had  knowl- 
edge, or  might  "by  the  exercise  of  due 
care"  have  had  such  knowledge.  This 
ruling  certainly  seems  difficult  to  rec- 
oncile with  several  of  those  condemned 
in  §  1333,  ante.  But  the  court  was 
able  to  distinguish  the  instruction 
under  review  from  that  which  was  re- 
fused in  Muldowney  v.  Illinois  G.  R. 
Go.  (1873)  36  Iowa,  470  (see  section 
just  mentioned),  upon  the  following 
grounds:  "A  brakeman,  although  he 
may  have  the  means  and  opportunity 
of  doing  so,  is  not  required  to  go  around 
and  under  the  trucks,  with  lantern  and 
hammer,  for  the  purpose  of  ascertain- 
ing whether  there  be  any  fiaw  or  crack 
in  a  wheel  or  axle.  The  company  em- 
ploys parties  to  perform  this  duty, 
and  the  brakeman  has  the  right  to 
suppose  that  they  will  perform  it  prop- 
erly, and  he  is  justified  in  leaving  the 
performance  of  it  to  them.  At  the 
same  time  he  must  make  a,  reasonable 
use  of  his  senses,  and  if  a  defect  is 
apparent  and  patent,  and  would  have 
been  discovered  by  the  exercise  of  rea- 
sonable and  ordinary  care  in  view  of 
the  position  which  the  brakeman  occu- 
pies, the  law  conclusively  presumes 
that  he  possesses  the  knowledge  which 
reasonable  attention  would  furnish. 
Any  other  rule  would  be  opposed  to, 
rather  than  promotive  of,  the  interests 
of  humanity,  as  it  would  encourage  the 
grossest  inattention,  and  would  reward 
it  the  highest  when  it  produced  the 
profoundest  ignorance." 

18  A  servant  engaged  in  the  first 
place  to  feed  a  machine,  and  incident- 
ally to  clean  it  up,  is  bound  to  ex- 
amine it  with  a  view  to  ascertain  the 
characteristics  which  render  this  oper- 
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1337.  [413a]  Duty  of  inspection;  when  predicable  from  circumstan- 
ces indicative  of  danger. —  A  situation  in  which  the  doctrine  which  re- 
lieves the  servant  from  the  duty  of  inspection  frequently  conies  into 
conflict  with,  and  gives  way  to,  the  paramount  principle  that  he  must 
exercise  proper  care,  is  indicated  by  those  cases  in  which  it  is  laid 
down  that  he  is  entitled  to  assume  the  existence  of  safety  in  the 
absence  of  anything  to  excite  special  apprehension  of  danger ;  ^  or 
where  the  appearance  of  the  appliance  was  not  such  as  to  awaken 
his  doubts  and  make  him  hesitate  in  the  discharge  of  his  duty  or  re- 
fuse to  undertake  it ;  *  or  unless  he  had  knowledge  which  should  have 
warned  him  that  it  was  unsafe  to  act  on  such  an  assumption.'  It 
is  well  settled  that  a  duty  of  inspection  or  inquiry  is  predicable  when- 
ever the  character  of  the  environment  would  suggest  to  a  man  of 
average  prudence  that  there  is  a  possibility  or  a  probability  of  be- 
ing injured  in  a  certain  way.*  Such  possibility  or  probability  is 
also  frequently  assumed  to  have  been  suggested  with  sufficient  dis- 

ation    dangerous.      Stuhhs    v.    Atlanta  It   is   negligence   not   to  take   notice 

Cotton-Seed    Oil   Mills    (1893)    92    Ga.  so    as    to    observe    whether    an    event 

495,  17  S.  E.  746.  known    to   be   likely   to   occur   has    oc- 

That  a  servant  who  is  sent  to  do  a  curred.      Barnard    v.    Sohrajft     (1897) 

piece    of    work    with    a    machine    with  168  Mass.  211,  46  N.  E.  621. 

which   he  is   not  familiar   is  bound   to  Where  a  servant  has  a  general  knowl- 

make  inquiry  as  to  the  proper  method  of  edge  that  an  appliance  is  in  bad  condi- 

operating  it  was  laid  down  in  Millar  v.  tion,   his  failure  to   examine   it  before 

Madison  Car  Co.    (1895)    130  Mo.  517,  using     it     is    negligence.       The    Truro 

31  S.  W.  574.  (1887)    31  Fed.  158. 

1  Johnston  v.  Oregon  Short  Line  B.  A  brakeman  has  no  right  to  rely 
Go.    (1892)    23  Or.  94,  31  Pac.  283.  upon  the  supposition  that  the  track  on 

2  Goodman  v.  Richmond  &  T>.  R.  Co.  a  siding  is  fully  ballasted,  and  step  be- 
(1886)    81  Va.  576.  tween  the  cars  in  motion,  without  first 

3  James  v.  Emmet  Min.  Go.  (1884)  examining  the  character  of  the  road- 
55  Mich.  335,  21  N.  W.  361.  bed.     Ragon  v.  Toledo,  A.  A.  &  N.  M. 

An    instruction    to    the    effect    that,  R.    Co.    (1893)    97   Mich.   265,    37   Am. 

"while   the   master    is   not   to   be    held  St.  Eep.  336,  56  N.  W.  612. 
liable  for  dangers  and  defects  of  which        A  servant  is  not  justified  in  assum- 

the   servant  is  fully  informed,  yet  the  ing  that  a  car  furnished  his  employer 

servan,t  is  authorized"  to  rely  upon  the  by  a  railroad  company  is  in  good  repair 

master's    performance    of    his    duty    to  and  supplied  with  proper  brakes,  if  he 

furnish  safe   appliances,   is  misleading,  knows  that  other  cars  so  furnished  have, 

as  it  amounts  to  a,  statement  that  the  many  of  them,  been  defective.    Roddy  v. 

converse    of    this    proposition    is    true;  Missouri  P.  R.  Co.   (1891)   104  Mo.  234, 

that  is  to  say,  that  the  master  is  liable  12   L.R.A.    746,    24   Am.   St.    Eep.    333, 

even  though  the  servant  may  have  had  15   S.   W.   1112. 

such  information  as  would  put  a  reason-        One  of  the  dangers  to  be  apprehended 

ably   prudent  man   on  his   guard,   pro-  by  a  brakeman  in  the  ordinary  operation 

vided  that  information  did  not  amount  of  a  railway  is  the  misfit  of  links  and 

to  full  information,  or,  as  the  average  pins,    and   the   possibility   that   an   at- 

iuror   would  understand  the   language,  tempt    to    couple    cars    may    be   unsuc- 

absolute   certainty.     Illinois   0.   R.   Go.  cessful.      Hence,    a   railroad   brakeman 

V    Sanders   (1894)   58  111.  App.  117.  who  attempts  to  couple  a  car  without 

'i  Norton   Coal   Co.  v.   Hanks    (1908)  inspecting    the    coupling    pin    and    link 

108  Va.  521,  62  S.  B.  335.  to  see  if  the  former  is  loose,  when  he 
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tinctness  to  show  the  servant  that  some  further  examination  into 
the  conditions  was  prudent,  where  he  had  observed  circumstances 

has  the  opportunity  to  do  so,  is  guilty  such  cars  and  the  caboose  or  cars  of 
of  contributory  negligence.  Bennmger  the  road  on  which  he  is  employed,  to 
V.  New  York  C.  &  H.  R.  R.  Co.  (1896)  couple  them  together,  to  observe  more 
11  App.  Div.  565,  42  N.  Y.  Supp.  813.    closely  and  to  use  more  caution  than 

The  foreman  of  a  switch  engine  in  a  if  he  was  attempting  to  couple  the  cars 
railroad  yard  assumes  the  increased  of  his  own  road,  which  are  adapted  to- 
risk  in  coupling  cars  with  drawheads  each  other  by  construction  or  selection, 
of  different  makes,  and  must  use  all  in  order  to  ascertain  whether  their 
necessary  caution  to  ascertain  the  kind  coupling  irons  would  meet  or  pass  each 
of  cars  to  be  coupled  on  each  occasion,  other.  There  is  no  allegation  that  he 
Henry  v.  Bond  (1888)   34  Fed.  101.         even  looked  to  see,  or  that  he  could  not 

A  switchman  who,  from  his  expe-  have  seen,  if  he  had  looked,  this  clearly 
rience  in  a  yard,  knows  that  any  two  apparent  difference  in  the  elevation  of 
cars  which  he  may  have  to  couple  may  these  coupling  irons,  or  that  his  atten- 
have  drawbars  of   different  heights,   is    tion  was  diverted." 

bound  at  his  peril — at  least  where  there  In  Scott  v.  Oregon  R.  &  Na/v.  Co^ 
is  no  hurry — to  examine  all  the  coup-  (1886)  14  Or.  211,  16  Pac.  98,  this 
lings  he  has  to  handle,  with  a  view  to  decision  was  emphatically  condemned 
ascertaining  their  condition  before  he  as  one  which  went  "far  towards  legal- 
ventures  upon  the  coupling.  Toledo,  izing  manslaughter." 
W.  d  W.  R.  Co.  v.  Black  (1878)  88  A  servant,  part  of  whose  employ- 
Ill.    112.  ment  is  to  handle  and  remove  disabled 

In  Kelly  v.  Abhot  (1885)  63  Wis.  cars,  has  no  right  to  assume  that  the 
307,  53  Am.  Rep.  292,  23  N.  W.  890,  couplings  of  a  car  are  perfect.  If  he 
the  coupling  iron  of  a  foreign  car  passed  does  not  know  its  condition  he  is  bound 
over  those  of  a  caboose  to  which  the  to  assume  that  it  may  be  disabled,  and 
plaintiff's  intestate  was  coupling  it,  act  accordingly.  Arnold  v.  Delaware  & 
and  crushed  him  to  death.  A  demurrer  H.  Gwnal  Co.  (1890)  125  N.  Y.  15,  25 
to   a    complaint    alleging   the   want    of    N.  E.  1064. 

adaptation  of  the  cars  to  each  other,  Where  it  was  a  part  of  the  regular 
and  the  negligence  of  the  defendant  duties  of  a  switchman  to  handle  de- 
company  in  allowing  the  foreign  freight  fective  and  broken  cars,  which  were 
ear  to  be  brought  on  its  track  and  re-  taken  from  trains  and  placed  upon 
quiring  it  to  be  coupled,  was  sustained,  special  side  tracks  used  for  the  pur- 
the  court  saying:  "There  is  no  reason  pose,  the  mere  presence  of  a  car  on  such 
stated  why  the  intestate  did  not  or  tracks  was  notice  to  him  that  it  was 
could  not  have  discovered  this  appar-  probably  defective,  which  cast  upon  him 
ent  want  of  adaptation  of  the  coupling  the  risk  in  handling  it,  and  the  duty 
irons  of  the  caboose  and  car.  It  was  of  examining  it  for  the  particular  de- 
presumably  in  the  daytime,  as  it  is  feet,  although  sound  cars,  improperly 
not  stated  that  it  was  in  the  night,  loaded,  were  occasionally  placed  on  the 
That  the  coupling  irons  were  so  wide-  same  tracks.  Chesapeake  d  0.  R.  Co. 
ly  mismatched  would  seem  to  have  been  v.  Hermessey  ( 1899 )  38  C.  C.  A.  307, 
as  observable  and  readily  seen  as  the    96   Fed.   713. 

entire  absence  of  coupling  irons,  one  or  It  is  not  negligence  for  a  foreman 
both.  It  is  not  to  be  inferred  that  to  order  an  employee  to  paint  a  ma- 
this  was  the  only  instance  when  the  chine,  without  informing  him  that 
cars  of  different  roads,  brought  to-  others  are  also  at  work  upon  it,  where, 
gether  to  be  coupled,  were  so  mis-  by  the  exercise  of  reasonable  care,  he 
matched.  It  might  rather  be  inferred  can  himself  see  that  other  workmen 
that  not  unfrequently  they  have  coup-  are  so  engaged.  Williams  v.  Hensler 
ling  irons  higher  or  lower  than  each  (1890)  38  111.  App.  584.  One  of  those 
other,  and  that  there  is  no  reasonable  workmen  unexpectedly  put  in  motion 
assurance  that  they  are  always  adapted  a  cogwheel  which  plaintiff  was  hand- 
to    each    other    in    this    respect.      This    ling. 

would  seem  to  impose  the  duty  upon  A  coal  shoveler  familiar  with  the  fact 
the    brakeman,    before    going    between    that  tubs  used  in  hoisting  coal  from  a 
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or  incidents  which  pointed  to  the  existence  of  that  particular  danger 
to  which  his  injury  was  traceable,  and  which  were  therefore  to  be- 
regarded  as  carrying  a  definite  cautionary  or  monitory  significance.' 
Compare  §§  1035-1038,  ante. 

The  rationale  of  this  principle  shows  that  it  is  inapplicable  where 
the  servant  was  excusably  ignorant  of  the  circumstances  or  incidents 

barge  are  liable  to  be  unlatched  on  has  frequently  slipped  past  the  one  to. 
striking  the  bulkhead,  where  they  have  which  it  is  being  united,  a  brakeman 
a  loose  catch,  assumes  the  risk  of  us-  who  has  been  handling  it  is  chargeable 
ing  such  a  tub  while  the  hold  is  so  with  knowledge  of  its  defective  con- 
full  that  he  cannot  get  out  of  the  way  dition.  Thompson  v.  Missouri  P.  R. 
if  a  tub  should  dump,  if  he  has  an  op-  Co.  (1897)  51  Neb.  527,  71  N.  W.'  61.' 
portunity  to  examine  the  tubs  before  There  can  be  no  recovery  for  the 
using  them.  Dolwn  v.  Atwater  (1897)  death  of  an  engineer,  caused  by  the 
167  Mass.  274,  45  N.  E.  742.  collision  of  his  engine  with  stock  which 

A  man  who  has  suflScient  skill  to  per-  had  strayed  on  to  the  track  through 
form  the  duties  of  a  sawyer  is  charge-  a  defective  fence,  where  the  evidence 
able  with  knowledge  of  the  fact  that  a  is  that  stock  were  frequently  seen 
rope  used  to  hold  back  a  saw  set  in  a  on  such  track  at  or  near  the  point  of 
swinging  frame,  when  it  is  not  in  use,  collision;  that  it  was  decedent's  duty 
is  liable  to  wear  out,  and  is  negligent  to  keep  a  constant  lookout  for  them, 
if  he  fails  to  examine  it  at  reasonable  and  that,  according  to  his  reports,  he 
intervals  for  the  purpose  of  ascertain-  had,  during  fifteen  months  prior  to' the 
ing  its  condition.  Bchulss  v.  Johnson  accident,  struck  stock  eight  times 
(1893)  7  Wash.  403,  35  Pac.  130  (here  QvA-ll  v.  Houston  &  T.  C.  R.  Go.  (1900) 
the  rope  had  never  been  examined  at  93  Tex.  616,  57  S.  W.  948,  affirming 
all).  (1900)    —  Tex.  Civ.  App.— ,  55  S.  W. 

A  miner  who  fails,  after  a  blast,  1126. 
to  examine  the  roof  of  the  drift  in  An  employee  in  charge  of  a  saw 
which  he  is  working,  and  place  neces-  which  is  intended  to  drop  back  beneath 
sary  props  to  support  it,  is  negligent,  planking  after  its  use  is  guilty  of 
Christner  v.  Cumberland  &  E.  L.  Coal  contributory  negligence  if  he  does  not 
Co.   (1892)    146  Pa.  67,  23  Atl.  221.  look  to  see  whether  the  saw  has  gone 

The  failure  of  a  servant  engaged  in  down,  where  he  knows  that  it  frequent- 
drilling  holes  for  blasting  to  ascer-  ly  fails  to  drop  back  after  use.  John- 
tain  whether  a  blast  has  exploded  in  a  son  v.  Eovey  (1894)  98  Mich.  343,  57 
hole  which  he  is  directed  to  clean  out    N.  W.  172. 

is  negligence.  Sexton  v.  Turner  (1892)  A  miner  is  guilty  of  negligence  if  he 
89  Va.   341,   15  S.  E.  862.  proceeds   to   work   under   a    loose   rock 

In  a  case  where  a  loose  beam  was  after  he  has  observed  indications  of 
shaken  oflF  the  joists  on  which  it  was  danger  which  he  thoroughly  under- 
lying, by  the  jarring  movement  caused  stands.  Evans  v.  Chessmond  (1890) 
by  a  steam  hammer,  and  fell  on  a  serv-    38  111.  App.  615. 

ant  who  was  operating  the  hammer,  it  An  employer  is  not  liable  to  an  em- 
was  declared  to  be  at  least  a  question  ployee  for  injuries  sustained  by  the 
for  the  jury  whether  he  should  not  have  latter  in  jumping  from  a  platform  to 
examined  the  beams  overhead  before  he  avoid  the  splashing  of  molten  lead  out 
began  to  work.  But  the  decision  went  of  a  kettle  without  a  hood,  near  which 
on  another  point.  Reading  Iron  Works  he  was  at  work,  where  he  was  thorough- 
V.  Devine  (1885)   109  Pa.  246.  ly   familiar   with   the   process    of   lead 

Any  man  that  works  above  a  gun,  melting,  had  repeatedly  seen  the  lead 
having  it  in  a  position  in  which  if  dis-  splash  out  of  that  particular  kettle, 
charged,  it  will  injure  him,  is  negli-  and  exposed  himself  to  the  danger 
gent  if  he  does  so  without  ascertain-  without  complaint,  objection,  or  remon- 
ing  whether  it  is  loaded.  Sievers  v.  strance.  Farrell  v.  Tatham  (1899)  36 
Eyre   (1903)    122  Fed.  734.  App.  Div.  319,  55  N.  Y.  Supp.  199. 

B  Where  a   certain   kind   of   coupling        A  servant  assumes  the  risk  from  the 
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which  pointed  to  the  existence  of  dangerous  conditions.*  Nor  can 
it  be  adduced  as  a  foundation  for  ruling  against  the  servant,  as  a 
matter  of  law,  where  the  evidence  is  susceptible  of  the  inference 
that  the  previous  incident  upon  which  the  master  relies  was  not  pro- 
duced by  the  same  cause  as  that  to  which  the  injury  was  due.''  Nor, 
speaking  generally,  is  the  servant  necessarily  debarred  from  main^ 


bursting  of  bottles  of  ale  which  he  is 
•engaged  in  packing,  where  two  bottles, 
to  his  knowledge,  have  previously  ex- 
ploded. Lehman  v.  Tan  Nostrand 
(1896)    165  Mass.  233,  42  N.  E.   1125. 

Knowledge  that  there  is  a  hole  under 
a  canvas  stretched  on  a  third-story  floor 
is  imputed  to  a  servant  who  sees  his 
fellow  workman  walk  around,  and  not 
across  it,  shoves  a  plank  over  it,  and 
sees  it  sag  down,  and  supposes  the  can- 
vas to  be  there  to  catch  one  if  he  steps 
on  it.  Muncie  Pulp  Go.  v.  Jones  (1894) 
11  Ind.  App.  110,  38  N.  E.  547. 

A  servant  who  knows  that  portions 
of  debris  which  is  being  discharged 
down  a  chute  have  previously  scattered 
cannot  recover  if  he  is  struck  by  a 
piece.  Fannessey  v.  Western  V.  Teleg. 
Go.  (1893)  6  Misc.  322,  26  N.  Y.  Supp. 
796. 

A  servant  injured  by  the  fall  of  a 
truss  during  the  demolition  of  a  build- 
ing cannot  recover,  where  it  is  shown 
that  several  of  the  trusses  had  already 
fallen  while  the  work  was  in  progress, 
and  their  condition  was  perfectly  ap- 
parent to  all  the  workmen.  Carey  v. 
Sellers  (1889)  41  La.  Ann.  500,  6  So. 
813. 

A  laborer  digging  a  well,  the  sides  of 
which  have  fallen  several  times  while  he 
has  been  engaged  on  the  work,  assumes 
the  risk  of  another  similar  occurrence. 
Galveston,  E.  cC-  8.  A.  B.  Go.  v.  Lempe 
(1883)  59  Tex.  19. 

A  servant  who  has  the  supervision  of 
another  employee,  and  knows  that  he  is 
an  incompetent  and  careless  workman, 
is  not  free  from  negligence  if  he  trusts 
himself  upon  a  ladder  constructed  by 
the  employee,  without  examining  it. 
Bolton  V.  Georgia  P.  R.  Go.  (1889)  83 
Ga.  659,  10  S.  E.  352. 

6  An  employee  directed  to  feed  a  fur- 
nace, which  was  not  a  part  of  his  usual 
duties,  cannot  be  held,  as  a  matter  of 
law,  to  have  assumed  the  risk  of  being 
burned  because  of  the  blowing  open  of 
the  furnace  door  by  the  explosion  of  gas, 
where  the  risk  was  not  an  obvious  one. 


and  he  had  had  but  slight  opportunity 
to  learn  of  the  condition  of  the  furnace, 
and  had  never  known  of  the  door  being 
blown  open  before,  although  it  had  oc- 
curred several  times.  La  Fortune  v. 
Jolly  (1896)  167  Mass.  170,  45  N.  E.  83. 

Where  work  in  a  machine  shop,  which 
caused  small  pieces  of  chipped  iron  to 
be  thrown  from  the  machinery,  was  so 
carried  on  that  no  chips  were  thrown 
towards  a  servant,  to  his  knowledge,  till 
the  day  he  was  injured  by  a  piece  of 
chipped  iron  thrown  from  a  machine  op- 
erated by  a  fellow  workman,  the  servant 
had  not  assumed  the  risk  of  such  dan- 
ger, so  as  to  prevent  a  recovery  from 
the  master  for  the  failure  of  the  latter 
to  establish  and  enforce  rules  for  pro- 
tection against  such  injury.  Smith  v. 
Lidgerwood  Mfg.  Go.  (1900)  56  App. 
Div.  528,  67  N.  Y.  Supp.  533. 

Where  plaintiflf  was  injured  by  ma- 
terial falling  from  the  walls  of  a  build- 
ing while  he  was  engaged  in  excavating 
sand  from  the  interior,  and  it  appeared 
that  he  had  seen  no  bricks  or  material 
falling  from  the  wall  prior  to  the  in- 
jury, the  question  whether  he  assumed 
the  risk  of  such  injury  was  for  the  jury. 
WitkowsJci  V.  George  W.  Carter  &  Sons 
Go.  (1901)  60  App.  Div.  577,  70  N.  Y. 
Supp.  232. 

7  Whether  or  not  an  employee  stand- 
ing on  an  elevator  platform,  endeavor- 
ing to  adjust  a  hood  on  a  smokestack, 
was  guilty  of  contributory  negligence 
precluding  recovery  for  injuries  caused 
by  the  slipping  of  a  knot  uniting  two 
pieces  of  rope  sustaining  a  piece  of 
timber  on  which  a  tackle  used  in  ad- 
justing the  hood  was  fastened,  is  for 
the  jury  upon  evidence  that  shortly  be- 
fore the  accident  he  noticed  that  the 
rope  had  slacked,  and  instructed  the 
men  below  to  tighten  the  same,  it  not 
appearing  whether  the  slacking  was 
due  to  the  slipping  of  the  knot  or  to 
some  unexplained  cause.  Folk  v. 
Schaefer  (1898)  186  Pa.  253,  40  Atl. 
401,  first  appeal  (1897)  180  Pa.  613, 
37  Atl.  104. 
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iiaining  an  action,  unless  the  previous  incident  was  of  such  a  nature 
that  any  reasonably  intelligent  man  would  have  understood  the  warn- 
ing which  was  thus  conveyed,  and  taken  appropriate  steps  to  protect 
himself  from  injury.' 

1338.  [414]  Duty  of  inspection  inferred  from  the  nature  of  the  func- 
tions discharged  by  the  servant.— The  decisions  cited  in  the  last  two 
sections  deal  with  situations  in  which  all  servants,  without  respect  to 
their  particular  functions,  are  not  justified  in  acting  upon  the  assump- 
tion that  they  are  not  exposed  to  any  abnormal  dangers  arising  from  a 
breach  of  the  master's  duties.  In  another  group  of  cases  the  dom- 
inant conception  relied  upon  is  that,  in  view  of  the  nature  of  the 
work  assigned  to  the  servant,  it  may  reasonably  be  inferred  that  it 
was  the  understanding  of  the  parties  to  the  contract  of  employment 
that  he  should  discharge  the  duty  of  inspection  to  a  certain  extent.'' 


8  The  mere  fact  that  it  was  known  to 
•the  servant  that  other  machines  which 
were  of  the  same  character  as  that 
which  caused  the  injury  had  started 
automatically  will  not  charge  him  with 
knowledge  of  the  risk  of  such  an  oc- 
currence, if  it  appears  that  those  ma- 
chines were  not  attached  to  the  same 
pulleys  and  belts  as  the  one  which  he 
was  handling  when  the  accident  oc- 
curred. Donahue  v.  Drown  (1891)  154 
Mass.  21,  27  N.  E.  675. 

A  switchman  who  does  not  know  that 
a  coupling  pin  furnished  for  use  in 
making  a  coupling  is  too  large  is  not, 
as  matter  of  law,  guilty  of  contributory 
negligence  in  attempting  to  use  it  in 
making  the  coupling,  and  in  continuing 
to  insert  it  after  the  first  failure  to 
•make  it  enter  the  hole,  where  it  often 
happens  that  a  pin  difficult  to  insert 
at  first  can  be  made  to  go  down.  An 
instruction  is  erroneous  which  proceeds 
on  the  assumption  that  a  defective  con- 
dition had  been  discovered  when  the 
pin  did  not  go  down  at  the  first  at- 
tempt. Missouri,  K.  &  T.  R.  Oo.  v. 
Eauer  (1897)  —  Tex.  Civ.  App.  — , 
43  S.  W.  1078. 

The  fact  that  a.  pole  supporting  the 
wires  of  a  telephone  company  has  been 
condemned  and  marked  for  removal  is 
not,  as  matter  of  law,  notice  to  an  em- 
ployee that  it  will  not  stand  when  de- 
-tached  from  the  wires  which  he  is  or- 
dered to  remove.  Southern  Bell  Teleph. 
<«  Teleg.  Go.  v.  Clements  (1900)  98  Va. 
a,   34  S.  E.  951. 

An  employee  whose  business  it  is  to 


examine  revolvers  which  do  not  work 
satisfactorily  after  a  test  by  another  by 
loading  and  firing  is  not,  as  matter  of 
law,  bound  to  examine  one  tliat  is  re- 
turned to  see  if  it  contains  an  unex- 
ploded  cartridge,  although  the  tester  has 
left  one  in  on  a  former  occasion.  An- 
derson V.  Duckworth  (1894)  162  Mass. 
251,  38  N.  E.  510. 

A  miner  is  not,  as  matter  of  law, 
guilty  of  negligence  merely  because  he 
made  not  attempt  to  inform  himself  of 
the  actual  condition  of  the  roof  of  an 
entry  from  which  slate  fell  on  him. 
Blaeenic  v.  Iowa  &  W.  Coal  Co.  (1897) 
102  Iowa,  706,  72  N.  W.  292. 

A  miner  ordered  by  the  boss  to  go 
into  a  specified  room  in  the  mine  is  not 
required  to  test  the  safety  of  the  roof, 
although  he  knows  that  rock  and  slate 
have  fallen  from  the  roof  before  he  en- 
ters the  room,  as  it  is  the  master's 
duty  to  furnish  a  safe  place  to  work. 
The  fall  of  the  rook  in  such  a  case  is 
a  circumstance  from  which  it  is  possible 
to  draw  both  the  inference  that  the 
place  will  thenceforward  be  safe,  and 
the  inference  tliat  the  place  is  danger- 
ous. Island  Coal  Go.  v.  Bisher  (1895) 
13  Ind.  App.  98,  40  N".  E.  158. 

The  fact  that  a  gang  plank  had  been 
put  out  from  a,  vessel  to  the  wharf  on 
two  different  occasions,  for  the  purpose 
of  transferring  the  captain's  daughters 
to  the  wharf,  does  not  constitute  notice 
to  a  workman  that  the  rigging  is  an  un- 
safe means  of  exit.  McDonald  v.  Sven- 
son   (1901)   25  Wash.  441,  65  Pac.  789. 

1  It  is  the  duty  of  the  master  to  fur- 
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The  existence  of  such  a  duty  has  been  inferred  on  the  following- 
grounds  : 

(1)  That  the  servant  had  been  put  in  charge  of  that  part  of  the 
plant  which  was  defective  or  abnormally  dangerous.* 

(2)  That  the  function  of  selecting  materials  to  be  used  for  a  cer- 
tain purpose  was  an  incident  of  the  servant's  employment.     Some, 

nish  and  maintain  suitable  material  and  ive  condition  and  reported  the  fact  to- 

appliances   for   the   prosecution   of   his  the  company.    Pennsylvania  Co.  v.  Gong- 

business,  and,  in  the  absence  of  notice  don    (1892)    134   Ind.  226,   39  Am.   St. 

to  the  contrary,  the  employee  had  the  Rep.  251,  33  N.  E.  795. 

right  to  presume  that  the  employer  had  A  servant  injured  by  a  defective  track 

complied  with  its  duty  in  this  respect,  on  a,  tram  road  of  which  he  had  charge- 

and  to  act  upon  this  presumption,  un-  cannot     recover.       White     v.     Kennon 

less   the   character   of  his  employment  (1889)    83  Ga.  343,  9  S.  E.  1082. 

was  such  as  to  devolve  upon  him  the  An  employee  whose  duty   it  was  to 

duty  of  examining  and  seeing  that  the  operate  cars  upon  an  elevated  tramway, 

particular  material  and  appliances  were  and  also  from  time  to  time  to  inspect 

in  proper  condition.     If  such  was  the  said   tramway   and   report   any   defects 

duty    of   the    employee,    and   he   negli-  therein,     cannot     recover    for     injurie'i 

gently  assumed  they  were  in  proper  con-  caused  by  a  displaced  rail  in  the  tram- 

ditiou   when   they   were   not,    and   the  way,   which   he   had   negligently  failed 

injury   arose   from  his   own   failure   in  to  observe  and  report.     Cooper  v.  But- 

this  respect,  he  would  be  guilty  of  con-  ler  (1883)   103  Pa.  412. 

tributory  negligence.     Louisville  d   N.  On  the  ground  that  a  section  master 

B.   Co.   V.   Orr    (1890)    91  Ala.   554,   8  in  temporary  charge  of  a  hand  car  must 

So.  360.  note  such  defects  in  it  as  are  discover- 

For  other  examples  of  similar  excep-  able  by  ordinary  care,  it  was  held  that 

tive  language,  see  Clapp  v.  MiMneapoUs  he  could  not  recover  for  injuries  caused 

d  St.  L.  R.  Co.   (1886)   36  Minn.  6,  29  by  a  derailment  resulting  from  the  fact; 

N.  W.  340;  Pennsylvania  Co.  v.  Brush,  that   the   wheel   was   not  properly   at- 

(1891)    130   Ind.    347,    28   N.   E.    615;  tached  to  the  axle.     Central  R.  d  Bkg^ 

Mayer  V.  Liebmann  (1897)  16  App.  Div.  Co.  v.  Kenney   (1877)   58  Ga.  485. 

54,  44  N.  Y.  Supp.  1067;   Missouri  P.  A  servant  has  been  refused  reeovery 

R.    Co.    V.    Crenshaw    (1888)     71    Tex.  for   an   injury   from   a   defective   stair- 

340,   9   S.   W.  262;    Austin  v.  Appling  case  not  under  the  special  care  of  any 

(1891)   88  Ga.  54,  13  S.  E.  955;  Curtis  employee  except  himself   and   a  fellow 

V.  Chicago  d  N.  W.  R.  Co.   (1897)   95  workman.     StroUe   v.    Chicago,    M.    dr 

Wis.  460,  70  N.  W.  665.  Bt.  P.  R.  Co.   (1886)   70  Iowa,  555,  31 

An  instruction  to  the  effect  that  a  N.  W.  63,  59  Am.  Rep.  456. 
servant  had  a  right  to  assume  that  the  It  is  the  business  of  a  foreman  or 
defective  appliance  was  safe  and  suit-  boss  of  a  gang  of  men  with  carts  and 
able,  and  that  it  was  not  his  duty  to  horses  to  know  whether  the  horses  are- 
inspect  it,  is  erroneous  where  there  is  a  fit  to  work  or  not,  and,  if  they  arc  not, 
question  of  fact  as  to  whether  his  du-  to  send  them  back  to  the  stable;  and 
ties  required  him  to  inspect  it.  Cum-  he  cannot  recover  against  the  employer 
lerland  Teleph.  Co.  v.  Loomis  (1889)  for  an  injury  to  his  foot  by  one  of  the 
87  Tenn.  504,  11  S.  W.  356.  horses    in   use    which   becomes   unman- 

8  A  railway  company  is  not  liable  for  ageable.  Smith  v.  Drake  (1889)  125' 
injuries  to  a  brakeman  on  a  freight  Pa.  501,  17  Atl.  449. 
train,  alleged  to  have  been  due  to  a  de-  An  employee  who,  with  his  own  con- 
fective  lantern  which  he  used  in  giving  sent,  undertakes  as  a  part  of  his  em- 
signals,  if  the  company  did  not  know  ployment  the  duty  of  determining  when 
and  had  no  means  of  learning  of  the  de-  an  appliance  which  he  constantly  uses 
feet,  and  the  brakeman,  although  not  has  become  unsafe  or  insufficient  from 
knowing  of  it,  had  the  sole  care  and  such  use, — especially  where  he  has 
custody  of  the  lantern,  and  by  proper  shown  himself  capable  from  long  ex- 
diligence  might  have  known  its  defect-  perience  of  so  doing, — cannot  hold  his- 
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at  least,  of  the  cases  under  this  head,  might  not  inaptly  be  classi- 
fied with  those  just  cited.' 


■employer  liable  for  an  unforeseen  ac- 
cident resulting  from  its  expected  and 
inevitable  impairment.  Wright  v.  Pacif- 
ic Coast  Oil  Co.  (1898)  —  Gal.  — ,  53 
Pac.  1086  (bottom  of  still  was  defect- 
ive). 

Where  a  watchman  in  a  building, 
knowing  that  hatchways,  which  it  was 
his  duty  to  close  when  left  open,  were 
unguarded,  fell  through  a  hatchway, 
from  his  negligence  in  not  looking  to 
ascertain  whether  it  was  open,  the  mas- 
ter is  not  liable.  Gleeson  v.  Excelsior 
Mfg.  Co.  (1887)  94  Mo.  201,  7  S.  W. 
188. 

An  employee  whose  duty  it  is  to  see 
that  a  certain  appliance  is  put  in  good 
order,  and  who  orders  a  subordinate  to 
attend  to  it  immediately,  is  guilty  of 
negligence  if  he  subsequently  uses  the 
appliance  without  ascertaining  whether 
his  orders  have  been  carried  out.  Tru^ 
man  v.  Rudolph  (1895)  22  Ont.  App. 
Hep.  250. 

An  employee  who  for  a  long  period 
had  had  charge  of  a  rope  and  tackle 
which  it  was  his  duty  to  inspect  was 
held  to  have  had  equal  means  of  knowl- 
edge with  the  employer  as  to  a  latent 
defect  in  the  rope.  Erskine  v.  Chino 
Valley  Beet-Sugar  Co.  (1895)  71  Fed. 
270.  See  also  Week  v.  Fremont  Mill  Co. 
(1892)  3  Wash.  629,  29  Pac.  215,  where 
the  understanding  of  the  servant  that 
he  was  in  charge  of  an  appliance,  and 
"bound  to  notice  and  report  defects,  was 
•one  of  the  elements  adverted  to. 

In  Netting  v.  Industrial  Mfg.  Co. 
(1886)  78  Ga.  260,  an  instruction  was 
approved  by  which  the  jury  were  told 
that,  "if  the  plaintiff  was  in  charge 
of  this  machine  for  the  purpose  of  man- 
aging it  and  working  with  it,  it  was  his 
duty  to  discover  any  defect  and  report 
it  to  his  superior." 

Contrast  with  the  above  cases  the  rul- 
ing that  a  section  foreman  is  not  charge- 
able with  knowledge  of  a  defect  in  a 
-part  of  a  track  which  is  not  under  his 
dharge.  Taylor,  B.  &  E.  R.  Co.  v. 
Taylor  (1890)  79  Tex.  104,  23  Am.  St. 
Hep.  316,  14  S.  W.  918. 

In  Ohio  it  has  been  held  that  a  con- 
ductor is  bound  to  use  ordinary  and 
reasonable  skill  and  diligence,  not 
simply  in  the  management  of  the  train, 
tut  also  in  supervising  the  due  inspec- 


tion of  the  cars,  machinery,  and  ap- 
paratus, as  to  their  sufficiency  and  safe- 
ty, while  under  his  charge.  Mad  River 
&  L.  E.  R.  Go.  V.  Bwrler  (1856)  5  Ohio 
St.  541,  67  Am.  Dec.  312. 

But  in  Minnesota  it  has  been  laid 
down  tha't  there  is  no  legal  presumption 
that  it  is  the  duty  of  the  conductor  of 
a  railway  freight  train  to  inspect  the 
cars  and  machinery  of  his  train,  or 
that  he  is  chargeable  with  negligence 
in  using  unsafe  cars  if  the  defect  was 
such  that  it  might  have  been  discovered 
by  inspection.  Ransier  v.  Minneapolis 
&  St.  L.  R.  Co.  (1884)  32  Minn.  332,  20 
N.  W.  332. 

This  ruling  has  been  expressly  ap- 
proved in  Indiana.  Cincinnati,  H.  &  D. 
R.  Co.  V.  McMullen  (1888)  117  Ind. 
439,  10  Am.  St.  Rep.  67,  20  N.  E.  287 
(held  proper  to  refuse  an  instruction 
that  a  conductor,  being  in  charge  of 
the  train,  is  bound  to  use  ordinary  care 
in  inspecting  the  cars ) . 

It  would  seem  that  an  employee  who 
is  an  independent  contractor,  who  by 
permission  of  his  employer  uses  a  struc- 
ture erected  on  the  premises  of  the  lat- 
ter by  another  independent  contractor, 
uses  it  at  his  own  risk,  as  his  obliga- 
tion to  examine  it  is  the  same  in  extent 
as  that  of  the  employer.  Matthes  v. 
Kerrigan  (1886)  21  Jones  &  S.  431 
(cornice  gave  way  and  allowed  a  stone 
trimmer's  scaffold  to  fall ) . 

3  A  master  is  not  liable  for  an  injury 
to  a  servant,  caused  by  his  fall  from  a 
staging  by  reason  of  its  being  defective- 
ly attached  to  a  building,  when  the 
servant — a  mature  workman — had  built 
and  attached  the  staging,  and  had  not 
asked  or  received  any  instructions  from 
the  master,  and  had  had  a  full  oppor- 
tunity to  make  such  an  examination  as 
would  indicate  the  safest  method  of 
holding  up  the  staging.  Arnold  v.  East- 
man Freight  Car  Heater  Co.  (1900) 
176  Mass."  135,  57  N.  E.  209. 

For  the  reason  that,  under  the  given 
circumstances,  it  was  understood  to  be 
a  part  of  the  servant's  functions  to  re- 
ject obviously  unsound  material,  knowl- 
edge of  the  fact  that  a  tie  beam  used 
in  a  building  under  construction  was 
rendered  defective  by  a  knot  was  held 
to  be  imputable  to  an  experienced  car- 
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(3)  That  the  servant  was  assigned  to  work  which  involved  as  one 
of  its  essential  features  the  function  of  remedying  certain  abnormally, 
dangerous  conditions.*  This  class  of  cases  has  been  considered  un- 
der another  aspect  in  §  924,  ante. 

(4)  That,  in  view  of  the  system  on  which  the  business  of  the- 
employer  was  conducted,  it  was  manifestly  intended  that  the  func- 
tion of  inspection  should  be  discharged  to  a  limited  extent  by  the- 
servant.* 

penter  who  had  assisted  in  selecting  it  of  one  so  sent  that  the  place  has  been; 

from  a  quantity  of  material,  and  hoist-  inspected,   and  it  is   not  a  natural   in- 

ing   it   to   its   place.      Griffiths   v.   New  terpretation  of  the  order  to  take  it  as 

Jersey  &  N.  Y.  R.   C.    (1893)    5  Misc.  implying  that  the  superior  knows  that 

320,   25   N.   Y.    Supp.   812,   affirmed   in  it  is  safe." 

(1894)    8  Misc.   3,   28  N.  Y.  Supp.  75,  A  carpenter  ordered  to  go  and  brace- 

and  in  (1896)   149  N.  Y.  595,  44  N.  E.  joists  is  bound  to  see  that  they  are  in 

1124.  a   condition  to  be  braced.     Mentzer  v> 

The  primary  duty  to  know  whether  a  Armour  (1883)  5  McCrary,  617,  18  Fed. 

piece  of  timber  which  has  been  used  for  373. 

a  considerable  time  as  a  lever  for  rais-  5  In  Flood  v.   Western   V.   Teleg.  Co, 

ing  the  door  of  a,  furnace  has  become  (1892)    131   N.  Y.   603,   30  N.   E.   196, 

unfit  for  that   purpose   rests   upon   the  reversing    (1891)    15  N.  Y.  Supp.  400, 

servant  who  is  in  immediate  charge  of  39  N.  Y.  S.  R.  674,  the  following  rea- 

the  furnace,  and  not  upon  any  superior  sons    were    assigned    by    the   court   for 

officer.    Allen  v.  G.  W.  &  F.  Smith  Iron  holding   that    an    action    could    not    be 

Co.    (1894)    160   Mass.    557,   36   N.   E.  maintained  for  the   death   of  the   fore- 

581.  man   of  a  gang  engaged   in  inspecting 

If  the   servant  assumed  the  duty  of  the  defendant's  lines,  the  accident  being 

selecting  nails   and  straps  with  which  due  to  the  fact  that  a  cross  arm  on  one- 

to  fasten  gas  pipes  in  a  house,  he  was  of   the    poles    broke   under   him:      "He 

bound  to  use  his  eyes  and  make  such  had  all  the  opportunity  which  any  in- 

selection   with   ordinary   care.     Lee   v.  spector  could  have  to  know  the  condi- 

Kansas    City    Gas   Co.    (1902)    91   Mo.  tion  of  this  arm,  having  frequently  in- 

App.  612.  speeted  that  portion  of  the  defendant's 

4  In  Kanz  v.  Page  (1897)  —  Mass.  line  where  this*  arm  was.  He  saw  it 
— ,  46  N.  E.  620,  a  servant,  was  held  un-  when  he  went  upon  it,  and  careful  in- 
able  to  recover  for  injuries  caused  by  spection  was  the  first  thing  then  sug- 
the  fall  of  a  fragment  of  a  fly  wheel  gested  to  him.  He  knew  that  he  was  in 
which  had  burst.  Holmes,  J.,  said:  a  place  of  danger,  and  thus  was  bound, 
"When  a  room  has  been  shattered  by  before  resting  his  weight  upon  the  arm, 
an  explosion,  it  is  plain  to  everybody  to  examine  it  to  see  if  it  was  sound 
that  things  are  not  in  their  normal  con-  and  probably  adequate  to  support  him. 
dition,  that  the  usual  support  of  part  He  knew  precisely  how  the  defendant 
by  part  has  been  shaken  or  interfered  inspected  its  poles  and  the  arms  on 
with,  and  that  some  portion  may  have  them,  and  that  it  was  not  its  custom 
been  weakened  to  the  point  of  being  to  cause  the  arms  on  the  poles  to  be 
ready  to  fall.  If  the  explosion  was  of  inspected  by  someone  climbing  up  the 
an  iron  wheel,  it  is  plain  that  the  frag-  poles,  and  hence  as  to  him  carelessness 
ments  probably  have  flown  in  different  in  not  inspecting  the  arms  cannot  be 
directions,  and  that  they  may  have  attributed  to  it.  He  knew  that  no  one 
lodged  above  or  below.  When  a  work-  knew  the  condition  of  the  arm  which 
man  is  sent  into  such  a  room  on  the  broke  better  than  he  did,  and  no  one  in 
day  of  the  explosion  to  clear  away  the  fact  knew  better  than  he  its  sufficiency 
ruins,  it  is  manifest  that  he  is  taking  to  bear  his  weight.  If  he  gave  the 
one  of  the  steps  which  are  necessary  matter  a  thought,  he  knew  that  he  must 
to  disclose  just  what  has  happened.  It  rely  upon  his  own  judgment  in  placing 
is  not  a  natural  inference  on  the  part  his   weight   upon   the   arm,   but   before 
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(5)  That  is  was  the  customary  practice  of  employees  engaged  in 
the  same  kind  of  work  as  the  injured  person  to  make  an  examination, 
under  the  given  circumstances.* 


placing  his  weight  thereon  he  ought  to 
inspect  it  and  see  if  it  was  sound  and 
strong  enough  to  hold  him,  and  that  he 
had  no  right  to  rely  upon  the  judgment 
or  inspection  of  any  other  person." 
To  same  effect.  Johnston  v.  Syracuse 
Lighting  Co.  (1908)  193  N.  Y.  592, 
127  Am.  St.  Rep.  988,  86  N.  E.  539, 
citing  the  Flood  Case. 

As  a  lineman  must  know  that  it 
would  be  inexpedient  and  impracticable 
to  have  a  man  or  company  of  men  to 
go  and  examine  each  pole  upon  which 
a  lineman  is  about  to  work,  and  it  is 
easy  to  determine  very  quickly  whether 
a  pole  is  badly  decayed  a  little  below 
the  surface  of  the  ground,  and  no  skill 
or  experience  is  required  to  do  it  be- 
yond that  which  is  possessed  by  ordi- 
nary linemen,  he  will  be  presumed  to 
have  accepted  the  risk  that  some  pole 
of  uncertain  age  may  break  and  fall 
when  a  lineman  is  working  on  it,  if  he 
does  not  take  measures  to  ascertain  its 
condition  before  going  on  it.  Molsaac 
V.  Northampton  Electric  Light  Co. 
(1898)  172  Mass.  89,  70  Am.  St.  Rep. 
244,  51  N.  E.  524. 

It  cannot  be  held  as  an  abstract 
proposition  of  law  that  linemen  of  tele- 
graph and  telephone  companies  have  the 
right  to  rely  upon  the  soundness  and 
safety  of  poles  upon  which  they  are 
working,  and  that  it  is  the  duty  of  the 
companies  to  test  and  inspect  poles,  and 
support  such  as  are  insecure,  before 
permitting  their  linemen  to  climb  them ; 
but  the  question  upon  whom  the  duty  of 
inspection  rests  is  usually  one  of  fact, 
depending  upon  the  terms  of  the  con- 
tract of  employment,  the  lineman's 
knowledge  of  the  hazards  of  the  work, 
and  his  ability  and  opportunity  to  dis- 
cover the  dangers  incident  thereto  and 
avoid  them,  and  other  circumstances. 
McGorty  v.  Southern  N.  E.  Teleph.  Co. 
(1897)  69  Conn.  635,  61  Am.  St.  Rep. 
62,  38  Atl.  359. 

The  evidence  showing  that  no  inspec- 
tors were  employed,  and  that  the  line- 
man was  instructed  to  repair  or  report 
defects  of  insulation  observed  by  him, 
the  question  as  to  whether  or  not  he 
had  assumed  the  risk  from  this  defect 
of  insulation  was  properly  left  to  the 


jury.  New  Omaha  Thompson-Bouston 
Electric  Light  Co.  v.  Romiold  (1904) 
68  Neb.  54,  93  N.  W.  966,  97  N.  W. 
1030. 

In  the  following  cases  it  has  been 
held  that,  in  the  absence  of  any  other 
mode  of  inspection,  a  lineman  anust  in- 
spect the  poles  and  appliances  himself: 
Britton  v.  Central  U.  Teleph.  Co.  (1904) 
65  C.  C.  A.  598,  131  Fed.  844;  Mohile 
Electric  Co.  v.  Sanges  (1910)  169  Ala. 
341,  53  So.  176,  Ann.  Gas.  1912  B,  461 ; 
De  Prates  v.  Central  U.  Teleph.  Go^ 
(1910)  243  111.  356,  90  N.  E.  719; 
Evansville  Gas  &  Electric  Light  Light 
Co.  v.  Raley  (1905)  38  Ind.  App.  342,. 
76  N.  E.  548,  78  N.  E.  254;  Consolidat- 
ed Oas,  E.  L.  &  P.  Co.  V.  Chambers 
(1910)  112  Md.  324,  26  L.R.A.(N.S.) 
509,  75  Atl.  241;  Lord  v.  Wakefield- 
(1904)  185  Mass.  214,  70  N.  E.  123; 
Little  V.  Hyde  Parle  Electric  Light  Co^ 
(1906)  191  Mass.  386,  77  N.  E.  716 
(lineman's  duty  to  report  defects  which 
he  found  in  steps  on  poles)  ;  ErimmeV 
V.  Edison  Illuminating  Go.  (1902)  130 
Mich.  613,  90  N.  W.  336;  Lynch  v. 
Saginaw  Valley  Traction  Co.  (1908) 
153  Mich.  174,  21  L.R.A.(N.S.)  774, 
116  N.  W.  983;  Roberts  v.  Missouri  &- 
K.  Teleph.  Co.  (1901)  166  Mo.  370,  66 
S.  W.  155 ;  Livengood  v.  Joplin— Galena 
Consol.  Lead  d  Zinc  Go.  (1904)  179  Mo. 
229,  77  S.  W.  1077;  Miller  v.  Missouri 
d  K.  Teleph.  Co.  (1910)  141  Mo.  App. 
462,  126  S.  W.  187 ;  La  Duke  v.  Hudson 
River  Teleph.  Co.  (1909)  136  App.  Div. 
136,  120  N.  Y.  Supp.  171;  Trimbey  v.. 
Central  New  York  Teleph.  &  Teleg.  Co. 
(1910)  140  App.  Div.  657,  125  N.  Y. 
Supp.  500;  Griffin  v.  New  York  Teleph. 
Co.  (1910)  141  App.  Div.  1,  125  N.  Y. 
Supp.  642 ;  Sias  v.  Consolidated  Light- 
ing Go.    (1901)    73  Vt.  35,  50  Atl.  554. 

6  Under  the  general  rules  of  mining 
it  is  the  duty  of  the  persons  engaged  in 
doing  the  blasting,  as  well  as  of  the 
foreman,  to  make  an  examination  for 
the  purpose  of  ascertaining  whether- 
every  blast  has  been  exploded.  Kelley 
v.  Cable  Co.  (1889)  8  Mont.  440,  20^ 
Pac.  669. 

Where  plaintiflF  was  injured  by  the 
falling  of  a  rock  from  the  roof  of  de- 
fendant's mine,  it  is  error,  in  instruct- 
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(6)  That  the  instrumentality  which  caused  the  injury  was  one 
which  the  servant  was  required  to  use  in  the  course  of  his  employ- 
ment. In  some  cases  language  is  used  which  is  broad  enough,  if 
taken  literally,  to  cast  upon  the  servant  an  unqualified  obligation.'' 
He  is  said  to  be  bound  to  take  notice  of  abnormally  dangerous  con- 
ditions, for  the  reason  that  a  person  who  is  constantly  using  an  ap- 
pliance is  in  a  more  favorable  position  than  anyone  else  for  detect- 
in  such  conditions.  See  §  1328,  note  2,  ante.  By  no  courts  has 
the  existence  of  a  duty  of  inspection,  considered  as  an  incident  merely 
-of  the  use  of  instrumentalities,  been  asserted  more  explicitly  than 
hj  those  of  Illinois.* 


ing  the  jury,  to  assume  that  it  was  the 
duty  of  defendant  to  keep  the  roof  in 
safe  condition  at  the  point  where  the 
injury  occurred,  as  the  most  that  plain- 
tiff could  ask  was  a  submission  of  the 
question  to  the  jury  whether,  under  the 
custom  of  the  mine  and  the  contract 
l>etween  plaintiff  and  defendant,  it  was 
the  duty  of  defendant  or  that  of  plain- 
tiff to  keep  the  roof  in  safe  condition. 
Sandy  River  Cannel  Coal  Co.  v.  Caudill 
(1900)  109  Ky.  573,  60  S.  W.  180.  And 
see  George  Weidemawn  Bremng  Co.  v. 
Wood  (1905)  27  Ky.  L.  Rep.  1012,  87 
S.  W.  772;  Herman  v.  George  Weide- 
mann  Brewing  Co.  27  Ky.  L.  Rep.  1016, 
87  S.  W.  775. 

T  "Every  workman  is  bound  to  know 
the  nature  of  the  instrument  he  uses." 
Pollock,  C.  B.,  in  Dynen  v.  Leach 
(1857)   26  L.  J.  Exch.  N.  S.  221. 

"Employees  are  chargeable  with 
knowledge  of  the  condition  of  the  tools 
and  parts  of  machinery  and  appliances 
which  they  use  or  with  which  they 
come  in  contact."  Louisville,  N.  A.  £ 
C.  R.  Co.  V.  Homell  (1897)  147  Ind. 
266,  45  N.  E.  584. 

It  was  negligent  for  a  switchman  to 
work  five  or  six  days  about  a  yard 
engine  without  examining  a  drawhead 
which  he  knew  he  might  have  to  use  at 
any  moment;  and  he  cannot  recover  if 
he  suffers  injury  owing  to  the  fact  that 
a  V-shaped  piece  had  been  broken  out 
of  it.  Goulin  v.  Canada  Southern 
Bridge  Go.  (1887)  64  Mich.  190,  31  N. 
W.  44. 

8  It  is  the  duty  of  a  servant  to  see 
that  the  machinery  which  he  uses  is  in 
repair,  and,  when  it  is  not,  to  report 
it  to  the  employer.  Toledo,  W.  d  W. 
R.  Co.  V.  Eddy  (1874)  72  111.  138,  citing 
Illinois  C.  R.  Co.  v.  Jewell   (1867)   46 


111.  99,  92  Am.  Dec.  240,  where  recovery 
was  denied  for  an  accident  caused  by 
the  fact  that  the  nut  which  kept  a 
brake  wheel  in  its  place  on  the  upright 
shaft  became  loose  and  allowed  the 
wheel  to  come  off  when  the  brake  was 
operated.  The  court  said  that  "the 
condition  of  the  brake  was  a  matter 
under  the  special  care  of  the  brakeman, 
and  it  was  his  business  at  all  times 
to  see  that  it  was  in  a  fit  condition  for 
use,  and  report  defects  to  the  company." 

In  a  case  where  a  yard  hand  who 
had  been  at  work  for  a  considerable 
time,  and  had  ridden  many  times  a  day 
on  a  footboard  which  was  hung  so  low 
that  it  came  into  collision  with  a  plank 
beside  the  track  and  threw  him,  it  was 
held  error  to  instruct  the  jury  that  the 
servant  was  not  bound  to  test  the  safety 
and  fitness  of  the  plank.  Peoria,  D.  & 
E.  R.  Go.  v.  Eardwick  (1892)  48  111. 
App.  562. 

In  another  case  it  was  said,  arguendo, 
that,  if  the  defective  side  ladder  which 
gave  way  had  been  used  on  the  road 
while  he  was  a  brakeman  on  the  train 
of  which  it  was  a  part,  he  would  be  pre- 
sumed to  have  known  of  its  condition. 
Chicago  d  N.  W.  R.  Go.  v.  Jackson 
(1870)    55  111.  495,  8  Am.  Rep.  661. 

Where  a  fireman  was  injured  by  the 
fall  of  the  "shaker  bar"  of  his  engine, 
owing  to  the  fact  that  the  key  which 
secured  it  ta  its  post  had  fallen  out, 
and  the  evidence  tends  to  show  that 
the  defect  had  existed  for  six  weeks,  it 
is  misleading  to  instruct  the  jury  that 
a  servant  has  a  right  to  assume  that  an 
appliance  furnished  him  is  reasonably 
safe.  Chicago  d  E.  I.  R.  Co.  v.  Garner 
(1898)    78  ill.  App.  281. 

A  servant's  omission  to  examine  the 
strength  of  window  fastenings  by  which 
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1339.  [415]  When  this  inference  is  not  drawn. — An  examination  of 
the  facts  involved  in  the  decisions  cited  nnder  the  last  section  shows 
that,  however  sweeping  the  phraseology  may  be  which  the  courts 
have  employed  in  declaring  the  servant  to  be  subject  to  a  duty  of 
inspecting  the  instrumentalities,  the  duty  contemplated  is  far  from 
being  one  of  the  same  peremptory  natiire,  or  of  the  same  scope,  as 
that  which  is  incumbent  on  the  master.  Those  decisions  contain 
nothing  which  is  in  conflict  with  the  principles  explicitly  laid  down 
in  other  cases,  that  a  servant  is  not  required  to  make  a  more  search- 
ing examination  than  is  reasonably  possible,  taking  into  account  the 
functions  discharged  by  him  and  the  exigencies  of  his  work;  ^  and 
that  he  is  not  bound  to  make  such  an  examination  as  is  necessary  if 
invisible  defects  are  to  be  discovered.*    Compare  §§  1329,  1330,  ante. 


it  is  necessary  for  him  to  support  him- 
self while  washing  the  window  from  the 
outside  is  negligent.  Chicago  Gonsol. 
Bottling  Go.  v.  Mitton  (1891)  41  111. 
App.   154. 

The  extent  of  the  servant's  obliga- 
tions in  this  jurisdiction  is  made  still 
more  clear  by  the  exceptive  form  of 
-statement  in  a  recent  case,  that  a  serv- 
ant is  not  bound  to  investigate  and  in- 
spect any  part  of  the  property  except 
that  which  pertains  to  and  is  connected 
with  his  employment.  Lahe  Shore  d 
M.  8.  R.  Go.  V.  Conway  (1897)  169  111. 
505,  48  N.  E.  483,  where  it  was  re- 
marlced,  arguendo,  that  a.  tower  man 
employed  by  a  railway  company  to 
raise  and  lower  gates  at  a  crossing  is 
hound  to  examine  into  the  condition  of 
the  tower  and  machinery. 

A  helper  in  switchyards,  whose  duties 
upon  any  particular  car  are  limited  to 
switching  it  from  one  train  to  another 
in  the  yards,  is  not  chargeable  with 
knowledge  of  the  fact  that  the  nut 
which  secures  a  bralcewheel  to  the  staff 
is  missing.  Chicago  &  E.  I.  R.  Co.  v. 
Kneirim  (1894)  152  111.  458,  39  N.  E. 
324.  The  position  of  such  an  employee 
was  distinguished  from  that  of  a  brake- 
man,  who  is  required  to  be  watchful  as 
to  the  condition  of  the  brakes.  See 
this  note,  supra. 

An  employee  charged  merely  with  the 
duty  of  keeping  the  other  employees  at 
work  is  not,  as  a  matter  of  law,  also 
charged  with  the  duty  of  inspecting  the 
machinery  to  see  that  it  is  in  a  safe 
condition.  Busch  v.  Rohinson  (1905) 
46  Or.  539,  81  Pac.  237. 

M.  &  S.  Vol.  IV.— 241. 


1  In  Chicago  &  N.  W.  B.  Go.  v.  Jack- 
son (1870)  55  111.  495,  8  Am.  Rep.  601, 
it  was  urged  that  the  servant  was  guilty 
of  negligence  in  not  seeing  that  a  side 
ladder  on  a  railway  car  was  defective, 
and,  in  attempting  to  descend,  in  not 
placing  his  feet  upon  the  two  lower 
rounds  of  the  ladder.  The  court  said: 
"This  was  a  question  fairly  falling  with- 
in the  province  of  a  jury  to  determine. 
But  when  it  is  remembered  that  he  oc- 
cupied a  subordinate,  although  a  highly 
responsible,  place  requiring  vigilance 
with  prompt  action,  it  is  not  to  be 
expected  or  required  that  he  should 
act  with  that  deliberation  and  circum- 
spection as  persons  having  more  time 
and  less  pressed  to  prompt  action  in  the 
performance  of  their  duty.  In  the  dis- 
charge of  his  duties  on  a  switch  he  must 
keep  a  constant  watch  for  the  signal 
from  his  superior,  which  to  him  is  a 
peremptory  order  requiring  instant 
obedience.  This  being  so,  we  could  not 
expect  him  to  deliberately  examine  a 
ladder  to  see  whether  it  was  in  repair." 
It  was  then  remarked  that  the  rule  laid 
down  in  Illinois  G.  R.  Co.  v.  Jewell 
(1867)  46  111.  99,  92  Am.  Dec.  240  (see 
§  1339,  note  9,  ante),  was  to  be  deemed 
applicable  only  in  cases  where  the  brake- 
man  knew,  or  could  by  reasonable  pre- 
caution know,  of  the  defect.  If  the 
defect  was  inherent  from  improper  ma- 
terial or  from  unskilful  workmanship, 
and  had  not  been  developed,  he  should 
not  be  held  to  have  known  the  fact. 

2  A  brakeman  whose  duty  it  is  to 
examine  a  brake  chain  every  trip  before 
starting  is  not  required  to  go  under  the 
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It  will  sometimes  happen  that,  even  where  the  servant  is  charged 
with  a  specific  duty  of  inspection,  circumstances  may  occur  which 
will  justify  him  in  acting  upon  the  assumption  that  there  is  no  ab- 
normal danger  to  be  apprehended,  and  for  that  reason  omitting  the 
inspection  which  would  otherwise  be  made.* 

Whether  a  servant  is  bound  to  look  for  defects  other  than  those 
open  to  his  observation  in  the  prudent  use  of  the  appliance  is  ordina- 
rily a  question  for  the  jury,*  as  is  also  the  question  whether,  sup- 
posing him  to  have  made  an  examination,  the  defect  in  question 
was  one  which  he  ought  to  have  discovered  by  the  exercise  of  reason- 
able care.*  In  the  absence  of  positive  evidence  establishing  the  dev- 
olution of  such  a  duty  upon  the  particular  employee  who  was  in- 


ear  and  examine  the  chain  link  by  link, 
but  has  a  right  to  suppose  that  it  was 
properly  tested  and  inspected  before  it 
was  placed  on  the  car.  Morton  v.  De- 
troit, B.  G.  d  A.  R.  Go.  (1890)  81  Mich. 
423,  46  N.  W.  Ill  (not  chargeable  with 
knowledge  that  the  links  were  not  prop- 
erly welded  together ) . 

Where  an  employee  in  a  quarry  whose 
duty  it  was  to  oil  a  derrick,  to  watch 
for  signals,  and  give  them  to  the  en- 
gineer, and  to  direct  the  disposition  of 
the  slack  which  was  hoisted  by  the  der- 
rick, was  killed  by  the  breaking  of  the 
mast,  which  was  dry-rotted  inside,  it 
was  held  that  the  defendant  was  still 
liable  for  the  inspection  of  hidden  de- 
fects, although  the  superintendent  when 
he  set  the  deceased  to  work  instructed 
him  how  to  care  for  the  derrick,  and 
said  he  would  hold  him  responsible  for 
its  proper  care.  Jarvis  v.  Northern 
New  York  Marlle  Go.  (1900)  55  App. 
Div.  272,  67  N.  Y.  Supp.  78. 

In  a  case  where  the  injured  servant 
could  not  have  discovered  the  defective 
loading  of  a  ear  by  inspection,  it  is 
error  to  give  an  unqualified  charge  to 
the  efTect  that,  if  it  was  his  duty  to 
see  that  the  loads  on  cars  were  in 
proper  condition,  he  was  chargeable 
witli  knowledge  of  the  condition  of  the 
load  which  caused  the  injury.  Galves- 
ton, H.  d  8.  A.  R.  Go.  V.  McGray  (1897) 
—  Tex.  Civ.  App.  — ,  43  S.  W.  275. 

That  a  servant  is  not,  by  the  mere 
fact  of  his  using  an  appliance,  charged 
with  the  duty  of  inspecting  it  for  la- 
tent defects,  was  also  recognized  in 
Missouri  P.  R.  Co.  v.  Grenshmc  (1888) 
71  Tex.  340,  9  S.  W.  262  (porter  injured 
by  defective  baggage  truck,  the  defect 


being  such  that  it  could  not  have  been 
discovered  except  by  examining  the  low- 
er  side    of   the   bed ) . 

3  In  Haugh  v.  Ghicago,  R.  I.  &  P.  R. 
Go.  (1887)  73  Iowa,  66,  35  N.  W.  116, 
it  was  held  that  a  yardmaster,  though 
charged  with  the  duty  of  seeing  that 
cars  are  properly  loaded,  may,  when  he 
receives  an  unqualified  order  to  bring 
out  a  car  immediately  for  transporta- 
tion, assume  that  it  is  properly  loaded. 
The  car  in  question  came  from  a  pri- 
vate siding.  The  court  said:  "The  com- 
monest business  principles  would  sug- 
gest that  the  ear  should  have  been  ex- 
amined in  time  to  enable  it  to  go  in  the 
train,  and  with  the  despatch  which  the 
shippers  desired.  We  think  that  the 
deceased,  in  the  absence  of  any  express 
information  to  the  contrary,  had  a  right 
to  take  this  view  of  the  situation,  and 
that  the  care  and  diligence  which  could 
be  required  of  him  should  be  measured 
by  such  fact.  While  he  was  bound  to 
look  at  the  car  and  number,  he  was  not 
bound  to  make  the  strict  examination 
that  he  would  have  been  if  he  had  been 
told  that  he  was  to  make  the  primary 
and    sole   examination." 

*  Nicholds  V.  Crystal  Plate  Glass  Go. 
(1894)  126  Mo.  55,  27  S.  W.  516,  28 
S.  W.  991;  Bahishaw  v.  Standard  Quick- 
silver Go.  (1901)  131  Cal.  430,  63  Pac;. 
728. 

5  Louisville  &  N.  R.  Go.  v.  Pewrsoit 
(1892)   97  Ala.  211,  12  So.  176. 

Where  in  a  suit  against  a  mining 
company  foj  the  death  of  an  employee,, 
caused  by  the  falling  of  rook  from  the 
mine  roof,  it  appears  that  it  was  the 
duty  of  certain  other  employees  called 
"inspectors,"  to  examine  the  roof,  and 
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jured,  a  court  will  not  presume  that  it  rested  upon  him.^  The  mere 
fact  that  it  is  proved  to  have  been  his  duty  to  report  any  defect  of 
which  he  obtained  knowledge,  or  to  repair  it  himself,  is  not  enough 
to  excuse  the  employer.''  Nor  is  the  right  of  a  servant  to  recover 
defeated  by  the  mere  fact  that  he  is  himself  a  foreman,  and  has 
helpers  under  him  in  the  performance  of  the  duties  for  which  such 
appliances  are  required  to  be  used.' 

1340.  [416]  Duty  of  inspection  under  rules,  special  notices  or  orders, 
and  express  contracts;  generally.— The  duty  of  inspection  may  be  cast 
on  the  servant  by  express  contract,  or  by  general  rules,  or  by 
special  orders  of  which  he  is  notified.*  In  other  words,  it  is  per- 
missible for  the  master  to  impose,  and  for  the  servant  to  accept,  by 
mutual  understanding,  the  burden  of  such  an  inspection  as  the  lat- 
ter is  competent  to  make.^  A  breach  of  the  duty  thus  assumed  con- 
stitutes a  bar  to  the  maintenance  of  an  action  for  an  injury  due  to 
conditions  which  would  have  been  discovered  if  an  inspection  had  been 
made.^°- 

that  it  was  also  decedent's  duty  as  a  machinery.  Cole  v.  Warren  Mfg.  Go. 
driller  to  examine  the  roof  above  and  (1899)  63  N.  J.  L.  626,  44  Atl.  647. 
in  the  vicinity  of  his  drill  before  setting  "There  is  nothing  in  the  employment 
the  latter  up,  and  that  the  fall  of  rock  of  a  railroad  brakeman  which  takes  it 
causing  the  accident  took  place  some  out  of  the  general  rule  that  the  servant 
10  or  12  feet  from  the  drill,  it  is  a  has  the  right  to  rely  upon  the  master's 
question  for  the  jury  whether  a  proper  implied  promise  to  furnish  him  safe 
inspection  by  deceased  within  the  limits  machinery,  and  that  it  is  not  the  serv- 
of  the  roof  he  was  bound  to  inspect  ant's  duty  to  inspect  the  tools  and  ap- 
would  have  disclosed  its  dangerous  con-  pliances  furnished  him."  Texas  &  P. 
dition,  so  that  a  failure  to  discover  it  R.  Go.  v.  O'Fiel  (1890)  78  Tex.  486, 
would     constitute     contributory     negli-    15  S.  W.  33. 

genee.  Fisher  v.  Central  Lead  Co.  ''  Condon  v.  Missouri  P.  R.  Co.  ( 1883 ) 
(1900)    156  Mo.  479,  56  S.  W.  1107.        78  Mo.  567. 

6  In  Goodrich  v.  New  York  C.  &  H.  R.  8  Nicholds  v.  Crystal  Plate  Glass  Co. 
R.  Co.  (1889)  116  N.  Y.  398,  5  L.R.A.  (1894)  126  Mo.-  55,  27  S.  W.  516,  28 
750,  15  Am.  St.  Rep.  410,  22  N.  E.  397,    S.  W.   991. 

the  court,  speaking  with  particular  ref-  1  Chicago  <&  A.  R.  Co.  v.  Merriman 
erence  to  the  duties  of  railroad  serv-  (1900)  95  111.  App.  628;  Seittn  v.  Alas- 
ants,  said:  "While  in  the  case  of  cor-  ka  Treadwell  Gold  Min.  Co.  (1906)  2 
porations  the  performance  of  this  duty  Alaska,  8;  Taylor  v.  Centralia  Coal  Co. 
must  be  committed  to  employees,  there  (1910)  155  111.  App.  324;  Buey  v.  Chess 
is  no  presumption  that  it  rests  upon  d  W.  Co.  (1905)  27  Ky.  L.  Rep.  198, 
any  particular  individual.  It  is  not  84  S.  W.  563;  Romd-en  v.  Schoenherr- 
within  the  apparent  scope  of  a  brake-  Walton  Min.  Co.  (1909)  136  Mo.  App. 
man's  duty,  and  does  not  necessarily  376,  117  S.  W.  695. 
rest  upon  him.  In  the  absence  of  all  2  Chicago  &  A.  R.  Co.  v.  Merriman 
evidence  upon  the  subject,  we  cannot,  (1900)  95  111.  App.  628. 
therefore,  presume  that  the  examina-  2a  Stevyart  v.  Savannah  Electric  Co. 
tion  and  inspection  of  the  particular  (1909)  133  Ga.  10,  65  S.  E.  110,  17 
cars  in  question  had  been  committed  to  Ann.  Cas.  1085;  Scott  v.  Eastern  R. 
the   plaintiff."  Go.     (1903)    90    Minn.    135,    95    N.    W. 

A  millwright  employed  in  a  mill  is  892;  Holm,  v.  Empire  Hardware  Co. 
not,  simply  from  his  employment  as  (1910)  137  App.  Div.  96,  122  N.  Y. 
such,  under  the  duty  of  inspecting  the   Supp.  76;  'Nashville,  C.  &  St.  L.  R.  Co. 
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Some  of  the  cases  deal  with  the  responsibility  arising  out  of  ex- 
press stipulations  entered  into  either  at  the  time  when  the  servant 
began  work  or  afterwards.^  Others  exemplify  the  obligations  im- 
posed by  a  special  order  or  notice  addressed  to  the  employee  in  ques- 
tion, whether  as  an  individual  or  as  one  of  a  class.*  But  most  of 
the  decisions  which  exemplify  its  operation  involve  the  infraction 
of  rules  which  prescribe  that  employees  shall  examine  certain  speci- 
fied instrumentalities.     Such  rules  do  not,  of  course,  affect  the  serv- 

V.  Hayes    (1907)    117  Tenn.  680,  99  S.  of  defects  in  the  machinery,  and  report- 

W.    362;    Browder  v.   Southern  R.   Co.  ing  them  to  the  superintendent.     Keys 

(1907)   107  Va.  10,  57  S.  E.  572;  Faw-  v.    Wirmsioro    GrarUte    Co.    (1907)     76 

cett  V.   Canadian  P.  R.  Co.    (1903)    32  S.  C.  284,  56  S.  E.  949. 

Can.   S.  C.   721,  affirming    (1902)    8  B.  8  gee  cases   cited  in   note   6,  infra. 

C  393.  4  A    railway    servant    who    has    been 

A  conductor  charged  by  the  rules  of  directed  by  the  trainmaster  to  examine 

the  company  with  the  duty,  when  there  cars  used  for  a  special  work,  and  have 

was   an   accident,    of   finding  out   what  them  repaired  if  not  in  good  order,  and 

was  the  cause  of  it,  will  be  held  to  have  who  is  injured  while  using  a  car  which 

knowledge  of  defects  in  couplings,  where  he  knows  to  be  imperfect,  is  guilty  of 

he  is  injured  while  assembling  the  parts  contributory  negligence.    Shields  v.  New 

of  a  tram  which  had  broken  into  parts  y^^j.  p   ^  g,  r,  r,  Oo.   (1892)   133  N. 

and  there  was  no  evidence  that  he  would  ^   gg^    g^  j^   j,   ggg       j,  j     ^^^  j^  ,^ 

not  have  discovered  the  defects  by  ex-  ,    '      ,         .      ,,     \    , ,           , 

amining  the  couplers.    Murphy  v.  Grand  "P  *[^P  ^°°''  ^"^  J^^  ^""""^  "^  ^  «°^1 

Trunk  R.  Co.    (1904)    73  N.  H.  18,  58  ^^^^    ^^°^''^    ^^^    ^''^P    ^°°'^    g^"^«    ^^y: 

Atl.  835.  employee   had   undertaken   to   mend    it 

The    employer    is    not   liable    for    an  instead   of   sending  it  to   the  shop,   as 

injury   resulting   to   an   employee   from  "®  should  have  done), 

a   defect  which  the   latter  would  have  1°  ^^^  <=ases  cited  below,  no  rule  is 

discovered   by    a    reasonable   inspection  adverted  to  by  the  court,   and  it  may 

which  it  was  his  duty  to  make.     N&w  perhaps  be  assumed  that  the  duty  was 

Omaha      Thompson  -  Houston      Eleotrio  imposed  by  a  special  order. 

Light   Co.  v.  Rombold    (1904)    68  Neb.  No  recovery  can  be  had  for  the  death 

54,  93  N.  W.  966,  97  N.  W.  1030.  of  a  brakeman,  caused  by  a  car  being 

A    station    agent    charged    with    the  off  the  track  at  the  end  of  a  stub  switch 

duty  of  keeping  the  station  and  grounds  when  the  train  was  about  to  be  moved, 

in  proper  condition,  and  with  the  duty  where  it  was  his  duty,  as  the  rear  man 

of   knowing  that   all   the   switches   and  of  a  switching  crew,  to  examine  the  cars 

frogs  at  the  station  are  in  a  safe  con-  and   see  that  they  were   all   in  proper 

dition   for   use,   cannot   recover   for   in-  position,  and  no  other  person  is  shown 

juries   received   in   falling   into   a   hole  to  have  had  knowledge  of  the  condition 

at  a  place  within  the  station  grounds  of  the  car.     Chicago  &  E.  I.  R.  Co.  v. 

where  a  switch  had  been  set  up,  where  Driscoll    (1898)    176  111.  330,  52  N.  E. 

he  knew  that  the  work  had  been  done,  921,  reversing    (1897)    70  111.  App.  91. 

but   failed   to   make   any   inspection   of  A  verdict  for  the  plaintiff  should  be 

it.     Wood  V.  New  York  C.  &  3.  R.  R.  set  aside  when  his  injury  was  the  result 

Co.    (1906)    184  N.   y.   290,   77   N.   E.  of   a  difference  between  the  heights   of 

27.  the  drawheads  of  two  cars,  and  he  him- 

Where,  under  the  contract  of  employ-  self   testifies   that   it  was   his   duty  to 

ment,    the    duty    was    on    the    plaintiff  observe    the    cars    and    their    couplings 

not  only  to  inspect  the  machinery  and  so   as   to  determine,   before   attempting 

report    defects    to    the    superintendent,  to  couple  them,  what  kind  of  link  should 

but  also  to  make  repairs  as  far  as  pos-  be  used.     Norfolk  &  W.  R.  Co.  v.  Em- 

sible,    it   is   error    for   the    trial   court,  mert    (1887)    83  Va.  640,  3  S.  E.  145. 

in  its  charge  to  the  jury,  to  limit  the  Where  a  brakeman  has  authority   tn 

duty   of  the  plaintiff  to  the   discovery  examine   the    loading    of    cars,    and,    if 
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ant's  responsibility  where  he  is  neither  actually  nor  constructively 

aware  of  their  existence.^  See  §  1133,  ante.  But  if  his  knowledge 
of  a  particular  rule  is  established,  the  extent  of  his  responsibility 
must  be  determined  with  reference  to  its  provisions,  so  far  as  they 
are  valid,  and  not  with  reference  to  the  common-law  doctrine  that 
he  is  not  bound  to  inspect  the  master's  plant.® 

the  manner   in  which   they  are   loaded  in  good  order,   and  there  was  evidence 

makes  it  unsafe  to  couple  them,  to  re-  that  the  plaintiff  did  not  know  of  this 

port    the    matter    to    the    roadmaster,  prohibition,    it   was    held   erroneous    to 

with  a  view  to  having  the  load  adjust-  charge  the  jury  that  there  could  be  no 

ed,   he  becomes   to   some  extent  an   in-  recovery   if   the   plaintiff   attempted   to 

spector  of  the  cars,   and,   if  he  in  fact  make  the   coupling  when   the   coupling 

sees   that   they   are   improperly   loaded,  appliances   were  not  known  to  him  to 

and  undertakes  to  couple  them  in  that  be    in    good    order.      Fordyce    v.    Yar- 

condition,  he  does  so  at  his  peril.    SooU  borough    ( 1892 )    1  Tex.  Civ.  App.  260, 

V.  Oregon  R.  &  Nav.  Go.   (1886)   14  Or.  21   S.  W.   421. 

211,  13  Pae.  98   (railroad  iron  projected  6  A  brakeman  who  agrees  to  observe 

over  the  ends  of  the  cars);  a  rule  requiring  him  to  make  an  inspec- 

A  locomotive  engineer,  whose  duty  it  tion   of   the  brakes   is   chargeable   with 

is  to  inspect  his  engine  and  to  minute  contributory  negligence,   if  he   fails   to 

in  a  book   any  repair  needed,   assumes  discover    that   the    ratchet    of   a  brake 

the  risk  of  an  obvious  defect  which  he  wheel  is  loose.     Matohett  v.  Ginomnati, 

fails    to   report.      Peppett   v.    MicUgcm  W.  &  M.  B.   Co.    (1892)    132  Ind.  334, 

C   R.    Co.    (1899)    119    Mich.    640,    78  31  N.  E.  792. 

N.  W.  900    (worn  centre  casting).  In  one  case  in  the  same  state,  where 

In   a   case  where,   owing   to  the  loss  a  brakeman  was  injured  by  the  break- 

of  bolts  attached  to  a,  drawhead,  a,  car,  ing  of  a  coupling  pin,  it  was  laid  down 

when   pushed,   struck   the    car   next   it,  that   negligence   was    predicable   of   his 

and  thus  injured  a  brakeman,  recovery  failure  to  comply  with  a  rule  requiring 

was  denied  on  the  ground  that  it  was  him  to  examine  the  couplings  of  cars, 

the   peculiar   business    of   a   brakeman,  but  the  case  went  off  on  the  point  t)iat 

and   not   the   special    duty   of   the   con-  the  rule  was  unknown  to  him.     Louis- 

ductor,  to  look  to  the  condition  of  the  mile,  E.  &  8t.  L.  R.  Go.  v.  Vte   (1892) 

coupling  apparatus  while  the  train  was  133  Ind.  265,  32  N.  E.  881. 

in  motion.     Louisville  &   N.  R.   Co.  v.  A  brakeman  who  is  required  by  the 

Law   (1893)    14  Ky.  L.  Eep.  850,  21  S.  rules    of    the    company    to    inspect    the 

W.  648.  brakes  of  cars  which  he  handles  cannot 

A  lineman  cannot  recover  of  an  elec-  recover  if  he  is  injured  owing  to  the 
trie  light  company  for  injuries  received  fact  that  the  ratchet  wheel  and  dog 
from  electric  wires  on  account  of  de-  of  a  brake  were  defective,  and  the  de- 
fective gloves  which  it  was  his  own  duty  feet  was  such  that  it  would  have  been 
to  inspect  and  keep  in  good  condition  apparent  if  the  brake  had  simply  been 
and  to  exchange  when  necessary,  al-  tried.  Chicago  d-  A.  R.  Co.  v.  Brag- 
though  they  were  thrown  him  from  a  onier  (1886)  119  111.  51,  7  N.  E.  686. 
wagon,  with  direction  to  put  them  on,  A  brakeman  who  omitted  to  comply 
by  a  foreman  who  had  no  charge  of  the  with  a  rule  requiring  the  hand  brakes 
gloves,  and  whose  direction  was  more  on  cars  to  be  tested  before  the  train 
advisory  than  anything  else.  Smart  v.  starts,  and  was  injured  in  consequence 
LmUsiana  Electric  Light  Co.  (1895)  47  of  the  train's  running  away  on  a  steep 
La.  Ann.  869,  17  So.  346.  grade  when  the  brakes  failed  to  work, 

For   a    case   in   which   the    duty  was  was  held  unable  to  recover,  in  La  Groy 

imposed  by  a  notice,  see  Mobile  &  0.  R.  v.  New  York,  L.  E.  &  W.  R.  Co.  (1892) 

Co.  V.  Harmes   (1893)   52  111.  App.  649  132  N.  Y.  570,  30  N.  E.  391. 

(§  1341,  note  9,  post).  A    railway   employee    injured    in    at- 

6  Where  a  rule  forbade  brakemen  to  tempting  to  couple  cars  while  standing 

attempt  to  make  a  coupling  unless  the  between   them   on   the   short   side    of   a 

coupling  appliances  were  known  to  be  curve   is   guilty   of   contributory   negli- 


3846 


MASTER  AND  SERVANT. 


[chap.  liv. 


1341.  [417]  Limits  of  the   duty  under  these  circumstances. — The 

genera]  effect  of  express  contracts  to  examine  instrumentalities  is  to 
narrow  the  domain  of  facts  within  which  the  servant  is  entitled  to 
claim  the  benefit  of  the  principle  that  he  is  entitled  to  rely  upon  the 
proper  performance  of  the  master's  duties.  But  it  seems  to  be  a  legiti- 
mate inference  from  the  decisions  that,  in  regard  to  such  examination 
as  may  be  undertaken  in  compliance  with  contracts  of  this  description, 


gence,  where  he  had  ample  opportunity 
to  observe  that  the  drawheads  were 
about  one  third  of  the  usual  length, 
and  a  rule  of  the  company  known  to 
liim  required  employes  to  take  time  to 
examine  all  drawheads  before  making 
couplings.  Bennett  v.  'Northern  P.  R. 
Co.  (1891)  2  N.  D.  112,  13  L.R.A. 
465,  49  N.  W.  408. 

An  experienced  head  brakeman,  whose 
duty  under  a  rule  was  to  examine  into 
the  coupling  arrangements  of  cars  be- 
fore attempting  to  couple  them,  was 
guilty  of  gross  carelessness  where  he 
failed  to  see  a  defect  in  the  coupling 
which  would  have  been  plainly  visible 
to  anyone  looking.  Karrer  v.  Detroit, 
G.  H.  &  M.  B.  Go.  (1889)  76  Mich.  400, 
43  N.  W.  370  (drawbar  hung  down  6 
inches   below   its   proper   level ) . 

Where  it  is  the  duty  of  a  conductor, 
under  the  rules,  to  know  that  each  car 
is  in  proper  running  condition  before 
moving  his  train,  and  he  fails  to  make 
an  inspection,  and  is  injured  by  a  de- 
fect that  might  have  been  discovered, 
he  cannot  recover  for  an  injury  caused 
by  the  failure  of  the  brakes  to  act  prop- 
erly when  a  flying  switch  is  being  made. 
Alexander  v.  Louisville  &  W.  72.  Go. 
(1886)    83  Ky.  589. 

A  switchman  required  by  a  rule  to 
inspect  and  take  notice  of  the  construc- 
tion and  condition  of  drawheads  cannot 
recover,  where  the  drawhead  which 
caused  his  injury  was  manifestly  so 
short  as  to  be  dangerous.  Brooks  v. 
Nortfiern  P.  B.  Go.  (1891)  47  Eed.  687. 

Where  a  rule  required  employees  to 
see  for  themselves  that  machinery,  etc., 
was  in  good  condition,  a  conductor  can- 
not recover  where  the  cause  of  his  in- 
jury was  a  defective  fastening  of  an 
end  gate  on  a  gondola  car,  the  result 
being  that  the  gate  fell  backward  when 
he  jumped  on  to  it.  Louisville  &  N.  B. 
Go.  V.  Orr  (1890)  91  Ala.  548,  8  So. 
360  (doctrine  laid  down,  arguendo,  in 
sending  back  the  case  for  a  new  trial. 


A  fireman  who  has  been  sixteen 
months  in  the  employ  of  i  railway  com- 
pany, has  frequently  done  switching  on 
the  siding  where  there  is  a  cattle  chute, 
and  is  required  by  the  rules  to  take 
note  of  all  dangerous  points  on  the  line, 
is  presumed  to  know  the  extent  of  the 
danger  caused  by  the  proximity  of  the 
structure  to  the  track.  New  York,  G.  & 
St.  L.  R.  Go.  v.  Ostman  (1896)  146  Ind. 
452,  45  N.  E.  651. 

An  employee  of  a  railway  company 
cannot  recover  for  injuries  caused  by  a 
failure  to  inspect  a  defective  foreign 
car,  where  by  the  rules  of  the  company 
known  to  plaintiff  the  duty  of  inspect- 
ing foreign  cars  was  cast  upon  him. 
Ft.  Wayne,  C.  &  L.  R.  Co.  v.  Gruf 
(1892)  132  Ind.  13,  31  N.  E.  460  (pre- 
cise defect  not  mentioned)  ;  Illinois  C. 
B.  Go.  V.  Barslow  (1901)  94  111.  App. 
206   (cracked  coupling  link). 

An  instruction  that,  in  the  absence  of 
notice  of  defects,  a  servant  is  under  no 
primary  obligation  to  investigate  and 
test  the  fitness  and  safety  of  the  ma- 
chinery, etc.,  although  it  is  correct  in 
some  states  of  the  evidence,  is  not  ap- 
plicable in'  a  case  where  the  injured 
servant  was  charged  by  the  rules  of  the 
employer  to  inform  himself  as  to  the 
condition  of  the  instrumentality  in 
question,  and  it  is  a  possible  inference 
from  the  testimony  that  he  might,  by 
taking  notice  of  his  surroundings,  have 
ascertained  that  it  was  defective.  Illi- 
nois G.  R.  Go.  V.  Sanders  (1894)  58  111. 
App.  117  (brakeman  had  made  several 
runs  over  a  defective  track) . 

Where  there  is  a  rule  requiring  train- 
men to  examine  the  cars,  it  is  error  to 
instruct  the  jury  that  a  brakeman  had 
a  right  to  presume  that  the  railroad 
had  used  reasonable  care  to  furnish 
reasonably  safe  appliances.  Terre  Baute 
&  I.  R.  Co.  V.  Pruitt  (1900)  25  Ind. 
App.  227,  57  N.  E.  949. 
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they  do  not  impose  upon  him  the  obligation  of  using  a  higher  degree 
of  diligence  than  that  which  would  otherwise  have  been  incumbent 
upon  him.  He  is  required  to  take  notice  of  apparent  defects  like 
those  involved  in  the  cases  cited  in  note  5  to  this  section.  But  he  is 
not  bound  to  look  for  concealed  defects.*  A  fortiori  he  cannot  be  de- 
clared negligent,  as  a  matter  of  law,  on  the  ground  that  he  failed  to 
observe  merely  sporadic  and  transitory  conditions  resulting  from  the 
acts  or  omissions  of  his  coemployees.^  The  extent  of  his  undertaking 
is  that  he  will  make  such  an  inspection  as  is  practicable,  taking  into 
account  the  exigencies  of  the  employment.  This  implied  qualifi- 
cation of  his  responsibility  is  not  infrequently  recognized  in  the 
phraseology  of  the  rules  on  this  subject.'     If  such  phraseology  is 


1  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Wel- 
ster  (1911)  99  Ark.  265,  137  S.  W. 
1103,  1199. 

The  foreman  of  a,  derrick  car  who  is 
required  by  a  rule  of  the  company  em- 
ploying him  to  see  for  himself  before 
using  them  that  the  "machinery,  tools, 
and  material"  provided  for  him  are  in 
proper  condition  for  the  intended  em- 
ployment, is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  fail- 
ing to  discover  a  latent  defect  in  the 
framework  of  the  car,  which  is  con- 
cealed by  the  floor,  where  it  does  not 
appear  that  he  was  the  inspector  of  the 
car.  Chicago  &  E.  R.  Co.  v.  Branyan 
(1894)   10  Ind.  App.  570,  37  N.  E.  190. 

A  rule  requiring  an  engineer  to  in- 
spect his  engine  has  no  reference  to  de- 
fects in  the  mechanical  construction  of 
the  engine.  Galveston,  H.  d  S.  A.  R. 
Co.  V.  Smith  (1900)  24  Tex.  Civ.  App. 
127,  57   S.  W.  999. 

A  brakeman  on  a  railroad  train  who 
uses  reasonable  care  to  inform  himself 
of  the  safety  of  the  appliances  to  be 
used  by  him  is  not,  as  matter  of  law, 
chargeable  with  such  negligence  as  bars 
his  right  to  recover,  in  failing  to  dis- 
cover a  defect  in  a  brake  chain  which 
gave  way,  notwithstanding  a  notice  to 
the  employees  of  the  company  that  it 
is  the  duty  of  every  employee  to  "know" 
that  the  property  with  which  he  has  to 
work  is  in  good  and  safe  condition,  and, 
if  not,  to  report  the  fact  to  his  immedi- 
ate superior  at  once.  Such  a  notice 
does  not  change  the  standard  of  care 
which  the  servant  is  required  to  attain 
in  regard  to  inspection.  Mohile  &  0.  R. 
Co.  v.  Harmes  (1893)  52  111.  App.  649. 
2  Neither  the  rule  of  a  railway  com- 


pany requiring  employees  to  see  that 
the  premises  upon  which  they  work  are 
safe,  nor  the  law,  requires  a  switchman 
to  discover  and  remove  from  near  a 
track  in  the  yards  in  which  he  works  an 
oil  box  which  it  is  the  duty  of  another 
workman  to  remove,  and  which,  by  rea- 
son of  nearness  to  the  track,  catches 
his  foot,  slightly  protruding  from  the 
footboard  of  an  engine  on  which  he  is 
riding,  whereby  he  is  thrown  and  killed. 
Louisville  &  N.  R.  Co.  v.  Bouldin 
(1898)    121  Ala.  197,  25  So.  903. 

3  In  a  case  where  the  cause  of  the  in- 
jury was  that  four  of  the  six  spokes 
which  connected  the  hub  with  the  rim 
of  a  brake  wheel  were  broken  off,  it  was 
held  that  a  brakeman  whose  agreement 
to  examine  the  appliances  was  made  at 
the  time  when  he  entered  the  employ- 
ment, and  included  a  clause  stating 
that  it  was  his  "right  and  duty  under 
all  circumstances  to  take  sufficient 
time,"  was  entitled  to  recover.  Pratt 
V.  Lake  Shore  &  M.  S.  R.  Co.  (1892)  63 
Hun,  616,  18  N.  Y.  Supp.  682.  The 
court  said :  "It  is  quite  clear  that  it 
would  not  have  been  practicable  for  the 
deceased  to  have  performed  the  duty  of 
an  expert  examiner  before  using  the 
machinery  of  the  cars  he  was  required 
to  use  in  the  discharge  of  his  duties. 
The  oars  composing  the  trains  he  was 
required  to  work  on  were  frequently 
changed  in  making  up  trains.  The  exi- 
gencies of  the  business  prevented  that 
deliberation  which  would  obviously  be 
necessary  to  a  proper  examination  of 
the  machinery.  He  was  required  to 
be  attentive  and  vigilant  in  the  dis- 
charge of  his  duties  to  discover  defects 
in  the  machinery,  and  to  refrain  from 


3848 


MASTER  AND  SERVAiCT. 


[chap.  liv. 


used,  the  construction  put  upon  the  rule  is  that  the  servant  is  bound 
to  make  such  an  examination  as  his  information  and  opportunities 
permit.*  But  even  if  a  limiting  clause  of  this  tenor  is  not  used,  it 
seems  to  be  an  unavoidable  deduction  from  the  general  principles  dis- 
cussed in  §§  1330  et  seq.,  ante,  that  a  master  cannot  shift  upon  his 
employees  his  responsibility  to  them  for  injuries  resulting  from  de- 
fects due  to  wear  and  tear,  by  devolving  upon  them  the  duty  of  inspec- 
tion, unless  they  are  given  time  and  opportunity  to  make  such  an 


using  machinery  if  he  learned  it  was 
in  a  defective  condition;  and  that,  we 
think,  was  the  extent  of  the  require- 
ments of  the  agreement." 

A  railroad  brakeman  whose  contract 
of  employment  provides  that  he  will,  for 
his  own  safety,  examine  the  things  in 
connection  with  which  he  works  before 
using  them,  to  ascertain  as  far  as  he 
reasonably  can  their  "condition  and 
soundness,"  is  not  required  to  look  after 
dark  for  defects  in  a  car  which  he  had 
reason  to  believe,  and  which  in  fact, 
had  been  inspected  by  the  company  the 
same  day.  Lake  Shore  &  M.  S.  R.  Co. 
V.  Ryam  (1897)  70  111.  App.  45  (jury 
warranted  in  finding  that  there  was  no 
contributory  negligence  where  the  serv- 
ant was  injured  by  a  handhold  so  badly 
bent  that  it  could  not  be  grasped . 

Where  a  brakeman,  in  his  applica- 
tion for  employment,  undertakes,  as 
soon  as  possible,  to  make  a  careful  ex- 
amination of  all  things  near  the  tracks, 
so  that  he  may  understand  the  dangers 
attending  them,  he  assumes  at  least  the 
risk  of  all  the  permanent  structures 
which  he  had  had  a  chance  of  examin- 
ing before  the  accident.  .Quinn  v.  New 
York,  N.  B.  &  U.  R.  Go.  (1900)  175 
Mass.  150,  55  N.  E.  891  (struck  by 
cornice  of  roof  over  station  platform,  . 
while  he  was  sitting  on  the  top  of  an 
unusually  high  car). 

4  A  rule  imposing  a  duty  upon  em- 
ployees to  examine  for  their  own  safety 
the  condition  of  engines  and  machinery 
before  using  them,  so  as  to  ascertain,  as 
far  as  practicable,  their  condition  and 
soundness,  is  reasonable  and  proper. 
Memphis  &  G.  R.  Co.  v.  Graham  (1891) 
94  Ala.  545,  10  So.  283  (held  to  be  for 
jury  to  say  whether  a  servant  injured 
by  a  broken  drawhead  had  made  a 
proper  examination).  The  court  said: 
"So  far  as  Rule  140  imposes  the  duty 
upon  employees  to  examine  for  their 
own   safety   the    condition    of   the   car. 


engines,  and  machinery,  etc.,  before  us- 
ing them  or  exposing  themselves  on  or 
with  the  same,  so  as  to  ascertain  as  far 
as  reasonably  can  be  done,  their  condi- 
tion and  soundness,  it  is  reasonable  and 
proper.  It  cannot  be  expected  of  car 
conductors  or  brakemen  to  make  the 
same  careful  examination,  and  to  be 
able  to  discover  defects  to  the  same  ex- 
tent, as  that  expected  and  required  of 
the  employer  or  master,  or  persons  in- 
trusted generally  with  this  duty  for  the 
public  safety  or  safety  of  employees; 
but  the  character  of  the  general  duties 
to  be  performed  by  conductors  and 
brakemen  is  such  that  they  necessarily 
become  more  or  less  familiar  with  the  ap- 
pliances and  machinery  constantly  in 
their  use  and  under  their  supervision, 
and  know,  to  some  extent,  when  they 
are  not  in  proper  condition  for  safe  use. 
To  the  extent  of  their  information,  and 
the  opportunities  afforded  to  make  such 
examination  consistently  with  their 
other  duties,  and  the  circumstances  at- 
tending, they  should  observe  and  obey 
the  rule." 

In  Louisville  &  N.  R.  Co.  v.  Pearson 
(1893)  97  Ala.  211,  12  So.  176,  this 
passage  was  cited  with  approval,  and  it 
was  held  that  a  rule  of  this  tenor  im- 
posed, within:  the  limits  there  laid 
down,   a   duty  upon  the  servants. 

The  master  furnishing  instrumental- 
ities for  a  servant  engaged  in  a  haz- 
ardous occupation  cannot  absolve  him- 
self from  his  duty  of  maintaining  the 
same  in  a  reasonably  safe  condition  by 
a  rule  that  the  servant  must  inspect 
the  appliances,  and  furnish  information 
of  defects  to  the  master,  without  refer- 
ence to  the  character  of  the  employ- 
ment, the  specific  duties  required,  or  the 
means  and  opportunities  of  the  serv- 
ant for  making  the  inspection.  LeDuc 
V.  Northern  P.  R.  Co.  (1904)  92  Minn. 
287,   100  N.  W.   108. 
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inspection  as  would  reveal  the  defects.  And  this  may  be  said  to  be  the 
effect  of  the  decisions.^  It  is  considered  that  such  rules  should  receive 
a  reasonable  interpretation,  and  that  the  obligations  of  the  servant 
should  be  determined  with  reference  both  to  the  character  of  the  de- 
fect and  to  his  ability  to  make  an  examination.^     Upon  this  basis 


5  In  MoKnight  v.  Brooklyn  Heights 
R.  Go.  (1898)  23  Misc.  527,  51  N.  Y. 
Supp.  738,  a  servant  was  held  not 
chargeable  with  notice  of  a  defect  in  a 
hame  strap,  which  was  visible  only 
upon  a  detailed  examination. 

A  railroad  brakeman  is  not,  as  a  mat- 
ter of  law,  guilty  of  negligence  in  fail- 
ing to  observe  a  rule  of  the  company 
requiring  him  to  inspect  the  appliances 
which  he  is  to  use,  which  will  prevent 
his  recovery  for  injuries  from  a  defect- 
ive brake,  where  the  defects  are  not  so 
open  and  visible  as  to  be  detected  at  a 
glance,  and  his  only  opportunity  for 
an  inspection  is  while  the  train  is 
standing  at  a  station  waiting  for  a 
connecting  train,  and  is  liable  to  start 
at  any  moment.  O'Malley  v.  Neto  TorJc, 
L.  E.  &  TF.  7S.  Co.  (1893)  67  Hun,  130, 
22  N.  Y.   Supp.   48. 

"We  are  of  the  opinion  that  the  du- 
ties put  upon  the  brakeman  by  the  rule 
in  question  adds  very  little  to  the  du- 
ties placed  upon  him  by  the  rules  of 
law.  Something  more  than  the  mere 
making  of  a  rule  requiring  brakemen 
to  make  inspection  of  the  implements 
and  machinery  used  by  them  is  neces- 
sary in  order  to  shield  the  master  from 
the  consequences  of  a  failure  to  per- 
form the  duties  of  furnishing  safe  im- 
plements and  machinery  imposed  by 
law  upon  him.  He  must  have  the  ap- 
pliances and  opportunity  for  making 
such  inspection.  The  duty  imposed  by 
law  upon  railway  companies  of  furnish- 
ing reasonably  safe  cars  and  appliances 
for  the  use  of  brakemen  in  its  employ, 
is  for  the  protection  of  life  and  limb, 
both  of  which  are  sacred  in  the  eye  of 
the  law;  and  public  policy  forbids  that 
the  master  should  be,  in  any  manner, 
relieved  of  that  duty  without  providing 
for  the  performance  of  the  same  by 
some  other  agency  as  fully  as  required 
of  the  master."  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Fry  (1891)  131  Ind.  329,  28  N. 
E.   989. 

Compare,  also.  Holmes  v.  Southern 
P.  Co.  (1898)  120  Gal.  357,  52  Pac.  652, 
where  it  was  held  that  an  employer  is 


not  entitled  to  an  instruction  that,  pro- 
vided the  plaintiff  would  not  have  been 
injured  if  he  had  followed  a  certain 
rule,  then  the  mere  fact  that  such  rule 
was  impracticable  or  not  observed  will 
not  excuse  him  for  not  following  it. 

A  brakeman  receiving  a  car  into  a 
train  out  on  the  line  cannot  be  held  to 
the  same  degree  of  care  as  a  regular  in- 
spector or  a  man  in  a  shop  properly 
supplied  with  tools.  Matchett  v.  Cin- 
cinmati,  W.  d  M.  R.  Co.  (1892)  132  Ind. 
334,  31  N.  E.  792. 

It  has  been  held  error  to  sustain  a 
demurrer  to  a  reply  to  an  answer 
which  alleges  that  the  plaintiff,  a  brake- 
man,  was  called  only  a  short  time  be- 
fore his  train  went  out;  that  he  was 
engaged  continuously,  until  it  started, 
with  his  lamps  and  signals,  and  in 
coupling  and  loosening  brakes,  and 
therefore  had  no  time  to  examine  and 
discover  the  defect  in  the  brake  staff' 
which  caused  the  injury;  that  it  was- 
dark,  that  the  yard  was  not  lighted; 
and  that  he  had  only  an  ordinary  lan- 
tern, which  was  insufficient.  Chicago,. 
St.  L.  &  P.  R.  Co.  V.  Fry  (1891)  131 
Ind.  319,  28  N.  E.  989. 

In  jurisdictions  where  the  servant 
has  the  burden  of  proving  that  he  had' 
neither  actual  nor  imputed  knowledge 
of  the  dangerous  conditions,  it  is  error 
to  instruct  the  jury  that  a  brakeman  is 
not  bound  by  a  rule  requiring  him  to 
examine  the  appliances,  unless  it  is 
shown  that  he  had  been  given  sufficient 
time  and  proper  facilities  to  fully  ex- 
amine and  know  that  such  parts  and 
appliances  were  safe,  as  such  instruc- 
tion places  the  burden  on  the  defendant 
to  prove  that  sufficient  time  for  inspec- 
tion was  afforded.  Terre  Haute,  &  I. 
R.  Co.  V.  Pruitt  (1900)  25  Ind.  App. 
227,  57  N.  E.  949. 

The  fact  that  the  servant  had  ample 
opportunity  for  examination  is  em- 
phasized in  Ben/nett  v.  Northern  P.  R. 
Co.  (1891)  2  N.  D.  112,  13  L.E.A.  465, 
49  N.  W.  408  (§  1340,  note  6,  ante). 

6  On  this  ground  the  contributory 
negligence   of  the  servant  was  held  to- 
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the  validity  of  rules  or  agreements  of  the  ordinary  tenor  by  which 
servants  are  obligated  to  examine  appliances  may  often  be  upheld.'' 
But  if  they  are  couched  in  terms  which  indicate  a  clear  and  absolute 
intention  on  the  employer's  part  to  impose  a  more  extensive  obligation 
upon  the  servant  than  is  thus  declared  to  be  permissible,  they  will  be 
treated — by  most  courts  at  all  events — as  an  illegal  attempt  to  subject 
the  latter  to  the  duty  which  is  incumbent  on  the  former,  of  seeing 
that  the  plant  is  in  a  reasonably  safe  condition.' 

A  theory  of  responsibility  which  is  less  favorable  to  the  servant 
than  that  which  is  outlined  in  the  cases  so  far  cited  is  possibly  indi- 
cated by  the  conclusions  arrived  at,  or  the  language  used,  in  some 
cases.  But  it  is  doubtful  whether  the  standpoint  of  the  courts  was  in 
reality  materially  different  from  that  exemplified  in  the  decisions  al- 
ready cited.* 


be  for  the  jviry,  where  he  was  injured 
"by  reason  of  his  failure  to  observe  a 
crack  extending  half  way  through  a 
brake  staff,  about  3  inches  above  tlie 
dog,  such  a  defect  not  being  discover- 
able without  a  rather  minute  inspec- 
tion. Myers  v.  Erie  R.  Co.  (1899)  44 
App.  Div.  11,  60  N.  Y,  Supp.  422. 
There  a  brakeman  had  set  the  brake  on 
a  car,  and  four  hours  later,  during 
which  time  he  had  no  specific  duties  to 
perform,  he  was  injured,  while  again 
attempting  to  set  the  same  brake,  by 
the  breaking  of  the  staff. 

T  It  has  been  declared  that  rules  of 
a  railroad  company  requiring  its  em- 
ployees to  examine  the  cars,  machinery, 
and  appliances  which  they  are  expected 
to  use  are  inoperative  so  far  as  they 
contravene  the  principle  which  requires 
an  employer  to  furnish  and  maintain 
suitable  appliances,  and  the  right  of 
the  employee  to  presume  that  this  has 
been  done.  Louisville  &  N.  R.  Co.  v. 
Pearson  (1892)  97  Ala.  211,  12  So.  176 
(knowledge  not  imputable,  as  matter  of 
law,  where  a  bolt  fastening  the  end  of 
a  handhold  which  gave  way  had  become 
rusty ) . 

8  Sturgeon  v.  Tacoma  Eastern-  R.  Co. 
(1908)  48  Wash.  366,  125  Am.  St.  Rep. 
934,  93  Pac.  526. 

It  has  been  held  proper  to  refuse 
an  instruction  that  a  railway  servant 
was  negligent  if  he  violated  a  rule  pre- 
scribing that  he  should  not  attempt  to 
couple  or  uncouple  a  car,  unless  he 
knows  the  coupling  is  in  proper  condi- 
tion.   Missouri,  K.  &  T.  R.  Co.  v.  Wood 


(1896)  —  Tex.  Civ.  App.  — .  35  S.  W. 
879. 

A  requirement  that,  before  a  switch- 
man shall  couple  or  uncouple  cars,  he 
must  "examine  and  see  that  the  cars  or 
engines  to  be  uncoupled  or  coupled,  the 
pins,  links,  drawheads,  and  other  appli- 
ances connected  therewith,  the  ties, 
rails,  tracks,  and  roadbed  are  in  a  good, 
safe  condition,  and  that  the  cars  are  so 
loaded  that  such  work  may  be  safely 
done," — has  also  been  held  invalid.  II- 
linois  C.  R.  Go.  v.  Gozly  (1896)  69  111. 
App.  256. 

9  In  Chicago  d  A.  R.  Co.  v.  Bragonier 
(1886)  119  111.  51,  7  N.  E.  688,  holding 
that  a  railway  company  is  not  entitled 
to  an  instruction  that,  if  its  officers  in 
charge  of  freight  trains  habitually 
cause  them  to  be  made  up  and  sent  out 
without  aiffording  brakemen  an  oppor- 
tunity to  examine  the  brakes,  that  will 
not  excuse  the  brakemen  for  their  fail- 
ure to  perform  the  duty  of  inspection, 
the  ground  was  taken  that  such  a  situa- 
tion is  controlled  by  the  principle  that 
an  employee  is  not  relieved  of  his  obli- 
gations by  the  fact  that  other  em- 
ployees have  failed  to  do  their  duty. 
(See  next  note.)  But  when  the  context 
of  the  passage  in  which  the  brakeman 
was  thus  declared  unable  to  recover  is 
examined,  it  will  be  seen  that  nothing 
more  is  meant  than  that  the  brakeman 
was  still  bound  to  perform  his  duty  of 
inspection,  so  far  as  was  practicable, 
and  that  the  lack  of  opportunity  for 
such  inspection  before  the  starting  of  a 
train  would  not  excuse  him  for  failing 
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An  employee  upon  whom  the  duty  of  inspection  is  imposed  by  a 
Tule  is  not  relieved  from  liability  for  its  nonperformance  by  the  mere 
fact  that  other  agents  of  the  employer  who  are  charged  with  a  similar 
duty  in  respect  to  the  same  subject-matter  have  also  been  negligent 
with  regard  to  its  performance.^" 

In  Texas,  the  principle  accepted  seems  to  be  that  it  is  always  for  the 
jury  to  say  whether  the  failure  of  the  servant  to  examine,  in  com- 
pliance with  a  rule,  the  appliance  by  which  he  was  injured,  was  cul- 
pable." 


to  make  a  due  examination  of  the 
brakes  while  the  train  was  on  the  road. 
It  may  fairly  be  said,  therefore,  that 
from  the  standpoint  of  this  court  the 
extent  to  which  a  rule  as  to  inspection 
is  to  be  treated  as  operative  is  really 
determined  with  reference  to  the  ability 
of  the  servant  to  comply  with  such  a 
rule,  consistently  with  an  efficient  and 
reasonably  expeditious  performance  of 
his  work.  That  this  is  the  actual  effect 
of  the  doctrine  laid  down  by  the  Illinois 
supreme  court  is  apparently  assumed 
by  the  court  of  appeals  in  that  state, 
as  it  has  decided,  with  reference  to  a 
notice  declaring  it  to  be  the  duty  of  an 
employee  to  know  that  the  property 
with  which  he  has  to  work  is  in  good 
condition,  that,  if  he  used  reasonable 
care  to  inform  himself,  considering  the 
opportunities  afforded  him,  and  the  ap- 
pliance in  question  appeared  safe,  he 
cannot  be  charged  with  negligence  on 
the  ground  of  his  having  failed  to  dis- 
cover a,  defect.  Mobile  &  0.  B.  Co.  v. 
Harmes    (1893)    52  111.  App.  649. 

In  a  decision  by  one  of  the  Federal 
courts  of  appeal  the  dilemma  in  which 
the  servant  is  placed  by  his  disregard 
of  a  rule  requiring  inspection  is  stated 
as  follows:  If  an  inspection  made  in 
compliance  with  the  rule  would  have 
disclosed  the  defect  from  which  his  in- 
juries resulted,  and  he  failed  to  make 
the  prescribed  examination,  he  cannot 
recover;  while,  if  the  defect  was  latent, 
so  that  a  proper  inspection  would  not 
have  disclosed  it,  his  recovery  is  also 
barred,  as  the  accident  was  an  assumed 
risk  of  the  service.  AlaJmma  Q.  S.  R. 
•Co.  V.  Ca/rroll   (1898)   28  C.  C.  A.  207, 


52^  U.  S.  App.  442,  84  Fed.  772.  But 
this  doctrine  was  enunciated  in  regard 
to  a  foreign  car,  as  to  which  the  cur- 
sory inspection  made  by  the  employees 
en  route  is,  as  was  said,  "about  the 
only  inspection  practicable." 

10  Beall  V.  Pittsburgh,  C.  &  8t.  L.  R. 
Co..  (1893)  38  W.  Va.  525,  18  S.  E. 
729  (brakeman  injured  by  the  want  of 
a  nut  to  hold  brake  wheel  on  the 
standard)  ;  Memphis  &  C.  R.  Co.  v. 
Graham  (1891)  94  Ala.  545,  10  So.  283 
(fact  that  inspectors  noticed  a  defect 
and  failed  to  report  it,  held  not  to  ex- 
cuse plaintiff).  Chicago  &  A.  R.  Co.  v. 
Bragonier  (1886)  119  111.  51,  7  N.  E. 
688,  holding  erroneous  an  instruction  to 
the  effect  that  the  employment  of  local 
inspectors  to  examine  the  running  and 
hauling  gear  of  cars,  but  who  seldom 
made  examination  on  the  top  of  the 
cars,  relieved  the  deceased  from  the 
duty  of  observing  whether  the  brake 
was  in  repair,  and  that  the  rule  was 
of  no  authority,  as  it  was  habitually 
disregarded  by  the  company. 

11  Galveston,  E.  <6  S.  A.  B.  Co.  v. 
Nicholson  (1900)  —  Tex.  Civ.  App.  — , 
57  S.  W.  693  (engineer  did  not  see  that 
a  switch  was  properly  adjusted  after 
his  train  had  backed  on  to  a  siding, 
though  the  company's  rules  provided 
that  engineers  were  responsible  for  the 
adjustment  of  switches)  ;  Bookrum  v. 
Galveston,  E.  &  8.  A.  R.  Co.  (1900) 
—  Tex.  Civ.  App.  — ,  57  S.  W.  919 
(servant  did  not  examine  engine  step, 
and  slipped  in  consequence  of  its  being 
covered  with  grease ;  rule  required  him 
to  examine  all  appliances  before  trust- 
ing  them). 


CHAPTEK  LV. 

RIGHT  OF  ACTION  FOR  INJURIES  CAUSED  BY  DANGEROUS  CONDI- 
TIONS WHICH  THE  MASTER  HAD  PROMISED  TO  GUARD  AGAINST  OR 
REMEDY. 

1342.  Introductory. 

1343.  Necessity  of  proving  that  a  promise  was  given. 

a.  Generally. 

6.  Promise  to  furnish  a  new  instrumentality. 

c.  Promise  to  remove  an  incompetent  servant. 

1344.  Whose  promise  is  binding  on  the  master. 

1345.  Recovery  dependent  upon  proof  that  the  servant  was  induced  by  the  prom- 

ise to  continue  working. 
a.  Generally. 
6.  Promise  having  no  reference  to  the  servant's  safety. 

1346.  Reliance  upon  promise  given  before  work  was  begun. 

1347.  Reliance  upon  promise  given  after  the  work  was  begun. 

a.  Generally. 

6.  Sufficiency  of  complaint. 

0.  Admissibility  of  evidence. 

1348.  Rationale  of  the  relations  between  the  parties  after  the  giving  of  the 

promise. 
a.  Responsibility  for   conditions  temporarily   undertaken   by   employer. 
B.  Presumption  of  waiver  by  servant  rebutted. 
o.  Servant  absolved  from  charge  of  contributory  negligence. 

1349.  Assumption  of  risks  as  a  defense. 

a.  During  the  period  covered  by  the  promise. 

6.  After  the  expiration  of  the  period  covered  by  the  promise. 

1350.  Volenti  non  fit  injuria,  as  a  defense. 

1351.  Contributory  negligence  as  a  defense  in  cases  where  a  promise  was  given; 

generally. 
a.  During  the  period  covered  by  the  promise. 
6.  After  the  expiration  of  the  period  covered  by  the  promise. 

1352.  Contributory   negligence,   as   inferred   from   the   gravity   of   the   risk   en- 

countered. 

1353.  Contributory  negligence,  as  inferred  from  the  length  of  time  the  servant 

worked  after  the  giving  of  the  promise. 

1354.  Illustrative  cases. 

1355.  Decisions  restricting  or  ignoring  the  doctrine  as  to  the  effect  of  a  promise. 

1356.  Duty  of  servant  to  exercise  care  with  respect  to  the  defective  instrumen- 
tality. 
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As  to  the  necessity  of  showing  that  the  breach  of  the  promise  was 
"the  proximate  cause  of  the  injury,  see  chapter  lxvii.^  post. 

1342.  [418]  Introductory.— It  has  already  been  explained  that  the 
fact  of  a  servant's  having  entered  or  continued  in  an  employment  with 
knowledge  of  the  abnormal  risk  to  which  his  injury  was  due  may  be 
considered  from  two  standpoints,  viz.,  as  being  indicative  either  of  the 
conclusion  that  he  had  voluntarily  undertaken  that  risk,  or  of  the  con- 
clusion that  he  was  guilty  of  contributory  negligence  in  subjecting 
himself  to  that  risk.  See  chapters  l.,  li.,  ante.  It  is  manifest  that 
the  situation  is  not  altered  in  these  broader  aspects  where  the  work  is 
continued  for  the  reason  that  the  servant  is  assured  by  the  master,  or 
by  some  agent  authorized  to  speak  for  him,  that  steps  will  be  taken  to 
remedy  the  defective  conditions  to  which  the  abnormal  risk  is  trace- 
able. That  the  promise  was  made  and  that  the  servant's  conduct  was 
influenced  by  it,  are  circumstances  which  merely  introduce  new  fac- 
tors into  the  investigation.^  Both  the  defenses  suggested  by  the  serv- 
ant's action  in  exposing  himself  to  a  new  peril  will  therefore  be  equal- 
ly available  to  the  master,  where  he  has  undertaken  to  remove  the 
cause  of  that  peril." 

In  this  connection  it  may  be  remarked  that,  in  cases  of  the  type  un- 
der consideration,  as  well  as  in  those  which  do  not  involve  the  effect 
of  a  promise,  the  unfortunate  ambiguity  of  the  phrase  "assumption  of 
risks"  has  produced  a  confusion  between  the  two  defenses.*  See  the 
discussion  of  this  subject  in  §§  1223,  1224,  ante. 

1  Adverting  to  the  effect  of  such  a  uted  to  his  injury  by  his  own  negli- 
promiae  in  relation  to  the  defense  of  gence.  The  statement  in  the  text  is 
contributory  negligence,  the  court  re-  also  supported  by  Lewis  v.  New  York  & 
marked,  in  Union  Mfg.  Co.  v.  Morris-  N.  E.  R.  Co.  (1891)  153  Mass.  73,  10 
sey  (1883)  40  Ohio  St.  148,  48  Am.  L.R.A.  513,  i:6  N.  E.  431;  ScUacker  v. 
Rep.  669,  that  it  takes  the  cases  in  Ashland  Iron  Min.  Co.  (1891)  89  Mich, 
■which  it  is  given  out  of  the  operation  of  262,  50  N.  W.  839,  and  many  other 
the  general  principle  that  one  who  vol-  cases  cited  in  the  succeeding  sections, 
untarily  and  knowingly  exposes  him-  8  See,  for  example,  Schlitz  v.  Pabst 
self  to  danger  by  using  dangerous  in-  Brewing  Co.  (1894)  57  Minn.  303,  59 
struments  cannot  be  said  to  be  without  N.  W.  188;  Roux  v.  Blodgett  £  D.  hum- 
fault  6er  Co.   (1891)   85  Mich.  519,  13  L.R.A. 

2  See  Clarke  v.  BoVmes  (1862)  7  728,  24  Am.  St.  Rep.  102,  48  N.  W. 
Hurlst  &  N.  937,  31  L.  J.  Exch.  N.  S.  1092;  Taylor  v.  Star  Coal  Co.  (1899) 
356,   8   Jur.  N.   S.   992,   10  Week.  Rep.  HO  Iowa,  40,  81  N.  W.  249. 

405     more    especially    the    opinion    of  "Where  the  master  promises  or  gives 

Crompton,  J.,  who  stated  that  he  found-  the  servant  reasonable  ground  to  infer 

ed   his   judgment   on   two   propositions,  or  believe   that   the    defect   will   be   re- 

viz.,  that   there  was   no   defense  under  paired,    the    servant    does    not    assume 

the'  principle     of    law    laid     down    in  the   risk   of   an   injury   caused   thereby 

Priestly  \.  Fowler  (1837)  3  Mees.  &  W.  within   such   period   of   time   after   the 

1    Murph.  &  H.  305,  1  Jur.  987,  7  L.  J.  promise     ...     as    would    be    reason- 

Exeh    N    S.  42,  19  Bng.  Rul.  Cas.  102,  ably  allowed  for  its  performance,  unless 

and  that  the  plaintiff  had  not  contrib-  the   danger   is   so   palpable,   immediate, 
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The  effect  thus  ascribed  to  a  promise  to  remove  a  specific  cause  of 
danger  is  analogous  to  that  ascribed  to  an  express  or  implied  assur- 
ance that  there  is  no  present  danger.  See  chapters  lvi.,  lvii.,  post. 
Not  infrequently,  indeed,  the  evidence  shows  that  the  servant  relied 
both  on  an  assurance  of  present  safety  and  on  a  promise  to  remedy 
the  dangerous  conditions.* 

An  analysis  of  the  decisions  involving  the  effect  of  a  promise  shows 
that  the  servant  is  deemed  to  have  no  cause  of  action  unless  he  proves 
the  following  facts : 

(1)  That  a  promise  was  given,  either  to  the  effect  that  the  danger- 
ous condition  which  caused  the  injury  would  not  be  permitted  to  come 
into  existence,  or  that  such  condition  would  be  remedied. 

(2)  That  the  promise  was  given  either  by  the  master  himself  or 
by  some  agent  authorized  to  make  it  in  his  behalf. 

(3)  That  the  servant's  reliance  upon  the  promise  was  the  induc- 
ing motive  for  his  consenting  to  subject  himself  to  the  given  risk. 

If  these  facts  are  satisfactorily  proved  the  master  may  still  escape 
liability  by  establishing  one  or  other  of  the  following  propositions : 

(1)  That  the  servant  was  chargeable,  in  spite  of  the  promise,  with 
an  assumption  of  the  given  risk. 

(2)  That  the  servant  was  chargeable,  in  spite  of  the  promise,  with 
contributory  negligence  in  having  undertaken,  or  in  having  continued 
to  perform,  the  work  in  question. 

(3)  That,  in  view  of  his  knowledge  of  the  risk  to  which  the  prom- 
ise related,  the  servant  did  not  exercise  proper  care  in  performing  the 
duties  which  he  undertook  or  continued  to  perform  after  the  promise 
was  given. 

1343.  [419]  Necessity  of  proving  that  a  promise  was  given. — 
a.  Generally. — As  there  must  have  been  something  amounting  to  a 
promise  by  the  master  it  follows  that  a  simple  protest  or  complaint  by 
the  servant,  not  followed  by  an  assurance  that  the  defect  will  be 
remedied,  will  not  cast  the  responsibility  upon  the  master.^    Much  less 

and  constant,     .     .     .     that  no  one  but  R.  Co.  (1887)  5  Utah,  344,  15  Pac.  262; 

o  reckless  person  would  expose  himself  Miller   v.   Bullion-Beck  &    G.   Min.   Go. 

to  it,  even  after  receiving  such  promise  (1898)  18  Utah,  358,  55  Pae.  58;  Rahm 

or  assurance."     Virginia  <&  N.  G.  Wheel  v.   Chicago,  R.   I.   d  P.  R.  Co.    (1908) 

Co.  V.   Ghalkley    (1900)    98  Va.   62,  34  129  Mo.  App.  679,  108  S.  W.  570. 
S-  E.  976.  ■i-East  Tennessee,   V.  d  G.  R.  Co.  v. 

4  Hawley  v.  'Northern  C.  R.  Co.  (1880)  Duffield  (1883)   12  Lea,  67.  47  Am.  Rep. 

82  N.  Y.  370;  Flynn  v.  Kansas  City,  St.  319;    Texas   d   N.   0.   R.   Co.  v.  Bingle 

J.  &   C.  B.  R.  Go.    (1883)    78  Mo.  195,  (1895)   9  Tex.  Civ.  App.  322,  29  S.  W. 

47  Am.  Rep.  99;   Sendzilcowski  v.   Mc-  674;  Weld  v.  Missouri  P.  R.  Co.  (1888) 

Cormick  Harvesting   Mach.  Go.    (1895)  39  Kan.  63,  17  Pac.  306;   Alexander  v. 

58  111.  App.  418;   Reddon  v.   Union  P.  Tennessee  d  L.  C.  Gold  d  8.  Min.  Go. 
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will  the  responsibility  be  shifted  where  the  complaint  is  merely  that 
the  certain  defect  increases  the  difficulty  of  the  work,  and  not  that 
it  is  dangerous.^  ISTor  will  that  result  follow  where  there  has  been 
merely  a  surmise  or  expectation  on  the  servant's  part,  based  on  no  spe- 
cific promise.*  In  order  to  entitle  the  servant  to  recover,  the  master 
or  his  representative  must  have  said  something  which  could  reasonably 
be  construed  as  a  stipulation  to  prevent  or  to  remedy  the  dangerous 
conditions  in  question.*  But  the  mere  fact  that  no  formal  promise 
was  given  is  not  sufficient  to  exclude  the  inference  of  an  agTeement  by 
the  master  to  furnish  or  restore  normally  safe  conditions.    Any  acts  or 


(1884)  3  N.  M.  255,  3  Pac.  735;  Gal- 
veston, H.  d  8.  A.  R.  Co.  V.  Dreio 
(1883)  59  Tex.  10,  46  Am.  Rep.  261; 
Alton  Roller  Mill.  Co.  v.  Bender  (1904) 
112  111.  App.  484;  Loynes  v.  Loring  B. 
Hall  Co.  (1907)  194  Mass.  221,  80  N. 
E.  472;  TcUlot  v.  Sims  (1905)  213  Pa. 
1,  liO  Am.  St.  Rep.  513,  62  Atl.  107. 
See,  generally,  §  1202,  ante. 

In  Virginia  &  N.  C.  Wheel  Co.  v. 
Barris  (1905)  103  Va.  708,  49  S.  E. 
991,  it  was  said  that  the  refusal  of  the 
master  to  make  the  repair  amounted  to 
an  assurance  that  the  machine  was  in 
a  safe  condition  as  it  was,  and  the  serv- 
ant would  not  assume  the  risk  of  the 
defects  unless  the  danger  was  great  and 
imminent.  This  view,  however,  finds 
little   support  elsewhere. 

"Balle  V.  Detroit  Leather  Co.  (1889) 
73  Mich.  158,  41  N.  W.  216.  Compare 
§  1345,  subd.  6,  post. 

A  section  hand  cannot  rely  upon  a 
promise  to  repair  a  hand  car,  where  he 
had  complained  of  it,  not  because  it 
was  dangerous,  but  because  it  was  in- 
convenient. St.  Louis  &  S.  F.  R.  Co. 
v.  Mealman  (1908)  78  Kan.  496,  97 
Pac.  381. 

3  McKelvey  v.  Chesapeake  &  0.  R.  Co. 
(1891)  35  W.  Va.  500,  14  S.  E.  261; 
Southern  P.  Co.  v.  Leash  (1893)  2  Tex. 
Civ.  App.  68,  21  S.  W.  563;  Simpson 
V.  Weir  &  G.  Mfg.  Go.  (1904)  116  111. 
App.  286. 

4  A  promise  cannot  be  implied  where 
the  only  remark  made  by  the  master's 
representative  in  regard  to  the  defec- 
tive appliance  was  more  in  the  nature 
of  a  rebuke  for  using  it  in  its  then  con- 
dition than  an  assurance  that  it  would 
be  repaired.  ShaeJcelton  v.  Manistee  £ 
N.  E.  R.  Co.  (1895)  107  Mich.  16,  64 
N.  W.  728  (assistant  superintendent, 
on  being  informed  by  a  freight  conduct- 


or that  a  hand  rail  was  missing  on  a 
car,  told  him  to   "get  it  ifixed" ) . 

A  servant  cannot  recover  where  the 
evidence  merely  shows  that  he  put  to  his 
foreman  the  question :  "Why  not  get 
a  new  wire  rope?"  and  that  the  fore- 
man remarked:  "That  might  do." 
Purcell  Mill  &  Elevator  Go.  v.  Kirkland 
(1898)   2  Ind.  Terr.  169,  47  S.  W.  311. 

The  fact  that  the  master  mechanic 
of  a  railway  company,  when  replying 
to  a  complaint  as  to  the  construction 
of  a  car,  stated  that  it  ought  not  to  be 
made  use  of  for  coupling  with  the  coup- 
ling apparatus  on  other  cars,  is  not 
evidence  of  an  assurance  by  the  de- 
fendant that  its  use  would  be  discon- 
tinued. Ft.  Wayne,  J.  &  S.  R.  Co.  v. 
Gildersleeve   (1876)   33  Mich.  133. 

A  promise  to  repair  must  be  of  such 
a  character  that  the  employee  has  the 
right  to  assume  that  it  was  the  inten- 
tion of  the  employer  to  carry  the  risk 
up  to  the  time  of  the  accident.  Sharon 
Fire  Brick  Co.  v.  Miller  (1910)  104 
C.  C.  A.  340,   181  Fed.  830. 

A  statement,  "Never  mind,  it  will 
soon  be  light  enough,"  made  in  reply  to 
a  complaint  of  insufficient  daylight,  can- 
not be  considered  as  a  promise  to  fur- 
nish artificial  light.  Buehner  v.  Cream- 
ery Packing  Mfg.  Go.  (1904)  124  Iowa, 
445,  104  Am.  St.  Rep.  354,  100  N.  W. 
345. 

A  promise  to  get  a  new  hand  car, 
which  will  relieve  a  railroad  employee's 
use  of  a  defective  car  from  constituting 
contributory  negligence,  is  not  estab- 
lished by  evidence  that  the  foreman  di- 
rected the  employee  to  use  the  car  with 
great  care  until  he  could  get  a  new  one, 
and  that  he  expected  a  new  one  at  any 
time.  McAndrews  v.  Montana  Union  R. 
Go.    (1895)    15  Mont.  290,  39  Pac.  85, 
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expressions  by  which  the  servant  gives  the  proper  agent  of  the  em- 
ployer to  understand  that  he  is  unwilling  to  continue  in  the  employ- 
ment, unless  the  cause  of  the  danger  is  removed,  constitute  a  suiS- 
cient  complaint ;  and  any  acts  or  expressions  by  which  such  agent  gives 
the  servant  to  understand  that  the  cause  of  the  danger  will  be  re- 
moved, constitute  a  sufficient  promise.^  Even  a  conditional  promise 
will  be  sufficient,  in  some  cases,  to  fasten  responsibility  upon  the  mas- 
ter.® But  the  servant  is,  of  course,  not  justified  in  relying  upon  such 
a  promise,  where  it  is  made  by  a  fellow  employee  who  has  already 
admitted  that  he  could  not  do  what  was  required  without  directions 
from  some  superior  officer.''    See  §  1344,  post. 

Reason  and  analogy  are  in  favor  of  the  position  expressly  taken  in 
some  cases  that,  in  order  to  justify  a  servant  in  relying  upon  his  mas- 
ter's promise  to  repair  defective  machinery,  it  is  not  necessary  that 
any  time  for  making  repairs  should  be  fixed,  as  a  reasonable  time  will 
be  implied  in  the  absence  of  an  express  arrangement.' 

It  is  not  necessary  that  the  promise  should  have  been  addressed  to 


5  Pieart  v.  Chicago,  B.  I.  &  P.  R.  Co. 
U891)  82  Iowa,  148,  47  N.  W.  1017; 
Anderson  v.  Seropian  (1905)  147  Cal. 
201,  81  Pac.  521;  Alkire  v.  Myers  Lum- 
ber Co.   (1910)   57  Wash.  300,  106  Pac. 

A  notification  issued  to  engineers  by 
the  master  mechanic,  directing  tliem  to 
modify  their  speed  on  a  certain  sec- 
tion of  the  road  "until  the  track  can  be 
got  into  better  condition,"  operates  as 
a  declaration  that  the  defects  will  be 
remedied,  and  an  engineer  has  a.  right 
to  rely  on  such  an  assurance.  Flynn 
V.  Kansas  City,  St.  J.  &  C.  B.  B.  Co. 
(1883)    78   Mo.   195,   47   Am.   Rep.    99. 

A  statement  by  the  master  or  his 
agent  after  a  complaint,  that  "he  would 
see  to  it  and  have  it  fixed,"  is  sufficient 
as  a  promise  to  repair.  Euggard  v. 
Glucose  Sugar  Ref.  Co.  (1906)  132 
Iowa,  724,  109  N.  W.  475. 

Any  notice,  so  long  as  it  plainly  con- 
veys to  the  master  the  idea  that  the 
defect  exists  and  that  the  employee  de- 
sires its  removal,  is  sufficient.  Euggard 
V.  Glucose  Sugar  Bef.  Co.  (1906)  132 
Iowa,  724,  109  N.  W.  475. 

A  promise  by  the  foreman  to  have  the 
repairs  made  "as  soon  as  he  could"  is 
not  too  indefinite.  Dowd  v.  Erie  R.  Co. 
(1904)  70  N.  J.  L.  451,  57  Atl.  248; 
Cook  V.  Pittook  &  L.  Lumler  Co.  (1909) 
51  Wash.  316,  98  Pac.  1130. 

A    statement    by    the    foreman,    "Go 


ahead,  we  will  have  this  fixed  some 
time  before  next  week,"  is  a  sufficient 
promise.  Loiasco  v.  Moxie  'Serve  Food 
Go.  (1908)  127  App.  Div.  677,  111  N.  Y. 
Supp.  1007. 

A  promise  of  the  foreman  to  fix  a 
machine  as  soon  as  he  could  is  sufficient. 
CooUdge  v.  Eallauer  (1905)  126  Wis. 
244,  105  N.  W.  568. 

6  It  has  been  held  that  where  the 
servant  complained  of  the  incompetency 
of  his  foreman,  and  was  told  that,  if 
such  foreman  did  not  do  better  in  the 
future,  he  would  have  to  be  discharged, 
it  was  for  the  jury  to  say  whether  the 
servant  was  negligent  in  remaining  in 
the  defendant's  employ.  Laning  v.  New 
York  C.  B.  Co.  (1872)  49  N.  Y.  521,  10 
Am.  Rep.  417. 

T  Wilson  V.  Winona  &  St.  P.  B.  Go. 
(1887)  37  Minn.  326,  5  Am.  St.  Bep. 
851,  33  N.  W.  908. 

s  Swift  &  Co.  V.  Madden  (1897)'  165 
111.  41,  45  N.  E.  979  affirming  (1896) 
63  111.  App.  341;  Cincinnati,  N.  0.  <£ 
r.  P.  B.  Co.  V.  Bohertson  (1905)  71  C. 
C.  A.  335,  139  Fed.  519 ;  Burch  v.  South- 
ern P.  Co.  (1905)  140  Fed.  270  (re- 
versed, but  not  on  the  merits,  in  (1907) 
82  C.  C.  A.  34,  152  Fed.  168)  ;  St.  Louis, 
I.  M.  d  S.  B.  Co.  V.  Eolman  (1909)  90 
Ark.  555,  120  S.  W.  146;  Stokes  v.  Bar- 
ber Asphalt  Paving  Co.  (1909)  134  App. 
Div.  363,  119  N.  Y.  Supp.  37. 
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the  plaintiflP  individually,  provided  it  was  made  in  his  presence,  and 
the  stipulated  repairs  would  have  removed  a  danger  to  which  he  was 
exposed.^ 

Whether  there  was  actually  a  promise  to  remove  the  danger  is  a 
question  for  the  jury,  when  it  is  a  matter  of  implication.^" 

b.  Promise  to  furnish  a  new  instrumentality. — There  is  apparently 
no  adequate  ground  upon  which  it  can  be  maintained  that  a  promise 
to  furnish  other  instrumentalities  in  place  of  those  which  are  defec- 
tive and  from  which  the  servant  apprehends  danger  should  not  be 
deemed  equivalent  in  its  legal  effect  to  a  promise  to  remedy  a  defect 
in  some  instrumentality  the  use  of  which  is  to  be  continued.  Such 
equivalence  has  been  asserted  or  taken  for  granted  in  several  cases.*^ 


9  Atchison,  T.  d  8.  F.  R.  Co.  v.  Sad- 
dler (1SS7)  38  Kan.  128,  5  Am.  St.  Rep. 
729,  16  Pac.  46;  Alton  Lime  £  Cement 
Co.  V.  Calvey  (1892)  47  111.  App.  343; 
Odin  Coal  Co.  v.  Tadloch  (1905)  216 
111.  624,  75  N.  E.  332  (promise  made 
through    intermediate    servants). 

10  Stoutenburgh  v.  Dow,  G.  B.  Co. 
(1891)  82  Iowa,  179,  47  N.  W.  1039; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Roi- 
ertson  (1905)  71  C.  C.  A.  335,  139  Fed. 
519;  Illinois  Steel  Co.  v.  Mann  (1902) 
197  111.  186,  64  N.  E.  328;  McKinnon 
V.  Riter-Conley  Mfg.  Co.  (1904)  186 
Mass.  155,  71  N.  E.  296;  Eligh  v.  Goldie 
(1906)  143  Mich.  596,  107  N.  W.  316; 
Towler  v.  ISIew  Jersey  AdoMiant  Mfg.  Go. 
(1909)  79  N.  J.  L.  140,  74  Atl.  279; 
Calhoun  v.  Holland  Laundry  (1904) 
208  Pa.  139,  57  Atl.  350;  Yerkes  v. 
Jforthern  P.  R.  Co.  (1901)  112  Wis. 
184,  88  Am.  St.  Rep.  961,  88  N.  W.  33. 

11  Pieart  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1891)  82  Iowa,  148,  47  N.  W.  1017; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Lannigan 
(1895)  56  Kan.  109,  42  Pac.  343;  Atchi- 
son, T.  &  S.  F.  B.  Co.  V.  Sadler  (1887) 
38  Kan.  128,  5  Am.  St.  Rep.  729,  16 
Pac.  46 ;  Sioux  City  &  P.  R.  Co.  v.  Fin- 
layson  (1884)  16  Neb.  578,  49  Am.  Rep. 
724,  20  N.  W.  860;  Oomen  v.  Earley 
(1893)  6  C.  C.  A.  190,  12  U.  S.  App. 
574,  56  Fed.  973;  Southern  Kansas  R. 
Co.  V.  Croker  (1889)  41  Kan.  747,  13 
Am.  St.  Rep.  320,  21  Pac.  785. 

In  Chicago  Drop  Forge  d  Foundry  Co. 
V.  Van  Dam  (1894)  149  111.  337,  36  N. 
E.  1024,  affirming  (1893)  50  111.  App. 
470,  where  the  promise  was  made  in 
respect  to  a  "dog"  which  kept  a  drop 
hammer  in  position,  the  court  said: 
"The  promise  here  made  was  not  a 
M.  &  S.  Vol.  IV.— 242. 


promise  to  repair  the  defective  machin- 
ery, but  it  was  a  promise  to  furnish 
an  instrument  or  tool,  the  use  of  which 
would  have  the  same  effect  as  the  re- 
pairing of  the  machinery;  namely,  less- 
en the  danger  of  accident.  Where  a 
master,  on  being  notified  by  the  servant 
of  defects  that  render  the  service  dan- 
gerous, expressly  promises  to  repair  the 
defect,  or  to  do  what  is  equivalent  there- 
to, the  servant  may  continue  in  the  em- 
ployment for  such  a  period  of  time  as 
it  would  be  reasonable  to  allow  for  the 
performance    of    the    promise." 

A  failure  to  fulfil  a  promise  to  put 
a  cap  or  hood  over  a  rotary  ripsaw, 
even  though  there  had  never  been  such 
an  appliance  attached  to  a  machine, 
was  held  in  Suchomel  v.  Maxwell  (1909) 
240  111.  231,  88  N.  E.  558,  to  render  the 
master  liable  for  injuries  caused  by  the 
lack  of  such  hood,  where  the  machine 
was  dangerous  without  it. 

In  the  recent  case  of  Schliiz  v.  Pahst 
BrevAng  Co.  (1894)  57  Minn.  303,  59 
N.  W.  188,  the  court  said:  "The  cases 
in  which  the  rule  has  been  applied  have 
been  cases  where  there  was  a  promise 
on  the  part  of  the  master  to  remedy  the 
defect.  But  we  can  see  no  difference 
in  principle  between  such  cases  and 
those  where,  upon  the  servant's  object- 
ing to  continue  the  use,  the  master,  for 
his  own  convenience  and  purposes,  in- 
duces the  servant  to  continue  it  for  a 
short  time,  upon  the  promise  that  the 
use  shall  be  discontinued  at  the  end  of 
such  time.  What,  for  instance,  could 
be  the  difference  on  the  matter  of  as- 
suming the  risk  between  a  promise  to 
remedy  the  defects  of  this  particular 
wagon  and  a  promise  to  furnish  another 
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But  in  some  cases  there  are  intimations  of  a  theory  which  would  put 
promises  of  these  two  descriptions  upon  different  footings." 

[c.  Promise  to  remove  an  incompetent  servant. — The  promise  to 
remove  an  incompetent  fellow  servant  is  by  reason  and  authority  gov- 
erned by  the  same  principles  as  a  promise  to  repair  or  replace  defec- 
tive inorganic  instrumentalities.*'] 

without    such    defects?      We    can    see    has  promised  to  obtain,  uses  a  lantern 
none."  which  he  has  ascertained  to  be  defective,. 

An  employee  cannot  be  held  to  as-  assumes  the  risk  of  injury  as  one  thence- 
sume  the  risk  of  bolts  protruding  from  forth  incident  to  the  service,  and  is  not 
a  coupling  of  a  revolving  shaft  notwith-  in  the  same  position  as  if  he  had  used  it 
standing  a  promise  of  the  foreman  to  until  promised  repairs  should  be  com- 
cover  it,  on  the  ground  that  such  prom-  pleted.  But  that  ruling  was  changed  on 
ise  is  not  to  repair  an  existing  defect  rehearing  (1894)  11  Ind.  App.  504,  38 
in  the  machinery,  but  to  supply  a  new  N.  E.  842,  39  N.  E.  529. 
or  additional  appliance  which  the  em-  In  International  £  O.  N.  R.  Co.  v. 
ployer  is  under  no  obligation  to  furnish.  Williams  (1896)  —  Tex.  Civ.  App.  — ,. 
Homestake  Min.  Co.  \.  Fullerton  (1895)  34  S.  W.  161,  the  court  thought  that 
16  C.  C.  A.  545,  36  U.  S.  App.  32,  69  the  general  principle  as  to  the  effect  of 
Fed.  923.  a  promise  was  not  applicable  where  a 

12  In  Sweeney  v.  Berlin  &  J.  Envelope  section  hand  was  told  that  a  defect  in 
Go.  (1886)  101  N.  Y.  520,  54  Am.  Rep.  a  hand  car  would  be  remedied,  and, 
722,  5  N.  B.  358j  the  court  expressed  its  having  been  transferred  to  another  car, 
opinion,  arguendo,  that  a  promise  which  was  injured  by  the  defective  car  run- 
merely  concerns  a  new  appliance  not  at-    ning  into  it. 

taehed  to  the  particular  machine  wliose  13  Cross  Lake  Logging  Co.  v.  Joyce 
sufficiency  is  complained  of,  nor  to  any  (1897)  28  C.  C.  A.  250,  55  U.  S.  App. 
machines  of  the  same  make,  does  not  221,  83  Fed.  989;  Louisville  &  N.  B.  Co. 
fall  within  the  general  rule,  but  it  was  v.  Wyatt  (1906)  29  Ky.  L.  Rep.  437,  93 
held  that,  upon  the  evidence,  there  was  S.  W.  601 ;  Lyttle  v.  Chicago  &  W.  M.  R. 
no  promise  made,  nor  any  inducement  Co.  (1890)  84  Mich.  289,  47  N.  W.  571; 
offered  him,  to  take  the  risk,  and  the  Lyherg  v.  'Northern.  P.  R.  Co.  (1888) 
case  was  finally  decided  in  favor  of  the  39  Minn.  15,  38  N.  W.  632;  Smith  v. 
defendant  on  the  ground  that  the  serv-  E.  W.  Backus  Lumber  Co.  (1896)  64 
ant  had  simply  been  requested  to  con-  Minn.  447,  67  N.  W.  358;  Gray  v.  Red 
tinue  working  with  an  old  machine  of  Lake  Falls  Lumber  Co.  (1901)  85  Minn. 
a,  certain  type,  with  the  peculiarities  of  24,  88  N.  W.  24;  Laning  v.  New  York 
which  he  had  been  familiar  ever  since  C.  R.  Go.  (1872)  49  N.  Y.  521,  10  Am. 
he  had  begun  work,  and  therefore  as-  Rep.  417;  Wust  y.  Erie  City  Iron  Works 
sumed  the  risk  of  any  injury  which  he  (1892)  149  Pa.  263,  24  Atl.  291;  Mait- 
might  thereafter  receive  in  a  service  land  v.  Gilbert  Paper  Co.  (1897)  9T 
which  he  was  at  liberty  to  quit.  Con-  Wis.  485,  65  Am.  St.  Rep.  137,  72  N. 
sidering  the  actual  ground  of  the  deci-  w.  1124;  Gurrwn  v.  A.  E.  Stange  Co. 
sion,  it  seems  not  unreasonable  to  infer  ■(]898)  98  Wis  598  74  N  W  377  See 
that  these  somewhat  obscure  remarks  ^j^^  Bolton  v.  Georgia  P.  R.  Go.  (1889) 
about  the  effect  of  the  promise  to  fur-  gg  ^^  ggg  ^^  g  |  gg 
nisn  a  new  instrumentality  are  not  to        ,  .  ^  ,      ,    , ,  i 

be  taken  in  a  general  sense,  but  are  in-  ,^^  servant  cannot  be  held  to  assume 
tended  to  be  applicable  merely  to  a  case  *"^  ""'sk  of  injury  by  the  negligence  of 
like  that  before  the  court,  in  which  it  ^  fellow  servant  after  a  complaint  of 
was  considered  that  the  master  was  not  ^^^^  ^ery  thing,  and  after  a  promise 
bound  to  improve  the  quality  of  the  by  the  master  to  remedy  the  matter  or 
plant  supplied.  remove  the  servant,  unless  the  servant 

In  Indianapolis  Union  R.  Go.  v.  Ott  complaining  shall  continue  at  work  with 
(1893)  —  Ind.  App.  ^,  35  N.  E.  517,  such  incompetent  servant  after  such 
it  was  held  that  a  servant  who,  until  time  as  will  preclude  all  reasonable  ex- 
the  arrival  of  others  which  the  master    pectation  that  the  master's  promise  will 
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1344.  [420]  Whose  promise  is  binding  on  the  master. — In  one  case  it 
■was  laid  down  that,  in  determining  whether  the  injured  servant  was 
justified  by  a  promise  in  continuing  in  his  employment,  the  essential 
inquiry  is  not  what  authority  the  employee  who  gave  the  promise  real- 
ly possessed,  but  what  authority  the  servant  supposed  him  to  have.^ 
The  soundness  of  this  ruling,  which  is  not  sustained  by  any  prece- 
dents, seems  fairly  open  to  question,  unless — which  is  not  apparent 
from  the  words  of  the  opinion — it  is  to  be  taken  as  being  subject  to  the 
qualification  that  a  promise  has  no  obligatory  effect  where  the  serv- 
ant's supposition  was  not  a  warrantable  one,  in  view  of  the  circum- 
stances upon  which  it  was  founded.  The  precise  point  thus  decided 
does  not  seem  to  have  been  raised  in  any  other  case.  So  far  as  can  be 
inferred  from  the  language  of  the  American  courts,  the  theory  upon 
which  they  proceed  is  that  a  promise  by  an  employee  is  or  is  not  bind- 
ing upon  the  employer,  according  as  he  had  or  had  not,  as  a  matter  of 
fact,  authority  to  take  such  steps  as  were  appropriate,  under  the  cir- 
cumstances, to  secure  the  safety  of  the  complaining  party.*     The  es- 


be  kept.  Broum  v.  Levy  (1900)  108  Ky. 
163,  55  S.  W.  1079. 

After  a  servant  has  made  a  complaint 
of  the  incompetency  of  a  fellow  servant, 
and  the  master  has  promised  to  remove 
him,  the  servant  does  not,  as  a  matter 
of  law,  assume  the  risk  of  injuries  from 
the  incompetent  servant  for  a  reason- 
able time  after  making  the  complaint, 
unless  required  to  do  so  by  its  obviously 
and  immediately  dangerous  character. 
Gray  v.  Red  Lake  Falls  Lumber  Co. 
(1901)   85  Minn.  24,  88  N.  W.  24. 

The  rule  justifying  a  servant  to  con- 
tinue his  employment  upon  promise  of 
the  master  to  remedy  an  unsafe  condi- 
tion of  which  he  complained  applies  to 
the  removal  of  an  incompetent  fellow 
servant  as  well  as  to  the  repairing  of 
dangerous  machinery;  and  the  question 
of  the  relative  simplicity  or  complexity 
of  the  work  in  which  he  is  engaged  is 
immaterial.  Williams  v.  Kimberly  & 
G.  Go.  (1907)  131  Wis.  303,  10  L.R.A. 
(N.S.)  1043,  120  Am.  St.  Rep.  1049, 
111  N.  W.  481,  11  Ann.  Cas.  622. 

See  note  to  Williams  v.  Kimlerly  & 
G.  Co.  10  L.R.A.(N.S)   1043. 

lln  Dells  Lumber  Co.  v.  Ericlcson 
(1897)  25  C.  C.  A.  397,  46  U.  S.  App. 
697,  80  Fed.  257  (no  error  in  refusing 
to  instruct  that  promise  was  not  bind- 
ing, unless  the  promisor  was  in  charge 


of  the  concern  "so  as  to  represent  the 
defendant" ) . 

8  This  principle  is  laid  down  in 
mhmcke  v.  Porter  (1891)  45  Minn.  338, 
47  N.  W.  1066. 

The  employer  has  been  held  liable  for 
the  promise  of  the  undermentioned  em- 
ployees as  respects  the  matters  referred 
to: — Of  a  general  superintendent  of  » 
factory  to  put  in  a  new  floor,  to  replace 
one  which  has  become  dangerously  slip- 
pery {Weber  Wagon  Co.  v.  Kehl  [1892] 
139  111.  644,  29  N.  E.  714,  affirming 
[1891]  40  111.  App.  584)  ;  of  a  railway 
superintendent  to  repair  a  switch  {Pat- 
terson V.  Pittsburg  &  G.  R.  Go.  [1874] 
76  Pa.  389,  18  Am.  Rep.  412)  ;  of  an 
assistant  general  roadmaster,  to  repair 
a  switch  {Lake  Shore  £  M.  S.  R.  Go.  v. 
Winsloio  [1894]  10  Ohio  C.  C.  193)  :  of 
a  yardmaster  to  have  running  boards 
put  on  a  yard  engine  (Pieart  v.  Chi- 
cago, R.  I.  &  P.  R.  Go.  [1891]  82  Iowa, 
148,  47  N.  W.  1017)  ;  of  a  section 
foreman  to  supply  new  tools  (Atchison, 
T.  &  S.  F.  R.  Go.  V.  Sadler  [1887] 
38  Kan.  128,  5  Am.  St.  Rep.  729,  16 
Pac.  46)  ;  of  a  conductor,  that  a  defect 
in  a  car  will  he  repaired  {Louisville  <& 
N.  R.  Co.  V.  Kenley  [1893]  92  Tenn. 
207,  21  S.  W.  326)  ;  of  a  foreman  in 
charge  of  the  work  in  which  certain 
machinery  is  used,  to  remedy  a  defect 
therein    (Ray  v.   Diamond  State  Steel 
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sential  question  in  this  connection,  therefore,  is  whether  the  party 
who  made  the  promise  was  the  agent  of  the  employer  or  a  mere  fellow 


Co.  [1900]  2  Penn.  [Del.]  525,  47  Atl. 
]017)  ;  of  a  foreman  with  power  to 
discharge  an  incompetent  servant,  that 
he  will  be  replaced  by  another  {Galves- 
ton, H.  &  8.  A.  B.  Co.  V.  Eckols  [1894] 
7  Tex.  Civ.  App.  429,  26  S.  W.  1117; 
Wust  V.  Erie  City  Iron  Works  [1892] 
149  Pa.  263,  24  Atl.  291;  Lyttle  v. 
Chicago  &  W.  M.  B.  Co.  [1890]  84 
Mich.  289,  47  N.  W.  571);  of  a  pit 
boss  (Pali  V.  Numa  Block  Goal  Go. 
[1910]  149  Iowa,  104,  33  L.R.A.(N.S.) 
«46,  127  N.  W.  1105 )  ;  of  a  car  inspec- 
tor to  protect  the  other  end  of  the  train 
while  a  repairer  was  at  work  on  the 
train  {Missouri,  K.  <S>  T.  R.  Co.  v. 
Walker  [1908]  79  Kan.  31,  99  I'ac. 
269)  ;  of  a  foreman  of  a  switching 
■crew  to  repair  the  footboard  of  an  en- 
gine {Berglund  v.  Illinois  G.  B.  Co. 
[1909]  109  Minn.  317,  123  N.  W. 
928)  ;  of  a  yard  master  who  had  power 
to  hire  and  discharge  the  plaintiff  and 
other  employees,  to  repair  a  switch 
stand  {Burch  v.  Southern  Pacific  Co. 
[1909]  32  Nev.  75,  104  Pac.  225,  Ann. 
Cas.  1912  B,  1166)  ;  of  a  superintendent 
with  power  to  hire  and  discharge  em- 
ployees, to  guard  an  elevator  well 
{Stokes  V.  Barber  Asphalt  Paving  Go. 
11909]  134  App.  Div.  363,  119  N.  Y. 
Supp.  37)  ;  of  a  foreman  who  had  gen- 
eral charge  of  the  place  where  the  acci- 
dent occurred,  with  power  to  employ 
and  discharge  the  men  {Hilje  v.  Hettich 
[1902]  95  Tex.  321,  67  S.  W.  90)  ;  of  an 
engineer  to  a  fireman,  in  regard  to 
repairs  to  a  step  on  the  engine  ( Oulf, 
■C.  &  S.  F.  R.  Co.  V.  Garren  [1903]  — 
Tex.  Civ.  App.  — ,  72  S.  W.  1028)  : 
of  a  foreman  of  a  department  {Driscoll 
-v.  AlKs-Chalmers  Go.  [1911]  144  Wis. 
451,  129  N.  W.  401)  ;  of  an  engineer 
{Toye  V.  United  Dressed  Beef  Go. 
T1910]  141  App.  Div.  332,  125  N.  Y. 
Supp.  1061). 

On  the  other  hand,  the  master  is  not 
bound  by  the  promise  of  an  employee 
who  merely  makes  repairs  wliich  have 
been  determined  upon  by  a  person  in 
authority  {Ehmcke  v.  Porter  [1891]  45 
Minn.  338,  47  N.  W.  1066)  ;  nor  of  an 
agent  other  than  the  one  whom  the  serv- 
ant knew  to  be  in  charge  of  such  mat- 
ters {Chesapeake,  0.  d  S.  W.  R.  Go.  v. 
McDowell  [1894]   16  Ky.  L.  Rep.  1,  24 


S.  W.  607)  ;  nor  of  an  employee  who  is 
a  mere  fellow  servant  acting  under  the 
instructions  of  the  plaintiff  himself,  and 
not  a  representative  of  the  master,  qual- 
ified to  give  directions  as  to  the  contin- 
ued use  of  the  defective  appliance 
{Shackelton  v.  Manistee  d  N.  E.  B.  Co. 
[1895]  107  Mich.  16,  64  N.  W.  728)  ; 
nor  of  a  foreman  whose  only  duty  was 
to  report  to  the  superintendent  {United 
Zinc  Co.  V.  Wright  [1907]  84  C.  C.  A. 
337,  156  Fed.  571)  ;  nor  of  a  foreman  to 
provide  sufficient  steam  power  (Burgess 
V.  Humphrey  Bookcase  Go.  [1909]  156 
Mich.  345,  120  N.  W.  790)  ;  nor  of  the 
engineer  of  the  defendant  who  was 
merely  the  fellow  servant  of  the  plaintiff 
{Spencer  v.  Haines  [1906]  74  N.  J.  L. 
15,  64  Atl.  970)  ;  nor  of  the  foreman  of 
a  gang  of  section  laborers  to  re- 
pair a  hand  car  {Cicalese  v.  Le- 
high Valley  R.  Go.  [1908]  75  N. 
J.  L.  897,  69  Atl.  166);  nor  of  the 
foreman  of  one  gang  of  men,  made  to 
another  foreman,  that  he  would  repair 
certain  defects  in  a  scaffold  {Hempstock 
V.  Lackawanna  Iron  &  Steel  Co.  [1904] 
98  App.  Div.  332,  90  N.  Y.  Supp.  663)  ; 
nor  of  the  employee  in  charge  of  gen- 
eral supplies,  witliout  any  authority  as 
to  the  tools  used  {Wolk  v.  Smith  [1909] 
56  Wash.  33,  105  Pac.  138)  ;  nor  of  a 
mine  boss  (Purkey  v.  Southern  Goal  & 
Transp.  Go.  [1905]  57  W.  Va.  595,  50 
S.  E.  755). 

There  was  held  to  be  no  promise  such 
as  the  rule  contemplates,  where  a  section 
foreman  to  whom  a  yardmaster  applied 
to  improve  a  defective  track  in  the  yard, 
so  as  to  lessen  the  risk,  notified  him 
that  he  could  not  do  it  without  orders 
from  his  superior,  but,  upon  a  subse- 
quent application,  promised  conditional- 
ly "that  he  would  do  it  if  he  got  time 
some  Saturday  afternoon."  Wilson  v. 
Winona  &  St.  P.  R.  Go.  (1887)  37  Minn. 
326,  5  Am.  St.  Rep.  851,  33  N.  W.  908. 

It  is  error  to  give  an  instruction 
which  assumes  that  an  employee  was  the 
representative  of  a  railroad  company  as 
regards  the  repairing  of  electric  lights 
used  to  facilitate  the  work  of  loading 
iron  from  a  car  onto  a  steamef,  and 
that  his  promise  to  repair  one  of  them 
bound  the  company,  where  another  em- 
ployee is  shown  to  have  been  in  control 
of  the  entire  work,  and  no  evidence  has 
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servant.*  In  this  point  of  view  a  binding  effect  may  be  ascribed  to  a 
promise,  although  the  promisor  was  not  a  vice  principal  by  virtue  of 
his  superiority  of  rank.  See  chapters  lxi.-lxiii.,  post  *  But  no  right 
of  action  can  arise  out  of  a  promise  made  by  a  fellow  servant,  whether 
a  superior  or  not,  with  regard  to  the  mere  details  of  the  work.' 

The  question  whether  the  employee  in  question  was  authorized  to 
make  the  alterations  requisite  to  secure  the  servant's  safety  is  for  the 
jury,  whenever  evidence  has  been  adduced  which  is  reasonably  sus- 
ceptible of  the  construction  that  he  was  so  authorized. * 

In  jurisdictions  where  the  doctrine  prevails  that  every  employee, 
however  high  his  rank,  is  a  mere  fellow  servant  of  his  subordinates  in 
respect  to  acts  done  in  carrying  on  the  business  (see  chapter  lxii., 


been  offered  to  prove  that  the  former 
employee  was  vested  with  any  otiier 
■power  than  of  overseeing  the  loading  of 
the  train.  Gulf,  C.  &  S.  F.  R.  Go.  v. 
Brentford  (1891)  79  Tex.  619,  23  Am. 
St.  Rep.  377,  15  S.  W.  561. 

A  servant  may  rely  upon  a  promise 
made  by  a  night  superintendent  who 
had  under  him  certain  foremen,  and 
through  those  foremen  from  350  to  400 
men,  and  who  was  in  charge  of  the 
work  when  the  other  superintendents 
were  away.  Huggard  v.  Glucose  Sugar 
Ref.  Co.  (1906)  132  Iowa,  724,  109  N. 
W.  475. 

Authority  so  to  speak  for  the  master 
may  be  shown  either  by  proof  of  an  ex- 
pressed delegation  of  it,  or  the  presence 
of  facts  from  which  it  may  be  fairly 
inferred,  or  conduct  upon  the  part  of 
the  master  tending  to  create  in  the  mind 
of  the  servant  a  reasonable  belief  that 
such  authority  had  in  fact  been  con- 
ferred. Pavan  v.  Worthen  &  A.  Co. 
(1911)   80  N.  J.  L.  567,  78  Atl.  658. 

3  Jones  V.  ISlew  American  File  Co. 
(1898)   21  R.  I.  125,  42  Atl.  509. 

*  A  promise  given  by  the  day  foreman 
of  a  mine  to  an  employee  to  cover  a 
coupling  of  a  revolving  shaft,  which  has 
protruding  bolts,  dangerous  to  such  em- 
ployee while  in  the  discharge  of  his  du- 
ties, has  the  same  effect  as  a  promise 
given  by  the  employer,  and  relieves  the 
employee  from  an  assumption  of  the 
risk  attending  such  coupling,  since  it  is 
within  the  authority  of  such  foreman  to 
cause  the  shaft  to  be  covered.  The  posi- 
tion of  the  court  was  that  such  an  act 
does  not  require  a  previous  conference 


with  the  general  superintendent,  or  the 
master  mechanic,  because  it  does  not  in- 
volve any  alteration  of  the  machintry, 
or  interfere  to  any  extent  with  its  oper- 
ation. Homestalce  Min.  Co.  v.  Fullerton 
(1895)  16  C.  C.  A.  545,  36  U.  S.  App. 
32,  69  Fed.  923. 

5  A  statement  by  a  foreman  that  he 
intended  to  move  the  machinery  slowly 
was  not  a  promise  or  assurance  of  the 
master  that  defects  would  be  cured  or 
dangerous  places  made  safe.  Dwyer  v. 
Nixon  (1901)  47  C.  C.  A.  666,  108  Fed. 
751. 

A  servant  who  asks  to  have  a  saw 
reset  and  is  told  by  the  employee  in- 
trusted with  that  duty  to  go  on  work- 
ing until  noon,  when  he  will  see  what 
he  can  do,  cannot  recover  for  injuries 
which  he  receives  before  that  hour. 
The  neglect,  if  any,  is  in  a  detail  of  the 
management  of  the  machinery,  not  in  a 
duty  of  the  master.  Wehber  v.  Piper 
(1888)  109  N.  Y.  496,  17  N.  E.  216, 
affirming   (1885)    38  Hun,  353. 

e  Swift  &  Co.  V.  O'Neill  (1900)  187 
111.  337,  58  N.  E.  416,  affirming  (1900) 
88  111.  App.  162;  Burch  v.  Southern  P. 
Go.  (1906)  145  Fed.  443  (reversed,  but 
not  on  the  merits,  in  (1907)  82  C.  0.  A. 
34,  152  Fed.  168)  ;  Burch  v.  Southern 
P.  Co.  (1909)  32  Nev.  75,  104  Pac.  225, 
Ann.  Gas.  1912  B,  1166. 

But  where  there  is  no  evidence  that  the 
employee  making  the  promise  had  any 
authority  to  bind  the  master,  it  is  error 
to  leave  it  to  the  jury.  Spencer  v. 
Haines  (1906)  74  N.  J.  L.  13,  64  Atl. 
970. 
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post),  it  is  evident  that  the  master  is  bound  only  by  a  promise  which 
he  has  himself  made.'' 

The  master  is  liable  for  the  nonperformance  of  a  promise  made  by 
his  representative,  although  the  servant  who  received  the  promise  may 
have  requested  certain  of  his  fellow  servants  to  take  steps  for  his  pro- 
tection similar  to  those  which  the  master's  representative  had  agreed 
to  take.* 

1345.  [421]  Recovery  dependent  upon  proof  that  the  servant  was  in- 
duced by  the  promise  to  continue  working. — a.  Generally. — After  the 
servant  has  shown  that  there  has  been  a  promise,  actual  or  implied,  on 
the  part  of  the  master,  and  that  this  promise  amounts  to  an  under- 
taking to  remove  not  only  a  danger,  but  a  danger  by  which  he  him- 
self is  threatened,  he  still  has  the  onus  of  proving  that  the  inducing 
motive  of  his  continuance  in  the  employment  was  his  reliance  upon 
the  fulfilment  of  the  promise.^  Recovery  cannot  be  had  where  the 
only  reasonable  inference  from  the  testimony  is  that  the  servant  con- 

T  Smith  V.  Howard    (1870)    22  L.  T.  I  Showalter  v.   Fairbanks,  M.   d   Co. 

N.  S.  130  (complaint  to  and  promise  by  (1894)    88   Wis.    376,    60   N.    W.   2,57; 

foreman  not  suflSoient).  Roy  v.  Hodge  (1907)   74  N.  H.  190,  66 

In  Allen  v.  Neic  Gas  Co.    (1876)    L.  Atl.  123. 

R.  1  Exch.  Div.  251,  45  L.  J.  Exch.  N.  No  recovery  can  be  had  where  the  evi- 

S.  668,  34  L.  T.  N.   S.   541,  the  court  dence   fails   to   show  that   the   servant 

seems  to  have  assumed  that  a  manager's  went  on  working  in  consideration  of  the 

whole  duty  is  performed  if  he  gives  di-  promise.     Erdman  v.  Illinois  Steel  Co. 

reetions  to  repair  a  defective  appliance.  (1897)   95  Wis.  6,  60  Am.  St.  Rep.  66, 

The    promise    here    had    been    given    a  69  N.  W.  993. 

"considerable  time"  before  the  accident,  The  testimony  of  the  plaintiff  that  the 

but  its  effect  was  not  specifically  con-  defendant  had  promised  to  make  certain 

sidered.  repairs   is   not  sufficient  to  show  such 

These  decisions  embody  the  doctrine  reliance  upon  that  promise  as  will  rebut 

established  in  Wilson  v.  Merry   (1868)  the  presumption  of  an  acceptance  of  the 

L.   R.   1  H.   L.  Sc.   App.   Cas.    326,    19  risk,   where  there   is  no   evidence   that 

L.  T.  N.  S.  30,  19  Eng.  Rul.  Cas.  132,  plaintiff    complained   of   the    defect    as 

which  must  be  taken  to  have  destroyed  making   his   work   more   dangerous,    or 

pro    tanto   the   authority   of   Clarke  v.  that  he  ever  thought  of  quitting  his  job 

Holmes    (1862)    7  Hurlst  &,  N.  937,  31  unless  repairs  were  made.     Bodwell  v. 

L.  J.  Exch.  N.  S.   356,   10  Week.  Rep.  Nashua  Mfg.  Co.   (1900)   70  N.  H.  390, 

405,  8  Jur.  N.  S.  992,  in  which  it  was  47  Atl.  613. 

expressly  held  by  Byles,  J.,  and  assumed  A  skilled  machinist  who  on  commen- 

by   the    other   judges,    that    a    promise  eing  work  learned  that  the  machine  used 

made  by  a  manager  of  a,  factory  was  by  him  was  defective,  and  continued  to 

equivalent  in  law  to  the  promise  of  the  work  with  it  for  five  months  without 

employer  himself.  complaint,  and  who,  after  making  com- 

8  Where  a  foreman  in  a  car-repairing  plaint  to  the  foreman,   and  being  told 

shop   has   promised  to   protect   an   em-  that  there  was  no  time  to  make  repairs, 

ployee  while  he  is  under  a  car  for  the  continued   work   for   months,    when   he 

purpose  of  making  repairs,  it  is  no  ex-  again   made   complaint  to   the   general 

cuse  for  the  failure  of  the  foreTnan  to  foreman  and  was  told  that  it  would  be 

keep  the  promise  that  the  employee  also  fixed  after   awhile  when  such   machine 

asked  others  to  keep  watch.     Missouri  was  reached  in  the  course  of  repair,  as- 

P.  R.  Co.  V.  Williams  (1889)   75  Tex.  4,  sumed  the  risk  of  an  injury  caused  by 

16  Am.  St.  Rep.  867,  12  S.  W.  835.  such  defect  a  week  after  the  complaint 
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tinned  work,  not  because  lie  relied  on  the  master's  promise,  as  given, 
but  merely  because  of  an  expectation,  based  on  the  defendant's  habit, 
that  he  would  make  the  repairs  in  question.^  But  the  mere  fact  that 
the  servant  has  some  suspicion  that  the  master's  assurance  will  not  be 
made  good  is  not  enough  to  deprive  him  of  his  right  of  action.* 

When  complaining  of  defective  instrumentalities  or  machinery  it 
is  not  necessary  that  the  servant  shall  state  in  exact  words  that  he  ap- 
prehends danger  to  himself  by  reason  of  the  defects,  nor  need  there  be 
a  formal  notification  that  he  will  leave  the  service  unless  the  defects  be 
repaired  or  remedied.  It  is  sufficient  if,  from  the  circumstances  of 
the  case,  it  can  be  fairly  inferred  that  the  servant  is  complainiiig  on 
his  own  account,  and  that  he  was  induced  to  continue  in  the  service  by 
reason  of  the  promise.* 

It  is  ordinarily  for  the  jury  to  say  whether  the  servant's  reliance 
on  a  promise  by  the  master  induced  him  to  continue  work.® 

That  the  servant's  reliance  on  the  master's  promise  was  the  efficient 
cause  of  the  injury  cannot  be  inferred  where  the  evidence  shows  that 


to  the  general  foreman.  Hayhall  v.  De- 
troit, O.  H.  &  M.  R.  Co.  (1897)  114 
Mich.  135,  72  N.  W.  145. 

If  the  promise  to  remedy  the  defect 
did  not  induce  the  plaintiff  to  remain 
in  the  service  when  he  would  otherwise 
have  abandoned  it,  the  promise  would 
have  no  effect  to  create  a  new  relation. 
Morden  Frog  &  Crossing  Works  v.  Fries 
(1907)  228  III.  246,  119  Am.  St.  Rep. 
428,  81  N.  E.  862. 

The  master  is  not  liable  for  the  fail- 
ure to  keep  a  promise  to  repair  where 
there  is  no  evidence  that  the  servant 
remained  at  work  in  reliance  on  the 
promise.  Louisville  &  N,  R.  Co.  v.  Qood- 
vAn  (1910)  140  Ky.  837,  131  S.  W. 
1012. 

!i  Southern  P.  Co.  v.  Leash  (1893)  2 
Tex.  Civ.  App.  68,  21  S.  W.  563. 

An  instruction  which  tells  the  jury 
they  must  find  for  the  plaintiff,  if  they 
believe  from  the  evidence  that  the  plain- 
tiff, at  the  time  of  the  injury,  "had 
reasonable  grounds  to  believe  that  the 
defendant  would  immediately  cure  the 
defect,"  has  been  held  misleading  and 
prejudicial  to  the  defendant,  as  it  leaves 
the  jury  to  infer  that  the  servant  may 
recover,  even  if  his  belief  that  the  de- 
fect would  be  cured  was  a  mere  sur- 
mise or  expectation  of  his  own,  based 
on  no  specific  promise.  McKelvey  v. 
Chesapeake  d  0.  R.  Co.  (1891)  35  W. 
Va.  500,  14  S.  E.  261. 


3We6er  Wagon  Co.  v.  Kehl  (1892) 
139  111.  644,  29  N.  E.  714,  affirming 
(1891)  40  111.  App.  584;  Illinois  Steel 
Co.  V.  Mamn  (1902)  100  111.  App.  367, 
affirmed  in  (1902)  197  111.  186,  64  N.  E. 
.328. 

i  Rothenberger  v.  'Northwestern  Con- 
sol.  Mill.  Co.  (1894)  57  Minn.  461,  59 
N.  W.  531 ;  Highland  Boy  Gold  Min.  Co. 
V.  Pouch  (1903)  61  C.  C.  A.  40,  124 
Fed.  148 ;  Myhra  v.  Chicago,  M.  d  P.  8. 
R.  Co.  (1911)  62  Wash.  1,  112  Pac. 
939. 

In  Huggard  v.  Glucose  Sugar  Ref.  Co. 

(1906)  132  Iowa,  724,  109  N.  W.  475, 
it  was  held  that  the  promise  to  repair 
was  binding  although  the  plaintiff  in 
his  complaint  did  not  expressly  name 
himself  as  the  one  likely  to  be  hurt. 

6  Union  Mfg.  Co.  v.  Morrissey  ( 1883 ) 
40  Ohio  St.  148,  48  Am.  Rep.  669 ;  Roth- 
enherger  v.  Northwestern  Oonsol.  Mill. 
Co.  (1894)  57  Minn.  461,  59  N.  W.  531; 
Morden  Frog  d  Crossing  Works  v.  Fries 

(1907)  228  111.  246,  119  Am.  St.  Rep. 
428,  81  N.  E.  862;  St.  Louis  South- 
western R.  Co.  V.  Kern  (1907)  —  Tex. 
Civ.  App.  — ,  100  S.  W.  971;  Crooker 
V.  Pacific  Lounge  <&  Mattress  Co.  (1902) 
29  Wash.  30,  69  Pac.  359;  Alkire  v. 
Myers  Lumber  Co.  (1910)  57  Wash. 
300,  106  Pac.  915;  Yerhes  v.  Northern 
P.  R.  Co.  (1901)  112  Wis.  184,  88  Am. 
St.  Rep.  961,  88  N.  W.  33. 
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the  servant  apprehended  no  danger  from  the  particular  service  in 
which,  pending  the  fulfilment  of  the  promise,  he  was  engaged  vfhen  he 
received  the  injury.®  'Nov  does  a  promise  inure  to  the  benefit  of  the 
servant  unless  he  was  injured  at  a  time  and  place  covered  by  it.' 

b.  Promise  having  no  reference  to  the  servant's  safety. — Several 
decisions  are  based  upon  the  principle  that  a  promise  cannot  be  re- 
garded as  the  inducing  motive  of  the  servant's  continuance  of  work, 
unless  it  appears  that  the  immediate  purpose  of  the  stipulated 
alterations  was   to   secure   more   effectually  his   personal   safety ;  * 


6  See  Holloran  v.  Union  Iron  &  Foun- 
dry Co.  (1896)  133  Mo.  470,  35  S.  W. 
260,  where  a  servant  engaged  in  moving 
a  derrick  across  the  uncovered  girders 
on  the  first  floor  of  a  building,  after  the 
master  had  promised  to  furnish  more 
planio,  fell  into  the  cellar  by  reason  of 
his  foot  slipping  from  the  girder,  upon 
which  he  placed  it  without  apprehend- 
ing any  danger  therefrom. 

7  A  promise  to  shore  up  a.  part  of  a 
trench  where  the  servant  expects  to  be 
presently  working  will  not  entitle  him 
to  recover  for  injuries  caused  by  an 
earthslide  at  that  part  of  the  trench 
where  he  was  at  work  when  he  received 
the  promise.  Showalter  v.  Fairbanks 
M.  &  Go.  (1894)  88  Wis.  376,  60  N.  W. 
257. 

8  Where  a  promise  is  relied  upon  eith- 
er as  showing  an  express  assumption  of 
the  risk  by  the  master,  or  as  affording  a 
reasonable  guaranty  that  the  danger 
will  be  removed  in  time  to  prevent  in- 
jury to  the  servant,  it  must  be  shown 
that  what  passed  between  the  master 
and  servant  "had  in  view  either  a  trans- 
fer of  the  risk  from  the  servant  to  the 
master,  or  the  removal  of  the  dangerous 
condition  as  a  protection  to  the  servant. 
In  other  words,  the  master  should  have 
induced  the  servant  to  waive  his  right 
to  leave  the  dangerous  employment,  eith- 
er by  taking  upon  himself  the  responsi- 
bility for  injuries  which  might  result, 
or  by  leading  the  servant  to  believe  that 
the  duty  to  repair  the  appliances,  or 
supply  the  deficiency,  would  be  per- 
formed within  reasonable  time."  Inter- 
national &  G.  N.  R.  Co.  V.  Turner 
(1893)  3  Tex.  Civ.  App.  487,  23  S.  W. 
146. 

"No  case  .  .  .  has  gone  so  far  as 
to  hold  that,  where  the  servant  does  not 
complain  on  his  own  account,  and  con- 
tinues in  his  employment  with  full 
knowledge  of  the  risk,  he  can  recover  of 


the  master,  because  the  latter,  when  the 
defective  condition  was  called  to  his  at- 
tention by  the  servant,  gave  assurances, 
which  did  not  induce  the  servant  to  re- 
main, that  the  defect  should  be  reme- 
died." Lewis  V.  JVeto  York  &  N.  E.  R. 
Co.  (1891)  153  Mass.  73,  10  L.R.A.  513, 
26  N.  E.  431,  where  it  was  held  that  no 
action  could  be  maintained  by  a  serv- 
ant whose  employment  required  him  to 
go  upon  a  pier  which  had  become  un- 
safe because  of  the  decayed  condition 
of  the  planking,  and  who  continued  in 
the  service  with  full  knowledge  of  the 
risk,  although  he  complained  of  the  de- 
fects on  the  ground  that  "someone  was 
liable  to  get  hurt,"  and  received  the 
master's  assurance  that  they  should  be 
remedied.  It  was  considered  that  the 
complaint  was  made  entirely  in  the  in- 
terest of  the  defendant,  and  referred 
only  to  the  danger  incurred  by  stran- 
gers. 

The  general  rule  as  to  the  effect  of  a 
promise  has  no  application  to  a,  case 
where  neither  the  master  nor  the  serv- 
ant contemplated  any  additional  danger 
to  the  servant  in  the  use  of  the  de- 
fective instrument,  but  only  imperfec- 
tions in  the  work  done  with  it.  Tesmer 
V.  Boehni  (1895)  58  111.  App.  609.  Fol- 
lowed in  Chicago  Bridge  &  Iron  Co.  v. 
Hayes   (1900)    91  111.  App.  269. 

Nor  to  a  ease  where  the  remonstrance 
of  the  servant  is  merely  to  the  effect 
'that,  with  another  appliance,  the  work 
would  be  easier,  and  he  himself  admits 
that,  before  the  accident,  he  never 
thought  that  the  work  Involved  any  dan- 
ger. Gowen  v.  Barley  (1893)  6  C.  C. 
A.  190,  12  U.  S.  App.  574,  56  Fed.  973. 

An  assurance  given  by  the  master 
that  the  number  of  hands  will  be  in- 
creased will  not  relieve  the  servant  of 
his  assumption  of  the  risk  arising  from 
the  insufficiency  of  the  number,  where 
the  master's  promise  was  made  in  his 
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[nor  unless  the  complaint  by  the  servant  is  made  in  respect  to  his 
own  safety.®] 

1346.  [422]  Reliance  upon  promise  given  before  work  was  begun. — 
In  a  few  cases  the  courts  have  sustained  the  right  of  a  servant  to  re- 
cover in  cases  where,  before  he  entered  the  employment  or  undertook 
a  new  work,  he  had  received  a  promise  that  certain  specific  precautions, 
would  be  taken  to  secure  his  safety.  In  some,  at  least,  of  these  cases 
it  would  seem  that  the  rights  of  the  servant  would  have  been  the  same, 
even  if  the  promise  had  not  been  given.     But  it  is  clear  that,  what- 

own  interest,  and  with  reference  to  the  A  promise  to  remove  the  snow  from 
more  rapid  despatch  of  his  business,  and  a  depot  platform  will  not  permit  a,  re- 
not  with  a  view  to  the  protection  of  the  covery  by  an  employee  who  had  com- 
Bervant,  and  to  induce  him  to  remain  in  plained  thereof,  where  it  appears  that 
the  service.  International  &  0.  N.  B.  the  request  to  remove  the  snow  had  ref- 
Co.  V.  Turner  ( 1893 )  3  Tex.  Civ.  App.  erence  merely  to  the  employee's  comfort. 
487,  23  S.  W.  146.  This  decision  was  Texas  £  P.  R.  Go.  v.  Nichols  (1906)  41 
lately  followed  in  another,  where  recov-  Tex.  Civ.  App.  119,  92  S.  W.  411. 
ery  was  denied  upon  evidence  which  No  reliance  can  be  placed  by  a  serv- 
showed  that  the  plaintiff,  a  brakeman,  ant  on  a  promise  to  repair,  where  the- 
upon  an  objection  being  made  by  the  purpose  of  the  repairs  was  solely  for 
defendant's  agent  to  hauling  a  car  with  the  preservation  of  the  appliance. 
a  defective  drawhead,  replied  that  he  Houston  v.  Owen  (1902)  —  Tex.  Civ. 
hoped  the  drawhead  would  break,  as  the  App-  — ,  67  S.  W.  788. 
defendant  would  then  have  to  repair  it;  A  complaint  as  to  an  incompetent 
that  orders  were  thereupon  given  to  re-  servant  is  insufficient  where  it  has  re- 
pair it  immediately,  but  that  the  brake-  gard  only  to  the  loss  of  time  and  ma- 
man  continued  to  use  it  for  several  terial  caused  by  him.  Primley  v.  Elle 
days.  Industrial  Lumber  Co.  v.  Johrtr  Lumber  &  Shingle  Go.  (1909)  53  Wash. 
son  (1900)  22  Tex.  Civ.  App.  596,  55  687,  102  Pac.  763. 
S.  W.  362.  ^  Kellett  v.   British   Columbia   M.   R. 

The  servant   continues  to  be  charge-  Oo.   (1911)   16  B.  C.  196,  18  West.  Law 

able  with  assumption  of  risk,  if  his  com-  Rep.  ( Can. )   368. 

plaint    is    made    without    apprehension  "The  complaint  of  the  employee  to  the 

of  danger  from  the   defect.     Equitable  employer     .     .     .     must  be  to  the  effect 

Powder  Mfg.   Go.  v.   Green    (1903)    109  that  the  defect  renders  the  work  more 

TU.  App.  403.  dangerous,    and   accompanied   with   the 

A  promise' to  repair  a.  defective  roof  statement,   express   or  implied,  that  he 

will  be  presumed   to  have  reference  to  cannot  continue  the  work  longer  unless, 

making  it  safe  as  a  roof  only,  and  not  the    danger    is    removed."      Althardt   v. 

safe  as  a.  place  to  walk  on,  for  the  serv-  Consolidated   Coal   Go.    (1910)    155   111. 

ant  who  has  gone  upon  it  for  the  pur-  ■'^PP-  ^64. 

pose  of  putting  out  a  fire.     Shemwell  v.  In   order,   however,   for   the   servant 

Owensboro  &  N.  R.  Co.   (1904)   117  Ky.  ^°  '■'^jif^?  himself  of  the  assumption  of 

cKc    TO  o    iiT    /(/lo  the  risk  by  reason  of  such  a  promise,  it 

A   nrnmi^e  to  renair  a  floor  and  roof    ™^®*   appear   not  only  that  the  master 
A  promise  to  repair  a  noor  ana  root    ^^^^    ^^^j^    ^    promise,    but    that    the 

does  not  take  away  the  defense  of  as-  promise  was  made  and  accepted  with  the 

sumption  of  risk  when  it  was  not  made  .^jg^  ^f  removing  a  possible  danger  of 

because  of  any  apprehension  of  danger,  injury  to  the  employee  by  reason  of  the 

Am.erican  Tobacco  Go.  y.  Adams   (1910)  supposed  defect.    If  it  is  for  the  purpose 

137  Ky.  414,  125  S.  W.  1067.  only  of  making  the  work  less  difficult  to 

A  promise  made  merely  to  facilitate  the  employee,  or  more  profitable  to  him, 

the    conduct    of   the   business    does   not  or  of  enabling  him  to  do  more  work  or 

take  away  the  defense  of  assumption  of  better  work,  it  will  not  have  the  effect 

risk.     Gulf,   G.  <&  8.  F.  H.   Co.  v.   Gar-  of  relieving  the  employee  of  an  assumed 

ren  (1903)  96  Tex.  605,  97  Am.  St.  Rep.  risk."      Althardt    v.    Gonsolidated    Coat 

939,  74  S.  W.  897.  Go.  (1910)   155  111.  App.  364. 
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ever  may  be  the  implied  obligations  of  the  master  in  a  given  instance, 
the  actual  extent  of  his  duty  after  the  promise  has  been  given  is  meas- 
ured by  the  scope  of  the  express  agreement  evidenced  by  that  prom- 
ise.^ 

1347.  [423]  Reliance  upon  promise  given  after  the  work  was  begun. 
— a.  Generally. — Stated  in  its  most  general  form,  the  doctrine  applied 
by  most  of  the  courts  is  simply  this :  If  it  is  a  reasonable  inference 
from  the  testimony  that  the  inducing  motive  of  the  servant's  contin- 
uance in  the  employment  was  his  reliance  upon  a  promise  that  the 
dangerous  conditions  would  be  remedied,  the  mere  fact  that  the  serv- 
ant knew  of  and  appreciated  the  abnormal  risk  which  caused  his  in- 
jury will  not  warrant  a  court  in  declaring  that  his  continuance  in 
the  employment  rendered  him  chargeable,  as  a  matter  of  law,  with  an 
assumption  of  that  risk,  or  with  contributory  negligence.* 

1  A   railway  company   has   been   held  1  "If  machinery  upon  which  a  servant 

liable  for  injuries  caused  by  exposure  to  is  employed  has  become  dangerous,  and 

•extreme    cold,    where    the    servant   had  the  servant  has  complained  of  it,  and 

been   sent,    in    an    emergency,    to   clear  has  been  promised  that  it  shall  be  re- 

away  snow  from  the  track,  and  had  re-  paired,  but  is  injured  before  the  defect 

fused  to  go  until  he  had  received  an  as-  is  remedied,  and  while  he  is  reasonably 

surance  that  provision  would  be  made  expecting  the  promise  to  be  performed, 

for  his  protection.     Hyatt  v.  Hannibal  the  promise  is  a  circumstance  to  be  con- 

&   St.  J.  R.   Co.    (1885)    19   Mo.   App.  sidered    by    the    jury    in    determining 

287.  whether  he  has  assumed  the  risk  in  the 

A  corporation  engaged  in  putting  in  meantime,   and   whether   he   was   using 

place    appliances    to    move    cable    cars  due  care  in  working  when  he  knew  there 

is   liable   for   injuries   to   its   employee  was  danger."     Counsell  v.  Hall   (1888) 

from  the  running  of  a  car  over  the  line  145  Mass.  468,  14  S.  E.  530.     Compare 

while  he  was  under  the  track  in  the  per-  also  Greene  v.  Minneapolis  &  St.  L.  K. 

formance  of  his  duty,  where  he  acted  in  Go.    (1883)   31  Minn.  248,  47  Am.  Rep. 

reliance  upon  the  statement  of  the  fore-  785,  17  N.  W.  378;  Oulf,  0.  &  S.  F.  B. 

man  who  was  superintending  the  work  Co.  v.  Donnelly    (1888)    70  Tex.  371,  8 

that  no   ear   would   pass   until  a   time  Am.  St.  Rep.  608,  8  S.  W.  52.     Smith 

considerably  later  than  the  time  of  the  v.  E.  W.  Backus  Lumber  Co.   (1896)   64 

accident.     Floettl  v.  Third  Ave.  R.  Co.  Minn.  447,  67  N.  W.  358;  Boney  v.  At- 

(1896)  10  App.  Div.  308,  41  N.  Y.  Supp.  lantic  &  N.  G.  R.  Co.   (1907)   145  N.  C. 

792.  248,  58  S.  E.  1082. 

A  ship  owner  is  liable  for  injuries  re-  An  instruction  that,  if  a  servant  re- 
sulting from  his  violation  of  a  promise  lied  upon  the  promise  of  his  master  to 
to  station  a  man  at  the  hatch  of  a  ship,  repair  a  defective  appliance,  and  con- 
in  order  to  protect  laborers  in  the  hold  tinued  in  the  employment  a  reasonable 
while  the  loading  is  going  on.  Cheeney  time  to  permit  the  master  to  repair  the 
v.  Ocean  8.  8.  Co.  (1893)  92  Ga.  726,  44  appliance,  he  was  not  guilty  of  negli- 
Am.  St.  Rep.  113,  19  S.  E.  33.  gence  in  so  doing, — ^is  not  erroneous,  al- 

A    servant    who    is    assured    that    a  though  it  might  have  been  better  to  in- 

boiler   which   he    is    to    repair   will   be  form  the  jury  that,  under  the  circum- 

ready  for  him  at  a  certain  time  may,  stances,  the  servant  had  a  right,  under 

in  the  absence  of  any  notice  to  the  con-  the  law,  to  continue  in  the  employ  of 

trary,    rely   upon    such   assurance,   and  the  master,   relying  upon  his   promise, 

the  master  is  liable  for  an  injury  oc-  Donley   v.   Dougherty    (1898)    174   111. 

casioned  to  him  by  reason  of  his  failure  582,  51  N.  E.  714,  affirming   (1898)    75 

to  keep  his   promise.     Kewanee  Boiler  111.  App.  379. 

Co.  V.  Erickson  (1898)   78  111.  App.  35.  An    instruction    is   not   bad   for   the 
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The  doctrine  may  also  be  expressed  in  language  which  emphasizes 
the  consideration  that  it  is  an  exception  ingrafted  upon  a  general  prin- 
ciple.* 

The  rule  thus  formulated  is  applicable  to  cases  in  which  the  defec- 
tive conditions  were  due  to  the  original  construction  of  the  plant,  as 
well  as  to  cases  in  which  those  conditions  supervened  while  the  plant 
was  being  used.*  'Nor  is  its  operation  confined  to  latent  defects  merely.* 
[And  the  rule  also  applies  even  if  the  defective  conditions  were 
caused  by  previous  negligence  of  the  servant  himself.*"'] 


reason  that  it  bases  a  master's  liability 
for  an  injury  sustained  by  his  servant 
upon  his  failure  to  repair  a  defect  com- 
plained of  by  the  servant  virithin  a  rea- 
sonable time  after  receiving  notice,  in- 
stead of  within  a  reasonable  time  after 
promising  to  repair,  where  the  notice 
and  promise  were  made  at  the  same 
time.  Consolidated  Coal  Co.  v.  Bokamp 
(1898)  75  111.  App.  605  (notification 
that  roof  was  in  a  dangerous  condition 
was  given  three  days  before  the  acci- 
dent ) . 

2  In  one  case  it  was  said  that  the  rule 
that  a  servant  accepts  the  ordinary  risks 
of  his  employment,  and  of  defects  in 
machinery  and  appliances  of  which  he 
knows,  does  not  apply  to  one  who  has 
informed  his  employer  of  such  defects, 
and  only  continues  in  the  employment 
for  a  reasonable  time.  Lyttle  v.  Chi- 
cago £  W.  M.  B.  Co.  (1890)  84  Mich. 
289,  47  N.  W.  571. 

In  another  case  the  court  remarked 
that  the  general  rule  that  the  servant 
assumes,  not  only  the  ordinary  risks 
of  the  employment,  but  also  those  super- 
added by  the  negligent  omissions  of  the 
master,  where  they  are  known  to  the 
servant,  is  modified  where  the  servant, 
upon  his  discovery  of  a  danger  arising 
from  such  an  omission,  complains  to  the 
master  and  receives  such  promises  or  as- 
surances as  to  make  it  reasonable  for 
him  to  assume  that  the  deficiency  will 
be  supplied  before  he  is  exposed  to  in- 
jury from  it.  International  &  G.  N.  R. 
Co.  V.  Turner  (1893)  3  Tex.  Civ.  App. 
487,  23  S.  W.  146. 

See  also  the  following  passage,  where 
the  standpoint  is  the  same:  "Employees 
on  entering  into  a  hazardous  employ- 
ment take  the  ordinary  risks  attending 
that  service;  but  when  servants  com- 
plain of  what  appears  to  them  to  be 
an  impending  peril  in  a  position  to 
which  they  have  been  ordered,  and  they 


notify  the  master  of  the  danger,  and 
ask  to  be  relieved,  the  master  cannot 
refuse  to  relieve  them,  insist  upon  their 
continuing  the  work  in  that  position, 
and,  where  they  remain  at  his  direction, 
waiting  for  an  inspection  which  he  has 
promised  but  neglected  to  make,  relying 
upon  his  promise  and  superior  judg- 
ment, and  fearing  the  consequences  of 
disobedience,  and  are  injured,  be  then 
allowed  to  say:  'You  were  guilty  of  con- 
tributory negligence  in  doing  what  I 
directed  you  to  do,'  or,  'You  assumed 
that  risk  when  you  entered  my  employ- 
ment.' Under  such  circumstances,  em- 
ployees cannot  be  said  to  have  either 
heedlessly  or  voluntarily  assumed  the 
risk."  Schlacker  v.  Ashland  Iron  Min. 
Co.   (1891)  89  Mich.  262,  50  N.  W.  839. 

3  Swift  d  Co.  V.  CNeill  (1900)  187 
111.  337,  58  N.  E.  416,  affirming  (1900) 
88  111.  App.  162;  Suchomel  v.  Maxwell 
(1909)  240  111.  231,  88  N.  E.  558. 

*  McFarlan  Carriage  Co.  v.  Potter 
(1899)  153  Ind.  107,  53  N.  E.  465,  re- 
versing on  rehearing  ( 1898 )  —  Ind.  — , 
52  N.  E.  209,  5  Am.  Neg.  Rep.  132,  whicli 
reverses  (1898)  21  Ind.  App.  692,  51 
N.  E.  737,  the  court  said:  "A  promise 
to  repair  is  confession  to  a  breach  of 
duty,  and  when  a  master,  to  right  him- 
self, requests  and  induces  a.  postpone- 
ment either  for  convenience  or  profit, 
no  principle  of  justice  will  lay  the  bur- 
den of  delay  upon  the  unoffending  serv- 
ant. The  whole  question  is  bottomed 
upon  the  wrong  of  the  master,  and  it  is 
sophistry  to  argue  that  the  servant,  by 
confiding  in  his  master's  promise  for  a 
reasonable  time  in  which  to  cure  the  de- 
fects, clearly  obvious  though  they  be, 
should  be  chargeable  with  having  waived 
the  master's  duty  to  him,  and  assumed 
the  additional  risk  himself." 

4a  Atchison,  T.  &  S.  F.  R.  Co.  v.  Sledge 
(1904)  68  Kan.  321,  74  Pac.  1111. 
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In  cases  where  a  promise  has  been  given  the  evidence  usually  showa 
that  the  attention  of  the  master  had  been  called  to  the  existence  of  the 
danger  by  the  servant  v^hose  safety  is  menaced  by  it ;  and  formal 
statements  of  the  general  rule  commonly  refer  to  the  circumstance 
that  the  servant  has  notified  the  master  of  the  dangerous  conditions 
which  he  desires  to  have  remedied.^  But  it  is  clear,  upon  principle, 
that  positive  action  of  this  kind  on  the  servant's  part  is  by  no  means 
necessary  to  fix  his  rights.  A  promise  given  by  the  master  propria 
motu  must  obviously  possess  the  same  virtue  and  efficacy  as  one  given 
in  response  to  a  complaint  by  the  servant. 

[Although  the  master  may  have  failed  to  keep  the  first  promise 
made  by  him,  if  the  servant  secures  another  promise,  he  has  the  same 
right  to  rely  upon  the  second  promise  as  he  would  had  the  first  prom- 
ise not  been  made.'*] 

Before  the  master  can  be  held  liable  as  for  a  failure  to  perform  a 
promise  to  remove  a  specific  danger,  it  is  necessary  to  show  that  the 
existing  conditions  were  of  such  a  nature  that  their  maintenance  im- 
plied culpability.® 

[ISTotwithstanding  the  fact  that  the  authorities  fully  sustain  the 
rule  asserted  in  the  preceding  sentence,  it  would  seem  that  it  might 

6  See^    for   example,    Woodtoard   Iron  vide  them.     Leonard  v.  Herrman  { 1900 ) 

Go.  V.  Jones  (1885)  80  Ala.  123;  Union  195  Pa.  222,  45  Atl.  723  (there  the  court 

Mfg.  Co.  V.  Uorrissey    (1883)    40  Ohio  laid  it  down  that  no  promise  made  by 

St.    148,    48    Am.    Rep.    669;    Missouri  the   master's   superintendent   "can   give 

Furnace  Co.  v.  Ahend    (1883)    107   111.  rise  to  a  duty  not  recognized  by  law"). 

44,  47  Am.  Rep.  425;   Greene  v.  Minne-  Where  a  floor  has  always  been  in  the 

apolis  &  St.  L.  R.  Co.   (1883)   31  Minn,  same  condition  to  the  knowledge  of  a 

248,  47  Am.  Rep.  785,   17  N.  W.   378;  servant,    the   fact   that   an   engineer   in 

Coimsell  V.  Hall   (1888)   145  Mass.  468,  charge  of  boilers  led  a  person  employed 

14  N.  E.  530,  note  1,  supra.  to   assist   in   shoveling   coal   under   the 

6a  Gzajkowski  v.  Rohinson  ( 1905 )  124  boilers  and  to  keep  their  fronts  clean, 

111.  App.  97.  to  believe  that  a  new  floor  would  be  put 

^  Moses  V.  Reo  Motor  Car  Co.  (1911)  in,  does  not  affect  the  employer's  lia- 
165  Mich.  595,  131  N.  W.  115  (promise  bility;  for  even  if  the  engineer  was  au- 
to light  a  place  not  dangerous  without) .  thorized  to  speak  for  him, — which  was 

Recovery    has    been    denied    on    the  not  shown  in  this  case, — his  promise  un- 

ground  that,  as  the  absence  of  a  guard  der  such  circumstances  would  have  been 

on   a  mangle   is  not  a  defect,  the  em-  without  consideration  or  binding  force, 

ployer  could  not  be  held  liable  on  the  Nealand  v.  Lynn  <&   B.  R.   Go.    (1899) 

ground  that  he  had  promised  to  supply  173  Mass.  42,  53  N.  E.  137. 

a  guard.     Higgins  v.   Farming    (1900)  An  employee  of  an  independent  con- 

195  Pa.   599,  46  Atl.   102.  tractor  engaged  by  a  railroad  company 

An  employer  is  not  liable  where  the  to  load  slack  on  cars  cannot  recover 
elevator,  in  running  which  the  operator  from  the  company  for  personal  injuries 
was  injured,  was  not  out  of  repair,  and  caused  by  the  falling  of  a  piece  of  slack, 
was  of  a  kind  in  ordinary  use,  though  upon  the  ground  that  he  relied  upon  the 
the  operator  had  told  the  master's  company's  promise,  made  to  the  con- 
superintendent  that  there  should  be  tractor's  employees,  to  cool  the  top  of 
guards  at  the  sides  of  the  elevator,  and  the  pile  with  water,  since  the  promise 
the  superintendent  had  promised  to  pro-  to  repair  is  only  important  to  rebut  the 
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he  very  plausibly  argued  that  if  a  servant  apprehends  danger  from 
the  use  of  an  instrumentality,  although  it  may  not  be  specifically  de- 
fective, and  he  continues  to  work  in  reliance  upon  an  express  promise 
of  the  master  to  furnish  him  with  a  more  satisfactory  appliance,  the 
servant  might  recover  for  injuries  due  to  the  master's  failure  to  keep 
his  promise,  the  ground  of  recovery  being  placed  specifically  upon  the 
breach  of  contract.  It  cannot  be  contended,  of  course,  that  the  serv- 
ant could  not  enter  into  an  express  agreement  with  the  master  where- 


inference  that  defects  are  waived  by  con- 
tinuance in  employment  with  knowledge 
of  their  existence,  and,  as  the  com- 
pany had  omitted  no  duty,  the  employee 
waived  nothing  by  continuing  in  the 
contractor's  employment.  Branstrator 
V.  Keokuk  &  W.  U.  Co.  (1899)  108 
Iowa,  377,  79  N.  W.  130. 

In  a  New  York  case  it  was  held  that, 
«ven  if  the  evidence  had  shown  that  a 
promise  had  been  given, — a  conclusion 
which  was  declared  to  be  unwarrantable, 
— no  obligation  was  imposed  by  it,  as 
the  machine  had  remained  unchanged 
since  the  beginning  of  the  servant's  en- 
gagement and  the  master  was  not  bound 
to  furnish  a  better  one.  Sweeney  v.  Ber- 
lin &  J.  Envelope  Co.  (1886)  101  N.  Y. 
520,  54  Am.  Rep.  722,  5  N.  E.  358. 

The  breach  by  a  master  of  his  promise 
to  furnish  additional  safeguards  for  a 
machine  which  is  not  defectively  made, 
after  the  service  is  begun,  will  not  give 
an  employee  who  relies  upon  the  prom- 
ise, and  is  injured  because  of  the  absence 
of  such  appliances,  a  right  to  hold  the 
master  responsible  for  the  injury.  Coin 
v.  John  H.  Talge  Lounge  Go.  (1909) 
■222  Mo.  488,  25  L.R.A.(N.S.)  1179,  121 
S.  W.  1,  17  Ann.  Cas.  888.  To  the  same 
•effect,  Ryan  v.  Western  Paper  Box  Co. 
(1911)  156  Mo.  App.  693,  137  S.  W, 
1008  (promise  to  furnish  additional 
safeguard  to  machine  already  safe). 

In  Oowen  v.  Barley  (1893)  6  C.  C. 
A.  190,  12  U.  S.  App.  574,  56  Fed.  973, 
the  court  said:  "The  rule  that  the  mas- 
ter is  responsible  for  damages  result- 
ing to  a  servant  from  defects  in  ma- 
chinery and  appliances  of  which  the 
servant  has  notified  him,  and  which  he 
has  promised  to  repair,  governs  cases 
in  which  machinery  or  tools  that  are 
used  in  the  work  are  discovered  to  be 
■dangerously  defective  while  in  use,  and 
to  cases  in  which  tools  or  machinery 
are  necessary  for  the  safe  performance 
of  the  work.     It  has  no  application  to 


a  case  where  the  service  required  is  sim- 
ple manual  labor,  without  tools  or  ma- 
chinery, and  where  no  such  tools  or  ap- 
pliances are  necessary  to  the  perform- 
ance of  the  work  with  a  reasonable  de- 
gree of  safety." 

A  promise  to  remove  the  servant  to 
a  safer  place  to  work  if  he  will  con- 
tinue to  work  where  he  is  for  a  short 
time  longer  does  not  relieve  the  servant 
of  assumption  of  risk.  United  States 
Sugar  Refinery  v.  Weloher  (1905)  123 
111.  App.   374. 

The  promise  of  an  employer  to  change 
the  construction  of  a  house  owned  by 
him  and  occupied  by  an  employee  so  as 
to  eliminate  the  danger  when  a  door 
leading  into  the  basement  is  left  open 
does  not  render  the  employer  liable  for 
injuries  to  a  child  of  the  employee, 
who  fell  through  the  door  when  left 
open  by  the  mother.  Richason  v.  Chi- 
cago £  W.  I.  R.  Co.  (1909)  150  111.  App. 
38. 

In  Huggard  v.  Glucose  Sugar  Ref.  Co. 
(1907)  132  Iowa,  724,  109  N.  W.  475, 
the  court,  after  noting  the  distinction 
between  the  ordinary  risks  of  the  serv- 
ice which  remain  after  the  master  has 
performed  his  full  duty  to  the  servant, 
and  the  extraordinary  risks  of  the  serv- 
ice which  are  created  by  the  master's 
negligence,  said  that  the  doctrine  of 
complaint  and  promise  to  repair  has  no 
application  as  to  the  first  class  of  risks, 
but  only  to  assumption  of  the  risks 
created  by  the  defendant's  negligence. 

In  Jones  v.  Yossoo  d  M.  Valley  R.  Co. 
(1907)  90  Miss.  547,  43  So.  813,  re- 
covery was  denied  for  injuries  to  an 
engineer,  caused  by  a  certain  type  of 
pilot  on  an  engine,  although  the  engi- 
neer had  been  promised  a  new  pilot, 
where  the  old  pilot  was  not  in  any  sense 
defective. 

See  note  to  Coin  v.  John  H.  Talge 
Lounge  Co.  25  L.R.A.(N.S.)   1179. 
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by  the  master  would  guarantee  to  indemnify  him  against  any  inju-' 
ries  which  he  might  sustain  by  continuing  to  work  with  the  tools  con- 
cerning which  he  had  complained,  although  in  the  absence  of  any 
such  special  contract  there  would  be  no  prima  facie  liability  on  the 
part  of  the  master.  The  very  effect  of  the  doctrine  of  the  promise  to 
repair  is  to  make  the  master  liable  where  he  would  not  be  liable 
otherwise  because  of  the  operation  of  the  doctrine  of  assumption  of 
risk.  In  such  a  case  it  is  true  that  there  is  a  prima  facie  liability 
upon  the  part  of  the  master,  but  it  is  difficult  to  see  any  logical 
grounds  for  holding  that  the  servant  may  not  make  it  a  part  of  his 
contract  of  employment  by  express  terms  that  the  master  should 
change  the  character  of  the  instrumentalities  with  which  the  serv- 
ant is  to  work,  and  that  upon  the  master's  breach  of  such  contract 
the  servant  cannot  hold  him  liable.**] 

Ordinarily  the  protection  afforded  by  the  promise  of  a  master  to 
repair  defective  machinery  is  not  postponed  until  after  the  arrival  of 
the  time  at  which  the  promise  is  to  be  performed,  but  commences  as 
soon  as  it  is  made.''  [And  the  operation  of  the  promise  begins  as 
soon  as  it  is  made,  even  if  the  promise  is  to  repair  at  some  definite 
future  time,  or  after  the  happening  of  a  certain  event.'] 

6a  Directly  in  line  with  these  sug-  signed  why  the  servant  may  not  relieve 
gestions  is  the  following  quotation  from  himself  in  a  particular  case  from  the 
the  dissenting  opinion  of  Start,  Ch.  J.,  in  assumption  of  the  negligence  of  his  fel- 
Vogt  V.  Honstain  (1900)  81  Minn.  174,  low  servant,  where  it  would  not  be  neg- 
83  N.  W.  533,  cited  supra;  "Upon  prin-  ligent  for  him  to  do  so,  by  the  promise 
ciple  I  am  unable  to  distinguish  this  of  the  master,  based,  as  in  this  case, 
case  from  one  where  the  servant  is  in-  upon  a  new  consideration,  to  protect 
jured  by  the  use  of  defective  machinery  him  from  such  negligence.  No  question 
within  a  reasonable  time  after  the  mas-  as  to  the  authority  of  the  superin- 
ter  has  promised  to  repair  it.  In  the  tendent  to  make  the  promise  in  this 
latter  case  the  servant  is  relieved  from  case  can  properly  be  raised,  for  the 
the  assumption  of  the  risks  in  know-  action  is  based  not  upon  a  contract  of 
ingly  using  defective  machinery,  which  guaranty,  but  upon  the  rule  of  re- 
he  ordinarily  assumes,  by  the  promise  of  spondeat  superior,  with  the  exception  as 
the  master  to  repair.  So,  in  the  other  to  fellow  servants  eliminated  by  the 
case,  the  servant  is  relieved  from  the  promise  of  the  superintendent,  made  by 
assumption  of  risks  due  to  the  negli-  him  to  induce  the  plaintiff  to  continue 
gence  of  his  fellow  servants,  in  so  far  as  at  his  work." 

such  negligence  might  render  the  place  1  McFarlan  Carriage  Co.  v.  Potter 
where  he  was  working  unsafe,  by  the  (1899)  153  Ind.  107,  53  N.  B.  465,  re- 
express  promise  of  the  master  that  there  versing  on  rehearing  (1898)  —  Ind.  — , 
shall  be  no  recurrence  of  such  negli-  52  N.  E.  209,  5  Am.  Neg.  Rep.  132, 
gence,  and  that  he  will  protect  the  which  reverses  ( 1898 )  21  Ind.  App.  692, 
plaintiff   therefrom.      Whether    the    ex-  51  N.  E.  737. 

emption  of  the  master,  as  to  his  serv-  ^  Anderson  v.  Seropian  (1905)  147 
ants,  from  the  rule  of  respondeat  su-  Cal.  201,  81  Pac.  521  (repairs  to  be 
perior,  is  based  upon  public  policy,  as  made  as  soon  as  enough  work  was 
some  courts  hold,  or  upon  an  implied  finished  on  machine  to  keep  other  em- 
contract,  as  perhaps  a  majority  of  them  ployees  busy  while  machine  was  being 
hold,  there  can  be  no  good  reason  as-  repaired) ;   Chicago,  B.  I.  &  P.  R.  Co. 
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Under  ordinary  circumstances  a  promise  to  protect  a  servant  from 
a  certain  risk  is  construed  as  being  merely  an  engagement  that  tlie 
dangerous  conditions  will  be  remedied,  so  far  as  that  result  depends 
upon  the  performance  of  the  master's  personal  duties;  not  that  the 

V.  Clark    (1907)    134  111.  App.   161,  af-  v.   Saw-Mill   Phwnix    (1906)    41   Wash, 

firmed  in   (1907)   231  111.  548,  83  N.  E.  423,  83  Pac.  891    (repairs  promised  as 

286    (promise  to  repair  machine  on  the  soon  as  job  was  finished)  ;   Beseloff  v. 

following  Sunday);   Terre  Baute  Elec-  Strandherg    (1911)    62    Wash.    36,    113 

trie  Co.  V.  Kieley   (1904)    35  Ind.  App.  Pac.  250    (miner  promised  props  would 

180,  72  N.  E.  658   (motorman  told  to  go  be  put  in  after  day's  work  was  done)  ; 

out  with  car  and  it  would  be  repaii'ed  Nelson  v.  Shaw  (1899)  102  Wis.  274,  78 

on  the  following  day)  ;  Louisville  Hotel  N.  W.  417  (promise  to  repair  defect  the 

Co.    V.   Kaltenbrun    (1904)    26    Ky.   L.  next  morning)  ;   Yerkes  v.  Northern  P. 

Rep.  208,  80  S.  W.  1163    (defect  to  be  R.  Co.   (1901)   112  Wis.  184,  88  Am.  St. 

remedied  as  soon  as  the  carpenter  was  Rep.  961,  88  N.  W.  33  (promise  to  rem- 

through   with   some  work  at  which   he  edy  defect  the  next  day), 

was  then  employed)  ;  Dempsey  v.  Saw-  The  decision   in  Standard  Oil  Co.  v. 

yer    (1901)    95   Me.   295,   49   Atl.   1035  Helmick   (1897)    148  Ind.  457,  47  N.  E. 

(promise  to  remedy  defect  some  time  in  14,  was  to  the  contrary,  but  that  case 
forenoon)  ;  Roux  v.  Blodgett  d  D.  hum-  has  been  expressly  overruled  in  Me- 
ier Co.  (1891)  85  Mich.  519,  13  L.R.A.  Farlan  Carriage  Go.  v.  Potter  (1899) 
728,  24  Am.  St.  Rep.  102,  48  N.  W.  1092  153  Ind.  107,  53  N.  E.  465   (promise  to 

(promise    to    repair    defect   during   the  make   repairs   as   soon   as   the   job   the 

noon   hour)  ;    Greene  v.   Minneapolis  &  servant  was  then  working  on  was  com- 

St.  L.  R.  Go.    (1883)    31  Minn.  248,  47  pleted). 

Am.  St.  Rep.  785,  17  N.  W.  378   (prom-  The  liability  of  a  master  for  injury 

ise  that  defect  in  engine  would  be  re-  to  an  employee  because  of  a  defective 

paired  at  end  of  next  trip)  ;  Andrecsik  railroad  track  which  he  had  promised 

V.  New  Jersey  Tube  Co.    (1906)    73  N.  to  repair  upon  complaint  by  the  serv- 

J.  L.  664,  4  L.R.A. (N.S.)    913,  63  Atl.  ant  of  its  defective  condition  is  not  af- 

719,  9  Ann.  Cas.   1006    (promise  to  re-  fected  by  the  fact  that  the  repair  was 

pair    defect    in    machine    during    noon  not  to  be  made  until  after  the  happen- 

hour)  ;    Gitrone  v.   O'Rourke  Engineer-  ing  of  a  future  event,  such  as  the  re- 

ing  Constr.   Go.    (1906)    113   App.  Div.  turn  of  a  section  boss,  which  had  not 

518,   99   N.   Y.   Supp.   241,   reversed  on  occurred    at    the    time    of    the    injury, 

other  grounds  in   (1907)   188  N.  Y.  339,  Morgan  v.   Rainier   Beach  Lumber  Co. 

19  L.R.A.(N.S.)     340,    80    N.    E.    1092  (1909)    51  Wash.  335,  22  L.R.A. (N.S.) 

(promise    to    remove    dangerous    eondi-  472,  98  Pac.  1120. 

tion  "after  dinner")  ;   Swarts  v.  R.  M.  A  promise  to  repair  a  saw  "at  noon" 

Wilson  Mfg.  Co.    (1906)    115  App.  Div.  relieved  the  servant  of  the  assumption 

739,  100  N.  Y.  Supp    1054,  affirmed  in  of    risk.      King-Ryder    Lumber    Co.    v. 

(1908)    193  N.  Y.   623,   86  N.  E.   1133  Cochran    (1902)    71  Ark.  55,  70  S.  W. 

(promise   made    on    Monday   to    repair  606. 

upon   the   following   Sunday);    Lobasco  "When  the  promise  is  that  the  repair 

V.   Moxie  Nerve  Food  Co.    (1908)    127  shall  be  made  upon  the  happening  of  a 

App.   Div.   677,    111   N.   Y.   Supp.   1007  certain  event,  the  master  assumes  the 

(promise  to  furnish  protection  against  jigij  until  the  event  has  happened,  and 

flying  glass  "some  time  about  the  middle  for     a     reasonable     time     thereafter." 

of   next  week")  ;    Long  v.  Fulton  Con-  Diehl   v.    Sweft-Davenport   Lumber   Co. 

tracting  Go.   (1910)    140  App.  Div.  685,  (1911)    14  Cal.  App.  495,  112  Pac.  561. 

125  N.  Y.  Supp.  542  (repairs  to  be  made  i„   Louisville  &   N.  R..  Go.  v.  Wyatt 

next    day);     Altman    v.    Schwab    Mfg.  (1906)    29  Ky.  L.  Rep.  437,   93  S.  W. 

Co.    (1907)    54   Misc.    243,    104   N.   Y.  601,   where  a  conductor  complained   of 

Supp.  349   (promise  to  remedy  defect  in  the  incompetency  of  the  brakemen,  and 

a  couple  of  days)  ;  Maines  v.  Harbison-  was  told  to  take  them  out  on  that  trip 

Walker  Go.  (1906)  213  Pa.  145,  62  Atl.  and  he  would  be  given  better  men  on 

640  (promise  on  Monday  to  change  cog-  the  next  trip,  it  was  held  that  he  did 

wheels   on   following   Sunday)  ;    Leeson  not  assume  the  risk. 
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sporadic  and  occasional  acts  of  negligence  of  servants,  which  he  did 
not  directly  control,  would  not  occur  again.^  [But  a  different  view 
has  been  taken.^* 

Most  of  the  cases  in  which  the  effect  of  a  promise  has  been  dis- 
cussed were  concerned  with  agreements  by  the  employers  to  protect 
the  servant  by  remedying  certain  specific  defects  in  the  instrumentali- 
ties themselves.  But  there  is  explicit  authority  for  the  doctrine 
that  a  promise  also  operates  suspensively  where  it  constitutes  an  un- 
dertaking that  the  servant  shall,  at  some  future  time,  be  removed 
to  another  place  of  work,  or  assigned  to  duties  of  a  different  char- 
acter.^*-] 

b.  Sufficiency  of  complaint. — Any  complaint  which  alleges  sub- 
stantially that  the  servant  remained  in  the  employment  for  a  reason- 

And   see   Rice   v.   Eureka   Paper   Co.  on   the   part  of   such   servants,   as   the 

<1903)    174  N.  Y.  385,  62  L.R.A.   611,  master  is  liable  on  his  promise  to  rem- 

95    Am.    St.    Rep.    585,    66    N.   E.   979,  edy  conditions  only  when  he  promised 

which  does  not  turn  expressly  upon  this  to  do  that  which  his  duty  to  his  servant 

point,  but  does  overrule  the  decision  of  requires. 

the  lower  court    ([1902]   70  App.  Div.        9a  A  promise  of  the  master  to  a  serv- 

336,  75  N.  Y.  Supp.  49),  which  express-  ant  engaged  in  digging  a  trench  in  a 

ly  held  that  as  the  promise  was  not  to  narrow  space,  to  protect  him  from  any 

be  fulfilled  until  a  definite  future  time,  injury    from    another   servant    using    a 

the  servant  could  not,  in  the  meantime,  pick   in   the   same   trench,   relieves   the 

rely  upon  it.  servant    from    the    assumption    of    the 

In  McGlmky  v.  Garfield  &  P.  Goal  Go.  risk.    Manks  v.  Moore  (1909)  108  Minn. 

(1901)    180   Mass.   115,   61  N.   E.   804,  284,  122  N.  W.  5. 

it  was  held  that  where  a  foreman  said  ^^  Illinois  G.  R.  Co.  v.  Weiland  (1899) 
that  he  would  remedy  certain  defects  179  111.  609,  54  N.  E.  300,  affirming 
"in  a  minute,"  and  the  plaintiff  an-  (1896)  67  III.  App.  332.  In  view  of 
swered  "all  right,"  and  continued  at  the  this  decision  it  is  somewhat  surprising 
work,  the  servant  would  be  held  to  have  to  find  that,  in  a  later  case,  the  Illinois 
assumed  the  risk,  where  he  thoroughly  court  of  appeals  has  taken  the  position 
understood  the  situation,  and  knew  that  that  "a  promise  by  the  master  to  re- 
the  place  would  be  more  dangerous  be-  move  him  to  a  safer  employment,  pro- 
fore  it  could  be  remedied.  vided    he    would    remain    at    work    for 

See  note  to  Morgan  v.  Rainier  Beach  a   short  time   at   the   place   of   alleged 

Lttmfter- Co.  22  L.R.A.  (N.S.)  472.  danger,"   did  not  involve  the  same   ju- 

9  On   this   ground   recovery  has  been  ristic  consequences  as  a  promise  to  rem- 

denied    where,    after    the    master    had  edy  a  defect.     United  States  Sugar  Re- 

promised  a  servant  employed  on  a  build-  finery  v.  Welcher   (1905)    123  111.  App. 

ing  to  protect  him  from  falling  mate-  374.      No    reasons    were    suggested    for 

rial,  he  was  injured  by  a  plank  which  a  predicating  such   a  distinction,   and   it 

fellow    servant    allowed    to    drop    upon  was  evidently  supposed  that  the  point 

him.    Vogtv.  Honstain  (1900)  81  Minn,  had  been  left  an  open  one  by  the  su- 

174,  83  N.  W.  533.  preme   court   in   the    case   above   cited. 

In    Yogt  V.   Honstain,   supra,  it  was  This    was    clearly    a    misapprehension, 

held  that  a  promise  to  protect  a  servant  The  language  of  that  court  is  unambig- 

engaged  in  the  construction  of  a  build-  uous.     It  was  laid  down  that  a  count 

ing  from  the  danger  of  materials  being  in  the  declaration  which  alleged  a  prom- 

carelessly  thrown  down  from  upper  parts  ise  to  remove  the   plaintiff  to  another 

of  the  building  did  not  extend  to  spo-  place  was  sufficient  to  sustain  the  judg- 

radic   or   occasional   acts   of  negligence  ment.     See  p.  612  of  the  report. 
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■able  time  in  reliance  upon  a  promise  by  the  defendant  to  remedy  the 
dangerous  conditions  is  good  against  a  demurrer.^" 

On  the  other  hand  it  has  been  held  in  one  case  that  a  complaint 
which  fails  to  allege  that  the  plaintiff  relied  on  the  promise  to  repair, 
or  that  a  reasonable  time  for  repairing  had  elapsed  after  the  promise 
was  made,  will  be  held  bad  on  special  demurrer,  but  is  sufficient  after 
Terdict ;  ^^  and  in  another  case  that  a  complaint  relying  on  a  promise 
by  the  master  to  remedy  a  defect  is  demurrable,  unless  it  alleges  that, 
^fter  the  promise,  a  reasonable  time  had  elapsed  before  the  accident, 
for  the  master  to  have  remedied  the  defect.'*  But  the  propriety  of 
thus  requiring  an  averment  with  respect  to  the  expiration  of  a  reason- 
able time  appears  to  be  quite  disputable.^' 


10  East  Chicago  Iron  &  Steel  Go.  v. 
Williams  (1897)  17  Ind.  App.  573,  47 
IST.  E.  26;  Brown  v.  Levy  Bros.  (1900) 
108  Ky.  163,  55  S.  W.  1079. 

A  declaration  in  an  action  by  an  em- 
ployee against  his  employer  for  personal 
injuries,  which  suflBciently  sets  out  the 
•defect  in  the  machine  relied  on,  avers 
-that  the  plaintiff  notified  the  defendant 
of  the  defect  and  received  a  promise 
"that  it  should  be  repaired,  and  that, 
relying  thereon,  he  went  on  with  his 
work,  is  not  obnoxious  to  a  demurrer 
on  the  ground  that  it  shows  that  the 
plaintiff  assumed  the  risk.  Jones  v. 
New  American  File  Go.  (1898)  21  R.  I. 
125,  42  Atl.  509. 

The  averment  of  a  complaint  in  an 
action  by  a  servant  against  a  master 
for  personal  injuries  due  to  a  defective 
machine,  that  defendant  had  promised 
plaintiff  that  it  would  repair  the  ma- 
chine upon  the  completion  of  the  job 
upon  which  the  plaintiff  was  then  work- 
ing, is  suflBcient  to  withstand  a  demur- 
rer upon  the  ground  that  the  promise 
is  too  uncertain  and  indefinite  as  to 
time  of  performance,  although  it  does 
not  appear  how  long  it  would  take  to 
complete  the  Job;  but  defendant's  rem- 
edy, if  any.  is  by  motion  to  make  more 
certain.  McFarlan  Carriage  Go.  v.  Pot- 
ter (1899)  153  Ind.  107,  53  N.  E.  465, 
reversing  on  rehearing  (]898)  —  Ind. 
— ,  52  N.  E.  209,  5  Am.  Neg.  Rep.  132, 
which  reverses  (1898)  21  Ind.  App. 
692,  51  N.  E.  737.  In  the  same  case  it 
was  held  that,  as  a  plaintiff  need  not 
prove  all  the  facts  alleged,  and  shows 
a  prima  facie  right  to  recover  if  he 
establishes  sufficient  facts  to  constitute 
a  cause  of  action,  proof  of  a  promise 
M.  &  S.  Vol.  IV.— 243. 


to  repair  the  table  in  which  a  rip  saw 
was  set  is  sufficient  to  support  a  re- 
covery for  personal  injuries  to  a  serv- 
ant who  continued  in  the  employment  in 
reliance  on  such  promise,  although  the 
complaint  alleges  a  promise  to  repair 
both  the  saw  and  table,  where  there  was 
no  defect  in  the  saw  itself,  and  plaintiff 
was  injured  by  reason  of  a  defect  in 
the  table  operating  solely  and  independ- 
ently of  the  saw. 

A  complaint  which,  in  effect,  alleges 
that  the  injured  servant  was  induced  to 
remain  in  the  service  by  the  promise  of 
his  foreman  that  a  fellow  servant  of 
whose  incompetence  he  had  complained 
would  be  discharged  is  complete  without 
a.  further  averment  that  the  plaintiff, 
when  he  was  injured,  was  ignorant  of 
the  fact  that  the  incompetent  servant 
had  not  been  discharged.  To  go  further 
would  be  to  plead  matters  of  evidence. 
Galveston,  E.  d  8.  A.  R.  Go.  v.  Eckels 
(3  894)   7  Tex.  Civ.  App.  429,  26  S.  W. 

ni7. 

11  Consolidated  Coal  Co.  v.  Bokamp 
(1899)  181  111.  9,  54  N.  E.  567,  affirm- 
ing  (1898)   75  111.  App.  605. 

li  Burns  v.  Windfall  Mfg.  Go.  (1896) 
146  Ind.  261,  45  N.  E.  188  (overlapping 
rails  caused  a  car  to  stop  suddenly  and 
servant  was  thrown  off). 

13  The  rationale  of  the  Indiana  ruling 
cited  in  the  last  note  was  that,  where 
the  servant's  knowledge  of  the  risk  is 
admitted,  he  must  specifically  aver  facts 
which  show  that  his  case  falls  within 
the  exception  to  the  doctrine  which  de- 
clares such  knowledge  to  be  a  bar  to  the 
action.  The  court  said:  "There  is  an 
entire  absence  of  allegation  as  to  the 
time  appellee  had  known  of  the  defect 
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[Setting  up  a  promise  to  repair  as  a  ground  for  continuing  in  the 
service  does  not  render  the  complaint  bad  for  duplicity,  as  counting 
both  upon  contract  and  tort."*] 

For  other  cases  dealing  with  the  sufficiency  of  the  complaint,  see  § 
1353,  note  8,  post. 

c.  Admissibility  of  evidence. — Evidence  that  the  master  or  his  rep- 
resentative promised  to  remedy  the  dangerous  conditions  in  question 
cannot  be  introduced  unless  the  promise  is  specially  pleaded.^*  But 
any  evidence  which  fairly  tends  to  show  that  the  servant's  action  was 
induced  by  a  promise  which  is  averred  in  the  complaint  is  relevant 
and  competent.** 

1348.  [424]  Rationale  of  the  relations  between  the  parties  after  the 
giving  of  the  promise. — a.  Responsibility  for  conditions  temporarily 
undertaken  by  employer. — In  the  opinion  of  the  present  writer  the 
most  satisfactory  theory  seems  to  be  that  indicated  by  the  following 
remark,  which  Byles,  J.,  interjected  during  the  argument  of  counsel 
in  a  leading  case  where  the  servant  was  injured  by  machinery  left 
unf enced  in  contravention  of  the  provisions  of  a  statute :  "While  the 
machinery  was  fenced,  was  not  this  the  contract  of  the  plaintiff,  'I 
will  work  with  fenced  machinery?'  After  the  fencing  was  broken, 
was  not  the  contract,  'I  will  continue  to  work,  if  you  will  restore  the 
fencing'  ?"  *     In  this  point  of  view  the  effect  of  the  promise  is  to 

or  had  promised  to  repair  it.     It  may  sion  under  discussion  seems,  moreover, 

have  been  during  all  the  time  that  the  to  be  inconsistent  with  the  doctrine  laid 

appellant  knew  of  it,   or   it  may  have  down  by  the  same  court  in  the  Potter 

been  at  the  moment  the  car  was  started  Case,  cited  in  note  7,  supra. 
down   the  track  to  the  pit,   and  when        ^^'^  Collms  v.  Harrison    (1903)   25  R. 

repair    was    impossible   before    the    car  I.  489,  64  L.R.A.  156,  56  Atl.   678. 
went  upon  it."     It  would  seem,  there-        ^*  Malm  v.  Thelin  (1896)  47  Neb.  686, 

fore,    that    the    conception    entertained  66  N.  W.  650. 

was  that  the  responsibility  for  the  de-  16  No  error  is  committed  where  a  serv- 
fective  conditions  is  not  shifted  to  the  ant  is  allowed  to  answer  in  the  negative 
master  immediately  after  the  promise  is  the  question  whether  he  would  have 
given,  but  only  after  the  lapse  of  a  gone  to  work  if  the  defendant's  super- 
reasonable  period.  If  this  is  really  the  intendent  had  not  promised  to  repair 
theory  of  the  court,  its  correctness  may  the  defect.  Taylor  v.  Star  Coal  Co. 
well  be  questioned.  No  adequate  logical  (1899)  110  Iowa,  40,  81  N,  W.  249. 
reason  can  be  suggested  for  the  doctrine  ^  Clarke  v.  Holmes  (1862)  7  Hurlst. 
that  the  master's  immunity  is  pro-  &  N.  937,  31  L.  J.  Exeh.  N.  S.  356,  8 
longed  for  a  more  or  less  considerable  Jur.  N.  S.  992,  10  Week.  Rep.  405. 
period  after  the  promise  has  been  given.  A  similar  point  of  view  may  possibly 
The  writer  confesses  his  inability  to  be  ascribed  to  the  supreme  court  of 
perceive  any  satisfactory  grounds  upon  Maine  which  has  stated  the  situation  as 
which  it  can  be  argued  that,  in  spite  follows:  If  it  appears  from  competent 
of  the  admission  of  culpability  which  evidence  that  an  agreement  of  the  serv- 
is  implied  by  a  promise,  the  master  ant,  whether  made  by  express  words  or 
should  be  allowed  a  period  of  grace  dur-  by  implication,  to  assume  a  risk  has 
ing  which  he  will  be  exempt  from  lia-  been  canceled  or  terminated,  that  risk 
bility  if  an  accident  occurs.     The  deoi-  for  the  future  falls  back  upon  the  mas- 


§  134S]  PROMISE  TO  GUARD  AGAINST  DANGERS.  3875 

bring  into  existence  a  new  stipulation  which  operates  so  as  to  cast 
•upon  the  master  temporarily  the  responsibility  for  the  particular 
risk  in  question.  It  must  be  admitted,  however,  that  there  is  very 
little  direct  authority  except  that  which  has  just  been  mentioned  for 
explaining  the  rationale  of  the  doctrine  in  this  precise  form. 

All  the  courts  are  agreed  that  the  essential  effect  of  a  promise  is 
to  fasten  the  responsibility  upon  the  master  for  a  certain  period.  But 
in  some  of  the  judicial  statements  of  general  principles  this  result  is 
assumed  to  follow  from  the  continuance  or  revival  of  the  liability  of 
the  employer  which  is  deduced  from  the  implied  terms  of  the  con- 
tract of  hiring ;  *  while  in  others — and  these  are  far  the  most  num- 
erous— the  language  used  is  so  far  ambiguous  that  it  is  impossible 
to  say  with  certainty  whether  the  situation  contemplated  was  that 
which  would  arise  from  the  substitution  of  another  contract,  or  that 
which  would  arise  from  the  continuance  or  revival  of  the  original 
one.* 

ter,  and  remains  upon  him  until  he  es-  v.  ScJiMiab  Mfg.  Co.  (1907)  54  Misc. 
tablishes  a  new  agreement  or  a  renewal  243,  104  N.  Y.  Supp.  349. 
of  the  original  agreement  by  the  serv-  8  See  Woodward  Iron  Go.  v.  Jones 
ant  to  assume  the  risk.  Whether  there  (1885)  80  Ala.  123. 
has  been  such  an  agreement  or  renewal  "The  master's  promise  to  repair  the 
is  a  question  for  the  jury.  Deimpsey  defect  operates  as  a  suspension  of  the 
V.  Sauyyer  (1901)  95  Me.  295,  49  Atl.  servant's  implied  contract  to  bear  the 
1035.  rislc,  and  puts  the  obligation  on  the 
"The  effect  of  a  promise  to  repair  by  master  to  bear  the  risk  during  the  pe- 
the  master,  and  of  the  continuance  in  riod  covered  by  his  promise."  A.  L. 
his  service  by  the  servant,  in  reliance  Clark  Lumier  Go.  v.  Johns  (1911)  98 
upon  the  promise,  is  to  create  a  new  -^rk.  211,  135  S.  W.  892. 
stipulation,  whereby  the  master  assumes  "1/  ^^^  employee,  after  notifying  the 
the  risks  impendent  during  the  time  employer  of  a,  dangerous  defect  is  in- 
specifled  for  the  repairs  to  be  made."  ^uced  to  continue  his  work  by  the  em- 
J\  T  ■  r  -nr  J'  ^  n  ^  rr  i  ploycr  s  promise  to  remove  the  defect, 
fionoT^Qn  A  ^^k  ion^-cr-  w  ?.?  Ws  implied  contract  to  assume  the  risk 
(1909)  90  Ark.  555,  120  S  W.  146.  „f  ^^^^  ^^^^^^  .^  suspended  for  a  rea- 
By  the  promise  of  the  master  a  new  gonable  time,  and  the  employer  impli- 
relation  is  created  between  him  and  the  g^ly  contracts  to  assume  the  risk  of 
employee  whereby  the  master  impliedly  injury  therefrom  himself."  Brouseau  v. 
agrees  that  the  servant  shall  not  be  Xellogg  SvAtcMoard  &  Supply  Go. 
held  to  have  assumed  the  risk  for  a  (1909)  158  Mich.  312,  27  L.R.A.(N.S.) 
reasonable  time  following  his  promise."  1052,  122  N.  W.  620. 
Swift  <&  Go.  V.  O'Neill  (1900)  187  111.  3  By  giving  a  promise  to  make  repairs 
337,  58  N.  E.  416.  To  the  same  effect,  "the  master  takes  upon  himself  the  re- 
Morden  Frog  &  Grossing  Works  v.  Pries  sponsibility  of  any  accident  that  may 
(1907)  228  111.  246,  119  Am.  St.  Rep.  occur  during  that  period,"  i.  e.,  until 
428,  81  N.  E.  862;  Soott  v.  Parlin  &  0.  the  repairs  are  completed.  Pollock,  C. 
Co.  (1910)  245  111.  460,  92  N.  E.  319.  B.,  in  Holmes  v.  Clarke  (1862)  6 
"The  promise  of  the  foreman  to  re-  Hurlst.  &  N.  349,  30  L.  J.  Exch.  N.  S. 
pair  the  machine,  made  to  plaintiff  to  135,  7  Jur.  N.  S.  397,  3  L.  T.  N.  S.  675, 
induce  him  to  continue  work  thereon,  9  Week.  Rep.  419.  The  views  of  the 
constituted  a  contract  on  the  part  of  judges  of  the  Exchequer  Chamber  were 
the  employer  to  assume  the  risk,  and  virtually  to  the  same  effect,  but  ex- 
relieved  the  servant  therefrom."  Altman  pressed  in  somewhat  different  language. 
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So  far  as  the  servant's  actual  rights  of  action  are  concerned,  it  is 
obviously  immaterial  which  of  these  theories  is  adopted.  But  in  con- 
sidering the  subject  from  an  abstract  standpoint  it  is  not  amiss  to 
point  out  that  there  seems  to  be  one  serious  objection  to  the  theory 
vsfhich  is  based  upon  the  supposition  that  the  original  contract  is  kept 
alive  by  the  promise.  If  this  result  be  deemed  to  follow  when  the 
promise  is  given,  it  is  difficult  to  offer  any  adequate  reason  for  the 
distinction  which  must  then  be  assumed  to  exist  between  the  effect 
of  an  express  promise  as  to  the  condition  of  the  appliances,  and  the 
effect  of  the  implied  promise  which  the  original  contract  conveys  as 
to  the  same  subject-matter.  Prima  facie  it  is  decidedly  illogical  to  as- 
cribe to  a  contract,  after  its  revival  or  renewal,  a  greater  potency  than 


See  text  at  the  beginning  of  this  subdi- 
vision, and  also  subd.  6,  note  5,  infra. 

"The  law  charges  the  master  with  an 
assumption  of  the  extraordinary  risk 
pending  his  promise  to  repair."  Mc- 
Farlan  Carriage  Co.  v.  Potter  (1899) 
153  Ind.  107,  53  N.  E.  465. 

"The  most  logical  reason  of  the  rule 
is  that,  under  such  circumstances,  it 
must  be  taken  as  understood  between 
them  that  the  continued  use  in  the  then 
condition  of  the  instrumentality,  being 
for  the  convenience  and  purposes  of  the 
master,  is  to  be  at  his  risk,  and  not  at 
the  risk  of  the  servant."  Schlitz  v. 
PaUst  Brewing  Co.  (1894)  57  Minn.  303, 
59  N.  W.  188. 

"The  reason  why  such  a  promise  mod- 
ifies the  rule  which  charges  the  servant 
with  risks  resulting  from  defects  of 
which  he  has  knowledge  is  that  the  ob- 
jection and  promise  to  repair  leave  the 
risk  where  the  duty  is,  upon  the  mas- 
ter." Tesoas  &  N.  0.  R.  Co.  v.  Bingle 
(1895)  9  Tex.  Civ.  App.  322,  29  S.  W. 
674. 

"The  reason  for  this  exception  may 
be  stated  to  be  that,  when  the  master 
has  knowledge  of  the  defects,  and  prom- 
ises to  repair  the  same,  he  impliedly  re- 
quests the  servant  to  continue  to  work, 
and  that  he,  the  master,  will  take  upon 
himself  the  responsibility  of  any  acci- 
dent that  may  occur  during  that  pe- 
riod." Chicago  Anderson  Pressed  Brick 
Co.  V.  Sohlcowiak  (1894)  148  111.  573, 
36  N.  E.  572. 

The  reason  of  the  rule  is  "that  by  the 
promise  of  the  master  a  new  relation  is 
created  between  him  and  the  employee, 
whereby  the  master  impliedly  agrees 
that  the   servant  shall  not  be   held  to 


have  assumed  the  risk  for  a  reasonable 
time  following  his  promise."  Sioift  & 
Co.  V.  C'Neill  (1900)  187  111.  337,  58 
N.  E.  416. 

"The  assurance  of  the  employer  that 
the  danger  shall  be  removed  is  an  agree- 
ment by  him  that  he  will  assume  the 
risk  incident  to  the  danger  for  a  reason- 
able time.  It  obviates  the  objection  that 
the  continuance  of  the  servant  in  the 
service  was  an  implied  engagement  by 
him  to  assume  such  risks  pursuant  to 
the  original  presumption  upon  his  en- 
tering the  service."  Eureka  Go.  v.  Bass 
(1886)  81  Ala.  200,  60  Am.  Rep.  152, 
8  So.  216. 

The  master  "assumes  the  whole  risk 
for  a  reasonable  time"  after  giving  the 
promise.  Pleasants  v.  Raleigh  &  A.  Air- 
Line  R.  Go.   (1886)  95  N.  C.  195. 

"If  the  servant,  having  a  right  to 
abandon  the  service  because  it  is  dan- 
gerous, refrains  from  doing  so  in  eon- 
sequence  of  assurances  that  the  danger 
shall  be  removed,  the  duty  to  remove 
the  danger  is  manifest  and  imperative, 
and  the  master  is  not  in  the  exercise  of 
ordinary  care  unless  or  until  he  makes 
his  assurances  good.  Moreover,  the  as- 
surances remove  all  ground  for  the  ar- 
gument that  the  servant  by  continuing 
the  employment  engages  to  assume  the 
risks."  Cooley,  Torts,  p.  559.  Quoted 
with  approval  in  Hough  v.  Texas  d  P. 
R.  Co.  (1879)  100  U.  S.  225,  25  L.  ed. 
617. 

In  a  Delaware  case  the  jury  were 
charged  that,  where  a,  master  promises 
to  remedy  defects  in  machinery,  and  the 
employee,  relying  on  such  promise,  con- 
tinues to  use  it  for  a  reasonable  time, 
he  does  so  at  the  master's  risk.    Ray  v. 
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it  possessed  in  its  original  form.  Nor  have  any  of  the  authorities 
undertaken  to  explain  away  this  apparent  anomaly.* 

Diamond  state  Steel  Co.  (1900)  2  Penn.  servant  from  obligation  to  use  proper 

(Del.)  525,  47  Atl.  1017.  care    for    Ms    own    safety    because    the 

It  has   also  been  laid   down  that  in  master  had  promised  to  repair  a  known 

cases  of  this  type  the  presumption  of  an  defect   which    exposed    him    to    danger, 

acceptance  of  the  risk,  arising  from  a  and  had  requested  him  to  remain  in  a 

continuance  in  the  service,  is  rebutted,  service  Icnown  to  be  dangerous.    It  can- 

International  &  G.  N.  R.  Co.  v.  Turner  not  be  placed  logically  on  the  unequal 

(1893)    3  Tex.  Civ.  App.  487,  23  S.  W.  situation   of   master   and   servant   in   a 

146;    Galveston,  H.  &   8.  A.  R.   Co.  v.  country  in  which   all  men   are  free   to 

Drew    (1883)    59  Tex.  10,  46  Am.  Rep.  serve    or   not   to    serve   any   particular 

261.  employer.    If  it  be  placed  on  the  ground 

In  Greene  v.  Minneapolis  &  St.  L.  R.  that  the  promise  to  repair  and  request 
Co.  (1883)  31  Minn.  248,  47  Am.  Rep.  to  continue  in  the  service  rebut  the  or- 
785,  17  N.  W.  378,  the  court,  after  men-  dinary  presumption  that  the  servant  as- 
tioning  the  various  reasons  assigned  for  sumes  the  known  risk  incident  to  the 
the  rule,  favors  the  one  which  would  given  employment,  it  will  be  difficult  to 
place  it  on  "the  ground  of  a  contract  on  maintain  it  in  a  case  in  which  the  serv- 
the  part  of  the  employer  .  .  .  that  ant  continues  in  the  service  with  a 
if  the  servant  continues  in  the  service  knowledge  that  the  defect  has  not  been 
in  the  meantime,  and  until  the  defects  repaired,  and  that  he  is  in  constant  dan- 
are  remedied,  the  employer,  and  not  the  ger  from  the  use  of  the  defective  thing, 
servant,  will  assume  the  risks;"  and  ob-  If  it  be  placed  on  the  broad,  but  very 
serves  that  "if  the  emergencies  of  a  indefinite,  ground  that  justice  and  pol- 
master's  business  require  him  tempo-  icy  require  such  a  rule,  it  will  be  diffi- 
rarily  to  use  defective  machinery,  we  cult  to  give  a  reason  why  the  same  rule 
fail  to  see  what  right  he  has,  in  law  or  should  not  exist  in  all  cases  in  which 
natural  justice,  to  insist  that  it  shall  injuries  result  from  the  use  of  defective 
be  done  at  the  risk  of  the  servant,  and  appliances  or  implements  known  by  em- 
not  his  own,  when,  notwithstanding  the  ployer  and  employee  to  be  defective, 
servant's  objection  to  the  condition  of  and  their  use  dangerous;  for  the  law 
the  machinery,  he  has  requested  or  in-  implies  an  undertaking  on  the  part  of 
duced  him  to  continue  its  use,  under  iv  the  employer  to  furnish  reasonably  safe 
promise   thereafter  to   repair   it."  machinery,  implements,  and  appliances. 

Where  the  defendant   agreed  to  fur-  and  to  repair  them  when  out  of  order; 

nish  a  better  light  for  the  next  week's  and  it  implies  a  request  to  continue  in 

work  in  a  pit,  he,  by  making  such  agree-  the  service,  and  to  use  them  until  no- 

ment,  undertook  to   and  did  carry  the  tilled   that   this    is    no   longer    desired, 

risk  arising  from  his  failure  or  neglect  unless  the  employment  is  for  a  definite 

to  furnish  sufficient  light  for  the  proper  period.    When  there  is  no  express  prom- 

and  safe  conduct  of  the  work  during  the  ise  to  repair,  or  request  to  continue  in 

intervening  time.    Bruns  v.  North  Iowa  the   service,  the  employee   assumes  the 

Brick  &  Tile  Co.   (1911)    152  Iowa,  61,  risks    incident    to   a    service    conducted 

130  N.  W.  1083.  with  machinery,   implements,   or   appli- 

"The  master,  by  promising  to  amend  ances  known  by  himself  as  well  as  the 

a  defect   complained  of,   as   an   induce-  employer  to  be  defective  and  dangerous, 

ment  to  the  servant  to  continue,  forth-  This  being  true,  it  is  difficult  to  per- 

with  takes  from   the  servant  the  risk,  ceive  that  there  should  be  a  difference, 

and  thereafter,  until  the  time  fixed  for  on  grounds  of  policy  of  justice,  between 

repair,  assumes  it."     Pavan  v.  Worthen  the  liability  of  the  employer  based  on  an 

d  A.   Co.    (1911)    80  N.  J.  L.   567,   78  implied   promise   or   obligation   and   re- 

Atl  658.  quest,  and  that  based  upon  an  express 

4  This  aspect  of  the  question  is  thus  promise  to  repair,  and  request  to  con- 
discussed  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  tinue  in  the  service  in  any  case  in 
Brentford  (1891)  79  Tex.  619,  627,  23  which  the  employee  knows  that  the  de- 
Am.  St.  Rep.  377,  15  S.  W.  561.  "It  feet  has  not  been  repaired,  but  contin- 
woiild  be  difficult  to  find  a  principle  ues  to  use  the  defective  thing,  or  to 
on   which   to   base   a   rule   relieving   a  work  without  something  known  to  him 
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i.  Presumption  of  waiver  by  servant  rebutted. — Another  view  is 
that  the  deduction  which  would  normally  be  drawn,  that  the  servant 
intended  to  assume  the  new  risk  in  remaining  in  a  service  in  which 
that  risk  must  be  constantly  incurred,  is  rebutted  by  evidence  that 
the  promise  was  relied  on.  In  other  words,  that  waiver  of  a  certain 
right  of  action  which,  apart  from  the  promise,  would  be  imputed  to 
the  servant,  as  a  consequence  of  his  continuance  of  work,  will  not  be 
inferred  where  a  promise  has  been  given.*    This  theory  is  essentially 


to  be  necessary  to  his  safety.  .  .  . 
When  the  cause  of  the  injury  is  the 
direct  act  of  the  master  or  Ids  repre- 
sentative, it  cannot  be  said  that  the 
servant  remaining  in  the  employment 
is  the  proximate  cause  of  the  injury, 
even  though  the  servant  may  have 
Icnown  that  the  master  or  his  repre- 
sentative had  frequently  done  the  same 
or  similar  acts  which  imperiled  his 
safety;  for  the  act  which  in  such  case 
causes  the  injury  is  the  wrongful  act 
of  the  master  or  of  his  representative, 
the  result  of  the  exercise  of  the  will  of 
the  one  or  the  other,  and  hence  the 
proximate  cause  of  the  effect,  from  which 
the  master  ought  not  to  be  permitted 
to  go  free  from  liability  on  the  ground 
that  the  servant  knew  he  had,  before 
the  happening  of  the  injury,  done  acts 
such  as  that  from  which  the  injury  re- 
sulted, but  still  remained  in  his  serv- 
ice." The  force  of  this  reasoning  ia 
considerably  impaired  by  the  fact  that 
the  court  sets  out  with  the  assumption 
that  the  issue  to  be  determined  is 
whether  the  promise  tends  to  exempt 
the  servant  from  the  charge  of  contrib- 
utory negligence  in  exposing  himself  to 
danger,  and  then  proceeds  to  discuss 
the  rights  of  the  parties  with  reference 
to  the  defense  of  a  contractual  accept- 
ance of  risks.  But  the  remarks  of  the 
court,  though  open  to  exception  in  this 
one  respect,  are  in  our  judgment  per- 
fectly sound  in  so  far  as  they  emphasize 
the  logical  difficulties  of  ascribing  any 
greater  efficacy  to  an  express,  than  to 
an  implied,  promise,  in  a  case  where 
both  promises  are  given  by  the  same 
contracting  party,  and  the  express  prom- 
ise can  have  no  greater  effect  than  that 
of  binding  him  to  restore  certain 
conditions  which  the  implied  promise  it- 
self requires  him  to  maintain. 

6  In  Clarke  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  we  find  Chief  Justice 
Cockburn  arguing  as  follows:     "It  was, 


indeed,  strongly  urged  upon  us,  on  the 
part  of  the  defendant,  that  as  the  plain- 
tiff, upon  becoming  aware  that  the  ma- 
chinery was  no  longer  properly  fenced, 
instead  of  refusing  to  go  on,  as  he  might 
have  done,  continued  to  perform  his 
service  with  a,  knowledge  of  the  in- 
creased risk  to  which  he  was  exposed, 
he  must  be  taken  to  have  voluntarily 
incurred  the  danger,  and  is,  therefore, 
in  the  same  position  as  if  he  had  orig- 
inally accepted  the  service  as  one  to  be 
performed  on  unfenced  machinery.  I 
am,  however,  of  opinion  that  there  is 
a  sound  distinction  between  the  case  of 
a  servant  who  knowingly  enters  into  a 
contract  to  work  on  defective  machinery, 
and  that  of  one  who,  on  a  temporary 
defect  arising,  is  induced  by  the  master, 
after  the  defect  has  been  brought  to  the 
knowledge  of  the  latter,  to  continue  to 
perform  his  service  under  a  promise 
that  the  defect  shall  be  remedied.  In 
the  latter  case,  it  seems  to  me  that  the 
servant  by  no  means  waives  his  right 
to  hold  the  master  responsible  for  any 
injury  which  may  arise  to  him  from  the 
omission  of  the  master  to  fulfil  his 
obligation."  This  conception  of  a  prom- 
ise, being  an  evidential  factor  which 
tends  to  rebut  the  inference  of  waiver, 
is  also  relied  upon  in  the  following 
cases:  Gorman  v.  Des  Moines  Brick 
Mfg.  Co.  (1896)  99  Iowa,  257,  68  N.  W. 
674;  Pieart  v.  Chicago,  B.  I.  &  P.  R. 
Go.  (1891)  82  Iowa,  148,  47  N.  W.  1017; 
Union  Mfg.  Co.  v.  Morrissey  (1883)  40 
Ohio  St.  148,  48  Am.  Rep.  669;  Louis- 
mile  &  N.  R.  Go.  V.  Kenley  (1893)  92 
Tenn.  207,  21  S.  W.  326;  Powers  v. 
Standard  Oil  Co.  (1898)  53  S.  C.  358, 
31  S.  E.  276;  Garron  v.  Standard  Re- 
frigerator Co.  (1910)  138  App.  Div. 
723,  123  N.  Y.  Supp.  682. 

In  the  syllabus  written  by  the  court  in 
one  Kansas  decision,  the  somewhat 
singular  language  is  used,  that  if  the 
employer    instructs    the    servant   to   go 
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the  same  as  that  discussed  in  the  preceding  subdivision  of  this  sec- 
tion, the  only  difference  being  in  the  standpoint  with  reference  to 
which  it  is  enunciated. 

c.  Servant  absolved  from  charge  of  contributory  negligence. — In 
one  case  it  has  been  observed  that  the  reason  upon  which  the  rule  as 
to  the  effect  of  a  promise  rests  is  that  the  promise  "relieves  the  serv- 
ant from  the  charge  of  negligence  by  continuing  in  the  service  after 
the  discovery  of  the  extra  perils  to  which  he  would  be  exposed."  ® 
As  an  exposition  of  the  juristic  situation,  however,  this  form  of  state- 
ment is  logically  defective,  inasmuch  as  it  ignores  the  fact  that  the 
servant's  continuance  of  work  with  knowledge  of  an  abnormal  risk  is 
indicative  not  only  of  the  conclusion  that  the  servant  was  negligent, 
but  also  of  the  conclusion  that  he  impliedly  agreed  to  assume  the  risk. 
In  some  cases  this  defect  is  avoided  by  a  form  of  statement  in  which 
mention  is  made  both  of  the  responsibility  resting  on  the  master  and 
of  the  servant's  exemption  from  the  charge  of  contributory  negli- 
gence.' But  it  seems  to  be  decidedly  preferable,  in  defining  the  ef- 
fect of  a  promise  with  relation  to  the  question  of  the  servant's  negli- 
gence, to  say  that  the  contract  evidenced  by  the  promise,  whether  it 
be  regarded  as  being  entirely  new,  or  as  being  simply  a  continuance 
of  the  original  one  (see  subd.  a,  supra),  differs  from  the  ordinary 
contract  of  employment  in  this  respect, — ^that,  even  in  jurisdictions 
where  the  servant's  continuance  of  work  with  knowledge  of  an  abnor- 
mal risk  is  considered  to  render  him  chargeable,  as  a  matter  of  law, 
with  negligence,  the  inference  of  culpability  ceases  to  be  a  peremptory 
one  as  soon  as  it  is  shown  that  the  continuance  of  work  was  induced 
by  a  promise  to  remove  the  cause  of  danger. 

ahead  and  use  certain  defective  tools,  Similar    language    is   used   in    Chicago 

promising  that  he  will  send  them  in  for  Bridge  &  Iron  Oo.  v.  Hayes   (1900)   91 

repair,   and  the  employee   continues  to  111.  App.  269. 

use  the  tools  under  such  promise,  this  1  As,  where  it  is  said  that  the  effect 

is  a  waiver  on  the  part  of  the  company  of  a  promise  is  to  continue  or  revive  the 

of  the   assumption  of  risk  by  the  em-  liability  of  the  employer,  and  to  absolve 

ployee.      Missouri,   K.    &   T.   R.   Co.   v.  the   employee   from   the   imputation   of 

Puokett    (1901)    62   Kan.   770,   64   Pac.  contributory   negligence,    springing   out 

631.     It  is  apprehended  that  the  term  of    the    continued    service.      Woodward 

"waiver"  is  properly,  if  not  exclusively.  Iron  Co.  v.  Jones    (1885)    80  Ala.  123. 

applicable  only  to  those  cases  in  which  Or  that  evidence  of  the  giving  of  a 

a  right  of   action   is   relinquished,   and  promise  tends  to  rebut  the  inference  of 

not  to  those   cases   in   which   a   person  contributory  negligence  and  of  a  waiver 

sued  does  something  which  disables  him  of  the  servant's  right  of  action.    Powers 

from  relying  on   a  certain  defense.  v.  Standard  Oil  Co.  (1898)  53  S.  C.  358, 

e  Missouri    Furnace     Co.    v.     Ahend  31  S.  E.  276. 
(1883)    107   111.  44,   47  Am.  Rep.   425. 
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1349.  [425]  Assumption  of  risks  as  a  defense. —  a.  During  the  peri- 
od covered  hy  the  promise. — An  obvious  corollary  from  the  principles 
explained  in  §  1348,  subds.  a,  h,  ante,  is  that,  as  long  as  the  period 
is  running  which  is  conceived  to  be  covered  by  the  promise,  the  de- 
fense of  an  assumption  of  the  given  risk  cannot  be  relied  upon  by  the- 
master.  This  doctrine  is  affirmed  or  taken  for  granted  in  all  the  de- 
cisions cited  at  the  place  referred  to.^ 

[One  very  common  form  of  statement  of  this  doctrine  is  that  after 
a  complaint  of  dangerous  conditions,  made  by  the  servant,  and  a  prom- 
ise to  remedy  the  same  by  the  master,  the  servant  may  continue  in. 


1  That  the  servant's  nonassumption  of 
the  given  risk  is  essentially  a  conclu- 
sion of  law,  which  may  be  drawn  when- 
ever it  is  clearly  established  that  a 
categorical  promise  to  remedy  the  defect 
was  given,  and  no  evidence  has  been 
introduced  which  can  fairly  be  regarded 
as  indicating  that  only  a  qualified  re- 
sponsibility was  undertaken  by  the  mas- 
ter, would  seem  to  be  the  more  rational 
doctrine,  in  view  of  the  effect  ascribed 
to  a  promise.  But  in  one  case  the  court 
seems  to  have  adopted  the  broad  theory 
that  it  is  for  the  jury,  even  when  such 
a  promise  has  been  proved,  to  determine 
upon  which  party  the  risk  lies.  Demp- 
sey  V.  Sawyer  (1901)  95  Me.  295,  49 
Atl.  1035,  where  the  plaintiiT,  who  was 
working  at  a  saw,  notified  his  employer 
that  he  would  not  continue  working  at 
it  in  its  defective  condition,  and  the 
employer  promised  to  remove  the  defect 
at  a  time  more  convenient  for  him,  but 
directed  plaintiff  to  return,  and  to  run 
the  saw  as  easily  and  carefully  as  he 
could  in  its  defective  condition;  upon 
which  the  plaintiff,  making  no  reply  or 
other  protest,  at  once  went  back  to  work 
with  the  saw,  as  directed,  and  was  soon 
afterwards  injured  thereby. 

In  this  point  of  view  it  is  deserving 
of  notice  that,  under  a  statute  declar- 
ing that  an  assumption  of  the  risk  can- 
not be  inferred,  as  a  matter  of  law, 
from  the  mere  fact  that  the  servant  was 
aware  of  the  risk,  it  has  been  held  to  be 
for  the  jury  to  say  whether  such  an 
assumption  shall  be  inferred  from  evi- 
dence that  a  promise  was  given.  Bodie 
V.  Charleston  S  W.  G.  R.  Go.  (1901) 
61  S.  C.  468,  39  S.  E.  715. 

The  warning  given  by  the  servant, 
and  an  assurance  by  the  foreman  that 
an  exposed  electric  fan  will  be  protect- 
ed, remove  the  question  of  assumption 


of  risk.     Fouts  v.  Bwift  &  Co.   (1905) 
113  Mo.  App.  526,  88  S.  W.  167. 

"By  making  the  promise,  the  master- 
relieves  the  servant  from  the  assump- 
tion of  risk,  and  remains  liable  for  hisi 
negligence,  notwithstanding  the  serv- 
ant's knowledge."  Dunlcerley  v.  Wehen- 
dorfer  Mach.  Co.  (1904)  71  N.  J.  L.  60,. 
58  Atl.  94. 

A  domestic  servant  is  not  deprived' 
of  a  right  of  action  against  her  em- 
ployer for  sickness  caused  by  the  leaky- 
condition  of  the  roof  of  the  room  fur- 
nished as  her  sleeping  apartment,  by 
the  fact  that  she  continued  to  occupy- 
it  after  learning  of  its  unfit  condition, 
if  she  did  so  under  his  promise  to  re- 
pair. Collins  V.  Harrison  (1903)  25- 
R.  T.  489,   64  L.R.A.  156,  56  Atl.  678, 

The  rule  asserted  in  the  text  is  also 
followed  in  Ohio  Copper  Min.  Co.  v. 
Hutchings  (1909)  96  C.  C.  A.  653,  172" 
Fed.  201;  Hermanelc  v.  Chicago  A  W. 
W.  R.  Go.  (1911)  108  C.  C.  A.  254,  186 
Fed.  143;  Barber  Asphalt  Paving  Co. 
V.  Austin  (1911)  108  C.  C.  A.  365,  186- 
Fed.  443;  Southern  Cotton  Oil  Co.  v. 
Walker  (1909)  164  Ala.  33,  51  So. 
169;  Boyd  v.  Blumenthal  (1902)  Z 
Penn.  (Del.)  564,  52  Atl.  330;  Shue  v. 
Central  of  Georgia  R.  Go.  (1909)  6' 
Ga.  App.  714,  65  S.  E.  697;  Horstman 
V.  Staver  Carriage  Go.  (1910)  153  111. 
App.  130;  Buehmer  v.  Creamery  Pack- 
age Mfg.  Go.  (1904)  124  Iowa,  445,  104' 
Am.  St.  Rep.  354,  100  N.  W.  345;  Fos 
ter  V.  Chicago,  R.  I.  d  P.  R.  Co.  (1905) 
127  Iowa,  84,  102  N.  W.  422,  4  Ann. 
Cas.  150;  Louisville  Belt  &  Iron  Go.  v. 
Hart  (1906)  122  Ky.  731,  92  S.  W. 
951;  Bates-Rogers  Constr.  Go.  v.  Dunn- 
(1906)  29  Ky.  L.  Rep.  428,  93  S.  W., 
1032;  Curtis  v.  McNair  (1903)  173  Mo. 
270,  73  S.  W.  167;  Buckner  v.  Stock- 
Yards  Horse  &   Mule   Go.    (1909)    22]t 
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the  employment  for  a  reasonable  time  without  assuming  the  risk  of 
dangers  from  the  defective  condition,  unless  the  danger  therefrom  is 
so  great  and  imminent  that  a  reasonably  prudent  man  would  not  re- 
main.^* This,  of  course,  is  merely  another  form  of  stating  that  the 
promise  to  repair  eliminates  the  assumption  of  risk  for  a  reasonable 
length  of  time,  and  confines  the  master  to  the  defense  of  contributory 

Mo.  700,  120  S.  W.  766;  Nash  v.  Dowl-  111.  451,  92  N.  E.  926,  reversing  (1910) 

ing    (1902)    93  Mo.  App.  156;   Prophet  152  111.  App.  555;  Kinmundy  v.  Ander- 

V.  Kemper   (1902)   95  Mo.  App.  219,  68  son   (1902)   103  111.  App.  457;  Simpson 

S.    W.    956;    Studenroth    v.    Bammond  v.  Weir  &  C.  Mfg.  Co.    (1904)    116  111. 

Packing  Co.    (1904)    106  Mo.  App.  480,  App.   286;   Sattley  Mfg.   Co.  v.  Wendt, 

81  S.  W.  487 ;  Schultz  v.  Chicago,  R.  I.  116  111.  App.  375 ;   Chicago  Teleph.  Co. 

&  P.  R.  Co.    (1910)    145  Mo.  App.  262,  v.    Schulz    (1905)     121    111.    App.    573; 

129  S.  W.  1051;  Holman  v.  E.  E.  South-  Balkmll  v.  Becker  (1907)   131  111.  App. 

er  Iron  Co.    (1911)    152  Mo.  App.  672,  221;  Miller  v.  White  Bronze  Monument 

133  S.  W.  379;  Lynn  v.  Omaha  Packing  Co.    (1908)    141   Iowa,   701,  118  N.  W. 

Co.  (1911)   88  Neb.  720,  130  N.  W.  425;  518,   18  Ann.   Cas.   957;   Poli  v.  Numa 

Schmidt    v.    Southwestern    Brewery    &  Block  Coal  Co.    (1910)    149  Iowa,   104, 

Ice  Co.   (1910)    15  N.  M.  232,  107  Pac.  33  L.R.A.(N.S.)    646,  127  N.  W.  1105; 

677;    Long   v.   Fulton    Contracting    Co.  Anderson  v.  Fielding    (1904)    92  Minn. 

(1910)    140  App.   Div.   685,   125   N.   Y.  42,    104   Am.    St.   Rep.    665,   99   N.   W. 

Supp.   542 ;   Britt  v.   Carolina  &  N.  R.  357 ;    Brown   v.    Musser-Sauntry   Land, 

Co.  (1907)  144  N.  C.  242,  56  S.  E.  910;  Logging  &  Mfg.  Co.    (1908)    104  Minn. 

Boney    v.    Atlantic    &    N.    C.    R.    Go.  156,   116  N.  W.   218;    Sapp  v.  Christie 

(1907)  145  N.  C.  248,  58  S.  E.  1082;  Bros.  (1908)  79  Neb.  701,  113  N.  W. 
Allen  V.   Standard  Box  &  Lumber   Co.  189,   115   N.   W.   319;    Lynn  v.   Omaha 

(1908)  53  Or.  10,  96  Pac.  1109,  97  Pac.  Packing  Co.  (1911)  88  Neb.  720,  130 
555,  98  Pac.  509;  Webster  v.  Mononga-  N.  W.  425;  Pavan  v.  Worthen  &  A.  Co. 
hela    River    Consol.    Coal    &    Coke    Go.  (1911)    80  N.   J.  L.   567,   78  Atl.  658; 

(1902)  201  Pa.  278,  50  Atl.  964;  Eollis  Meade  v.  Pittsburg  R.  Co.  (1909)  223 
V.  Widener  (1908)  221  Pa.  72,  70  Atl.  Pa.  145,  72  Atl.  263;  Hartman  v.  Read- 
287;  Hilje  v.  Hettich  (1902)  95  Tex.  ing  Wood  Pulley  Co.  (1909)  38  Pa. 
321  67  S.  W.  90;  Medlin  Mill.  Co.  v.  Super.  Ct.  587;  EoAris  v.  Bottum 
Schmidt  (1910)  —  Tex.  Civ.  App.  — ,  (1908)  81  Vt.  346,  70  Atl.  560;  Harris 
126S.W.  689;  Crooker  V.Pacific  Lounge  v.  Bottum  (1910)  84  Vt.  27,  77  Atl. 
d  Mattress  Co.  (1904)  34  Wash.  19],  945;  Beseloff  v.  Strandberg  (1911)  62 
75  Pac.  632;  Shea  v.  Seattle  Lumber  Wash.  36,  113  Pac.  250;  Parfitt  v.  Ster- 
Co.  (1907)  47  Wash.  70,  91  Pac.  623;  ling  Veneer  &  Basket  Co.  (1910)  68 
Starck  v.   Washington   Union   Coal  Co.  W.  Va.  438,  69  S.  E.  985. 

(1910)   61  Wash.  213,  112  Pac.  235.  A    complaint   of    the    defects    and    a 

la  Roccia  v.  Black  Diamond  Coal  Min.  promise  to  repair  warrants  a  servant  in 

Co.    (1903)    57   C.   C.  A.   567,   121  Fed.  continuing   to   work   for   a   time   there- 

451 ;    Cudahy   Packing   Go.  v.   Skoumal  after  reasonably  sufficient  to  enable  the 

(1903)  60  C.  C.  A.  306,  125  Fed.  470;  master  to  make  good  the  promise,  with- 
Musser-Sauntry  Land,  Logging  &  Mfg.  out  assuming  the  risks  ordinarily  in- 
Co.  V.  Brown  (1903)  61  C.  C.  A.  207,  cident  to  the  use  of  known  defective 
126  Fed.  141 ;  Utah  Consol.  Min.  Co.  v.  machinery,  unless  the  risk  of  remaining 
Paxton  (1906)  80  C.  C.  A.  68,  150  Fed.  was  so  obviously  and  imminently  dan- 
114;  Crosby  v.  Cuba  R.  Co.  (1908)  158  gerous  that  a  person  of  ordinary  pru- 
Fed.'  144,  affirmed  in  ( 1909 )  95  C.  C.  A.  dence  would  not  have  taken  it  while 
539' 170  Fed.  369;  St.  Louis,  I.  M.  d  S.  the  promised  repairs  were  being  made. 
R  Co  V  Manqan  (1908)  86  Ark.  507,  Grookston  Lumber  Co.  v.  Boutin  (1906) 
112  s'  W    168;  Headrick  v.  H.  D.  Wil-  79  C.  C.  A.  368,  149  Fed.  680. 

Hams    Cooperage    Co.    (1911)    97    Ark.  The  plaintiffherein  was  employed  by 

553    134  S   W   957;  Elie  v.  0.  Cowles  &  the  defendant  in  unloading  logs  at  the 

Co  '  (1909)    82  Conn.  236,  73  Atl.  258;  landing  place,  and  was  furnished  with 

Gromer  v   Borders  Coal  Co.  (1910)  246  a  shorthandled  ax  with  which  to  knock 
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negligence.    This  peculiar  phraseology  is  a  result  of  the  ambiguity  of 
the  phrase  "assumption  of  risk,"  noted  in  §  1342,  ante.] 

It  is  not  disputed  that,  if  no  specified  time  is  designated  by  the 
promisor  for  the  restoration  of  safe  conditions,  the  suspension  of  the 
master's  right  to  avail  himself  of  this  defense  continues  for  a  reason- 
able period.^  See  §§  1353,  1354,  post.  The  rationale  of  the  relations 
created  between  the  parties  by  the  giving  of  the  promise  seems  to  re- 
quire that,  in  determining  whether  this  period  had  expired  in  the 
given  instance,  the  mere  fact  that  the  servant  had  observed,  some  time 
after  the  promise  was  given,  that  the  dangerous  conditions  had  not 
been  remedied,  is  not  to  be  treated  as  a  controlling  element;  and  that, 
in  spite  of  his  knowledge  that  the  fulfilment  of  the  promise  had  been 
delayed,  it  may  still  be  an  open  question  whether  he  was  not  justi- 
fied in  continuing  to  perform  his  duties.  But  there  is  also  some  au- 
thority for  the  doctrine  that  the  promise  is  no  protection  to  a  servant 
who  observes,  after  the  lapse  of  an  appreciable  interval,  that  the  dan- 
gerous conditions  still  exist.*    This  doctrine  the  present  writer  consid- 


loose  the  grab  hook  which  fastened  the 
top  chains  together.  He  requested  of, 
and  was  promised  by,  the  defendant,  a 
long-handled  ax  for  such  purpose,  for 
the  reason  that  the  one  supplied  for 
his  use  was  unsafe.  He  relied  upon  the 
promise,  and,  at  the  request  of  the  de- 
fendant, continued  to  use  the  unsafe 
one,  and  was  thereby  injured.  Held, 
that  whether  the  plaintiff  was  guilty 
of  contributory  negligence  in  continu- 
ing to  use  the  ax,  and  assumed  the  risk 
of  injury  therefrom,  was  made  by  the 
evidence  a  question  of  fact;  and,  fur- 
ther, that  the  trial  court  committed  no 
reversible  error  in  submitting  the  ques- 
tion to  the  jury.  Brotcm  v.  Musser- 
Sauntry  Land,  Logging,  &  Mfg.  Co. 
(1908)   104  Minn.  156,  116  N.  W.  218. 

In  St.  Louis,  I.  M.  &  8.  It.  Go.  v.  Hol- 
man  (1909)  90  Ark.  555,  120  S.  W. 
146,  it  is  very  clearly  pointed  out  that 
even  if  the  danger  is  great  and  immi- 
nent, the  servant  is  not  precluded  from 
recovery  because  of  assumption  of  risk, 
but  is  denied  recovery  upon  the  ground 
of  contributory  negligence. 

2  See  Eureka  Go.  v.  Bass  (1886)  81 
Ala.  200,  60  Am.  Rep.  152,  8  So.  216; 
Swift  &  Go.  V.  0''Neill  (1900)  187  111. 
337,  58  N.  E.  416;  both  cited  in  §  1348, 
note  3,  ante;  Western  Goal  d  Min.  Go. 
V.  Burns  (1907)  84  Ark.  74,  104  S.  W. 
535 ;  Diehl  v.  Swett-Davenport  Lumber 


Go.  (1911)  14  Cal.  App.  495,  112  Pac. 
561;  Louisville  Hotel  Co.  v.  Kalten- 
Irun  (1904)  26  Ky.  L.  Rep.  208,  80  S. 
W.  1163;  Missouri,  K.  &  T.  R.  Go.  v. 
Baker  (1904)  35  Tex.  Civ.  App.  542, 
81  S.  W.  67;  Buehner  v.  Creamery 
Package  Mfg.  Go.  (1904)  124  Iowa, 
445,  104  Am.  St.  Rep.  354,  100  N.  W. 
345  (two  days  held  to  be  a  reasonable 
time  for  servant  to  work  at  machine 
with  unguarded  cogwheels)  ;  Republic 
Iron  &  Steel  Works  v.  Gregg  (1903)  24 
Ky.  L.  Rep.  1627,  71  S.  W.  900  (serv- 
ant held  not  to  have  assumed  the  risk 
of  working  with  defective  shears  used 
for  cutting  sheet  iron,  where  he  was 
injured  at  10  o'clock,  and  had  received 
the  promise  in  the  morning). 

The  promise  of  the  master  sometimes 
absolutely  changes  the  burden  as  to 
assumption  of  risk  from  the  servant  to 
the  master  for  a  reasonable  time.  Mc- 
Claren  v.  Weber  Bros.  Shoe  Go.  (1909) 
92  C.  C.  A.  386,  166  Fed.  714. 

When  a  promise  to  repair  is  made, 
the  master  is  liable  for  injuries  due  to 
the  defect  during  a  reasonable  time. 
Harris  v.  Bottum  (1910)  84  Vt.  27,  77 
Atl.  945. 

3  Wharton,  Neg.  §  221.  In  Gulf,  G.  & 
S.  P.  R.  Go.  V.  Brentford  (1891)  79 
Tex.  619,  23  Am.  St.  Rep.  377,  15  S.  W. 
561,  the  court  strongly  intimated  its 
preference  for  this  theory. 
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ers  to  be  entirely  untenable,  for  the  reason  that  there  is  no  apparent 
ground  upon  which  it  can  be  maintained,  as  a  rigid  and  unvarying 
proposition  of  law,  that  the  servant's  knowledge  which,  ex  hypothesi, 
bad  existed  at  the  time  when  the  promise  was  given,  took  on  another 
evidential  significance  from  and  after  the  particular  moment  when  he 
■discovered  once  more  that  the  risk  still  existed.* 

In  those  exceptional  cases  where  the  inference  of  an  assumption 
of  the  risk  is  negatived  by  evidence  showing  that  the  servant's  contin- 
uance of  work  was  not  voluntary  (see  §  1215,  ante),  the  fact  that  a 
promise  was  given  manifestly  does  not  affect  the  servant's  position  in 
so  far  as  it  depends  upon  the  availability  of  that  defense.® 

&.  After  the  expiration  of  the  period  covered  hy  the  promise. — It 


*  The  objection  to  the  theory  on  this 
score  is  thus  elaborated  in  Texas  &  N. 
O.  R.  Co.  V.  Btngle  (1895)  9  Tex.  Civ. 
App.  322,  29  S.  W.  674 :  "It  seems  to  us 
that  such  a  view,  unless  it  be  limited 
to  cases  in  which  the  servant  has  been 
guilty  of  negligence,  disregards  the  ef- 
fect of  the  promise  of  the  master,  as 
taking  upon  himself  the  risk  incurred 
by  the  servant  in  doing  the  work.  If 
the  servant,  by  the  promise,  is  at  first 
justified  in  remaining  in  the  service, 
and  does  not  in  so  doing  take  upon  him- 
self responsibility  of  the  danger  in- 
curred, how  can  it  be  said  that  he 
makes  it  his  own  when  he  continues  to 
work  with  the  defective  appliance  at 
the  time  he  receives  his  hurt?  Such  a 
doctrine  would  entirely  destroy  the 
force  of  the  promise  as  an  assumption 
of  responsibility  by  the  master,  and 
force  the  servant  to  stop  working  with 
the  imperfect  appliance,  notwithstand- 
ing such  promise,  until  the  repair  had 
been  made.  Of  course,  in  supposable 
cases  the  servant  may  not  be  warranted 
in  continuing  to  use  the  machinery, 
though  a  promise  to  repair  be  made, 
for  the  danger  may  be  so  great  and 
patent  that  no  prudent  man  would  in- 
cur it;  or  the  servant  may,  by  subse- 
quent carelessness  of  his  own,  add  to 
the  risk  assumed  by  the  master,  in 
either  of  which  cases  the  promise  to 
supply  the  defect  could  not  avail  him. 
But,  in  our  opinion  the  mere  fact  that 
the  servant,  acting  under  such  a  prom- 
ise, knows  at  the  time  he  receives  his 
injury  from  the  defective  condition 
that  it  has  not  been  removed,  does  not 
impose  upon  him  the  risk,  any  more 
than  did  his  continuance  in  the  service 


with  knowledge  of  the  defect  at  the 
time  the  promise  was  made.  The  opin- 
ion in  the  Brentford  Case  (see  preced- 
ing note)  deals  mainly  with  the  de- 
fense of  contributory  negligence,  rather 
than  with  that  of  assumption  of  risk, 
and  is  not  a  decision  of  the  point  now 
under  consideration,  though  there  are 
expressions  in  the  opinion  which  seem 
to  controvert  the  exception  to  the  gen- 
eral rule,  arising  from  a  promise  to 
repair.  A  limitation,  generally  recog- 
nized, upon  the  doctrine  that  the  prom- 
ise to  repair  places  the  risk  upon  the 
master  is  that  the  servant  can  rely 
upon  the  promise  only  for  a  reasonable 
time  for  the  master  to  comply  with 
it;  and  must  not  himself  be  guilty  of  a 
want  of  due  care  contributing  to  his 
injury." 

6  In  a  case  where  the  servant  was 
working,  subject  to  the  provisions  of  a 
statute  which  provided  that  laborers 
who  hired  themselves  out  to  serve  on 
plantations  had  not  the  right  of  leav- 
ing the  person  who  hired  them,  and 
that  they  could  not  be  sent  away  by  the 
proprietor  until  the  term  of  their  en- 
gagement had  expired,  unless  good  and 
just  cause  could  be  assigned,  it  was 
held  proper  to  charge  the  jury  that,  if 
they  found  that  the  plaintiff  had  been 
employed  under  a  contract  for  a  speci- 
fied time,  and  was  discharging  his  du- 
ties under  such  contract,  then  and  in 
that  case  it  was  immaterial  whether 
the  defendant,  upon  being  informed  of 
the  incompetency  of  the  assistant  engi- 
neer, promised  to  discharge  him  or  re- 
fused to  do  so.  Poirier  v.  Carroll 
(1883)   35  La.  Ann.  699. 
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has  been  laid  down  that,  if  the  time  for  the  fulfilment  of  the  promise- 
had  gone  by  before  the  accident,  and  the  servant  knew  that  it  had 
not  been  performed,  there  is  a  very  strong  argument  that  he  was  no 
longer  relying  upon  the  promise,  but  had  decided  to  take  the  risk.* 
This  qualified  form  of  statement  would  seem  to  justify  the  inference 
that  the  inability  of  the  servant  to  maintain  the  action  is  deemed  by 
this  court  not  to  be  a  conclusion  of  law,  even  where  it  appears  that 
the  accident  occurred  after  the  expiration  of  the  period  expressly  or 
impliedly  fixed  for  the  fulfilment  of  the  promise.  If  this  is  the  mean- 
ing of  the  remark,  the  present  writer  ventures  to  express  the  opinion 
that  such  a  doctrine  is  not  a  sound  one.  The  master's  acceptance  of 
the  responsibility  is,  ex  hypotJiesi  (§  1348,  ante),  merely  temporary, 
and  there  is  a  manifest  logical  contradiction  involved  in  a  theory 
which  would  permit  a  jury  to  find  that  that  responsibility  still  existed 
after  the  period  during  which  he  had  agreed  to  undertake  it  had  come 
to  an  end.  The  only  rational  view  seems  to  be  that,  as  soon  as  the 
period  contemplated  for  the  removal  of  the  dangerous  conditions  ter- 
minated, the  servant's  position  is  precisely  what  it  would  have  been 
if  no  promise  had  been  given;  that  is  to  say,  he  reassumes  the  risk.'^ 
[Of  course,  if  the  servant  is  not  in  a  position  to  know  that  the 

6  Counsell  v.  Ball    (1888)    145  Mass.  weeks,   where   repairs   could   have   beett 

470,  14  N.  E.  530.  made  in  one   day)  ;   Heathcock  y.  Mil- 

t  Illinois   Steel   Go.   v.   Mann    (1897)  waulcee-Plattemlle  Lead  &  Zinc  Min.  Go^ 

170  111.  200,  40  L.R.A.  781,  62  Am.  St.  (1906)    128    Wis.   40,    107    N.    W.    463 

Rep.' 370,  48  N.  E.  417,  reversing  (1896)  (servant  worked  seven  days,  and  defect 

67  111.  App.  66;   East  Tennessee,   V.  £  could  have  been  remedied  in  half  a  day 

G.  B.  Co.  V.  Duffield  (1883)   12  Lea,  67,  by  a  common  laborer). 

47  Am.  Rep.  319;   Trotter  v.  Furniture  A  complaint  based  upon  a  promise  to 

Co.   (1898)   101  Tenn.  257,  47  S.  W.  425  repair   is   demurrable  if  it  fails  to  al- 

( demurrer  to  evidence  sustained  where  lege  that  a  reasonable  time  had  not  ex- 

the    servant   had   worked   several    days  pired.      Parker   v.   Drakeshoro    Coke   cf 

after   the  time  when   a   new  appliance  Coal  Min.  Co.    (1906)    29  Ky.  L.  Rep. 

was   to  have  been   furnished)  ;    Sharon  825,  96  S.  W.  575.     And  see  Ballon  v. 

Fire  Brick  Go.  v.  Miller   (1910)   104  C.  Potter   (1908)   32  Ky.  L.  Rep.  779,  10& 

C.    A.    340,    181    Fed.    830;    Parker    v.  S.  W.  1178. 

Drakesloro    Coke     &     Coal     Min.     Go.  In  Clark  v.  Chicago,  R.  J.  &  P.  R.  Co. 

(1906)    29  Ky.  L.  Rep.  825,  96  S.  W.  (1907)    231   111.   548,   83   N.   E.   286,   a 

575 ;  Andrecsik  v.  'New  Jersey  Tube  Go.  judgment  for  the  plaintiff  was  sustained 

(1906)   73  N.  J.  L.  664,  4  L.R.A.  (N.S.)  although  he  remained  at  work  after  the 

913,    63    Atl.    719,    9    Ann.    Cas.    1006;  time  fixed  for  the  repairs;  but  this  de- 

Mull   v.    Curtice   Bros.    Go.    (1902)    74  cision  is  based  upon  the  fact  that  the 

App.   Div.    561,    77    N.   Y.    Supp.    813;  mechanism    of    the   machine    was    very 

Bilje  V.  Hettich  (1902)   95  Tex.  321,  67  complicated    and    the    plaintiff    was    a 

S.  W.  90 ;  Cunning  System  v.  Lapointe  minor  and  inexperienced. 

(1904)  212  111.  274,  72  N.  E.  393   (serv-  An  employee  who  had  complained  of 

ont    worked    three    days,   when   repairs  an   unguarded   hole   in   an   upper  floor, 

could  have  been  made  in  two  or  three  and  who,  four  days  thereafter,  saw  lum- 

hours)  ;    Samuel    Clippies    Woodenware  ber  piled  near  the  hole,  with  which  to 

Go.  V.  Walins_  (1908)    140  111.  App.  624  make  the  repairs,  will  not  be  held  to 

(servant  not  justified  in  working  three  have  reassumed  the  risk,  where  he  was 
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promise  was  not  kept,  he  is  entitled  to  rely  upon  it,  and  does  not  as- 
sume the  risk  of  the  master's  failure  to  carry  it  out.'] 

1350.  [426]  Volenti  non  fit  injuria,  as  a  defense.— Under  the 
-modern  English  doctrine  that  the  question  whether  the  action  is 
barred  by  the  operation  of  the  maxim.  Volenti  non  fit  injuria,  is  al- 
most invariably  one  which  is  to  be  determined  by  the  jury  (see  § 
1294,  ante),  it  is  clear  that  a  diminished  importance  attaches  to  the 
fact  that  a  promise  was  given.  In  the  ordinary  type  of  cases  it  is  a 
merely  corroborative  circumstance,  which  tends  to  sustain  the  justi- 
fiability of  a  conclusion  which  the  jury  usually  has  a  right  to  draw, 
■even  if  this  element  is  not  present.^ 

In  the  United  States  no  decision  has,  it  would  seem,  been  rendered 
in  which  the  provinces  of  the  court  and  jury  have  been  delimited 
with  special  reference  to  this  defense.  Judging  from  analogy,  it  may 
lie  supposed  that,  in  a  case  where  it  was  advisedly  relied  upon,  the 
juridical  situation  would  be  regarded  as  identical  with  that  which 
•would  have  existed  if  the  defense  of  assumption  of  risks  had  been 
raised.     See  §  1293,  subd.  b,  ante. 

1351.  [427]  Contributory  negligence  as  a  defense  in  cases  where  a 
promise  was  given;  generally. — a.  During  the  period  covered  by  the 
promise. — The  question  whether  a  servant  was  guilty  of  contributory 
negligence  in  view  of  the  testimony  which  is  commonly  produced  in 
cases  of  the  kind  under  review  will  be  found  to  depend  upon  two  con- 
siderations, viz.,  whether  the  election  to  take  the  risk  was  pnadent, 
and  if  so,  whether  due  care  was  exercised  by  the  servant  in  view  of 

injured  five  days  after  seeing  the  lum-  i  See  Wallace  v.   Culler  Paper  Mills 

ber    Huggard    v.    Q-luoose    Sugar    Bef.  Co.   (1892)   19  So.  Sess.  Cas.  4th  series, 

Co.    (1906)    132  Iowa,   724,   109  N.  W.  915;   Foley  v.  Webster    (1892)    2  B.  C. 

475.  138,  in  both  of  which  the  plaintiff  was 

When  a  servant  knows,  or  ouglit  to  allowed  to  recover,  although  he  fully  ap- 

know,  that  a  promise  to  repair  will  not  predated  the"  risk. 

be  performed,   and  yet  remains   in   the  In   one   Australian   case   it   was   lield 

service,  he  cannot  be  longer  regarded  as  that  the  maxim.  Volenti  non  fit  injuria, 

acting  upon  the  promise.     Bilje  v.  Het-  was  a  bar  to  the  action  where  the  serv- 

tich  (1902)  95  Tex.  321,  67  S.  W.  90.  ant   had   continued   to   use   a   defective 

8  Pennsylvania    R.     Co.     v.     Forstall  boiler  after  receiving  a  promise  that  it 

(1908)    87   C.   C.  A.   73,   159  Fed.  893;  would    be    repaired.      Simat    v.    Silva 

Bedford  Quarries  Co.  v.  Turner   (1906)  (1887)    8   New   So.   Wales,   L.  R.    (L.) 

38  Ind.  App.  552,  77  N.  E.  58.  415.     But  this  was  decided  before  the 

If   the   time    and   opportunity   to    re-  modern  English  doctrine  was  established 

pair    are    past    and    the    repair    is    not  by  the   rulings   of  the  court  of  appeal 

made,  and  the  servant  continues  to  work  and  the  House  of  Lords,  and  is  in  any 

not  knowing  that  it  has  not  been  made,  event     irreconcilable     with     Clarke     v. 

and  is  injured,  then  it  cannot  be  held  Eolmes   (1862)    7  Hurlst.  &  N.  937,  31 

■that  he  assumed  the  risk.     Gulf,  C.  £  L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992. 

S.  F.  R.  Go.  v.  Garren   ( 1903 )   —  Tex.  10  Week.  Rep.  405.    See  §  1347,  subd.  6 

<Civ.  App.  — -,  72  S.  W.  1028.  ante. 
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the  fact  that  the  employment  involved  an  unusual  amount  of  danger.^ 
(See  chapters  li.,  lii.,  ante.)  But  some  cases  seem  to  disclose  a  confu- 
sion of  thought  upon  the  subject.^ 

It  is  manifest  that  contributory  negligence  of  the  latter  description 
merely  involves  a  special  application  of  the  general  principle  that  ev- 
eryone is  bound  to  use  that  degree  of  care  which  the  circumstances 
require,  and  as  the  danger  covered  by  the  promise  is,  ex  hypothesi, 
greater  than  that  which  the  servant  would  ordinarily  be  called  upon  tO' 
incur,  the  inquiry  in  cases  dealing  with  this  aspect  of  his  conduct  ia 
merely  whether  he  has  exercised  the  increased  degree  of  care  demand- 
ed by  the  increased  peril.  These  cases  will  be  reviewed  in  a  later 
section  (1356),  and  our  attention  will  first  be  given  to  those  which 
exemplify  the  more  special  and  characteristic  eifects  of  the  promise, 
and  illustrate  that  form  of  contributory  negligence  which  consists  in 
staying  in  a  position  which  necessitates  exposure  to  a  continuous 
risk  greater  than  a  prudent  man  would  consent  to  incur. 

The  general  principle  underlying  the  decisions  is  that  the  giving 
of  the  promise  is  merely  to  strengthen  the  servant's  position  in  respect 
to  the  inference  that  might  be  drawn  as  to  his  want  of  care  in  ex- 
posing himself  to  the  particular  danger  to  which  the  promise  relates. 
The  promise  does  not,  ipso  facto,  entitle  the  servant  to  recover.^  It 
would  seem  to  follow,  therefore,  that  the  correct  theory  of  the  effect 
of  a  promise  in  this  connection  is  simply  this, — that  in  many  instan- 

1  These  two  points  are  manifestly  W.  561.  Disapproving  an  instruction 
quite  distinct,  and  are  properly  differ-  which  permitted  the  plaintift'  to  recover 
entiated  in  Counsell  v.  Hall  (1888)  145  merely  by  reason  of  his  having  con- 
Mass.  468,  14  N.  E.  530.  tinned  to  work  in  reliance  on  the  prom- 

2  See,  for  example,  Corcoran  v.  Mil-  ise,  and  without  regard  to  the  ques- 
waukee  Gaslight  Go.  (1892)  81  Wis.  tion  whether  he  may  not  have  been 
191,  51  N.  W.  328,  where  the  court  ap-  negligent  in  the  premises. 

pears  to  waver  between  a  theory  which  In   another   ease   an   instruction   was 

would  deprive  the  servant  •of  a  right  to  held  erroneous  which  in  effect  declared, 

recover  on  the  ground  of  negligence  in  as    a    conclusion    of    law,    that,    if    the 

continuing  to  work,  and  the  theory  that  master  promised  repairs,  he  was  liable, 

he  did  not  take  appropriate  precautions  without  regard  to  the  character  of  the 

in  view  of  the  dangers  of  the  situation,  defects,   or   the  probability   or   improb- 

3  It  has  never  "been  held  that  the  ability  of  danger,  or  to  the  question 
promise  of  a  master  to  repair  a  de-  whether,  all  things  considered,  the 
fective  machine  or  implement  used  in  plaintiff  was  or  was  not  so  negligent  in 
his  business,  and  known  bv  both  [him  continuing  to  work  that  he  ought  not 
and  the  servant]  to  be  dangerous,  will  to  recover.  MoKelvey  v.  GhesapeaJce  & 
relieve  the  servant  from  the  ordinary  0.  R.  Go.  (1891)  35  W.  Va.  500,  14 
result  of  contributory  negligence  on  his  S.  E.  261.  Compare  Gounsell  v.  Ball 
own  part,  though  cases  may  be  found  (1888)  145  Mass.  468,  14  N.  E.  530; 
in  which  stress  was  laid  on  the  fact  that  International  &  G.  N.  R.  Go.  v.  Williams 
such  a  promise  was  made."  Gulf,  G.  d  (1891)  82  Tex.  342,  18  S.  W.  700,  which 
S.   F.   R.    Go.   V.   Brentford    ( 1891 )    79  are  tp  the  same  effect. 

Tex.   619,  23  Am.   St.   Rep.  377,   15   S. 
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ces  in  which,  if  the  element  of  a  promise  were  abstracted,  a  servant 
would  have  been  held  negligent,  as  a  matter  of  law,  the  presence  of 
that  element  renders  it  necessary  to  submit  the  case  to  the  jury.*  But 
the  doctrine  upon  the  subject  is  usually  enunciated  in  the  unqualified 
form  that  the  case  is  prima  facie  for  the  jury  whenever  it  is  proved 
that  a  promise  was  given.  * 


*  In  a  leading  case,  where  the  court 
declared  that,  apart  from  the  promise, 
the  servant's  continuance  of  work  would 
have  been  negligence  per  se,  the  follow- 
ing language  was  used:  "We  may  add 
that  it  was  for  the  jury  to  say  whether 
the  defect  in  the  cow-catcher  or  pilot 
was  such  that  none  but  a  reckless  engi- 
neer, utterly  careless  of  his  safety, 
would  have  used  the  engine  without  it 
being  removed.  If,  under  all  the  cir- 
cumstances, and  in  view  of  the  promises 
to  remedy  the  defect,  the  engineer  was 
not  wanting  in  due  care  in  continuing 
to  use  the  engine,  then  the  company 
will  not  be  excused  from  the  omission 
to  supply  proper  machinery,  upon  the 
ground  of  contributory  negligence. 
That  the  engineer  knew  of  the  alleged 
defect  was  not,  under  the  circumstances, 
and  as  matter  of  law,  absolutely  con- 
clusive of  want  of  due  care  on  his  part." 
Hough  V.  Texas  &  P.  R.  Co.  (1879)  100 
U.  S.  213,  225,  25  L.  ed.  612,  617. 

"As  the  risks  to  be  incurred  by  the 
servant,  under  such  circumstances  (i.  e., 
after  a  promise),  are  not  assumed  by 
him,  but  by  the  master,  the  loss  must 
fall  upon  the  latter,  unless  the  danger 
to  the  servant  is  so  great  that  the  policy 
of  the  law  will  forbid  persons,  even  un- 
der such  a  promise,  to  take  it,  and  then 
seek  compensation  in  the  courts;  or  un- 
less, having  taken  it,  the  servant,  by  his 
own  carelessness  in  performing  his 
work,  has  increased  the  risk  and  con- 
tributed to  his  own  injury.  Although 
the  promise  may  be  given,  the  law  does 
not  relieve  the  servant  of  the  duty  rest- 
ing upon  men  generally  of  using  reason- 
able care  for  his  safety.  J3ut  in  deter- 
mining whether  or  not  due  care  has  been 
observed  in  a  given  case,  the  promise 
and  its  natural  effect  upon  a  man  of 
ordinary  prudence  are  to  be  taken  into 
consideration."  Texas  d  N.  0.  R.  Go. 
V.  Bingle  (1895)  9  Tex.  Civ.  App.  322, 
29  S.  W.  674. 

In  another  case  the  language  used  is 
that  a  servant  who  has  been  promised 
by  the  master  that  an  incompetent  and 


unsafe  fellow  servant  shall  be  removed 
may  remain  for  a  time  in  the  service, 
without  being  conclusively  chargeable, 
as  a  matter  of  law,  with  contributory 
negligence,  even  though,  without  such 
promise,  he  would  have  been  so  charge- 
able. Lyherg  v.  Northern  P.  R.  Go. 
(1888)  39  Minn.  15,  38  N.  W.  632. 

It  has  been  aptly  remarked  that,  rely- 
ing upon  the  promises  of  a  master  to  re- 
move the  cause  of  danger,  "the  most 
prudent  workmen  will  often  take  risks, 
not  merely  on  account  of  their  own 
necessities,  but  in  consideration  of  their 
employers,  whose  interests  require  their 
continued  service."  Union  Mfg.  Go.  v. 
Morrissey  (1883)  40  Ohio  St.  148,  48 
Am.  Rep.  669. 

5  "No  doubt,  a  defect  thus  arising  in 
machinery  may  be  such  that  no  man  of 
ordinary  prudence  would  run  the  hazard 
of  working  on  it.  If  a  jury  should  find 
that  a  party  complaining  had  material- 
ly contributed  to  the  injury  by  his  own 
rashness,  the  action  could  not  be  main- 
tained, inasmuch  as  it  is  well  established 
that  a  plaintiff  who  has  materiallly  con- 
tributed to  his  own  injury,  by  his  own 
negligence,  cannot  recover,  although  he 
may  show  negligence  in  the  opposite 
party.  But  the  question  whether  the  in- 
jury of  which  a  plaintiff  complains  is 
to  be  ascribed  wholly  to  the  negligence 
of  the  defendant,  or  whether  the  plain- 
tiff has  had  any  share  in  bringing  it 
about,  is  one  wholly  for  the  jury.  In 
the  present  case,  the  jury  have  deter- 
mined this  question  in  favor  of  the 
plaintiff,  and  we  are  bound  by  their  de- 
cision." Glarlce  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937. 

See  also  Williams  v.  Whittall  (1885) 
2  Times  L.  R.  (Q.  B.  Div.)  165,  80  L.  T. 
Journ.  101  ;  Kane  v.  Northern  C.  R.  Co. 
(1888)  128  U.  S.  91,  32  h.  ed.  339,  9 
Sup.  Ct.  Rep.  16 ;  Northern  P.  R.  Go.  v. 
Babcoclc  (1894)  154  U.  S.  190,  38  L.  ed. 
958,  14  Sup.  Ct.  Rep.  978;  New  Jersey 
&  N.  r.  A'.  Go.  V.  Young  (1892)  1  C.  C. 
A.  428,  1  U.  S.  App.  96,  49  Fed.  723; 
Lehigh     Valley     Goal     Go.    v.     Warrek 
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It  is  not  very  material,  however,  to  determine  which  of  these  log- 
ical standpoints  is  to  be  regardied  as  the  appropriate  one.  For  prac- 
tical purposes  the  adoption  of  either  involves  the  result  that,  in  or- 
der to  preclude  the  servant  from  recovery,  it  must  be  shown  that  there 
is  some  special  reason,  apart  from  the  mere  continuance  of  work,  for 
imputing  to  him  contributory  negligence.     Whether  there  was  such 

(1898)   28  C.  C.  A.  540,  55  U.  S.  App.  91  Tex.  287,  42  S.  W.  971,  denying  writ 

437,  84  Fed.  866;  Barber  Asphalt  Pav-  of  error  in    (1897)    16  'lex.   Civ.  App. 

ing  Go.  v.  Austin   (1911)    108  C.  C.  A.  653,  41  S.  W.  90,  First  Appeal   (1895) 

365,  186  Fed.  443;  Woodward  Iron  Co.  9   Tex.   Civ.  App.   322,   29   S.   W.   674; 

V.  Jones   (1885)    80  Ala.  123;  Burling-  Carlson  v.   Wilkeson   Goal   &   Coke   Co 

■ton  &  C.  R.  Co.  V.  Liehe  (1892)  17  Colo.  (1898)    19  Wash.  473,  53  Pac.  725   (in 

280,  29  Pac.  175;  Carleton  Min.  d  Mill,  competent   coservant)  ;    Myhra   v.    Chi 

Go.  v.   Ryan    (1902)    29    Colo.   401,   68  cago,  M.  &  P.  S.  R.  Co.  (1911)  62  Wash 

Pac.    279;     Colorado    &    S.    R.    Co.    v.  1,  112  Pac.  939;  Beseloff  v.  Strandberg 

Reynolds  (1911)   51  Colo.  231,  116  Pac.  (1911)     62    Wash.    36,    113    Pac.    250; 

1043;    Missouri  Furnace   Co.  v.   Abend  McKelvey   v.    Chesapeake   d    0.   R.    Co. 

(1883)    107   111.  44,  47  Am.  Rep.   425;  (1891)    35  W.  Va.  500,  14  S.  E.  261 

Taylor  v.  Felsing    (1896)    164  111.  331,  Parfitt  v.  Sterling  Veneer  &  Basket  Co. 

45  N.  E.  161,  affirming    (1895)    63  111.  (1910)    68  W.  Va.  438,  69  S.  E.  985; 

App.     624;     Sicift    &    Co.    v.    Madden  Beach  v.  Bird  d  W.  Lumber  Co.   (1908) 

(1897)  165  111.  41,  45  N.  E.  979,  affirm-  135  Wis.  550,  116  N.  W.  245. 

ing    (1896)    63  111.  App.  341;   St.  Glair  Clarke  v.  Holmes   (1862)   7  Hurlst.  & 

'h'ail  Co.  v.  Smith    (1892)    43  111.  App.  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur. 

105;     Illinois    C.    R.    Co.    v.    Weiland  N.  S.  992,  10  Week.  Rep.  405,  seems  to 

(1896)     67    111.    App.    332     (inadequate  overthrow  the  authority  of  a  nisi  prius 

number  of  employees)  ;   Ridges   </.   Chi-  ruling  made  by  Martin  B.,  in  the  same 

cago  ( 1897 )   72  111.  App.  142 ;  Cotton  v.  year,  to  the  effect  that  where  work  is  be- 

■Center  Coal  Min.  Go.   (1909)   147  Iowa,  ing  carried  on,  part  of  which  is  unsafe 

427,  123  N".  W.  381;  Dempsey  v.  Saio-  without  certain   precautions   which  the 

_yer    (1901)    95  Me.  295,  49  Atl.   1035;  employer   promises   to  provide,   and  he 

Hines  v.  Waltham  Mfg.  Co.   (1911)   208  goes  away  leaving  general  directions  to 

Mass.  282,  94  N.  E.  464;  Lyttle  v.  Chi-  get  on  with  the  work,  and  in  his  absence 

cago  d  W.  M.  R.  Go.    (1890)    84  Mich,  the  dangerous  work  is  carried  on  before 

289,  47  N.  W.  571   ( incompetent  coserv-  the  precautions  have  been  taken,  and  an 

ant)  ;    Roux  v.  Blodgett  d  D.   Lumber  injury  results  to  a  workman  engaged  on 

'Go.   (1891)  85  Mich   519,  13  L.R.A.  728,  another  part  of  the  work,  while  knowing 

24  Am.  St.  Rep.  102,  48  N.  W.  1092;  of  the  danger,  the  latter  cannot  recover 

Greene  v.  Minneapolis  d  St.  L.  R.  Co.  against  the  employer.     Smith  v.  Dowell 

(1883)   31  Minn.  249,  47  Am.  Rep.  785,  (1862)    3  Fost.  &  F.  238.     But  the  ef- 

17  N.  W.   378;    Gibson  v.  Minneapolis,  feet  of  the  promise  was  not  discussed. 

St.  P.  d  S.   Ste.  M.  R.  Co.    (1893)    55  The  New  York  court  of  appeals  in  one 

Minn.  177,  43  Am.  St..  Rep.  482,  56  N.  case  adopted  the  theory  that  there  is  a 

W.   686;    Schlitz  v.  Pabst  Brewing  Go.  formal  distinction  between  the  case  of  a 

(1804)    57  Minn.   303,   59  N.  W.   188;  servant   who   knowingly   enters    into   a 

Smith    V.    E.    W.    Backus    Lumber    Co.  contract  to  work  on  defective  machin- 

(1896)    64   Minn.  447,   67   N.   W.   358;  ery,   and   that   of   one   who,   on   a  tem- 

Laning  v.  'Neio  York  C.  R.  Co.    (1872)  porary  defect  arising,  is  induced  by  the 

49  N".  Y.  521,  10  Am.  Rep.  417;   Union  master,     after     the     defect     has     been 

Mfg.  Co.  V.  Morrissey    (1883)    40  Ohio  brought  to  the  knowledge  of  the  latter 

■St.  148,  48  Am.  Rep.  669;  Wust  v.  Erie  to  continue  work  under  a  promise  that 

City  Iron  Works    (1892)    149  Pa.  263,  the   defect  shall   be   remedied.     Laning 

24  Atl.  291;  Powers  v.  Standard  Oil  Go.  v.  T^ew  York  C.  R.  Co.   (3872)   49  N.  Y. 

(1898)  53    S.    C.    358,    31    S.   E.    276;  .521,  10  Am.  Rep.  417. 

Bodie   V.    Charleston   d    W.    G.   R.    Go.  In  Sweeney  v.  Berlin  d  J.  Envelope 

(1901)    61    S.    C.   468,   39    S.    E.    715;  Go.   (1886)   101  N.  Y.  520,  54  Am.  Rep. 

Texas  d  N.  0.  R.  Go.  v.  Bingle   ( 1897 )  722,  5  N.  E.  358,  the  court  seems  to  con- 
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a  reason  in  any  given  case  is  a  question  -which  involves  a  consideration 
of  the  two  elements  which  indicate  what  may  be  termed  the  aggregate 
amount  of  the  danger  to  which  the  servant  has  exposed  himself  by 
continuing  work,  viz.^  the  imminence  and  greatness  of  the  peril  and 
the  length  of  time  during  which  the  exposure  to  it  has  continued.  On 
the  one  hand,  the  more  serious  the  peril,  the  more  rapidly  will  the 
permissible  period  of  continuance  run  out.  On  the  other  hand,  the 
fact  that  under  the  doctrine  of  probabilities  some  accident  will  sooner 
or  later  occur  as  a  result  of  exposure  to  an  even  moderate  peril,  when 
it  is  constantly  incurred,  for  a  considerable  period,  justifies  the  argu- 
ment that,  the  longer  the  time  that  has  elapsed  without  a  fulfilment 
of  the  promise  to  remedy  a  defect,  the  more  certainly  has  the  servant 
been  guilty  of  negligence  in  continuing  in  the  employment.*  It  is 
obvious  that,  in  most  instances,  both  these  elements  must  be  consid- 
ered to  some  extent.  Ordinarily,  therefore,  it  may  be  said,  in  mathe- 
matical language,  that  the  rights  of  the  servant  are  determinable  with 
reference  to  the  sum  of  two  variable  quantities,  though  in  the  nature 


cede  that,  if  the  promise  there  made 
had  related  to  tlie  removal  of  a  defect 
in  a  part  of  the  machine,  he  would  not 
necessarily  have  been  guilty  of  negli- 
gence. In  both  of  these  cases  Clarke  v. 
Holmes  is  cited  vi^ith  approval,  a  cir- 
•cumstanoe  which  leaves  no  doubt  as  to 
the  actual  position  of  the  court,  and 
which  is  significant  in  view  of  the  New 
York  decisions  commented  upon  in 
§  LSSS,  post. 

Under  the  Missouri  doctrine  reviewed 
in  §  1214,  ante,  it  is  plain  that  the  right 
of  the  servant  to  go  to  the  jury  on  the 
question  of  his  contributory  negligence 
is  not  in  any  way  dependent  upon  his 
having  received  a  promise  from  the  mas- 
ter that  the  danger  will  be  removed. 
Pauck  V.  St.  Louis  Dressed  Beef  &  Pro- 
vision Co.  (1901)  159  Mo.  467,  61  S.  W. 
«06. 

But  the  following  statement  pos- 
sibly has  no  special  reference  to  that 
•doctrine :  "It  would  be  simply  inhuman 
to  hold  that  if  the  employee,  thinking 
the  machinery  he  is  using  is  to  some  de- 
gree unsafe,  reports  its  condition  to  his 
•employer  and  is  then  told  to  continue  to 
use  it  for  a  short  time,  and  that  it  will 
be  immediately  repaired,  and  then,  in 
obedience  to  instructions,  continues  his 
work  cautiously,  believing  that  he  can 
by  great  care  avoid  an  accident  until  the 
evil  is  remedied,  and  is  injured  in  spite 
M.  &  S.  Vol.  IV.— 244. 


of  all  these  precautions,  his  master  is 
not  guilty  of  negligence,  but  that  the 
servant  is,  and  that  therefore  there  can 
be  no  recovery.  Such  a  rule,  too,  would 
be  as  bad  for  the  master  as  it  is  for 
the  servant.  It  certainly  is  not  the 
law."  Conroy  v.  Vulcan  Iron-Works 
(1878)   6  Mo.  App.  105. 

In  Holmes  v.  Worthington  (1861)  2 
Fost.  &  F.  533,  Willes,  J.,  charged  the 
jury  as  follows:  "If  the  defendants 
knew  of  the  defect,  and  undertook  to  re- 
pair it,  and  the  plaintiff  went  on  work- 
ing, relying  on  their  repairing  it,  then 
they  may  be  liable.  If  the  plaintifi' 
complained  of  the  defect,  and  the  de- 
fendants promised  that  it  should  be 
remedied,  he  is  not  to  be  deprived  of  his 
remedy,  merely  because,  relying  on  their 
promise,  he  remained  in  their  employ- 
ment." 

6  "The  probability  of  suffering  injury 
is  measured  in  some  degree  by  the 
length  of  the  period  of  exposure.  One 
may  be  especially  watchful  to  avoid  dan- 
ger for  a  time,  while  the  same  degree  of 
watchfulness  would  not  be  so  likely  to 
be  exercised  continuously."  "Reason- 
ably prudent  men  may  expose  them- 
selves, for  a  brief  period  of  time,  to  pos- 
sible risks,  not  of  the  gravest  kind,  when 
they  would  refuse  to  do  so  continuous- 
ly." Lyherg  v.  Northern  P.  R.  Co. 
(1888)   39  Minn.  15,  38  N.  W.  632. 
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of  the  case  it  usually  happens  that  the  principal  stress  is  laid  upon 
one  or  other  of  these. 

h.  After  the  expiration  of  the  period  covered  hy  the  promise. — 
It  is  clear  that  in  all  cases  where  the  circumstances  were  such  that,  if 
the  promise  had  not  been  given,  the  servant's  continuance  of  work 
would  have  rendered  him  chargeable,  as  a  matter  of  law,  with  con- 
tributory negligence,  this  defense  furnishes  a  conclusive  bar  to  the 
action,  if  the  injury  was  received  after  the  expiration  of  the  period 
during  which  the  servant  was  justified  in  relying  on  the  performance 
of  the  promise.''  On  the  other  hand,  in  cases  where  contributory  neg- 
ligence would  not  have  been  viewed  as  a  necessary  inference  in  point 
of  law,  the  only  effect  of  the  expiration  of  the  period  covered  by  the 
promise  is  to  introduce  another  evidential  item  for  the  consideration 
of  the  jury. 

1352.  [428]  Contributory  negligence,  as  inferred  from  the  gravity  of 
the  risk  encountered. — The  general  rule  which  is  applicable  in  this 
connection  has  been  thus  laid  down :  "If  the  nature  of  the  defects  in 
the  machine  is  such  as  to  create  an  open,  imminent  danger  such  as 
no  prudent  man,  careful  of  his  life  and  limb,  and  none  but  a  reck- 
less man,  would  risk,  then  the  injury  results  from  his  own  negli- 
gence, .  .  .  but  if  the  nature  of  the  defect  is  not  such  as  to  im- 
press a  prudent  man  with  a  feeling  or  consciousness  of  imminent 
danger,  then  the  master  is  liable."  ^ 

The  first  half  of  this  statement  expresses  the  rule  in  the  form  which 

f  Woodward  Iron  Co.  v.  Jones  (1885)  may  not  beco.me  negligent  according  to 

80  Ala.  123.  the     circumstances     of    the     particular 

In  a  later  ease  this  court  again  de-  case."     Eureka  Co.  v.  Bass    (1886)    81 

fined   its   position   as   follows:    "If   the  Ala.  200,  60  Am.  Rep.  152,  8  So.  216. 

employee  continues  to  expose  himself  to  To  the  same  effect,  see  Bridges  v.  Ten- 

the  danger  by  remaining  in  the  service  nessee  Coal,  I.  d  R.  Go.  (1895)  109  Ala 

longer    than    this    [i.    e.,    a,    reasonable  287,  19  So.  495. 

period],  he  does  so  in  the  face  of  the  l  McKelvey  v.  Chesapeake  &  0.  R.  Co. 
fact  that  the  promise  of  the  employer  (1891)  35  W.  Va.  500,  14  S.  E.  261. 
is  violated,  and  that  he  has  no  reason-  If  the  servant,  knowing  of  defects  in 
able  expectation  of  its  fulfilment.  He  machinery,  or  unsuitableness  of  an  ap- 
can  no  longer,  therefore,  rely  upon  the  pliance,  notifies  the  master  thereof,  and 
promise,  and  must  know  that  his  con-  the  master  promises  to  remedy  the  de- 
tinuance  in  service  under  such  circum-  feet,  and  the  servant,  in  reliance  upon 
stances  is  equally  as  hazardous  and  such  promise,  continues  to  use  the  ap- 
hopeless  of  remedy  as  if  no  assurance  or  pliance,  and  is  shortly  thereafter  in- 
promise  had  ever  been  made.  A  prom-  jured,  the  master  is  liable,  unless  the 
ise  already  broken  can  afford  no  reason-  danger  is  so  manifest  that  no  reason- 
able guaranty  of  the  fulfilment  of  any  ably  prudent  person  would  incur  the 
expectation  based  on  its  disappointed  risk.  Schwab  v.  Washington  Luna 
assurances.  .  .  .  The  risk,  there-  Park  Co.  (1911)  112  Va.  456,  71  S.  E. 
fore,   again  becomes   his   own,   and  his  542. 

conduct,  as  we  have  said,  although  not  See  note  to  Comer  v.  Meyer,  29  L.E.A, 

necessarily  or  per  se  negligent,  may  or  (N.S.)  597. 
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it  would  naturally  take  in  cases  in  -which  the  servant's  right  of  recov- 
ery is  denied.  It  implies  that  the  mere  giving  of  a  promise  will  not 
of  itself  suspend  the  operation  of  the  principle  that  a  servant  cannot 
recover  for  an  injury  of  which  his  own  negligence  was  an  efficient 
cause,  and  that  he  will,  therefore,  be  unable  to  maintain  an  action 
wherever  the  danger  to  which  he  was  exposed  after  receiving  the  prom- 
ise is  such  that  no  man  of  ordinary  prudence  would  have  run  the  haz- 
ard of  remaining  in  the  employment  even  for  the  briefest  period.* 
The  second  half  of  the  statement  expresses  the  rule  in  the  language 


2  "Where  an  employee  knows  that  the 
danger  is  great  and  immediate,  such  as 
a  reasonably  prudent  man  would  not 
assume,  he  cannot  recover  for  an  injury, 
even  though  he  remained  in  the  employ- 
er's service  in  reliance  upon  the  latter's 
promise  to  remedy  the  defects  which 
produced  the  danger."  Indianapolis  & 
St.  L.  R.  Co.  V.  Watson  (1887)  114  Ind. 
20,  5  Am.  St.  Rep.  578,  14  N.  E.  721, 
15  N.  E.  824. 

A  promise  to  an  employee  by  a  vice 
principal,  to  make  the  place  where  he 
is  at  work  safe,  does  not  relieve  the  em- 
ployee from  the  obligation  to  leave  a 
place  which  is  manifestly  or  immediate- 
ly dangerous.  Miller  v.  jiullion-Beck  & 
C.  Min.  Co.  (1898-)  18  Utah,  358,  55 
Pac.  58. 

Similar  language  is  used  in  Clarice 
v.  Holmes  (1862)  7  Hurlst.  &  N.  937, 
31  L.  J.  Exeh.  N.  S  356,  8  Jur.  N.  S. 
992,  10  Week.  Rep.  405;  District  of  Co- 
lumbia V.  McEUigott  (1886)  117  U.  S. 
621,  29  L.  ed.  94'6,  6  Sup.  Ct.  Rep.  884 ; 
Kane  v.  Northern  C.  R.  Co.  (1888)  128 
U.  S.  91,  32  L.  ed.  339,  9  Sup.  Ct.  Rep. 
16;  Roccia  v.  Black  Diamond  Coal  Min. 
Co.  (1903)  57  C.  C.  A.  567,  121  Fed. 
451;  Alteriac  v.  West  Pratt  Coal  Co. 
(1909)  161  Ala.  435,  49  So.  867  (rock 
in  roof  of  mine  liable  to  fall  at  any 
minute)  ;  8t.  Louis,  A.  &  T.  R.  Co.  v. 
Kelton  (1892)  55  Ark.  483,  18  S.  W. 
933;  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
Holman  (1909)  90  Ark.  555,  120  S.  W. 
146;  A.  L.  Clark  Lumler  Co.  v.  Johns 
(1911)  98  Ark.  211,  135  S.  W.  892; 
Harvey  v.  Alturas  Gold  Min.  Co.  (1893) 
3  Idaho,  510,  31  Pac.  819;  Crum  v. 
North  Vernon  Pump  &  Lumber  Co. 
(1904)  34  Ind.  App.  253,  72  N.  E.  193, 
appeal  dismissed  in  (1904)  163  Ind. 
596,  72  N.  E.  587  (refuse  being  thrown 
from  upper  floor  of  sawmill)  ;  Morbach 
V.  Home  Min.  Co.   (1894)   53  Kan.  731. 


37  Pac.  122  (shaft  insufficiently  tim- 
bered,— servant  already  injured  once  by 
fall  of  rocks)  ;  Smith  v.  E.  W.  Backus 
Lumber  Co.  (1896)  64  Minn.  447,  67  N. 
W.  358;  Buckner  v.  Stock  Yards  Horse 
d  Mule  Co.  (1909)  221  Mo.  700,  120  S. 
W.  766 ;  McAndrews  v.  Montana  Union 
n.  Co.  (1895)  15  Mont.  290,  39  Pac.  85 
(defective  hand  car  likely  to  jump  the 
track  at  any  moment)  ;  Comer  v.  Meyer 
(1909)  78  N.  J.  L.  464,  29  L.R.A.(N.S.) 
597,  74  Atl.  497;  Thompson  v.  Chicago, 
M.  d  St.  R.  Co.  (1911)  27  S.  D.  567,  132 
N.  W.  158;  Starch  v.  Washington  Union 
Coal  Co.  (1910)  61  Wash.  213,  112 
Pac.  235 ;  Brewer  v.  Tennessee  Coal 
Iron  &  R.  Co.  (1896)  97  Tenn.  615,  37 
S.  W.  549  (employee  continued  to  use 
for  a  walk,  upon  dismounting  from  cars, 
a,  piece  of  timber  originally  18  inches 
wide,  after  it  had  been  worn  until  it 
was  only  2  or  3  inches  wide  on  top)  ; 
Texas  &  N.  0.  It.  Co.  v.  Bingle  (1895) 
9  Tex.  Civ.  App.  322,  29  S.  W.  674. 

In  a  case  where  a  laborer  was  injured 
by  the  fall  of  a  gravel  bauK  which  he 
liad  requested  his  employer  to  watch,  lo 
is  error  to  charge  the  jury  that,  in  de- 
termining the  question  of  contributory 
negligence,  they  need  only  inquire 
whether  the  plaintiff  continued  at  his 
work  longer  than  was  reasonably  suf- 
ficient to  enable  the  employer  to  pro- 
vide some  one  to  watch  the  bank.  Such 
an  instruction  would  leave  the  jury  at 
liberty  to  find  the  plaintiff  to  have  been 
free  from  negligence,  although  they  may 
have  believed  from  the  evidence  that  no 
man  of  ordinary  prudence  would  have 
entered  upon  and  continued  the  work 
for  any  time,  however  brief,  without 
someone  being  appointed  to  watch  the 
bank.  District  of  Columbia  v.  McEUi- 
gott (1885)  117  U.  S.  621,  29  L.  ed. 
946,  6  Sup.  Ct.  Rep.  884 
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which  is  appropriate  to  cases  in  which  the  servant's  right  of  recovery 
is  conceded.  It  affirms  the  principle,  applied  or  enunciated  in  nu- 
merous cases,  that  the  master's  promise  will  entitle  the  servant  to  re- 
cover for  any  injury  received  within  a  reasonable  time  after  the  prom- 
ise was  given,  unless  the  danger  which  the  master  agreed  to  remove 
was  such  that  no  prudent  man  would  have  exposed  himself  to  it.' 

Usually,  of  course,  it  is  a  question  of  fact  for  the  jury  whether 
the  defect  was  one  of  such  nature  that  only  an  imprudent  man  would 
have  continued  to  use  the  defective  appliance.*  The  mere  fact  that 
the  servant  was  aware  that  the  danger  to  which  he  would  be  exposed 

3  Eomestake  Min.  Co.  v.  Pullerton  interfere  with  verdict  for  plaintiff, 
(1895)  16  C.  C.  A.  545,  3B  U.  S.  App.  found  by  two  juries)  ;  Great  Northern 
32,  69  Fed.  923;  Musser-Sauntry  Lamd,  R.  Co.  v.  McDermid  (1910)  100  C.  C.  A. 
Logging,  &  Mfg.  Co.  v.  Broivn  (1903)  525,  177  Fed.  105;  Ohio  &  P.  Milk  Co. 
61  C.  C.  A.  207,  126  Fed.  141;  Marcum  v.  Fehl  (1911)  109  C.  C.  A.  640,  187 
V.  Three  States  Lumler  Go.  ( 1908 )  88  Fed.  792 ;  Marcum  v.  Three  States  Lum- 
Ark.  28,  113  S.  W.  357;  North  Chicago  her  Go.  (1908)  88  Ark.  28,  113  S.  W. 
Street  R.  Co.  v.  Aufmann  (1906)  221  357;  Anderson  v.  Seropian  (1905)  147 
111.  614,  112  Am.  St.  Rep.  207,  77  N.  Cal.  201,  81  Pac.  521;  Gundlach  v. 
E.  1120;  Southern  Kansas  R.  Co.  v.  Schott  (1901)  192  111.  509,  85  Am.  St. 
Croker  ( 1889 )  41  Kan.  747,  13  Am.  St.  Rep.  348,  61  N.  E.  332 ;  Scott  v.  Parlin 
Rep.  320,  21  Pac.  785;  Atchison,  T.  &  d  0.  Go.  (1910)  245  111.  460,  92  N.  E. 
jS.  F.  R.  Co.  V.  Midgett  (1895)  1  Kan.  318,  affirming  (1908)  146  111.  App.  92; 
App.  138,  40  Pac.  995 ;  Greewe  V.  MiMne-  Taylor  v.  Star  Coal  Go.  (1899)  110 
apolis  &  St.  L.  R.  Go.  (1883)  31  Minn.  Iowa,  40,  81  N.  W.  249;  Copeland  v. 
249,  47  Am.  Rep.  785,  17  N.  W.  378;  Ferris  (1902)  118  Iowa,  554,  92  N.  W. 
Rothenberger  v.  Northwestern  Gonsol.  699;  Atchison,  T.  &  S.  F.  R.  Go.  v. 
Mill.  Go.  (1894)  57  Minn.  461,  59  N.  Sledge  (1904)  68  Kan.  321,  74  Pac. 
W.  531;  Harris  v.  Hewitt  (1896)  64  1111;  Buffalo  Creek  Coal  Min.  Co.  v. 
Minn.  54,  65  N.  W.  1085;  Smith  v.  E.  Hodges  (1906)  30  Ky.  L.  Kep.  346,  98 
W.  Backus  Lumher  Co.  (1896)  64  Minn.  S.  W.  274;  Schlitz  v.  Pahst  Brewing  Go. 
447,  67  N.  W.  358;  Antletz  v.  Smith  (1894)  57  Minn.  303,  59  N.  W.  188; 
(1906)  97  Minn.  217,  106  N.  W.  517;  Smith  v.  E.  W.  Backus  Lumher  Go. 
Viou  V.  Brooks-Scanlon  Lumler  Go.  (1896)  64  Minn.  447,  67  N.  W.  358; 
(1906)  99  Minn.  97,  108  A.  W.  891,  9  Gray  v.  Red  Lake  Falls  Lumber  Go. 
Ann.  Cas.  318;  Orcutt  v.  J.  Neils  Lum-  (1901)  85  Minn.  24,  88  N.  W.  24; 
her  Co.  (1911)  134  Minn.  331,  131  N.  Taylor  v.  Nevada-California  Oregon  R. 
W.  464;  Conroy  v.  Vulcan  Iron  Works  Go.  (1902)  26  Nev.  415,  69  Pac.  858; 
(1876)  62  Mo.  35;  Sioux  City  d  P.  R.  Hempstock  v.  Lackawanna  Iron  &  Steel 
Co.  V.  Finlayson  (1884)  16  Neb.  578,  Co.  (1905)  98  App.  Div.  332,  90  N.  Y. 
49  Am.  Rep.  724,  20  N.  W.  860;  Pat-  Supp.  663;  Breckenridge  v.  Reagan 
terson  v.  Pittsburg  &  G.  R.  Co.  (1874)  (1901)  22  Ohio  C.  C.  71,  12  Ohio  C. 
76  Pa.  389,  18  Am.  Rep.  412;  Brown-  T>.  50;  Webster  v.  Monongahela  River 
field  V.  Hughes  (1889)  128  Pa.  194,  15  Gonsol.  Coal  &  Coke  Go.  (1902)  201 
Am.  St.  Rep.  667,  18  Atl.  340.  Pa.  278,  50  Atl.  964;   Virginia  &  N.  G. 

i  Clarke  v.  Holmes  (1862)  7  Hurlst.  Wheel  Go.  v.  Harris  (1905)  103  Va. 
&  N.  927,  31  L.  J.  Exch.  N.  S.  356,  8  708,  49  S.  E.  991;  Leeson  v.  Saw-Mill 
Jur.  N.  S.  992,  10  Week.  Rep.  405;  Phoenia;  (1906)  41  Wash.  423,  83  Pac. 
Hough  V.  Texas  &  P.  R.  Go.  (1879)  100  891;  Morgan  v.  Rainier  Beach  Lumber 
U.  S.  225,  25  L.  ed.  617;  Clark  v.  Bar-  Co.  (1909)  51  Wash.  335,  22  L.R.A. 
ney  Dumping  Co.  (1901)  109  Fed.  235,  (N.S.)  472,  98  Pac.  1120;  Jensen  v. 
affirmed  in  (1901)  50  C.  C.  A.  616,  112  Hudson  Sawmill  Go.  (1897)  98  Wis. 
Fed.  921  (although  place  of  work  was  73,  73  N.  W.  434. 
obviously   dangerous,   court  declined  to 


§  1353]  PROMISE  TO  GUARD  AGAINST  DANGERS.  3893 

was  serious  is  not  necessarily  conclusive  against  him.  The  promise, 
and  its  natural  effect  upon  a  man  of  ordinary  prudence,  are  to  be 
taken  into  consideration.* 

When  the  imminence  of  the  danger  is  relied  upon  as  a  circumstance 
which  precludes  the  servant  from  recovery,  it  is  necessary  to  show 
that  the  injury  was  caused  by  an  event  which  might  reasonably  have 
been  expected  to  occur  in  consequence  of  the  existence  of  that  particu 
lar  danger  to  which  the  master's  promise  related.^  ;i 

[In  determining  merely  whether  the  danger  was  too  great  and  im- 
minent for  the  servant  to  continue  the  work  notwithstanding  the 
promise,  the  length  of  time  which  he  worked  in  safety  after  the 
promise  is  to  be  considered.''] 

1353.  [429]  Contributory  negligence,  as  inferred  from  the  length  of 
time  the  servant  worked  after  the  giving  of  the  promise. — The 
circumstances  accompanying  the  promise  are  sometimes  of  such  a 
nature  as  to  show  that  the  servant  was  placed  under  a  peremptory 
and  immediate  obligation  to  discard  the  defective  instrumentality 
altogether,  or  to  discontinue  its  use  until  it  should  be  restored  to  ,a 
normally  safe  condition.*  But  in  the  great  majority  of  instances,  the 
mere  fact  of  giving  the  promise  necessarily  implies  that  the  servant  is 

5  Texas  &  N.  0.  R.  Co.  v.  Single  v.  Minneapolis  &  St.  L.  R.  Co.  (188;!) 
(1895)  9  Tex.  Civ.  App.  322,  29  S.  W.  31  Minn.  248,  47  Am.  Rep.  785,  17  N. 
674.  W.  378. 

A  finding,  in  answer  to  a  special  in-  ''  Shalgren   v.    Red   Cliff   Lumber   Co. 

terrogatory,   that   the   danger   of   using  (1905)    95  Minn.  450,   104  N.  W.  531; 

a,  defective  appliance  was  great,  appar-  Yerlces   v.    'Northern   P.   R.   Co.    (1901) 

ent,  and  continuous,  will  not  overcome  112  Wis.  184,  88  Am.  St.  Rep.  961,  88 

the  effect  of  a  general  verdict  for  the  N.   W.   33. 

plaintiff,  where  there  is  no  finding  that  1  In  one  case  it  was  considered  that 

an   ordinarily   prudent  man  would  not  the  promise  of  the  master  in  response 

have   used   it  under  the  circumstances,  to  a  servant's  complaints,  to  furnish  a 

Indianapolis     Union     R.     Co.     v.     Ott  new  appliance,  amounted  to  an  implied 

(1894)   11  Ind.  App.  564,  38  N.  E.  842,  condemnation   of  the  appliance   in  use, 

39  N.  E.  529.     See  also  last  note.  and  did  not  relieve  the  servant  from  the 

6  An  engineer  is  not,  as  a  matter  of  imputation  of  negligence  in  continuing 
law,  negligent  in  taking  out  a  locomo-  to  use  the  old  appliance.  Purcell  Mill 
tive  with  the  "chafing-irons"  in  a  de-  c6  Eleniator  Co.  v.  EirJcland  (1898)  2 
fective  condition,  where  he  has  reported  Ind.  Terr.  169,  47  S.  W.  311.  The  serv- 
the  defect,  and  the  foreman  of  the  ant  there  was  injured  by  the  breaking 
roundhouse  has  promised  to  repair  it  of  a  wire  rope,  which  supported  him 
when  the  trip  is  finished;  the  only  prob-  while  he  was  painting  a  smokestack, 
able  imminent  danger  in  such  a  case  The  court  emphasized  the  fact  that  the 
being  that  the  engine  may  part  from  work  to  be  done  was  only  a  temporary 
the  tender,  and  that  is  not  a  personal  job,  and  took  the  ground  that,  as  it 
danger  but  one  merely  affecting  the  was  apparently  the  understanding  of 
property  of  the  railroad.  A  collision  the  master  that  the  old  rope  was  to  be 
which  causes  the  engine  to  override  the  discarded,  the  servant  was  negligent  in 
tender,  and  thus  cuts  off  the  escape  proceeding  to  use  it  without  giving  the 
of  the  engineer,  is  not  an  event  which  masier  time  to  supply  a  new  one.  The 
is  expected  to  be  anticipated.     Greene  case  is  merely  a  decision  upon  the  evi- 
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expected  to  go  on  working.  Sometimes  the  promise  is  given  in  words 
which  obligate  the  master  to  bring  about  a  restoration  of  normally 
safe  conditions  within  a  definite  time.  Under  such  circumstances  it 
is  presumably  the  duty  of  the  servant  to  determine,  immediately  af- 
ter the  giving  of  the  promise,  whether  he  will  incur  a  risk  which 
he  may  possibly  have  to  endure  for  the  entire  specified  period.^  More 
usually,  however,  the  time  at  which  the  promise  is  to  be  fulfilled  is 
not  expressly  mentioned.  The  legal  effect  of  the  promise  is  then 
considered  to  be  that  normally  safe  conditions  will  be  restored  in  a 
"reasonable  time."  '  In  most  of  the  cases  in  which  this  phrase  is  dis- 
cussed with  reference  to  specific  facts,  it  is  used  to  define  the  length 
of  the  period  during  which  the  servant  may  continue  in  the  employ- 
ment, without  being  necessarily  chargeable  with  negligence.*  But,  as 
we  have  already  seen  (§  1349,  ante),  it  is  also  appropriate  as  a  de- 


dence,  and  cannot  be  regarded  a3  hav- 
ing established  any  definite  legal  prin- 
ciple. 

If  the  promise  to  repair  the  defective 
appliance  was  accompanied  by  an  order 
to  turn  it  over  to  the  proper  agent  of 
the  defendant  for  the  purpose  of  having 
the  repairs  made,  the  servant  cannot 
recover  if  he  goes  on  using  it  witliout 
any  necessity.  Pleasants  v.  Raleigh  & 
A.  Air-Line  R.  Co.  (1886)  95  N.  C. 
195. 

I  2  Some  cases  bearing  upon  one  phase 
of  this  situation  are  cited  in  §  1355, 
note  1,  post. 

3  SiiAft  &  Go.  v.  Madden  (1897)  165 
111.  41,  45  N.  E.  979  (holding  tliat  it 
was  not  error  to  refuse  an  instruction 
which  would  disable  the  servant  from 
recovering  if  the  jury  found  that  the 
promise  was  indefinite  as  to  the  time 
when  the  defect  should  be  repaired,  and 
the  servant  continued  to  work  from  day 
to  day  with  the  knowledge  that  no  re- 
pairs had  been  made)  ;  S.  P.  Standard 
Oil  Co.  V.  Eelmiclc  (1897)  148  Ind.  457, 
47  N.  E.  14  (arguendo)  ;  Maryland 
Steel  Co.  V.  Engleman  (1905)  101  Md. 
661,  61  Atl.  314. 

4  See  Woodicard  Iron  Co.  v.  Jones 
(1885)  80  Ala.  123;  Monarch  Mim.  & 
Development  Co.  v.  De  Yoe  (1906)  36 
Colo.  270,  85  Pac.  633;  Huher  v.  Jack- 
son &  8.  Go.  (1895)  1  Marv.  (Del.) 
374,  41  Atl.  92  (charge  to  jury)  ;  Mis- 
souri Furnace  Co.  v.  Abend  (1883)  107 
111.  44,  47  Am.  Rep.  425;  Smft  &  Co. 
V.  Madden  (1897)  165  111.  41,  45  N.  B. 
979;    Illinois    G.    R.    Go.    v.    Greighton 


(1S95)  63  111.  App.  165;  Illinois  G.  R. 
Go.  v.  North  (1901)  97  111.  App.  124; 
Illinois  Steel  Go.  v.  Mann  (1902)  100 
111.  App.  367,  affirmed  in  (1902)  197 
111.  186,  64  N.  E.  328 ;  SUckle,  E.  &  H. 
Iron  Go.  v.  Glon  (1903)  106  111.  App. 
645 ;  Rush  v.  Missouri  P.  R.  Go.  ( 1887 ) 
36  Kan.  129,  12  Pac.  582;  Atchison,  T. 
&  S.  F.  R.  Go.  V.  Midgett  (1895)  1  Kan. 
App.  138,  40  Pac.  995;  Breckenridge  Co. 
V.  Hicks  (1893)  94  Ky.  362,  42  Am.  St. 
Rep.  361,  22  S.  W.  554;  Lyftle  v.  Chi- 
cago &  W.  M.  R.  Co.  (1890)  84  Mich. 
289,  47  N.  W.  571;  Gonroy  v.  Vulcan 
Iron  Works  (1876)  62  Mo.  35  (1878) 
6  Mo.  App.  102;  Sapp  v.  Christie  Bros. 
(1908)  79  Neb.  701,  113  N.  W.  189, 
115  N.  W.  319;  Benak  v.  Paxton  &  V. 
Iron  Works  (1910)  85  Neb.  836,  J  24  N. 
W.  461;  Dowd  v.  Erie  R.  Co.  (1904)  70 
N.  J.  L.  451,  57  Atl.  248;  Laux  v.  New 
York  (1903)  87  App.  Div.  405,  84  N.  Y. 
Supp.  511;  Louisville  d  N.  R.  Co.  v. 
Kenley  (1892)  92  Tenn.  207,  21  S.  W. 
326;  Schivah  v.  Washington  Luna  Park 
Co.  (1911)  112  Va.  456,  71  S.  E.  542; 
Ferriss  v.  Berlin  Mach.  Works  (1895) 
90  Wis.  541,   63  N.   W.  234. 

Other  cases  using  the  same  form  of 
expression  are  cited  in  the  following 
notes. 

An  instruction  as  to  the  effect  of  a 
promise  is  deemed  to  be  erroneous  if  it 
omits  to  notice  the  qualification  of  the 
doctrine  by  which  the  servant  is  pre- 
cluded from  recovery  if  he  continues  to 
work  beyond  a  reasonable  time  {Stalzer 
V.  Jacoh  Dold  Packing  Go.  [1900]  84 
Mo.  App.  565 )  ;  or  if  it  gives  the  jury 
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scription  of  the  period  within  which  the  defense  of  assumption  of 
risks  is  not  available  to  the  master.  So  far  as  appears,  the  permis- 
sible length  of  the  period  is  determined  with  reference  to  the  same 
considerations,  whether  the  former  or  the  latter  defense  is  relied  up- 
on. But  this  aspect  of  the  question  has  never  been  discussed ;  and  it 
seems  to  be  at  least  open  to  argument  whether  identical  standards 
should  always  be  applied  in  both  of  these  instances. 

It  is  primarily  a  question  for  the  jury  whether  the  servant  had, 
at  the  time  of  the  accident,  exceeded  the  limits  of  the  allowable  pe- 
riod of  continuance  of  work.°    A  "reasonable  time"  has  been  defined 

to  understand  that  the  servant  is  not  596,   107   N.  W.   316;   Krohn  v.  Smith 

justified    in    relying    on    it,    unless    the  (]908)     151    Mich.    247,    114    N.    W. 

dangerous  conditions  are  to  be  remedied  1017;   Smith  v.  E.  W.   Backus  Lumber 

immediately      (UcCormick     Harvesting  Go.    (1896)    64   Minn.    447,    67    N.    W. 

Mach.    Co.   V.   Sendzikowski    [1897]    72  358;    Anderson  v.   Fielding    (1904)    92 

111.   App.   402).  Minn.  42,  104  Am.  St.  Rep.  665,  99  N. 

For  a  servant  to  work  in  a  mine  for  W.  357;  Studenroth  v.  Hammond  Pack- 
two  days  after  receiving  a  promise  that  ing  Go.  (1904)  106  Mo.  App.  480,  81 
the  shaft  will  be  lined  with  timber  is  S.  W.  487;  Taylor  v.  Nevada-Califomia- 
not  contributory  negligence,  where  the  Oregon  R.  Go.  (1902)  26  Nev.  415,  69 
walls  look  as  if  they  could  fall,  but  not  Pac.  858;  Doiod  v.  Erie  R.  Go.  (1904) 
as  if  they  would.  Monarch  Min.  &  Be-  70  N.  J.  L.  451,  57  Atl.  248;  Tannhau- 
velopment  Co.  v.  De  Voe  (1906)  36  ser  v.  Vptegrove  (1906)  114  App.  Div. 
Colo.  270,  85  Pac.  633.  764,    100   N.   Y.   Supp.   245;    Stokes   v. 

A  servant  cannot  rely  upon  a  promise  Barber  Asphalt  Paving  Co.    (1909)   134 

which   has   not   been   fulfilled   for   nine  App.   Div.    363,    119    N.   Y.    Supp.    37; 

months    after    it   was    made.      Toye   v.  UrUon  Mfg.  Go.  v.  Morrissey  (1883)   40 

United    Dressed    Beef    Co.    (1910)     141  Ohio   St.   148,   48  Am.   Rep.  669;    Held 

App.   Div.   332,   125  N.  Y.   Supp.   1061.  v.  American  Window  Glass  Co.    (1904) 

5  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  207  Pa.  534,  56  Atl.  1077 ;  Maines  v. 
Robertson  (1905)  71  C.  C.  A.  335,  139  HarUson-Walker  Go.  (1906)  213  Pa. 
Fed.  519;  Haines  v.  Spencer  (1909)  92  145,  62  Atl.  640;  Bodie  v.  Charleston  & 
C.  C.  A.  658,  167  Fed.  266;  Great  W.  C.  R.  Co.  (1901)  61  S.  C.  468,  39 
Northern  R.  Co.  v.  McDermid  (1910)  S.  E.  715;  Louisville  &  N.  R.  Co.  v. 
100  C.  C.  A.  525,  177  Fed.  105;  Hawley  Kenley  (1892)  92  Tenn.  207,  21  S.  W. 
V.  Los  Angeles  Creamery  Co.  (1911)  16  326;  Gentry  v.  Stephenville  Oilmill 
Cal.  App.  50,  116  Pac.  84;  Shue  v.  Cen-  (1910)  —  Tex.  Civ.  App.  — ,  127  S.  W. 
tral  R.  Co.  (1909)  6  Ga.  App.  714,  65  879;  Shea  v.  Seattle  Lumber  Go. 
S.  E.  697;  Joliet,  A.  &  N.  R.  Co.  v.  Ve-  (1907)  47  Wash.  70,  91  Pac.  623;  Fer- 
lie  (1891)  —  111.  — ,  26  N.  E.  1086;  riss  v.  Berlin  Mach.  Works  (1895)  90 
Scott  V.  Parlin  &  0.  Co.  (1910)  245  Wis.  541,  63  N.  W.  234;  Coolidge  v. 
111.  460,  92  N.  E.  318,  affirming  (1908)  Hallauer  (1905)  126  Wis.  244,  105  N. 
146  111.  App.  92:  Illinois  C.  R.  Co.  v.  W.  568;  Lower  v.  Whitney  Bros.  Co. 
North  (1901)  97  111.  App.  124;  Belair  (1911)  147  Wis.  34,  132  N.  W.  588. 
V.  Chicago  &  N.  W.  R.  Co.  (1876)  43  It  must  be  a  very  plain  case  to  jus- 
Iowa,  662;  Taylor  v.  Star  Coal  Go.  tify  a  court  in  taking  the  question  of 
(1899)  110  Iowa,  40,  81  N.  W.  249;  contributory  negligence  from  the  jury, 
Morbach  v.  Home  Min.  Co.  (1894)  53  where  the  servant  continues  to  work 
Kan.  731,  37  Pac.  122;  MoKinnon  v.  under  a  promise  of  repair  on  the  part 
Riter-Gonley  Mfg.  Co.  (1904)  186  Mass.  of  the  master.  Barr  v.  Pen  Carbon 
155,  71  N.  E.  296;  Griffin  v.  Joseph  Manifold  Co.  (1911)  81  N.  J.  L.  712, 
Ross  Corp.    (1910)    204  Mass.   477,   90  SO  Atl.  930. 

N.  E.  926 ;  Mann  v.  Lake  Shore  &  M.  S.  It  is  error  to  charge  a  jury,  without 

R.  Co.  ( 1900 )   124  Mich.  641,  83  N.  W.  qualification,  that  a  servant  who  contin- 

596-  Eligh  v.  GoldA,e   (1906)    143  Mich,  ues  to  work  for  six  months  after  ascer- 
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by  some  courts  as  being  the  time  which  would  reasonably  be  allowed 
for  the  performance  of  the  promise ;  *  by  others  as  the  time  within 
which  the  defect  might  reasonably  have  been  remedied ; '  and  by 
others  as  the  time  which  may  elapse  while  the  servant  is  reasonably 
expecting  the  promise  to  be  performed.* 

In  connection  with  the  length  of  the  period  which  has  elapsed  since 


taining  the  existence  of  a  defect  is  ab- 
solved from  the  charge  of  contributory 
negligence.  If  he  notified  the  master  of 
the  existence  of  the  defect  which  he  dis- 
covered, and  the  master  promised  that 
the  defect  would  be  repaired.  Interna- 
tional d  G.  N.  R.  Go.  V.  Williams 
(1891)   82  Tex.  342,  18  S.  W.  700. 

S  Rothenberger  v.  Northwestern  Con- 
sol  Mill  Co.  (1894)  57  Minn.  461,  59 
N.  W.  531;  Parody  v.  Chicago,  M.  &  St. 
P.  B.  Go.  (1882)  5  McCrary,  38,  15 
Fed.  205;  Hawley  v.  Los  Angeles 
Creamery  Go.  (1911)  16  Cal.  App.  50, 
116  Pac.  84. 

f  Harris  v.  Hewitt  (1896)  64  Minn. 
54,  65  N.  W.  1085.  In  Illinois  Steel 
Co.  v.  Mann  (1897)  170  111.  200,  40 
L.E.A.  781,  62  Am.  St.  Rep.  370,  48  N. 
E.  417,  it  was  held  error  (three  judges 
dissenting)  to  refuse  an  instruction  to 
the  eflfeet  that  the  servant  may,  while 
relying  on  the  promise,  remain  in  the 
service  only  for  such  time  as  would  be 
reasonably  sufficient  to  enable  the  mas- 
ter to  remedy  the  defect. 

^Gounsell  v.  Hall  (1888)  145  Mass. 
468,   14  N.  B.  530. 

The  better  opinion  is  that  a  "reason- 
able time"  means  the  "time  which 
would  elapse  while  the  servant  is  rea- 
sonably expecting  the  promise  to  be  per- 
formed." Mann  v.  Lake  Shore  tC-  M.  S. 
K.  Co.  (1900)  124  Mich.  641,  83  N.  W. 
596. 

It  is  "for  the  jury  to  say  whether  or 
not  such  time  had  elapsed  as  would 
preclude  all  reasonable  expectation  that 
the  defect  would  be  remedied."  Taylor 
V.  Star  Goal  Co.  (1899)  110  Iowa,  40, 
81  N.  W.  249. 

In  a  standard  treatise  it  is  laid  down 
that  the  servant  can  recover  for  an  in- 
jury caused  by  the  defect  "within  such 
a  period  of  time  after  the  promise  as  it 
would  be  reasonable  to  allow  for  its 
performance,  and,  as  we  think,  for  an 
injury  suffered  within  any  period  which 
would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be 
kept."       Shearm.    &    Eedf.    Neg.    §    96, 


quoted  with  approval  in  Hough  v.  Tex- 
as &  P.  R.  Co.  (1879)  100  U.  S.  213,. 
25  L.  ed.  612. 

In  Illinois  Steel  Co.  v.  Mann  (1897) 
170  111.  200,  40  L.R.A.  781,  62  Am.  St. 
Rep.  370,  48  N.  E.  417,  three  of  the 
judges  considered  the  true  doctrine  to 
be  that  the  responsibility  of  the  mas- 
ter continues  until  he  fulfils  his  prom- 
ise, or  notifies  the  servant  of  his  inabil- 
ity or  unwillingness  to  do  so,  or  until 
such  a  length  of  time  has  elapsed  as. 
would,  under  all  the  attending  circum- 
stances, make  it  unreasonable  for  the 
servant  to  rely  upon  the  promise.  (The 
views  of  the  majority  of  the  court  are 
stated  in  note  7,  supra.)  This  doctrine 
was  also  adopted  in  Texas  &  W.  0.  R. 
Co.  V.  Single  (1897)  91  Tex.  287,  42 
S.  W.  971. 

In  Stephenson  v.  Duncan  (1889)  73 
Wis.  404,  9  Am.  St.  Rep.  806,  41  N.  W. 
337,  the  declaration  was  held  fatally 
defective  for  the  reason  that  it  averred 
that  the  defendant  had  ample  time  to 
put  the  appliance  in  safe  condition  be- 
tween the  time  when  the  plaintiff  in- 
formed him  of  the  defect  and  the  time 
of  the  injury.  This  allegation  was  held 
to  imply  that  the  plaintiff  continued  in 
his  employment  beyond  the  time  within 
whicii  he  might  reasonably  expect  the 
defendant  would  keep  his  promise  and 
remedy  the  defect. 

On  the  ground  that  the'  question 
whether  a  reasonable  time  to  execute 
the  repairs  had  elapsed  when  the  acci- 
dent occurred  was  not  logically  iden- 
tical with  the  question  whether  the 
servant  had  continued  work  for  more 
than  a  reasonable  time,  it  has  been 
held  that  a,  complaint  in  an  action  for 
personal  injuries  to  an  employee,  which 
denies  contributory  negligence  and  al- 
leges that  plaintiff  complained  of  de- 
fects in  the  machinery  used  by  him,  and 
that  defendant  promised  to  remedy 
them,  and  that  plaintiff  was  injured 
within  six  days  after  the  promise,  does 
not  show  contributory  negligence  on  the 
part  of  plaintiff  because  of  the  further 
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the  giving  of  the  promise  with  regard  to  an  inorganic  agency  of  the 
business,  it  is  proper  to  consider  the  frequency  with  which  the  serv- 
ant was  called  upon  to  handle  the  defective  appliance  after  the  prom- 
ise was  received,  the  opportunities  he  may  have  had  to  examine  it, 
and  the  necessity  for  making  that  examination,  in  view  of  his  com- 
plaint as  to  its  condition,  and  the  right  he  had  to  suppose  it  had  been 
repaired  in  pursuance  of  the  promise.*  In  determining  whether  the 
danger  incident  to  a  continuance  of  work  with  an  incompetent  sub- 
ordinate, for  a  certain  period,  was  such  that  a  priident  man  would 
not  have  exposed  himself  to  it,  even  on  the  faith  of  the  master's  prom- 
ise to  remove  him,  the  circumstances  to  be  considered  are  "the  gen- 
eral nature  of  the  employment,  the  nature  and  extent  of  the  danger 
necessarily  and  generally  incident  to  it  when  carried  on  in  company 
with  an  incompetent  subordinate,  as  well  as  the  particular  nature  of 
the  work  being  done  during  the  period,  .  .  .  [covered  by  the 
promise]  and  the  opportunities  which  the  plaintiff's  position  pre- 
sented for  self-protection  during  a  brief  period  by  watchfulness,  or 
by  so  ordering  the  employment  .  .  .  as  to  lessen  the  risk  from 
his  want  of  skill."  " 

The  permissible  duration  of  the  period  of  continuance  of  work  is 
necessarily  abbreviated  where  the  master  has  indicated  by  his  course 
of  action  that  he  has  done  all  that  he  intends  to  do  for  the  present  by 
way  of  remedying  the  dangerous  conditions,  and  what  has  been  done 
is  insufficient  to  afford  protection.^^ 

1354.  [430]  Illustrative  cases. —  In  the  preceding  sections  the  two 
main  elements  involved  in  cases  where  a  promise  has  been  given  have 
been  discussed  under  their  general  aspects.  In  the  present  section  it 
will  be  shown  how  the  courts  have  dealt  with  evidence  presenting  vari- 
ous combinations  of  those  elements, — that  is  to  say,  longer  or  shorter 

alletration   that   sufficient   time   for   the  guard  so  erected  was  insufficient,  which 

fulfilment   of   the   promise   had  elapsed  fact  the  plaintiff  well  knew,  yet  he  con- 

at  the  time  of  the  injury.    Daugherty  v.  tinued  to  use  the  appliance  so  adjusted 

Midland  Steel  Co.    (1899)   23  Ind.  App.  without  complaint,  then  he  voluntarily 

78    53  N.  E.  844.  assumed  the   risk  of  operating  the  ap- 

9  Belair  v!   Chicago   &   N.   W.  R.   Co.  pliance.    Lally  v.  Crookston  Lumher  Co. 

(1876)   43  Iowa,  662.  (1901)   82  Minn.  407,  85  N.  W.  157. 

lOLylerq     v      Northern    P.     R.     Co.  In  Morlach  v.  Home  Min.  Co.   (1894) 

(1888)   39  Minn.  15,  38  N.  W.  632.  53  Kan.  731,  37  Pac.   122,  it  was  laid 

11  In    a    case   where    the   master   had  down  that  the  servant  "should  leave  his 

promised    to    guard    a    defective    appli-  dangerous  employment  within  a  reason- 

ance    it  was  held  error  to  refuse  to  in-  able  time  on  discovery  of  the  master's 

struct  the  jury  that  if  the  defendant,  method    of    doing-    business,    when    he 

pursuant    to    his    promise,    erected    a  finds  that  the  master  will  not  remedy 

guard  for  the  defective  appliance  a  cer-  the  danger  or  fulfil  his  promise  in  that 

tain  time  before  the  accident,  but  the  respect." 
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periods  of  continuance  in  the  employment,  and  dangers  of  a  more  or 
less  serious  description. 

In  any  case  where  a  prudent  man  would  be  justified  in  remaining 
in  the  service  at  all  after  the  discovery  of  the  danger  covered  by  the 
promise,  the  servant  cannot  be  regarded  as  negligent  where  he  con- 
tinues to  work  under  a  well-founded  belief  that  steps  to  secure  his 
safety  will  be  taken  almost  immediately.^ 

Courts  are  particularly  inclined  to  put  a  lenient  construction  upon 
the  servant's  continuance  of  work,  where  his  immediate  desertion  of 
his  post  would  cause  extreme  inconvenience  to  his  employer  and  the 

^ Fairhank  v.  Eaentzsohe  (1874)  73  feet  in  a  circular  saw  with  which  plain- 
Ill.  236  (danger  from  moving  machin-  tiff  was  working,  was  assured  that  it 
■ery, — no  specific  time  mentioned  in  would  be  repaired  in  a  short  time,  he  is 
promise)  ;  Sendzilcowslci  v.  McGormick  entitled  to  recover  for  an  injury  occa- 
Barvestitig  Mach.  Go.  (1895)  58  111.  sioned  by  the  defect,  occurring  about 
App.  418  (defective  machine, — no  spe-  twenty  minutes  thereafter.  Virginia  & 
cific  time  mentioned  in  promise)  ;  1}.  C.  Wheel  Co.  v.  Chalkley  (1900)  98 
Schlacker  v.  Ashland  Iron  Min.  Go.  Va.  62,  34  S.  E.  976. 
(1891)  89  Mich.  253,  50  N.  W.  839  The  right  of  a  servant  to  recover  is 
(mining  company  liable  for  the  death  a  question  for  the  jury,  where,  after 
■of  a,  miner  who  was  directed  to  remain  notifying  the  master  that  a  saw  was  so 
at  work  by  mining  captain,  after  com-  coarse  as  to  be  dangerous,  he  returned 
plaining  of  expected  danger,  and,  being  to  work,  upon  receiving  a  promise  that 
left  there  for  two  hours,  was  killed  in  the  defect  would  be  remedied  the  same 
•consequence  of  so  remaining).  day.      Dempsey   v.    Sawyer    (1901)     95 

In  Madura  v.  PoUsville  Iron  &  Steel  Me.  295,  49  Atl.  1035. 
<7o.  (1894)  160  Pa.  109,  28  Atl.  639,  a  A  hole  in  a  road  IJ  ft.  x  3  ft.  in  area 
father  was  held  entitled  to  recover  for  and  1^  ft.  deep  does  not  constitute  a 
the  death  of  his  son,  occasioned  by  the  defect  so  imminently  dangerous  that  a 
fact  that  the  platform  upon  which  he  teamster  employed  in  hauling  bark  over 
was  working  was  obviously  too  narrow,  the  road  was  not  justified  in  relying 
where  the  accident  happened  within  on  his  employer's  express  promise  to 
twenty  minutes  after  the  father  had  repair  the  defect  before  he  returned 
■been  induced  by  the  boss  in  charge  of  with  another  load  the  following  morn- 
the  work  to  allow  the  deceased  to  re-  ing.  Nelson  v.  Shaw  (1899)  102  Wis. 
•main  temporarily  at  his  employment  by    274,  78  N.  W.  417. 

the  promise  that  he  should  be  taken  A  miner  is  justified  in  continuing  his 
Tight   down.  work,  where  his  foreman  has  promised 

A  servant  is  not,  as  a  matter  of  law,  that  a  pile  of  debris,  which  would  ob- 
guilty  of  contributory  negligence  be-  struct  his  escape  in  case  of  accident, 
<;ause  he  works  in  the  neighborhood  of  would  be  removed  on  the  following 
■dangerous  machinery  from  which  the  morning,  where  there  is  no  indication 
■covering  has  been  torn  away,  by  con-  that  any  such  accident  is  likely  to  hap- 
tinuing  in  the  employment  after  dis-  pen  before  the  promise  can  be  kept. 
<;overy  of  the  danger,  when  he  has  noti-  Kelley  v.  Fourth  of  July  Min.  Co. 
fied  the  superintendent  of  the  defect,  (1895)  16  Mont.  484,  41  Pac.  273. 
and  the  latter  has  directed  him  to  con-  A  miner  injured  by  the  fall  of  coal 
tinue  at  work  until  noon  of  the  same  from  the  roof  of  the  room  where  he 
day,  at  which  time  he  promises  to  rem-  worked  is  not  necessarily  chargeable 
■edy  the  defect.  Roux  v.  Blodgett  &  D.  with  negligence  for  failing  to  saw  props 
Lumber  Co.  (1891)  85  Mich.  519,  13  of  the  right  length  for  use  and  put 
•L.R.A.  728,  24  Am.  St.  Rep.  102,  48  them  up,  when  the  straw  boss  promised 
N.   W.   1092.  to  send  someone  to  do  so  right  away, 

Where  a  servant  who  had  asked  de-    but  failed  to  Keep  his  promise  prior  to 
fendant,  his  employer,  to  repair  a  de-    the   accident.     Sugar  Creek   Coal  Uim,. 
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jpublic,  and  lie  may  therefore  he  regarded  as  having  exposed  himself 
to  danger  from  motives  of  duty.  Such  cases  present  themselves 
-where  the  servant  is  in  control  of  some  machinery  used  in  the  busi- 
ness of  transportation,  which,  as  is  well  known,  is  not  infrequently 
iound  to  be  out  of  order  at  a  time  when  it  will  greatly  incommode  the 
traffic  to  withdraw  it  temporarily  from  use.* 

The  servant  has  also  been  allowed  to  recover  in  many  other  cases 
in  which  there  was  no  special  reason  for  anticipating  that  the  defects 
would  be  speedily  repaired,  and  in  which  there  was  nothing  to  indi- 
cate that  either  the  master  or  the  community  at  large  would  have  been 
prejudiced  to  an  unusual  extent,  if  the  servant  had  consulted  his 
personal  interests  by  quitting  the  employment  immediately  after  he 
discovered  the  danger  in  question.  A  number  of  decisions  of  this 
type  are  collected  in  the  note  below.' 


■Co.  V.  Peterson  (1897)  75  111.  App.  631, 
reversed  in  (1898)  177  111.  324,  52  N. 
E.  475. 

Where  a  promise  does  not  designate 
any  time  at  ■which  an  incompetent  fel- 
low servant  will  be  removed,  the  plain- 
tiff may  reasonably  infer  that  he  will 
"be  removed  at  once,  or  as  soon  as  pos- 
sible, and  the  jury,  in  determining 
-wliether  he  was  guilty  of  negligence  in 
■continuing  to  work,  may  justifiably  con- 
sider that  such  an  inference  will  natu- 
rally influence  his  conduct.  Lyherg 
■V.  Northern  P.  R.  Co.  (1888)  39  Minn. 
15,  38  N.  W.  632. 

2  In  Greene  v.  Minneapolis  &  St.  L. 
It.  Co.  (1883)  31  Minn.  248,  47  Am. 
Rep.  785,  17  N.  W.  378,  the  action  was 
lield  not  to  be  barred,  where  an  engineer 
■was  injured  while  running  a  defective 
«ngine  to  a  certain  station,  liis  superior 
oflicer  having  promised  to  repair  it 
■there,  if  there  was  time,  and,  if  not,  to 
repair  it  on  his  return. 

In  Kane  v.  Northern  C.  R.  Co.  (1888) 
128  U.  S.  91,  32  L.  ed.  339,  9  Sup.  Ct. 
Hep.  16,  wnere  it  was  held  that  an  em- 
ployee on  a  train  owes  it  to  the  public, 
as  well  as  to  his  master,  not  to  abandon 
his  post,  and  that  the  absence  of  a  step 
on  one  of  the  cars  did  not  create  a  dan- 
ger so  imminent  as  to  subject  him  to  a 
charge  of  recklessness  in  continuing 
Tvork,  upon  receiving  an  assurance  from 
-the  conductor  that  the  defective  car 
would  be  thrown  out  of  the  train  when 
it  reached  a  station  a  few  miles  distant 
-from  the  place  where  he  noticed  the  de- 
fect. 


In  another  case  it  has  been  held  not 
to  be  necessarily  negligence  for  an  en- 
gineer to  take  to  the  end  of  the  trip, 
at  the  request  of  his  superior  officer 
(master  mechanic),  an  engine  the  only 
defect  of  which  is  a  disabled  air  brake. 
Flynn  v.  Kansas  City,  St.  J.  &  G.  B. 
R.  Co.  (1883)  78  Mo.  195,  47  Am.  Rep. 
99. 

In  Eawley  v.  Northern  C.  R.  Co. 
(1880)  82  N.  Y.  370,  some  stress  was 
laid  on  the  fact  that  a  promise  to  speed- 
ily repair  the  track  which  caused  the 
injury  had  been  given;  but  the  actual 
grounds  of  the  decision  in  the  servant's 
favor  seem  to  have  been  that  his  knowl- 
edge was  imperfect,  and  that  the  dan- 
ger was  not  so  imminent  that  he  was 
necessarily  negligent  in  obeying  orders. 

3  In  Clarke  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S. 
356,  8  Jur.  N.  S.  992,  10  Week.  Rep. 
405,  where  the  machinery  which  caused 
the  injury  had  remained  unfenced  for 
about  a  year,  and  the  servant  had  made 
frequent  complaints,  the  court  of  ex- 
chequer chamber  upheld  a  verdict  ab- 
solving the  plaintiff  of  the  charge  of 
contributory  negligence  in  continuing 
to  work  during  that  period.  But  the 
question  whether  the  time  of  continu- 
ance was  unreasonable  was  not  specific- 
ally raised  either  by  the  court  or  by 
counsel. 

An  electric  railway  company  was  held 
liable  for  an  injury  to  a  motorman 
caused  by  a  defective  piece  of  track, 
where  the  company  promised  the  day 
before  the  accident  to  have  the  defect 
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With  respect  to  dangers  created  by  the  incompetency  or  unfitness 
of  a  coservant,  it  has  been  laid  down  that  contributory  negligence  will 

remedied,  but  neglected  to  do  so.     Ear-    v.  Kehl  ( 1891 )  40  111.  App.  585,  affirmed 
ris  V.   Hewitt    (1896)    64  Minn.  54,  65    in   (1892)   139  111.  644,  29  N.  E.  714. 
5Sr.  W.  1085.  In  Eureka  Co.  v.  Boss  (1886)  81  Ala. 

In  Belair  v.  Chicago  <&  N.  W.  R.  Co.  200,  60  Am.  Rep.  152,  8  So.  216,  the 
(1876)  43  Iowa,  662,  the  court  refused  court  set  aside  a  verdict  for  a  miner 
to  say,  as  a  matter  of  law,  that  a  brake-  where  the  tendency  of  the  fuses  sup- 
man  waived  his  objection  to  a  defective  plied,  to  hang  fire,  had  become  known 
drawbar  by  continuing  in  the  service  to  him  six  days  before  he  was  injured, 
about  three  months,  during  which  he  through  his  returning  to  the  mine  in 
liad  occasional  opportunities  for  ascer-  the  belief  that  the  fire  communicated  to 
taining  whether  the  master's  promise  the  fuse  had  been  extinguished;  and  the 
had  been  kept.  court   set  aside   a  verdict  for   a  miner 

A  servant  is  not,  as  matter  of  law,  to  the  effect  that  the  plaintiff  could  not 
to  be  held  negligent  for  continuing  to  recover  if  he  continued  work  beyond  a 
use  a  defective  block  for  shipping  cars,  reasonable  time.  This  case  was  followed 
where  he  called  attention  to  its  con-  in  Davis  v.  Graham  (1892)  2  Colo.  App. 
dition  three  days  before  the  accident  210,  29  Pac.  1007,  where  a  judgment  for 
and  had  been  promised  that  safer  ones  the  plaintiff  was  reversed  because  the 
would  be  furnished  promptly.  Lehigh  trial  judge  had  not  given  an  instruction 
Valley  Coal  Co.  v.  Warrek  (1898)  28  indicating  to  the  jury  the  law  as  tf» 
C.  C.  A.  540,  55  U.  S.  App.  437,  84  reasonable  time. 
Fed.   866.  Where  a  miner  drew  the  attention  of 

A  brakeman  is  not,  as  a  matter  of  his  superintendent  to  the  danger  aris- 
law,  negligent  in  continuing  to  use  a  ing  from  the  constant  fall  of  pieces  of 
■lefective  lantern  six  days  after  the  coal  from  the  roof  of  a  gangway  which 
conductor  has  promised  to  furnish  a  was  being  cleared  without  being  tim- 
new  one.  Atchison,  T.  &  8.  F.  R.  Co.  bered,  it  is  for  the  jury  to  say  whether 
v.  Lannigan  (1895)  56  Kan.  109,  42  he  was  negligent  in  continuing  to  work 
Pac.  343.  for  three  or  four  days  in  reliance  upon 

A  section  hand  is  not,  as  matter  of  the  assurance  of  the  superintendent  that 
law,  guilty  of  contributory  negligence  there  was  no  danger,  and  that  the  de- 
in  remaining  in  the  employ  of  a  rail-  fective  conditions  would  be  removed, 
road  company  for  three  or  four  days  Reddon  v.  Utah  P.  R.  Co.  (1887)  5 
after  learning  of  a  defect  in  the  brake  Utah,  344,  15  Pac.  262. 
of  a  hand  car  on  which  he  has  been  A  nonsuit  should  not  be  granted  in 
employed,  where  the  road  master  states  an  action  for  injuries  sustained  in  a 
that  he  will  have  the  defect  remedied,  mine,  where  plaintiff  has  shown  that 
and  the  section  hand  has  himself  trans-  the  place  was  dangerous,  that  he  re- 
ferred to  another  car,  on  which  he  is  ported  such  condition  to  the  agents  of 
injured  by  the  defective  car  running  the  employer  the  day  before  the  acci- 
into  it.  International  d  G.  N.  R.  Co.  dent,  who  promised  to  watch  the  same 
V.  Williams  (1896)  —  Tex.  Civ.  App.  and  timber  it  when  necessary,  and  as- 
— ,  34  S.  W.  161.  sured   him   of   its   safety,    and   directed 

A  servant  is  not,  as  matter  of  law,  him  to  continue  work;  and,  in  reliance 
guilty  of  contributory  negligence  in  con-  on  such  promises  and  assurances,  he 
tinning  to  work  for  two  or  three  days  did  so  and  received  the  injuries  com- 
on  an  inclined  tramway,  some  boards  of  plained  of.  Miller  v.  Bullion-Beck  £ 
which  have  become  loose,  where  the  su-  C.  Min.  Co.  (1898)  18  Utah,  358,  55 
perintendent    has    promised    to    secure    Pac.  58. 

them.     Conroy   v.   Vulcan  Iron   Works        Where  a  servant  in  a  mine,  who  was 
(1876)    62  Mo.  35.  exposed  to  the  risk  of  injury,  owing  to 

Remaining  at  work  about  fifteen  days  the  loose  condition  of  the  rock,  in  the 
after  a  promise  to  repair  a  slippery  roof  of  a  mine,  went  on  workinf  in  re- 
floor  is  not  such  an  unreasonable  length  liance  upon  the  superintendent's  prom- 
of  time  as  to  charge  a,  servant  with  ise  to  have  the  place  of  work  made 
knowledge  that  there  was  no  intention  secure,  and  was  injured  within  twenty- 
to  change  the  same.     Weher  Wagon  Co.    four    hours    afterward    by    the    fall    of 
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not  be  inferred  in  any  case  where  tlie  injured  servant  was  justified  in 
supposing  that  by  the  use  of  additional  care  he  might  safely  perforin 


some  apparently  solid  rock  which  was 
carried  down  with  a  portion  of  the  loose 
rock,  he  was  held  not  to  have  remained 
at  work  for  an  unreasonable  time.  'I'ay- 
lor  V.  Star  Coal  Co.  (1899)  110  Iowa, 
40,   81   N.  W.   249. 

A  common  laborer  injured  owing  to 
the  want  of  a  guard  on  an  endless 
chain,  and  the  want  of  sufficient  light, 
two  days  after  a,  promise  was  given  to 
remedy  the  dangerous  conditions,  was 
allowed  to  recover  in  Jensen  v.  Hudson 
Sawmill  Co.  (1897)  98  Wis.  73,  73  N. 
W.  434. 

Where  the  collar  of  a  wood-working 
machine,  called  a,  "shaper,"  was  out  of 
•order,  in  such  a  way  that  the  hands  of 
the  operator  were  liable  to  be  jerked 
against  the  knives,  the  court  refused  to 
hold,  as  a  matter  of  law,  that  a  servant 
■could  not  reasonably  wait  two  weeks  for 
"the  fulfilment  of  the  promise  of  the  su- 
perintendent to  remedy  the  defects  in 
the  machine,  although  the  latter  had  re- 
peatedly made  the  same  promise  before 
and  failed  to  keep  it.  Meyer  v.  Gund- 
lach-l\^ elson  Mfg.  Co.  (1896)  07  Mo. 
App.  389. 

In  Rothenierger  v.  Northwestern  Con- 
.sol.  Min.  Co.  (1894)  57  Minn.  461,  59 
N.  W.  531,  the  court  refused  to  set 
aside  a  verdict  to  the  effect  that  a 
period  of  ten  days  was  not  an  unrea- 
sonable period  during  which  to  continue 
work  in  a  mill,  although  the  defects 
in  the  machinery  might  have  been  rem- 
edied in  about  two  days  if  all  the  other 
repairs  had  been  postponed  to  the  task 
of  removing  the  danger  complained  of. 

The  case  was  left  to  the  jury  where 
the  servant  was  injured  two  days  after 
the  giving  of  a  promise  of  repairs,  by 
reason  of  the  fact  that  the  bearings  of 
a,  saw  became  worn,  the  result  being 
that  a  portion  of  the  batten  was  broken 
off  and  struck  him.  Bell  &  C.  Co.  v. 
Applegate  (1901)  23  Ky.  L.  Kep.  470, 
62  S.  W.  1124. 

It  is  not  negligence,  as  a  matter  of 
law,  for  a  servant  who  is  operating 
rolls  used  for  converting  pig  iron  into 
"merchant  iron,"  to  continue  work  for 
one  week  after  a  promise  has  been  given 
to  remedy  defects  therein.  East  Chica- 
qo  Iron  &  Steel  Co.  v.  Williams  { 1897 ) 
17  Ind.  App.  573,  47  N.  E.  26. 


It  is  a  question  for  the  jury  whether 
an  employee  in  charge  of  a  steam  pump 
was  so  reckless  that  he  could  not  re- 
cover, where  the  evidence  is  that  he  re- 
ceived a  promise  that,  as  soon  as  cer- 
tain workmen  returned,  repairs  would 
be  made  in  a  defective  valve  in  a  steam 
pipe  which  permitted  an  escape  of  steam 
into  the  cylinder,  sufficient  to  start  the 
pump;  that  a  new  pump  was  erected, 
but  the  valve  was  not  repaired;  that  the 
escaping  steam,  while  sufficient  to  start 
the  old  pump,  had  not  started  the  new 
pump  until  the  occasion  of  the  injury 
to  the  employee,  which  occurred  about 
thirty  days  after  the  promise  to  repair. 
Mann  v.  Lake  Shore  d  M.  8.  R.  Co. 
(1900)    124  Mich.   641,   83  N.   W.   596. 

A  servant  who  has  received  a  promise 
that  the  valves  of  a  hydraulic  crane, 
which  were  so  much  out  of  order  that 
the  crane  was  not  under  control,  will  be 
repaired,  cannot  be  hel3,  as  matter  of 
law,  to  have  waited  so  long  as  to  lose 
the  benefit  of  such  promise,  where  he 
was  injured  within  six  days  after  the 
promise  was  made.  Daugherty  v.  Mid- 
land Steel  Co.  (3899)  23  Ind.  App.  78, 
53  N.  E.  844. 

A  servant  injured  a  few  hours  after 
receiving  a  promise  that  better  light 
would  be  provided  is  entitled  to  recover. 
Swift  &  Co.  V.  O'Neill  (1900)  187  111. 
337,  58  N.  E.  416,  affirming  (1900)  88 
111.  App.   162. 

A  servant  injured  by  the  upsetting  of 
a  truck  loaded  with  hot  iron,  owing  to 
the  fact  that  the  truck  and  track  were 
out  of  repair,  may  recover,  where  it 
appears  that  the  accident  happened  two 
or  three  days  after  a  promise  had  been 
given  to  remedy  the  defect.  Ray  v. 
Diamond  State  Steel  Co.  (1900)  2  Penn. 
(Del.)    525,  47  Atl.  1017. 

Evidence  that  the  master's  repre- 
sentative had  promised  to  increase  the 
number  of  servants  in  a  few  days  is 
sufficient  to  take  the  case  to  the  jury, 
who  have  then  to  decide  whether  the 
plaintiff  continued  to  work  for  more 
than  a  reasonable  time  after  such  prom- 
ise. Joliet,  A.  &  N.  R.  Co.  v.  Velie 
(1891)  —  111.  — ,  26  N.  E.  1086, 
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his  duties ;  *  nor  -where  he  might  reasonably  have  thought  that  he 
could  supervise  the  other  servant's  conduct,  so  as  temporarily  to  avoid 
any  danger  from  his  presence.* 

The  comparative  rarity  of  the  instances  in  v^hich  the  courts  have 
undertaken  to  declare,  as  a  matter  of  law,  that  even  the  giving  of  a 
promise  would  not  excuse  the  servant  for  remaining  in  the  employ- 
ment, is  indicative  of  the  extreme  reluctance  with  which  they  inter- 
fere with  the  verdicts  of  juries  on  this  class  of  cases.  Some  illus- 
trative decisions  are  cited  in  the  note  below.® 


iCurran  v.  A.  H.  Stange  Go.  (1898) 
98  Wis.  598,  74  N.  W.  377  (servant  in 
sawmill  resumed  work  in  reliance  on  a 
promise  to  furnish  another  sawyer,  and 
was  injured  a,  few  hours  afterward ) . 

The  work  of  directing  the  movement 
of  logs  as  they  are  rolled  down  an  in- 
cline is  not  so  extremely  dangerous,  in 
view  of  the  incompetency  of  a  fellow 
workman  who  starts  such  logs,  that 
the  court  should  charge,  as  a  matter 
of  law,  that  the  workman  injured  was 
guilty  of  culpable  negligence  in  remain- 
ing at  work,  notwithstanding  the  em- 
ployer's promise  to  put  a,  competent 
man  in  the  place  of  the  negligent  em- 
ployee. Cross  Lake  Logging  Co.  v.  Joyce 
(1897)  28  C.  C.  A.  250,  55  U.  S.  App. 
221,  83  Fed.  989  (time  of  continuance 
not  stated). 

5  Maitland  v.  Gilbert  Paper  Co. 
(1897)  97  Wis.  476,  65  Am.  St.  Rep. 
137,  72  N.  W.  1124  (engineer  in  charge 
of  stationary  engine  injured  by  incom- 
petency of  a  fireman, — not  stated  how 
long  after  the  promise  the  accident  oc- 
curred). 

A  verdict  for  a  blacksmith  injured 
through  the  incompetency  of  a  helper 
will  not  be  set  aside  where  the  injury 
was  received  four  days  after  the  master 
promised  to  furnish  another  assistant, 
and  the  testimony  leaves  it  doubtful 
whether  he  ought,  as  a  reasonable  man, 
to  have  apprehended  the  occurrence  of 
some  accident.  Lyberg  v.  Northern  P. 
R.  Co.  (1888)  39  Minn.  15,  38  N.  W. 
632. 

6  A  locomotive  fireman  who,  after  com- 
plaining of  the  absence  of  a  shield  on 
the  glass  indicating  the  oil  supply  for 
the  cylinder,  and  receiving  the  engi- 
neer's promise  to  see  that  a  shield  is 
furnished,  leaves  the  terminal  station 
where  the  shield  can  be  procured;  and 
proceeds   on  a  trip,  knowing  that  the 


promise  has  not  been  and  cannot  be  ful- 
filled until  the  return,  has  been  held  un- 
able to  recover  for  an  injury  caused  by 
the  bursting  of  the  glass.  Albrecht  v. 
Chicago  &  Tsl.  W.  R.  Co.  (1901)  lOS 
Wis.  530,  53  L.R.A.  653,  84  N.  W.  882. 
In  this  case  the  essential  ground  of  the 
decision  seems  to  have  been  the  immi- 
nence of  the  danger;  but  stress  was  also 
laid  upon  the  facts  that  the  fireman 
never  expected  to  use  the  engine  after 
the  trip  on  which  he  was  about  to  start, 
and  that  it  was  the  regular  course  of 
the  business  to  have  such  defects  rem- 
edied at  the  end  of  each  trip. 

A  vicious  horse  with  an  old  and  rot- 
ten harness  upon  it  constitutes  a  com- 
bination of  conditions  so  likely  to  cause 
an  accident  that,  if  the  servant  is  in- 
jured in  driving  the  animal,  he  cannot 
recover  on  the  ground  that  he  had  re- 
ceived, three  days  previously,  a  promise 
that  the  harness  would  be  repaired  or  a 
new  one  furnished.  Levesque  v.  Jansort 
(1895)  165  Mass.  16,  42  N.  E.  335. 
An  independent  reason  for  denying  re- 
covery in  this  ease  was  that  a  new  har- 
ness had  been  furnished,  in  accordance 
with  the  promise,  and  might  have  been 
used. 

An  experienced  employee  cannot  re- 
cover if  he  continues,  even  for  an  hour 
or  two,  to  encounter  the  obvious  and  im- 
mediate danger  of  using  a  cracked  saw 
to  cut  steel  plates.  Erdman  v.  Illinois 
Steel  Co.  (1897)  95  Wis.  6,  60  Am.  &t. 
Rep.  66,  69  N.  W.  993. 

The  risk  of  injury  from  explosion  of 
powder  placed  at  a  certain  point  in  a 
mine  for  distribution,  to  the  miners 
congregating  about  it,  is  assumed  by 
them,  even  if  a  promise  to  remove  the 
same  had  been  made.  Western  Coal  & 
Min.  Co.  V.  Garner  (1908)  87  Ark.  190, 
22  L.R.A.(N.S.)  1183,  112  S.  W.  392. 
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1355.  [431]  Decisions  restricting  or  ignoring  the  doctrine  as  to  the 
effect  of  a  promise.— In  Scotland  the  scope  of  the  doctrine  with  regard 
to  the  effect  of  a  promise  has  been  considerably  restricted  by  two  cas- 
es.^ But  owing  to  the  fact  that  both  cases  were  decided  with  relation 
to  the  suificiency  of  the  complaint,  it  is  difficult  to  say  what  the  pre- 
cise theory  is  which  prevails  in  that  country.* 


1  According  to  one  of  these  the  doc- 
trine inures  to  the  advantage  of  the 
servant  only  in  cases  vphere  the  negli- 
gence of  the  master  consists  in  the  vio- 
lation of  a  statutory  duty.  Crichton  v. 
Keir  (1863)  1  Sc.  Sess.  Gas.  3d  series, 
407,  Distinguishing  on  this  ground 
Clarke  v.  Holmes  (1862)  7  Eurlst.  & 
N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur. 
N.  S.  992,  10  Week.  Rep.  405  (see 
§§  1342,  1344,  ante).  The  precise  ruling 
was  that  in  an  action  by  a  railway  la- 
borer to  recover  for  an  injury  caused 
by  the  unfitness  of  a  horse,  allegations 
that  the  master  was  aware  of  the  ani- 
mal's unfitness,  had  promised  to  provide 
another,  and  had  induced  the  plaintiff 
to  go  on  working  by  a  promise  of  giving 
him  an  assistant  to  lessen  the  dangers, 
which  promise  the  master  had  not  ful- 
filled, show  that  the  plaintiff  knew  of 
the  danger  of  working  with  the  horse 
and  had  no  claim  against  the  master. 
The  position  taken  was  simply  that 
the  servant  had  been  working  all  along 
with  the  same  horse.  He  was  according- 
ly neither  in  a  better  nor  a  worse  posi- 
tion in  consequence  of  his  resumption 
of  work  at  the  request  of  the  defendant, 
while  the  implied  contract  remained  the 
same  as  before.  The  theory  thus  adopt- 
ed as  to  the  effect  of  the  English  de- 
cision cited  is  based  upon  what  the 
present  writer  conceives  to  be  a  mis- 
understanding of  its  rationale.  It  is 
submitted  that  there  is  nothing  in  the 
opinions  which  can  fairly  be  construed 
as  a  declaration  that  the  doctrine  pro- 
pounded was  applicable  only  in  cases 
where  a  statute  had  been  violated.  Nor 
does  such  a  theory  receive  any  support 
from  the  subsequent  English  cases  in 
which  a  promise  was  involved. 

In  Smith  v.  Harvard  (1870)  22  L.  T. 
N.  S.  130,  the  case  went  off  on  the  point 
that  the  servant  by  whom  the  promise 
was  made  was  a  mere  fellow  servant, 
and  the  scope  of  the  doctrine  as  to  the 
effect  of  a  promise  was  not  discussed 
under  its  general  aspects. 

In   Williams  v.   Whittall    (1885)    80 


L.  T.  Journ.  (Q.  B.  Div.)  101,  2  Times. 
L.  R.  165,  the  action  in  which  the 
servant  was  allowed  to  recover  wa* 
brought  under  tire  employers'  liability 
act  of  1880.  But  it  cannot  reasonably 
be  inferred  from  the  language  of  the 
court  that  it  was  intended  to  confine  the 
scope   of   the   decision   to  such   actions. 

The  statement  of  Bowen  and  Fry,  L. 
JJ.,  in  Thomas  v.  Quartermaine  ( 1887 ) 
L.  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B. 
Div.  340,  57  L.  T.  N.  S.  537,  35  Week. 
Rep.  555,  51  J.  P.  516,  that  the  effect 
of  the  decision  in  Clark  v.  Holmes  was 
that  the  mere  fact  of  the  servant's, 
knowledge  of  a  risk  created  by  a  breach 
of  a  statute  was  not  sufficient  to  bar 
his  action  cannot  fairly  be  construed  as 
a  categorical  expression  of  opinion  that 
the  doctrine  thus  declared  to  have  bf=en 
established  was  never  applicable,  unless- 
such  a  breach  was  involved. 

In  the  second  of  the  Scotch  cases  re- 
ferred to  in  the  text,  it  was  held  that 
a  complaint  was  demurrable  which 
averred  in  effect  that  the  plaintiff  was 
well  acquainted  with  the  work  to  be 
done,  that  he  knew  there  were  no  proper 
materials  furnished  for  making  the  im- 
plements the  defects  of  which  caused  his 
injury,  and  that  he  had  complained  of 
this  to  the  foreman,  and  had  received  a 
promise  that  the  necessary  materials 
would  be  supplied.  M'Gee  v.  Eglinton 
Iron  Co.  (1883)  10  Sc.  Sess.  Gas.  4tb 
series  955. 

8  In  MoAulay  v.  Brownlie  (1860)  22 
Sc.  Sess.  Gas.  2d  series,  975,  and  Somer- 
ville  v.  Gray  (1863)  1  Sc.  Sess.  Gas.  3d 
series,  768,  the  evidence  showed  that  the 
injured  workmen  knew  of  the  danger  to 
which  they  were  exposed,  and  that  they 
received  a  promise  from  the  masters' 
foremen  that  the  cause  of  the  danger 
would  shortly  be  removed.  The  ques- 
tion of  the  servants'  acceptance  of  the 
risk  or  contributory  negligence  was  not 
discussed,  the  cases  being  made  to  turn 
upon  whether  the  foremen  were  vice 
principals  or  not. 
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In  Massachusetts  a  decision  has  recently  been  rendered  in  which 
the  court  shows  some  inclination  to  limit  the  application  of  the  doc- 
trine respecting  a  promise,  to  cases  in  which  the  servant  was  operat- 
ing the  defective  appliance,  and  to  deny  its  benefits  to  an  employee 
Tvhose  functions  are  to  keep  certain  parts  of  the  appliance  in  order.' 
No  reasons  are  suggested  for  drawing  this  distinction,  and,  so  far  as 
the  decision  is  based  upon  the  existence  of  such  a  distinction,  it  seems 
to  be  of  very  questionable  correctness.  But  on  the  facts  it  is  doubtless 
sustainable  for  the  reason  that  the  promise  was  not  given  by  any  em- 
ployee who  was  authorized  to  make  it  in  the  employer's  behalf. 

In  one  Wisconsin  case  it  was  said  to  be  quite  doubtful  whether  the 
rule  that  a  servant  is  entitled  to  go  on  working  for  a  reasonable  time 
•after  a  promise  to  remove  a  danger,  without  his  being  charged  with 
an  assumption  of  the  risk,  is  applicable  to  any  other  cases  except  those 
in  which  machinery  or  tools  are  found  to  be  defective.*  But  it  will  be 
apparent,  on  referring  to  §  1345,  note  8,  ante,  and  note  5  to  the  pres- 
«nt  section,  that  the  Federal  decision  cited  by  the  court  *  does  not 
warrant  this  expression  of  doubt, — at  all  events  with  relation  to  the 
•circumstances  involved. 

In  a  New  York  case  in  which  recovery  was  denied  on  the  ground 
that  the  injury  was  caused  by  a  simple  appliance,  the  defects  of  which 
were  understood  as  fully  by  the  servant  as  by  the  employer,  and  that, 
for  this  reason,  no  negligence  was  imputable  to  the  master,  the  court 
■declined  to  attribute  any  differentiating  significance  to  the  fact  that 
the  employer  had  promised  to  furnish  a  safer  instrumentality.^  The 
■effect  of  this  decision,  when  taken  in  connection  with  two  other  rulings 

^Silvia  V.  Wampanoag  Mills    (3900)         i  Goicen  v.  Barley  (1893)   6  C.  C.  A. 

177  Mass.  394,  58  N.  E.  590.    There  the  190,  12  U.  S.  App.  574,  56  Fed.  973. 
hand  of  a  picker  boss  was  caught,  while        ^  Marsh  v.  Chickering   (1886)    101  N. 

he   was   repairing  the  machine,   in   the  Y.  396,  5  N.  E.  56  (ladder  not  being  pro- 

■faeater  of  a  picker  which  started  owing  vided  with  spokes  slipped  under  a  serv- 

to  the  fact  that  a  shipper  was  defective  ant    who    had   mounted    it    to    light  a 

and   allowed  the  belt  to  shift.     Recov-  lamp ) .     The  following  extract  from  the 

ery    was    denied    upon    evidence    which  majority   opinion    (Ruger,   Ch.   J.,   dis- 

■showed  that  he  had  made  no  complaint  sented)  shows  the  position  of  the  court 

to  the  overseer,  but  that  two  or  three  with  regard  to  the  main  and  subsidiary 

•days  before  the  accident  he  had  observed  questions  involved :     "As  a  general  rule 

the    shipper    to   be   defective,    and   had  it  is  to  be  supposed  that  the  master  who 

taken  it  to  the  boss  machinist,  who  had  employs  a  servant  has  a  better  and  more 

no  authority  over  him,  to  get  a  new  one,  comprehensive  knowledge  as  to  the  ma- 

and,   as  there  were  none  on  hand,  had  chinery  and  materials  to  be  used  than 

put  it  back,  by  the  orders  of  the  machin-  the  employee,  who  has  claims  upon  his 

ist,   who   promised   to  procure   another  protection  against  the  use  of  defective 

in  a  few  days.  or    improper    materials    or    appliances 

i  Showalter  v.   Fairhanhs    (1894)    88  while   engaged    in    the    performance    of 

Wis.  376,  60  N.  W.  257    (trench  caved  the  service  required  of  him.     The  rule 

in).  stated,  however,  is  not  applicable  in  all 
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of  the  same  court ''  is  to  establish  in  this  state  the  doctrine  that,  not- 
withstanding a  promise  of  the  master  to  render  the  conditions  safer, 
the  risks  arising  from  the  character  or  condition  of  simple  appliances, 
are  assumed  by  the  servant,  in  so  far  as  they  are  known  to  him,  while, 
in  the  case  of  appliances  not  coming  under  that  description,  the  effect 
of  such  a  promise  is  to  shift  the  responsibility  to  the  master  for  a  cer- 
tain period.* 


cases,  and  where  the  servant  has  equal 
knowledge   with   the   master   as   to   the 
machinery  used  or  the  means  employed 
in    the    performance    of    the    work    de- 
volving upon  him,  and  a  full  knowledge 
of  existing   defects,   it   does   not   neces- 
sarily follow  that  the  master  is  liable 
for  injuries  sustained  by  reason  of  the 
use    thereof.      In    considering    the    ap- 
plication of  the  rule  just  stated,  due  re- 
gard must  be  had  to  the  limited  knowl- 
edge of  the  employee,  as  to  the  machin- 
ery and  structure   on  which  he  is  em- 
ployed and  to  his  capacity  and  intelli- 
gence, and  to  the  fact  that  the  servant 
has   a   right   to   rely   upon   the   master 
to  protect  him  from  danger  and  injury, 
and  in  selecting  the  agent  from  which 
it    may    arise.     ...     In   cases,    how- 
ever, where  persons  are  employed  in  the 
performance  of  ordinary  labor,  in  which 
no  machinery  is    used,  and  no  materials 
furnished,    the    use    of    which    requires 
the  exercise  of  great  skill  and  care,  it 
can   scarcely  be  claimed  that  a  defect- 
ive   instrument    or    tool    furnished    by 
the  master  of  which  the  employee  has 
full  knowledge  and  comprehension,  can 
be   regarded   as   making  out  a  case   of 
liability  within  the  rule  laid  down.     A 
common   laborer  who  uses  agricultural 
implements  while  at  work  upon  a  farm 
or  in  a  garden,  or  one  who  is  employed 
in  any  service  not  requiring  great  skill 
and  judgment,  and  who  uses  the  ordi- 
nary  tools   employed   in  such  work,  to 
which  he  is  accustomed  and  in  regard  to 
which    he    has    perfect    knowledge,    can 
hardly  be  said  to  have  a  claim  against 
his  employer  for  negligence,  if  in  using 
a  utensil  which  he  knows  to  be  defective, 
he  is  accidentally  injured.     It  does  not 
rest  with  the  servant  to  say  that  the 
master  has  superior  knowledge,  and  has 
thereby   imposed  upon   him.     He   fully 
comprehends  that  the  instrument  which 
he  employs  is  not  perfect,  and  if  he  is 
thereby  injured  it  is  by  reason  of  his 
ovm   fault    and    negligence.      The    fact 
M.  &  S.  Vol.  IV.— 245. 


that  he  notified  the  master  of  the  de- 
fect and  asked  for  another  instrument, 
and  the  master  promised  to  furnish  the 
same,  in  such  a  case,  does  not  render 
the  master  responsible  if  an  accident 
occurs.  We  have  been  referred  to  no 
adjudicated  case  which  upholds  the  lia- 
bility of  a  party  under  circumstances 
of  the  same  character  as  those  present- 
ed by  the  evidence  here.  A  rule  im- 
posing such  a  liability  in  the  case  con- 
sidered would  be  far  reaching,  and 
would  extend  the  principle  stated  to 
many  of  the  vocations  of  life  for  which 
it  was  never  intended.  It  is  one  of  a 
just  and  salutary  character,  designed 
for  the  benefit  of  employees  engaged  in 
work  where  machinery  and  materials 
are  used  of  which  they  can  have  but 
little  knowledge,  and  not  for  those  en- 
gaged in  ordinary  labor  which  only  re- 
quires the  use  of  implements  with  which 
they  are  entirely  familiar.  The  plain- 
tilf  was  of  the  latter  class  of  laborers, 
and  the  work  in  which  he  was  engaged 
was  not  of  a  character  which  would 
entitle  him  to  the  protection  of  the 
principle  referred  to." 

See  note  to  Brouseau  v.  Kellogg 
Simtchioard  &  Supply.  Go.  27  L.R.A. 
(N.S.)   1052. 

t  Laning  v.  TSlew  York  G.  B.  Co. 
(1872)  49  N.  Y.  521,  10  Am.  Rep.  417; 
Sioeeney  v.  Berlin  &  J.  Envelope  Co. 
(1886)  101  N.  Y.  520,  54  Am.  Rep. 
722,  5  N.  E.  358.  The  actual  date  of 
the  latter  of  these  cases  is  subsequent 
to  that  of  March  v.  Ghickering,  supra, 
though  it  was  decided  in  the  same  year. 

8  In  Spencer  v.  Worthington  (1899) 
44  App.  Div.  496,  60  N.  Y.  Supp.  873, 
the  court  rejected  the  contention  of 
counsel  that  this  doctrine  had  been 
adopted  in  New  York.  But  the  writer 
confesses  his  inability  to  see  how  any 
other  conclusion  is  possible,  when  the 
language  used  and  the  facts  discussed 
in  the  cases  cited  in  the  last  note,  :ind 
in   Marsh   v.    Ghickering,   are   collated. 
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[The  doctrine  of  the  New  York  eases  has  been  followed  in  other 
jurisdictions.'* 


In  the  earlier  cases  the  doctrine  of 
Clarke  v.  Holmes  (3861)  7  Hurlst.  & 
N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur. 
N.  S.  992,  10  Week.  Rep.  405,  was  ex- 
pressly approved.  In  Marsh  v.  Chicker- 
ing  that  doctrine  is  not  followed,  and 
the  differentiating  element  relied  upon 
is  unquestionably  the  simple  character 
of  the  appliance. 

In  the  Spencer  Case  the  court  ex- 
pressed the  opinion  that  the  distinction 
suggested  by  counsel  did  not  rest  on  any 
logical  foundation.  In  this  opinion  the 
present  writer  fully  agrees,  for  reasons 
stated  in  the  text.  But  he  is  unable  to 
concur  in  the  inference  which  seems  to 
be  drawn  by  the  court  from  this  absence 
of  any  logical  foundation  for  the  distinc- 
tion, viz.,  that  the  doctrine  of  Marsh  v. 
Chickering  is  applicable  to  all  kinds  of 
appliances,  since  it  was  held  that  no  re- 
covery could  be  had  by  a  servant  who 
was  injured,  while  oiling  machinery 
with  a  can  which  had  a,  short  spout, 
after  the  employer  had  promised  to  fur- 
nish one  with  a  long  spout.  Such,  also, 
seems  to  be  the  effect  of  two  other  deci- 
sions, in  both  of  which  contributory 
negligence  was  held  to  be  a  bar  to  the 
action,  and  the  legal  consequences  of 
an  assurance  that  there  is  no  present 
danger  was  distinguished  from  those  of 
a  promise  of  future  protection.  In  one, 
an  emplojee  engaged  in  moving  sand 
from  a  sand  bank,  and  familiar  with 
that  kind  of  labor,  was  denied  recovery 
for  an  injury  caused  by  the  caving  in 
of  overhanging  gravel  and  sod,  notwith- 
standing the  prior  promise  of  his  em- 
ployer to  make  the  bank  secure  in  a  day 
or  two.  McCarthy  v.  Washhum  (1899) 
42  App.  Div.  252,  58  N.  ¥.  Supp.  1125. 
In  the  other,  an  action  was  held  not  to 
be  maintainable  for  an  injury  resulting 
from  the  fall  of  a  brick  through  the  un- 
planked  floor  beams  of  a  building  under 
construction,  although  the  employer  had 
previously  promised  to  safeguard  him. 
Hannigan  v.  Smith  (1898)  28  App.  Div. 
176,  50  N.  Y.  Supp.  845. 

BB.Lemnson  v.  Lyon  (1909)  151  111. 
App.  284;  Bowen  v.  Chicago  &  N.  W. 
R.  Co.  (1904)  117  111.  App.  9  (lifting 
jack)  ;  International  Packing  Co.  v. 
Kretomcz  (1905)  119  111.  App.  488  (box 
to  stand  on)  ;  Riley  v.  American  Steel 
&   Wire  Co.    (1906)    129   111.  App.   123 


(shovel)  ;  Dauchy  Iron  Works  v.  Ifevin 
(1906)  130  111.  App.  475  (runway  made' 
by  laying  planks  on  beam)  ;  Weister 
Mfg.  Co.  V.  NisUtt  (1903)  205  111.  273,. 
68  N.  E.  936  (backing  hammer)  ; 
Eistner    v.    American    Steel    Foundries. 

(1908)  233  111.  35,  84  N.  E.  44  (plain- 
tiff complained  of  board  on  which  he- 
had  to  stand  while  oiling  his  machine)  ; 
Stirling  Coal  &  Coke  Co.  v.  Fork  (1910) 
141  Ky.  40,  —  L.R.A.(N.S.)  — ,  131 
S.  W.  1030  (shovel)  ;  Kentucky  &  7. 
Bridge  &  R.  Co.  v.  Melvin  (1907)  31 
Ky.  L.  Rep.  959,  104  S.  W.  334  (prom- 
ise to  furnish  a  lantern)  ;  Rahm  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1908)  129) 
Mo.  App.  679,  108  S.  W.  570  (hammer 
head)  ;  Baumwald  v.  Trenkman  (1904) 
88  N.  Y.  Supp.  182  (axle  pin)  ;  McOill 
V.    Cleveland    &    S.    W.    Traction    Co. 

(1909)  79  Ohio  St.  203,  19  L.R.A.(N.S.) 
793,  128  Am.  St.  Rep.  705,  86  N.  E. 
989   (stepladder). 

In  McCormick  Harvesting  Mach.  Co.. 
V.  Wojciechowski  (1904)  111  111.  App. 
641,  the  court  said,  oMter,  that  a  prom- 
ise to  repair  is  of  no  avail  where  the 
work  is  simple,  such  as  unloading  pieces, 
of  pig  iron  from  cars. 

One  employed  to  make  general  repairs, 
about  a  building  is  guilty  of  negligence 
in  attempting  to  ascend  a  ladder  placed 
on  a  slippery  floor,  without  himself  ar- 
ranging, under  his  duty  of  general  re- 
pairing, some  appliance,  fixture,  or 
guard  to  make  the  foot  of  the  ladder 
secure,  although  the  employer  had  previ- 
ously promised  to  procure  a  safe  lad- 
der. Corcoran  v.  Milwaukee  Gaslight 
Co.   (1892)   81  Wis.  191,  51  N.  W.  328.. 

An  employer  is  not  liable  for  personal 
injuries  sustained  by  his  employee  be- 
cause of  an  obvious  defect  in  a  ladder, 
consisting  of  the  nails  being  partially 
withdrawn  from  the  steps,  and  which 
could  have  been  easily  remedied  with  a 
stone  or  brick  if  a  hatchet  or  hammer 
was  not  obtainable,  although  he  had 
informed  the  employer  thereof  and  the- 
latter  had  told  him  it  was  safe  for 
the  present,  but  promised  to  remedy  it.. 
Meador  v.  Lake  Shore  &  M.  S.  R.  Co.. 
(1894)  138  Ind.  290,  46  Am.  St.  Eep> 
384,  37  N.  E.  721. 

The  rule  that  the  master  is  respon- 
sible for  damages  resulting  to  a  serv- 
ant from  defects  in  machinery  and  ap- 
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It  is  to  be  noted  also  that  the  'New  York  doctrine  is  expressly  re- 
pudiated in  some  decisions.®] 


pliances  of  which  the  servant  has  noti- 
fied him  and  which  he  has  promised  to 
repair  governs  cases  in  which  machin- 
ery or  tools  that  are  used  in  the  worii 
are  discovered  to  be  dangerously  de- 
fective while  in  use,  and  to  cases  in 
which  tools  or  machinery  are  necessary 
for  the  safe  performance  of  the  work. 
It  has  no  application  to  a  case  where 
the  service  required  is  simple  manual 
labor  without  tools  or  machinery,  and 
where  no  such  tools  or  appliances  are 
necessary  to  the  performance  of  the 
work  with  a  reasonable  degree  of  safety. 
Goioen  v.  Barley  (1893)  6  C.  O.  A.  190, 
12  U.  S.  App.  574,  56  Fed.  973,  where 
it  was  held  that  a  servant  could  not 
recover  damages  for  the  breach  of  his 
employer's  promise  to  furnish  skids  for 
the  purpose  of  transferring  a  box  weigh- 
ing about  250  pounds  from  one  rail- 
road car  to  another,  only  about  5  feet 
away.  The  general  principle  laid  down 
in  Marsh  v.  Chickering  (1886)  101  N. 
Y.  396,  5  N.  E.  56,  was  approved,  but 
the  decision  was  also  based  on  the  con- 
sideration that  the  promise  was  not 
that  a  danger  would  be  removed,  but 
merely  that  additional  facilities  for  do- 
ing the  work  would  be  furnished. 

In  a  short  per  curiam  judgment  it  has 
been  held  that  a  painter  who  uses  a  de- 
fective ladder,  knowing  its  defective  con- 
dition, assumes  the  risk  of  its  use,  and 
cannot  recover  the  injuries  sustained  by 
falling  therefrom,  although  his  employer 
promised  to  supply  him  with  a  better 
ladder,  directing  him  to  use  the  defect- 
ive one  in  the  meantime.  The  decision 
was  put  on  the  broad  ground  that  the 
servant  had  wantonly  and  recklessly  en- 
countered a  risk  of  an  obvious  char- 
acter. St.  Louis,  A.  d  T.  R.  Co.  v.  Kel- 
ton  (1892)  55  Ark.  483,  18  S.  W.  933. 
No  cases  are  cited,  but  the  decision  was 
probably  based  on"  Marsh  v.  Chickering, 
supra. 

In  Illinois  Steel  Co.  v.  ScTiymanowski 
(1896)  162  111.  461,  44  N.  E.  870,  the 
court  seems  to  consider  that  this  quali- 
fication of  the  general  rule  is  referable, 
not  only  to  the  fact  that  the  danger  in 
such  case  is  obvious,  but  that  the  con- 
tinued use  of  the  tool  after  knowledge 
of  the  defect,  and  after  the  lapse  of 
more  than  a  reasonable  time  since  the 
promise    to    remedy    it   was   made,    in- 


dicates recklessness.  This  introduction 
of  the  factor  of  reasonable  time  is  not 
justified  by  anything  said  by  the  New 
York  court,  and  it  must  therefore  re- 
main somewhat  doubtful  whether  the 
New  York  ruling  would  be  followed  in 
Illinois  without  reservation,  if  the  con- 
sideration here  emphasized  were  elim- 
inated from  the  case. 

In  Missouri  it  is  held  that  to  continue 
using  even  a  simple  appliance  in  re- 
liance upon  the  master's  promise  is  not 
negligence,  as  a  matter  of  law.  Warner 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1895)  62 
Mo.  App.  192. 

9  The  unsoundness  of  this  exception 
to  the  so-called  promise-to-repair  rule 
is  very  tersely  expressed  by  the  court 
in  Louisville  Hotel  Co.  v.  Ealtenhrun 
(1904)  26  Ky.  L.  Rep.  208,  80  S.  W. 
1163,  where  it  says:  "The  difference 
between  a  single  instrument  and  a  com- 
plex one  vanishes  when  the  servant  ful- 
ly understands  that  it  is  dangerous  to 
further  use  it." 

Although  a  tool  is  simple,  like  tongs 
used  to  grapple  poles  when  handling 
them  with  a  derrick,  the  promise  of  the 
master  to  repair,  when  notified  of  their 
defective  condition,  and  his  request  to 
continue  work  until  that  can  be  done, 
relieve  the  servant  from  the  assumption 
of  the  risk  of  such  use  for  a  reasonable 
time.  Brouseau  v.  Kellogg  Switch- 
hoard  &  Supply  Co.  (1909)  158  Mich. 
312,  27  L.R.A.(N.S.)  1052,  122  N.  W. 
620. 

A  promise  made  in  respect  to  a  spike 
maul  was  held  binding  in  Atchison,  T. 
d  S.  F.  R.  Go.  V.  Sadler  (1887)  38  Kan. 
128,  5  Am.  St.  Rep.  729,  16  Pac.  46, 
without  reference  to  the  fact  that  it 
was  a  simple  tool.  Similar  decisions 
were  rendered  in  Southern  Kansas  R. 
Co.  V.  Croker  (1889)  41  Kan.  747,  13 
Am.  St.  Rep.  320,  21  Pac.  785,  where 
the  defective  tool  was  a  hammer  used 
for  breaking  stone,  and  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Lannigan  (1895)  56 
Kan.  109,  42  Pac.  343,  where  the  de- 
fective tool  was  a  lantern. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Puok- 
ett  (1901)  62  Kan.  770,  64  Pac.  631, 
it  was  held  that  the  master  was  liable 
under  his  promise  to  repair  a  lifting 
jack. 
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It  is  difficult  to  see  any  rational  ground  upon  which  the  distinction 
thus  indicated  can  be  sustained.  Its  adoption  can,  it  Avould  seem,  be 
justified  only  upon  the  hypothesis  that  one  or  other  of  the  following 
propositions  is  a  correct  statement  of  the  juristic  situation:  (1)  That, 
in  the  case  of  simple  appliances,  the  promise  of  the  master  does  not, 
in  any  way,  alter  or  shift  his  responsibility,  even  temporarily.  (2) 
That  the  quantitative  value  of  the  constructive  knowledge  imputed  to 
the  servant  with  regard  to  the  defects  in  such  appliance  is  different 
from  the  quantitative  value  of  such  actual  knowledge  as  he  may  ac- 
quire in  regard  to  more  elaborate  instrumentalities.  (3)  That  the 
danger  of  handling  simple  appliances  like  ladders,  spades,  axes,  etc., 
is,  as  a  matter  of  law,  so  serious  as  to  require  the  application  of  the 
rule  that  the  master's  promise  will  not  warrant  a  continuance  of  the 
service  where  the  hazards  to  which  the  servant  will  be  exposed  are 
so  imminent  that  no  prudent  man  would  encounter  them.  All  these 
propositions  are  manifestly  untenable ;  the  first  because  it  entails  the 
anomaly  of  gauging  the  effect  of  an  express  stipulation  by  the  nature 
of  the  subject-matter  to  which  it  relates;  the  second,  because  it  in- 
volves a  logical  absurdity;  the  third,  because  it  ignores  the  most  ob- 
vious facts.  The  conclusion  arrived  at  by  the  New  York  court  of 
appeals  is  possibly  to  be  explained  by  the  fact  that  its  attention  was 
not  properly  directed  to  the  rationale  of  the  effect  ascribed  to  a  prom- 
ise, as  being  essentially  a  stipulation  by  the  master  to  accept  tempo- 
rarily the  responsibility  for  any  accident  that  may  occur.  See  §  1348, 
subd.  a,,  ante.  It  seems  not  reasonable  to  suppose  that,  if  due  prom- 
inence had  been  given  to  this  aspect  of  the  relations  of  the  parties, 
the  learned  judges  who  concurred  in  the  decision  in  Marsh  v.  Chick- 
ering  would  have  been  more  fully  alive  to  the  anomaly  of  the  posi- 
tion to  which  that  decision  commits  them.  It  is  evident  that,  so  far  as 
other  jurisdictions  are  concerned,  the  authority  of  Marsh  v.  Chicker- 
ing  and  the  cases  in  which  it  has  been  followed  is,  to  say  the  least, 
greatly  impaired  by  the  omission  of  the  courts  to  discuss  adequately 
the  numerous  decisions  which,  as  the  preceding  sections  of  this  chap- 
ter indicate,  embody  a  doctrine  essentially  inconsistent  with  that 
adopted  in  IsTew  York. 


10 


10  The  promise-to-repair  rule  was  held  defense    of    contributory    negligence    is 

applicable  in  Barr  v.  Pen  Carion  Mani-  not  affected  in  any  way  by  holding  that 

fold  Co.   (1911)  81  N.  J.  L.  712,  80  Atl.  a  promise  to  repair  negatives  the  doc- 

930,  to   injuries   caused  by   a  defective  trine   of  assumption  of  risk   in   regard 

ladder   which   the   master   promised   to  to  simple  tools,  as  well  as  in  regard  to 

repair,   and  the   argument  used  in  the  intricate    appliances." 
text  is  approved.    The  court  said:    "The 
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In  a  Maine  ease  the  doctrine  as  to  the  effect  of  a  promise  has,  for 
some  reason  which  is  not  apparent,  been  altogether  ignored.^^ 

[In  one  case  it  has  been  held  that  a  miner  has  no  right  to  rely 
upon  a  promise  to  furnish  props  for  the  mine  where  the  progress  of 
the  work  constantly  increases  the  danger.  While  the  court  says  that 
the  miner  assumed  the  obvious  risk  of  continuing  in  the  work,  the 
decision  could  be  clearly  justified  upon  the  ground  of  contributory 
negligence.^^] 

1356.  [432]  Duty  of  servant  to  exercise  care  with  respect  to  the  de- 
fective instrumentality. — The  fact  that  the  master  has  promised  to 
repair  a  defect  does  not  relieve  the  servant  of  the  duty  of  using  rea- 
sonable care  for  his  safety.^  If  the  servant,  by  his  own  negligence  in 
the  manner  of  using  the  defective  appliance,  brings  injury  on  himself, 
the  master  will  not  be  liable.* 

It  has  been  laid  down  that,  in  view  of  the  servant's  knowledge  of 
the  existence  of  an  abnormal  danger,  a  greater  degree  of  care  will  be 
required  of  him  than  if  he  had  not  known  of  the  defect ;  *  and  that  it 
is  always  an  essential  question,  whether  the  servant's  own  care  and 


11  In  Conley  v.  American  Exp.  Co. 
(1895)  87  Me.  352,  32  Atl.  965,  it  was 
held  that,  as  he  was  thoroughly  familiar 
with  the  condition  of  the  apparatus,  the 
plaintiff  could  not  recover  for  injuries 
received  from  a  fall  while  he  was  trying 
to  push  to  a  sliding  door,  although  he 
had  already  received  a  promise  that  it 
should  be  repaired. 

18  Repuilic  Iron  &  Steel  Co.  v.  Thorn- 
asino  (:910)  29  L.R.A.(N.S.)  606,  99 
C.  C.  A.  523,  176  Fed.  49. 

1 B.  D.  Williams  Cooperage  Co.  v. 
Beadrick  (1908)  86  C.  C.  A.  548,  159 
Fed.  680;  Freeman  v.  Savannah  Elec- 
tric Co.  (1908)  130  Ga.  449,  60  S.  E. 
1042;  Reiser  v.  Southern  Planing  Mill 
£  Lumber  Co.  (1902)  114  Ky.  1,  69  S. 
W.  1085;  Shemioell  v.  Owensboro  d  N. 
R.  Co.  (1904)  117  Ky.  556,  78  S.  W. 
448 ;  Johnson  v.  Anderson  &  M.  Lumber 
Co.  (1903)  31  Wash.  554,  72  Pac.  107; 
Texas  &  2^.  0.  R.  Co.  v.  Single  (1895) 
9  Tex.  Civ.  App.  322,  29  S.  W.  674. 

An  employee  having  the  supervision 
of  another  employee,  and  knowing  that 
the  latter  is  an  incompetent  and  care- 
less workman,  who  trusts  himself  upon 
a  ladder  constructed  by  the  latter,  with- 
out examining  it,  cannot  recover  from 
the  master,  although  the  latter  failed  to 
keep  his  promise   to  discharge  the  in- 


competent employee.  Bolton  v.  Georgia 
P.  R.  Co.  (1889)  83  Ga.  659,  10  S.  E. 
352. 

zSchlita:  v.  Pabst  Brewing  Co.  (1894) 
57  Minn.  303,  59  N.  W.  188. 

A  servant  does  not  assume  the  risk 
from  defective  machinery  by  continuing 
to  use  the  machinery,  where  he  relies 
upon  the  promise  of  the  master  to  rem- 
edy the  defect;  but  he  may  be  guilty  of 
contributory  negligence  in  performing 
an  act  rendered  necessary  by  such  de- 
fect. Gorman  v.  Des  Moines  Brick  Mfg. 
Co.  (1896)  99  Iowa,  257,  68  N.  W.  674. 

s  Meador  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1894)  138  Ind.  290,  46  Am.  St.  Rep. 
384,  37  N.  E.  721;  Barris  v.  Bottom 
(1908)  81  Vt.  346,  70  Atl.  560.  And 
see  Broum  Oil  Can  Co.  v.  Green  (1901) 
22  Ohio  C.  C.  518,  12  Ohio  C.  D.  510 
(servant  required  to  exercise  such  care 
as  is  commensurate  with  the  danger  of 
operating  the  machine ) . 

In  Crooker  v.  Pacific  Lounge  t&  Mat- 
tress Co.  (1904)  34  Wash.  191,  75  Pac. 
632,  the  court  said  it  was  the  duty  of 
a  servant  who  was  operating  a  defect- 
ive machine  in  reliance  upon  the  mas- 
ter's promise  to  remedy  the  defects, 
to  use  "due  and  proper  care,  consider- 
ing its  unprotected  condition." 
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precautions  were  proportionately  increased  in  view  of  his  knowledge 
of  the  danger.*  On  the  other  hand  the  position  has  been  taken  that 
where  an  employer  directs  a  servant  to  continue  using  a  defective  tool, 
and  at  the  same  time  promises  to  have  it  repaired,  the  employee  is 
not  bound  to  use  extra  care  in  using  the  tool.  All  that  is  required  of 
him,  it  is  said,  is  that,  for  the  purpose  of  protecting  himself  against 
injury,  he  shall  exercise  that  degree  of  care  which  a  man  of  ordinary 
prudence  would  exercise  when  employed  in  a  dangerous  service  of  a 
similar  description.*  For  practical  purposes,  however,  it  may  be  pre- 
sumed that  the  apparent  conflict  between  the  standards  of  duty  thus 
defined  is  merely  superficial.  It  will  hardly  be  contended  that  a 
servant  was  in  the  exercise  of  ordinary  care,  if  his  conduct,  while  he 
was  using  a  defective  appliance,  was  merely  as  cautious  as  that  of  a 
prudent  person  using  the  same  appliance  in  a  sound  condition.  How- 
ever this  may  be  it  is  clear  that  the  employer  cannot  hold  the  servant 
to  the  exercise  of  an  unerring  choice  of  the  best  method  of  obviating 
difiiculties  and  lessening  danger.  If  the  servant  uses  reasonable  and 
ordinary  judgment,  he  does  all  that  can  be  required ;  and  the  fact  that 
his  judgment  may  not  prove  to  be  absolutely  the  best  does  not  relieve 
the  employer  from  liability.® 

The  doctrine  deducible  from  several  decisions  is  that  a  servant  who, 
after  intermitting  the  use  of  the  defective  instrumentality  to  which 
the  promise  relates,  is  beginning  once  more  to  work  with  it  after  the 
lapse  of  a  period  reasonably  sufficient,  if  proper  diligence  has  been  ex- 
ercised, to  have  effected  the  restoration  of  normally  safe  conditions, 
is  entitled  to  act  upon  the  presumption  that  the  defect  no  longer 
exists,  and  is  not  bound  to  institute  an  examination  for  the  purpose 
of  ascertaining  whether  the  promise  had  been  performed,  unless 
there  is  some  indication  of  danger  which  would  put  a  prudent  man 
on  inquiry.'     The  rule  thus  laid  down  is  merely  a  special  appli- 

*  Jones    V.    New    American    File    Co.  been  completed.     "Northern  P.  R.  Co.  v. 

(1898)   21  R.  I.  125,  42  Atl.  509.     And  BabcocTc  (1894)  154  U.  S.  190,  38  L.  ed. 

see     Trudeau    v.    American    Mill.    Co.  958,  14  Sup.  Ct.  Rep.  978. 
(1906)    41  Wash.  465,  83  Pac.   725.  Whether   one  who  knew  that   a  ma- 

6  Missouri,  K.  &  T.  B.  Go.  v.  Puckett  chine  was  defective,  and  had  made  com- 

(1901)   62  Kan.  770,  64  Pac.  631.  plaint  as  to  its  condition,  was  justified 

6  Illinois  G.  R.  Go.  v.  Creighton  In  operating  it  without  making  an  exam- 
(1895)  63  111.  App.  168.  ination,  after  returning  to  his  work  sev- 

7  An  engineer  who  has  received  a  prom-  eral  days  later,  on  the  supposition  that 
ise  that  his  engine  will  be  repaired,  it  had  been  repaired  by  the  employer  as 
and  is  absent  on  sick  leave  for  several  promised,  is  a  question  for  the  jury, 
days  afterwards,  is  not,  as  a  matter  of  Keevan  v.  Walker  (1898)  172  Mass.  56, 
law,  negligent  in  taking  out  the  engine  51  N.  E.  449. 

at  the  end  of  that  period,  without  spe-        That  an  employee,  on  Monday  morn- 
ciiic  information  that  the  repairs  have    ing,    went    to    work    upon    a    platform 
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■cation  of  the  general  principle  discussed  in  §§  1270,  1271,  1331, 
subd.  c,  ante.  In  New  York,  on  the  other  hand,  it  would  seem  that 
the  servant  is  deemed  not  to  be  in  the  exercise  of  ordinary  care  if,  un- 
der such  circumstances,  he  takes  it  for  granted  that  the  dangerous 
■conditions  have  been  remedied ;  and  he  is  bound  to  make  an  examin- 
ation,* unless  he  has  some  positive,  tangible  ground  for  supposing 
that  the  repairs  have  been  undertaken  and  completed.^  In  none  of 
"the  decisions  cited  is  it  explained  why  the  general  principle  just  re- 
ferred to,  that  a  servant  is  prima  facie  entitled  to  rely  upon  the 


"which,  the  Saturday  night  before,  he 
knew  to  be  insecure,  but  which  the  per- 
son charged  with  the  duty  of  making  re- 
pairs promised  to  repair,  without  mak- 
ing "any  examination  to  see  if  such 
repairs  had  been  made,  is  not  conclusive 
of  want  of  due  care  precluding  recovery 
for  injuries  received  from  the  insecurity 
of  the  platform.  Chapman  v.  Southern 
P.  Co.  (1895)  12  Utah,  30,  41  Pac.  551. 
To  the  same  effect,  Olney  v.  Boston  & 
M.  R.  Co.  (1902)  71  N.  H.  427,  52  Atl. 
1097. 

A  hole  in  a  private  roadway  18  inches 
deep,  1^  feet  one  way,  and  about  3  feet 
the  other  way,  near  the  foot  of  a  de- 
scent of  about  11  feet  in  a  distance  of 
105  feet,  is  not  so  imminently  dangerous 
as  to  make  it  contributory  negligence,  as 
matter  of  law,  for  a  teamster  in  the  em- 
ploy of  the  owner  of  such  roadway  to 
drive  down  the  hill  without  first  ascer- 
taining whether  his  employer  had  re- 
deemed his  promise  to  repair  such  de- 
fect. Nelson  v.  Shaw  (1899)  102  Wis. 
274,  78  N.  W.  417. 

It  is  proper  to  instruct  the  jury  that 
a,  servant  may  presume  that  the  master 
has  complied  with  his  promise  to  rem- 
edy a  defect  in  machinery  which  is  not 
apparent  upon  a  casual  inspection,  and 
he  is  not  required  to  inspect  the  machin- 
ery before  using  it  in  order  to  ascertain 
whether  or  not  the  repairs  have  in  fact 
been  made,  unless  there  is  something  in 
the  condition  of  the  machinery  which 
would  cause  an  ordinarily  prudent  per- 
son to  make  an  examination  thereof. 
Missouri,  K.  &  T.  R.  Co.  v.  Nordell 
(1899)  20  Tex.  Civ.  App.  362,  50  S.  W. 
601. 

8  It  has  been  held  that  an  employee 
who  knows  that  the  machine  at  which 
he  works  is  out  of  repair,  and  that  a 
fellow  servant  has  been  ordered  to  re- 
pair it  on  a  specified  day,  is  guilty  of 


such  contributory  negligence  as  will  pre- 
vent a  recovery  for  an  injury  resulting 
from  such  defect,  in  subsequently  going 
to  work  upon  the  machine  of  his  own 
accord,  without  ascertaining  whether  or 
not  it  had  been  repaired.  Schulz  v. 
Rohe  (1896)  149  N.  Y.  132,  43  N.  E. 
420,  reviewing  (1893)  4  Misc.  384,  24 
N.  Y.  Supp.  118  (sausage-filling  ma- 
chine had  a  defective  valve,  which 
caused  it  to  start  suddenly  and  push  the 
piston  head  into  the  meat  cylinder,  so 
that  the  fingers  of  the  operator  were  lia- 
ble to  be  caught). 

In  Carlson  v.  Walsh  (1900)  56  App. 
Div.  551,  67  N.  Y.  Supp.  516,  recovery 
was  denied  to  a  servant  who,  upon  re- 
suming work,  was  injured  by  the  sud- 
den starting  of  machinery  which  the 
master  had  promised  to  repair  several 
weeks  previously. 

A  servant  is  not  justified  in  taking  a 
position  to  work  which  is  very  danger- 
ous unless  certain  promised  repairs 
have  been  made,  where  the  repairs  are 
extensive,  and  it  is  incredible  that  they 
could  have  been  made  without  his 
knowledge,  and  he  made  no  inquiry 
whatever  in  regard  thereto.  Crookston 
Lumber  Co.  v.  Boutin  (1906)  79  C.  C. 
A.  368,  149  Fed.  680. 

9  Where  a  servant  resumed  the  use  of 
a  freight  elevator  several  weeks  after  he 
received  a  promise  that  the  automatical- 
ly closing  gates  guarding  the  shaft  of 
the  elevator  would  be  repaired,  it  was 
held  that  he  was  justified  in  assuming 
that  they  were  operating  properly,  the 
evidence  being  that  during  the  period 
that  had  elapsed  since  the  promise  was 
given,  he  had  seen  lumber  on  the  prem- 
ises, and  had  been  told  that  carpenters 
were  at  work.  Larkin  v.  Washington 
Mills  Co.  (1899)  45  App.  Div.  6,  61  N. 
Y.  Supp.  93. 
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master's  performance  of  his  obligations,  should  be  deemed  subject  to 
an  exception  in  this  class  of  cases. 

Under  any  view  of  the  servant's  obligations  it  is  clear  that  he  is 
chargeable  with  knowledge  of  the  conditions,  where  the  defect  was  one 
of  such  an  obvious  kind  that,  if  he  had  been  making  ordinary  use  of 
his  eyesight  at  the  time  he  was  injured,  he  could  not  have  failed  to 
observe  that  it  had  not  been  repaired.^" 

The  obligation  of  the  servant  to  use  due  care  after  he  has  received 
a  promise  of  repairs  does  not  go  to  the  extent  of  a  requirement  that 
he  shall  himself  take  active  steps  to  lessen  the  danger  covered  by  the 
promise.'' 


10  Thia  was  the  position  in  Brewer  V. 
Flint  &  P.  M.  R.  Co.  (1885)  56  Mich. 
620,  23  N.  W.  440.  In  the  second  of  the 
New  York  cases  just  cited  a  second  and 
apparently  independent  ground  for  the 
conclusion  arrived  at  was  that  it  was 
broad  daylight  when  the  servant  re- 
sumed working,  and  he  could  have  seen 
the  defect  if  he  had  looked. 

11  The  fact  that  a  railroad  engineer 
could  repair  a  defective  footboard  him- 
self, or  run  the  locomotive  with  it  en- 
tirely removed,  does  not  render  him 
guilty  of  contributory  negligence  in  con- 
tinuing to  use  it  in  its  defective  condi- 
tion, where  the  rule  of  the  company  pro- 
vides that  employees  shall  report  defects 


or  repair  them  themselves,  and  he  has 
reported  the  defect  to  the  proper  person, 
and  been  twice  assured  that  it  will  be 
repaired.  Gibson  v.  Minneapolis,  St.  P. 
c6  8.  8.  M.  R.  Go.  ( 1893 )  55  Minn.  177, 
43  Am.  St.  Rep.  482,  56  N.  W.  686. 

Nor  is  an  employee  whose  duties  re- 
quire him  to  pass  under  a  coupling  of 
a  revolving  shaft  having  protruding 
bolts  under  any  obligation  to  turn  aside 
from  his  ordinary  duties  and  construct 
a  box  to  cover  such  coupling,  after  the 
foreman's  attention  has  been  called  to 
the  defect  and  he  has  promised  to  send 
carpenters  to  cover  it.  Home  State 
Min.  Co.  V.  FuUerton  (1895)  16  C.  C. 
A.  545,  36  U.  S.  App.  32,  69  Fed.  923. 


CHAPTER  LVI. 

RIGHT    OF    ACTION   FOR    INJURIES    RECEIVED    IN   OBEYING    DIRECT 

ORDERS. 

1357.  Introductory. 

1358.  Necessity  of  showing  that  an  order  was  given. 

1359.  — and  was  given  by  some  employee  who  represented  the  master. 

1360.  — and  was  the  inducing  motive  of  the  servant's  act. 

1361.  — and  was  negligent  under  the  circumstances. 

1362.  Assumption  of  the  risk,  as  a  defense. 

1363.  Contributory  negligence  usually  negatived  by  evidence  that  servant 

acted  under  direct  order. 

1364.  Considerations  upon  which  this  doctrine  is  based. 

a.  Master  and  servant  not  upon  the  same  footing. 
6.  Servant  entitled  to   rely  on  the  master's  performance  of  his- 
duties. 

c.  Order  considered  to  be  an  implied  assurance  that  there  is  nO' 

abnormal  danger. 

d.  Necessity  for  prompt  obedience. 

e.  Direct  order  considered  as  tending  to  negative  voluntary  action. 
/.  Direct   order   considered    as   tending   to   produce   confusion   of 

mind. 

1365.  Direct  order  not  a  justification  where  it  was  given  without  author- 

ity. 

1366.  — nor  where  a  prudent  man  would  have  refused  to  comply  with  it.. 

1367.  — nor  where  the  servant  fully  appreciated  the  danger. 

1368.  — nor  where  the  servant  executed  it  in  a.  negligent  manner. 

The  cases  in  which  the  duty  to  which  the  order  related  was  outside 
the  scope  of  the  servant's  original  contract  are  collected  in  chapter 
Lviii.,  post. 

As  to  the  extent  to  which  the  order  of  a  superior  employee  is  an 
excuse  for  doing  an  act  violative  of  a  rule,  see  §  1283,  note  10,  ante. 

1357.  [433]  Introductory. —  The  fact  that  the  servant,  at  the  time 
he  was  injured,  was  complying  with  a  direct,  specific,  personal  order 
of  his  master,  or  his  master's  representative,  has,  it  is  well  settled,  a 
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materia]  bearing  upon  the  question  whether  he  can  hold  the  master  re- 
sponsible.' Broadly  speaking,  the  evidential  significance  of  this 
fact  will  be  found  to  be  simply  this, — that,  as  it  goes  to  show  that  the 
servant's  ignorance  of  the  risk  to  which  his  injury  was  due  was  ex- 
cusable, or  that  his  action  was  not  entirely  voluntary,  it  tends  to  nega- 
tive the  availability  of  the  various  defenses  which,  as  has  been  shown 
at  length  in  chapters  l.-liii.,  ante,  are  essentially  dependent  upon 
proof  that  the  servant  voluntarily  encountered  a  danger  which  was,  or 
ought  to  have  been,  comprehended  by  him.* 

As  a  condition  precedent  to  establishing  his  right  to  recover  for 
an  injury,  on  the  ground  that  it  resulted  from  his  compliance  with  a 
specific  and  direct  order,  the  servant  must  establish  the  following 
propositions : 

(1)  That  an  order  was  given. 

(2)  That  the  order,  if  not  given  by  the  master  himself,  was  given 
by  his  representative,  within  the  scope  of  the  authority  conferred  on 
him. 

(3)  That  the  act  which  lead  to  the  injury  was  done  in  obedience  to 
the  order. 

(4)  That  the  order  was  a  negligent  one  under  the  circumstances. 
The  defenses  open  to  the  master  are  the  same  as  those  which  are 

available  in  cases  where  a  specific  and  direct  order  is  not  an  evi- 
dential element, — viz.,  that,  having  a  full  comprehension  of  the  risks 
which  an  obedience  to  the  order  involved,  the  servant  was  chargeable 
either  with  an  assumption  of  those  risks,  or  with  contributory  negli- 
gence in  complying  with  the  order,  or  with  contributory  negligence  in 
respect  to  the  manner  in  which  he  executed  the  order. 

As  regards  the  essential  element  on  which  all  these  defenses  are 
based, — viz.,  the  servant's  knowledge  of  the  danger, — it  is  not  amiss 
to  draw  attention  to  the  fact  that  this  element  is  also  involved  in  the 
investigation  of  the  question  as  to  whether  the  order  was  negligent. 
It  will  be  seen,  by  referring  to  §  1361,  post,  that  one  form  of  negli- 
gence in  giving  an  order  is  that  which  consists  in  not  accompanying 
it  by  proper  instruction  and  warning,  where  the  person  giving  it 

1  Haley  V.  Case  (1886)  142  Mass.  316,  the  addition  of  words  drawing  the  at- 

7   N.   E.   877,   holding,   in   regard  to   a  tention  of  the  jury  to  the  aspect  of  the 

case  where  the  act  in  question  was  done  evidence. 

in   obedience  to  an   order,   that   an   in-  2  Eagglund  v.  St.  Hilaire  Lumber  Go. 

struction    requested   by    the    defendant,  (1906)  97  Minn.  94,  106  N.  W.  91. 

which  enunciated  the  doctrine  as  to  the  See  note  to  Lowe  Mfg.  Go.  v.  Payne, 

effect  of  the  plaintiff's  Iinowledge  of  the  30   L.R.A.(N.S.)    436. 
conditions,    was   properly    qualified    by 
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•ought  to  have  seen  that  there  was  a  probability  that  the  servant  did  not 
appreciate  the  danger  to  which  he  was  being  exposed,  or  had  not  suffi- 
cient intelligence  or  technical  skill  to  enable  him  to  protect  himself. 

•1358.  [434]  Necessity  of  showing  that  an  order  was  given. — 
It  is  very  seldom  that  the  significance  of  the  words  or  gestures  which 
were  the  inducing  cause  of  the  act  which  resulted  in  the  injury  com- 
plained of  can  be  a  matter  of  doubt.  But  it  is  clear,  both  on  principle 
and  authority,  that,  in  order  that  the  servant  may  receive  the  benefit 
of  such  inferences  as  may  be  drawn  from  the  fact  that  he  was  com- 
plying with  an  order,  it  is  not  necessary  to  show  that  the  directions 
-given  were  of  a  formally  imperative  character.^ 

1359.  [435]  — and  was  given  by  some  employee  who  represented 
the  master. —  On  general  principles  it  is  manifest  that,  where  the 
■order  in  question  was  not  given  by  the  employer  himself,  he  cannot  be 
made  responsible  for  an  injury  caused  by  obedience  to  it,  unless  it 
proceeded  from  an  agent  who  had  authority  to  give  such  a  direction 
with  regard  to  the  subject-matter.  See  chapter  lxvi.,  post.  But 
vsrhether  it  is  also  requisite,  in  order  that  the  master  may  be  charged 
vi^ith  responsibility,  that  the  directing  employee  should  be  a  vice  prin- 
cipal in  the  sense  in  which  that  term  is  understood  in  cases  where  the 
■defense  of  common  employment  is  relied  upon,  is  a  question  which, 
under  the  authorities  as  they  stand,  can  scarcely  be  said  to  have  been 
•definitely  settled. 

1  A  workman  who  said  to  the  foreman  months  before  the  injury,  could  not  be 
when  told  to  clear  the  track  as  a  train  considered  as  an  order  which  would  af- 
was  coming,  "There  are  two  stones  on  feet  the  question  of  assumption  of  risk. 
the  track;"  and  was  told,  "It  is  time    Elgin,  J.  &  E.  R.  Co.  v.  Myers    (1907) 

_you  were  getting  them  off,"  is  justified  226  111.  358,  80  N.  E.  897. 
in  considering  this  an  order  to  take  A  foreman's  acquiescence  in  a  serv- 
them  oflf.  Stephens  v.  Hannibal  &  St.  ant's  doing  an  act  in  response  to  a  state- 
J.  R.  Co.  (1885)  88  Mo.  221  (1888)  ment  on  his  part  that  someone  must  do 
96  Mo.  207,  9  Am.  St.  Rep.  336,  9  S.  W.  it,  there  being  no  one  else  in  close  prox- 
589.  i™ity,    constitutes   an   order.      Oumber- 

If,  upon  a  brakeman  oifering  to  do  land  Teleph.  &  Teleg.  Co.  v.  Qranes 
a  certain  piece  of  work,  the  foreman  (1907)  31  Ky.  L.  Rep.  972,  104  S.  W. 
gives  directions  as  to  how  it  should  be   356. 

•done,  such  directions  amount  to  orders.  And  in  Pickett  v.  Quincy  0.  &  K.  C. 
King  v.  Woodstock  Iron  Go.  (1904)  143  R.  Go.  (1911)  156  Mo.  App.  272,  137  S. 
Ala.  632,  42  So.  27.  W.  636,  it  was  held  that  the  words  "go 

The  order  need  not  be  in  set  words,  out  and  see  if  the  headlight  is  burning, 
Republic  Iron  &  Steel  Go.  v.  Williams  and  put  it  out,"  spoken  by  an  engineer 
(1910)    168  Ala.  612,  53  So.  76.  to  his  fireman,  constituted  an  order. 

A  statement  by  a  foreman  whose  at-  But  a  mere  request  by  the  foreman 
•tention  has  been  called  to  the  fact  that  that  a  servant  do  his  best  cannot  be 
a  tooth  was  out  of  a  saw,  that  cut  no  considered  as  an  order.  Mayott  v.  'Nor- 
figure  with  the  saw  at  all,  and  that  the  cross  Bros.  (1902)  24  R.  I.  187,  62  Atl. 
servant  was  to  go  ahead  and  start  it  up,   894. 

•which  statement  was  made  a  number  of 
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In  most  of  the  cases  cited  in  the  present  chapter  the  servant  giv- 
ing the  orders  was  one  who,  under  the  recognized  exceptions  to  the 
doctrine  of  common  employment,  was  a  vice  principal,  either  because 
he  was  a  general  representative  of  the  master  as  respects  the  manage- 
ment of  the  whole  business,  or  a  particular  department  thereof,^  or  be- 
cause he  was  a  superior  servant  in  a  state  where  such  superiority  con- 
stitutes vice  principalship  at  common  law.^  In  some  cases  the  direct- 
ing employee  was  one  for  whose  negligence  the  master  had  been  de- 
clared liable  by  a  statute  in  force  in  the  jurisdiction  where  the  injury 
was  received.' 

But  there  are  also  some  decisions  which,  when  collated  with  others 
rendered  by  the  same  court,  would  seem  to  indicate  that  a  master  may 


1  Kean  v.  Detroit  Copper  £  Brass 
Rolling  Mills  (1887)  66  Midi.  277,  11 
Am.  St.  Rep.  492,  33  N.  W.  395  (super- 
intendent) ;  Illinois  Steel  Co.  v.  Schy- 
manowshi  (1895)  59  111.  App.  32  (su- 
perintendent) ;  affirmed  in  (1896)  162 
111.  447,  44  N.  E.  876 ;  Bawkins  v.  John- 
son (1885)  105  Ind.  29,  55  Am.  Rep. 
169,  4  N.  E.  172  (foreman  of  factory)  ; 
Shortel  v.  St.  Joseph  (1891)  104  Mo. 
114,  24  Am.  St.  Rep.  317,  16  S.  W.  397 
(engineer  in  charge  of  construction)  ; 
Colorado  Midland  R.  Co.  v.  O'Brien 
(1891)  16  Colo.  219,  27  Pac.  701  (fore- 
man in  charge  of  construction)  ;  NovocJc 
V.  Michigan  C.  R.  Co.  (1886)  63  Mich. 
121,  29  N.  W.  525  (superintendent  of 
construction  train)  ;  Norfolk  &  W.  R. 
Co.  V.  Ward  (1894)  90  Va.  687,  24 
L.R.A.  717,  44  Am.  St.  Rep.  945,  19  S. 
E.  849  (foreman  in  charge  of  work  of 
excavation)  ;  Coyne  v.  Union  P.  R.  Co. 
(1889)  133  U.  S.  370,  33  L.  ed.  651,  10 
Sup.  Ct.  Rep.  382  (foreman  of  railway 
construction)  ;  Indiana  Car  Co.  v.  Park- 
er (1884)  100  Ind.  181  (master  mechan- 
ic) ;  Rogers  v.  Overton  (1882)  87  Ind. 
410  (orders  of  road  master  to  track- 
man) . 

2  In  one  case  the  order  was  given  by 
a  second  mate.  Jones  v.  St.  Louis,  N. 
£  P.  Packet  Co.  (1890)  43  Mo.  App. 
398. 

In  others  the  order  was  given  by  a 
section  master  to  a  laborer.  Patton  v. 
Western  North  Carolina  R.  Co.  (1887) 
96  N.  C.  455,  1  S.  E.  863;  East  Tennes- 
see, V.  &  G.  R.  Co.  V.  Duffield  (1883) 
12  Lea,  63,  47  Am.  Rep.  319;  Bradshaw 
v.  Louisville  &  ~S .  R.  Co.  (1893)  14  Ky. 
L.  Rep.  688,  21  S.  W.  346;  Stephens  v. 
Hannibal  £  St.  J.  R.  Co.  ( 1885 )   86  Mo. 


221 ;  Schroeder  v.  Chicago  £  A.  R.  Co.. 
(1891)  108  Mo.  322,  18  L.R.A.  827, 
18  S.  W.  1094. 

In  others  the  order  was  given  by  a 
conductor  to  a  brakeman.  Mason  v. 
Richmond  &  D.  R.  Co.  (1892)  111  N.  C. 
482,  18  L.R.A.  845,  32  Am.  St.  Rep. 
814,  16  S.  E.  698 ;  Shadd  v.  Georgia,  C. 
£  N.  R.  Co.  (1895)  116  N.  C.  968,  21 
S.  E.  554;  Richmond  £  D.  R.  Co.  v. 
Uudd  (1892)  88  Va.  648,  14  S.  E.  361; 
Norfolk  £  W.  R.  Co.  v.  Ampey   (1896) 

93  Va.  108,  25  S.  E.  226;  Turner  v.. 
Norfolk  £  W.  R.  Co.  (1895)  40  W.  Va. 
675,  22  S.  E.  83;  Greer  v.  Louisville  £ 
N.  R.  Co.  (1893)  94  Ky.  169,  21  S.  W. 
649. 

3  In  the  following  cases  the  order  was 
that  of  a  section  foreman  to  a  laborer : 
Jones  v.   Galveston,  H.  £  S.  A.  R.   Co, 

(1895)  11  Tex.  Civ.  App.  39,  31  S.  W. 
706;  Texas  £  P.  R.  Co.  v.  Lewi^  (1894) 
—  Tex.  Civ.  App.  — ,  26  S.  W.  873. 
See  also  Bjhjian  v.  Woonsocket  Rubier 
Co.  (1895)   164  Mass.  214,  41  N.  E.  265 

(fellow  servant  deputed  to  instruct  a 
new  employee  as  to  the  manner  of  doing 
work)  ;  Last  Chance  Min.  £  Mill.  Co.  v. 
Ames   (1896)   23  Colo.  167,  47  Pac.  382 

(order  of  ship-tender  to  minor) . 

The  following  cases  were  decided  with 
reference  to  statutes  which  preclude 
railway  companies  from  relying  on  the 
defense  of  coservice:  Central  R.  Co.  v. 
De  Bray  (1883)  71  Ga.  406;  Fox  v. 
Chicago,  St.  P.  £  K.  C.  R.  Co.  (1892) 
86  Iowa,  368,  17  L.R.A.  289,  53  N.  W. 
259;   Strong  v.  Iowa  G.  R.  Co.    (1895) 

94  Iowa,  380,  62  N.  W.  799;  Frandsen 
V.  Chicago,  R.  I.  £  P.  R.  Co.  (1873) 
36  Iowa,  372 ;  Smith  v.  St.  Paul  £  D.  R. 
Co.  (1892)  51  Minn.  86,  52  N.  W.  1068. 
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be  bound  by  an  order  given  by  an  employee  who  is  not  a  vice  prin- 
■cipal.*  Whether  such  a  doctrine,  if  it  is  really  embodied  in  the  cases 
-cited,  can  be  justified  on  strictly  logical  grounds,  is  very  doubtful.  A 
mere  coservant  who  takes  upon  himself  to  give  an  unauthorized  order 
is  clearly  guilty  of  negligence,  and  there  is  no  apparent  reason  why 
this  fact  should  not  be  deemed  to  let  in  the  defense  of  common  em- 
ployment.® 

Different  considerations  are,  of  course,  controlling  where  the  serv- 
.ant  is  seeking  to  exonerate  himself  from  the  charge  of  contributory 
negligence.  See  §  1365,  post.  Under  such  circumstances  the  essen- 
tial question  is  merely  whether  the  injured  servant  was  justified  in 
obeying  the  order ;  and  in  determining  that  question  it  is  not  material 
to  inquire  whether  the  directing  party  was  a  vice  principal.  This 
aspect  of  the  subject  is  obviously  in  need  of  elucidation  by  the  courts. 
As  the  decisions  stand,  there  would  seem  to  be  some  grounds  for  saying 
"that  a  servant  may,  upon  the  same  facts,  fail  or  succeed  in  his  action, 
according  as  the  defense  interposed  is  common  employment  or  contrib- 
utory negligence. 

1360.  [436]  — and  was  the  inducing  motive  of  the  servant's  act. — 
Upon  general  principles  it  is  clear  that  a  servant  cannot  recover  on 
the  ground  that,  when  the  accident  occurred,  he  was  complying  with 
an  order,  unless  it  is  shown  that  the  order  was  the  operative  influence 
which  led  to  his  doing  the  act  which  was  the  immediate  cause  of  the 
injury.^ 

*  This  remark  is  applicable  to  cases  in  but  who  had  no  power  of  control  over 

■which  the  order  was  given  by  the  cap-  the    plaintiff.      See    also    J.    B.    Foote 

tain  of  a  ship  to  a  seaman    [Williams  Foundry  Co.  v.  Young   (1906)   20  Ohio 

T.   Churchill    [1884]    137  Mass.  243,  50  C.  C.  420,  9  Ohio  C.  C.  N.  S.  100   (one 

Am.   Rep.   304)  ;    by  the  foreman   of   a  employee  assisted  another  at  the  latter's 

gang  of  trackmen  to  one  of  them  {Cook  request). 

V.  St.  Paul,  M.  &  M.  R.  Co.   [1885]   34  1  The  fact  that   an   order   was   given 

Minn.  45,  24  N.  W.  311;  Burlington  d  and   acted   upon   by   the   plaintiff's    co- 

C.  R.  Co.  V.  Liehe  [1892]   17  Colo.  280,  servants    is    wholly    immaterial    as    an 

29  Pac.   175)  ;    or  by  a  conductor  to  a  element,  where  he  did  not  hear  it  him- 

hrakeman   {Louisville,  E.  &  St.  L.  Con-  self,  but  simply  followed  their  example 

sol.  R.  Co.  V.  Vtz  [1892]  133  Ind.  265,  in  doing  what  he  did.    Novock  v.  Michi- 

32  N.  E.  881;  Piquegno  y.  Chicago  &  G.  gan  C.  R.  Go.   (1886)    63  Mich.  121,  29 

T.  R.  Co.  [1883]   52  Mich.  44,  50  Am.  N.  W.  525. 

Rep.  243,  17  N.  W.  232;   Denver,  T.  &  A  direction   to   a   servant  to   "hurry 

Gr.  R.   Co.  V.   Simpson   [1891]    16   Colo,  up"  her  work  is  not  a  fact  which  can 

55,  25  Am.  St.  Rep.  242,  26  Pac.  339).  be   supposed   to   distract   her   attention 

5  In     Wright     v.     Southern     R.     Co.  or  to   affect   her   power   of   observation 

(1897)   80  Fed.  260,  an  improper  order  two  hours  afterwards.    Herold  v.  Pfister 

of   a   section   foreman   was   treated    as  (1896)   92  Wis.  417,  66  N.  W.  355. 

being  the  negligence  of  a  fellow  servant.  An  angry  summons  from  the  master's 

In    American    Bridge    Co.    v.    Bialk  representative,  which  the  servant  com- 

(1906)  129  111.  App.  202,  the  order  was  plies  with  so  hurriedly  that  he   inad- 

given  by  an  employee  called  a  foreman,  vertently  leaves  the  place  of  work   in 
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1361.  [437]  — and    was    negligent    under    the    circumstances. — 

Whether  a  given  order  was  a  negligent  one  is  ordinarily  determined, 
by  the  application  of  principles  which  have  been  discussed  under  their 
more  general  aspects  in  earlier  chapters  of  this  treatise.  Negligence 
cannot  be  attributed  to  the  master  where  he  has  no  knowledge,  either 
actual  or  constructive,  of  the  peril  which  the  servant's  compliance 
with  the  order  would  involve.*  This  principle  obviously  prevents  re- 
covery, irrespective  of  the  question  whether  the  peril  was  or  was  not 
known,  actually  or  constructively,  to  the  servant.  See  chapters  xliil^ 
xLiv.,  ante. 

If  there  is  evidence  tending  to  show  that  the  master  was,  and  the 
servant  was  not,  chargeable  with  knowledge  of  the  peril  which  a  com- 
pliance with  the  order  would  involve,  and  that  the  master  was,  or 
ought  to  have  been,  aware  of  the  servant's  ignorance  in  this  respect^ 
the  master  may  properly  be  found  guilty  of  negligence  if  it  appears, 
that  he  gave  the  order  without  instructing  the  servant  as  to  the  exist- 
ence of  the  peril.*      See  chapters  xl.,  xliii.,  xlix.,  ante.    A  fortiori 

a  dangerous  condition,  will  not  excuse  board  sign  was  hung,  the  result  being 

liim   for   shortly   afterwards   forgetting  that  he  was  injured,  it  was  held  that 

that    condition,   the    consequence   being  the  question  of  negligence  was  properly 

that    he    suffers    injury.      Brennan    v.  left  to  the  jury,  upon  a  charge  that  if 

Front    Street    Cable   B.    Co.    (1894)     8  the  ignorance  of  the  plaintiff  and  of  the 

Wash.   363,  36  Pac.   272    (servant  was  defendant  were  equal,  so  that  both  were 

late  on  the  morning  when  the  accident  either  without  fault  or  in  equal  fault, 

occurred,  and  was  so  hurried  when  he  the  plaintiff  could  not  recover.     Baley 

was  called  that  he  left  open  a  manhole  v.  Case   (1886)   142  Mass.  316,  7  N.  E. 

containing  machinery,  and  stepped  into  877. 

it  a  short  time  afterwards,  while  per-  S  Diezi  v.  O.  E.  Hammond  Co.  (1900) 

forming  his  duties  in  great  haste).  156     Ind.     583,     60    N.    E.     353      (in- 

1  Where  the  employer  had  no  knowl-  experienced  servant  ordered  to  perform 

edge  which  should  have  led  him  to  sup-  work  which  it  was  dangerous  for  him 

pose  that  the  charge  in  a  certain  hole  to  undertake  without  assistance)  ;  Coosa 

had  not  been  exploded,  it  is  not  negli-  Mfg.  Go.  v.  Williams    (1902)    133  Ala. 

gent   to   order   a   servant   to   assist   in  606,  32  So.  232    (injury  not  the  neces- 

manipulating    a    ehurn    drill    therein,  sary  or  probable  result  of  the  order)  ; 

O'Neil  V.  O'Leary  (1895)  164  Mass.  387,  Turner  v.  Southern  P.  Co.   (1904)    142 

41  N.  E.  662.  Cal.    580,    76    Pac.    384    (holding   that 

A  tug  is  not  liable  for   injury  to  a  there  could  be  no  recovery  unless  the 

fireman  who  is  a  member  of  its  crew,  servant  was   shown  to  be   ignorant  of 

from  falling  into  the  water  and  being  the    dangers    and    not    to    have    been 

crushed    between    the   boat    and    wharf  warned). 

while  jumping  ashore  to  attach  a  line  The  owner  of  a  quarry  is  liable  for 

in  obedience  to  the  orders  of  the  master,  the   act   of   his   foreman   in   giving   an 

where  the  distance  from  the  wharf    (5  order   certain  to   result   in   injury,   as, 

feet)  was  not  so  great  as  to  render  the  one  which  requires  the  servant  to  drill 

service  necessarily  dangerous  to  a  man  a  hole  in  a  rock  at  a  place  where  the 

of  ordinary  strength  and  activity.     The  drill  will  come  in  contact  with  an  un- 

I'ilot  (1897)  82  Fed.  111.  exploded     charge.       Stearns     v.     Reidif 

In  a  case  where  the  master  directed  (1889)    33    111.    App.   246,    affirmed    in 

his    servant    to    drive    a    loaded    team  (1890)   135  111.  119,  25  N.  E.  762. 

through    a    passageway    over    which    a  An   action   is   maintainable   where   a 
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is  negligence  a  proper  inference  where  the  servant  was  not  only  not 
chargeable  with  knowledge  of  the  peril,  but  was  also  physically  and 
mentally  incapable  of  performing,  with  reasonable  safety,  the  work 
to  which  that  peril  was  incident.^  But  the  question  whether  negli- 
gence shall  be  predicated  on  account  of  the  servant's  ignorance  or  un- 
fitness is  determined  with  due  reference  to  the  consideration  that  the 
employer  or  his  representative  is  entitled  to  assume  that  the  servant 
will  exercise  ordinary  care  in  carrying  out  the  order.*  Compare  § 
1215,  ante. 

As  a  servant  is  presumed  to  have  accepted  the  responsibility  for  any 
injury  which  is  caused  by  one  of  the  ordinary  risks  of  the  employment 
(§§  1167—1177,  ante),  negligence  is  not  predicable  of  an  order  which 
merely  exposes  him  to  such  a  risk.* 

In  several  cases  it  has  been  held  that,  if  the  facts  are  otherwise 
such  as  to  negative  culpability,  the  master  cannot  be  found  guilty  of 
negligence  merely  because  the  testimony  also  shows  that  he  or  his  rep- 
resentative gave  directions  by  which  the  injured  person  was  required 
to  use  special  haste  in  performing  the  work  in  hand.® 

foreman,  being  aware  that  the  side  bear-  505,  31  Am.  St.  Rep.  777,  25  Atl.  130 
ings  designed  to  keep  a  car  from  tilting  (young  and  inexperienced  boy  ordered 
were  missing,  ordered  an  employee  em-  to  leave  his  ordinary  work  of  slate- 
ployed  to  handle  damaged  cars  to  go  on  picking  and  drive  a  dump  car)  ;  Savage 
top  of  the  car,  without  warning  him  of  v.  Hayes  Bros.  Co.  (1908)  142  111.  App. 
the  danger,  the  result  being  that  the  car  316  (minor  ordered  to  work  in  dan- 
tilted  over  when  the  employee  went  to  gerous  place)  ;  Holton  v.  John  L.  Roper 
one  side  of  it.  Southern  R.  Co.  v.  Hart  Lumler  Co.  (1910)  152  N.  C.  68,  67  S. 
(1901)  23  Ky.  L.  Rep.  1054,  64  S.  W.  E.  54  (inexperienced  servant). 
650.  *  It  was  not  negligence  to   order  an 

A  presumption  of  negligence  is  raised  inexperienced  railway  employee  who  was 

against  a  mine  owner  by  showing  that  working  in  a  roundhouse  and  railway 

the  plaintiff  employee  was  injured  while  yard,  to  clean  an  engine  which  at  the 

assisting,  at  the  order  of  the  foreman,  time  was   standing  still,   and  who  was 

in  a  dangerous  occupation  which  was  no  injured  by  its  being  moved  while  he  was 

part  of  his  work,  by  the  fall  of  a  mass  under  it,  where  he  was  not  told  to  go 

of   material,   which   the   foreman   knew  under  the  engine  and  there  was  no  rea- 

to  be  in  an  unsafe  condition.     Linder-  son   to   suppose   that   he   would   do    so. 

lerq    v     Crescent    Min.    Co.     (1893)     9  Spencer  v.  Ohio  d  M.  R.  Go.  (1891)  ISO 

Utah,  163,  33  Pae.  692.  Ind.  181,  29  N.  E.  915. 

In  Sullivan  v.  India  Mfg.  Co.  (1873)  ^  Davis  v.  Detroit  &  M.  R.  Co.  (1870) 
113  Mass.  396,  where  the  defendant  had  20  Mich.  105,  4  Am.  Rep.  364;  The  Pe- 
a  verdict,  the  court  remarked,  in  dis-  gasus  (1899)  96  Fed.  623  (seaman  sent 
cussing  the  correctness  of  the  charge  aloft  to  take  the  turn  out  of  the  top- 
given  by  the  trial  judge,  that  where  a  gallant  sail  without  its  being  clued  up), 
boy  fourteen  years  old  is  injured  by  6  The  necessity  of  keeping  a  construc- 
moving  cogwheels,  it  is  competent  for  tion  train  out  of  the  way  of  regular 
him,  although  he  obeys  the  order,  to  trains  being  one  of  the  risks  incident  to 
show  that  the  employer  was  negligent  the  employment  of  a  laborer  working 
in  exposing  him  to  peril  which  he  was  on  the  construction  tram,  he  is  not  en- 
incapable  of  appreciating  witliout  prop-  titled  to  recover  on  the  ground  that  he 
er  instructions.     Compare  §  1143,  ante,  and    his    coservants    were    burned    by 

3Kehler  v.  Schwenh   (1892)    151  Pa.  their  superior  in  the  performance  of  a 
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The  omission  to  give  proper  orders  may,  under  certain  circum- 
stances, be  no  less  culpable  thaa  the  giving  of  an  improper  order. 
But  negligence  cannot  be  inferred  on  this  ground  where  the  master  or 
his  representative  simply  failed  to  give  an  order  to  do  something 
which  would  have  the  effect  of  securing  them  against  some  danger 
which  the  servant  could  appreciate  as  well  as  his  superiors,  and  from 
which  he  could  protect  himself  no  less  effectually  than  if  he  had  re- 
ceived an  order.' 

1362.  [438]  Assumption  of  the  risk,  as  a  defense. — The  principle 
that  a  servant,  whether  he  is  directed  either  by  his  master,  or  by  a  fel- 
low employee  under  whose  control  he  is  placed,  to  perform  a  certain 
piece  of  work,  or  to  perform  it  in  a  certain  place,  will  ordinarily  be 
justified  in  obeying  the  orders  so  given,  without  being  necessarily 
chargeable  with  an  asstimption  of  the  risks  incident  to  the  work,  has 
been  recognized  in  several  cases.*  [In  many  cases  the  language  of 
the  court  implies  that  where  the  injury  is  received  in  obeying  a  di- 


certain  piece  of  work  which  it  was  de- 
sired to  complete  before  the  arrival  of  a 
regular  train,  and  consequently  became 
confused,  and  failed  to  act  in  concert 
as  they  should  have  done.  The  serv- 
ant's rights  are  not  enlarged,  under 
such  circumstances,  by  the  fact  that  the 
■order  was  accompanied  by  an  oath. 
Coyne  v.  Union  P.  B.  Go.  (1889)  133 
U.  S.  373,  33  L.  ed.  655,  10  Sup.  Ct. 
Rep.  382. 

A  jury  would  not  be  warranted  in 
finding  that  an  oath  addressed  to  a 
sailor  who  knew  what  to  do  was  suffi- 
cient to  shift  the  responsibility  for  a 
misstep,  on  the  ground  that  it  confused 
him  and  drove  him  forward  into  the 
danger,  where  the  words  accompanying 
the  oath  carried  no  specific  or  wrong 
direction  as  to  the  manner  in  which  the 
plaintiff  should  act.  Williams  v. 
Churchill  (1884)  137  Mass.  243,  50  Am. 
Rep.  304  (plaintiff  became  entangled  in 
the  loose  end  of  a  tow  rope  while  act- 
ing in  obedience  to  the  directions  of  the 
master,  after  he  had  just  cried  out  with 
an  oath,  "You  won't  get  that  rope 
fast"). 

Merely  directing  a  servant  to  work 
"quick"  does  not  render  a  master  liable 
for  injuries  received  by  him  in  oper- 
ating a  machine,  the  dangers  from 
which  were  open  and  obvious.  Ruchin- 
shy  v.  French  (1897)  168  Mass.  68,  46 
N.  E.  417  (verdict  for  plaintiff  rightly 
directed). 


An  order  to  "proceed  quickly,  and  not 
waste  so  much  time"  in  doing  a  certain 
part  of  the  work  in  hand,  does  not  show 
negligence.  Wanner  \.  Kindel  (1893)  4 
Colo.  App.  168,  34  Pac.  1014.  To  same 
effect  Silvia  v.  New  York,  N.  H.  &  E. 
R.  Co.  (1909)  203  Mass.  519,  89  N.  E. 
1061;  English  v.  Boierts,  J.  d  R.  Shoe 
Co.  (1909)  145  Mo.  App.  439,  122  S.  W. 
747;  Kellogg  v.  New  York  Edison  Co. 
(1907)  120  App.  Div.  410,  105  N.  Y. 
Supp.  398. 

In  Taylor  v.  Carew  Mfg.  Co.  (1885) 
140  Mass.  150,  3  N.  E.  21,  and  Ciriack 
V.  Merchants'  Woolen  Co.  (1888)  140 
Mass.  182,  4  Am.  St.  Rep.  307,  15  N.  E. 
579,  the  evidence  showed  that  the  serv- 
ant had  been  ordered  to  hurry  with 
his  work;  but  the  effect  of  this  element 
was  not  discussed. 

■^  A  railroad  company  is  not  liable 
for  the  negligence  of  a  section  foreman 
in  failing  to  direct  persons  in  charge  of 
a  hand  car  upon  a  track  in  front  of  a 
train  to  desert  the  car  and  get  out  of 
the  way,  if  they  knew  of  the  approach 
of  the  train  and  of  the  danger  of  at- 
tempting to  save  the  car  before  the  train 
reached  them.  Texas  &  P.  R.  Co.  v. 
Eason  (1899)  34  C.  C.  A.  530,  92  Fed. 
553 

I'Coofe  V.  St.  Paul,  M.  &  M.  R.  Co. 
(1885)  34  Minn.  45,  24  N.  W.  311; 
Strong  v.  Iowa  C.  B.  Co.  (1895)  94 
Iowa,  380,  62  N.  W.  799;  LouistHlle, 
H.  &  St.  L.  B.  Co.  V.  Armstrong  (1910) 
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rect  command,  all  question  of  assimaption  of  risk  is  eliminated,  and 
the  master  must  rely  solely  on  the  plaintiff's  contributory  negligence. 
The  rationale  of  this  view  is  that,  by  giving  the  direct  command  to 
perform  the  work,  the  master  takes  upon  himself  the  risks  which 
otherwise  would  be  assumed  by  the  servant.*  In  a  large  number  of 
cases  the  rule  is  stated  to  be  that  if  the  servant  is  injured  while  obey- 

137  Ky.  146,  125  S.  W.  276;  Schlavick  acting  under  the  direction  of  a  vice 
V.  Friedman-Shelby  Shoe  Co.  (1911)  principal.  Shirk  v.  Chicago  &  E.  I.  K. 
157  Mo.  App.  83,  137  S.  W.  79;  Allen  v.  Co.  (1908)  140  111.  App.  22,  affirmed  in 
Bear  Creek   Coal   Co.    (1911)    43  Mont.  (1908)  50  Wash.  154,  96  Pac.  962. 

269,    115   Pac.   673;    Swanson  v.   Union  The  injury  to  the  plaintiff  liaving  re- 

Stoclcyards   Co.    (1911)     89     Neb.    361,  suited  from  the  wrongful  and  negligent 

131  N.  W.  594;  Sherman  v.  Texas  &  N.  order  of  the  defendant,  and  the  plain- 

O.  R.  Co.    (1906)   99  Tex.  571,  91  S.  W.  tiff  himself  being  without  fault,  the  doc- 

561 ;     Johnson    v.    Motor    Shingle    Co.  trine  of  assumed  risk  can  have  no  ap- 

<1908)   50  Wash.  154,  96  Pac.  962.  plication  whatever  to  the  case.    Wells  & 

Upon   the   question   of   voluntary   as-  F.   Co.  v.  Kapaczynshi   (1905)    218  111. 

sumption  of  risk  by  the  servant,  he  is  149,  75  N.  E.  751. 

chargeable    with    the    full    consequences  "Where     a    young     or    inexperienced 

of  what  he  ought  to  have  known  in  the  servant     is     injured     while     acting     in 

exercise  of  ordinary  care  and  prudence,  obedience  to  the  commands  of  the  mas- 

but  the  specific  command  of  tiie  master  ter,  he  will  not  be  held  to  have  assumed 

and  his   assurance   of  safety  are  to  be  the   risk   involved    in    so    doing,    even 

weighed    as   a   part     of    the    attendant  though   he   may   see   that  the   work   is 

circumstances.     Jensen  v.  Kyer   (1905)  dangerous  and  the  machinery  furnished 

101  Me.  106,  63  Atl.  389.  by  the  master  of  the  vessel  is  defective." 

The  doctrine  of  assumed  risk  has  no  Smith   v.    Cook    (1908)    164    Fed.    628, 

place  where  a  boy  sixteen  years  of  age  affirmed   in    (1910)    109    C.   C.   A.   304, 

goes  into  a  place  with  which  he  is  un-  187  Fed.  538. 

familiar,  in  obedience  to  a  specific  order.  In    Bush    v.    West    Yellow    Pine    Co. 

Meier  v.  Way,  J.  L.  d  Co.   (1907)    136  (1907)  2  Ga.  App.  295,  58  S.  E.  529,  the 

Iowa,   302,   125   Am.   St.  Rep.  254,  111  court   says    that   the    effect    of   a    com- 

N.  W.  420.  mand    coupled    with    an    assurance    of 

In  Lord  v.  Wakefield  (1904)  185  safety  releases  the  servant  from  the  as- 
Mass.  214,  70  N.  E.  123,  where  a  line-  sumption  of  the  risk. 
man  was  injured  by  the  fall  of  a  pole  The  position  of  the  master  and  that 
which  he  had  climbed  at  the  direction  of  the  servant  are  very  different,  and 
of  the  foreman,  it  was  held  that  while  out  of  this  difference  grows  the  right 
the  plaintiff  might  have  been  appre-  of  a  servant  to  depend  upon  the  master 
tensive  as  to  the  safety  of  the  pole,  yet,  if  he  be  present,  directing  the  work,  as 
as  the  risk  was  not  obvious,  he  could  he  has  a  right  to  presume  that  he  will 
yield  his  judgment  to  that  of  his  su-  warn  him  of  danger,  and  save  him 
perior.  from     needless     exposure     and     death. 

2  When  a  servant  acts  under  a,  com-  Owensboro  v.  Gabbert    (1909)    135  Ky. 

mand  of  the  master,  he  does  not  assume  346,   135  Am.  St.  Rep.  462,  122  S.  W. 

the    risk.      Dalton   v.    Ogden    Qas    Co.  178. 

(3906)   126  111.  App.  502.  "Where  a  servant,  in  obedience  to  the 

Where   the   servant   is   injured  while  requirements  of  his  master,  incurs  the 

obeying  an  express  order,  the  question  risk  of  machinery  or  appliances  which, 

of   assumed    risk   is   not    in    the    case,  although   dangerous,   are   not    of     such 

Mattoon  City  R.  Co.  v.  Graham   (1907)  character  that  they  may  not  be  safely 

138  111.  App.  70,  judgment  affirmed  in  used  by  the  exercise  of  reasonable  skill 
(1908)  234  111.  483,  84  N.  B.  1070,  14  and  caution,  he  does  not,  as  a  matter 
Ann.  Cas.  853.  of  law,  assume  the  risk  of  injury  from 

The    doctrine   of   assumption   of   risk  accident    resulting   from     the     master's 

has  no  application  where  the  servant  is  negligence."     Lee  v.  Smart    (1895)    45 
M.  &  S.  Vol.  IV.— 246. 
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ing  a  direct  command  of  the  master  he  will  not  be  held  to  have  as- 
sumed the  risk,  unless  the  danger  is  so  great  and  imminent  that  a 
reasonably  prudent  man  would  not  have  assumed  it;  such  a  state- 
ment, of  course,  confuses  the  two  defenses  of  assumption  of  risk  and 
contributory  negligence,  but  the  practical  effect  thereof  is  to  elimin- 
ate the  former  defense.'    Adopting  the  view  that  the  negligence  of  a 

Neb.  318,  63  N.  W.  940;   Sioux  City  d  (1903)     202    111.    28,    66    N.    E.    829; 

P.  It.  Co.  V.  Finlayson   (1884)    16  Neb.  Illinois  Steel  Co.  v.  Wierzhidcy    (1903) 

578,  49  Am.  Rep.  724,  20  N.  W.  860;  107  111.  App.  69,  affirmed  in   (1903)  206- 

Sapp  V.  Christie  Bros.    (1907)    79  Neb.  111.    201,    68    N.  E.  1101;   Kapaczymki 

701,  113  N.  W.  189,  115  N.  W.  319.  v.  WelU  &  F.  Co.   (1903)   110  111.  App. 

In  McMasters  v.  Grand  Trunk  R.  Co.  477,  affirmed  in   (1905)   218  111.  149,  75- 

(1910)   155  111.  App.  648,  the  court  goes  N.  E.  751;    Pressed    Steel    Car  Co.  v. 

so  far  as  to  say  that  the  question  of  as-  Herath    (1903)    110  111.  App.    596,    af- 

sumed  risk  is  not  involved  where  it  is  firmed  in   (1904)   207  111.  576,  69  N.  E. 

negatived     in    the     declaration,     which  959 ;    Barnett    &    R.    Co.    v.    Sohlapka- 

charges  that  the  plaintiff  was   injured  (1903)    110   111.  App.   672,   affirmed   in. 

while  he  was  working  pursuant  to  the  (1904)    208    111.    426,    70    N.    E.    343; 

orders  of  the  defendant.  Benrietta  Coal  Co.  v.  Cam,pbell   (1904) 

See  Indianapolis  &  C.  R.  Co.  v.  Love  112   111.  App.   452,   affirmed  in    (1904) 

(1858)    10  Ind.  554,  where  the  master  211  III.  216,  71  N.  E.  863;  Sattley  Mfg.. 

is    said    to    "assume    the    risk."       The  Co.y.Wendt  (1904)   116  111.  App.  375; 

phrase  that  "the  master  became  subject  Kraft  v.   Neunkirchen    (1905)    119   111. 

to  all  the  risk  of  an  accident"  is  used  App.     369;     American    Brake    Shoe    &■ 

in  Kehler  v.   Schwenk    (1892)    151  Pa.  Foundry  Co.  v.  Jankus   (1905)    121  IIU 

505,  31  Am.  St.  Rep.  777,  25  Atl.  130.  App.  267;    Chicago,  R.  I.  &  P.  li.   Co, 

3  Allen   v.    Oilman    (1904)    127    Fed.  v.  Rathneau   (1906)    124  111.  App.  427,. 

609;  Punkowski  v.  New  Castle  Leather  judgment    affirmed    in    (1907)    225   111- 

Co.   (1904)   4  Penn.   (Del.)   544,  57  Atl.  278,   80  N.  E.  119;   Corn  Product  Ref.. 

559;  Seaboard  Air  Line  R.  Co.  V.  Bishop  Co.  v.  Cherry    (1908)    140  111.  App.   1; 

(1909)  132  Ga.  37,  63  S.  E.  785;  Pagels  Kennedy  v.  Swift  d  Co.   (1908)   140  111. 

V.  Meyer   (1901)    193  111.  172,  61  N.  E.  App.    141   affirmed   in    (1908)    234   IIU 

1111;    Western    Stone    Co.    v.    Muscial  606,    123  Am.   St.   Rep.   113,   85   N.   E. 

(1902)    196  111.   382,   89   Am.   St.   Rep.  287;     Heywood    &    M.    Rattan   Co.   v. 

325,   63   N.   E.   664;     Slack    v.    Harris  Jacobscm   (1908)    140  111.  App.  319,  af- 

(1902)     200     111.     96,    65   IS.    E.    669;  firmed  in   (1908)   236  111.  570,  86  N.  E. 

Illinois  Steel  Co.  v.  Ryska   (1902)   200  110;     Illinois    Steel    Co.    v.    BrenshalV 

111.  280,  65  N.  E.  734;  Chicago  Hair  &  (1908)    141  111.  App.  36;   Borstman  v. 

Bristle  Co.  v.  Mueller   (1903)     203    111.  Staver   Carriage   Co.    (1910)     153     Ill_ 

558,  68  N.  E.  51;  Illinois  Steel  Co.  v.  App.    130;    Baiek   v.   American   Gar   & 

Wierzbicky    (1903)    206  111.  201,  68  N.  Foundry  Co.   (1910)    155  111.  App.  261; 

E.   1101;   Cobb  Chocolate  Co.  v.  Knud-  Pierce  v.  Decatur  Goal  Co.    (1910)   158 

son   (1904)   207  111.  452,  69  N.  E.  816;  111.  App.   192;   Perry- Matthews-Buskirk 

Barnett  &   R.   Co.  v.  Bchlapka    (1904)  Stone  Co.  v.  Speer  (1905)  —  Ind   App, 

208  111.  426,  70  N.  E.  343;   Chicago,  R.  — ,  73  N.  E.  933;    Mellette    v.    Indian- 

I.  &  P.  R.  Co.  V.  Rathneau   (1907)   225  apolis  Northern  Traction  Co.   (1908)  45, 

111.  278,  80  N.  E.  119;  JTewraedi/ V.  Swift  Ind.  App.   88,   86   N.   E.  432;    Wurten- 

d  Co.   (1908)   234  111.  606,  123  Am.  St.  berger    v.    Metropolitan   Street    R     Co 

Rep.  113,  85  N.  E.  287;  Yarber  v.  Chi-  (1904)    68   Kan.  642,    75     Pac.    1049; 

cago  d  A.  R.  Co.    (1908)    235  111.  589,  Young    v.    Missouri,    K.    d    T.    R.    Go. 

85    N.    E.    928;     Chenoweth    v.    Burr  (1910)     82    Kan.    332,     108     Pac      99-' 

(1909)   242  111.  312,  89  N.  E.  1008,  af-  Long  v.  Illinois  C.  R.  Co.    (1902)    113, 

firming  (1909)   146  111.  App.  443;  Sulli-  Ky.   806,   58   L.R.A.   237,   101   Am.    St. 

van  V.   Corn  Products  Ref.  Go.    (1910)  Eep.  374,  68  S.  W.  1095;  Ross-Paris  Co 

245  III.  9,  91  N.  E.  643;  Pittsburg,  C.  v.   Brown    (1906)    121   Ky.   821,   90   s' 

C.   d  St.  L.  R.   Go.   v.   Bewitt    (1902)  W.  568;  Ballard  d  B.  Go.  v.  Lee  (1909) 

102  111.  App.  428,  judgment  affirmed  in  131  Ky.  412,  115  S.  W.  732;  East  Ten- 
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fellow  servant  is  one  of  the  risks  assumed  by  a  servant,  it  has  been 
held  that  a  servant  injured  by  the  negligence  of  a  fellow  servant  is 


nessee  Telcph.  Co.  v.  Bowen  (1911)  143 
Ky.  777,  137  S.  W.  523;  Illinois  C.  R. 
Co.  V.  KeeUer  (1905)  27  Ky.  L.  Rep. 
305,  84  S.  W.  1167;  Cooper  v.  Oscar 
Daniels  Co.  (1906)  29  Ky.  L.  Rep. 
1172,  96  S.  W.  1100;  Owenshoro  Stave 
d  Barrel  Co.  v.  Daugherty  (1908)  33 
Ky.  L.  Rep.  328,  110  S.  W.  319; 
Illinois  C.  R.  Go.  v.  Edmonds  (1908)  33 
Ky.  L.  Rep.  933,  111  S.  W.  331;  Rogers 
V.  South  Covington  &  C.  Street  R.  Co. 

(1908)  33  Ky.  L.  Eep.  1067,  112  S.  W. 
630;  Hunley  v.  Patterson  (1906)  116 
La.  736,  41  So.  54;  Rudquist  v.  Empire 
Lumber  Co.  (1908)  104  Minn.  505,  116 
N.  W.  3019;  Morgan  v.  Missouri  P.  R. 
Co.  (1909)  136  Mo.  App.  337,  117  S. 
W.    ]  06 ;    Truly   v.    North   Lumber    Go. 

(1904)  83  Miss.  430,  36  So.  4;  Ittner 
Brick  Co.  v.  Killian  (1903)  67  Neb. 
589,  93  N.  W.  951;  Liles  v.  Foshurg 
Lumber  Co.  (1906)  142  N.  C.  39,  54 
S.  E.  795;  Houston,  E.  &  ^W.  T.  R.  Co. 
V.  De  Walt  (1902)  96  Tex.  121,  97  Am. 
St.  Rep.  877,  70  S.  W.  531;  Bering  Mfg. 
Co.  V.  Femelat  (1904)  35  Tex.  Civ.  App. 
36,  79  S.  W.  869;  St.  Louis  &  8.  P.  R. 
Co.  V.  Wilkinson  (1911)  —  Tex.  Civ. 
App.  — ,  136  S.  W.  92;  Faulkner  v. 
Mammoth  Min.  Co.  (1901)  23  Utah, 
437,  66  Pac.  799;  Christianson  v.  Paci- 
fic  Bridge  Co.  (1902)  27  Wash.  582,  68 
Pac.  191. 

In  Springfield  Boiler  &  Mfg.  Go.  v. 
Parks  (1905)  222  111.  355,  78  N.  E. 
809,  the  court  said:  "When  the  serv- 
ant is  directed  by  the  master,  or  one 
who  stands  to  the  servant  in  the  place 
of  the  master,  to  encounter  a  danger, 
and  the  servant,  by  reason  of  such 
direction,  does  encounter  the  danger  and 
is  injured,  the  master  cannot  escape 
liability  unless  the  danger  which  the 
servant  is  directed  to  encounter  is  so 
apparent  that  an  ordinarily  prudent 
person  would  not  have  encountered  it; 
in  which  event  the  master  escapes  lia- 
bility on  the  ground  of  contributory 
negligence  on  the  part  of  the  servant, 
rather  than  that  of  assumed  risk." 

"As  the  appellee  was  acting  under 
the  direction  of  the  foreman,  he  was 
not  required  by  law  to  disobey  him,  or 
by  obeying  assume  the  hazard  of 
obedience,  unless  the  danger  to  which 
he  was  exposed  was  so  imminent  that 
a  man  of  ordinary  prudence  would  not 


have  incurred  the  risk."  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Rathneau  (1907)  225 
111.  278,  80  N.  E.  119. 

Where  a  master  orders  a  servant  into 
a  situation  of  danger,  and,  in  obeying 
the  command,  the  servant  is  injured, 
he  will  not  be  charged  with  contributory 
negligence,  or  with  an  assumption  of 
the  risk,  unless  the  danger  was  soi 
glaring  that  no  prudent  man  wouldl 
have  encountered  it,  even  under  such 
orders,  provided  he  acts  with  reason- 
able prudence  in  executing  such  orders. 
St.  Louis  &  S.  F.  R.  Co.  v.  Morris 
(1907)  76  Kan.  836,  13  L.R.A.(N.S.) 
1100,  93  Pac.  153  (headnote  by  the 
court). 

A  servant  does  not  assume  the  risk 
in  obeying  a  direct  order  of  the  master, 
where  the  danger  is  not  so  glaring  and 
manifest  as  to  threaten  immediate  dan- 
ger. Swearingen  v.  Consolidated  Troup 
Min.  Co.  (1908)  212  Mo.  524,  111  S. 
W.  545. 

An  ordinary  laborer  in  a  large  mill 
or  factory,  when  directed  by  the  master 
to  work  in  a  certain  place,  will  not  be 
charged  with  assuming  the  risk  thereof 
unless  the  peril  is  so  apparent  that 
there  could  be  no  conflicting  opinion 
between  men  of  ordinary  prudence  and 
understanding.  Bailey  v.  Mukilteo 
Lumber  Go.  (1906)  44  Wash.  581,  87 
Pac.  819. 

"In  this  instance  there  was  an  order 
from  the  master  to  do  the  work  in 
question  after  he  had  full  knowledge 
of  the  facts  and  circumstances  attend- 
ing the  location  of  the  poles  that  were 
to  be  removed.  Under  these  circum- 
stances there  was  a  question  of  fact, 
to  be  determined  by  the  jury,  as  to 
whether  the  danger  was  so  plain  and 
obvious  that  a  prudent,  careful  man 
would  refuse  to  run  the  risk  incident 
thereto."  Postal  Teleg.  Cable  Co.  v. 
Grantham  (1911)  109  C.  C.  A.  370,  187 
Fed.  52. 

In  McKain  v.  Camden  Water,  Light 
&  Ice  Co.  (1911)  89  S.  C.  378,  71  S. 
E.  949,  where  the  servant  was  acting 
under  direct  orders  of  the  master,  the 
court  approved  the  instruction  that  if 
a  person  of  ordinary  care  and  prudence, 
under  all  the  circumstances,  would 
undertake  the  work  with  knowledge  of 
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entitled  to  recover  if,  at  the  time  of  his  injury,  he  was  acting  under 
the  immediate  commands  of  the  master.*] 

But  in  some  cases  it  is  held  that  as  the  ultimate  question  to  be 
determined  in  this  as  in  all  other  classes  of  cases  when  the  defense  of 
an  assumption  of  the  risk  is  put  forward  is  simply  whether  the 
servant  had  knowledge,  actual  or  constructive,  of  that  risk,  and  en- 
countered it  without  being  subjected  to  what  the  law  regards  as 
coercion,  the  fact  that  the  servant  was  acting  in  obedience  to  a  direct 
command  is  not  of  any  importance  upon  the  question  of  assumption 
of  risk.  "There  is  no  doubt  of  the  general  rule  that  one  who,  know- 
ing and  appreciating  the  danger,  enters  upon  a  perilous  work,  even 
though  he  does  so  unwillingly  and  by  order  of  his  superior  officer, 
must  bear  the  risk."  ^    From  this  point  of  view,  therefore,  no  differ- 

the   conditions,   such  person  would  not  Midland  Coal  Co.   (1910)    158  111.  App. 

assume  the  risk.  351,  where  it  was   held   that  an  order 

A   few   decisions    in   Illinois   show   a  did  not   operate   to   avoid  the   assump- 

tendency   to    recede   from   the   full   ap-  tion  of   risk  where   it   did  not   require 

plication  of  the  rule  as  laid  down  by  the  servant  to  do  the  work  in  any  par- 

the  great  majority   of   the   cases   from  ticular  manner. 

that  state.     Thus,  in   Repuhlic  Iron  &  *  Cleveland,  C.  C.  £  St.  L.  R.  Co.  v. 

Steel   Co.   V.  Lee    (1907)    227   111.   246,  Surrells     (1904)     115    111.    App.     615; 

'  81  N.  E.  411,  the  court  said :      "It  is  Illinois  Steel   Co.   v.  Brenshall    ( 1908 ) 

only  where  the  servant  has  been  mis-  141  111.  App.  36. 

led  by  the  order,  of  the  masier  that  the  ^  Ferren  v.  Old  Colony  R.  Go.   (1887) 

exception  exists."     This  statement  was  143  Mass.  197,  9  N.  E.  608. 

quoted  with  approval  and  followed  by  Similar    language    was    used    in    Oil- 

Kolp  V.  Decatur  It.  &  Light  Co.   (1908)  nuirtin,  v.  Kilgore    (1908)    .52  Tex.  Civ. 

145  111.  App.  645.  App.    177,    114    S.    W.    398.      See    also 

••     In    Consolidated    Bari    Wire    Co.    v.  Southern    Cotton    Oil    Co.    v.    Walker 

Maxwell    (1904)    116   111.   App.   296,   it  (1909)    164  Ala.  33,  51  So.  169;   Choc- 

was  held  that  a  direct  order  will  not  tato,   0.  &   G.  B.   Co.  v.  Jones    (1906) 

relieve  the  servant  from  the  operation  77    Ark.    367,   4   L.R.A.  (N.S.)    837,    92 

of  the  rule  of  assumption  of  risk,  where  S.  W.  244,  7  Ann.  Cas.  430 ;  Louisville 

he  is  an  experienced  employee,  and  fully  a   N.  R.   Go.  v.  Pendleton    (1907)    126 

understands  all  of  the  risks  of  obeying  Ky.  605,  104  S.  W.  382;  Burke  v.  Da/vis 

the  order.  (1906)    191   Mass.   20,   4   L.R.A. (N.S.) 

The  rationale  of  the  exception  to  the  971,   114   Am.   St.   Rep.   591,   76   N.   E. 

assumption-of-risk  rule   in   case   of   in-  1039;   Orr  v.  Southern  Bell  Teleph.  Co. 

jury  in  obeying  a  direct  order  is  thus  (1902)    130  N.   C.   627,   41   S.   E.   880; 

stated    in    Gordon    v.    Murphy    (1910)  tee  v.   Northern  P.  R.   Co.    (1905)    39 

157    111.    App.    86:      "There    is    an   ex-  Wash.  388,  81  Pac.  834. 

ception  to  the  doctrine  of  assumed  risk  A   railroad    engineer    who   obeys,    al- 

when  a  servant  is  ordered  by  the  master  though   reluctantly,    an    order   to    take 

to  do  certain  work  attended  with  dan-  his  train  through  a  mountainous  region 

ger  of  which  he  is  not  fully  cognizant,  on  its  regular  trip  at  a  time  of  heavy 

and   he    relies    upon    the    order    as    an  rains,  when  land  slides  are  anticipated, 

assurance  that  he  may  safely  perform  assumes    the    risk   of    such    slides,    and 

the  task.     It  is  only  when  the  servant  cannot    hold   the    company    responsible 

has  been  misled  by  the  order  that  the  in   case   his   train   is   carried   from   the 

exception  exists."  track  by  a  slide  which  comes  upon  it 

An  exception  to  the  rule  as  applied  so   suddenly  that  there   is   no  time   to 

in  Illinois  is  shown  in  King  v.  Illinois  escape.     Kinzel  v.  Atlanta,  K.  d  N.  R. 


§  1362] 


INJURIES  RECEIVED  IN  OBEYING  ORDERS. 


3925 


entiating  significance  can  be  ascribed  to  the  fact  that  the  injury  was 
received  as  the  result  of  obeying  an  order,  where  it  appears  that  the 
servant  was  merely  directed  to  do  something  which  was  a  part  of  the 
regular  work  of  the  establishment  in  which  he  was  employed,  and  that 
the  risk  to  be  encountered  was  fully  comprehended  by  him.*  Simi- 
larly, in  cases  where  the  only  possible  inference  from  the  testimony  is 
that  the  responsibility  for  any  injury  that  might  result  from  the  risk 
in  question  had,  in  consequence  of  his  having  remained  in  the  em- 
ployment with  a  full  knowledge  of  that  risk,  been  shifted  to  the  serv- 
ant before  the  date  of  the  accident,  the  mutual  obligations  of  the 
parties  are  in  nowise  modified  by  the  fact  that  the  immediate  occa- 


Co.  (]905)  69  L.R.A.  757,  70  C.  C.  A. 
73,  137  Fed.  489. 

Where  a  servant  knows  and  ap- 
preciates the  danger  of  the  act  which 
he  undertakes,  he  does  not  any  the  less 
assume  the  risk  of  injury,  or  become 
chargeable  with  contributory  negligence, 
as  the  case  may  be,  because  he  under- 
takes it  under  the  direction  of  his  su- 
perior. Chicago  O.  W.  R.  Co.  v.  Crotty 
(]905)  4  L.R.A.(N.S.)  832,  73  C.  C.  A. 
347,  141  Fed.  913. 

The  servant  is  not  obliged  to  obey 
his  master's  order  when  it  exposes  him 
to  a  known  danger;  if  he  does  so,  he 
assumes  the  risk.  Chandler  v.  Ameri- 
can Car  &  Foundry  Co.  (1911)  69  W. 
Va.  391,  71  S.  E.  387. 

That  the  servant  was  acting  under 
the  direct  commands  of  the  master  is 
immaterial  where  the  servant  could,  by 
the  most  casual  observation,  have  seen 
the  defects.  Stuart  v.  JVetw  Albany  Mfg. 
Co.  (]8a6)  15  Ind.  App.  184,  43  N. 
E.  961. 

In  Welch  v.  Brainard  (1895)  108 
Mich.  38,  65  N.  W.  667,  it  was  held  that 
an  employer  is  not  liable  for  an  injury 
to  a,  servant  caused  by  the  fall  of  en- 
silage 10  feet  deep,  resulting  from  the 
latter's  undermining  the  same,  although 
the  former  directed  the  work  to  be  done 
by  undermining,  instead  of  by  taking 
from  the  top. 

A  servant  assumes  the  risk  of  a  neg- 
ligent manner  of  loading  cars  carried 
on  pursuant  to  the  orders  of  the  fore- 
man, if  the  situation  is  manifestly 
patent.  Singleton  v.  Merchants'  d  M. 
TroMsp.  Co.  (1908)  4  Ga.  App.  462,  61 
S.  E.  881. 

BDemers  v.  Deering    (1899)    93  Me. 


272,  44  Atl.  922  (servant  required  to 
take  a  position  which  would  ordinarily 
be  taken  under  the  normal  conditions 
of  the  work)  ;   Fitzgerald  v.   Honkomp 

(1892)  44  111.  App.  365;  Greeley  v. 
Foster  (1904)  32  Colo.  292,  75  Pac. 
351;   Poorman  Silver  Mines  v.  Devling 

(1905)  34  Colo.  37,  81  Pac.  252;  Poor- 
man  Silver  Mines  v.  Brywnt  (1905)  34 
Colo.  49,  81  Pac.  256;  Linderman  Boas 
&  Veneer  Co.  v.  Thompson  (1906)  127 
111.    App.    134;    Oallivan   v.    McCarthy 

(1909)  147  111.  App.  545;  Demeule  v. 
Quelec  &  J.  C.  Electric  Co.  (1908)  Rap. 
Jud.  Quebec  32  C.  S.  318. 

One  ordered  by  his  foreman  to  clean 
rolls  in  a  mill,  and  who  has  equal 
knowledge  with  the  foreman  of  the  dan- 
ger in  attempting  to  clean  them  on  the 
front  side,  assumes  the  risk  of  attempt- 
ing to  clean  them  from  that  side,  wheth- 
er he  ought  to  have  obeyed  the  order 
of  the  foreman  or  not.  Kean  v.  Detroit 
Copper  &  Brass  Rolling  Mills  (1887) 
66  Mich.  277,  11  Am.  St.  Rep.  492,  33 
N.  W.  395. 

In    Wilson    v.    Tremont    &    S.    Mills 

(1893)  159  Mass.  154,  34  N.  E.  90, 
where  a  servant  of  full  age  was  injured 
while  attempting  to  hold  a  bag  which 
was  being  filled  with  cotton  taken  from 
a  dryer,  over  spikes  driven  in  a  beam 
so  high  that  he  could  only  reach  it  with 
his  fingers,  the  court  said:  "The  mere 
fact  that  the  defendant  told  him  to  take 
the  cotton  from  the  dryer  did  not  make 
a  concealed  danger  of  that  which  was 
obvious  before,  or  render  involuntary 
his  assumption  of  a  risk  which  was  in- 
cident to  and  part  of  his  regular  work, 
and  which  he  knew  to  be  such  and  un- 
derstood." 
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sion  of  his  being  in  the  position  in  which  he  was  when  the  injury  was 
received  was  his  compliance  with  an  order.'' 

[In  one  case,  it  has  been  held  that  when  a  servant  is  acting  under 
the  direct  command  of  the  master  or  his  representative,  it  is  error  to 
charge  the  jury  that  the  servant  "is  chargeable  with  knowledge  of 
such  dangers  as  he  might  have  known  and  comprehended  by  the  ex- 
ercise of  ordinary  care,"  since  under  such  circumstances  the  servant 
assumes  only  such  risk  as  he  actually  knows  and  appreciates.' 


1  Linch  V.  Sagamore  Mfg.  Co.  (1887) 
143  Mass.  206,  9  N.  E.  728  (servant  in- 
jured by  explosion  of  steam  pipe  caused 
by  his  letting  steam  into  it  while  it 
was  full  of  water,  the  danger  of  doing 
this  being  known  to  him.  No  recovery, 
though  he  was  acting  under  orders,  and 
unwillingly);  Hoth  v.  Peters  (1882)  55 
Wis.  405,  13  N.  W.  219  (servant  in- 
jured by  fall  of  lumber  from  a  car 
which  was  slippery  from  frost  and  ice 
cannot  recover,  though  he  assumed  the 
place  of  danger  by  the  direction  of  the 
foreman)  ;  Southern  R.  Co.  v.  Logan 
(1905)  71  C.  C.  A.  281,  138  Fed.  725; 
Bush  V.  Wood  (1908)  8  Cal.  App.  647, 
97  Pac.  709;  Indiana  £  C.  Coal  Co.  v. 
Batey    (1904)    34  Ind.  App.   16,   71  N. 

E.  191;  Shaver  v.  Home  Teleph.  Co. 
(1905)  36  Ind.  App.  233,  114  Am.  St. 
Rep.  373,  75  N.  E.  288;  Gorman  v. 
Minneapolis  &  St.  L.  R.  Go.  (1902)  117 
Iowa,  720,  90  N.  W.  79 ;  Healey  v.  Geo. 

F.  Blake  Mfg.  Co.  (1902)  180  Mass. 
270,  62  N.  E.  270;  Ft.  Worth  d  D.  C. 
R.  Co.  V.  Ramp  (1902)  30  Tex.  Civ. 
App.  483,  70  S.  W.  568 ;  Ives  v.  Wiscon- 
sin C.  R.  Go.  (1906)  128  Wis.  357,  107 
N.  W.  452 ;  Kueclcel  v.  O'Connor  ( 1902 ) 
36  Misc.  335,  73  N.  Y.  Supp.  546,  af- 
firmed in  (1902)  73  App.  Div.  594,  76 
N.  Y.  Supp.  829  (servant  injured  by 
fall  of  bundle  of  merchandise  while 
working  under  hoistway ) . 

Where  a  servant  knows  and  ap- 
preciates the  danger  of  the  act  which 
he  undertakes,  he  does  not  any  the  less 
assume  the  risk  of  injury,  or  become 
chargeable  with  contributory  negli- 
gence, as  the  case  may  be,  because  he 
undertakes  it  under  the  direction  of 
his  superior.  Chicago  G.  W.  R.  Go.  v. 
Crotty  (1905)  4  L.R.A.(N.S.)  832,  73 
C.  C.  A.  147,  141  Fed.  913. 

A  servant  assumes  the  risk  of  obedi- 
ence to  a  negligent  order  of  the  master 
when  the  danger  is  as  open  to  him  and 


understood  by  him  as  well  as  by  the 
master.  Slavik  v.  Cal  Hirsch  &  Sons 
Iron  &  Rail  Co.  (1908)  143  111.  App. 
509. 

Where  a  servant  could  have  informed 
himself  by  the  exercise  of  ordinary  care 
of  the  dangers  of  the  place  of  work,  the 
fact  that  he  was  injured  while  acting 
under  the  direct  orders  of  his  superior 
does  not  give  him  a  right  of  action. 
O'Hare  v.  Gocheoo  Mfg.  Co.  (1901)  71 
N.  H.  104,  93  Am.  St.  Rep.  499,  51 
Atl.  257. 

A  carpenter  sent  to  do  some  work  in 
a  brewery,  and  there  directed  to  place 
a  stringer  in  a  certain  room,  from  which 
he  is  driven  out  by  the  fumes  of  am- 
monia, who  when  ordered  by  the  super- 
intendent of  the  brewery  to  try  again, 
saying  that  the  work  must  be  done, 
makes  another  attempt,  in  which  he  is 
seriously  injured,  assumes  all  the  risk, 
and  cannot  recover.  Beittenmiller  v. 
Bergner  &  E.  Brewing  Co.  (1888)  9 
Sadler  (Pa.)  425,  22  W.  N.  C.  33,  12 
Atl.  599. 

An  employee  of  ordinary  intelligence, 
who  knows  that  trenches  are  liable  to 
cave  in,  and  that  the  one  in  which  he 
is  working  has  just  partially  caved  in 
at  a  distance  of  a  few  feet,  assumes  the 
risk  of  returning  to  his  work  therein 
upon  an  order  of  the  superintendent. 
Showalter  v.  Fairbanks,  M.  &  Co. 
(1894)    88  Wis.  376,  60  N.  W.  257. 

Where  a  section  hand  got  on  a  hand 
car,  which  he  had  for  three  months 
known  to  be  defective,  in  obedience  to 
an  order  of  his  foreman  to  go  home  to 
dinner,  an  instruction  regarding  the  lia- 
bility of  an  employer  who  orders  a  serv- 
ant into  a  position  of  extra  hazard  is 
inapplicable  and  misleading.  Burling- 
ton d  C.  R.  Co.  V.  Liehe  (1892)  17  Colo. 
280,  29  Pac.  175. 

8  Southern  Cotton  Oil  Go.  v.  Spotts 
(1906)    77  Ark.  458,  92  S.  W.  249. 
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Whether  the  servant  fully  understood  and  appreciated  the  danger 
of  obeying  the  order  is  ordinarily  a  question  for  the  jury.® 

The  language  used  by  the  courts  leaves  the  question  in  consider- 
able confusion, — the  decisions  going  from  the  one  extreme,  that  the 
order  has  no  effect  on  the  situation  whatever,  to  the  other  extreme, 
that  it  eliminates  entirely  the  question  of  assumption  of  risk.  It  is 
suggested  that  a  great  deal  of  the  seeming  confusion  is  more  ap- 
parent than  real,  and  that  the  courts  are  not  so  very  far  apart  when 
there  is  taken  into  consideration  both  the  nature  of  the  orders  given 
and  the  character  of  the  dangers  incurred.  For  instance,  the  order 
might  be  in  the  nature  of  a  general  direction  as  to  the  work  which 
would  not  have  in  it  anything  of  coercion  whatsoever,  while  the  dan- 
ger might  be  one  thoroughly  known  and  appreciated  by  the  servant. 
In  such  a  case  it  is  hardly  reasonable  to  suppose  that  any  court 
would  hold  that  the  question  of  assumption  is  affected  in  any  way 
by  the  command.  On  the  other  hand,  the  order  might  be  of  such  an 
urgent  character  and  given  in  such  a  direct  and  imperious  manner 
that  the  servant's  free  will  would  be,  in  part,  at  least,  overcome,  and 
it  could  hardly  be  said  that  he  was  acting  voluntarily,  particularly  if 
the  danger  was  not  one  which  was  plainly  apparent.  It  would  seem 
to  be  the  better  rule  to  say  that  the  court  could  not  say  that  the  serv- 
ant assumed  the  risk  as  a  matter  of  law.  Between  these  two  extremes, 
both  as  to  the  nature  of  the  command  and  the  character  of  the  danger 
incurred,  there  is  such  a  variety  of  possible  circumstances  that  it  is 
not  at  all  surprising  that  there  is  conflict  among  the  decisions.] 

1363.  [439]  Contributory  negligence  usually  negatived  by  evidence 
that  servant  acted  under  direct  order. —  For  reasons  explained  in  §§ 
1207,  1233,  antej  it  is  plain  that  negligence  cannot  be  predicated  of  a 
servant's  obedience  to  an  order,  where  he  had  no  knowledge,  actual  or 
constructive,  of  the  dangerous  conditions  to  which  such  obedience 
would  expose  him.*    Under  such  circumstances  the  fact  that  a  direct 

9  Shannon  v.  8ha^D   (1909)   201  Mass.  track  over  the  pit  In  the  station,  and 

393,   87   N.   E.   748.  is  injured  by  another  car  which  ran  in 

1  As,  where  the  appearance  of  a  rope  upon  the   track,  because  a  switch  was 

which  a  servant  was  ordered  to  use  to  negligently  left  open,  is  not  chargeable 

support  himself  while  washing  down  a  with  fault  or  neglect  in  accepting  the 

mast  did  not  indicate  its  weakness,  and  employment,  where  he  had  never  worked 

he  had  no  knowledge  of  the  length  of  in  the  pit  previously,  nor  been  advised 

time  it  had  been  in  use.     The  Ethelred  of  the  risks  and  dangers  of  the  situa- 

(1899)    96  Fed.  446.  tion.     Stuoke  v.  Orleans  B.  Co.   (1898) 

A    street-railway    conductor   who,    in  50  La.  Ann.  188,  23  So.  342. 
an  emergency  and  by  order  of  the  com-        On   the  ground  that   it  was   for  the 

pany's  foreman,  goes  to  work  to  repair  jury    to    say    whether    the    servant,    a 

the    brake    of    a    car    standing   on    the  miner,  realized  the  extent  of  the  dan- 
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order  was  given  obviously  becomes  •wholly  immaterial.  But  there  is 
also  a  large  class  of  cases  in  which  that  fact  is  treated  as  a  differentiat- 
ing element,  and  in  which  the  courts  apply  a  doctrine  which,  in  so  far 
as  it  is  susceptible  of  formal  enunciation,  may  be  stated  as  follows : 
Although  the  circumstances,  when  abstracted  from  the  fact  of  the  giv- 
ing of  the  order,  may  be  such  as  to  justify  a  court  in  holding  that  the 
servant  appreciated  the  danger  to  which  his  injury  was  due,  and  was 
negligent  in  subjecting  himself  to  that  danger,  such  a  conclusion  is, 
in  a  large  number  of  instances,  not  warrantable,  if  the  testimony  goes 
to  show  that  the  immediate  occasion  of  his  being  subjected  to  that  dan- 
ger was  his  compliance  with  the  order.^  The  effect  of  this  doctrine  is 
that,  where  the  servant,  in  obedience  to  an  order,  performs  a  duty 

ger,    it   was   held   that   negligence   was  ant  shall  balance  the  degree  of  danger, 

not  inferable,  as  a  matter  of  law,  where  and     decide     with     absolute     certainty 

he  obeyed  an  order  to  go  and  help  to  whether  he  must  do  the  act,  or  refrain 

extricate    another    miner    upon    whom  from  it;  and  his  knowledge  of  attendant 

earth   had   fallen,   and  was   injured  by  danger  will  not  defeat  his  right  of  re- 

a  second  earthslide.     Frank  v.  Bullion  covery,  if,  in  obeying  the  command,  he 

Beck   &   C.   Min.   Co.    (1899)    19   Utah,  acted  with  that  degree  of  prudence  that 

35,  56  Pac.  419.  an  ordinarily  prudent  man  would  have 

It  is  not  to  be  deemed  conclusive  evi-  done    under    the    circumstances."      Chi- 

dence    of    contributory    negligence    that  cago    Anderson    Pressed    Brick    Co.    v. 

the   plaintiff   continues   to   employ   un-  Sobkowiak    (1894)    148  111.  583,  36  N. 

safe  appliances,  when  he  does  so  by  the  E.  572. 

express  orders  of  the  defendant,  and  is  If  the  master,  knowing  of  the  exist- 
not  fully  aware  of  the  effects  to  be  ence  of  abnormal  dangers,  commands 
expected  from  obeying  such  orders,  and  urges  the  servant  to  do  something 
Smith  V.  King  (1902)  74  App.  Div.  1,  which  involves  exposure  to  him,  and  an 
77  N.  Y.  Supp.  3.  accident  happens  in  consequence  of  the 

See  also  Alabama  Consol.   Coal  &  I.  servant's  obedience,  his  previous  knowl- 

Co.  V.  Heald    U911)    171  Ala.  263,  55  edge   of  those   dangers   will   not,   of  it- 

So.  181;  Eichholz  v.  Niagara  Falls  Hy-  self,    prevent    his    recovering    damages. 

draulic  Power   &   Mfg.    Co.    (1902)    68  Moline   Plow   Co.   v.   Anderson    (1885) 

App.    Div.    44],    73    N.    Y.    Supp.    842,  19  111.  App.  417. 

affirmed  in    (1903)    174  N.   Y.   519,   66        That  a  servant  may  often  be  deemed 

N.  E.  1107 ;  Burke  v.  Manhattan  R.  Co.  to  have  used  ordinary  care  for  his  per- 

(1905)    109   App.   Div.    722,   96   N.   Y.  sonal    safety,    when    acting    under    the 

Supp.  516;   St.  Louis  Southwestern  R.  express  invitation  or  advice  of  the  mas- 

Co.    V.    Marshall    (1909)    —   Tex.    Civ.  ter,   when,   but   for   that   circumstance, 

App.  — ,  120  S.  W.  512;   Texarkana  &  his  conduct  would  be  deemed  clear  evi- 

Ft.   8.   R.    Co.   V.   Brandon    (1910)    —  dence  of   negligence,   was   recently  laid 

Tex.  Civ.  App.  — ,  126  S.  W.  703.  down  in  Butler  Ballast  Co.  v.  Boshaw 

2  Jensen  v.  Kyer  (1905)  101  Me.  106,  (1901)   94  111.  App.  68. 
63  Atl.  389    (quoting  text).  It  is  not  negligence  per  se,  preclud- 

"Questions   arise   whether  the   action  ing  a  recovery,  for  a  servant  to  violate 

of   a   servant   is   his  voluntary   act,   or  a  rule  of  the  master,   if  he   acts  upon 

done  in  obedience  to  the  commands  of  the  command  of  a  superior.     Carson  v. 

the    master    or    one    in    authority    over  Southern  R.   Co.    (1903)    68   S.   C.   55 

him.     When  an  act  is  performed  by  a  46   S.   E.   525,   affirmed   in    (1904)    194 

servant  in  obedience  to  a  command  from  U.   S.   136,  48  L.  ed.  907,   24  Sup.   Ct. 

one    having   authority   to   give   it,   and  Rep.  609.     To  the  same  effect,  Illinois 

the  performance  of  the  act  is  attendant  C.  R.  Co.  v.  Jones   (1904)   118  Ky.  158, 

with   a   degree   of   danger,  yet  in  such  80  S.  W.  484;   Wilson  v.  Southern  R. 

case  it  is  not  requisite  that  such  serv-  Co.   (1906)   73  S.  C.  481,  53  S.  E.  968. 
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•which,  though  dangerous,  is  not  so  dangerous  as  to  threaten  imme- 
diate injury,  or  where  it  is  reasonably  probable  that  the  work  may  be 
safely  done  by  using  more  than  ordinary  caution  or  skill,  he  may  re- 
cover, if  injured.*     It  will  be  seen  that  this  rule,  when  analysed, 


In  determining  whether  a  servant  is 
negligent  or  not,  the  jury  should  con- 
sider that  he  was  acting  in  obedience 
to  the  directions  of  a  superior.  Jelinek 
V.  St.  Paul  City  R.  Co.  (1908)  104 
Minn.  249,  116  N.  W.  480;  Kochta  v. 
St.  Paul  City  R.  Co.  (1908)  104  Minn. 
528,  116  N.  W.  482. 

In  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Sanchez  (1901)  —  Tex.  Civ.  App.  — , 
65  S.  W.  893,  the  court  said  that  one 
of  the  facts  tending  to  save  the  plain- 
tiff's conduct  from  being  contributory 
negligence  per  se  was  that  he  was 
commanded  in  a  peremptory  manner  to 
act  as  he  did. 

"A  servant  is  not  required  to  refuse 
to  perform  such  an  undertaking;  or 
suffer  being  declared  negligent  in  law, 
even  though  he  has  knowledge  of  a  de- 
fect in  the  appliance,  if  an  ordinarily 
prudent  person  might  believe  that  he 
could  execute  the  order  with  reasonable 
safety  to  himself  by  exercising  high 
care  to  that  end."  Schlavick  v.  Fried- 
man-Shelhxj  Shoe  Co.  (1911)  157  Mo. 
App.  83,  137  S.  W.  79. 

3  In  Patterson  v.  Pittsburg  &  C.  R. 
Co.  (1874)  76  Pa.  389,  18  Am'.  Rep.  412, 
where  the  injury  was  caused  by  a  de- 
fective switch,  the  court  said:  "Let  it 
be  considered  that  the  switch  in  ques- 
tion was  dangerous,  yet,  doubtless, 
many  trains  had  passed  over  it  safely, 
and  hence  a  man  of  common  prudence 
might  well  conclude  that,  though  it 
was  more  than  ordinarily  dangerous, 
yet  many  more  trains  might  in  like 
manner  be  passed  over  it  safely.  Under 
such  a  state  of  facts  the  conductor 
might  properly  rest  upon  the  judg- 
ment of  his  superiors  who  requested 
him  to  continue  its  use,  hoping  that 
by  extra  care  and  skill  he  might  avert 
accidents  until  the  switch  was  recon- 
structed or  properly  repaired.  On  the 
other  hand,  if  the  defect  was  so  great 
that  obviously,  with  the  use  of  the  ut- 
most skill  and  care,  the  danger  was 
imminent,  so  much  so  that  none  but  a 
reckless  man  would  incur  it,  the  em- 
ployer would  not  be  liable." 

In  a  ease  where  an  engineer  was  in- 
jured by  the  derailment  of  his  locomo- 


tive, due  to  the  fact  that  he  was  com- 
plying, under  protest,  with  an  order  to 
run  it  to  a  certain  station  at  a  greater 
rate  of  speed  than  the  customary  rate 
of  12  miles  an  hour,  the  question 
whether  he  was  guilty  of  contributory 
negligence  in  so  running,  when  he  knew, 
in  a  general  way,  of  the  defective  con- 
dition of  the  track,  was  held  to  be  for 
the  jury.  The  court  said:  "It  would 
be  a  very  unjust  rule  which  would  allow 
a  master  to  shield  himself  from  re- 
sponsibility for  the  consequence  of  his 
own  negligence  by  alleging  those  acts, 
not  inevitably  or  immediately  danger- 
ous, to  have  been  negligent,  which  his 
servant  performed  by  his  express  order." 
Bawley  v.  Northern  C.  R.  Co.  (1880) 
82  N.  Y.  370,  affirming  (1879)  17  Hun, 
115,  and  following  the  Pennsylvania 
case  supra,  which  has  also  been  ap- 
proved in  Chicago  &  N.  W.  R.  Co.  v. 
Bayfield  (1877)  37  Mich.  205,  and  Rich- 
mond &  D.  R.  Co.  v.  Rudd  (1892)  88 
Va.  648,  14  S.  E.  361  (following  the 
Pennsylvania  case,  where  a  brakeman 
who  was  engaged  in  uncoupling  a  cap 
without  a  stick,  in  contravention  erf 
rules,  but  by  order  of  the  conductor,, 
was  thrown  off  the  flat  car  where  he 
was  standing  and  run  over). 

"Whether  it  be  the  fault  of  an  em- 
ployee to  obey  an  order  of  his  superior- 
depends  upon  whether  it  would  be  rash 
and  dangerous  to  do  so;  and  wher«< 
there  was  no  apparent  danger  so  to  do, 
it  would  not  be  fault  on  his  part." 
Central  R.  Co.  v.  De  Bray  (1883)  TL 
Ga.  406. 

Whether  or  not  a  section  hand  was 
guilty  of  contributory  negligence  in  at- 
tempting, in  pursuance  of  the  direction 
of  the  track  foreman,  a  vice  principal, 
to  board  an  electric  car  moving  at  the 
rate  of  three  or  four  miles  an  hour,  pre- 
cluding recovery  for  his  death,  caused 
by  falling  from  the  car  and  being  run 
over  by  it,  is  for  the  jury.  Chattanooga 
Electric  R.  Co.  v.  Lawson  (1898)  101 
Tenn.  406,  47  S.  W.  489. 

Negligence  is  not  a  necessary  infer- 
ence from  evidence  showing  that  plain- 
tiff's intestate,  while  in  the  employ  of 
defendant  as  a  carpenter,  was  helping 
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amounts  to  nothing  more  than  a  statement  that,  in  determining  what 
is  ordinary  care  on  the  part  of  a  given  individual,  all  the  circumstan- 


to  take  down  an  iron  pipe  used  in  the 
erection  of  a  steel  grain  elevator;  that 
he  was  ordered  by  the  general  foreman 
of  construction  to  take  a  pair  of  tongs 
and  go  up  on  the  scaffold,  18  feet  above 
the  floor,  and  stand  on  a  board  1  foot 
wide,  and  assist  in  holding  the  upper 
sections  of  the  pipe  from  turning,  while 
the  lower  section  was  being  unscrewed 
by  the  combined  strength  of  three  men, 
of  whom  the  foreman  was  one ;  and  that, 
■while  engaged  in  doing  this,  he  fell  off 
and  was  killed.  William  Graver  Tank 
Works  V.  O'Donnell  (1901)  191  111.  236, 
«0  N.  E.  831. 

The  negligence  of  a  member  of  a  sec- 
tion crew  in  jumping  from  a  train  going 
about  4  miles  per  hour,  to  a  station 
platform,  in  broad  daylight,  in  obe- 
dience to  the  command  of  the  conductor, 
who  was  his  direct  superior,  and  after 
fellow  laborers  had  jumped  and  landed 
safely,  is  not  so  obvious  as  to  be  a 
necessary  legal  conclusion,  but  is  a  ques- 
tion for  the  jury.  Northern  P.  B.  Co.  v. 
Egeland  (1896)  163  U.  S.  93,  41  L.  ed. 
82,  16  Sup.  Ct.  Rep.  975,  affirming 
(1893)  5  C.  C.  A.  471,  12  U.  S.  App. 
271,  56  Fed.  200. 

Negligence  is  not  inferable,  as  a 
matter  of  law,  where  the  evidence  shows 
that  a  brakeman  who  was  injured  by 
striking  against  a  skid,  when  complying 
with  an  order  to  dismount  at  night  from 
a  train  moving  at  the  rate  of  from  4 
to  6  miles  an  hour,  used  his  lantern, 
and  got  off  carefully.  Central  B.  Co. 
V.  De  Bray    (1883)  '71  Ga.  406. 

Evidence  of  an  order  from  a  conduc- 
tor to  a  brakeman  to  cut  off  some  cars 
from  a  slowly  moving  train  introduces 
an  element  which  prevents  a  court  from 
saying,  as  a  matter  of  law,  that  he  was 
negligent  in  attempting  to  disconnect 
the  cars  by  going  in  between  them.  Un- 
der such  circumstances  he  may  well 
liave  understood  that,  even  if  the  order 
was  not  a  specific  direction  to  go  in  be- 
tween the  cars,  he  was  authorized  to 
cut  them  apart  by  going  in  between 
khem  in  such  a  mode  as  appeared  to 
him,  in  the  exercise  of  ordinary  care, 
to  be  necessary.  Hannah  v.  Connecti- 
cut River  R.  Co.  (1891)  154  Mass.  529, 
28  N.  E.  682. 

A  brakeman  cannot  be  held  negligent 
because,   on  a   dark,   cold,   and   stormy 


night,  when  he  had  to  act  promptly,  he 
complied  with  an  order  of  his  conductor 
to  take  up  and  use  a  coupling  link 
which  was  lying  on  the  ground  near  the 
track,  although  it  turns  out  that  the 
link  was  not  suitable  for  the  purpose 
for  which  it  was  required.  Denver,  T. 
&  0.  B.  Co.  V.  Simpson  (1891)  16  Colo. 
55,  25  Am.  St.  Rep.  242,  26  Pac.   339. 

A  servant  may  recover  on  evidence 
which  shows  that  he  obeyed  the  orders 
of  his  superintendent  to  hold  the  outer 
end  of  a  plank,  which  rested  at  its  inner 
end  on  the  edge  of  a  wagon  bed;  that 
his  duty  was  to  lower  it  slowly  to  the 
ground  after  a  heavy  barrel  which  was 
to  be  unloaded  had  been  rolled  on  to 
the  inner  end,  and  in  this  manner  to 
form  a  skidway  for  the  barrel;  that  the 
barrel,  being  forcibly  run  against  the 
plank,  thrust  it  off  the  wagon  bed  and 
fell  upon  it;  and  that  the  servant's 
arm  was  broken  by  the  shock  thus 
caused.  Beard  v.  American  Car  Co. 
(1897)   72  Mo.  App.  583. 

On  the  ground  that  the  danger  was 
not  inevitable  nor  imminent,  the  con- 
tributory negligence  of  the  servant  was 
held  to  be  for  the  jury  to  determine, 
where  the  evidence  was  that,  in  talcing 
down  a  furnace,  the  rear  plate,  weigh- 
ing about  a  ton,  and  resting  on  an  old 
brick  foundation  wall,  was  disconnected 
from  the  front  plate,  and  inclined  back 
against  another  furnace,  4  inches  dis- 
tant; that  after  it  had  so  stood  for  a 
day  to  plaintiff's  knowledge,  he  was  di- 
rected by  his  employer,  under  whose 
immediate  orders  the  work  was  being 
done,  to  take  out  the  front  wall  bricks, 
and,  on  plaintiff  saying  the  best  way 
was  to  take  the  plate  down  first,  de- 
fendant said  that  plaintiff  should  do  as 
he  told  him;  that  another  person  also 
suggested  to  defendant  that  the  plate 
was  dangerous,  and  should  be  fastened; 
that  the  defendant,  nevertheless,  did 
nothing,  and  the  plate  fell  because  of 
the  rear  foundation  giving  way,  plain- 
tiff's work  not  affecting  it.  Beese  v. 
Clark   (1901)   198  Pa.  312,  47  Atl.  994. 

To  the  same  effect,  see  Stuart  v. 
Evans  (1883)  49  L.  T.  N.  S.  138,  31 
Week.  Rep.  706,  per  Williams,  J.;  Illi- 
nois Steel  Co.  v.  Schymanowski  (1896) 
162  III.  447,  44  N.  E.  876;  Norfolk  &  W. 
B.  Go.  V.  Ampey   (1896)   93  Va.  108,  25 
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«es  of  his  position  should  be  regarded,  including,  in  cases  like  the  pres- 
«nt,  the  servant's  orders,  the  demands  of  his  duty,  the  apparent  risk 

S.  E.  226  ( servant  knew  that  appliances  directed  by  his  employer  to  go  under  an 
for  coupling  were  defective,  but  believed  overhanging  bank  of  earth  to  assist  in 
"that  the  coupling  ordered  could  be  safe-  placing  stone  on  a  wall,  not  obliged  to 
ly  made  by  hand)  ;  Louisville,  E.  d  8t.  balance  the  degree  of  danger)  ;  Wierz- 
L.  Consol.  R.  Go.  v.  Vtz  (1892)  133  Ucky  v.  Illinois  Steel  Co.  (1901)  94  111. 
Ind.  265,  32  N.  E.  881  (fact  that  brake-  App.  400  (servant  knew  that  the  rope 
man  walked  along  the  top  of  a  train  on  a  spool  was  in  an  untwisted,  loose, 
moving  at  a  high  rate  of  speed  not  and  raveled  condition)  ;  and  decisions 
necessarily  a  bar  to  his  action,  where  referred  to  in  this  and  the  next  sections. 
Tie  was  acting  under  orders)  ;  Indiana  See  also  8t.  Louis,  I,  M.  &  8.  R.  Co.  v. 
Car  Co.  v.  Parker  (1885)  100  Ind.  181  Booth  (1911)  98  Ark.  227,  135  S.  W. 
(workman  not  necessarily  negligent  in  811;  Larsen  v.  Magne-Silica  Co.  (1910) 
■changing  from  one  part  of  his  work  to  14  Cal.  App.  70,  111  Pac.  119;  Illinois 
another)  ;  Hawkins  v.  Johnson  (1886)  C.  R.  Co.  v.  Atwell  (1902)  198  111.  200, 
105  Ind.  29,  55  Am.  Rep.  169,  4  N.  E.  64  N.  E.  1095;  Sinchliff  v.  Robinson 
172  (rule  that  sei-vant  must  at  his  peril  (1905)  118  111.  App.  450;  Hardy  v.  Chi- 
<!hoose  the  safer  of  two  methods  of  do-  cago,  R.  I.  &  P.  R.  Co.  (1910)  149 
ing  his  work,  not  applicable  where  a  Iowa,  41,  127  N.  W.  1093 ;  Runians  v. 
servant  drove  a  wagon  by  express  orders  Keller  &  B.  Co.  (1911)  141  Ky.  827, 
along  a  particular  way,  and  was  caught  133  S.  W.  960;  Butz  v.  Murch  Bros. 
T)y  a  shaft  which  he  was  stepping  over,  Constr.  Co.  (1906)  99  Mo.  279,  97  S. 
having  found  that  it  was  too  low  to  W.  895;  Regling  v.  Lehmaier  (1906) 
admit  of  his  passing  underneath  it  while  50  Misc.  331,  98  N.  Y.  Supp.  642;  Fear- 
seated  in  the  wagon)  ;  Central  R.  Co.  v.  ington  v.  Blackwell  Durham  Tobacco  Co. 
De  Bray  (1883)  71  Ga.  406  (brake-  (1906)  141  N.  G.  80,  53  S.  E.  662; 
man  not  necessarily  negligent  in  getting  Schiglizzo  v.  Dunn  (1905)  211  Pa.  253, 
oflF  a  moving  train  by  the  orders  of  the  107  Am.  St.  Rep.  567,  60  Atl.  724; 
■conductor)  ;  Pagels  v.  Meyer  (1899)  88  Hartmam,  v.  Reading  Wood  Pulley  Co. 
111.  App.  169  (servant  adopted  danger-  (1909)  38  Pa.  Super.  Ct.  587;  Franczak 
■ous  method  of  arranging  planks  to  be  v.  Nazareth  Cement  Co.  (1910)  42  Pa. 
cut  by  a  rip-saw,  and  had  his  hand  in-  Super.  Ct.  263;  Jancko  v.  West  Coast 
jured)  ;  Harrison  v.  Denver  &  R.  O.  W.  Mfg.  &  Invest.  Co.  (1904)  34  Wash. 
R.  Co.  (1891)  7  Utah,  523,  27  Pac.  556,  76  Pac.  78 ;  JVeisoJi.  v.  BaZJord  Lum- 
728  (ordered  to  take  down  a  shafting  ber  Co.  (1910)  60  Wash.  690,  111  Pac. 
at  night)  ;  Thompson  v.  Chicago,  R.  I.  882;  Wrightsville  &  T.  R.  Co.  v.  Latti- 
d  P.  R.  Co.  (1900)  86  Mo.  App.  141  more  (1903)  118  Ga.  581,  45  S.  E.  453 
(engine-hostler's  helper  obeyed  orders  of  (servant  attempted  to  uncouple  a  car 
hostler  to  couple  two  tenders  so  con-  while  train  was  running  at  high  speed)  ; 
structed  as  to  come  dangerously  close  Chenoweth  v.  Burr  (1909)  242  111.  312, 
together,  he  not  being  aware  of  this  89  N.  E.  1008,  affirming  (1909)  146  111. 
fact)  ;  Britton  v.  Northern  P.  R.  Co.  App.  443  (defective  saw)  ;  Pullman  Co. 
(1891)  47  Minn.  340,  50  N.  W.  231  v.  Geller  (1908)  128  Ky.  72,  129  Am. 
(section  man  not  necessarily  negligent  St.  Rep.  295,  107  S.  W.  271  (blacksmith 
in  attempting,  at  the  command  of  his  directed  to  hasten  work  with  tongs 
foreman,  to  remove  a  hand  car  out  of  which  he  told  his  superior  were  defect- 
the  way  of  a  slowly  approaching  en-  ive)  ;  Joyce  v.  American  Writing  Paper 
gine)  ;  Colson  v.  Craver  (1899)  80  111.  Co.  (1903)  184  Mass.  230,  68  N.  E.  213 
App.  99  (employee  operated  circular  (servant  injured  while  doing  work  as 
saw  without  a  helper,  knowing  that  it  he  had  been  told  to  do  it)  ;  Curren  v. 
was  ordinarily  operated  by  two  men)  ;  Magee  Furnace  Co.  (1911)  208  Mass. 
Norfolk  &  W.  R.  Co.  v.  Ward  (1894)  229,  94  N.  E.  399  (servant  attempted 
90  Va.  687,  24  L.R.A.  717,  44  Am.  St.  to  stop  machine  at  direction  of  mas- 
Rep.  945,  19  S.  E.  849  (servant  entered  ter)  ;  Jarrell  v.  Blackbird  Block  Coal 
an  unusually  narrow  ditch  under  per-  Co.  (1911)  154  Mo.  App.  552,  136  S. 
emptorv  orders  to  dig  it  deeper,  and  it  W.  754  (miner  was  cleaning  out  air 
caved  in  upon  him)  ;  McFadden  v.  Sol-  shaft  without  cribbing)  ;  McBrayer  v. 
litt  (1901)   94  111.  App.  271   (workman  Virginia-Carolina  Chemical  Co.   (1911) 
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to  be  met,  and  the  purpose  of  his  action,  no  less  than  his  physical  sur- 
roundings. Having  weighed  all  these  considerations,  unless  the  case 
then  discloses  that  the  risk  was  such  as  would  not  be  taken  by  a  man 
of  common  prudence,  so  situated,  the  court  cannot  justly  declare  that 
the  taking  of  that  risk  by  the  servant,  in  obedience  to  orders,  was  neg- 
ligence.* The  practical  result  of  such  a  doctrine,  when  stated  in  terras 
of  the  servant's  knowledge,  is  that  the  servant  may  maintain  an  ac- 
tion, unless  he  not  only  knows  what  is  the  risk  to  be  encountered,  but 


89  S.  C.  387,  71  S.  E.  980  (servant  knew 
that  there  was  some  danger  in  digging 
down  a  large  pile  of  phosphate,  but 
obeyed  directions  to  work  in  a  particu- 
lar place). 

A  servant  is  justified  in  obeying  an 
order  to  make  a  link  and  pin  coupling, 
where  a  similar  coupling  had  been  made 
on  the  same  trip  in  safety.  Choctaw,  0. 
&  O.  R.  Co.  V.  Craig  (1906)  79  Ark. 
53,  95  S.  W.  168. 

"Loyalty  in  the  service  of  his  em- 
ployer, and  forgetfulness  of  self,  where 
both  plainly  appear,  are  not  to  be  im- 
puted as  faults,  to  a  servant  engaged 
in  carrying  out  the  orders  of  the  mas- 
ter, except  where  it  also  appears  that 
the  servant  was  unnecessarily  rash  or 
reckless."  Southern  R.  Co.  v.  Rutledge 
(1908)  4  Ga.  App.  80,  60  S.  E.  1011 
( headnote  by  the  court ) . 

"A  servant,  ordered  by  one  in  author- 
ity to  do  a  dangerous  act,  is  not  re- 
quired to  balance  the  degree  of  danger, 
and  decide  with  absolute  certainty 
whether  he  may  safely  do  the  act,  and, 
even  if  he  had  knowledge  of  such  dan- 
ger, it  would  not  defeat  a,  recovery  for 
injury  if,  in  obeying  his  master's  com- 
mand, he  acted  with  that  degree  of  pru- 
dence which  an  ordinarily  prudent  man 
would  have  used  under  the  same  cir- 
cumstances.'' Illinois  Steet  Co.  v.  Mc- 
Fadden  (1902)  196  111.  344,  89  Am.  St. 
Rep.  319,  63  N.  E.  671. 

It  is  not  eror  to  refuse  an  instruc- 
tion that  the  defendant  was  under  no 
obligation  to  take  more  care  of  the 
plaintifiF  than  the  plaintiff  might  rea- 
sonably be  expected  to  take  of  himself, 
in  a  ease  in  which  the  plaintiff  was  act- 
ing under  the  orders  of  the  defendant's 
foreman.  Illinois  Steel  Go.  v.  Wierz- 
licky  (1903)  206  111.  201,  68  N.  E. 
1101. 

An  instruction  upon  the  servant's 
contributory  negligence  is  erroneous 
which  ignores  the  fact  that  the  servant 


was  acting  under  the  direct  orders  of 
the  master.  East  Tennessee  Teleph.  Co. 
V.  Bowen  (1911)  143  Ky.  777,  137  S. 
W.  523. 

In  an  action  by  a  trackman  for  in- 
juries sustained  while  attempting  to 
draw  a  spike  in  a  dangerous  manner 
with  a  sledge,  an  instruction  that,  if 
the  jury  believed  that  defendant's  fore- 
man instructed  plaintiff  to  draw  spikes 
in  a  more  dangerous  manner  than  plain- 
tiff had  been  accustomed  to  draw  them, 
yet  if  plaintiff,  from  his  experience, 
knew  that  by  obeying  the  order  he  was 
undergoing  more  danger,  and  obeyed 
without  protest  or  objection,  and  was 
thereby  injured,  he  would  not  be  en- 
titled to  recover,  is  properly  refused, 
since  it  could  not  be  said,  as  a  matter 
of  law,  that  the  danger  that  the  head 
of  the  spike  would  fly  off  and  strike 
plaintiff,  as  it  did,  by  attempting  to 
pull  the  spike  in  such  manner,  was 
imminent.  Illinois  C.  R.  Co.  v.  Spor- 
leder   (1900)   90  III.  App.  590. 

The  rule  that  an  employer  wlio  fur- 
nishes a  proper  machine  is  not  liable 
to  a  servant  injured  while  using  it  for 
an  improper  purpose  (see  §  1258,  ante) 
does  not  apply  in  the  case  of  an  injury 
to  an  inexperienced  employee  who  was 
using  the  machine  in  obedience  to  the 
direction  of  a  superior  whom  it  was  his 
duty  to  obey.  Newbury  v.  Getchel  & 
M.  Lumber  &  Mfg.  Go.  (1896)  100  Iowa, 
441,  62  Am.  St.  Rep.  582,  69  N.  W. 
743. 

iSchroeder  v.  Chicago  c£  A.  R.  Go. 
(1891)  108  Mo.  322,  18  L.E.A.  827, 
18  S.  W.  1094  (where  a  section  man 
tried  to  get  a  hand  car  off  the  track 
when  a  train  was  approaching)  ;  Ken- 
nedy V.  Swift  &  Co.  (1908)  234  111.  606, 
123  Am.  St.  Rep.  113,  85  N.  E.  287. 

In  Waukegan  v.  Sturm  (1905)  118 
111.  App.  479,  the  court  sustained  an 
instruction  to  the  effect  that  even  if  the 
jury  believed  from  the  evidence  that  the 
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also  that  it  will  probably  be  attended  with  injury  which  he  cannot 
avoid  by  the  exercise  of  care  and  caution.* 

In  other  cases  the  extent  of  the  servant's  right  of  action  is  indicated 
by  a  restrictive  form  of  statement,  and  he  is  said  to  be  entitled  to  obey 
a  specific  command  of  his  superior  without  incurring  thereby  the  im- 
putation of  contributory  negligence,  unless  the  execution  of  that  com- 
mand involves  a  hazard  to  which  no  ordinarily  prudent  person  would 
have  subjected  himself ;  ^  or  unless  a  reasonably  prudent  person  in  his 
situation  and  with  his  knowledge  of  the  danger  would  not  have  obeyed 
the  command ; ''  or  unless  the  danger  was  so  "apparent," '  or  "obvi- 
'clear,"  "  or  "manifest,"  ^*  or  "glaring,"  "  or  "immi- 


plaintiflf  had  some  knowledge  of  the  dan- 
ger, still  if,  in  obeying  the  order  of  the 
foreman,  he  acted  with  the  degree  of 
care  and  caution  which  an  ordinarily 
prudent  man  would  exercise  under  like 
circumstances,  he  would  not  be  guilty  of 
negligence. 

5  This  form  of  expression  is  found  in 
Halliburton  v.  Wahash  R.  Co.  (1894) 
58  Mo.  App.  27. 

6  Newhury  v.  Oetohel  &  M.  Lumber  & 
Mfg.  Go.  (1896)  100  Iowa,  441,  62  Am. 
St.  Rep.  582,  69  N.  W.  743. 

T  Stephens  v.  Hannibal  &  St.  J.  R.  Co. 
(1888)  96  Mo.  207,  9  Am.  St.  Rep.  336, 
<)  S.  W.  589. 

8  Nail  V.  Louisville,  N.  A.  d  C.  R.  Co. 
(1891)  129  Ind.  268,  28  N.  E.  183,  611; 
Thompson  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1883)  4  McCrary,  629,  14  Fed.  564; 
Chicago  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak  (1892)  45  111.  App.  317;  af- 
firmed in  (1894)  148  111.  573,  36  N.  E. 
572  (laborer  injured  by  fall  of  over- 
hanging bank)  ;  Steinhauser  v.  Spraul 
(1893)  114  Mo.  551,  21  S.  W.  515,  859; 
Forsman  v.  Seattle  Electric  Co.  (1910) 
58  Wash.  666,  109  Pac.  121.  

9  East  Tennessee  Teleph.  Co.  v.  Bowen 
(1911)    143   Ky.   777,   137   S.  W.   523; 

Lee  V.  Powell  Bros.  &  S.  Co.  (1910) 
126  La.  51,  52  So.  214;  International  & 
a.  N.  R.  Co.  V.  Wray  (1906)  43  Tex. 
€iv.  App.  380,  96  S.  W.  74;  Texas  <£■  P. 
R.  Co.  V.  Lewis  (1894)  —  Tex.  Civ. 
App.  — ,  26  S.  W.  873  (section  hand  not 
negligent  because  he  obeys  orders  to 
take  hand  car  off  track  when  a  train  is 
•close  at  hand).  Compare  Schroeder  v. 
Chicago  &  A.  R.  Co.  (1891)  108  Mo. 
322,  18  L.R.A.  827,  18  S.  W.  1094. 

In  a  case  where  a  servant  was  ordered 
4o  assist  in  the  adjustment  of  a  shaft 


close  to  a  moving  circular  saw  which 
was  not  guarded,  and  who,  after  having 
suggested  that  the  work  was  not  safe 
unless  the  saw  was  stopped,  complied 
with  a  second  and  peremptory  direction 
to  proceed  with  the  work,  and  was  in- 
jured owing  to  his  clothes  catching  in 
the  saw,  tlie  jury  were  held  to  have 
been  properly  instmcted  that  the  plain- 
tiff would  not  be  barred  from  recovery 
by  the  fact  that  the  work  was  danger- 
ous, unless  the  danger  was  so  obvious, 
and  the  injury  thereby  was  so  inevita- 
ble, that  a  man  of  ordinary  prudence 
would  have  refused  to  obey,  if  ordered 
by  his  employer  to  do  it.  Fore  Duzen 
Gas  d  Gasoline  Engine  Co.  v.  Schelies 
(1899)  61  Ohio  St.  298,  55  N.  E.  998. 

10  Higgins  v.  Missouri  P.  R.  Co. 
(1891)   43  Mo.  App.  550. 

11  Larson  v.  Center  Creek  Min.  Co. 
(1897)  71  Mo.  App.  512;  Last  Chance 
Min.  &  Mill  Co.  v.  Ames  (1896)  23 
Colo.  167,  47  Pac.  382;  Lowe  v.  South- 
ern R.  Co.  (1910)  85  S.  C.  363,  67  S.  E. 
460. 

i^Jenney  Electric  Light  &  P.  Co.  v. 
Murphy  (1888)  115  Ind.  566,  570,  18 
N.  E.  30;  Lebanon  v.  McCoy  (1895)  12 
Ind.  App.  500,  40  N.  E.  700  (laborer 
obeyed  order  to  remove  timber  lying 
near  a  negligently  erected  bridge)  ;  Nor- 
folk &  W.  R.  Co.  V.  -Ward  (1894)  90 
Va.  687,  24  L.R.A.  717,  44  Am.  St.  Rep. 
945,  19  S.  E.  849  (day  laborer  injured 
by  the  caving  in  of  the  sides  of  a  nar- 
row excavation  which  the  foreman 
ordered  him  to  dig  to  a  greater  depth 
than  was  prudent)  ;  East  Tennessee,  V. 
&  Q.  R.  Co.  V.  Duffield  (1883)  12  I>ea, 
69,  47  Am.  Rep.  319;  Huhn  v.  Missouri 
P.  R.  Co.  (1887)  92  Mo.  440,  4  S.  W. 
937;   Shortel  v.  St.  Joseph   (1891)    104 
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nent,"  ^'  that  a  person  of  that  average  prudence  and  intelligence  whose 
hypothetical  conduct  is  the  test  of  the  existence  or  absence  of  negli- 
gence would  have  declined,  under  the  given  circumstances,  to  have 
complied  with  the  order.  In  other  words,  if  a  danger  is  not  so  abso- 
lute or  imminent  that  injury  must  almost  necessarily  result  from 
obedience  to  an  order,  and  the  servant  obeys  the  order  and  is  injured, 
the  master  will  not  afterwards  be  allowed  to  defend  himself  on  the 
ground  that  the  servant  ought  not  to  have  obeyed  the  order." 

It  does  not  follow  that,  because  disobedience  to  the  order  would 
have  been  justifiable,  the  servant  was  guilty  of  negligence  in  obeying 
it.^*  Still  less  will  the  employer  be  permitted  to  escape  liability  on 
the  ground  that  by  disobeying  the  order  the  servant  would  have  avoid- 
ed injury,  where  it  is  a  reasonable  inference  from  the  testimony  that 
it  was  the  servant's  duty,  under  the  given  circumstances,  to  encounter 
the  danger  in  question.^*  Nor  does  it  follow  that,  because  it  may  be 
negligence  for  a  superior  servant  to  order  his  subordinates  into  a 


Mo.  114,  24  Am.  St.  Rep.  317,  16  S.  W. 
397  (case  for  jury  where  a  laborer  was 
injured  by  the  fall  of  an  arch  while  he 
was  taking  down  the  supports)  ;  Steph- 
ens V.  Hannibal  &  St.  J.  R.  Co.  (1888) 
96  Mo.  207,  9  Am.  St.  Rep.  336,  9  S. 
W.  589  (case  for  jury  where  section 
man  tried  to  get  two  stones  off  the 
track  when  a  train  was  approaching)  ; 
Ballard  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1892)  51  Mo.  App.  453  (servant 
jumped  from  moving  train)  ;  Fogus  v. 
Chicago  &  A.  R.  Co.  (1892)  50  Mo.  App. 
250  (plaintiff  injured  by  the  fall  of  a 
large  wheel  which  he  was  helping  to 
move  down  an  incline,  against  his  bet- 
ter judgment)  ;  Halliiurton  v.  Waiash 
R.  Co.  (1894)  58  Mo.  App.  27  (plain- 
tiff injured  while  following  foreman's 
orders  as  to  way  of  placing  drive  wheels 
under  a  locomotive)  ;  St.  Louis  <6  8.  F. 
B.  Co.  V.  Morris  (1907)  76  Kan.  836, 
13  L.R.A.(N.S.)  1100,  93  Pac.  153; 
Umsted  v.  Colgate  Farmers  Elevator 
Co.  (1909)  18  N.  D.  309,  122  N.  W. 
390;  St.  Louis  Southwestern  R.  Co.  v. 
Schuler  (1907)  46  Tex.  Civ.  App.  356, 
102  S.  W.  783. 

In  a  case  where  an  injury  caused  by 
a  defective  car  was  shown,  an  instruc- 
tion that  the  servant  was  justified  in 
going  in  to  uncouple  the  car,  under  the 
conductor's  order,  even  though  he  knew 
of  its  defective  condition,  unless  the 
danger  was  so  glaring  that  no  prudent 
person  would  have  attempted  it  under 


the  existing  conditions,  is  properly 
given.  Harvey  v.  Missouri  P.  R.  Co. 
(1899)   80  Mo.  App.  667. 

13  Illinois  Steel  Co.  v.  Schymanowski 
(1896)    162  111.  447,  44  N.  E.  876;   St. 

Louis,  I.  M.  &  S.  R.  Co.  v.  Riclcman 
(1898)     65    Ark.    138,    45    S.    W.    56; 

Pagels   v.   Meyer    (1900)    88   111.   App. 

169. 

14  Chicago  Anderson  Pressed  Brick  Co. 
V.  Solkowiak  (1892)  45  111.  App.  317, 
affirmed  in  (1894)  148  111.  573,  36  N. 
E.  572. 

16  Stephens  v.  Hannibal  &  St.  J.  R. 
Co.  (1888)  96  Mo.  207,  9  Am.  St.  Rep. 
336,  9  S.  W.  589 ;  Foa)  v.  Chicago,  St.  P. 
&  K.  C.  R.  Co.  (1892)  86  Iowa,  368,  17 
L.R.A.  289,  53  N.  W.  259.  See  §  1364, 
note  13,  post,  for  facts. 

16  In  Frandsen  v.  Chicago,  R.  I.  &  P. 
B.  Co.  (1873)  36  Iowa,  372,  it  was  held 
that  the  following  instruction  was 
properly  refused:  "7.  If  the  jury  find 
that  the  plaintiff  was  instructed  by  the 
section  foreman  to  assist  in  removing 
the  hand  car,  at  a  time  when  a  person 
exercising  ordinary  care  and  prudence 
would  reasonably  apprehend  danger  to 
his  life  or  limb,  he  is  not  required  to 
obey  such  instruction;  and  if  the  jury 
further  find  that  he  does  follow  such 
instruction  and  is  injured,  and  that  by 
disobeying  the  same  the  injury  could, 
by  the  exercise  of  ordinary  care  and 
judgment,  have  been  avoided,  then  the 
defendant    is    not    liable."     The    court 
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dangerous  position  into  which  he  himself  is  to  accompany  them,  they 
are  therefore  negligent  in  complying  with  the  order." 

The  rule  as  to  the  qualifying  effect  of  an  order  is  deemed  to  he  es- 
pecially applicable  where  the  servant  is  an  immature  boy,  who  ob- 
jected to  doing  the  woi-k,  but  ultimately  did  it  with  reluctance." 

1364.  [440]  Considerations  upon  which  this  doctrine  is  based. — The 
doctrine  stated  in  the  last  section  depends  upon  several  different  con- 
siderations. Some  of  these,  it  will  be  observed,  are  more  or  less  op- 
erative in  every  case,  whether  directly  relied  on  or  not.  Others  are 
applicable  only  under  special  circumstances. 

a.  Master  and  servant  not  upon  the  same  footing. — A  fundamental 
principle  which  has  already  been  discussed  under  other  aspects  (§§ 
1330  et  seq.,  ante),  and  which  is  frequently  adverted  to  in  cases  of  the 
type  reviewed  in  this  chapter,  has  been  thus  stated  in  a  leading  deci- 
sion already  cited :  "The  servant  does  not  stand  on  the  same  footing 
with  the  master.  His  primary  duty  is  obedience,  and  if,  when  in  the 
discharge  of  that  duty,  he  is  damaged  through  the  neglect  of  the  mas- 
ter, it  is  but  meet  that  he  should  be  recompensed."  ^  This  essential 
inequality  in  the  positions  of  the  parties  is  deemed  to  warrant  the  de- 
duction that  "a  prudent  man  has  a  right,  within  reasonable  limits,  to 
rely  upon  the  ability  and  skill  of  the  agent  in  whose  charge  the  com- 
mon master  has  placed  him,  and  is  not  bound,  at  his  peril,  to  set  his 

said:  "Under  the  evidence,  it  was  not  arrive  at  any  moment.  But  the  court 
error  to  refuse  this  instruction.  We  said:  "A  judicial  sanction  to  such  in- 
would  not  say  that  it  might  not  prop-  subordination  would  breed  an  infinity  of 
erly  be  given  in  some  possible  case,  but  accidents.  Although  the  train  was  be- 
the  bare  fact  that  a  position  to  which  hind  time,  this  would  not  justify  the 
an  employee  is  ordered  for  the  discharge  boss  and  men,  who  constitute  the  re- 
ef his  duty  is  a  dangerous  one  will  not  pairing  force,  in  setting  off  their  hand 
justify  his  disobedience,  since  he  was  car  and  awaiting  the  train.  It  might 
employed  for  that  duty,  and  its  dis-  not  arrive  for  hours,  or  possibly  might 
charge  may  be  necessary  to  save  the  itself  be  awaiting  the  arrival  of  the 
lives  of  others ;  and  a  failure  to  do  hand  car  with  men,  tools,  and  materials 
his  duty,  or  disobedience  under  such  cir-  to  repair  a  breach  or  remove  obstruc- 
cumstances,  might  be  negligence  on  his  tions  which  stayed  its  progress.  The 
part,  rendering  the  employer  liable  to  repairing  force,  then,  should  move  on, 
others  injured  thereby.  To  assume  a  both  prudently  and  obediently,  to  the 
position  of  danger  is  not  necessarily  discharge  of  its  full  duty." 
negligence,  but  it  is  often  a  clear  duty;  IS  Kehler  v.  Schwenk  (1892)  151  Pa. 
and  an  employee  in  such  case,  even  if  505,  31  Am.  St.  Rep.  777,  25  Atl.  130. 
injured,  would  have  no  right  of  action,  And  see  E.  P.  Breehenridge  Co.  v.  Rea- 
since  he  was  employed  for  such  position  gan  (1901)  22  Ohio  C.  C.  71,  12  Ohio 
of  danger  and  paid  for  assuming  it."  0.  D.  50  (contributory  negligence  of 
17  In  Frandsen  v.  Chicago,  R.  I.  d  P.  girl  of  fifteen,  ordered  to  continue  at 
B.  Co.  (1873)  36  Iowa,  372,  it  was  on  work  on  a  machine  she  knew  to  be 
this  ground  that  a  section  hand  should  dangerous,  held  to  be  for  the  jury), 
have  refused  to  go  with  a  hand  car  into  i  Patterson  v.  Pittsburgh  &  C.  R.  Co. 
a  railway  cutting,  when  a  train  might    (1874)   76  Pa.  389,  18  Am.  Rep.  412. 
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own  judgment  above  that  of  his  superior."  "  In  other  words,  when  a 
servant  did  not  assert  his  judgment  in  opposition  to  the  supposed  bet- 
ter judgment  or  stronger  will  of  his  master,  the  law  usually  allows  a 
jury  to  determine  whether  he  was  negligent,  or  acted  in  reliance  upon 
the  judgment  of  his  master,  or  out  of  a  constrained  acquiescence  in 
the  rule  of  obedience  which  his  relation  as  servant  imposed.' 


S  Indiana  Car  Co.  v.  Parker  (1884) 
100  Ind.  181. 

"The  master  and  servant  do  not  stand 
upon  an  equal  footing,  even  when  they 
have  equal  knowledge  of  the  danger. 
The  position  of  the  servant  is  one  of 
subordination  and  obedience  to  the  mas- 
ter, and  he  has  the  right  to  rely  upon 
the  superior  knowledge  and  skill  of  the 
master.  The  servant  is  not  entirely 
free  to  act  upon  his  own  suspicions 
of  danger."  Shortel  v.  St.  Joseph 
(1891)  104  Mo.  114,  24  Am.  St.  Rep. 
317,  16  S.  W.  397. 

"Where  an  employer  commands  his 
employee,  whom  he  assumes  to  direct, 
to  use  a  defective  implement  in  a  par- 
ticular way,  leaving  the  latter  no  dis- 
cretion as  to  the  time  or  manner  of  its 
use,  the  employee  may  rely  upon  the 
superior  knowledge  and  experience  of 
the  employer,  unless  the  defect  is  so 
glaring  and  extreme  as  to  make  the 
danger  of  using  the  utensil  apparent  to 
anyone."  Jenney  Electric  Light  d  P. 
Co.  V.  Murphy  (1888)  115  Ind.  566,  18 
N.  E.  30. 

In  a  case  where  the  servant  was  in- 
jured by  falling  from  a  scaffold  while 
he  was  engaged  in  taking  down  a  shaft- 
ing in  an  insufficiently  lighted  room,  it 
was  held  proper  to  instruct  the  jury 
that  if  the  work  ordered  to  be  done  was 
not  obviously  dangerous,  or  of  such  a 
nature  that  the  servant  could  see  that 
it  could  not  be  performed  with  safety, 
or  about  which  there  could  be  a  differ- 
ence of  opinion  in  the  minds  of  reason- 
able and  prudent  persons,  then  the  serv- 
ant was  not,  at  the  peril  of  being  dis- 
charged, bound  to  set  up  his  judgment 
against  that  of  his  master.  Harrison  v. 
Denver  &  R.  O.  W.  R.  Go.  (1891)  7 
Utah,  523,  27  Pac.  728. 

8  Jacohson  v.  United  States  Gypsum 
Co.  (1909)  144  Iowa,  1,  120  N.  W.  651. 
Cullen  V.  Norton  (1889)  52  Hun,  9, 
4  N.  Y.  Supp.  774  (servant  set  to  work 
underneath  an  unexploded  blast,  which 
went  off).  This  decision  was  reversed 
in   (1891)    126  N.  Y.  1,  26  N.  E.  905, 


but  merely  on  the  ground  that  the  de- 
fense of  common  employment  was  a  bar 

to  recovery. 

In    Hawley    v.    Northern    G.    R.    Go. 

(1880)  82  N.  Y.  370,  the  court  argued 
thus :     "We  must  take  into  account  the 

plaintiff's  position.  His  business  was 
that  of  an  engineer,  and  unless  he 
obeyed  orders  and  ran  his  engine  he 
would  have  been  obliged  to  abandon  the 
defendant's  service;  of  one  thus  situated 
the  law  should  not  be  too  exacting.  Wc 
must  assume  that  the  officers  of  defend- 
ant, who  had  charge  of  the  road,  and 
must  have  known  its  condition,  deemed 
it  safe;  and  the  plaintiff  had  the  right 
to  rely  somewhat  upon  their  judgment. 
Other  employees  of  the  road,  and  hun- 
dreds of  passengers,  were  daily  trusting 
their  lives  upon  the  road,  and  on  the 
day  of  the  accident  he  was  ordered  to, 
and  did,  precede  a  passenger  train. 
Under  such  circumstances,  was  the 
plaintiff  bound  to  set  up  his  judgment 
against  that  of  all  others,  and  deter- 
mine for  himself  that  the  road  was 
absolutely  unsafe  for  the  passage  of  his 
engine,  and  abandon  his  position  as 
engineer,  or  take  upon  himself  the  risk 
caused  by  defendant's  negligence?  We 
think,  under  all  the  circumstances,  and 
upon  all  the  evidence  given  on  both 
sides,  that  it  was  a  question  for  the 
jury  to  determine,  whether  the  plaintiff 
acted  with  reasonable  prudence  and  dis- 
cretion in  venturing  to  run  his  engine 
over  the  road." 

An  employee  injured  by  the  falling 
of  a  scaffold,  due  to  his  changing,  under 
the  orders  of  the  foreman  representing 
the  common  master,  the  manner  in 
which  it  was  suspended,  is  not  charge- 
able with  the  knowledge  that  it  was 
unsafe,  where  there  was  evidence  that 
scaffolds  were  sometimes  suspended  in 
that  way  by  those  engaged  in  similar 
work,  although  he  objected  to  fastening 
it  in  that  way,  as  rendering  it  "liable 
to  come  down."  Offutt  v.  World's  Go- 
lumhian  Exposition  Co.   (1898)   175  111. 
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The  inequality  of  the  positions  occupied  by  a  servant  and  by  the 
master  or  employee  who  controls  him  is  usually  emphasized  as  a  cir- 
cumstance indicative  of  the  conclusion  that  his  knowledge  was  rela- 
tively inferior.  But  under  some  states  of  facts  this  consideration 
might  be  material,  even  though  both  parties  have  the  same  knowledge 
of  the  danger.* 

h.  Servant  entitled  to  rely  on  the  master's  performance  of  his  du- 
ties.— (Compare  §§  1270,  1271,  ante.) — A  second  principle  which 
is  especially  important  in  cases  where  the  servant  was  injured  as 
a  result  of  his  compliance  with  a  direct  order,  and  which  naturally 
suggests  itself  as  a  material  element  under  such  circumstances,  is 
that  a  servant  is  not  necessarily  negligent  where  he  acts  upon  the 
presumption  that  his  employer  and  his  employer's  agents  have  done, 
are  doing,  and  will  do,  their  duty.^     The  servant  is  deemed  to  be 


472,  51  N.  E.  651,  reversing  (1897)  7."? 
111.  App.  231. 

A  railway  servant  is  not,  as  matter 
of  law,  guilty  of  negligence,  where  the 
method  pursued  by  him  in  loading 
wheels  on  a,  car  was  adopted  bv  him  in 
reliance  upon  the  judgment  and  exper- 
ience of  his  foreman,  and  there  is  noth- 
ing to  show  that  such  reliance  was  not 
lustiflable.  Kain  v.  Smith  (1880)  89 
N.  Y.  375. 

A  mason  is  not  negligent,  as  mat- 
ter of  law,  in  following  the  instructions 
of  his  foreman  with  regard  to  the  prop- 
er manner  of  setting  a  certain  kind  of 
terra  cotta  with  which  he  is  not  fa- 
miliar. Gibson  v.  Sullivan  (1895)  164 
Mass.  557,  42  N.  E.  110. 

A  laborer  in  a  quarry,  who  has  stood 
aside  while  a  "boat"  loaded  with  rock 
is  being  hoisted  to  a  ledge  directly 
above  where  he  is  working,  is  not  neces- 
sarily negligent  in  returning  to  the 
place  of  work  in  compliance  with  a 
signal  from  his  foreman  which  he  sup- 
poses to  be  an  intimation  that  the 
"boat"  has  been  swung  past  the  margin 
of  the  ledge  and  is  no  longer  dangerous 
to  a  person  below,  although,  as  a  matter 
of  fact,  the  danger  is  not  yet  over,  and 
the  laborer  is  ultimately  injured  by  the 
falling  of  the  boat  consequent  upon  its 
striking  against  the  ledge.  Oox  v. 
Syenite  Granite  Co.  (1890)  39  Mo. 
App.  424. 

Compare    also    Illinois    Steel    Co.    v. 

SchymanowsU    (1896)    162  111.  459,   44 

N.  E.  876;  McKee  v.  Tourtellotte  (1896) 

167  Mass.  69,  48  L.R.A.  542,  44  N.  E. 

M.  &  S.  Vol.  IV.— 247. 


1071 ;  Larson  v.  Center  Creek  Min.  Co. 
(1897)  71  Mo.  App.  512;  'Norfolk  & 
W.  B.  Co.  v.  Ward  (1894)  90  Va.  687, 
24  L.R.A.  717,  44  Am.  St.  Rep.  945,  19 
S.  E.  849;  Colorado  Midland  B.  Co.  v. 
O'Brien  (1891)  16  Colo.  219,  27  Pac. 
701  (laborer,  not  appreciating  the  risk, 
went  on  overloaded  construction  train)  f 
Turner  v.  Norfolk  &  W.  B.  Go.  (1895) 
40  W.  Va.  675,  22  S.  E.  83  (boy  of  six- 
teen years  killed  while  riding  on  a  hand 
car  through  a  cut  in  a  curve,  which 
his  foreman  had  entered  without  send- 
ing a  man  ahead  with  a  flag, — not  negli- 
gent in  obeying  order  to  get  on  the 
car)  ;  Bogers  v.  Overton  (1882)  87  Ind. 
410  (trackman  not  negligent  in  obeying 
an  order  of  a,  road  master  to  assist  in 
bending  rails  without  heating  them ) . 

*  It  cannot  be  said  that  the  master 
and  servant  are  on  an  equal  footing, 
even  where  they  have  equal  knowledge 
of  the  danger.  To  so  say  is  against 
common  experience,  and  in  disregard  of 
the  fact  that  the  servant  occupies  a  po- 
sition subordinate  to  the  master.  >Site- 
phens  V.  ffannihal  &  St.  J.  B.  Co.  (1888) 
96  Mo.  207,  9  Am.  St.  Rep.  336,  9  S. 
W.  589. 

5  Where  an  employee,  who  is  not  a 
ship-carpenter,  or  a  joiner,  or  a  me- 
chanic of  any  kind,  and  knows  nothing 
about  the  construction  of  scaffolding,  or 
the  forces  which  it  would  be  required  to 
resist,  is  put  into  the  hold  of  a  gunboat 
by  his  employer,  and  ordered  to  remove 
the  chips  and  rubbish  from  beneath  a 
scaffold,  he  is  entitled  to  assume  that 
his  employer  has  exercised  care  in  seeing 
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warranted  in  shaping  his  conduct  with  reference  to  this  presumption, 
unless  he  has,  or  ought  to  have,  acquired  knowledge  of  circumstances; 


that  the  scaffolding  is  of  sufficient 
strength.  Connolly  v.  Poillon  (1864) 
41  Barb.  366. 

A  section  hand  engaged,  under  the  di- 
rection of  a  foreman  of  the  gang,  in  at- 
tempting to  remove  a  hand  car  from  the 
trade  in  order  to  avoid  an  approaching 
train,  has  the  right  to  presume  that  the 
foreman,  who  is  in  a  situation  to  de- 
vote his  whole  attention  to  the  ap- 
proaching train  and  the  efforts  of  his 
men  to  get  the  hand  car  off  the  track, 
will  give  such  directions  as  will  protect 
him.  St.  Louis,  I.  M.  dc  S:  R.  Go.  v. 
Rickman  (1898)  65  Ark.  138,  45  S.  W. 
56. 

See  also  Oroivley  v.  Cutting  (1896) 
165  Mass.  436,  43  N.  E.  197  (servant 
ordered  to  steady  a  stone  which  is  be- 
ing hoisted  by  a  derrick  has  a  right  to 
rely  on  the  presumption  that  it  is  prop- 
erly fastened)  ;  McMillan  Marble  Go.  v. 
Black  (1890)  89  Tenn.  118,  14  S.  W. 
479  (boy  set  to  work  under  a  dangerous 
projecting  rock  entitled  to  assume  that 
it  has  been  tested)  ;  Cook  v.  St.  Paul, 
M.  &  M.  R.  Go.  (1885)  34  Minn.  45,  24 
N.  W.  311  (floor  of  depot  which  had 
been  injured  by  fire  and  was  under  re- 
pair gave  way)  ;  McOovern  v.  Central 
Vermont  R.  Go.  (1890)  123  N.  Y.  280, 
25  N.  E.  373  (laborer  in  a  grain  ele- 
vator, who  is  sent  for  by  the  superin- 
tendent and  ordered  to  enter  one  of  the 
bins  through  a  trapdoor  at  the  bottom 
to  detach  from  the  sides  any  grain  that 
may  be  sticking  to  the  sides,  has  a 
right  to  assume  that  the  superintendent 
has  previously  ascertained  that  no  grain 
has  accumulated  in  such  a  position  as 
to  be  dangerous  to  men  working  in  the 
lower  part  of  the  bin)  ;  Eldridge  v. 
Atlas  S.  8.  Co.  (1890)  58  Hun,  96,  11 
N.  Y.  Supp.  468  (seaman  entitled  to 
assume  that  winch  can  be  safely  operat- 
ed,— fact  was  specially  emphasized  that 
he  was  bound  by  his  articles  to  obey 
orders)  ;  Lebanon  v.  McCoy  (1895)  12 
Ind.  App.  500,  40  N.  E.  700  (demurrer 
case)  ;  Deweese  v.  Meramee  Iron  Min. 
Co.  (1893)  54  Mo.  App.  476  (miner  in- 
jured by  fall  of  stone  from  a  slope 
above  a  pit  where  he  was  sent  to  work, 
the  evidence  being  that  it  was  impos- 
sible by  any  reasonable  care  to  prevent 
such  occurrences  altogether,  but  that 
the  defendant's  vice  principal  had  failed 


to  use  proper  precautions,  in  view  of 
the  fact  that  he  knew  that  stones  had 
been  falling  in  uncommonly  large  num^ 
bers  on  the  day  of  the  accident)  ;  Stein- 
hauser  v.  Spraul  (1893)  114  Mo.  551, 
21  S.  W.  515,  affirmed  on  rehearing  in 
(1893)  114  Mo.  558,  21  S.  W.  859 
(domestic  servant,  ordered  to  ascend 
ladder,  entitled  to  assume  that  it  is  not 
defective)  ;  Southern  R.  Go.  v.  Hart 
(1901)  23  Ky.  L.  Rep.  1054,  64  S.  W.. 
650  (servant  ordered  to  mount  on  top 
of  a  stationary  car  under  repair  is  not 
negligent  in  acting  on  the  assumption 
that  the  side  bearings,  designed  to  keep 
it  from  tilting,  were  in  their  place)  ; 
Sprague  v.  New  York  &  N.  E.  R.  Go~ 
(1896)  68  Conn.  345,  37  L.R.A.  638, 
36  Atl.  791  (engineer  not  negligent  in 
starting  his  train  on  the  assumption 
that  the  conductor's  statement  as  to  the 
time  at  which  another  train  was  leaving 
a  certain  station  was  correct)  ;  Gulf, 
G.  &  8.  F.  R.  Co.  V.  Duvall  (1896)  12 
Tex.  Civ.  App.  349,  35  S.  W.  699  (inex- 
perienced laborer  ordered  to  remove 
dangerous  obstruction  from  the  track 
as  a  train  was  approaching ; )  Texas  G. 
R.  Co.  V.  Bicks  (1900)  24  Tex.  Civ. 
App.  400,  59  S.  W.  1125  (see  subd.  d, 
note  13,  infra) ;  Murphy  v.  2Veto  York, 
N.  B.  &  H.  R.  Co.  (1904)  187  Mass.  18, 
72  N.  E.  330  (servant  has  a  right  to  as- 
sume that  the  platform  on  which  he 
has  been  ordered  to  work  has  been  prop- 
erly placed)  ;  Feeney  v.  York  Mfg.  Co. 
(1905)  189  Mass.  336,  75  N.  E.  733 
(employees  set  to  work  on  defective 
scaffold)  ;  Byrne  v.  Boston  Woven  Bose 
&  RAihler  Go.  (1906)  191  Mass.  40,  77 
N.  E.  696  (machine  started  automati- 
cally) ;  Chiappini  v.  Fitzgerald  (1906) 
191  Mass.  598,  77  N.  E.  1030  (servant 
set  to  work  excavating  bank  of  stone 
and  earth)  ;  Lammi  v.  Milford  Pink 
Granite  Quarries  (1907)  196  Mass.  336,. 
82  N.  E.  26  (employee  in  quarry)  ; 
Clark  V.  Wolverine  Portland  Cement  Go. 
(1904)  138  Mich.  673,  101  N.  W.  845 
(employee  sent  to  oil  machinery  where 
footway  was  defective)  ;  Kennedy  v. 
Laclede  Gaslight  Go.  (1908)  215  Mo. 
688,  115  S.  W.  407  (safety  of  plat- 
form) ;  Bokamp  v.  Chicago  &  A.  R.  G<y. 
(1907)  123  Mo.  App.  270,  100  S.  W. 
689  (servant  injured  while  assisting  in 
raising  end  of  heavy  girder)  ;    Thomas: 
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which  indicate  that  it  is  not  justifiable.®  The  juridical  theory  is  that 
the  order,  having  a  natural  tendency  to  throw  the  servant  off  his 
guard,  may  properly  be  considered  to  excuse  him  from  the  exercise  of 
the  same  degree  of  care  as  would  have  been  incumbent  on  him  if  the 
case  had  not  involved  this  factor.' 

In  a  logical  point  of  view  the  principle  now  under  review  is  more 
properly  treated  as  one  which  is  distinct  from,  and  independent  of, 


V.  Raleigh  d  A.  Air-Line  R.  Co.  (1901) 
129  N.  C.  392,  40  S.  E.  201  (section 
hand  ordered  to  unload  hand  ear  at 
dangerous  point)  ;  International  &  G. 
N.  R.  Co.  V.  Royal  (1904)  37  Tex.  Civ. 
App.  261,  83  S.  W.  713  (employee  or- 
dered to  mount  a  derailed  car  which 
tipped  over)  ;  Louisiana  &  T.  Lumber 
Co.  V.  Meyers  (1906)  —  Tex.  Civ.  App. 
— ,  94  S.  W.  140  (defective  scaflfold). 

6  Southioestem  Teleph.  Co.  v.  Wough- 
ter  (1892)  56  Ark.  206,  19  S.  W.  575. 

An  employee  directed  to  perform  a 
particular  task  has  a  right  to  assume 
that  his  employer  will  furnish  him  a 
reasonably  safe  place,  or  will  see  that 
the  place  is  reasonably  safe  while  the 
task  is  being  performed,  unless  he  is 
warned,  or  has  reasonable  cause  to  be- 
lieve, or  by  the  exercise  of  care  and  dili- 
gence should  know,  that  it  is  not  safe,  or 
unless  the  danger  is  within  the  obvious 
scope  of  his  employment  as  the  business 
is  carried  on.  KirJc  v.  Senzig  (1898) 
79  111.  App.  251,  where  it  was  held  that 
an  employee  directed  by  a  foreman  to 
go  into  the  bottom  of  an  elevator  shaft 
and  pick  up  soap  therein  was  not,  as 
a  matter  of  law,  debarred  from  recovery 
for  an  injury  caused  by  the  elevator  de- 
scending upon  him,  where  the  elevator 
was  at  the  fourth  or  fifth  floor  when  he 
entered,  the  foreman  had  on  other  oc- 
casions told  the  elevator  man  that  the 
employee  was  in  the  shaft,  and  the  lat- 
ter may  have  relied  upon  his  doing  so 
on  the  occasion  in  question. 

An  employee  in  a  mine  has  a  right  to 
presume,  when  directed  to  work  in  an 
entry,  that  the  employer  has  performed 
the  duty  of  inspecting  the  same,  and 
may  proceed  with  his  work  relying  on 
such  presumption,  unless  a  reasonably 
prudent  and  intelligent  man  under  like 
circumstances  would  be  able  to  discern 
risks  which  defects  in  the  mine  indicate. 
Ashland  Coal  &  I.  R.  Co.  v.  Wallace 
(1897)   101  Ky.  626,  42  S.  W.  744,  re- 


hearing denied  in  (1897)  101  Ky.  644, 
43  S.  W.  207. 

A  servant  who  is  sent  to  clear  away 
dihris  after  a  blast  has  been  set  off  in 
a  rock  cutting  is  entitled  to  assume 
that  an  inspection  has  been  made  for 
the  purpose  of  seeing  if  there  are  any 
overhanging  or  loose  fragments  which 
may  injure  him.  Gapasso  v.  Woolfolk 
(1898)  25  App.  Div.  234,  49  N.  Y. 
Supp.  409. 

'^Hawkins  v.  Johnson  (1886)  105  Ind. 
29,  55  Am.  Rep.  169,  4  N.  E.  172; 
A.  L.  Clark  Lumber  Go.  v.  Northcutt 
(1910)  95  Ark.  291,  129  S.  W.  88; 
Republic  Iron  &  Steel  Co.  v.  Berlces 
(1904)  162  Ind.  517,  70  N.  E.  815; 
Tuckett  V.  American  Steam  &  Hand 
Laundry  (1906)  30  Utah,  273,  4  L.R.A. 
(N.S.)  990,  116  Am.  St.  Rep.  832,  84 
Pac.  500. 

"When  the  master  undertakes  to  di- 
rect specifically  the  performance  of  work 
in  a  particular  manner,  we  cannot  say, 
as  matter  of  law,  that  the  servant  is 
not  justified  in  relying  to  some  extent 
upon  the  knowledge  and  carefulness  of 
his  employer,  and  in  relaxing  somewhat 
the  vigilance  which  otherwise  would  be 
incumbent  upon  him.  The  servant's  at- 
tention must  be  principally  directed  to 
the  performance  of  the  work  in  the 
manner  in  which  he  is  ordered  to  per- 
form it,  and  he  may  be  in  a  less  favor- 
able position  to  see  and  judge  of  the 
surrounding  dangers."  Haley  v.  Case 
(1886)   142  Mass.  316,  7  N.  E.  877. 

The  direct  order  of  the  master  to  do 
an  act  in  the  performance  of  which  the 
servant  is  injured  may  be  shown  by  the 
servant  as  a  circumstance  tending  to 
excuse  him  from  the  exercise  of  that 
degree  of  caution  which  would  lawfully 
be  expected  of  him  in  the  absence  of 
such  command.  Southern  Cotton-Oil 
Co.  V.  aiadman  (1907)  1  Ga.  App.  259, 
58  S.  £.  249 


3940  MASTER  AND  SERVANT.  [chap.  lvi. 

the  one  noticed  in  the  preceding  subdivision,  since  it  is  essentially  a 
particular  instance  of  the  operation  of  a  general  principle  which  is 
ai>plicable,  irrespective  of  whether  the  obligations  in  question  are  im- 
posed upon  a  servant  of  superior,  equal,  or  inferior  grade.  (See  §§ 
12Y0-1272,  1331,  subd.  c,  ante.)  But  it  is  sometimes  enunciated  in  a 
form  which  shows  that  it  may  also  be  deduced  from  the  conception 
that  the  positions  of  a  servant  and  his  superiors  are  unequal.  Thus, 
it  is  laid  down  that  the  servant  has  a  right  to  assume  that  the  master, 
or  the  master's  representative,  with  their  superior  knowledge  of  the 
conditions,  will  not  expose  him  to  unnecessary  perils.*  From  the 
principle,  considered  under  this  aspect,  are  deduced  the  two  subsid- 
iary rules,  that  obedience  to  an  order  is  not  contributory  negligence  in 
any  case  in  which  the  servant  has  a  right  to  assume  that  the  master 
will  warn  him  as  to  any  danger  which  the  service  may  involve ;  ^  and 
that,  although  a  servant  is  usually  deemed  to  be  guilty  of  negligence, 
as  matter  of  law,  if  he  unnecessarily  put  himself  in  a  dangerous  po- 
sition, his  culpability,  under  such  circumstances,  will  be  for  the  jury, 
where  he  was  entitled  to  assume  that  he  was  ordered  to  take  that  posi- 
tion, because  his  duty  required  it.*** 

c.  Order  considered  to  he  an  implied  assurance  that  there  is  no  ab- 
normal danger. — It  has  frequently  been  declared  that  a  specific  order 
to  do  a  certain  act  carries  with  it  an  implied  assurance  that  the  act 
may  be  done  with  reasonable  safety.'^    It  is  manifest,  however,  that 

i  Illinois  Steel  Go.  v.  SchymanowsM  ter   Go.    (1890)    55  Hun,   452,  8  N.   Y. 

(1896)   162  111.  459,  44  N.  E.  876.     See  Supp.  717  (inexperienced  servant  injured 

also  Powers  v.  Fall  River    (1897)    168  by  explosion  of  dynamite  which  he  was 

Mass.  60,  46  N.  E.  408  (tripod,  used  in-  warming  at  a  fire)  ;  Newbv/ry  v.  Oetchel 

stead    of    derrick    for    hoisting    water  c£   M.  Lumber  &  Mfg.   Go.    (1896)    100 

pipes,  fell  into  ditch  which  servant  was  Iowa,  441,  62  Am.  St.  Rep.  582,  69  N. 

digging;     servant's    right    to    rely    on  W.  743;    Cleveland,   C.   G.  &   St.  L.  R. 

superintendent's       experience       empha-  Co.  v.  Broion  (1893)   6  C.  C.  A.  142,  18 

sized);   Ealliburton  v.   Wabash  R.   Go.  V.   S.  App.    10,   56   Fed.   804    (servant, 

(1894)    58  Mo.  App.  27.  ordered  to  cut  in  two  one  of  the  sup- 

A  servant  "does  not  stand  upon  the  porting  posts  of  a  shed,  and  ignorant 
same  footing  as  his  master,  as  respects  that  the  shed  would  fall  if  the  posts 
the  matter  of  care  in  inspecting  and  in-  were  cut,  should  have  been  warned ) . 
vestigating  the  risks  to  which  he  may  l"  Light  v.  Chicago,  M.  &  St.  P.  R.  Go. 
be  exposed.  He  has  a  right  to  presume  (1894)  93  Iowa,  83,  61  N.  W.  380,  hold- 
that  the  master  will  do  his  duty  in  this  ing  that  a  railroad  employee  is  not,  as 
respect,  and,  therefore,  when  directed  a  matter  of  law,  guilty  of  contributory 
by  proper  authority  to  perform  certain  negligence  in  attempting  to  mount  a 
services,  or  to  perform  them  in  a  cer-  coal  car  in  obedience  to  the  orders  of 
tain  place,  he  will  ordinarily  be  justi-  his  superior,  although  he  might  have 
fied  in  obejing  orders,  without  being  ridden  safely  to  the  place  to  which  he 
chargeable  with  contributory  negligence,  was  directed  to  go  on  the  footboard  of 
Cook  V.  St.  Paul.  M.  &  M.  R.  Co.  (1885)  the  engine. 
34  Minn.  45,  24  N.  W.  311.  H  "The   servant   has   a   right   to  rest 

9  Lofrano  v.  New  York  d  Mt.  T.  Wa-  upon  the  assurance  that  there  is  no  dan- 
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under  the  principles  explained  in  chapters  xliii.,  xliv.,  ante,  an  em- 
ployer who  would  prima  facie  be  held  liable  for  injuries  caused  by  a 
defective  appliance  when,  without  making  any  inspection,  he  urged 


ger  which  is  implied  by  such  an  order." 
Illinois  Steel  Co.  v.  Schymanowski 
(1896)  162  111.  459,  44  N.  E.  876.  See 
also  Keegan  v.  Kavanaugh  (1876)  62 
Mo.  232;  Leland  v.  Beam  (1900)  49 
App.  Div.  Ill,  63  N.  Y.  Supp.'  204; 
Dunn  V.  Gonnell  (1897)  20  Misc.  727, 
46  N.  Y.  Supp.  684,  affirmed  in  (1897) 
21  Misc.  295,  47  N.  Y.  Supp.  185; 
Rocky  Mountain  Bell  Teleph.  Co.  v. 
Bassett  (1910)  102  C.  C.  A.  216,  178 
Fed.  768 ;  Momence  Stone  Go.  v.  Turrell 
(1903)  205  111.  515,  68  N.  E.  1078; 
Ross  V.  Chicago,  B.  &  Q.  R.  Co.  (1901) 
97    111.   App.    624;    Ehlen  v.   O'Donnell 

(1902)  102    111.   App.   141,   affirmed   in 

(1903)  205  111.  38,  68  N.  E.  766;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Strong  (1906) 
129  111.  App.  196,  judgment  affirmed  in 

(1907)  228  111.  281,  81  N.  E.  1011; 
Could  Steel  Go.  v.  Richards  (1903)  30 
Ind.  App.  348,  66  N.  E.  68;  Oolitic  Stone 
Co.  V.  Ridge  (1910)  174  Ind.  558,  91 
N.  E.  944;  Lanza  v.  Le  Grand  Quarry 
Co.  (1904)  124  Iowa,  659,  100  N.  W. 
488 ;  Wilder  v.  Great  Western  Cereal 
Go.  (1905)  130  Iowa,  263,  104  N.  W. 
434;  St.  Louis  d  8.  F.  R.  Go.  v.  Morris 

(1907)  76  Kan.  830,  13  L.R.A.(N.S.) 
1100,  93  Pac.  153;  Southern  R.  Co.  v. 
Hart  (1901)  23  Ky.  L.  Rep.  1054,  64 
S.  W.  650 ;  Steuxirt  v.  Texas  &  P.  R.  Co. 

(1904)  113  La.  525,  37  So.  129;  White 
V.  William  3.  Perry  Go.  (1906)  190 
Mass.  99,  76  N.  E.  512;  Eagerly  v. 
Evans  (1902)  87  Minn.  435,  92  N.  W. 
399;  Haworth  v.  Mineral  Belt  Teleph. 
Co.  (1904)  105  Mo.  App.  161,  79  S. 
W.  727;  Mitchell  v.  Chicago  &  A.  R.  Co. 
(1904)  108  Mo.  App.  142,  83  S.  W. 
289;  Motzing  v.  Excelsior  Breioing  Go. 
(1906)    186  N.  Y.  577,  79  N.  E.  1111; 

Eiohholz  V.  "Niagara  Falls  Sydraulic 
Power  &  Mfg.  Go.  (1902)  68  App.  Div. 
441,  73  N.  Y.  Supp.  842,  affirmed  in 
(1903)  174  N.  Y.  519,  66  N.  E.  1107; 
Sorenson  v.  Oregon  Power  Co.  (1905) 
47  Or.  24,  82  Pac.  10;  Wilson  v.  South- 
ern R.  Co.  (1906)  73  S.  C.  481,  53  S. 
E.  968;  Marshall  v.  St.  Louis  South- 
western R.  Go.  (1908)  —  Tex.  Civ.  App. 
— ,  107  S.  W.  883. 

It  cannot  be  said  as  a  matter  of  law 
that  a  servant,  if  in  the  line  of  his 
duty,  was  negligent,  where  he  was  re- 


quired to  go  beneath  the  carrier  of  a 
grader  in  order  to  aid  in  starting  the 
apron,  as  he  had  a  right  to  assume  that 
the  machine  was  so  constructed  that 
the  place  was  a  reasonably  safe  place 
to  work.  Jones  v.  Herrick  (1908)  141 
Iowa,  615,  118  N.  W.  444. 

An  experienced  servant  who  has  been 
instructed  as  to  the  method  of  shifting 
a  belt  may  assume  that  it  can  be  so 
shifted  in  safety.  Koren  v.  National 
Conduit  £  Gahle  Go.  (1903)  82  App. 
Div.  527,  81  N.  Y.  Supp.  614,  affirmed 
in  (1904)   179  N.  Y.  552,  71  N.  E.  1132. 

A  servant  ordered  to  do  a  dangerous 
piece  of  work  where  the  situation  was 
not  familiar  to  him  "had  a  right  to  as- 
sume that  it  was  safe  for  him  to  do 
what  the  foreman  directed  him  to  do." 
Motzing  v.  Excelsior  Bre^mng  Co. 
(1905)  107  App.  Div.  275,  94  N.  Y. 
Supp.  1118,  affirmed  in  (1906)  186  N. 
Y.  577,  79  N.  E.  1111. 

When  the  servant  acts  under  the  im- 
mediate direction  of  the  master's  fore- 
man, that  fact  is  equivalent  to  an  as- 
surance that  the  servant  may  safely 
proceed;  and  he  is  not  bound  in  such 
case  to  search  for  danger,  but  may  rely 
on  the  judgment  and  conduct  of  the 
foreman.  Faulkner  v.  Mammioth  Min. 
Co.    (1901)    23  Utah,  437,  66  Pac.  799. 

The  question  whether,  as  a  matter  of 
fact,  a  trainman  knew,  or  had  an  oppor- 
tunity of  knowing,  the  methods  em- 
ployed by  the  company  in  running  its 
train  by  telegraphic  orders,  becomes  im- 
material where  the  superintendent  gave 
a  peremptory  order  that  his  train  should 
proceed  regardless  of  the  movements  of 
another  train  traveling  in  the  opposite 
direction.  Sheehan  v.  New  York  C.  & 
H.  R.  R.  Co.  (1883)  91  N.  Y.  332. 

An  order  by  the  general  superintend- 
ent to  engineers,  "not  to  run  faster  than 
card  time  until  the  track  can  be  got 
into  better  condition,"  was  in  effect  a 
declaration  that  the  road  was  not  neces- 
sarily hazardous,  and  the  engineer 
could  continue  to  run  over  it,  exercising 
care,  and  that  the  superintendent  would 
remedy  the  defect.  Flynn  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Co.  (1883)  — 
Mo.  —  10  West.  418,  former  appeal  7& 
Mo.  195,  47  Am.  Rep.  99. 
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his  men  forward  with  words  which  showed  that  in  his  opinion  there 
was  no  danger,  cannot  be  held  liable  if  such  an  inspection,  made  with 
reasonable  care,  would  not  have  disclosed  the  fact  that  there  was  a  de- 
fect in  the  chain.  ^* 

As  to  the  effect  of  an  express  assurance  of  safety,  see  next  chapter. 

d.  Necessity  for  prompt  obedience. — (Compare  §§  1274-1277, 
ante.) — Another  circumstance  which  is  frequently  emphasized  is  the 
fact  that  when  a  servant  is  suddenly  called  upon  to  execute  a  piece 
of  work  in  a  particular  manner,  under  the  eye  of  his  employer,  or 
his  employer's  representative,  a  careful  observation  of  the  conditions 
is  generally  quite  impracticable,  if  the  direction  is  to  be  carried  out 
with  that  promptitude  which  is  expected  from  subordinates.^'     The 


An  inexperienced  foreigner,  imper- 
fectly acquainted  with  English,  who,  aft- 
er a  machine  has  acted  in  an  unexpect- 
ed manner,  appeals  for  a'lvice  to  the 
employee  whose  duty  it  is  to  instruct 
him,  and  receives  an  answer  which  he 
supposes  to  amount  to  an  instruction  to 
go  on  as  before,  is  not  negligent  in  fol- 
lowing that  direction.  Bjbjian  v.  Woon- 
socket  Rulher  Go.  (1895)  164  Mass. 
214,  41  N.  E.  265. 

A  servant  who  drives  a  wagon  along 
a  particular  way  by  the  express  direc- 
tion of  his  master's  representative,  and 
is  injured  by  the  projecting  bolts  of  a 
revolving  shaft  which,  when  it  is  too 
late,  he  finds  himself  unable  to  clear, 
while  seated  in  the  wagon,  is  not  de- 
barred from  recovery  by  the  rule  that 
a  servant  must,  at  his  peril,  choose  the 
safer  of  two  alternative  methods  of  do- 
ing his  work.  Such  a  direction  is  an 
implied  statement  that  the  way  indicat- 
ed is  reasonably  safe,  and  an  instruc- 
tion withdrawing  the  consideration  of 
the  direction  from  the  jury  in  erroneous, 
when  the  question  of  the  servant's  ex- 
ercise of  due  care  is  submitted  to  them. 
Hawkins  v.  Johnson  (1886)  105  Ind. 
29,  55  Am.  Rep.  169,  4  N.  E.  172. 

12  Hoff-man  v.  Dickinson  ( 1888 )  31  W. 
Va.  148,  6  S.  E.  53. 

liEaley  v.  Case  (1886)  142  Mass. 
316,  7  N.  E.  877;  Strong  v.  Iowa  G.  R. 
Go.  (1895)  94  Iowa,  380,  62  N.  W.  799 
(for  the  facts  of  this  case  and  com- 
ments thereon,  see  §  1193,  notes  4,  5, 
ante)  ;  Mason  v.  Richmond  <&  D.  R.  Co. 
(1892)  111  N.  C.  482,  18  L.RA.  845,  32 
Am.  St.  Rep.  814,  16  S.  E.  698  (brake- 
man  ordered  to  couple  cars  on  a  dark 
night  not  bound  to  examine  coupling)  ; 


Dillingham  v.  Harden  (1894)  6  Tex. 
Civ.  App.  474,  26  S.  W.  914  (servant 
not  bound  to  examine  a  skid  which  he 
is  directed  by  his  foreman  to  use  in 
lowering  rocks  into  a,  pit)  ;  Gulf,  0.  & 
8.  F.  R.  Go.  V.  Griggs  (1907)  101  Tex. 
145,  105  S.  W.  486 ;  Waccahachie  Oil  Go. 
V.  McLain  (1901)  27  Tex.  Civ.  App. 
334,  66  S.  W.  226  (inexperienced  minor, 
under  the  immediate  direction  of  fore- 
man, injured  while  attempting  to  start 
a  clogged  feed  belt  in  oil  mill). 

Where  the  employee  acts  suddenly,  on 
an  imperative  order  enjoining  instant 
obedience,  the  consideration  of  negli- 
gence and  assumed  risks  are  for  the 
jury  even  though  the  employee  may  be 
experienced.  Gentry  v.  Stephenville 
Oilmill  (1910)  —  Tex.  Civ.  App.  — , 
127  S.  W.  879. 

A  carpenter  employed  by  a  railroad 
company,  who  obeys  a  hasty  order  to 
pick  up  his  tools,  bedding,  etc.,  and  put 
them  on  a,  push  car  and  to  get  on,  does 
not  assume  the  risks  arising  from  the 
fact  that  the  car,  which  then  starts 
down  a  heavy  grade,  is  not  provided 
with  proper  appliances  to  control  its 
velocity.  Miller  v.  Union  P.  R.  Go. 
(1882)   4  McOrary,  115,  12  Fed.  600. 

It  is  for  the  jury  to  determine  wheth- 
er a  boy  of  seventeen,  who  was  working 
in  a  foundry,  was  negligent,  where  he 
was  ordered  to  stop  an  engine  and  to 
hurry,  this  not  being  a  part  of  his 
regular  duties,  and  in  executing  the 
order  his  trousers  were  caught  by  an 
uncovered  set  screw  and  collar  on  a  re- 
volving shaft  over  which  he  stepped. 
Dowling  v.  Allen  (1881)  74  Mo.  13,  41 
Am.  Rep.  298. 

A  servant  who  obeys  a  hurried  order 
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■of  his  foreman  to  take  hold  of  a  car  and 
push  it  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in 
failing  to  look  ahead  and  observe  an  ob- 
struction near  the  track.  The  want  of 
time  for  deliberation,  and  the  position 
:he  would  naturally  assume  in  doing  the 
work,  are  a  suflBcient  reason  for  not 
holding  him  strictly  to  the  duty  of 
■using  his  senses  to  discover  danger. 
.Staohman  v.  Chicago  &  N.  W.  R.  Co. 
(1891)  80  Wis.  428,  50  N.  W.  404. 

Where  a  brakeman,  when  mounting  a 
moving  car,  put  his  foot  under  it  in  a 
place  where  he  expected  to  have  the 
support  of  a  jaw  strap,  and  was  injured 
-owing  to  the  fact  that  it  was  missing,  it 
was  held  that,  in  view  of  the  fact  that 
he  was  acting  under  orders,  and  of  the 
"haste  necessary  under  the  circum- 
stances, it  was  for  the  jury  to  say 
whether  he  was  negligent  in  omitting  to 
look  and  see  whether  there  was  a  jaw 
strap,  before  he  undertook  to  use  it. 
■Coates  V.  Boston  &  M.  B.  Go.  (1891) 
153  Mass.  297,  10  L.RA.  769,  26  N.  E. 
'864. 

Although  a  brakeman  would  have 
been  justified  in  refusing  to  obey  an 
order  to  mount  a  moving  car,  because 
he  had  observed  that  it  was  traveling 
at  the  rate  of  about  10  miles  an  hour,  or 
because  his  lantern  had  gone  out,  or  be- 
cause he  had  discovered  that  the  ground 
near  the  track  sloped  in  such  a  manner 
that  he  could  not  readily  seize  the  lad- 
der and  place  his  foot  in  the  stirrup, 
yet  a  jury  may  properly  find  him  to 
have  been  free  from  negligence,  where 
he  was  acting  in  an  emergency  which 
gave  him  no  time  for  refiection.  Fox  v. 
Chicago,  St.  P.  £  K.  G.  R.  Co.  (1892) 
86  Iowa,  368,  17  L.R.A.  289,  53  N.  W. 
259. 

A  brakeman  on  a  freight  train  is  not 
guilty  of  negligence  in  attempting  to 
make  a  coupling  between  two  cars  of 
unequal  height  with  a  misshapen  link 
which  he  had  been  directed  by  the  con- 
ductor to  take  from  the  ground  and  use, 
when,  owing  to  darkness  and  storm,  he 
did  not  discover  the  defect  in  the  link 
in  time  to  avoid  an  accident  Denver, 
T.  &  G.  R.  Co.  V.  Simpson  (1891)  16 
Colo.  55,  25  Am.  St.  Rep.  242,  26  Pac. 
339. 

Where  one  of  a  gang  of  men  engaged 
in  raising  a  track  by  putting  stone 
under  it  on  the  sudden  approach  of  a 
train  is  ordered  to  take  off  some  stone 
(remaining  on  the  track,  and  immediate- 


ly attempts  to  do  so,  without  oppor- 
tunity to  observe  and  calculate  the  dis- 
tance to  the  train  or  its  speed,  he  is 
not  necessarily  guilty  of  contributory 
negligence  such  as  will  defeat  his  re- 
covery. Stephens  v.  Hannibal  &  St.  J. 
R.  Co.  (1888)  96  Mo.  207,  9  Am.  St. 
Rep.  336,  9  S.  W.  589. 

In  Patton  v.  Western  N.  G.  R.  Co. 
(1887)  96  N.  C.  455,  1  S.  E.  863,  a  sec- 
tion master  ordered  plaintiff  to  jump 
off  a  rapidly  moving  train  (rate  of 
speed  not  shown  by  evidence).  The 
court  declined  to  apply  the  general  rule 
that  such  an  act  is  negligent,  saying: 
"It  seems  that  this  command  was  given 
and  promptly  obeyed  without  hesita- 
tion. It  was  rash,  negligent,  unreason- 
able, and  unwarranted,  but  the  danger 
to  be  encountered  in  obeying  it  was  not 
so  manifest  and  so  great  as,  under  the 
circumstances,  to  render  a  prompt 
obedience  to  it  contributory  negligence 
on  the  part  of  the  appellant.  An  ordi- 
nary laborer  on  railroads — one  of  ordi- 
nary experience — might  make  a  leap 
without  injury;  he  might  not  unreason- 
ably believe  that  he  could,  taking 
proper  care,  and  especially  so  when 
commanded  to  do  so  by  a  railroad  em- 
ployee of  long  experience  who  had  the 
right  to  command  him  in  the  course  of 
his  duty.  While  to  jump  from  a  rapid- 
ly moving  train  of  cars  is  very  hazard- 
ous, and,  ordinarily,  to  do  so  is  negli- 
gence, it  is  not  contributory  negligence 
where  the  plaintiff — a  laborer  on  the 
railroad — is  suddenly  commanded  by 
his  employer  or  its  agent  to  do  so,  in 
the  course  of  his  employment,  and  the 
command  is  at  once  obeyed  from  a  sense 
of  duty  and  without  waiting  to  think 
of  and  consider  the  hazard.  Such  a  case 
is  exceptional.  The  agent  of  the  em- 
ployer suddenly  commands  the  laborer 
to  do  an  extra  hazardous  act  in  the 
course  of  his  duty, — one  that  may, 
though  not  probably,  be  safely  done  by 
observing  due  care;  one  that  must  be 
done  at  once  if  done  at  all.  Th^e  laborer 
obeys  the  command  promptly,  nerved 
only  by  a  faithful  sense  of  duty,  and  as 
a  consequence  suffers  serious  bodily  in- 
jury. In  that  case  the  injured  party 
does  not,  in  legal  contemplation,  con- 
tribute to  his  own  injury.  The  facts 
and  circumstances  were  such  as  that  he 
might,  when  suddenly  called  on,  not  un- 
reasonably believe  that  the  command 
was  a  proper  one,  and  that  he  ought  to 
obey.  Although  the  act  was  hazardous, 
it  was  not  essentially  dangerous." 
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qualifying  import  of  this  circumstance  is  obviously  not  diminished  by 
the  fact  that  the  servant  had  previously  protested  against  being  ex- 
posed to  the  risk  in  question." 


On  the  ground  that  the  servant  had  a 
right  to  assume  that  the  directing  em- 
ployee knew  the  extent  of  the  danger, 
and  would  not  order  him  to  do  an  act 
which  he  could  not  safely  do,  it  has 
been  held  that  in  an  action  for  injuries 
sustained  by  an  inexperienced  section 
hand  in  alighting  from  a,  moving  train 
in  obedience  to  an  order  of  the  section 
foreman,  while  the  train  was  running  at 
the  rate  of  from  7  to  12  miles  an  hour, 
it  was  not  error  to  submit  the  issue  of 
obvious  danger  to  the  jury,  where  plain- 
tiff's evidence  showed  that  it  was  no 
part  of  his  duty  to  get  on  and  off  mov- 
ing trains,  and  that  the  order  was  im- 
perative, requiring  immediate  action, 
thus  giving  him  no  time  for  delibera- 
tion. Texas  C.  R.  Go.  v.  Hicks  (1900) 
24  Tex.  Civ.  App.  400,  59  S.  W.  1125. 

In  Greenleaf  v.  Illinois  G.  R.  Go. 
(1870)  29  Iowa,  14,  4  Am.  Rep.  181, 
where  a  brakeman  was  killed  owing  to 
the  want  of  a  ladder  on  a  car,  the  court 
argued  thus:  "Though  decedent  knew 
of  the  defective  car,  if  he  acted  under 
instructions  and  directions  of  a  su- 
perior the  action  would  by  no  means 
thereby  be  defeated.  Under  such 
circumstances,  compelled,  as  he  neces- 
sarily would  be,  to  act  with  promptness 
and  despatch,  it  would  be  most  un- 
reasonable to  demand  of  him  the 
thought,  care,  and  scrutiny  which  might 
be  exacted  where  there  is  more  time  for 
observation  and  deliberation.  Thus,  if 
a  ladder  is  usually  found  upon  such 
cars,  in  the  haste  necessarily  attendant 
upon  uncoupling  cars  and  stopping  the 
train  he  was  not  bound  to  deliberate 
and  settle  in  his  mind  that  a  like  means 
of  ascending  the  car  was  on  this  one, 
though  he  knew  by  prior  observation 
that  it  was  wanting." 

In  Ghicago,  R.  I.  &  P.  R.  Go.  &  Mc- 
Carty  (1896)  49  Neb.  475,  68  N.  W. 
633,  the  court  said:  "Our  conclusion, 
after  a  consideration  of  the  subject,  is 
that  it  is  a  harsh  and  unreasonable  rule 
which  charges  a  servant,  when  com- 
manded to  perform  an  act  by  his  mas- 
ter, with  the  duty  of  at  once  determin- 
ing whether  or  not  the  act  can  be  safe- 
ly performed,  and  then  performing  it  at 
his  peril,  or  refusing  to  perform  it  at 
the  expense   of  losing  his  employment. 


The  risk  incurred  by  obeying  a  negli- 
gent command  of  the  master  is  not  one 
ordinarily  incident  to  the  servant's  em- 
ployment, and  is  not  an  assumed  risk, 
because  negligence  on  the  part  of  the 
master  is  not  presumed  to  be  a  feature 
of  the  employment.  It  is  true  that 
where  ample  time  exists  for  examina- 
tion and  reflection  a  servant  may  not, 
beyond  a  certain  limit,  continue  in  the 
service,  performing  dangerous  acts, 
except  at  his  own  risk;  and  it  is  this, 
consideration  which  governs  the  cases 
holding  that  the  continued  use  of  de- 
fective appliances  without  protest  and 
a  promise  by  the  master  to  remedy 
them  discharges  the  master  from  lia- 
bility. With  the  case,  however,  of  a 
command  given  suddenly,  which  must 
be  obeyed  immediately  or  not  at  all,  a 
different  question  is  presented.  The 
servant  is  confronted  with  a  new  dan- 
ger, one  not  contemplated  when  he 
entered  the  employment,  and  one  not 
made  a  part  of  it  by  continued  use.  The 
servant  has  certainly,  in  the  first  place, 
a  right  to  presume  that  the  master  gave 
the  command  advisedly  and  in  the  exer- 
cise of  due  care.  If  the  servant  disobey, 
he  forfeits  his  employment;  and  even 
though  he  be  aware  of  the  danger, 
whether  or  not  it  is  negligence  for  him 
to  obey  depends  upon  circumstances. 
The  act  may  be  so  foolhardy,  so  clearly 
entailing  disaster,  that  the  only  reason- 
able course  is  to  disobey.  The  test  of 
negligence  is,  in  such  cases,  as  in  others, 
whether  or  not  a  man  of  ordinary  pru- 
dence so  situated  would  obey  or  refuse. 
In  many  cases  a  man  of  ordinary  pru- 
dence, compelled  to  decide  instantly, 
even  though  aware  of  the  existence  of 
danger,  would  prefer  obedience,  and 
would  take  the  risk." 

Contrast  cases  cited  in  §  1366,  note 
5,  post. 

14  The  action  was  held  to  be  main- 
tainable in  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Duffield  (1883)  12  Lea,  63,  47 
Am.  Rep.  319  (laborer,  after  protest, 
used  defective  hammer,  where  there  was 
need  of  quick  action  to  get  the  track 
ready  for  an  expected  train)  ;  Ghicago 
Anderson  Pressed  Brick  Go.  v.  Soh- 
kovnak  (1890)  38  111.  App.  531  (serv- 
ant ordered  to  proceed  after  he  had  ob- 
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In  cases  where  the  defense  of  contributory  negligence  is  raised^ 
the  consideration  thus  relied  on  will  sometimes  serve  to  excuse  a. 
servant's  temporary  forgetfulness  of  a  danger  the  existence  of  which 
he  had  previously  ascertained.^*  See  §  1266,  ante.  But  it  would 
seem  that,  according  to  the  more  logical  view  of  the  situation, 
the  fact  that  his  forgetfulness  of  a  previously  known  danger  was  ex- 
cusable under  the  circumstances  will  not  enable  him  to  recover,  where' 
the  master  relies  specifically  upon  the  defense  of  an  assumption  of  the- 
risk.    See  §  1193,  ante. 

e.  Direct  order  considered  as  tending  to  negative  voluntary  action. 
—(Compare  §§  1200,  1201,  1299,  1301,  ante.)— The  fact  that  the 
master  urged  or  coerced  the  servant  into  danger  is  conceded  to  be  an. 
evidential  element  which  tends  to  negative  the  inference  which  is 
ordinarily  drawn,  where  it  appears  that  the  servant  undertook  or  re- 
mained in  an  employment  with  a  knowledge  of  the  abnormal  risk 
from  which  his  injury  resulted.'^  The  cases  illustrating  this  excep- 
tion from  a  positive  standpoint  are  not  numerous.  Where  the  serv- 
ant is  of  mature  years,  the  compulsion  which  it  contemplates  will  onlj 
be  inferred  in  circumstances  of  a  very  unusual  description.^''  The- 
case  of  a  young  child  is  different.    He  cannot  be  expected  to  have  the 

jected  to  work  on  account  of  its  dan-    remember   that   a    car    which    he    was 
ger).  about   to   uncouple   had   not   the   usual: 

IS  In  Lee  v.  Woolsey  (1885)  109  Pa.  end  ladder). 
124,  where  the  master  was  personally  16  Patterson  v.  Pittsburg  &  G.  R.  Go. 
directing  the  work,  and  giving  emphatic  (1874)  76  Pa.  389,  18  Am.  Rep.  412; 
orders  to  move  quickly,  the  court  said:  Pennsylvania  Go.  v.  Lynch  (1878)  90 
"If  an  employee  is,  in  haste,  called  upon  111.  333;  Chicago,  R.  I.  d  P.  R.  Go.  v, 
to  execute  an  order  requiring  prompt  Clark  (1882)  11  111.  App.  104. 
attention,  he  is  not  to  be  presumed  17  In  Wells  &  F.  Co.  v.  Q-ortorshi 
necessarily  to  recollect  a  defect  in  ma-  (1893)  50  111.  App.  445,  a  laborer,  un- 
chinery,  or  a  particular  danger  con-  derstanding  only  a  foreign  language, 
nected  with  his  employment,  so  as  to  pushed  into  a  position  of  danger  by  the 
avoid  it.  A  prompt  and  faithful  em-  foreman,  and  coerced  to  remain  there 
ployee,  suddenly  called  upon  by  a,  su-  by  fear  of  the  latter,  superinduced  by 
perior  to  do  a  particular  act,  cannot  be  his  language,  actions,  and  position, 
supposed  to  remember  at  the  moment  a  which  was  greater  than  his  fear  of  the 
particular  danger  incident  to  its  per-  danger  of  the  place,  and  overcame  his 
formance,  of  which  he  had  previous  own  judgment,  was  held  entitled  to  re- 
knowledge;  and  it  would  be  most  un-  cover  for  injuries  sustained, 
reasonable  to  demand  of  him  the  A  railroad  company  is  liable  for  in- 
thought  and  care  which  might  be  exact-  juries  received  by  an  inexperienced' 
ed  when  there  is  more  time  for  obser-  brakeman  in  making  a  dangerous  coup- 
vation  and  deliberation"  (servant  here  ling  in  the  nighttime,  where  the  con- 
had  failed  to  observe  that  planks  had  ductor  refii.-ed  to  allow  anyone  else  to 
been  removed  over  a  space  through  make  it,  and  up  to  the  time  of  the  acci- 
which  he  was  engaged  with  tackle  and  dent  kept  persistently  urging  him  to- 
horse  in  hoisting  timbers).  See  also  expedite  the  task,  with  full  knowledge 
Greenleaf  v.  Illinois  C.  R.  Go.  (1870)  of  the  danger  to  which  he  was  exposed.. 
29  Iowa,  14,  4  Am.  Rep.  181  (brakeman  Shadd  v.  Georgia.  C.  &  N.  R.  Go.  (1895) 
not  necessarily  negligent  in  failing  to    116  N.  C.  968,  21  S.  E.  554. 
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will  power  of  a  grown  man  in  resisting  his  master's  orders ;  and  where 
the  evidence  tends  to  show  coercive  influence  the  opinion  of  the  jury 
should  be  taken  upon  the  question  whether  his  compliance  with  the 
■order  was  negligent.^' 

/.  Direct  order  considered  as  tending  to  produce  confusion  of  mind. 
— In  §  1361,  ante,  it  has  been  shown  that  negligence  may  sometimes 
he  imputed  to  the  master  on  the  ground  that  he  or  his  representative 
had,  at  a  dangerous  conjecture,  issued  an  order  which  was  calculated 
to  create  a  confused  condition  of  the  servant's  reasoning  faculties,  and 
thus  diminish  his  capacity  for  making  an  intelligent  choice  between 
a  safe  and  an  unsafe  course  of  action.  From  another  standpoint  it 
is  clear  that  the  existence  of  the  condition  thus  induced,  supposing  it 
to  be  excusable,  is  a  circumstance  which  tends  to  negative  culpability 

But  where  plaintifiF,  after  a  year's  have  the  will  power  of  a  full-grown 
service  in  driving  a  coal  truck,  which  man  in  resisting  his  master's  orders. 
was  barely  low  enough  to  pass  under  a  He  cannot  be  held,  therefore,  as  one  who 
beam  in  the  coal  bin  when  he  was  on  the  voluntarily  engages  in  a  dangerous  serv- 
5eat,  was  injured  by  attempting  to  re-  ice,  especially  by  a  master  who  specifi- 
main  on  the  seat  while  driving  out  cally  directed  him  to  do  the  hazardous 
under  it  with  a  new  truck  two  feet  work.  On  the  contrary,  the  very  fact 
Tiigher  than  the  old  one,  the  fact  that  of  the  plaintiff's  youth  and  weakness  is 
he  was  directed  by  the  foreman  to  drive  one  of  the  elements  that  go  to  make  up 
out  the  truck  was  not  sufficient  to  show  the  charge  of  negligence  on  the  part  of 
that  he  was  coerced  into  taking  the  the  defendant  in  putting  such  a  person 
risk,  since  he  acted  voluntarily,  and  upon  such  a  service.  It  seems  to  us  the 
with  full  knowledge  of  the  situation,  master,  in  such  circumstances,  and  not 
Miller  v.  Qrieme  (1900)  53  App.  Div.  the  servant,  must  be  held  to  have  as- 
276,  65  N.  Y.  Supp.  813.  sumed  the  risks  of  the  service." 

isin  Kehler  v.  Schwenk  (1892)  151  In  Tagg  v.  McGeorge  (1893)  155  Pa. 
Pa.  505,  31  Am.  St.  Rep.  777,  25  Atl.  368,  35  Am.  St.  Rep.  889,  26  Atl.  671, 
130,  where  a  boy  of  fourteen  was  in-  it  was  held  that,  where  a  foreman 
jured,  the  court  referred  to  Patterson  ordered  a  boy  thirteen  years  old  to 
v.  Pittsburg  &  G.  R.  Co.  (1874)  76  Pa.  hurry  in  his  work  of  cleaning  a  danger- 
389,  18  Am.  Rep.  412,  supra,  and  said:  ous  machine  in  order  that  he  might 
"The  principle  of  this  decision  would  clean  another  machine  which  was  ordi- 
exonerate  the  plaintiflF  in  the  present  narily  attended  by  another  boy  who  was 
<;ase  from  a  charge  of  contributory  absent,  and  the  boy  was  injured  in  the 
negligence  in  engaging  in  a  palpably  work,  it  is  not  improper  for  the  court 
dangerous  service,  even  if  he  were  a  to  charge  that,  if  the  boy  was  not  aware 
full-grown  adult,  because  there  was  of  the  danger,  and  his  will  was  subject- 
other  testimony  to  the  effect  that  the  ed  to  that  of  the  foreman,  and  he  obeyed 
appliance  might  be  used  with  safety  him  because  he  thought  the  foreman 
although  apparently  dangerous;  but  knew  better,  or  because  he  was  afraid 
when  his  youth  and  physical  weakness  to  disobey,  the  jury  might  find  for  the 
are  considered,  and  the  fact  that  he  was    plaintiff. 

ordered  to  do  this  work,  and  that  he  ob-  Whether  a  young  apprentice  was  jus- 
jeeted  to  doing  it,  and  went  reluctantly  tified  in  obeying  an  order  accompanied 
to  the  service,  it  cannot  be  doubted  that  by  threats  is  not  a  question  which 
he  is  entirely  free  from  any  charge  of  should  be  decided  on  demurrer,  M'Mil- 
contributory  negligence,  and  also  that  Ian  v.  M'Millan  (1861)  23  Sc.  Sess. 
the  master  became  subject  to  all  the  risk  Cas.  2d  series,  1082. 
of  an  accident.  He  was  but  little  more  Similar  views  seem  to  prevail  in  Que- 
than  a  child,  either  in  years  or  in  bee.  8t.  Arnaud  v.  Gibson  (1898)  Rap. 
strength,  and  could  not  be  expected  to    Jud.  Quebec,  13  C.  S.  22. 
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•on  the  servant's  part.  The  situation  is  essentially  identical  with  that 
which,  as  already  stated,  may  result  from  obedience  to  an  imperative 
•order  which  it  is  necessary  to  execute  with  great  rapidity."  See 
subd.  d,  supra. 

1365.  [441]  Direct  order  not  a  justification  where  it  was  given  with- 
■out  authority.— In  §  1359,  ante,  it  has  been  stated  that  a  master  is  not 
affected  with  liability  for  the  consequences  of  an  order  proceeding 
from  a  coemployee  of  an  injured  person,  unless  that  coemployee  was 
authorized  to  issue  it,  and  in  so  doing  acted  as  the  master's  agent.  The 
■  authority  of  the  coemployee  is  also  material  in  another  point  of  view, 
since  it  is  clear  that,  if  he  had  no  authority  to  give  the  order,  and  this 
fact  was  or  ought  to  have  been  known  to  the  injured  servant,  the  lat- 
ter must,  in  obeying  the  order,  have  been  guilty  of  contributory  neg- 
ligence. The  cases  cited  in  the  two  preceding  sections  will  furnish 
ample  illustrations  of  the  circumstances  under  which  the  authority  of 
the  directing  employee  has  been  taken  for  granted. 

As  the  nature  of  the  relations  between  superior  and  subordinate  em- 
ployees in  different  descriptions  of  business  is  usually  a  matter  of 
common  knowledge,  the  question  whether  the  directing  employee  was 
invested  with  the  necessary  authority  to  issue  the  order  is  seldom  a 
material  element  in  the  case.  In  the  exceptional  instances  in  which 
there  may  be  a  doubt  as  to  those  relations,  the  injured  servant,  if  he 
undertakes  to  show  that  an  act  which,  if  done  proprio  Tuotu,  would 
have  betokened  carelessness,  was  excusable,  for  the  reason  that  it  was 
done  in  compliance  with  an  order  given  by  a  party  whom  he  was 
bound  to  obey,  must  prove  that  he  had  just  reason  for  believing  that 
his  failure  or  refusal  to  obey  the  commands  of  the  superior  would  or 
might  be  followed  by  a  discharge  from  the  employment*     But  it  is 

19  An  employee  fourteen  years  of  age  after   the  superintendent    had    ordered 

and  of  less  than  ordinary  intelligence,  him  to  keep  his  machine  going), 
■who   is   injured  while   obeying  peremp-        A   seaman  has  been  held  entitled  to 

tory  orders  to  assist  in  operating  a  ma-  recover  his  actual  damages  for  injurieij 

chine  with  revolving  cylinders  at  which  from   falling   into  the   hold  because   of 

he  was  not  employed  to  work,  the  dan-  the  giving  way,  through  imperfect  fit- 

ger  being  partially  concealed  from  his  ting  of  which,  as  he  was  new    to    the 

view,  cannot  be  said,  as  a  matter  of  law,  ship,  he  was  excusably  ignorant,   of  a 

to   have   failed   to   exercise    due    care,  section  of  the  hatch  upon  which  he  was 

Patnode  v.  Warren  Ootton  Mills  (1892)  standing   while   adjusting   another   sec- 

157   Mass.   283,   34   Am.   St.   Kep.    275,  tion,  under  the  direction  of  the  boats- 

32   N.   E.    161     (distinguishing    earlier  wain,    who    was    hurrying  him   in   his 

cases  in  which  the  danger  was  obvious  work.     Erquit  v.  ISlew  York  &  C.  Mail 

and    known    to    plaintiff).      And     see  S.  8.  Co.  (1892)  50  Fed.  325. 
Kasjeta  v.  Nashua  Mfg.  Go.   (1904)    73        i  Turner    v    Goldsboro    Lumber    Co. 

N.    H.    22,    58    Atl.    874     (plaintiff,    an  (1896)     119    N.    C.    387,    26   S.   E.    23; 

ignorant  foreigner,   attempted  to  clean  Mason  v.  Richmond  &  D.  R.  Co.  (1892) 

a  cotton-picking  machine  with  his  hand  111  N.  C.  482,  18  L.R.A.  845,  32  Am.  St. 
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not  necessary  that  he  should  show  that  the  superior  was  himself  in- 
vested with  the  power  of  discharge.  Any  other  doctrine,  it  has  been 
pointed  out,  would  enable  the  master  to  evade  responsibility  by  pro- 
viding that  this  power  should  be  lodged  in  some  person  other  than  the 
immediate  superior  of  the  workman,  while  at  the  same  time  the  pow- 
er would,  for  practical  purposes,  be  exercised  by  the  superior  himself, 
as  a  result  of  the  fact  that  his  recommendations  in  this  regard  would' 
in  practice  always  be  followed.^ 

It  is  clear  that  an  order  given  by  one  superior  servant  to  do  a  mani- 
festly culpable  act — in  the  case  cited,  the  violation  of  a  rule — will 
not  excuse  the  servant  for  doing  that  act  after  he  has  passed  under 
the  control  of  another  superior  servant,  who  has  never  given  him  a- 
similar  direction.* 

The  fact  that  the  person  from  whom  the  order  directly  emanated 
was  only  a  fellow  servant  of  the  injured  person  will  not  prevent  recov- 
ery, if  it  appears  that  such  fellow  servant  was  simply  the  channel 
through  whom  the  order  was  transmitted  from  an  employee  who  had 
authority  to  give  it.* 


Rep.   814,   16   S.   E.  698.     See    note    3, 
infra. 

^Turner  v.  Goldsboro  Lumber  Co. 
(:896)    119  N.  C.  387,  26  S.  E.  23. 

8  Mason  v.  Richmond  d  D.  R.  Co. 
(1894)  114  N.  C.  718,  19  S.  E.  362 
(brakeman  injured  while  coupling  cars 
with  his  hands  instead  of  a  stick).  Re- 
ferring to  its  former  judgment  in  the 
case  (1892)  111  N.  C.  482,  18  L.R.A. 
845,  32  Am.  St.  Rep.  814,  16  S.  E.  698, 
the  court  said:  "We  still  adhere  to  the 
doctrine  that  a  brakeman  is  not  culpa- 
ble for  exposing  himself,  in  obedience 
to  the  orders 'of  the  conductor  in  charge 
of  the  train,  to  peril  to  which  his  volun- 
tary exposure  of  himself  would  consti- 
tute contributory  negligence  Our  rul- 
ing was  founded  both  upon  the  principle 
that  the  conductor,  as  middleman,  had 
on  behalf  of  the  company  waived  its  ex- 
press regulation,  and  upon  the  idea 
that  the  known  relation  between  a  con- 
ductor and  a  brakeman,  running  on  the 
same  train  as  his  subordinate,  was  such 
as  to  subject  him  to  a  well-grounded 
fear  of  dismissal  should  he  hesitate  to 
obey  such  an  order,  and  thereby  relieve 
him  of  legal  culpability  for  conduct 
which,  but  for  the  fact  of  his  acting 
under  the  fear  of  the  consequences  of 
disobedience,  would  constitute  negli- 
gence.    But  we  did  not  intimate  that  a 


brakeman  would  be  warranted  in  as- 
suming that  another  conductor,  under 
whom  he  had  served  for  several  montha 
without  receiving  any  order  modifying 
the  written  rule,  would  discharge  him 
for  failure  to  couple  with  his  hands, 
when  a  stick  would  not  answer  the 
purpose.  And  we  do  not  think  that  the- 
command  of  Guthrie  to  "hurry  up," 
coupled  with  the  testimony  of  the  plain- 
tiflf  that  he  thought  Guthrie  had  seen 
him  couple  with  his  hands  before  that 
time,  is  tantamount  to  an  express  com- 
mand, such  as  was  given  by  Conductor 
Dick,  who  had  previously  been  his  su- 
perior." 

*  In  a  case  where  it  was  contended' 
that  there  was  no  evidence  that  an  in- 
jured brakeman  was  acting  under  the' 
orders  of  the  conductor,  when  he  at- 
tempted to  uncouple  cars  in  motion,  it 
was  held  that  a  brakeman,  though  in- 
experienced, is  deemed  to  be  acquainted 
with  such  matters  pertaining  to  his. 
duties  as  are  of  common  knowledge, 
and  is  therefore  presumed  to  be  aware 
that  brakemen  are  subject  to  the  orders 
of  the  conductor  with  reference  to  their 
duties,  and  that  such  orders  are  often 
given  by  the  conductor  through  one 
brakeman  to  another.  It  was  for  the- 
jury  to  say,  in  the  light  of  this  common 
knowledge,  and  under-  all    the    eircun* 
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A  master  cannot  relieve  himself  of  responsibility  for  an  order 
which  is  apparently  within  the  scope  of  the  authority  of  the  superior 
■servant,  by  showing  that  no  such  authority  was  conferred  by  the  rules 
framed  for  the  regulation  of  the  business.* 

1366.  [442]  —  nor  where  a  prudent  man  would  have  refused  to  com- 
ply with  it. — Upon  general  principles  it  is  manifest  that,  although  the 
servant  may  have  been  directly  commanded  or  urged  to  undertake  the 
work  from  which  the  injury  resulted,  he  cannot  claim  an  indemnity 
where  the  danger  to  be  encountered  was  at  once  so  obvious  and  so 
:serious  that  no  prudent  man  would  have  incurred  it.^    That  is  to  say, 


stances  of  the  case,  whether  the  injured 
-servant  understood  the  order  given  him 
to  be  the  order  of  the  conductor.  Gor- 
man V.  Minneapolis  &  St.  L.  R.  Co. 
(1889)  78  Iowa,  509,  43  N.  W.  303. 

5  The  mere  fact  that  the  conductor  of 
a  train  had,  under  the  company's  rules, 
no  right  to  order  a  man  off  a  moving 
•train,  is  no  defense  to  an  action  by  a 
brakeman  who  is  injured  in  obeying 
.such  an  order.  Central  R.  Co.  v.  Du 
Bray    (1883)    71  Ga.  406. 

1  In  Patterson  v.  Pittsburg  &  C.  R. 
■Co.  (1874)  76  Pa.  389,  18  Am.  Rep. 
•412,  the  court  remarked:  "We  are  not 
to  forget  that  the  servant  is  required 
^;o  exercise  ordinary  prudence.  If  the 
instrumentality  by  which  he  is  required 
to  perform  his  service  is  so  obviously 
and  immediately  dangerous  that  a  man 
of  common  prudence  would  refuse  to 
use  it,  the  master  cannot  be  held  liable 
for  the  resulting  damage.  In  such  case 
the  law  adjudges  the  servant  guilty  of 
■concurrent  negligence,  and  will  refuse 
him  that  aid  to  which  he  otherwise 
would  be  entitled." 

Compare  Moline  Plow  Co.  v.  Ander- 
son (1885)  19  111.  App.  417;  Shortel  v. 
St.  Joseph  (1891)  104  Mo.  114,  24  Am. 
St.  Rep.  317,  16  S.  W.  397;  Southwest- 
ern Teleph.  Co.  v.  Woughter  (1892)  56 
Ark.  206,  19  S.  W.  575;  MoDermott  v. 
Bannihal  &  St.  J.  R.  Co.  (1885)  87  Mo. 
285  (disapproving  of  an  unqualified  in- 
struction to  the  effect  that  an  act  done 
in  obedience  to  orders  is  not  negligent)  ; 
Greeley  v.  Foster  (1904)  32  Colo.  292, 
75  Pao.  351;  Jensen  v.  Kyer  (1905) 
101  Me.  106,  63  Atl.  389;  Zentz  v. 
€happell  (1903)  103  Mo.  App.  208,  77 
S  W.  86;  Ittner  Brick  Co.  v.  Killian 
(1903)67  Neb.  589,  93  N.  W.  951; 
Noble  V.  John  L.  Roper  Lumber  Co. 
<1909)   151  N.  C.  76,  134  Am.  St.  Rop. 


974,  65  S.  E.  622;  International  &  G. 
N.  R.  Co.  V.  Royal  (1904)  37  Tex.  Civ. 
App.  201,  83  S.  W.  713;  Houston  &  T. 
C.  R.  Co.  V.  Malloy  (1909)  54  Tex.  Civ. 
App.  490,  118  S.  W.  721;  Houston  &  T. 
C.  R.  Co.  V.  Johnson  (1909)  —  Tex. 
App.  — ,  118  S.  W.  1150;  Withiam  v. 
Tenino  Stone  Quarries  ( 1907 )  48  Wash. 
127,  92  Pac.  900. 

Where  a  servant,  in  the  absence  of 
any  emergency,  and  with  full  knowledge 
and  appreciation  of  the  danger,  engages 
in  a  dangerous  undertaking,  even  at  the 
direction  of  a  superior  for  whose  negli- 
gence the  master  is  liable,  he  must  be 
held  to  assume  the  risk;  and  where  the 
danger  is  so  imminent  that  no  person 
of  ordinary  prudence  would  assume  it, 
he  is  also  guilty  of  contributory  negli- 
gence. Chicago  G.  W.  R.  Co.  v.  Crotty 
(1905)  4  L.R.A.(N.S.)  832,  73  C.  C.  A. 
147,  141  Fed.  913. 

A  miner,  employed  in  a  coal  mine, 
cannot,  by  disregarding  the  judgment  of 
the  mine  foreman,  that  the  place  in 
which  he  is  working  has  become  danger- 
ous and  unsafe,  and  the  statute  which 
inhibits  the  mine  foreman  from  per- 
mitting him,  and  him  from  working 
there,  and  by  accepting  the  assurances 
of  safety,  and  obeying  the  order  of  the 
operator  or  his  superintendent,  to  work 
in  the  forbidden  place,  render  the  oper- 
ator liable  as  at  common  law  for 
personal  injuries  sustained  thereby. 
Dwyer  v.  Raleigh  Coal  &  Coke  Co. 
(1911)  68  W.  Va.  741,  70  S   E.  716. 

A  charge  is  erroneous  which  assumes 
that  an  engineer  cannot  be  negligent  in 
operating  his  engine  where  he  does  so 
in  prompt  and  careful  compliance  with 
the  signals  of  the  conductor.  Noncul- 
pability cannot  be  predicated  where  the 
act  commanded,  however  performed, 
would  be  a  negligent  one.     Alabama  G. 
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the  order  must,  if  it  is  to  serve  as  a  justification,  be  in  a  matter  with, 
regard  to  which  the  servant  has  a  right  to  rely  on  the  superior  judg- 
ment of  the  master.^ 

The  courts  decline  to  lay  down  a  rule  of  law  purporting  to  define 
accurately  how  dangerous  a  proposed  action  would  have  to  be  before  a 
servant  receiving  an  order  from  his  master  to  perform  it  would  be  re- 
quired to  disobey  under  pain  of  being  chargeable  vsdth  negligence.* 
But  where  there  is  no  dispute  as  to  the  facts,  and  the  dangers  of  obedi- 
ence to  an  order  are  as  apparent  to  the  servant  as  to  the  employer's 
representative,  there  is  no  occasion  to  go  to  the  jury  to  determine 
whether  the  servant  should  have  obeyed  the  order.* 

In  cases  where  the  essence  of  the  servant's  justification  is  that  the 


8.  R.  Co.  T.  RicUe  (1892)   99  Ala.  346, 
12  So.  612. 

HEast  Tennessee,  V.  &  G.  R.  Co.  v. 
Duffield  (1883)  12  Lea,  69,  47  Am.  Rep. 
319. 

8  Chicago  Anderson  Pressed  Brick  Co. 
V.  Solkowiak  (1890)  38  111.  App.  531. 

i  Eean  v.  Detroit  Copper  &  Brass 
Rolling  Mills  (1887)  66  Mich.  277,  11 
Am.  St.  Rep.  492,  33  N.  W.  395 ;  Lowe 
Mfg.  Co.  V.  Payne  (1910)  167  Ala.  245, 
30  L.R.A.(N.S.)  436,  52  So.  447;  Saj/- 
wood  V.  Galveston,  B.  &  8.  A.  R.  Co. 
(1905)  38  Tex.  Oiv.  App.  101,  85  S. 
W.  433;  Mason  v.  Post  (1906)  105  Va. 
494,  11  L.R.A.(N.S.)  1038,  54  S.  E. 
311. 

An  employee  who  was  injured  in  at- 
tempting to  get  upon  an  engine  while  it 
was  running  at  the  rate  of  from  6  to  12 
miles  an  hour  should  be  nonsuited,  al- 
though he  was  acting  under  orders. 
Roul  V.  East  Tennessee,  V.  &  G.  R.  Go. 
(1890)   85  Ga.  197,  11  S.  E.  558. 

Where  a  train  is  moving  at  the  rate 
of  from  4  to  6  miles  an  hour,  an  ex- 
perienced trainman  is  not  justified  in 
obeying  an  order  to  jump  from  it.  Mc- 
Arthur  Bros.  Co.  v.  Troutt  (1900)  88 
111.  App.  638.  See,  however,  Northern 
P.  R.  Co.  V.  Egeland  (1895)  163  U. 
93,  41  L.  ed.  82,  16  Sup.  Ct.  Rep.  975, 
cited  in  §  1363,  note  3,  ante. 

A  brakeman  is  guilty  of  contributory 
negligence  precluding  recovery  for  in- 
juries received  in  attempting  to  un- 
couple cars  having  double  deadwoods, 
which  render  the  act  specially  danger- 
ous, while  the  train  is  in  motion,  even 
if  ordered  to  do  so  by  the  foreman. 
DaA>is  V.  Western  R.  Co.  (1894)  107 
Ala.  626,  18  So.  173. 


A  conductor  who  is  injured  by  a  col- 
lision will  be  denied  recovery  where  he 
consented  to  the  starting  of  his  train 
in  violation  of  the  rules  of  the  road, 
without  a  word  of  formal  protest,  al- 
though he  had,  at  the  time,  every  rea- 
son to  expect  that  he  would  meet  an- 
other train  traveling  in  the  opposite 
direction  on  the  same  track.  On  the 
one  hand,  if  it  was  ordinarily  his  duty 
to  obey  the  orders  of  the  despatcher, 
even  though  they  were  in  violation  of 
the  company's  rules,  the  order  to  start 
the  train  under  such  circumstances  was 
so  obviously  wrong,  and  was  likely  to 
involve  such  frightful  consequences, 
that  it  was  manifestly  negligent  to  act 
upon  it  without  inquiring  the  reasons 
for  it.  Wescott  v.  New  York  &  N.  E. 
R.  Co.  (1891)  153  Mass.  460,  27  N.  E. 
10. 

An  employee  who  has  just  got  off  a 
hand  car  in  safety  before  a  rapidly  ap- 
proaching train  is  under  no  obligation 
to  comply  with  a.  hasty  and  impulsive 
request  of  the  foreman  to  save  the  hand 
car,  in  view  of  the  obvious  and  immi- 
nent danger.  Wright  v.  8outhem  R^ 
Co.    (1897)    80  Fed.  260. 

A  section  hand  well  acquainted  with 
his  duties  is  guilty  of  contributory  neg- 
ligence in  attempting,  in  response  to  an. 
order  of  the  foreman,  while  seated  on 
the  rear  of  a  hand  car  rapidly  descend- 
ing a  grade,  to  take  hold  of  the  rapidly 
moving  brake  handles,  in  the  absence  of 
a  sudden  emergency.  Jones  v.  Galves- 
ton, H.  &  8.  A.  R.  Co.  (1895)  11  Tex. 
Civ.  App.  39,  31  S.  W.  706. 

A  section  hand  is  not  bound  to  obey 
an  order  of  the  section  boss  to  get  on 
to  and  help  propel  an    obviously    over- 
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order  given  was  so  urgent  and  peremptory  as  to  leave  him  no  time  for 
reflection  or  for  examination  into  the  conditions  to  which  he  was  re- 
quired to  expose  himself  (see  §  1364,  subd.  d,  ante.),  he  will  necessa- 
rily fail  to  make  good  his  contention,  unless  he  shows  that  the  order 
was  actually  one  of  this  description.^ 


crowded  hand  car;  and  no  recovery  can 
be  had  for  his  being  thrown  oflE  and 
killed  in  consequence  of  his  obeying  the 
order.  Bradshaw  v.  Louismlle  &  N.  E. 
Co.  (1893)  14  Ky.  L.  Rep.  688,  21  S. 
W.  346. 

A  car  repairer,  although  he  took  the 
position  by  the  direction  of  his  fore- 
man, was  guilty  of  contributory  negli- 
gence in  standing  upon  a  side  track  re- 
pairing a  car,  and  cannot  recover  for 
injuries  from  the  car  being  put  in  mo- 
tion by  the  moving  of  other  cars  by  an 
engine  which  entered  on  the  side  track 
on  the  end  which  was  not  guarded  by 
the  signals  furnished  for  such  purpose, 
where  he  was  an  experienced  railroad 
hand,  and  had  worked  in  his  present 
position  for  seven  weeks,  and  knew  that 
that  end  of  the  track  had  not  been 
guarded,  and  was  aware  that  engines 
were  likely  to  enter  from  that  end. 
Chicago,  B.  &  Q.  B.  Co.  v.  MoQraw 
(1896)   22  Colo.  363,  45  Pac.  383. 

The  orders  of  a  superior  will  not  jus- 
tify a  servant  in  exposing  himself  to  the 
risk  involved  in  the  adjustment  of  a 
portion  of  a  machine  while  it  is  in  mo- 
tion. Gorman  v.  Des  Moines  Brick  Mfg. 
Go.  (1896)  99  Iowa,  257,  68  N.  W.  674 
(adjusting  portion  of  machinery  while 
it  is  in  motion). 

Or  in  the  operation  of  wiping  moving 
machinery  with  a  piece  of  waste.  Atlas 
Engine  Works  v.  Randall  (1884)  100 
Ind.  293,  50  Am.  Rep.  798. 

To  go  to  work  in  a  dark  cellar  in 
which  the  servant  knows  there  is  a  deep 
well  hole,  without  asoertaining  whether 
it  is  guarded  or  not,  is  culpable  negli- 
gence which  will  prevent  him  from  re- 
covering for  injuries  caused  by  the  want 
of  a  guard,  even  though  he  was  ordered 
to  "hurry  up  the  work."  Taylor  v. 
Carew  Mfg.  Go.  (1885)  140  Mass.  150, 
3  N.  E.  21. 

It  is  negligence  to  obey  orders  to  clear 
out  the  debris  from  a  mining  shaft  by 
making  an  excavation  from  a  lateral 
tunnel  which  enters  it  at  the  bottom. 
Roiinson  v.  Dininny  (1898)  96  Va.  41, 
30  S.  E.  442. 

It  is  negligence  to  go  on  to  a  scaffold 


after  having  observed  circumstances  in- 
dicating that  it  is  unsafe.  Nolan  v.- 
Shickle  (1879)  69  Mo.  336. 

But  under  the  doctrine  prevailing  in. 
Kentucky  as  to  the  effect  of  the  gross 
negligence  of  a  superior  servant,  a  rail- 
way company  is  not  relieved  from  lia- 
bility for  injuries  to  a  brakeman,  in- 
curred in  uncoupling  cars  in  obedience- 
to  an  order,  caused  by  the  gross  negli- 
gence of  the  conductor  or  otlier  superior 
employee  in  the  control  and  manage- 
ment of  the  train,  by  the  fact  that  the 
danger  of  going  between  the  cars  to  un- 
couple them  was  open  and  visible, 
Greer  v.  Louisville  &  N.  R.  Go.  (1893) 
94  Ky.  169,  21  S.  W.  649. 

An  experienced  millwright  injured  by 
climbing  a,  ladder  resting  on  a  revolv- 
ing shaft,  at  the  direction  of  the  super- 
intendent, cannot  recover,  for  the  dan- 
ger was  as  obvious  to  him  as  to  the 
superintendent.  Goosa  Mfg.  Go.  v.  Wil- 
liams   (1902)    133  Ala.  606,  32  So.  232. 

The  question  whether  or  not  an  em- 
ployee assumes  the  risk  of  an  injury 
from  following  the  direction  of  his, 
master  need  not  be  submitted  to  the 
jury,  where  the  facts  are  admitted,  and 
the  undertaking  was  so  obviously  dan- 
gerous that  no  prudent  man  would  have 
undertaken  it.  Lindsay  v.  HoUerhach  & 
M.  Gontract  Go.  (1906)  29  Ky.  L.  Rep. 
68,  4  L.R.A.(N.S.)  830,  92  S.  W.  294. 

In  the  absence  of  any  emergency,  it 
is  contributory  negligence  for  a  fire- 
man to  jump  from  a  train  running  6- 
miles  an  hour,  even  at  the  command  of 
his  engineer.  Stephens  v.  Houthern  R. 
Co.    (1909)    82  S.  C.  542,  64  S.  E.  601. 

6  An  employer  is  not  liable  for  an  in- 
jury to  an  employee  using  a  circular 
saw,  merely  by  reason  of  an  order  that 
he  shall  not  waste  so  much  time  in 
cleaning  the  logs  before  sawing  them, 
when  he  does  not  in  any  wise  so  com- 
mand him  to  proceed  as  to  preclude 
him  from  the  exercise  of  due  care  in 
putting  the  logs  into  proper  condition 
to  be  cut  up.  Wanner  v.  Kindel  ( 1893 ) 
4  Colo.  App.  168,  34  Pac.  1014. 

A  shout  by  the  gang  foreman  of  "All 
aboard"  is  not  an  order  of  that  peremp- 
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1367.  [443]  —  nor  where  the  servant  fully  appreciated  the  danger. — 

In  view  of  the  general  principles  developed  in  chapter  li.,  ante,  it 
is  clear  that  the  fact  of  the  servant's  having  acted  under  a  direct  order 
is  immaterial,  if  it  is  apparent  that  he  fully  appreciated  the  danger 
which  he  was  required  to  encounter.  Under  such  circumstances  the 
essential  question  to  be  decided, — viz.,  whether  a  prudent  man  would 
have  undertaken  the  work, — is  determined  with  reference  solely  to  the 
proper  deductions  to  be  drawn  from  his  appreciation  of  the  danger, 
■except,  of  course,  in  so  far  as  the  order  may  have  temporarily  pro- 
duced a  forgetfulness  of  the  danger,  or  a  confusion  of  the  mental  fac- 
ulties. See  §  ISGi,  subd.  d,  ante,  and  compare  remarks  in  §  1362, 
■ante.  In  this  point  of  view  a  few  cases  which,  upon  a  superficial 
inspection,  would  seem  to  negative  the  doctrine  that  a  differentiating 
•effect  is  to  be  ascribed  to  an  order,  will  be  found  quite  consistent  upon 
the  facts  with  the  rest  of  those  cited  in  this  chapter.^ 


tory  character  that  justifies  one  of  his 
subordinates  in  taking  such  a  manifest 
rialc  as  that  of  mounting  a  moving  train. 
Novock  V.  Michigan  C.  R.  Go.  (188G) 
63  Mich.  121,  29  N.  W.  525. 

An  order  by  the  slcip  tender  of  a  mine, 
whose  duty  it  is,  under  a  rule  of  the 
mine,  to  prevent  more  than  six  men 
from  riding  in  the  skip  at  once,  to  an 
employee  to  get  on  the  skip  after  ten 
•other  persons  are  on,  does  not  relieve 
such  employee  from  contributory  negli- 
gence where  no  emergency  called  for 
sudden  action  on  his  part.  Last  Ghana 
Min.  &  Mill  Go.  v.  Ames  (1896)  23 
Colo.   167,  47   Pac.  382. 

In  a  case  where  a  servant,  in  attempt- 
ing to  get  on  the  front  platform  of  a 
trolley  car  moving  at  the  rate  of  3  or  4 
miles  an  hour,  slipped  and  fell  under 
the  car,  the  court  held  that  no  impera- 
tive order  demanding  instant  action  was 
proved,  and  affirmed  the  correctness  of 
an  instruction  to  the  effect  that  to  jus- 
tify the  effort  of  a  servant  to  obey  the 
order  of  a  superior  in  a  hazardous  mat- 
ter, the  order  must  be  immediate  and 
upon  a  sudden  emergency  or  exigency. 
Ghattanooga  Electric  R.  Vo.  v.  Laicson 
(1898)  101  Tenn.  406,  47  S.  W.  489. 

1  White  V.  Newport  News  Shipbuild- 
ing &  Dry  Dock  Go.  (1897)  95  Va.  355, 
28  8.  E.  577  (denying  recovery  where 
it  was  not  known  to  the  directing  em- 
ployee, and  was  known  to  the  injured 
employee,  that  the  ring  at  the  end  of  a 
chain  wrapped  round  a  heavy  object  was 
too   small    to   be    used   with    the    hook 


which  was  to  support  the  object  which 
was  being  lifted)  ;  Conklin  Gonstr. 
Go.  V.  Walsh  (1907)  131  111.  App.  609; 
Eirly  v.  Hillside  Goal  Go.  (1907)  32 
Ky.  L.  Rep.  519,  106  S.  W.  278  (deny- 
ing recovery  because  the  servant  knew 
of  the  danger,  and  did  not  rely  upon  the 
directing  employee's  superior  knowl- 
edge) ;  Krisch  v.  Richter  (1910)  — 
Tex.  Civ.  App.  — ,  130  S.  W.  186  (deny- 
ing recovery  where  the  danger  was  ob- 
vious, and  the  servant,  although  a 
minor,  was  familiar  with  tne  machine)  ; 
Atlantic  Goast  Line  R.  Go.  v.  Ryland 
(1905)  50  Fla.  190,  40  So.  24  (em- 
ployee knew  that  the  hand  car  which  he 
was  ordered  to  use  was  defective ) . 

2  In  Baker  v.  Western  &  A.  R.  Co. 
(1882)  68  Ga.  699,  the  court  formu- 
lated the  rule  that  the  fact  that  the  em- 
ployee knowingly  undertook  to  use  a 
dangerously  defective  tool  under  the  im- 
mediate command  of  a  superior  em- 
ployee did  not  give  him  the  right  to 
recover.  But  the  report  shows  that  the 
plaintiff  had  known  for  several  months 
that  the  sledge  hammer  which  caused 
the  injury  was  out  of  repair.  The  same 
doctrine  was  again  laid  down  in  Bell  v. 
Western  &  A.  R.  Go.  (1883)  70  Ga. 
566,  where  the  plaintiff  knew  that  the 
hand  car  on  which  he  was  ordered  to 
ride  was  defective. 

See  also  Netting  v.  Industrial  Mfg. 
Go.  (1886)  78  Ga.  260  (doctrine  laid 
down,  arguendo,  on  the  authority  of  the 
two  cases  just  cited)  ;  Central  R.  Go. 
V.  Haslett  (1884)   74  Ga.  59  (brakeman 
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1368.  [444]  — nor  where  the  servant  executed  it  in  a  negligent 
manner. — The  doctrine  discussed  in  the  present  chapter  is  a  protection 
to  the  servant  pro  tanto,  only  in  so  far  as  it  relieves  from  the  charge  of 
culpability  in  the  actual  undertaking  of  the  work  which  he  was  or- 
dered to  do.  It  does  not  relieve  him  of  the  duty  of  avoiding  particular 
danger.*    The  necessary  connection  between  the  order  and  the  act  of 

knew  that  cogwheel   of  brake  was  de-  The   servant   is   held   to   assume   the 

fective)  ;  Roul  v.  East  Tennessee,  V.  d  risks  incurred  by  obedience  to  a  negli- 

0.  R.  Co.  (1890)  85  Ga.  197,  11  S.  E.  gent  order  of  the  master  when  the  dan- 
558  (order  from  the  foreman  of  a  round-  ger  is  to  him  as  plainly  apparent,  open, 
house  will  not  justify  a  fireman  in  at-  and  understood  as  it  is  to  the  master 
tempting  to  mount  a  locomotive  running  who  gives  the  order.  Slavik  v.  Cal 
6  or  8  miles  an  hour)  ;  Duval  v.  Hunt  Hirsch  &  Sons  Iron  tie  Rail  Co.  (1908) 
(1894)    34  Fla.  85,  15  So.  876    (brake-  143  111.  App.  509. 

man  on  a  construction    train    removed  ^  Wiggins  Ferry   Co.  v.  Hill    (1904) 

all  the  stanchions   except  four  from  a  112  111.  App.  i75 -fMeunier  v.  Chemical 

car   loaded  with  rails,   and  afterwards  Paper  Co.  (1901)   180  Mass.  109,  61  N. 

rode  on  it  by  the  order  of  the  foreman),  E.  810;  McDonnell  v.  New  York,  N.  H.  & 

following   Georgia   decisions;    Weler  v.  H.  R.  Go.   (1906)   192  Mass.  538,  78  N. 

Illinois  C.  R.  Co.    (1908)    143  111.  App.  E.  548;  Illinois  C.  R.  Co.  v.  Emmerson 

498    (order  to  remove  tools  from  track  (1906)  88  Miss.  598,  40  So.  818;  HuUer 

in  front  of  approaching  train );  CAica^o,  v.  Johnson^McLean  Co.    (1905)    74  Neb. 

1.  &  h.  R.  Co.  v.  Sanders  (1908)  42  Ind.  840,  105  N.  W.  247;  Russell  v.  River- 
App.  585,  86  N.  E.  430  (order  from  side  Worsted  Mills  (1903)  24  R.  I. 
section  foreman  to  section  hand  does  591,  54  Atl.  375;  Meunier  v.  Chemical 
not  justify  latter  in  attempting  to  get  Paper  Co.  (1901)  180  Mass.  109,  61  N. 
oflf  train  moving  from  6  to  8  miles  an  E.  810  (plaintiff  understood  the  danger 
hour)  ;  Stenvog  v.  Minnesota  Transfer  of  permitting  his  hand  to  come  in  con- 
R.  Co.  (1909)  108  Minn.  199,  25  L.R.A.  tact  with  exposed  rollers);  Cornwall 
(N.S.)  362,  121  N.  W.  903,  17  Ann.  v.  Charlotte,  G.  &  A.  R.  Co.  (1887)  97 
Gas.  240  (servant  cannot  recover  for  N.  0.  11,  2  S.  E.  659;  Smith  v.  St.  Paul 
injury  due  to  overstraining  muscles,  as  d  D.  R.  Co.  (1892)  51  Minn.  86,  52  N. 
he  is  himself  the  best  judge  of  his  own  W.  1068  (charge  to  the  effect  that  or- 
lifting  capacity).  ders  would  not  justify  a  servant  in  go- 

Another  reason  why  these   cases  are  ing  into  Renown  dangers  was  held  not  to 

not  to  be  regarded  as  being  essentially  be   prejudicial   error)  ;    East   Tennessee, 

inconsistent  with  those  decided  in  other  V.  &  G.  R.  Go.  ^r  Bridges  (1893)  92  Ga. 

states  is  that  they  are  all  founded  on  399,   17  S.  E.  645;  and  cases  cited  in 

Western  &  A.  R.  Co.  v.  Adams   (1875)  following  notes.                         ^       +     . 

55  Ga.  279,  where  the  extent  of  the  de-  An   instruction  that  an  order  to  do 

cision  was  simply  that  a  servant  suing  something  which  is  a  part  of  the  regu- 

under    the    Georgia    statute    abolishing  lar   routine  work   of  the   servant,   and 

the  doctrine  of  common  employment  in  which    does    not    increase    tne    hazards 

the   case   of   railway   companies   cannot  which  he  is  required  to  undergo,  implies 

recover   damages,   unless   he   is  himself  an  assurance  of  safety,  irrespective  of 

free  from  fault,  even  though,  in  doing  the  manner  in  which  the  work  may  be 

the  act  which  caused  the  injury,  he  was  done,  is  erroneous     MeArtter  Bros   Co. 

complving  with  the  orders  of  a  superior  v.  Nordstrom  (1899)  87  111.  App.  5o4. 

employee      The  rationale  of  the  ruling  Notwithstanding  the   order   of  a  su- 

was  that    as  the  legislature  had  made  perior  in  respect  to  the  running  time 

no     distinction     between     the     several  of  his  car,  a  motorman  operating  a  car 

grades  of  employees,  the  court  was  not  on   a   single   track   must   still   exercise 

authorized   to   recognize   any   such   dis-  care  to  avoid_  a  collision  with  another 

tinction   the  effect  of  which  would  be  to  car,  running  in  the  opposite  direction, 

enable  the  servant  to  recover  in  spite  of  ^oOaMn  ^-    ^^:..^"Z  '^  T'll^ 

his  contributory  negligence.  (1907)   201  Mo.  500,  100  S.  W.  601. 

M.  &  S.  Vol.  IV.— 248. 
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the  servant  is  not  established,  -where  the  injury  occurred  owing  to  the 
manner  in  which  the  servant  executed  a  general  order  which  left  him 
free  to  choose  his  own  methods  of  carrying  it  out,  and  which  might, 
so  far  as  appears,  have  been  safely  performed  by  the  selection  of  a  dif- 
ferent method.*  Hence,  a  servant  who  relies  on  the  orders  of  his  su- 
perior as  an  excuse  for  pursuing  a  dangerous  course  of  conduct  must 
show,  not  merely  that  he  was  ordered  generally  to  go  to  work,  but  that 
he  was  ordered  to  pursue  that  particular  course  of  conduct.'    Even 


2  When  an  employee  has  within  his 
own  control  the  manner  of  using  an 
obviously  defective  tool,  and  the  means 
of  securing  safety  if  he  chooses  to  em- 
ploy them,  if  he  neglects  the  means  of 
security  to  himself  he  elects  to  take  the 
risk.  In  such  a  case,  it  cannot  in  rea- 
son be  said  that  the  employee  has  acted 
upon  the  confidence  reposed  in  the  em- 
ployer, and  that  he  is,  therefore,  entitled 
to  remuneration.  Jenney  Electric  Light 
£  P.  Co.  V.  Murphy  (1888)  115  Ind. 
568,  18  N.  E.  30. 

A  brakeman  is  not  relieved  from  con- 
tributory negligence  in  attempting  to 
uncouple  cars  while  a  train  is  in  mo- 
tion by  the  order  of  the  foreman  to  cut 
off  a  car,  in  the  absence  of  any  emer- 
gency requiring  prompt  action,  as  it 
will  be  presumed  that  it  was  intended 
that  the  order  should  be  complied  with 
in  a  safe  manner,  even  if  the  order, 
if  construed  as  one  to  uncouple  the  cars 
while  in  motion,  would  have  such  effect. 
Davis  V.  Western  E.  Go.  (1895)  107 
Ala.  626,  18  So.  173. 

A  general  order  from  a,  conductor  to 
a  flagman,  to  "catch"  a  car  about  to 
be  kicked,  did  not  justify  the  latter  in 
attempting  to  do  so  when  the  car  was 
moving  at  an  unusual  and  obviously 
dangerous  rate  of  speed,  especially 
where  the  conductor,  when  giving  the 
order,  did  not  know  that  the  speed 
would  be  unusual,  and  was  not  present 
when  the  flagman  attempted  to  catch 
the  car.  Whatley  v.  Macon  &  N.  R.  Co. 
(1898)    104  Ga.  764,   30  S.  E.   1003. 

The  theory  that  the  plaintiff's  injury 
was  caused  by  his  obedience  to  an  im- 
proper command  is  not  sustainable 
where  he  was  injured  in  jumping  from 
a  train  while  responding  to  a  hasty  sum- 
mons to  supper,  where  there  was  no 
command  to  jump  from  the  train,  and 
he  determined  for  himself  the  particular 
manner  in  Which  the  order  should  be 
carried    out.      Piquegno   v.    Chicago    & 


G.   T.  R.   Co.    (1883)    52   Mich.   44,   50 
Am.  Rep.  243,  17  N.  W.  232. 

A  foreman's  order  to  splice  a  short 
rope  to  the  winch  end  of  a  longer  rope 
to  make  it  reach  a  pile  lying  on  the 
ground,  which  was  to  be  hauled  into 
position  by  a  pile-driver,  will  not  render 
the  master  liable  for  injuries  to  the 
employee  so  ordered,  where  he  under- 
took to  make  the  splice  in  a  manner 
not  required  either  by  order  or  the  char- 
acter of  the  work.  Wigains  Ferry  Co. 
v.  Heilig    (1892)    43  Ill.'App.  238. 

An  employee  whose  arm  is  caught 
in  uncovered  gearing  while  he  is  feel- 
ing the  shaft,  according  to  his  instruc- 
tions, to  see  if  it  is  hot,  is  not,  as  a 
matter  of  law,  guilty  of  contributory 
negligence.  Thompson  v.  Edward  P. 
Allis  Co.  (1895)  89  Wis.  523,  62  N.  W. 
527. 

An  order  which  came  by  wire  to  get 
a  certain  car  in  order  will  not  justify 
negligence  in  the  manner  of  the  per- 
formance of  the  duty,  which  was  left 
to  the  judgment  of  the  servant.  North- 
ern Ohio  R.  Co.  V.  Righy  (1903)  69 
Ohio  St.  184,  68  N.  E.  1046. 

A  servant  is  not  justified  in  crawling 
under  cars  upon  receiving  a  command 
to  cross  the  track  to  load  cars  on  the 
other  side,  where  he  could  have  gone 
over  or  around  the  tracks.  Slota  v. 
Albert  Leiois  Lumber  &  Mfg.  Co.  (1906) 
215  Pa.  434,  64  Atl.  632. 

3  The  mere  fact  that  a  laborer  en- 
gaged in  excavating  a  bank  had  been 
ordered  to  return  to  work,  after  the 
foreman  had  been  trying  unsuccessfully 
to  prise  off  a  portion  of  it,  has  been 
declared  not  to  be  a  justification  for 
his  taking  up  a  dangerous  position 
under  the  bank.  Songstad  v.  Burling- 
ton, C.  R.  d  N.  R.  Co.  (1889)  5  Dak. 
517,  41  N.  W.  755. 

In  a  case  where  a  laborer  was  injured 
in  getting  ofl:'  a  slowly  moving  construc- 
tion  train    (speed   not  mentioned),    in 
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an  order  which  is  couched  in  words  indicating  that  it  is  desired  to 
have  work  performed  promptly  will  not  excuse  a  servant  for  need- 
lessly putting  himself  into  a  dangerous  position,  or  doing  the  work  in 
a  dangerous  manner.* 

Where  the  master  orders  a  thing  to  be  done  by  a  servant,  he  will  not 
be  exonerated  from  liability  for  injuries  to  the  servant  arising  from 
doing  the  act  merely  because  the  servant  does  not  do  it  in  the  particu- 
lar way  directed  by  the  master.  The  question  in  every  such  case  is 
whether  the  servant  pursues  the  less  dangerous  course.* 

obedience,  as  was  alleged,  to  an  un-  bent  on  which  he  was  sitting,  knocking 
qualified  order  of  the  conductor  to  do  it  down,  and  injuring  him,  the  negli- 
this  at  a  certain  place,  it  was  held  gence  is  that  of  the  employee  and  not 
error  to  refuse  the  defendant's  request  of  the  master.  Garnagie  v.  Penn  Bridge 
for  an  instruction  that,  if  the  jury  Co.  (1900)  197  Pa.  441,  47  Atl.  355. 
found  that  the  conductor  said  to  the  *  Where  a  laborer  on  a  work  train  is 
hands,  "If  the  train  is  going  slow  told  by  the  conductor  to  "jump  on  any- 
enough,  geit  off  where  H.  is  at  work;  where,"  and  that  they  were  "behind 
if  not,  go  on  to  F.  and  come  back  on  time,  and  in  a  hurry,"  he  is  not  justi- 
the  gravel  train,"  and  that  the  hands  fled  by  such  an  order  in  getting  on  the 
were  accustomed  to  getting  off  and  on  pilot  of  the  engine.  Baltimore  &  P. 
moving  trains,  and  a  discretion  was  R.  Co.  v.  Jones  (1877)  95  U.  S.  439, 
left  to  them  whether  they  would  jump  24  L.  ed.  506. 

or  not,  then  the  plaintiff  could  not  re-  An  order  to  go  ahead  and  start  ma- 
cover  on  account  of  the  conductor's  chinery  used  to  hoist  coal  on  cars  which 
order.  Louisville  &  N.  R.  Co.  v.  Pitt  were  pushed  down  an  incline  to  the 
(1892)   91  Tenn.  86,  18  S.  W.  118.  place   of   loading   does   not   justify   the 

A  verdict  for  the  defendant  was  held  servant  in  unnecessarily  passing  to  the 

to   have   been   properly   directed,  where  front  of   a  moving   car.     Kansas   &   T. 

a  brakeman,  upon  the  signal  for  brakes  Coal   Co.  v.  Reid    (1898)    29   C.   C.   A. 

being  given,  undertook,  without  any  im-  475,   57   U.   S.  App.   464,   85   Fed.   914. 

perative  necessity,  and  without  any  spe-  See    also   Wanner  v.   Kindel    (1893)    4 

cial  request  from  any  person  in  control  Colo.  App.   168,  34  Pac.   1014,   §   1306, 

of  the   train,  to  ascend  a  side  ladder,  note  5,  ante. 

just  as  the  train  was  going  onto  a  8  Citizens'  Gaslight  d  Heating  Co.  v. 
bridge  the  side  timbers  of  which  were,  O'Brien  (1886)  118  111.  174,  8  N.  E. 
to  his  knowledge,  dangerously  close  to  310;  The  Esperanza  (1904)  133  Fed. 
the  track.  Illick  v.  Flint  &  P.  M.  R.  1015;  Royal  Trust  Go.  v.  National  Pro- 
Co.  (1888)  67  Mich.  632,  35  N.  W.  vision  Co.  (1908)  139  111.  App.  136; 
708.  Lodi  V.  Moloney  (1903)   184  Mass.  240, 

Where,   in   removing   the  bents   of   a  68  N.  E.  229;   Weed  v.  Chicago,  St.  P. 

fal.se  work,  an  employee,  in  obedience  to  M.  &  0.  R.  Co.   (1904)   5  Neb.    (Unof.) 

an  order  of  the  boss  of  the  gang,  put  623,  99  N.  W.  827;  Waxahaohie  Oil  Co. 

bis  feet  against  a  bent,  and  pushed  it  v.   MohaAn    (1901)    27   Tex.   Civ.   App. 

off,  whereupon  its  lower  end  struck  the  334,  66  S.  W.  226. 
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EFFECT  OF  A  STATEMENT  BY  THE  MASTER  OR  A  COEMPLOYEE  THAT 
CERTAIN  WORK  MAY  BE  DONE  SAFELY. 

1369.  Introductory. 

1370.  Necessity  of  proving  that  an  assurance  of  safety  was  given. 
1370a. — and  was  the  inducing  motive  of  the  servant's  act. 

1371.  — and  given  by  the  master  or  an  employee  who  represented  him. 

1372.  — and  was  given  negligently. 

1373.  General  doctrine  as  to  the  effect  of  an  assurance  of  safety. 

1374.  Rationale  of  doctrine. 

1375.  Assumption  of  the  risk,  when  available  as  a  defense. 

1376.  When  the  servant  is  chargeable  with  negligence  in  undertaking  or 

continuing  the  work. 
a.  Negligence  a  question  for  the  jury. 
5.  Negligence  predicable  as  matter  of  law. 

1377.  Contributory  negligence  in  respect  to  the  manner  of  performing  the 

work. 

1369.  [446]  Introductory.— A  subject  closely  connected  with  that 
which  is  discussed  under  the  last  chapter  is  the  effect  produced  upon 
the  servant's  right  of  recovery  by  evidence  that  he  received  from  his 
master  or  some  superior  coemployee  an  express  assurance  that  the 
work  undertaken  by  him  involved  no  danger,  or  that  proper  pre- 
cautions would  be  taken  to  protect  him  while  he  was  doing  the  work. 
In  many  of  the  cases  a  specific  order  and  an  assurance  of  safety  are 
both  factors  to  be  reckoned  with  (see  §  1376,  note  10,  post)  ;  but,  as 
this  circumstance  is  not  invariable,  and  each  factor  obviously  has  its 
own  characteristic  significance,  it  has  been  deemed  better  to  treat  the 
latter  separately,  even  though,  by  so  doing,  we  shall  find  ourselves 
brought  once  more  into  contact  with  conceptions  similar  to  those  al- 
ready dealt  with  in  connection  with  the  former.^ 

ISee  note  to  Brown  v.  Lennane,  30  L.R.A.(N.S.)    453. 
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1370.  [447]  Necessity  of  proving  that  an  assurance  of  safety  was 
given. — It  is  very  seldom  that  any  question  can  arise  as  to  the  actual 
meaning  of  the  expressions  which  are  relied  upon  by  the  servant  as 
amounting  to  a  declaration  that  he  might  safely  proceed  with  his 
work.^ 

As  a  master  is  under  the  duty  of  keeping  the  instrumentalities  rea- 
sonably safe,  or  of  giving  notice  of  their  insecurity,  the  invitation 
which  is  inferentially  extended  to  servants  to  make  use  of  any  instru- 
mentality which  is  required  for  the  due  performance  of  their  duties 
may  be  regarded  as  being  accompanied  by  an  implied  assurance  that 
they  will  not  be  exposed  to  any  danger  from  which  ordinary  care  can 
protect  them.'' 

[1370a.J — and  was  the  inducing  motive  of  the  servant's  act. — 
It  is  hardly  necessary  to  state  that  an  assurance  of  safety  does  not 
in  any  way  affect  the  position  of  the  servant  unless  he  relies  thereon.^] 

1371.  [448]  — and  given  by  the  master  or  an  employee  who  rep- 
resented him. —  There  is  distinct  and  explicit  authority  for  the  view 
that  an  assurance  of  safety  is  binding  upon  an  employer  only  when 
it  was  given  by  a  vice  principal.^    This  would  seem  to  be  the  only 


1  The  language  used  may  sometimes 
be  such  as  to  leave  it  doubtful  whether 
it  should  be  construed  as  embodying  a 
promise  to  procure  a  new  instrumental- 
ity, or  an  assurance  that  the  instrumen- 
tality in  use  was  a  safe  one.  It  has 
been  held  that,  under  such  circum- 
stances, the  inference  from  the  servant's 
immediately  proceeding  to  use  such  ap- 
pliance is  that  he  did  so,  not  in  the 
belief  that  a  new  one  would  be  fur- 
nished, but  because  he  put  faith  on  the 
master's  assurance.  Puroell  Mill  <& 
Elevator  Co.  v.  Kirkland  (1898)  2  Ind. 
Terr.  169,  47  S.  W.  311. 

But  in  Scott  V.  Delaware,  L.  &  W. 
R.  Co.  (1910)  136  App.  Div.  347,  120 
N.  Y.  Supp.  895,  statements  by  a  fore- 
man that  a  "bench"  in  a  tunnel  was 
"all  right,"  and  "it  won't  fall,"  were 
merely  expressions  of  opinion,  and  the 
plaintiff  had  no  right  to  rely  upon  them, 
where  he  was  experienced,  and  had  as 
full  knowledge  of  the  conditions  as  the 
foreman. 

An  assurance  of  safety  as  to  one  kind 
of  work  cannot  be  relied  upon  when  the 
character  of  the  work  changes.  MarsJi- 
ka  v.  Republic  Iron  &  Steel  Co.  (1904) 
27  Ohio  C.  C.  721. 

2  In  Murphy  v.  Boston  £  A.  It.  Co. 


(1882)  88  N.  Y.  146,  42  Am.  Hep.  240, 
it  was  remarked  that  "the  placing  of 
a  locomotive  on  the  road  for  use  would 
be  an  assurance  that  it  was  fit  and 
safe."  See  also  Salem  Stone  &  Lime 
Co.  V.  Ori:ffin  (1894)  139  Ind.  141,  38 
N.  E.  411,  for  an  instance  of  the  same 
point  of  view. 

^Inland  Steel  Co.  v.  Kiessling  (1910) 
174  Ind.  030,  91  N.  E.  1084;  Anderson 
V.  Van  Riper  (1911)  128  N.  Y.  Supp. 
66. 

A  master  is  not  liable  for  an  injury 
to  the  operator  of  a  sewing  machine 
whose  hair  is  caught  in  a  belt  which 
she  is  attempting  to  connect  with  the 
shaft  furnishing  power  to  the  machine, 
merely  because  her  superior,  to  whom 
she  complained  that  the  belt  was  not 
fit,  told  her  that  it  was  all  right,  and 
that  there  was  no  danger  of  her  put- 
ting it  back  on  the  machine,  where 
neither  had  in  mind  the  danger  of  hair 
getting  caught  in  it.  Nelson-Bethel 
Clothing  Co.  v.  Pitts  (1908)  131  Ky. 
65,  23  L.R.A.(N.S.)  1013,  114  S.  W. 
331. 

1  "If  the  conductor  who  quieted  the 
plaintiff's  apprehensions  of  danger,  and 
reassured  him  of  his  safety  and  the 
sufficiency  of  the  rope,  was  a  vice  prin- 
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logical  doctrine  in  cases  where  the  defendant  explicitly  denies  the 
representative  character  of  the  employee  from  whom  the  assurance 
proceeds.  Compare  §  1359,  ante.  But  if  this  plea  is  passed  over, 
and  the  defense  of  contributory  negligence  is  relied  upon,  it  seems 
not  unreasonable  to  say  that  the  employer  ought  not  to  be  protected 
by  the  mere  fact  that  the  assurance  was  not  given  by  a  vice  principal.* 
The  essential  question  to  be  determined  under  such  circumstances  is 
simply  whether  the  servant  was  justified  in  acting  on  the  assumption 
tliat  the  statement  made  as  to  the  conditions  was  correct.  Such  an 
assumption  may,  it  would  seem,  be  warrantable  in  some  instances 
where  the  action  would  indisputably  be  barred  if  the  defense  of  a 
want  of  authority  to  give  the  assurance  were  specifically  put  for- 
ward. It  must  be  admitted,  however,  that  the  authorities  with  re- 
gard to  this  aspect  of  the  matter  are  not  as  explicit  as  might  be  de- 
sired.' 


cipal,  acting  for,  and  in  lieu  of,  the 
master  in  the  control  of  the  hands,  and 
the  superintendence  of  the  work  and 
machinery,  we  think  the  defendant 
would  have  been  liable  notwithstanding 
the  plaintiff  may  have  believed  the  rope 
to  be  unsafe.  ...  If  the  conductor 
did  not  occupy  the  position  of  master 
to  the  plaintiff  at  the  time  of  his  in- 
jury, then  what  he  said  and  did,  with 
reference  to  the  rope,  could  no  more 
bind  the  master  than  the  words  or  con- 
duct of  any  one  of  the  eleven  laborers 
who  were  working  at  the  log  in  con- 
junction with  the  plaintiff."  UcQowan 
V.  St.  Louis  &  1.  M.  R.  Go.  (1876)  61 
Mo.  528. 

It  was  not  within  the  scope  of  a  fore- 
man's authority  to  assure  a  subordinate 
that  there  was  no  danger  in  unloading 
from  a  wagon  a  derrick,  the  poles  of 
which  were  wet,  and  therefore  liable  to 
slip  during  the  process.  Pintorelli  v. 
Horton  (1900)  22  R.  I.  375,  48  Atl. 
142. 

8  Evidence  that  a  railroad  employee 
injured  by  being  thrown  from  a  ladder 
which  was  struck  by  a  passing  engine 
was  promised  by  another  employee,  who, 
he  mistakenly  supposed,  had  control  of 
the  movement  of  engines,  that  he  would 
protect  him  from  injury  while  engaged 
in  his  work,  which  is  relevant  on  the 
question  of  contributory  negligence, 
should  be  submitted  to  the  jury  by  an 
instruction  withholding  any  considera- 
tion of  it  on  the  question  of  negligence 


of  the  company;  but  the  jury  should 
not  be  expressly  instructed  that  they 
may  consider  it  in  deciding  the  question 
of  contributory  negligence,  as  such  an 
instruction  might  impress  the  jury  that 
the  court  regarded  it  as  of  material 
weight  on  that  question.  Missouri,  K. 
d  T.  R.  Co.  V.  Collins  (1896)  15  Tex. 
Civ.  App.  21,  39  S.  W.  150. 

3  In  some  cases  the  assurances  were, 
as  a  matter  of  fact,  given  by  an  em- 
ployee who,  under  the  doctrine  of  the 
court  which  rendered  the  decision,  was 
a  vice  principal;  but  the  evidential  sig- 
nificance of  this  fact  was  not  specifical- 
ly considered.  Harder  &  H.  Coal  Min. 
Co.  V.  Schmidt  (1900)  43  C.  C.  A.  532, 
104  Fed.  282  (superintendent)  ;  Young 
v.  Mercantile  Steam  Laundry  Co.  ( 1901 ) 
198  Pa.  553,  48  Atl.  497  (manager); 
O'Brien  v.  Nute-Hallett  Co.  (1901)  177 
Mass.  422,  59  N.  E.  65  (superintend- 
ent) ;  Nelson  v.  St.  Paul  Plow  Works 
(1894)  57  Minn.  43,  58  N.  W.  868  (su- 
perintendent )  ;  Stomne  v.  Hanford  Pro- 
duce Co.  (1899)  108  Iowa,  137',  78  N. 
W.  841  (superintendent);  Scullane  v. 
Kellogg  (1897)  169  Mass.  544,  48  N. 
E.  622  (superintendent)  ;  Sopherstein 
v.  Bertels  (1896)  178  Pa.  401,  35  Atl. 
1000  (superintendent)  ;  Duerst  v.  St. 
Louis  Stamping  Co.  (1901)  163  Mo 
607,  03  S.  W.  827  (foreman  of  factory)  ; 
Burnside  v.  Novelty  Mfg.  Co.  (1899) 
121  Mich.  115,  79  N.  W.  1108  (foreman 
of  factory )  ;  Chicago  Drop  Forge  & 
Foundry  Co.  v.   Van  Dam    (1894)    149 
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1372.  [449]  —and  was  given  negligently.— The  essence  of  the 
culpability  alleged  in  cases  where  the  servant  seeks  to  recover  on  the 
ground  that  he  was  injured  by  reason  of  his  reliance  upon  the  state- 
ment of  his  master  or  some  coemployee,  that  he  might,  without  un- 
due peril,  perform  a  certain  piece  of  work,  or  go  into  a  certain  place, 
is  that  the  party  making  that  statement,  being  actually  or  construc- 
tively aware  of  the  real  conditions,  exercised,  by  means  of  the  state- 
ment made,  a  specific  influence  over  the  mind  of  the  servant,  and 
thus  induced  him  to  adopt  a  certain  course  of  conduct  from  which 
he  would  possibly,  or  probably,  have  abstained  if  the  statement  had 
not  been  made.  The  appropriate  domain  of  the  obligation  the  breach 
of  which  is  thus  indicated  is  obviously  found  in  situations  identical 
with  or  closely  resembling  those  which  are  presented  in  actions  of 
which  the  gravamen  is  the  nonperformance  of  the  duty  of  ins  true- 


Ill.  337,  36  N.  E.  1024  (foreman  of 
factory)  ;  American  Wire  Nail  Co.  v. 
Connelly  (1893)  8  Ind.  App.  398,  35 
N.  E.  721  (foreman  of  factory);  Mc- 
Intyre  v.  Empire  Printing  Go.  (1898) 
103  Ga.  288,  29  S.  E.  923  (foreman  of 
printing  establishment )  ;  Schmit  v.  Gil- 
len  (1899)  41  App.  Div.  302,  58  N.  Y. 
Supp.  458  (foreman  of  construction)  ; 
Lambert  v.  Missisquoi  Pulp  Co.  (1900) 
72  Vt.  278,  47  Atl.  1085  (foreman  of 
construction)  ;  Goggin  v.  D.  M.  Osborne 
&  Co.  (1896)  115  Cal.  437,  47  Pac.  248 
(local  manager)  ;  Monahan  v.  Kansas 
City  Clay  &  Coal  Co.  (1894)  58  Mo. 
App.  68  (foreman  of  mine)  ;  Atohison, 
T.  A  8.  F.  R.  Co.  V.  McKee  (1887)  37 
Kan.  592,  15  Pac.  484  (superintend- 
ent) ;  Jones  v.  St.  Louis,  N.  &  P.  Packet 
Co.  (1890)  43  Mo.  App.  398  (second 
mate  of  ship)  ;  Rowland  v.  Missouri  P. 
R.  Co.  (1886)  20  Mo.  App.  463  (section 
foreman)  ;  Richards  v.  Hayes  (1897) 
17  App.  Div.  422,  45  N.  Y.  Supp.  234 
(foreman  intrusted  with  the  duty  of 
constructing  a  scaffold ) . 

In  other  cases  the  status  of  the  em- 
ployees who  gave  the  assurance  was 
certainly  not  that  of  a  vice  principal, 
according  to  the  doctrine  established 
by  the  majority  of  the  decisions  in  the 
jurisdictions  in  which  the  injuries  were 
received.  But  apparently  they  were  re- 
garded by  the  courts  as  agents  of  the 
employer  ad  hanc  vicem. 

A  workman  is  entitled  to  rely  on  the 
representation  of  a  fellow  servant  whose 
province  it  is  to  inform  the  workmen 
whether  or  not  they  may  safely  work 


in  a  given  place.  Paterson  v.  Wallace 
(1854)  1  Macq.  H.  L.  Gas.  748,  28  Eng. 
L.  &  Eq.  Rep.  48  (underground  manager 
of   mine). 

A  track  master,  as  incident  to  his 
right  to  employ  laborers  for  a  rail- 
road company,  is  authorized  to  give 
them  an  assurance  that  he  will  warn 
them  of  the  approach  of  trains.  Brad- 
ley V.  New  York  C.  R.  Go.  (1874)  3 
Thomp.  &  C.  288. 

The  master  was  held  liable  in  Pool 
V.  Chicago,  M.  &  St.  P.  R.  Go.  (1882) 
56  Wis.  227,  14  N.  W.  46,  where  a 
servant  in  charge  of  hand  car  assured 
a  detective  in  the  company's  employ 
that  he  might  safely  sit  on  it  with  his 
feet  hanging  down.  But  in  this  case, 
as  the  injured  servant  was  in  a  dif- 
ferent department,  the  decision  might 
be  placed  on  that  ground. 

An  assurance  given  by  the  foreman 
of  a  switching  crew  in  a  railway  yard 
was  held  to  warrant  a  finding  that  the 
servant  was  not  negligent.  Burnham 
V.  Concord  R.  Go.  (1897)  69  N.  H.  280, 
45  Atl.  563. 

A  similar  conclusion  has  been  arrived 
at  where  the  assurance  was  given  by  a 
foreman  of  a  gravel  train.  Eaas  v. 
Balch  (1893)  6  C.  C.  A.  201,  12  U.  S. 
App.  534,  56  Fed.  984.  And  by  a  fore- 
man of  track  laborers.  Northern  P. 
R.  Co.  V.  Amato  (1892)  144  U.  S.  465, 
36  L.  ed.  506,  12  Sup.  Ct.  Rep.  740, 
affirming  (1892)  1  C.  C.  A.  468,  1  U. 
S.  App.  113,  49  Fed.  881,  affirming  46 
Fed.  561. 
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tion.  See  chapter  xlix.,  ante.  The  giving  of  the  assurance  merely 
introduces  an  additional  element,  which  enables  the  servant  to 
charge  the  master  -with  an  act  of  positive  misfeasance  in  imparting 
erroneous  information,  when,  in  the  absence  of  such  an  assurance, 
he  would  have  been  compelled  to  rely  upon  the  mere  nonfeasance 
which  consists  in  withholding  information  which  should  have  been 
given.  It  will  be  found,  therefore,  that  all  the  decisions  cited  in  this 
chapter  exhibit  the  servant  as  a  person  who  was  either  excusably 
ignorant,  or  chargeable  with  knowledge  of  the  danger  in  question, 
for  one  or  other  of  the  reasons  explained  in  chapter  liv.,  ante} 

1373.  [450]  General  doctrine  as  to  the  effect  of  an  assurance  of 
safety. — The  doctrine  applied  in  the  cases  cited  in  this  chapter  may 
be  enumerated  in  its  most  general  form  as  follows: 

If  the  servant  is  shown  to  have  entered  upon  the  performance  of 
certain  work,  or  continued  to  perform  that  work,  relying  upon  an  as- 
surance of  his  master  or  his  master's  representative  that  such  work 
would  not  unduly  imperil  his  safety,  the  mere  fact  that,  before  he  re- 
ceived the  assurance,  his  apprehensions  as  to  the  possibility  of  injury 
had  been  excited  by  circumstances  which  had  come  to  his  knowledge, 
will  not,  as  matter  of  law,  render  him  chargeable,  either  with  an  as- 
sumption of  the  risk  involved  in  the  work,  or  with  contributory  negli- 
gence.^   A  reference  to  the  ensuing  sections  will  show  that,  in  the 

1  To  assure  a  servant  that  an  un-  working  might  fall,  but  that,  being  a 
lighted  bin  into  which  he  was  ordered  man  of  very  limited  experience  in  that 
to  go  was  "all  right,"  when  in  fact  kind  of  work,  he  continued  in  the  em- 
it had  no  floor,  and  the  uncovered  joists  ployment,  relying  upon  the  assurance 
were  dangerous  to  a  person  jumping  of  the  foreman  in  charge  of  the  work 
into  it,  is  negligence.  O'Brien  v.  Nute-  that  the  same  were  entirely  safe.  Wal- 
Hallett  Co.  (1901)  177  Mass.  422,  59  ker  v.  Scott  (1900)  10  Kan.  App.  413, 
N.  E.  65.  61  Pac.  1091. 

It  is  a  question  for  the  jury  whether        Where  plaintiff,   while   operating   de- 

a  receiver  operating  a  mine  was  in  fact  fendant's  machinery,   being  startled  by 

negligent,    and   whether   his   negligence  an    unusual   sound,    stopped   work,    ob- 

was  the   proximate   cause  of  injury  to  serving    which    the     defendant    asked: 

a    miner,    where    there    is    evidence    to  "What    is    the   matter?"    and    was    an- 

show  that  he  not  only  failed  to  warn  swered,  "The  chain  is  going  to  break," 

the  latter  of  the  known  presence  of  gas  upon  which,  without  making  an  exam- 

in  the  mine  in  such  quantities  as  might  ination,  which  if  made  would  have  dis- 

cause  an  explosion,  but  that  the  latter  closed  defects,  he  assured  plaintiff  that 

was  thrown  off  his  guard  and  led  not  there  was  no  danger,  and  ordered  him 

to   expect  the   presence  of  gas   by  the  to    "go    ahead    on    the    chain," — he    is 

assurance  of  those  who  employed  him  liable  for  injuries  inflicted  by  the  subse- 

that  the  mine  was  safe  and  free  from  quent  breaKing  of  the  chain.     Hoffman 

gas.     Gowen  v.  Bush    (1896)    22  C.  C.  v.  Dickinson    (1888)    31  W.  Va.  142,  6 

A.  196,  76  Fed.  349,  40  U.  S.  App.  349.  S.  E.  53. 

The  defendant's  negligence  is  a  ques-        lA    petition    averring   that    plaintiff 

tion  for  the  jury  where  the  evidence  is  called  the  attention  of  his  foreman  to 

that  the  plaintiff  expressed  fears  that  the  condition  of  the  instrumentality  in 

the  walls  of  the  trench  in  which  he  was  question,    and    of    the    danger    which 
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great  majority  of  the  cases  in  which  the  effect  of  an  assurance  of 
safety  has  been  discussed,  the  latter  defense  has  been  the  one  actually 
raised. 

1374.  [451]  Rationale  of  doctrine.— In  Missouri  it  has  been  de- 
clared that  an  assurance  from  one  representing  the  master  that  the 
machinery  or  apparatus  being  used  is  all  right,  and  an  order  from 
him  to  his  servant  to  use  it,  notwithstanding  a  complaint  of  the  serv- 
ant as  to  its  sufficiency,  amount  to  a  guaranty  of  safety.*  But  this 
conception,  which  would  obviously  place  the  master  in  the  position 
of  having  taken  upon  himself  the  whole  risk  of  what  might  happen, 
irrespective  of  the  prudence  or  imprudence  of  the  servant  in  expos- 
ing himself  to  the  danger,  is  inconsistent  with  the  general  principle 
stated  in  §  919,  ante.  A  more  satisfactory  theory,  recognized  in 
Missouri  itself,  as  well  as  in  other  states,  is  that,  as  the  knowledge 
and  means  of  knowledge  possessed  by  the  servant  are,  under  normal 
circumstances,  inferior  to  those  possessed  by  the  master  (compare 
§§  1329,  1364,  ante),  the  former  is,  as  a  general  rule,  justified  in 
relying  upon  any  express  statement  made  by  the  former  in  respect 
to  the  extent  of  the  danger  of  the  employment.^  In  view  of  this  dis- 
parity of  information,  an  assurance  of  safety,  like  a  specific  order, 

might  result  therefrom;  that  defend-  not  rely  upon  that  assurance,  but  made 
ant,  through  such  agent,  assured  plain-  his  own  examination.  Anderson  v.  Van 
tiff  that  it  was  all  right,  and  to  go  Riper  (1911)  128  N.  Y.  Supp.  66. 
ahead;  that  it  was  unnecessary  to  do  A  miner  is  not  chargeable  with  as- 
anything  with  it;  and  that  plaintiff,  sumption  of  risk,  where,  after  express- 
relying  on  such  representations,  was  ing  apprehensions  as  to  the  safety  of 
induced  to  continue  to  operate  the  ma-  a  mine,  he  is  assured  by  the  mine  boss, 
chine, — is  not  insufficient  in  failing  to  who  was  an  expert  in  such  matters, 
show  plaintiff's  ignorance  of  the  con-  that  he  had  made  an  examination,  and 
ditions  of  the  danger  to  which  he  was  that  it  was  safe.  Lone  Star  Lignite 
exposed.  Stalzer  v.  Jaooh  Dold  Packing  Min.  Co.  v.  Caddell  (1911)  —  Tex. 
Co.  (1900)  84  Mo.  App.  565.  Civ.  App.  — ,  134  S.  W.  841. 

Testimony  given  by  the  plaintiff  that  See    note    to    Nelson^Bethel    Clothing 

he  believed  there  was  no  danger  after  Co.  v.  Pitts,  23  L.E,.A. (N.S.)    1014. 

his  foreman's  assurance  that  there  was  1  McGowan  v.   St.   Louis  &  I.   M.  R. 

none   is   competent   on   the   question   of  Co.     (1876)     61    Mo.    532;    Sullivan   v. 

his    care.      Malcolm   v.    Fuller    (1890)  BanrMal  &  St.  J.  R.   Co.    (1891)    107 

152  Mass.  160,  25  N.  E.  83.  Mo.  66,  28  Am.  St.  Rep.  388,  17  S.  W. 

Where    a    bricklayer,    upon    inquiry,  748;    Rowland  v.    Missouri   P.   R.    Co. 

was  assured  by  the  foreman  that  there  (1886)    20  Mo.  App.  463;    Sampson  v. 

was  no  danger  in  working  alongside  of  St.  Louis  &   S.  F.   R.   Co.    (1911)    156 

a  clay  bank  upon  which  a  stone  curbing  Mo.  App.  419,  138  S.  W.  98.     And  see 

rested   he  does  not  assume  the  increased  Tsoulufas    v.    National    Enameling    & 

hazard  of  being  injured  by  a  part  of  Stamping  Co.  (1909)  139  Mo.  App.  141, 

the  curbing  falling  upon  him.     Walter  120   S.  W.   1188. 

V.  Fisher   (1901)    96  111.  App.  590.  2  "When  we   say  that  a  man   appre- 

But    no    liability    can   be    predicated  ciates  a  dangei,  we  mean  that  he  forms 

on  the  allegation  that  the  defendant's  a  judgment  as  to  the  future,  and  that 

agent   stated   that    an   automobile   was  his  judgment  is  right.     But  if,  against 

in  good  order,  where  the  chauffeur  did  this  judgment,  is  set  the  judgment  of  a 
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may  be  regarded  as  having  had  the  effect  of  lulling  the  servant  into 
a  feeling  of  security  and  given  him  good  reason  to  believe  that  there 
was  no  need  for  the  vigilance  which  he  would  otherwise  have  exer- 
cised.^ 

superior,   one,   too,   who,   from  the   na-  To  the   same   effect   is   the   language 

ture  of  the  callings  of  the  two  men  and  used  in  Helfenstein  v.   Medart    (1896) 

of  the  superior's  duty,  seems  likely  to  136  Mo.  595,  36   S.  W.  863,  37   S.  W. 

make   the   more   accurate  forecast,   and  829,  38  S.  W.  294;  Warner  v.  Chicago, 

if  to  this  is  added  a  command  to  go  on  R.  I.  &  P.  R.  Co.    (1895)    62  Mo.  App. 

-with  his  work  and  to  run  the  risk,  it  191;  Duerst  v.  St.  Louis  Stamping  Co. 

becomes  a  complex  question  of  the  par-  (1901)  163  Mo.  607,  63  S.  W.  827. 

ticular    circumstances   whether   the    in-  The  fact  that  there  was   nothing  to 

ferior  is  not  justified  as  a  prudent  man  put  the   servant   on   inquiry   as   to  the 

in    surrendering   his    own   opinion    and  existence  of  danger  was  emphasized  in 

obeying  the  command.     The  nature  and  Chicago  Edison  Co.  v.  Hudson    (1896) 

the  degree  of  the  danger,  the  extent  of  66    111.    App.    639     (uninsulated    wires 

the   plaintiff's   appreciation   of   it,   and  near  place  where  a  carpenter  was  put 

the  exigency  of  the  work,  all  enter  into  to  work). 

consideration,  and  no  universal  rule  can  In  Chadwick  v.  Brewsher    (1891)    39 

be  laid  down."     McKce  v.  Tourtellotte  N.  Y.  S.  R.  718,   15  N.  Y.   Supp.   598, 

(1896)   167  Mass.  69,  48  L.R.A.  542,  44  the  court   speaks  of  the  "interposition 

N.  E.  1071.  of    the    master's    superior    knowledge," 

In  Chicago  Anderson  Pressed  Brick  leading  the  servant  to  take  the  risk. 
Ca.  V.  Solkowiak  (1894)  148  111.  573,  3  Hoffman  v.  Dickinson  (1888)  31  W. 
36  N.  E.  572,  the  court  thus  defined  the  Va.  142,  6  S.  E.  53  (arguendo). 
position  of  the  injured  servant:  "He  In  Graham  v.  Newburg  Orrel  Goal  & 
was  not  on  the  same  footing  with  the  Coke  Go.  (1893)  38  W.  Va.  273,  18  S. 
master  or  its  agent.  His  primary  duty  ■  E.  584,  where  the  plaintiff  was  injured 
was  obedience,  and  if,  in  discharge  of  by  an  explosion  of  gas  in  a  mine,  the 
that  duty,  he  was  injured,  it  is  obvi-  evidence  was  that  the  boss  asked  and 
ously  just  and  proper,  and  is  but  meet,  urged  him  to  work  on  the  night  in  ques- 
that  he  should  be  recompensed.  Whilst  tion  saying  he  would  have  a  nice 
believing  that  it  was  dangerous  to  go  night's  work;  and  that  the  boss  made 
under  the  projecting  bank,  and  protest-  this  statement  when  he  had  not  been  in 
ing  to  the  agent  of  the  defendant  that  the  mine  for  hours,  and  therefore  could 
there  was  danger,  yet  the  agent  sought  not  know  anything  about  the  gas.  The 
to  allay  his  fears  and  induce  obedience  court  said:  "Now  whether  we  consider 
to  his  commands  by  declaring  that  there  this  statement  an  order  or  a  request, 
was  no  danger  of  the  bank  falling.  Graham  was  lulled  into  a  feeling  of  se- 
Keily  had  superior  opportunities  of  curity  by  it;  and  unless  we  could  find, 
knowing  the  condition  of  the  bank  and  as  we  cannot,  that  the  danger  was 
had  superior  experience,  and  the  serv-  known  to  Graham,  and  was  patent  and 
ant  had  the  right  to  assume  that  the  manifest,  so  as  to  deter  any  reasonably 
foreman  would  not  misrepresent  the  prudent  man,  it  frees  Graham  from 
probability  of  danger,  and  order  him  contributory  negligence.  .  .  .  I  re- 
into  a  place  dangerous  to  life  and  limb,  gard  it  tantamount  to  an  order  to  work. 
Acting  on  that  command,  under  the  cir-  Had  he  refused,  would  he  have  been 
cumstances  surrounding,  and  the  deela-  retained?  But  if  not  a  command,  it 
rations  of  the  agent  of  safety,  and  go-  was  an  assurance  by  a  superior  having 
ing  to  the  place  ordered  by  the  fore-  every  means  and  with  capacity  to  know, 
man,  were  facts  presented  to  the  jury,  and  bound  to  know,  given  to  one  not 
on  which  they  should  find  whether  the  having  equal  means  or  capacity,  not 
act  of  the  plaintiff  in  going  under  the  knowing  the  danger,  or  having  no  defi- 
bank,  behind  the  cart,  to  shovel,  was  a  nite  knowledge  of  any  ground  of  dan- 
reckless  act,  or  whether  it  was  such  as  ger.  Inspiring  confidence  and  a  feeling 
might  have  been  done  by  a  reasonably  of   security." 

prudent  person  acting  with  reference  to  The  general  principle  here  involved  is 

his  own  personal  safety."  that   a   person   who   by   the  breach   of 
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1375.  [452]  Assumption  of  the  risk,  when  available  as  a  defense. — 

The  effect  of  the  servant's  knowledge  vyhere  his  assumption  of  the  risk 
is  relied  upon  is  open  to  no  doubt.  If  that  knowledge  is  imperfect, 
and  excusably  so,  the  action  is,  upon  general  principles,  not  barred.* 
See  §§  1165,  1179,  ante.  But  an  assurance  that  appliances  are  in 
good  condition  manifestly  cannot  prevent  the  operation  of  a  defense 
which  is  regarded  as  completely  made  out,  when  it  has  been  proved 
that  the  risk  was  known  to  and  comprehended  by  the  servant.* 


some  duty  has  caused  another  person  to 
relax  his  vigilance  under  circumstances 
of  peril  is  not  at  liberty  to  impute  the 
consequences  of  his  act  to  the  latter 
person's  want  of  vigilance.  See  Pentv- 
si/lvania  R.  Co.  v.  Ogier  (1860)  35  Pa. 
60,  78  Am.  Dec.  322.  Compare  also  the 
language  used  in  Kinney  v.  Follcerts 
(1889)  78  Mich.  687,  44  N.  W.  152 
<§  1376,  note  3,  post)  ;  Gowen  v.  Bush 
(1896)  22  C.  C.  A.  196,  40  U.  S.  App. 
349,  76  Fed.  349   (§  1372,  note  1,  ante). 

Other  cases  which  will  be  useful  by 
way  of  analogy  are  cited  in  §  957,  ante. 

1  Nelson  v.  8t.  Paul  Plow  Works 
(1894)  57  Minn.  43,  58  N.  W.  868  (su- 
perintendent told  servant  that  a  ma- 
chine, the  defects  of  which  he  had  pre- 
viously discovered,  had  been  repaired — 
case  held  to  be  for  jury)  ;  Harder  &  H. 
Coal  Mm.  Co.  v.  achmidt  (1900)  43  C. 
C.  A.  532,  104  Fed.  282  (roof  of  mine 
declared  by  superintendent  to  be  safe)  ; 
Keller  &  B.  Go.  v.  Berry  (1909)  —  Ky. 
— ,  1121  S.  W.  1009;  Poor  v.  Madison 
River  Power  Go.  (1909)  38  Mont.  341, 
S9  Pac.  947;  Industrial  Lumber  Co.  v. 
Rivens  (1907)  47  Tex.  Civ.  App.  396, 
105  S.  W.  831;  Galveston,  3.  &  8.  A. 
R.  Co.  V.  Sanohee  (1909)  —  Tex.  Civ. 
App.  — ,  122  S.  W.  44;  Beruhe  v.  Hor- 
ton  (1908)  199  Mass.  421,  85  N.  E. 
474  (wall  declared  by  boss  to  be  safe) ; 
Latimer  v.  General  Electric  Co.  (1908) 
81  S.  C.  374,  62  S.  E.  438  (wire  said 
ty  foreman  not  be  charged  with  elec- 
tricity ) . 

A  servant  engaged  in  an  elevator  pit 
■does  not  assume  the  risk  of  heavy  ob- 
jects falling  upon  him  after  the  super- 
intendent has  promised  to  be  on  the 
lookout  for  him  and  protect  him. 
3lanchard  v.  Yermont  Shade  Roller  Co. 
(1911)   84  Vt.  442,  79  Atl.  911. 

8  A  servant  "assumes  the  risk  when 
he  voluntarily  enters  into  danger  ap- 
-parent  to  him,  notwithstanding  an  agent 
•of  his  employer  tells  him  there  is  no 


danger."  Toomey  v.  Eureka  Iron  & 
Steel  Works  (1891)  89  Mich.  249,  50 
N.  W.  850. 

An  employee  operating  a  planing  ma- 
chine with  which  he  is  familiar  assumes 
the  risk  of  the  belt  by  which  it  is  run 
breaking  apart,  when  he  observes  that 
the  fastenings  have  partially  given  way, 
and  continues  to  operate,  although  he 
calls  the  foreman's  attention  to  it,  and 
is  told  that  the  belt  is  all  right  and  to 
go  on.  Anderson  v.  H.  C.  Akeley  Lum- 
her  Co.  (1891)  47  Minn.  128,  49  N.  W. 
664. 

An  employee  who  knows  that  the 
lights  about  the  machinery  he  works  on 
are  defective,  and  continues  in  the  em- 
ployment, assumes  the  additional  risk, 
and  is  not  relieved  from  such  assump- 
tion by  the  statement  of  another  em- 
ployee in  response  to  his  inquiry,  that 
the  lights  are  all  right,  where  he  says 
nothing  about  their  having  been  re- 
paired,— especially  in  tho  absence  of  ev- 
idence that  the  latter  employee  repre- 
sents the  master.  Colorado  Fuel  &  Iron 
Co.  V.  Gummings  (1896)  8  Colo.  App. 
541,  46  Pac.  875. 

A  statement  by  a  foreman  to  a  boy 
fifteen  years  old  employed  on  a  pasting 
machine,  that  it  was  foolish  to  use  a 
split  stock  to  put  the  paper  between 
the  belt  of  felting  and  a  heated  cylin- 
der, and  that  he  could  use  his  hands 
without  danger,  is  not  an  assurance 
that  his  hand  would  not  be  drawn  into 
the  machine  if  it  came  in  contact  with 
the  surface  of  the  belting  and  cylinder, 
so  as  to  render  the  employer  liable  for 
an  injury.  Lowcock  v.  Franklin  Paper 
Co.  (1897)  169  Mass.  313,  47  N.  E. 
1000  (verdict  for  plaintiff  set  aside). 
See  also  Rohrabacher  v.  Woodumrd 
(1900)  124  Mich.  125,  82  N.  W.  797 
(experienced  employee  had  operated 
planer  for  eleven  months,  knowing  it  to 
be  defective)  ;  Howey  v.  Lake  Shore  & 
M.  8.  R.  Go.    (1895)    13  Mise.  641,  34 
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N.  y.  Supp.  1089;  Kansas  City  Southern 
R.  Co.  V.  BilUngslea  (1902)  54  C.  C.  A. 
109,  116  Fed.  335;  Reis  v.  Struck  (1901) 
23  Ky.  L.  Rep.  1113,  64  S.  W.  729; 
Burke  v.  Dams  (1906)  191  Mass.  20,  4 
L.R.A.(N.8.)  971,  114  Am.  St.  Rep.  591, 
76  N.  E.  1039;  Goga  v.  American  Car 
&  Foundry  Co.  (1905)  142  Mich.  340, 
105  N.  W.  859;  Knorpp  v.  Wagner 
(1906)  195  Mo.  637,  93  S.  W.  961; 
Evans  v.  Eastman  Kodak  Co.  (1909) 
129  App.  Div.  768,  113  N.  Y.  Supp.  986, 
appeal  dismissed  in  (1911)  201  N.  Y. 
528,  94  N.  E.  1093;  Eerron  v.  American 
Steel  &  Wire  Go.  (1911)  230  Pa.  90, 
79  Atl.  228 ;  Holloway  v.  H.  W.  Johns- 
Manville  Co.  (1908)  135  Wis.  629,  116 
N.  W.  635;  Thomas  v.  John  Armstrong 
Lime  &  Quarry  Co.  ( 1909 )  147  111.  App. 
88  (use  of  dynamite  in  a  way  known  to 
be  dangerous )  ;  Milhy  d  D.  Coal  &  Min. 
Co.  V.  Balla  (1907)  7  Ind.  Terr.  629, 
18  L.R.A.(N.S.)  695,  104  S.  W.  860 
(assurance  made  in  regard  to  mule). 

Commenting  upon  the  circumstances 
in  Weigreffe  v.  Daw  (1891)  40  111.  App. 
56,  the  court  said:  "This  case  is  not 
analogous  to  that  upon  which  so  many 
authorities  have  been  cited,  of  defective 
machinery,  and  notwithstanding  such 
condition  the  employee  is  urged  by  the 
employer  that  he  can  safely  proceed 
with  it;  but  it  is  a  case  as  to  the  mode 
of  proceeding  with  machinery  that  was 
not  defective,  where,  as  to  the  mode  or 
way  of  safely  operating  it,  there  was 
an  honest  difference  of  opinion  between 
the  employer  and  employee.  It  cannot 
be,  after  such  difference  of  opinion  has 
manifested  itself,  that  the  employer 
thereafter  becomes  an  insurer  of  the 
employee  against  an  accident,  even  if 
it  should  occur  through  a  mistaken 
judgment  of  the  employer,  where  the 
employee  voluntarily  continues  at  such 
work.  In  such  case  it  would  seem  that 
the  hazard,  if  any,  thereafter  would  be 
incident  to  the  employee's  service,  which 
he  voluntarily  assumes." 

In  Morris  v.  Pfeffer  (1898)  77  111. 
App.  516,  where  the  defendant  asked  for 
an  instruction  that  the  servant  assumed 
the  risk  if  he  knew  of  it,  and  that 
under  such  circumstances  it  was  whol- 
ly immaterial  that  the  order  which  he 
obeyed  was  coupled  with  a  threat  of 
discharge  in  case  of  disobedience,  and 
that  his  foreman  assured  him  that  there 
was  no  danger,  it  was  held  that  the 
instruction  had  been  rightly  refused,  in- 
asmuch as  these  elements  were  material 


in  regard  to  the  question  of  the  serv- 
ant's negligence.  This  ruling  would 
certainly  not  be  accepted  as  good  law 
in  every  state.  It  is  clear  that,  if 
the  master  elects  to  rely  on  the  defense 
of  an  assumption  of  the  risk,  he  cannot 
be  compelled  to  deal  with  facts  which 
would  be  material  only  on  the  supposi- 
tion that  the  defense  of  contributory 
negligence  was  the  one  relied  upon  by 
him,  or  the  only  one  available  under  the 
circumstances. 

An  assurance  of  safety  which,  to  the 
servant's  knowledge,  is  based  on  in- 
formation as  well  within  the  servant's, 
knowledge  as  that  of  the  master,  doea 
not  take  away  the  defense  of  assump- 
tion of  risk.  Poorman  Silver  Mines  v. 
Devling  (1905)  34  Colo.  37,  81  Pac. 
252;  Poorman  Silver  Mines  v.  Bryant 
(1905)    34  Colo.  49,  81  Pac.  256. 

A  miner  engaged  in  timbering  a  mine- 
cannot  rely  upon  the  assurance  of  the 
foreman  that  the  place  was  safe  for 
him  to  work,  made  3J  hours  before,  dur- 
ing which  time  the  miner  had  been  away 
from  the  mine  and  the  drilling  had  been 
in  progress.  Thurman  v.  Pittslurg  & 
M.  Copper  Co.  (1910)  41  Mont.  141,  108 
Pac.  588. 

"It  is  an  established  rule  that  an 
assurance  given  of  the  good  condition 
of  an  appliance  will  not  be  a  bar  to  a- 
defense  upon  the  ground  of  the  assump- 
tion of  risk,  when  it  is  shown  that  the 
risk  was  known  and  comprehended  by 
the  servant."  Herron  v.  American  Steel 
d  Wire  Co.  (1911)  230  Pa.  90,  79  Atl. 
228. 

"If  the  servant  either  knew,  or,  in 
the  exercise  of  ordinary  care  for  his 
own  safety  in  the  prosecution  of  the 
work  in  which  he  war^  engaged,  must 
necessarily  have  known,  both  of  the 
defects  and  of  the  danger  incident  to  a 
further  use  of  the  rope,  then  in  no 
event  could  he  be  heard  to  say  that 
he  relied  upon  the  assurance  of  the 
master  that  there  was  no  defect  or  dan- 
ger."   Ft.  Worth  Iron  Works  v.  Stokes 

(1903)  33   Tex.   Civ.  App.  218,   76   S. 
W.  231. 

A  servant  cannot  relieve  himself  from 
the  burden  imposed  by  the  doctrine  of 
assumption  of  risk  by  relying  on  the 
assurances  of  a  foreman  in  a  matter 
regarding  which  he  knew  or  ought  to 
have  known  that  the  foreman  had  no 
superior  knowledge.     McKane  v.  Marr 

(1904)  77  Vt.  7,58  Atl.  721. 
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[But  it  has  been  held  that  the  assurance  of  safety  given  by  the 
master  may  be  of  such  a  character  as  to  take  away  all  question  of  as- 
sumption of  risk,  even  if  the  risk  is  known  to  the  servant.^ 

The  same  effect  is  reached  in  a  number  of  cases  which  hold  that 
^  servant  may  recover  if  he  is  injured  while  relying  upon  an  assur- 
ance of  safety,  unless  the  danger  was  so  great  and  imminent  that  a 
jeasonably  prudent  man  would  not  have  incurred  it.*] 

1376.  [453]  When  the  servant  is  chargeable  with  negligence  in 
■undertaking  or  continuing  the  work.— a.  Negligence  a  question  for 
{he  jury. — A  large  number  of  decisions  are  reported  in  which  the 
contributory  negligence  of  the  servant  was  held  to  be  for  the  jury  on 
the  ground  that  he  relied  upon  an  expression  of  opinion  as  to  the 
safety  of  the  conditions  to  which  he  would  be  exposed  if  he  undertook 
■or  continued  to  perform  the  work  in  question.*       Other  groups  of 


^Bush  V.  West  Tellow  Pine  Go. 
(1907)  2  Ga.  App.  295,  58  S.  E.  529; 
JAgon  V.  John  A.  Beck  Salt  Co.  (1910) 
43  Pa.  Super.  Ct.  583;  Tuchett  v.  Amer- 
■ican  Steam,  &  Hand  Laundry  (1906)  30 
Utah,  273,  4  L.R.A.(N.S.)  090,  116  Am. 
St.  Eep.  832,  84  Pae.  500. 

If  the  foreman  assures  the  servant 
"that  the  defect  has  been  remedied,  the 
servant  may  rely  upon  such  assurance, 
as  he  is  under  no  obligation  to  search 
ior  defects.  Holacek  v.  T.  M.  Sinclair 
<6  Co.  (1910)  145  Iowa,  569,  124  N.  W. 
331. 

A  charge  attempting  to  summarize 
the  facts  is  erroneous  if  it  omits  the 
essential  fact  that  the  plaintiff  had  been 
assured  that  the  conditions  were  all 
right.  La  Salle  County  Carbon  Coal 
€0.  V.  Offergeld  (1902)  104  111.  App. 
494. 

If  the  servant  states  to  his  master 
■that  the  performance  of  a  duty  in  a  cer- 
tain way  is  likely  to  be  dangerous,  and 
to  render  the  place  where  he  is  working 
unsafe,  and  thereupon  the  master  as- 
sures him  that  the  act  which  he  re- 
quires him  to  do  is  not  attended  with 
danger,  and  the  servant,  upon  this  as- 
surance and  the  implicit  command  of 
the  master,  attempts  to  do  the  act  which 
the  master  suggested  could  safely  be 
done,  and  in  doing  it  is  injured,  the 
master  is  liable,  because  the  law  implies 
a  new  agreement,  superseding  the  agree- 
ment to  assume  the  risk,  whereby  the 
master  relieves  the  servant  of  his  form- 
er assumption  of  the  risk,  and  places  the 
responsibility  for  the  results  of  his  com- 


mand upon  himself.  Smith  v.  Southern 
R.  Co.  (1911)  8  Ga.  App.  822,  70  S.  E. 
192   (headnote  by  the  court). 

"There  is  no  reason  why  the  master 
may  not  contract  to  assume  all  the 
risk  arising  from  defective  appliances 
furnished  by  him."  Cleveland,  C.  C.  & 
St.  L.  R.  Go.  V.  Patterson  (1905)  37 
Ind.  App.  617,  75  N.  E.  857  (engineer 
assured  that  engine  could  be  used  in 
safety). 

A  servant  does  not  assume  the  risk 
of  being  injured  by  a  moving  crane 
where  he  had  been  assured  by  the  alter 
ego  of  the  defendant  that  he  would  not 
be  subjected  to  that  additional  jeopardy. 
Fester  v.  B.  I.  Crooker  Co.  (1911)  142 
App.  Div.  268,  126  N.  Y.  Supp.  1020. 
*  Price  &  L.  Cider  &  Vinegar  Co.  v. 
Ealey  (1910)  137  Ky.  305,  125  S.  W. 
720;  Bell-Coggeshall  Go.  v.  Lems 
(1905)  28  Ky.  L.  Rep.  149,  89  S.  W. 
135;  Keen  v.  Keystone  Crescent  Lum- 
ler  Co.  (1909)  —  Ky.  — ,  118  S.  W. 
355  (assurance  that  defective  boiler 
was  safe)  ;  Burkard  v.  A.  Leschen  & 
Sons  Rope  Go.  (1909)  217  Mo.  466,  117 
S.  W.  35  (assurance  that  piles  of  bun- 
dles of  wire  would  not  fall). 

1  An  employer  who  ties  two  ladders 
together  to  make  one  sufficiently  long 
to  reach  to  the  roof  of  his  barn,  and  di- 
rects his  employee  to  ascend,  assuring 
him  that  it  is  safe,  and  that  he  is  an 
old  sailor  and  a  skilful  tier  of  knots, 
is  liable  where  the  employee  relies  on 
his  assurances  without  examining  the 
fastening,  and  is  injured  by  its  giving 
way  because  it  is  improperly  tied.    Den- 
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ning  v.  Gould  (1893)  157  Mass.  563,  32 
N,  E.  862. 

An  employee  who  does  not  know  the 
safe  rate  of  speed  for  a  grindstone 
turned  by  machinery  has  the  right  to 
rely  on  a  statement  by  the  superin- 
tendent of  the  employer  that  the  speed 
at  which  it  is  revolving  is  safe.  Helfen- 
stein  V.  Medart  (1896)  136  Mo.  595,  36 
S.  W.  863,  affirming  on  rehearing 
(1896)  136  Mo.  619,  37  S.  W.  829 
(1896)   136  Mo.  619,  38  S.  W.  294. 

A  carpenter  employed  by  an  electric 
company  has  a  right  to  rely  on  a  state- 
ment by  the  foreman  that  uninsulated 
wires  near  which  he  is  required  to  work 
are  not  dangerous,  where  there  is  noth- 
ing to  indicate  that  any  electrical  cur- 
rent is  passing  through  them.  Chicago 
JSdison  Co.  v.  Hudson  (1896)  66  111. 
App.  639. 

Whether  an  experienced  brakeman 
who  was  struck  by  an  overhanging  arch 
in  defendant's  freight  house  while  he 
was  riding  on  the  side  ladder  of  a  car 
of  average  height,  with  his  body  partly 
projecting  above  the  car,  knew  or  ought 
to  have  known  that  the  arch  was  so 
situated  as  to  expose  him  to  danger 
while  he  was  on  such  a  car,  is  a  ques- 
tion for  the  jury,  where  the  foreman 
of  the  crew  had  told  him  when  he  went 
to  work,  "to  look  out  for  himself  in 
going  through  the  arch  on  big,  high 
cars;  that  on  common  cars  he  would  be 
all  right."  Burnham  v.  Concord  B.  Co. 
(1898)  69  N.  H.  280,  45  Atl.  563. 

A  brakeman  induced  to  make  a  coup- 
ling by  the  promise  of  his  superior  to 
stop  the  car  in  time  to  avoid  injury  to 
him  is  justified  in  ralying  upon  such 
promise  until  it  becomes  apparent  that 
the  superior  will  fail  to  perform  his 
duty;  and  his  right  to  recover  for  an 
injury  sustained  depends  upon  whether 
he  could,  by  the  exercise  of  ordinary 
prudence,  have  thereafter  extricated 
himself  from  danger.  Louisiana  Exten- 
sion R.  Co.  V.  Carstens  (1898)  19  Tex. 
Civ.  App.  190,  47  S.  W.  36. 

When  a  laborer  who  is  set  to  work 
upon  a  railway  track,  receives  an  as- 
surance, express  or  implied,  that  the 
use  of  such  track  is  suspended,  he  is 
not  guilty  of  negligence  if  he  goes  on 
working  without  constantly  watching 
for  coming  trains.  Maguire  v.  Fitch- 
burg  R.  Co.  (1888)  146  Mass.  379,  15 
N.  B.  904  (servant  was  run  over  while 
he  was  sweeping  up  the  grain  which  had 
fallen  from  cars  on  the  track  near  the 


hoppers  into  which  the  rest  of  the  car- 
loads had  been  discharged). 

An  employer  of  an  inexperienced 
driver,  who  promises  to  furnish  him. 
with  nothing  but  gentle  teams,  and  as- 
sures him  that  a  team  furnished  is- 
gentle  when  in  fact  it  is  in  the  habit 
of  running  away,  is  liable  for  personal 
injviries  sustained  by  the  employee, 
without  his  fault,  by  the  team  becom- 
ing suddenly  frightened  and  running 
away.  Wrought-Iron  Range  Co.  v.  Mar- 
tin (1894)  —  Tex.  Civ.  App.  — ,  28  S. 
W.  557. 

Where  defendant's  superintendent  as- 
sured plaintiff  that  an  unlighted  bin 
was  "all  right,"  and  afterwards  ordered 
him  to  get  into  it  to  empty  sacks  of 
grain,  and  plaintiff,  in  jumping  over 
the  side  of  the  bin,  was  injured  by  fall- 
ing on  a  joist,  from  the  fact  that  the 
bin  had  no  floor  in  it,  it  was  not  error 
to  refuse  to  direct  a  verdict  for  defend- 
ant. O'Brien  v.  Nute-Hallett  Co.  ( 1901 ) 
177  Mass.  422,  59  N.  E.  65. 

Where  a  servant  who  had  little  ex- 
perience in  the  work  took  a  hammer 
furnished  him,  which  had  chipped,  to- 
his  foreman,  and  complained  that  it  waa 
not  safe,  and  the  foreman  took  it,  and, 
instead  of  testing  it,  made  a  superficial 
examination,  and  returned  it  to  plain- 
tiff with  an  assurance  that  it  was  "all 
right,"  plaintiff  was  held  to  be  entitled 
to  assume  it  was  safe,  and  was  allowed 
to  recover  for  an  injury  caused  by  a 
chip  which  subsequently  flew  therefrom. 
Duerst  v.  St.  Louis  Stamping  Go. 
(1901)  163  Mo.  607,  63  S.  W.  827. 

In  an  action  for  personal  injuries  to 
a  girl  fourteen  years  old,  while  at  work 
on  a  machine  used  for  setting  up  lids  to 
boxes,  evidence  that  she  objected  when 
ordered  to  work  on  the  machine,  stating 
that  she  was  afraid  to  work  on  it,  and 
did  not  know  anything  about  it,  and 
that  the  foreman  told  her  that  he  had 
been  hurt  on  the  machine,  but  that  it 
was  due  to  his  carelessness,  and  that  it 
was  now  arranged  so  that  she  could  not 
be  hurt;  and  that  she  was  hurt  after 
working  on  it  for  a  week,  requires  a 
submission  to  the  jury  of  the  question 
of  plaintiff's  contributory  negligence. 
Mclntyre  v.  Empire  Printing  Co.  ( 1898 ) 
103  Ga.  288,  29  S.  E.  923. 

A  servant  who  was  employed  to  white- 
wash a  house  in  which  a  person  had 
died  of  smallpox,  and  who  contracted 
the  disease,  may  recover  damages, 
where  he  relied  upon  the  employer's  as- 
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surance  that  the  house  had  been  thor-  Dryden  v.  Pogue  Distillery  Co.   (1904) 

oughly  disinfected.    Span  \.  Ely  (1876)  26  Ky.  L.  Rep.  528,  82  S.  W.  262. 

8  Hun,  255.  A  servant  who,  while  looking  out  for 

An   employer  who   tells   an  employee  a  train,  was  told  by  the  superintendent 

that  specified  machinery  is  not  difficult  that  it  was  all  right,  may  rely  upon  the 

to   manage   or   dangerous,   and   that  he  assurance.     Dunphy  v.  Boston  Elev.  R, 

will  "take  all  the  risk  of  any  accident"  Go.   (1906)  192  Mass.  415,  78  N.  B.  479. 

that  may  occur  to  her  in  operating  it,  A  motorman  was  justified  in  relying 

is  liable  for  an  injury  received  by  her  upon  the  assurance  of  the  superintend- 

while  exercising  ordinary  care  in  oper-  ent  that  there  was  no  necessity  for  sand 

ating   the   machinery.     Phillips   v.   Mi-  and  sand  boxes  on  the  cars,  where  he 

chaels  (1895)  11  Ind.  App.  672,  39  N.  E.  had  previously  experienced  no  trouble. 

669.  Mayer  v.  Detroit,  Y.  A.  A.  d  J.  R.  Co. 

A   workman   who   has    no    knowledge  (1908)    152  Mich.  276,  116  N.  W.  429. 

concerning  the  mechanism  of  a,  machine  A  miner  has  the  right  to  rely  upon 

with  which   he   is   working,  and  which  information  as  to  the  explosion  of  blasts 

cannot  be  seen  without  taking  the  ma-  obtained  from  a  foreman  who  has  full 

chine   apart,  may  rely  upon  the  repre-  charge  of  the  work  being  done  in  the 

sentations    of    the    foreman    as    to    its  mine.     Allen  v.  Bell    (1905)    32  Mont, 

safety,  when  the  foreman  is  an  expert  69,  79  Pac.  582. 

and  familiar  with  the  machine,  and  ex-  See  also  Bradbury  v.  Goodwin  (1886) 

pressly   charged  by  the  employer  with  108  Ind.  286,  9  N.  E.  302    (master  as- 

the  duty  of  inspecting  and  repairing  it.  sured   servant   that  the   appliances   for 

Bumside  v.    Novelty   Mfg.   Co,    (1899)  lowering  a  heavy  safe  were  adequate  for 

121  Mich.  115,  79  N.  W.  1108.  the  purpose)  ;   Lake  Superior  Iron  Co, 

A  laborer  in  a  tunnel,  who  is   inex-  v.  Erickson  (1878)  39  Mich.  492,  33  Am. 

perienced,  has  the  right  to  rely  upon  the  Rep.    423     (miner    injured)  ;    Daley    v. 

master's  assurance  of  safety,  especially  Schaaf    (1882)    28   Hun,    314    (servant 

where  there  is  evidence  that  the  master  was  assured  that  there  was  no  danger 

attempted  to  conceal   the  danger  from  of  the  fall  of  bricks,  of  which  he  was 

the     employees.       Swensen    v.     Bender  apprehensive )  ;    CJtadmck   v.    Breiosher 

(1902)    51  C.  C.  A.   627,  114  Fed.  1.  (1891)    39  N.  Y.   S.  R.   718,   15   N.  Y. 

An    inexperienced    employee    engaged  Supp.    598     (servant,    a    house-painter, 

in  raising  heavy  trusses,  who  is  injured  was   injured  by  the   fall   of  a  scaffold, 

by  the  breaking  of  a  timber  to  which  the  planks  of  which  were  not  tied  by 

the  tackle   was   attached,   is   not  negli-  him,  in  consequence  of  his  reliance  on 

gent  in  respect  to  the  method  of  fasten-  the  assurance  of  the  master  that  they 

ing  the  tackle,  where  he  had  been  as-  would  hold  without  being  tied)  ;  Stomne 

sured   by   the    superintendent   that   the  v.    Eanford    Produce    Co.     (1899)     108 

tackling     was      sufl5cient.        SvxiAn,     v.  Iowa,  137,  78  N.  W.  841    (servant,  al- 

O'Loughlin    (1907)     80    Conn.    200,    67  though    aware    that   an   elevator    cable 

Atl.  480.  was  defective,  held  not  to  be  necessarily 

A  carpenter  who  saw  that  the  cement  chargeable  with  an  appreciation  of  the 

in  piers  upon  which  a  house  is  about  danger  of  using  it  where  superintendent 

to  be  let  down  was  still  soft  is  not  guil-  had  told  him   it  was   safe)  ;    Qundlach 

ty  of  contributory  negligence  in  lower-  v.  Schott    (1901)    192  111.  509,  85  Am. 

ing  the  building,  where  the  superintend-  St.   Rep.    348,    61   N.   E.   332,   aflnrming^ 

ent  told  him  that  the  piers  were  strong  (1900)    95   111.  App.   110    (servant  was. 

enough,    and    that   he    should    proceed,  told  that  a.  defective  belt  which  he  was 

Nugent  v.  Cudahy  Packing  Co.    (1905)  attempting  to  place  on  a  revolving  pul- 

126  Town    517    102  N    W    442  ley  was  all  right,  and  was  ordered  to  g» 

126  Iowa,  517,  lOi  JN.   W.  444.  ^j^^^^  ^^^       .  j^  ^^^  .  jg^^^^^  j.  ^    p^^y 

A  miner  has  the  right  to  rely  upon  ^.^   p^   v.  Schmidt  (1900)  43  C.  C.  A. 

the  assurance  of  the  room  dresser  that  533^  io4  Fed.  282   (miner  relied  on  su- 

a  room  is  ready  for  him.     St.  Bernard  perintendent's     expression     of     opinion 

Coal  Co.  V.  Southard  (1903)  25  Ky.  L.  that  the  roof  of  a  tunnel  was   safe); 

Rep.  638,  76  S.  W.  167.  Jefferson   &    N.    W.    R.   Co.   v.    Woods 

An  inexperienced  man  at  work  in  a  (1901)  —  Tex.  Civ.  App.  — ,  64  S.  W. 

mill  at  night  has  the  right  to  rely  upon  830  (engineer  told  by  a  section  foreman 

the  assurance   of  the  miller  that  it  is  that  a  track  which  had  been  reported 

safe  to  do  certain  work  without  a  light,  to    be    defective    had    been    repaired)? 
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cases  governed  by  the  same  principle  are  those  in  which  there  had 
been  an  explicit  assertion  by  the  master,  or  some  agent  for  whose 


Shadford  v.  Ann,  Arhor  Street  R.  Go. 
(1899)  121  Mich.  224,  80  N.  W.  30; 
former  appeal,  111  Mich.  390,  69  N.  W. 
661  (servant,  after  being  assured  by 
foreman  that  there  was  no  danger  in 
working  on  the  inside  of  the  curve  of  a 
trolley  wire  which  was  held  back  by 
a  vise,  was  injured  by  its  slipping  out)  ; 
Watson  Cut  Stone  Co.  v.  Small  (1899) 
181    111.   366,   54   N.   E.   995,    affirming 

(1899)  80  111.  App.  328  (corbel  stone 
fell,  owing  to  conditions  which  servant 
could    not    see)  ;     Lasch    v.     Stratton 

(1897)  101  Ky.  672,  42  S.  W.  756  (die 
dropped  unexpectedly  owing  to  defect 
in  clutch);  Schmit  v.  Gillen  (1899) 
41  App.  Div.  302,  58  N.  Y.  Supp.  458 
(contributory  negligence  of  servant  held 
to  be  for  the  jury,  where  defendant  and 
his  foreman  had  declared  that  every- 
thing was  all  right  about  the  trench, 
which  caved  in  for  lack  of  proper  sheath- 
ing, and  plaintiff  testified  that  he  had 
observed  nothing  to  warn  him  of  dan- 
ger) ;  Purcell  Mill  £  Elevator  Co.  v. 
Kirkland  (1898)  2  Ind.  Terr.  169,  47 
S.  W.  311  (servant  assured  that  a  wire 
rope,  the  safety  of  which  he  suspected, 
was  safe)  ;  Wake  v.  Price  (1900)  22  Ky. 
L.  Rep.  696,  58  S.  W.  519  (servant  in- 
jured by  a  defective  skid,  while  he  was 
rolling  a  hogshead)  ;  Grant  v.  Drysdale 
(1883)  10  Sc.  Sess.  Cas.  4th  series, 
1159  (furnace  of  engine  operating  a 
crane  was  so  placed  that  the  live  cinders 
flying  from  it  were  apt  to  fall  on  the 
charges  of  powder  which  were  used  for 
blasting)  ;      Anderson      v.      Steinreich 

(1900)  32  Misc.  680,  66  N.  Y.  Supp. 
498  (servant  assured  that  ceiling,  al- 
though cracked,  was  not  dangerous)  ; 
Siedentop  v.  Buse  (1897)  21  App.  Div. 
592,  47  N.  Y.  Supp.  809  (same  facts); 
Warner  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1895)    62  Mo.  App.  192    (servant  was 

assured  that  ladder  with  worn  rounds 
was  safe)  ;  Jones  v.  St.  Louis  N.  &  P. 
Packet  Go.  (1891)  43  Mo.  App.  398 
(plaintiff  called  the  attention  of  the 
second  mate  to  a  defect  in  a  plank,  and 
v/as  assured  that  it  could  be  safely 
used)  ;  American  Wire  Nail  Co.  v.  Con- 
nelly (1893)  8  Ind.  App.  398,  35  N.  E. 
721  (foreman  assured  workman  that  a 
different  and  more  dangerous  kind  of 
work  was  safe)  ;  Monahan  v.  Kansas 
City   Clay   &   Goal  Co.    (1894)    58   Mo. 


App.  68  (miner  injured  by  falling  of 
unlined  shaft  had  been  assured  it  was 
safe);  Davies  v.  Griffith  (1892)  27 
Ohio  L.  J.  180  (carpenter  employed  by 
a  builder  objected  that  a  scaffold  was 
made  of  insufficient  material,  but 
mounted  it  after  the  builder  had  as- 
sured him  that  it  was  all  right)  ;  Rich- 
ards V.  Hayes  (1897)  17  App.  Div.  422, 
45  N.  Y.  Supp.  234  (servant  ine'iperi- 
enced  in  the  construction  of  scaffolds 
was  told  by  his  foreman  that  the  one  on 
which  his  work  required  him  to  be  was 
safe)  ;  Fried  &  R.  Packing  Go.  v.  Eugel 
(1910)  105  C.  C.  A.  402,  183  Fed.  110 
(engineer  assured  servants  at  work  in 
trench  that  platform  was  safe)  ;  Rogers 
V.  South  Covington  dc  C.  Street  R.  Go. 
(1908)  33  Ky.  L.  Rep.  1067,  112  S.  W. 
630  (foreman  assured  plaintiff  that 
wrench  was  all  right)  ;  Cole  v.  St.  Louis 
Transit  Go.  (1904)  183  Mo.  81,  81  S. 
W.  1138  (motorman  assured  that  brake 
wa,s  safe)  ;  Keys  v.  Winnshoro  Granite 
Co.  (1905)  72  S.  C.  97,  51  S.  E.  549 
(servant  assured  that  clamps  holding 
wire  was  safe)  ;  Keys  v.  Winnshoro 
Granite  Go.  (1907)  76  S.  C.  284,  56 
S.  E.  949  (plaintiff  was  assured  that 
clamps  holding  guy  wires  of  derrick 
were  safe). 

In  Haas  v.  Balch  (1893)  6  C.  C.  A. 
201,  12  U.  S.  App.  534,  56  Fed.  984, 
the  plaintiff,  when  called  to  engage  in 
shoveling  gravel  into  oars  under  an 
overhanging  bank,  noticed  its  appear- 
ance and  inquired  of  the  foreman  as  to 
its  safety.  The  foreman,  who  had  pre- 
viously been  upon  the  bank,  endeavor- 
ing to  throw  it  down,  went  up  again, 
when  thus  appealed  to,  for  the  purpose 
of  examining  it;  and  he  then  repeated 
the  assurance  of  safety,  accompanied 
with  the  order  which  he  had  given  when 
he  first  instructed  the  plaintiff  to  assist 
in  the  loading  of  the  cars.  The  court 
said:  "It  certainly  cannot  be  said,  as 
a  matter  of  law,  that  the  plaintiff  was 
not  justified  in  giving  some  M'eight  to, 
and  placing  some  reliance  upon,  assur- 
ances thus  given  and  repeated.  There 
were  other  facts  to  be  weighed  in  con- 
nection with  the  assurances  given  by 
the  foreman,  upon  the  question  of  con- 
tributory negligence  on  the  part  of  the 
plaintiff, — such  as  the  composition  of 
the  bank,  the  character  of  the  overhang- 
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statements  he  was  responsible,  that  certain  dangerous  conditions,  of 
which  the  servant  had  acquired  knowledge,  had  been  remedied ;  ^  or 
that  certain  precautions  to  secure  his  safety  would  be  taken ; '  or  that 

ing  crust,  the  fact  that  it  had  remained  (mine  boss  assured  miner  that  room  had 

in  its  then  condition  since  the  previous  been  made  safe). 

day,  and  that  it  had  resisted  the  efforts  A  servant  who  failed  to  make  an  in- 

of  the  foreman  to  throw  it  down.     Un-  vestigation  as  to  whether  the  machinery 

der  these  circumstances,  we  think  that  had    stopped   before    attempting    to   do 

the  questions  of  the  assumption  of  the  certain  worlc,   which   could  be   done   in 

risk  and  of  contributory  negligence  on  safety    only   when    the   machinery   had 

the  part  of  plaintiff  were  for  the  jury,  stopped,  had  a  right  to  rely  upon  the 

and  not  for  the  court,  and  that  it  was  master's  assurance  that  the  machinery 

error  to  withdraw  them  from  the  jury."  was  stopped  and  that  the  work  could 

2  Atchison,  T.  d  S.  F.  R.  Go.  v.  Mc-  be  done.     Price  &  L.  Cider  £  Vinegar 

Kee   (1887)    37  Kan.  592,  15  Pac.  484  Co.  v.  Haley   (1910)    137  Ky.  305,  125 

(superintendent  told  plaintiff  that  ma-  S.  W.  720. 

chine  complained  of  had  been  repaired)  ;  After  a  repair  of  machinery  and  an 

Laiorence  v.  Magemeyer  d  Co.  ( 1892 )  93  assurance  that  it  is  all  right,  the  serv- 

Ky.  591,  20  S.  W.  704   (servant  had  re-  ant  has   a   right   to   continue   at   work 

fused   to  use  a  saw  unless   it  was   re-  without   being   charged   with    contribu- 

paired,    and   only   resumed   work   when  tory  negligence.     Connolly  v.  St.  Joseph 

informed  by  the  machinist  that  it  was  Press  Printing  Co.  (1901)   166  Mo.  447, 

"all  right")  ;   Goggin  v.  D.  M.  Oshome  66  S.  W.  268. 

d  Co.   (1896)   115  Cal.  437,  47  Pac.  248  S  A  servant  whose  business  it  is  to  ex- 

(same    facts)  ;     Sopherstein   v.    Bertels  amine   revolvers    after   they   have   been 

(1896)  178  Pa.  401,  35  Atl.  1000  (em-  tested  has  a  right  to  rely  to  some  extent 
ployee,  after  discovering  that  a  machine  on  the  tester's  assurance  that  he  would 
was  out  of  order,  and  informing  the  leave  no  unexploded  cartridges  in  the  re- 
superintendent  thereof,  continued  to  op-  volvers.  Anderson  v.  Duckworth  ( 1894 ) 
erate  it  after  the  superintendent  had  162  Mass.  251,  38  N.  E.  510.  Compare 
done  some  work  upon  it  and  pronounced  Bradley  v.  New  York  C.  R.  Co.  (1874) 
it  all  right)  ;  Nelson  v.  St.  Paul  Plow  3  Thomp.  &  C.  288  (laborer  entitled  to 
Works  (1894)  57  Minn.  43,  58  N.  W.  rely  on  assurance  of  track  master  that 
868  (superintendent  told  servant  that  a  warning  of  the  approach  of  trains  would 
machine  the  defects  of  which  he  had  be  given)  ;  Edgar  v.  New  York,  N.  E. 
previously  discovered  had  been  re-  d  H.  R.  Co.  (1905)  188  Mass.  420,  74 
paired)  ;  Hayward  v.  Key  (1905)  70  C.  N.  E.  911  (superintendent  promised  to 
C.  A.  402,  138  Fed.  34  (similar  facts)  ;  "look  out"  for  servant)  ;  Curtis  v.  Mc- 
Pioneer    Min.    d    Mfg.    Co.    v.    Smith  Nair  (1903)   173  Mo.  270,  73  S.  W.  167 

(1907)  150  Ala.  356,  43  So.  561  (super-  (servant  assured  that  furnace  would  not 
intendent  assured  miner  that  entry  was  be  blown  hard  until  screen  was  re- 
no  longer  dangerous )  ;  Lynch  v.  N.  T.  placed )  ;  Missouri,  K.  d  T.  R.  Co.  v. 
Stevens  d  Sons  Co.  (1905)  187  Mass.  Kellerman  (1905)  39  Tex.  Civ.  App. 
397,  73  N.  E.  478  (servant  assured  that  274,  87  S.  W.  401  (switchman  at  work 
machine  which  foreman  had  agreed  the  on  car  assured  by  foreman  that  he 
day  before  to  repair  was  all  right)  ;  would  keep  lookout  and  give  signals  for 
Connolly  v.  St.  Joseph  Press  PrvrUimg  him)  ;  Mathews  v.  Daly-West  Min.  Co. 
■Co.    (1901)    166  Mo.  447,  66  S.  W.  268  (1904)  27  Utah,  193,  75  Pac.  722  (that 

(foreman  assured  plaintiff  that  the,  machinery  was  to  be  shut  down  for  re- 
spindle   of   which   the  latter   had   com-  pairs). 

plained  had  been  repaired  and  was  all  Contributory  negligence  of  the  serv- 

right)  ;    Jefferson   d   N.    W.   R.    Co.   v.  ant  is  for  the  jury  upon  evidence  that 

Woods  (1901)  —  Tex.  Civ.  App.  — ,  64  the  employee  was  injured  by  the  descent 

S.  W.  830  (engineer  assured  that  prom-  of  an  elevator  while  he  was  at  the  bot- 

ised  repairs  to  road  had  been  made);  torn    of   the    elevator   well    picking   up 

Virginia  Iron,  Goal  d  Coke  Co.  v.  Mun-  paper,  and  that  the  superintendent  had 

aey   (1909)    110  Va.  156,  65  S.  E.  478  virtually  promised  to  look  out  for  him 
M.  &  S.  Vol.  IV.— 249. 
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a  certain  future  event  which  was  expected  to  happen  would  not  hap- 
pen before  a  certain  time ;  *  or  that  an  occurrence  which  would  en- 
danger his  safety  could  only  happen  as  a  consequence  of  some  par- 
ticular thing's  being  done ;  ^  or  that  he  would  not  incur  any  hazard  in 
operating  an  appliance  in  a  certain  manner.® 

If  the  servant  is  otherwise  entitled  to  rely  upon  the  master's  assur- 
ance that  there  is  no  danger,  the  mere  fact  that  he  was  told  by  a  fel- 
low servant  that  there  was  danger  is  not  enough  to  render  him 
chargeable,  as  matter  of  law,  with  contributory  negligence.' 


while  so  engaged.     Scullane  v.  Kellogg 
(1897)   169  Mass.  544,  48  N.  E.  622. 

On  the  ground  that,  if  the  defendant 
by  his  own  act  has  thrown  the  plaintiff 
off  his  guard,  and  given  him  reason  to 
believe  that  vigilance  is  not  needed,  the 
lack  of  such  vigilance  on  the  part  of 
the  plaintiff  is  no  bar  to  his  claim,  it 
has  been  held  that  one  employed  to  fix 
the  pipes  on  a  blower  used  for  remov- 
ing shavings  from  a  mill,  and  who  is 
injured,  while  putting  his  hand  through 
the  casing  to  adjust  the  pipe,  by  the 
employer's  starting  the  blower  without 
his  knowledge  and  without  giving  him 
notice,  after  inducing  him  to  believe 
that  it  would  not  be  started  until  he 
was  notified,  is  entitled  to  recover  for 
such  injury.  Kinney  v.  FoUcerts  (1889) 
78  Mich.  687,  44  N.  W.  152. 

Compare,  generally,  the  cases  in  chap- 
ter XLix.,  ante,  as  to  the  master's  duty 
to  warn  his  servant;  and  also  those  cit- 
ed in  §  1271,  ante. 

A  man  shoveling  shale  at  the  foot  of 
a  pit  is  not  obliged  to  observe  the  prog- 
ress of  the  driller's  work  at  the  top 
of  the  pit,  but  may  rely  upon  the  warn- 
ings which  the  pit  boss  is  required  by  a 
rule  of  the  company  to  give.  Coffey- 
ville  Vitrified  Brick  d  Tile  Go.  v. 
Shanks  (1904)  69  Kan.  306,  76  Pac. 
856. 

A  servant  does  not,  as  matter  of  law, 
assume  the  risk  of  injury  from  working 
under  an  overhanging  frozen  crown  in  a 
sand  pit,  if  he  is  commanded  under 
pain  of  discharge  to  do  so  by  his  mas- 
ter's representative,  with  the  assurance 
that  the  representative  had  tested  it  and 
found  it  was  safe.  Brovm  v.  Lennane 
(1908)  155  Mich.  686,  30  L.R.A.(N.S.) 
453,  118  N.  W.  581. 

A  servant  will  not  be  held  guilty  of 
contributory  negligence  as  a  matter  of 
law  in  putting  his  head  and  shoulders 


into  an  elevator  shaft  and  being  in- 
jured by  being  struck  by  the  counter- 
weight, when  the  master  had  expressly 
promised  him  that  the  elevator  would 
not  be  moved  without  warning.  Larson. 
V.  Haglin  (1908)  103  Minn.  257,  114 
N.  W.  958. 

4  That  the  boss  or  foreman  of  a  rail- 
road told  a  trackman  that  no  train  or 
engine  would  come  over  a  certain  bridge 
until  a  certain  hour  may  properly  be 
taken  into  consideration  by  the  jury  in 
determining  whether  he  was  negligent 
in  not  seeing  the  engine  which  injured 
him  while  he  was  crossing  the  bridge 
before  that  hour,  in  the  dark,  although 
coming  in  a  direction  opposite  to  that 
in  which  he  himself  was  walking  ( Brew- 
er and  Brown,  JJ.,  dissented  on  the 
ground  that  the  plaintiff  was  negligent, 
as  a  matter  of  law.)  Northern  P.  R.. 
Co.  V.  Amato  (1892)  144  U.  S.  465,  36 
L.  ed.  506,  12  Sup.  Ct.  Rep.  740,  affirm- 
ing (1892)  1  C.  C.  A.  468,  1  U.  S.  App. 
113,  49  Fed.  881,  affirming  (1891)  46 
Fed.  561;  Floettl  v.  Third  Ave.  R.  Go. 
(1896)  10  App.  Div.  308,  41  N.  Y.  Supp. 
792  (workman  went  under  track  in  re- 
liance on  statement  of  foreman  that  no 
car  would  pass  until  a  time  much  later 
than  the  time  of  the  accident) . 

iBlanton  v.  Dold  (1891)  109  Mo.  75,. 
18  S.  W.  1149  (plaintiff  not  negligent, 
as  matter  of  law  in  putting  his  hand 
inside  a  machine  which,  he  was  assured 
by  the  foreman,  would  not  start  with- 
out the  pulling  of  a  rope). 

6  The  question  of  the  servant's  due 
care  is  for  the  jury,  where  his  injury 
resulted  from  his  reliance  upon  the 
assurance  of  his  foreman  that  the  jack- 
screw  which  he  was  operating  might 
safely  be  lowered  a  certain  distance. 
Knight  v.  Overman  Wheel  Go.  (1899) 
174  Mass.  455,  54  N.  E.  890. 

'i  McKee  v.   Tourtellotte    (1896)    167" 
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In  some  cases  the  doctrine  has  been  laid  down  that,  although  a  de- 
fect is  apparent,  yet,  if  the  servant  proceeds  to  work,  on  an  assurance 
given  by  the  master  that  it  is  safe  to  do  so,  the  master  is  liable  for  a 
resulting  injury,  unless  the  extra  hazard  is  so  palpable  that  no  man  of 
ordinary  intelligence  and  prudence  would  incur  it.*  This  doctrine 
would  appear  to  be  simply  the  logical  equivalent  of  that  which  de- 
clares that  the  fact  of  a  servant's  incurring  a  known  danger  does  not 
necessarily  imply  that  he  was  negligent.  See  §  1236,  ante.  If  the 
language  used  means  anything  more  than  this,  it  cannot  be  reconciled 
with  that  which  is  found  in  the  cases  cited  in  the  next  subdivision  of 
this  section.  But  it  is  not  amiss  to  notice  that  the  decisions  which 
embody  this  doctrine  where  all  rendered  in  Missouri,  a  state  in  which 
the  power  of  the  courts  to  control  or  override  verdicts  seems  to  be 
more  sparingly  exercised  than  in  most  jurisdictions.  See  §  1214, 
ante. 

In  one  case  it  was  argued  that  the  rule  as  to  the  effect  of  an  assur- 
ance of  safety  should  be  different  where  the  appliance  was  of  an  ex- 
tremely simple  character,  such  as  a  ladder;  but  this  contention  did 
not  prevail.* 

The  servant's  position  is,  of  course,  proportionally  strengthened 
where  he  was  not  only  assured  that  the  conditions  complained  of  did 
not  imperil  his  safety,  but  also  that  they  would  be  altered  for  the 
better,^"  (see  chapter  lv.,  ante)  ;  or  where  the  fact  of  the  servant's 

Mass.    69,    48    L.R.A.    542,    44    N.    E.  fers  through  going  back  to  work  before 

1071.  the  manager's  promise  is  fulfilled  shall 

^Aldridge  v.  Midland  Blast  Furnace  be  considered  due  to  his  own  rashness, 

Co.    (1883)    78   Mo.    559;    Monahcm   v.  or  to  his  having  implicity  relied  on  the 

Kamsas  City  Clay  <£  Coal  Co.  (1894)  58  assurances  so  given  him.     Paterson  v. 

Mo.  App.  68;  Jones  v.  St.  Louis,  N.  &  Wallace  (1854)  1  Macq.  H.  L.  Cas.  748, 

P.  Packet  Co.  (1891)   43  Mo.  App.  398;  28  Eng.  L.  &  Eq.  Rep.  48. 

Slagel  v.    Chas.   H.   Nold   Lumber   Co.  See  also  Chicago  Drop  Forge  &  Foun- 

(1909)    138   Mo.   App.   432,    122   S.   W.  dry   Co.   v.   Yam   Dam    (1894)    149   111. 

321;   8t.  Berna/rd  Coal  Co.  v.  Southard  337,  36  N.  E.  1024,  affirming   (1893)   50 

(1903)    25  Ky.  L.  Rep.   638,  76   S.  W.  111.    App.    470     (inexperienced    servant 

167     (dangerous    condition    of    roof    of  went  on  using  a  defective  machine  after 

mine).  the  foreman  had  assured  him  that   it 

9  Warner  v.  Chicago,  B.  I.  d  P.  R.  was  all  right,  and  that  he  would  short- 
Co.  (1895)  62  Mo.  App.  192  (servant  ly  be  supplied  with  a  contrivance  which 
used  a  ladder  with  worn  rounds).  would  diminish  the  peril)  ;  Latimer  v. 

10  Where  a  miner  complains  of  being  General  Electric  Go.  (1908)  81  S.  C. 
exposed  to  danger  from  the  possible  fall  374,  62  S.  E.  438  (servant  at  work  near 
of  a  large  stone  in  the  roof  of  a  tunnel,  electrical  appliances  had  been  assured 
and  is  not  only  assured  by  the  under-  that  current  would  be  cut  off)  ;  War- 
ground  manager  of  the  mine  that  there  ner  v.  Chicago,  R.  I.  &  P.  R.  Co.  ( 1895 ) 
is  no  risk,  but  receives  a  promise  from  62  Mo.  App.  191  (ladder  with  worn 
the  same  official  that  the  stone  will  be  rounds)  ;  Young  v.  Merca/ntile  Steam 
very  shortly  removed,  it  is  for  the  jury  Laundry  Co.  (1901)  198  Pa.  553,  48 
to  say  whether  an  injury  which  he  suf-  Atl.  497    (servant  assured  that  certain 
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having  acted  under  a  specific  order  constitutes  a  distinct  and  addi- 
tional element  in  the  case  *'  (see  chapter  lvi.,  ante.) 

b.  Negligence  predicahle  as  matter  of  law. — Contributory  negli- 
gence is  said  to  be  predicable,  as  a  matter  of  law,  of  the  undertaking 
or  continuance  of  work  involving  exposure  to  an  abnormal  danger, 
whenever  the  condition  to  which  the  assurance  related  was  apparent 
to  a  person  in  the  exercise  of  ordinary  care ;  ^^  or  where  the  inade- 

promised  repairs  in  a  mangle  had  been  to  the  injury,  and  according  to  his  own 

completed  before  she  resumed  work).  testimony  did  not  know  where  the   8- 

l''- McEee  v.  Tourtellotte    (1896)    167  inch  wall  began.     Starr  v.  Kreuzberger 

Mass.  69,  48  L.R.A.  542,  44  N.  E.  1071;  (1900)    129  Cal.  123,  79  Am.  St.  Rep. 

KeegoM  v.   Kavanaugh    (1876)    62  Mo.  92,  61  Pac.  787. 

230   (held  to  be  a  question  for  the  jury  The  defendants  are  not  entitled  to  a 

whether  a  hod  carrier  engaged  in  help-  peremptory   instruction   in   their   favor 

ing  to  build  a  wall  at  the  foot  of  an  where  the  injury  was  caused  by  the  fall 

embankment    of    earth    20    or    30    feet  of  a  scaffold,  and  it  was  in  evidence  that 

deep,  and  not  shored  or  propped  up,  was  the  accident  occurred  when  plaintiff  was 

negligent  in  obeying  orders  to  go  down,  helping  three  others  carry  a  timber  near 

although  reluctant  to   do   so,  when   he  the   place   on  a   scaffold  where  he   had 

was  told  that  there  was  no   danger)  ;  been  making  repairs,  a  short  time  pre- 

Jaclcson  v.    Georgia  B.   Co.    ( 1886 )    77  viously,  and  that,  fearing  for  the  strength 

Ga.  82    (section  hand,  after  inquiry  as  of  the  staging,  he  had  asked  the  fore- 

to  danger,  was  ordered,  with  a  curse,  man  if  it  was  safe,  who  said  it  was  if 

to  obey  or  leave,  and  told  there  was  no  not  loaded  down  with  timbers,  and  or- 

danger)  ;     Chicago    Anderson    Pressed  dered  plaintiff  to  go  on  with  his  work. 

Brick  Go.  v.  SobkovHak    (1892)    45  111.  and  not  ask  so  many  questions.     Lam- 

App.  317,  affirming  (1894)   148  111.  573,  hert  v.  Missisquoi  Pulp  Go.    (1900)    72 

36   N.   E.   572    (servant,   after  protest,  Vt.  278,  47  Atl.  1085. 

had  gone  to  dig  under  a  bank  of  earth  12  Lawrence     v.     Eagemeyer     £     Co. 

in  response  to  an  express  order  and  an  (1892)   93  Ky.  591,  20  S.  W.  704;  Ora- 

assurance    of   safety)  ;    Smith   v.   Ken-  ham  v.  Newburg  Orrel  Coal  &  Goke  Go. 

tucky   Lumber   Co.    (1904)    25   Ky.    L.  (1893)    38  W.  Va.  273,   18  S.  E.  584; 

Rep.  1386,  78  S.  W.  120 ;  Galveston,  S.  Chicago  Screw  Go.  v.  Weiss  ( 1903 )   107 

d  S.  A.  B.   Co.  V.   Sanchez    (1909)    —  111.  App.  39,  affirmed  in  (1903)   203  111. 

Tex.  Civ.  App.  — ,  122  S.  W.  44   (serv-  536,  68  N.  E.  54  (plaintiff  assured  that 

ant  engaged  in  emptying  oil  tank,  had  machine  was  not  dangerous), 

"been  assured  tank  was  in  proper  shape  In   a   case  where   plaintiff,   who  was 

and  was  told  to  go  ahead) .  employed  by  defendant  to  operate  a  ma- 

The  contributory  negligence  of  the  chine  used  for  planing  boards,  asked  for 
plaintiff  was  held  to  be  for  the  jury  an  assistant,  and  his  request  was  re- 
Tvhere  the  evidence  was  that  he  was  en-  fused,  the  foreman  assuring  him  that 
gaged  in  laying  a  4-inch  wall  in  front  he  could  operate  the  machine  by  him- 
of  an  old  wall,  and  tying  the  two  to-  self  without  danger,  the  defendant  was 
gether;  that  the  old  wall  was  13  inches  held  not  to  be  liable  for  an  injury  re- 
thick,  up  to  14  feet  in  height,  with  an  suiting  from  a  board  turning  over  and 
8-inch  fire  wall  and  gable  built  on  top  pushing  plaintiff's  hand  into  the  knives 
of  it;  that,  after  building  the  4-ineh  of  the  machine,  as  the  knives  were  vis- 
wall  up  12  feet,  defendant  ordered  plain-  ible,  and  the  danger  to  plaintiff  from 
tiff  and  others  to  take  a  course  of  brick  putting  his  hands  close  to  the  knives 
from  the  old  wall;  that,  when  plaintiff  was  perfectly  apparent.  Reis  v.  Struck 
inauired,  "Aren't  we  getting  pretty  (1901)  23  Ky.  L.  Rep.  1113,  64  S.  W 
high?"   defendant  replied,    "No;    that's  729. 

all  right;"  that,  in  consequence  of  re-  Where    the    servant    knew    that    the 

moving  such  course,  the  gable  wall  fell  place   of  work  was  unsafe,   it   is  erro- 

on    plaintiff;     and    that    plaintiff    had  neous  to  give  an  unqualified  instruction 

worked  for  defendant  two  years  prior  to  the  effect  that  he  is  entitled  to  re- 
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quacy  of  the  appliances  was  palpable ;  ^^  or  where  the  servant  had 
equal  means  of  knowledge,  as  compared  with  those  of  the  person  giv- 
ing the  assurance.^* 


cover  if  he  had  been  assured  by  the 
master's  representative  that  it  was  safe. 
Breckinridge  &  P.  Syndicate  v.  Murphy 
(1897)  18  Ky.  L.  Eep.  915,  38  S.  W. 
700. 

An  instruction  is  erroneous  which 
gives  the  jury  to  understand  that  a 
mason  employed  by  a  contractor  is  not 
absolved  from  any  care  in  inspecting 
the  construction  of  a  scaffolding  on 
which  he  is  directed  to  worlt,  merely 
because  the  foreman  tells  him  that  it 
is  all  right  and  ready  for  him  to  work 
on.  Bannon  v.  Sunden  (1896)  68  111. 
App.  164. 

That  the  assurance  of  the  person  in 
charge  of  the  work  that  he  would  see 
that  the  plaintiff  weis  guarded  against 
danger  was  not  sufficient  to  justify  the 
latter's  continued  exposure  to  the  known 
risk  of  the  environment, — at  all  events 
where  the  circumstances  were  such  that 
it  was  impossible  for  that  person  to  give 
the  plaintiff  such  warning  as  would  en- 
able him  to  escape  the  peril, — is  dedu- 
cible  from  the  decision  in  Reese  v.  Clark 
(1892)  146  Pa.  465,  23  Atl.  246  (in- 
jury caused  by  the  fall  of  some  heavy 
iron  plates,  propped  up  by  bricks  which 
the  plaintiff  was  removing). 

One  ordered  by  his  superior  to  make 
a  car  coupling,  under  such  circum- 
stances that  the  danger  was  great  and 
apparent,  although  induced  to  act  by  a 
promise  that  the  car  should  be  stopped 
in  time  to  avoid  accident  to  him,  can- 
not recover  for  injury  sustained,  if  ordi- 
nary prudence  would  have  dictated  a 
refusal.  Louisiana  Extension  R.  Co.  v. 
Carstens  (1898)  19  Tex.  Civ.  App.  190, 
47  S.  W.  36. 

ISBradlury  v.  Goodwin  (1886)  108 
Ind.  286,  9  N.  E.  302. 

UPerschke  v.  Hencken  (1897)  44  K 
Y.  Supp.  265 ;  Marsen  v.  Nichols  Copper 
Co.  (1909)  134  App.  Div.  294,  118  N. 
Y.  Supp.  867,  appeal  dismissed  in 
(1911)  201  N.  Y.  549,  95  N.  E.  1133; 
Lewis  V.  Cehlen  (1910)  136  App.  Div. 
855,  122  N.  Y.  Supp.  89;  McEillop  v. 
Superior  Shipluilding  Co.  (1910)  143 
Wis.  454,  127  N.  W.  1053. 

Where  the  evidence  shows  that  a  man 
employed  to  do  work  on  a  shaft  em- 
ployed the  deceased,  who  was  a  man  of 


experience  as  a  miner;  that  it  was  for 
that  reason  he  was  employed;  that  the 
matter  of  gas  was  talked  over  between 
them;  that  they  both  knew  that  the 
shaft  was  making  a  little  gas ;  and  that 
they  both  thought  there  would  not  be 
any  danger  by  using  care, — an  instruc- 
tion to  the  effect  that  if  the  jury  be- 
lieve that  deceased  went  upon  a  plat- 
form in  the  shaft  by  request  of  and 
under  employment  of  defendant,  and 
that  before  he  went  thereon  defendant 
or  his  agents  informed  him  that  it  was 
safe  from  explosive  gases,  and  that  he 
had  reason  to  believe  it  was  safe,  as  de- 
fendant had  informed  him,  then  he  did 
not  go  thereon  voluntarily, — is  not  ap- 
plicable to  the  testimony.  Cold  Run 
Coal  Co.  V.  Jones  (1889)  127  111.  379, 
8  N.  E.  865,  20  N.  E.  89. 

As  a  complaint  alleging  that  the 
plaintiff,  a  carpenter,  was  injured  by 
the  giving  way  of  a  window  casing  by 
which  he  was  supporting  himself  while 
doing  some  work  on  a  roof  shows  that 
he  was  injured  by  a  risk  as  open  to  his 
own  observation  as  that  of  his  employ- 
er, he  cannot  recover,  although  there 
are  also  allegations  that  his  employer 
assured  him  of  the  safety  of  that  man- 
ner of  working,  and  commanded  him  to 
proceed  in  that  way.  Hencke  v.  Ellis 
(1901)   110  Wis.  532,  86  N.  W.  171. 

In  Haas  v.  Balch  (1893)  6  C.  C.  A. 
201,  12  U.  S.  App.  534,  56  Fed.  984,  the 
cases  which  declare  the  general  rule  to 
be  that,  where  the  servant  is  of  mature 
age,  and  of  ordinary  intelligence,  he 
cannot  recover  for  an  injury  caused  by  a 
known  risk,  even  though  assured  by  an 
agent  or  representative  of  the  master 
that  there  is  no  danger,  have  been  thus 
commented  upon:  "In  all,  or  nearly 
all,  these  cases  the  employee  had  equal 
knowledge  of  the  risk  to  be  apprehend- 
ed with  the  master  or  his  representative, 
and  hence  was  not  relieved  from  the 
duty  of  exercising  his  own  judgment 
upon  the  question  whether  he  would  or 
would  not  subject  himself  to  the  known 
dangers  of  the  situation.  There  arff 
other  cases  which  hold  the  rule  to  be 
that  when  a  servant  is  directed  by  the 
master  or  his  representative  to  place 
himself  in  a  situation  of  danger,  the  law 
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1377.  [454]  Contributory  negligence  in  respect  to  the  manner  of 
performing  the  work. — Although  the  servant  may  have  been  justified 
in  relying  upon  the  assurance  of  the  employer  that  no  abnormal  dan- 
ger V70uld  be  incurred,  his  action  will  nevertheless  be  barred  if  it  is 
shown  that,  while  he  was  engaged  in  the  performance  of  the  work,  he 
failed  to  exercise  ordinary  care  in  avoiding  an  obvious  peril.^ 


will  not  charge  him  with  the  risks  of 
the  situation,  or  hold  him  guilty  of  con- 
tributory negligence,  unless  the  danger 
is  80  glaring  that  no  prudent  man  would 
subject  himself  thereto,  even  in  obedi- 
ence to  the  commands  of  a  master.  The 
difference  observable  in  these  cases  in 
the  weight  given  to  an  assurance  of 
safety  on  the  part  of  the  master  or  his 
representative  is  mainly  due  to  the  dif- 
ferent state  of  facts  proven  in  the  sev- 
eral cases  upon  the  point  of  equal 
knowledge  or  means  of  knowledge  be- 
tween the  master  and  servant  of  the 
risk  to  be  incurred  in  the  given  instance. 
The  fact  that  the  assurance  of  safety 
has  been  given  is  one  to  be  weighed  in 
each  case.  The  weight  to  be  given 
thereto  is  dependent  upon  the  circum- 
stances of  the  particular  case.  If,  in  a 
given  instance,  the  servant,  being  of 
mature  age  and  of  ordinary  intelligence, 
has  equal  knowledge  with  the  master  of 
the  dangers  to  be  apprehended,  and  he 
voluntarily  subjects  himself  thereto, 
knowing  of  their  existence,  the  mere 
fact  that  he  had  received  an  assurance 
that  there  was  no  risk  to  be  dreaded  or 
avoided  might  be  of  little  avail  in  re- 
lieving him  from  a  charge  of  contribu- 
tory negligence.  On  the  other  hand,  if 
the  master  or  his  representative  has 
superior  knowledge  or  means  of  knowl- 
edge of  a  given  situation  and  of  its 
safety,  or  the  contrary,  and  he  assures 
the  servant  that  he  can  safely  undertake 
a  given  work,  such  an  assurance  may 
justify  the  servant  in  undertaking  the 
work  in  reliance  upon  the  superior 
knowledge  of  the  master,  and  without 
being  liable  to  the  charge  of  negligence 
in  so  doing,  unless  the  danger,  in  the 
language  of  the  Supreme  Court,  in  Dis- 
trict of  Columbia  v.  MoElligott  (1886) 
117  U.  S.  633,  29  L.  ed.  949,  6  Sup.  Ct. 
Rep.  888,  is  so  imminent  or  manifest 
as  to  prevent  a  reasonably  prudent  man 
from  risking  it." 


An  experienced  sawyer  is  not  justi- 
fied in  attempting  to  shift  the  belt  of 
a  saw  while  standing  on  the  side  near- 
est the  saw,  merely  because  the  employer 
told  him  that  that  was  the  proper  side 
to  stand  on.  Luohey  v.  Sofield  (1904) 
—  N.  J.  L.  — ,  57  Atl.  870. 

If  the  master  gives  the  servant  to  un- 
derstand that  he  does  not  consider  the 
risk  one  which  a  prudent  person  should 
refuse  to  undertake,  the  servant  has  a 
right  to  rely  upon  his  master's  judg- 
ment, unless  his  own  is  so  clearly  op- 
posed thereto  that  in  fact  he  does  not 
rely  upon  his  master's  opinion.  Levy 
V.  Rosenblatt  (1902)  21  Pa.  Super.  Ct. 
543. 

1  On  this  ground  it  has  been  held  that 
no  action  could  be  maintained  where  the 
servant  inserted  his  hand  inside  the 
fence  which  surrounded  a  saw,  and  came 
in  contact  with  the  saw,  while  he  was 
attempting  to  pick  up  a  piece  of  chain 
near  it.  Schultz  v.  C.  0.  Thompson 
Lumber  Co.  (1895)  91  Wis.  626,  65  N. 
W.  498. 

Where  a  servant  employed  to  dig 
clay  by  undermining  it  was  injured, 
while  digging  a  trench  8  feet  wide 
through  a  bank,  by  clay  from  the  rear 
wall  falling  and  catching  him  where  he 
stood  between  it  and  the  end  of  a  cart 
which  was  standing  in  the  trench,  it  was 
held  that  he  could  not  recover  on  the 
theory  that  the  foreman  had  assured 
him  that  he  could  work  in  safety  in  the 
trench  while  digging  as  directed,  inas- 
much as  the  danger  was  not  in  the  man- 
ner of  the  digging,  but  in  undermining 
without  leaving  supports,  which  was  un- 
derstood by  him,  and  in  taking  his  posi- 
tion between  the  wall  and  the  cart, 
where  it  was  difficult  to  escape  if  the 
bank  fell.  Gisney  v.  Pennsylvania  Sew- 
er Pipe  Co.  (1901)  199  Pa.  519,  49  Atl. 
309. 


CHAPTEE  LVIIL 

LIABILITY  FOR  INJURIES  RECEIVED  BY  THE  SERVANT  IN  OBEYING 
AN  ORDER  TO  PERFORM  DUTIES  OUTSIDE  THE  SCOPE  OF  HIS  ORIGI- 
NAL CONTRACT. 

1378.  Introductory. 

1379.  Necessity  of  showing  that  the  servant  was  transferred  to  essentially  new 

duties. 

1380.  — and  that  the  order  by  which  he  was  transferred  was  within  the  powers 

of  the  employee  giving  it. 

1381.  — and  that  the  order  was  negligent. 

1382.  Special  grounds  on  which  negligence  is  inferred. 

1383.  Assumption  of  risks  as  a  defense;  generally. 

1384.  Risks  not  assumed  unless  known. 

1385.  Risks  assumed,  if  known. 

1386.  What  risks  fall  within  this  description. 

1387.  Indiana  doctrine  as  to  assumption  of  risks. 

1388.  Doctrine   of  common   employment  qualified  as  regards  servants  working 

outside  the  scope  of  their  employment. 

1389.  Contributory  negligence  in  undertaking  the  new  work. 

1390.  Absence  of  compulsion  an  essential  element  of  assumption  of  risks  and 

contributory  negligence. 

a.  Generally. 

b.  Protest  or  objection  omitted  or  made. 

c.  Fear  of  discharge. 

1391.  Contributory  negligence  in  regard  to  the  manner  of  performing  the  work. 

1392.  Injuries  due  to  risks  entirely  disconnected  from  the  servant's  duties;  right 

of  action  for. 

1378.  [455]  Introductory.— The  risks  with  which  we  have  hither- 
to been  concerned  fall  into  two  categories, — viz.,  those  ordinarily  in- 
cident to  the  employment,  and  those  which  are  extraordinary,  in  the 
sense  that  they  would  not  have  existed  if  the  master  had  not  been 
derelict  in  regard  to  his  specific  duties  to  furnish  reasonably  safe  ap- 
pliances and  see  that  they  are  used  according  to  a  proper  system.    In 

the  present  chapter  it  is  intended  to  collect  the  decisions  relating  to 

3975 


3970 


MASTER  AND  SERVANT. 


[chap.  Lvin. 


injuries  caused  by  another  class  of  extraordinary  risks, — viz ,  those 
which  fall  into  that  category  for  the  reason  that,  being  incident  to- 
work  which  was  not  within  the  scope  of  the  original  contract  of  hir- 
ing, they  are  not  among  those  which  he  expected  to  encounter.'' 

1379.  [456]  Necessity  of  showing  that  the  servant  was  transferred 
to  essentially  new  duties. — The  evidential  prerequisites  to  the  estab- 
lishment of  a  right  of  action,  and  the  defenses  available  to  the  master,, 
are  sufficiently  indicated  by  the  headings  of  the  ensuing  sections.  To 
let  in  the  application  of  the  special  principles  appropriate  to  the  class 
of  cases  now  under  discussion,  it  must,  in  the  first  place,  be  shown 
that  the  order  really  did  take  the  servant  outside  the  scope  of  his 
original  employment,  and  did  not  merely  direct  the  performance  of 
duties  somewhat  different  to  those  which  were  required  from  him  in 
the  regular  course  of  his  work.* 


1  "The  hazards  incident  to  the  new 
work  may  be  considered  extra  hazard- 
ous as  being  outside  of  the  regular  em- 
ployment, and  additional  to  the  risks 
thereof."  Consolidated  Coal  Co.  v. 
Haenni  (1893)  146  111.  614,  35  N.  E. 
162. 

That  the  element  of  nonanticipation 
(see  §  1181,  ante)  is  the  connecting  link 
between  cases  involving  this  and  the 
other  classes  of  extraordinary  risks  is 
clearly  brought  out  in  the  arguments  of 
several  cases.  See,  especially,  Union  P. 
Jt.  Co.  V.  Fort  (1873)  17  Wall.  553,  21 
L.  ed.  739,  as  quoted  in  §  1388,  post; 
Northern  P.  Coal  Co.  v.  Richmond 
(1893)  7  C.  C.  A.  485,  15  U.  S.  App. 
262,  58  Fed.  Rep.  756. 

1  See  Lyon  v.  Charleston  &  W.  C.  R. 
Co.  (1906)  —  S.  C.  — ,  56  S.  E.  18, 
where  the  test  set  forth  in  the  text  is 
approved  and  the  court  says  that  it 
would  be  difficult  to  state  a  more  ac- 
curate one. 

In  Curran  v.  Merchants'  Mfg.  Go. 
(1881)  130  Mass.  374,  39  Am.  Rep.  457, 
it  was  contended  that  the  case  was  tak- 
en out  of  the  ordinary  line  of  cases  in 
which  the  servant  is  an  adult,  by  the 
fact  that  the  plaintiff,  who  was  fourteen 
and  a  half  years  of  age,  and  had  worked 
in  the  mill  two  and  a  half  years,  was  of 
tender  years,  and  was  set  to  work  in  an 
unusual  place,  doing  what  he  was  not 
accustomed  to  do.  This  argument  was 
rejected  on  the  ground  that  the  evidence 
was  that  the  work  he  was  doing  was 
precisely  like  what  he  had  been  accus- 
tomed to  do  from  time  to  time  during 


the  whole  term  of  his  employment  by 
the  defendant,  and  that  his  injury  did 
not  proceed  from  the  fact  that  he  was 
working  in  dangerous  proximity  to 
other  machinery  over  which  he  had  no 
control. 

It  is  not  without  the  scope  of  employ- 
ment of  one  employed  in  a  car  shop  to 
do  general  work, — such  as  lifting,  carry- 
ing timber,  painting,  etc., — to  assist  in 
lifting  a  ear  upon  its  trucks  with  a 
steam  winch,  where  the  like  service  had 
been  rendered  on  other  prior  occasions 
by  him  and  his  fellows.  Findaly  v. 
Russell  Wheel  d  Foundry  Co.  (1896) 
108  Mich.  286,  66  N.  W.  50  (no  duty 
to  warn). 

The  servant  is  not  shown  to  have 
been  injured  in  doing  work  outside  the 
scope  of  his  employment,  where  the  evi- 
dence is  that  he  had  worked  in  a  mine 
for  some  time  as  a  "bottom  digger," 
but  that  when  rock  fell  from  the  roof 
of  the  mine  he  would  be  called  to  help 
clean  it  up,  and  occasionally,  where 
there  was  loose  rock  overhead,  he  would 
be  required  to  help  pick  it  off;  and  that 
on  the  occasion  of  the  accident  a  track 
layer  in  the  mine  directed  him  to  take 
down  a  rock  in  the  roof  of  the  mine  in 
a  different  place  from  that  in  which  he 
Avas  employed.  Coal  Valley  Min.  Co.  v. 
Nelson    (1900)    87   111.   App.   180. 

Findings  that  the  plaintiff  was  em- 
ployed to  operate  machinery  in  defend- 
ant's mill,  and  that  it  was  his  duty  to 
adjust  it  and  keep  it  in  order,  and  that 
he  was  injured  while  repairing  the  ma- 
chinery, show  that  he  was  injured  while 
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It  should  be  noted  that  these  principles  have  no  application  where 
the  duties  in  which  the  servant  was  engaged  at  the  time  of  the  acci- 
dent were  being  performed  under  a  contract  entirely  distinct  from 
that  under  which  he  first  entered  the  employment.  The  same  general 
reasons  as  those  which  are  deemed  to  justify  the  doctrine  of  the  as- 
sumption of  the  ordinary  risks  of  an  employment  necessarily  require 
the  inference  that  the  servant  cannot  recover  for  injuries  due  to  the 
ordinary  risks  of  such  work,  although  they  may  be  greater  than  those 
which  he  incurred  in  his  former  capacity.* 

[Greater  care  is  required  of  the  master  where  the  servant  is  work- 
ing outside  the  scope  of  his  regular  employment,  at  the  direction  of 
the  master.'] 

1380.  [457]  — and  that  the  order  by  which  he  was  transferred  was 
within  the  powers  of  the  employee  giving  it.—  As  in  the  case  of  an 
order  given  by  a  superior  employee  in  respect  to  matters  within  the 
scope  of  the  original  employment  of  the  injured  servant  (see  §  1359,, 
ante),  the  master  is  not  bound  by  an  order  of  the  kind  considered  in 


in  the  line  of  his  employment.  Ervin 
V.  Evans  (1900)  24  Ind.  App.  335,  56 
N.  E.  725. 

A  father  cannot  recover  damages  for 
the  death  of  a  minor  son  through  the 
negligence  of  a  fellow  servant,  while  he 
was  engaged  in  work  which,  although  it 
was  outside  the  scope  of  his  regular 
employment,  he  had  sometimes  done  be- 
fore with  the  knowledge  of  the  father. 
Ohio  &  M.  R.  Co.  V.  Hammersley  (1867) 
28  Ind.  371. 

A  complaint  alleging  that  the  injury 
was  received  while  the  servant,  a  tunnel 
repairer,  was  traveling  on  a  train  from 
one  tunnel  to  another  under  the  order 
of  the  superintendent,  does  not  show  a 
wrongful  transfer  from  his  general  line 
of  employment.  Capper  v.  Louisville, 
E.  &  St.  L.  R.  Co.  (1885)  103  Ind.  305, 
2  N.  B.  749. 

A  servant  employed  to  sweep  the 
floors  of  a  factory  was  allowed  to  re- 
cover for  injuries  received  while  he  was 
complying  with  an  order  to  wipe  the 
belts  of  machinery  in  motion,  there  be- 
ing no  evidence  to  show  that  he  appre- 
ciated the  danger.  'Norfolk  Beet-Sugar 
Co.  V.  Eight  (1899)  59  Neb.  100,  80  N. 
W.  276. 

An  allegation  that  the  work  in  which 
the  servant  was  engaged,  when  injured, 
was  entirely  different  from  that  which 
he  was  employed  to  do,  and  was  more 


dangerous  than  such  work,  and  had  tO' 
be  performed  with  different  workmen, 
operating  under  different  rules  and 
methods,  and  with  appliances  and  in  a. 
place  distinct  from  those  of  the  work 
which  the  servant  was  employed  to  do, 
is  sufficient  to  show  that  he  was  ordered 
outside  the  scope  of  his  original  em- 
ployment. Clark  County  Cement  Co.  v. 
Wright  (1897)  16  Ind.  App.  630,  45  N. 
E.  817. 

In  Jones  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1883)  49  Mich.  573,  14  N.  W.  551,  it 
was  laid  down  that  where  a  servant 
signs  a  contract  which  binds  him  tO' 
obey  all  orders,  rules,  and  regulations, 
but  in  which  the  general  language  ap- 
plies equally  to  all  classes  of  employees,, 
the  agreement  to  obey  all  orders  must 
be  construed  to  apply  to  all  which  are 
issued  to  him  in  the  line  of  duty  in 
which  he  is  employed;  and  it  does  not 
empower  the  company  to  assign  him  to 
other  duties  wholly  disconnected  there- 
with and  differing  therefrom. 

SRooney  v.  Carson  (1894)  161  Pa.  26,, 
28  Atl.  996  (one  employed  as  a  weaver 
had  been  laid  off  until  a  new  mill  was 
started  up,  and  was  meantime  employed 
to  assist  in  moving  into  the  new  mill 
and  making   alterations). 

8  Virginia  Portland  Cement  Co.  v. 
Lu-cfc   (1905)   103  Va.  427,  49  S.  E.  577, 
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the  present  chapter,  unless  it  was  one  which  the  directing  employee 
had  authority  to  give.     See,  generally  chapter  lxvi.,  post. 

In  one  case  the  position  is  taken  that  an  order  by  which  one  em- 
ployee directs  another  to  do  work  outside  the  scope  of  his  employment 
is  not  binding  on  the  master,  unless  the  directing  employee  occupies 
the  position  of  a  vice  principal,  either  by  virtue  of  his  official  rank,  or 
by  reason  of  the  fact  that  the  order  arises  out  of  the  exercise  of  some 
non-delegable  duty  of  the  master.^  If  the  doctrine  embodied  in  the 
cases  cited  in  §  1388,  post,  had  not  been  enunciated,  it  might  be  de- 
sirable to  adopt  this  theory  as  one  which  would  furnish  a  convenient 
criterion  by  which  to  define  the  boundary  line  between  authorized 
and  unauthorized  orders,  and  which  would  obviate  the  difficulty  sug- 
gested by  the  consideration  that,  if  employees  other  than  vice  prin- 
cipals should  be  regarded  as  having  authority  to  give  an  order  to  per- 
form new  duties,  the  anomalous  result  would  follow  that  different 
conclusions  might,  in  some  instances,  be  arrived  at,  according  as  the 
defense  of  common  employment  was  or  was  not  specifically  relied  on. 
But  the  doctrine  referred  to,  supposing  it  to  be  one  of  general  appli- 
cation which  is  possibly  not  absolutely  settled,  renders  it  unnecessary 
to  discuss  the  question  thus  raised. 

A  declaration  is  not  demurrable  on  the  ground  that  it  fails  to  show 
that  the  agent  of  the  employer,  who  commanded  the  employee  to  do 
the  act  resulting  in  the  injury,  had  exclusive  control  and  authority 
over  the  injured  employee,  as  a  master  may  appoint  as  many  agents 
as  he  pleases  to  execute  any  particular  work,  and  the  acts  of  each, 
within  the  scope  of  his  authority,  are  binding  on  the  employer,  un- 
less the  authority  is  a  joint  one  only.* 

Where  the  servant,  in  doing  work  outside  the  scope  of  his  employ- 
ment, was  acting  without  proper  authority,  it  is  clear  that  the  failure 
to  give  him  instructions  cannot  be  imputed  to  the  master  as  negli- 
gence.^   See  §  1382,  subds.  (a),  (&),  post. 

1- Pittsburgh,   C.   &   St.   L.   R.    Co.   v.  Atl.     504;     Hinckley    v.    Horazdowsky 

Adams  (1886)  105  Ind.  151,  5  N.  E.  187.  (1890)    133   111.   359,   8  L.R.A.   490,  23 

See  also  Freeman  v.  San  Antonio  Brew-  Am.  St.  Rep.  618,  24  N.  E.  421 ;  Stewart 

ing  Co.  (1905)  38  Tex.  Civ.  App.  396,  85  v.  Patrick  (1892)  5  Ind.  App.  50,  30  N. 

S.  W.  1165.  E.  814 ;  McCue  v.  'National  Starch  Mfg. 

2  Camp  V.  Hall    (1897)    39  Fla.   535,  Co.   (1894)   142  N.  Y.  106,  36  N.  E.  809 

22    So.    792.      And    see    National    Fire  (no   liability  where  servant  undertook 

Proofing  Co.  v.  Andrews   ( 1907 )    85  C.  proprio     motu    to     repair     machinery, 

C.  A.  526,  158  Fed.  294.  when  it  was  his  duty  merely  to  report 

S  Leistritz  v.   American  Zylonite   Co.  to  a  machinist  when  the  necessity  for 

(1891)    154  Mass.   382,   28  N.  E.   294;  repairs  arose). 
Gillen  v.  Rowley  (1890)  134  Pa.  209,  19 
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1381.  [458]  —  and  that  the  order  was  negligent.— Another  prereq- 
Juisite  to  the  maintenance  of  an  action  on  the  special  ground  that 
the  injury  was  received  while  the  servant  was  performing  duties 
outside  the  scope  of  his  employment  is  that  the  order  by  which  he  was 
required  to  perform  those  duties  should  be  shown  to  have  been  a  neg- 
ligent one.^ 

The  doctrine  which  is  most  consistent  with  general  principles  and 
which  is  supported  by  the  great  weight  of  authority  is  that  such  neg- 
ligence is  not  predicable  upon  evidence  which  merely  shows  that  a 
servant  of  mature  years  and  of  ordinary  intelligence  was  directed  to 
do  a  certain  piece  of  work  outside  the  range  of  the  functions  which  he 
had  agreed  to  perform,  and  that  he  consented  to  do  such  work  with- 
out making  any  objection  on  the  score  of  his  unfitness  or  incapacity.^ 
In  order  that  the  servant  may  recover,  therefore,  it  is  necessary  to 
prove  that  the  order,  in  compliance  with  which  he  undertook  the  new 


1  See,  generally,  the  cases  cited  in  this 
and  the  following  sections. 

In  Galveston  Oil  Co.  v.  Thompson 
(1890)  76  Tex.  235,  13  S.  W.  60,  it  was 
held  proper  to  charge  the  jury  that  the 
plaintiff  would  be  entitled  to  recover  if 
the  superintendent  ordered  him  to  per- 
form a  service  which  was  dangerous, 
and  not  within  the  scope  of  his  employ- 
ment, if  in  this  the  superintendent  did 
not  use  due  care,  provided  plaintiff  was 
injured  while  attempting,  in  the  exer- 
cise of  due  care,  to  obey  the  command. 

^Cole  V.  Chicago  &  N.  W.  R.  Co. 
(1888)  71  Wis.  114,  5  Am.  St.  Rep.  201, 
37  N.  W.  84.  This  case  was  approved 
in  Eogen  v.  Northern  P.  B.  Co.  (1892) 
53  Fed.  519,  which  was  followed  in 
Richmond  &  D.  R.  Co.  r.  Finley  (1894) 
12  C.  C.  A.  595,  25  U.  S.  App.  116,  63 
Fed.  228.  See  also  Gavigan  v.  Lake 
Shore  &  M.  8.  R.  Co.  (1896)  110  Mich. 
71,  67  N.  W.  1097 ;  Richardson  v.  Smft 
&  Co.  (1899)  37  C.  C.  A.  557,  96  Fed. 
699;  Chicago,  R.  I.  &  P.  R.  Go.  v.  Kin- 
nare   (1901)    190  111.  9,  60  N.  E.  57. 

"An  employee  of  mature  years  wlio 
wals  removed  from  one  line  of  employ- 
ment and  set  to  work  in  another,  with- 
out objection,  and  was  then  injured 
while  operating  machinery  with  which 
he  was  unfamiliar,  or  which  he  did  not 
know  how  to  operate,  cannot  recover 
from  his  employer  for  such  injuries,  un- 
less his  employer  knew  that  he  did  not 
know  how  to  operate  the  machine,  or, 
he  having  informed  his  employer  of  his 


inexperience,  the  latter  failed  to  in- 
struct him."  Arcade  File  Works  v.  Ju- 
teau  (1896)  15  Ind.  App.  461,  40  N.  E. 
818,  44  N.  E.  326. 

The  jury  is  properly  charged  that  the 
mere  fact  that  an  employee  is  ordered 
to  perform  work  in  addition  to  that 
which  he  was  originally  employed  to  do 
will  not  of  itself  render  the  employer 
liable  for  an  injury  received  while  per- 
forming such  work,  unless  the  employer 
was  guilty  of  negligence,  and  the  em- 
ployee free  from  contributory  negli- 
gence. Billsloro  Oil  Go.  v.  White 
(1897)  —  Tex.  Civ.  App.  — ,  41  S.  W. 
874. 

In  one  case  it  was  remarked  that  tlie 
master  is  "not  liable,  unless  the  outside 
work  is  more  dangerous  and  complicat- 
ed for  the  plaintiff  to  perform  than 
that  in  which  he  was  engaged."  Martin 
V.  Highland  Park  Mfg.^Go.  (1901)  128 
N.  C.  264,  83  Am.  St.  Rep.  671,  38  S.  E. 
876.  This  statement  would  seem  to  in- 
volve, by  implication,  the  converse  doc- 
trine, that  the  master  may  be  liable  in 
cases  where  the  new  work  is  shown  to 
have  been  of  the  description  designated 
in  the  last  clause  of  the  sentence.  If 
this  were  really  the  doctrine  intended 
to  be  put  forward,  it  would  be  erro- 
neous according  to  most  of  the  author- 
ities cited  in  this  and  the  next  sections. 
But  the  context  shows  that  the  court 
was  speaking  of  cases  in  which  the  mas- 
ter failed  to  warn  an  ignorant  serva' 
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duties,  was  culi:)able  for  some  reason  independent  of  the  fact  that  his 
employment  was  changed.  In  other  words,  where  a  servant  is  ordered 
into  a  service  which  is  not  within  the  scope  of  his  employment,  the- 
question  of  the  master's  negligence  depends  upon  the  particular  cir- 
cumstances involved  in  the  case.*  This  principle  is  controlling  in 
cases  where  the  injured  person  was  a  minor.* 

In  the  absence  of  facts  which  were  such  as  to  indicate  that  the  serv- 
ant was  not  capable  of  performing  the  new  duties,  the  master  is  enti- 
tled to  presume  that  he  was  competent  to  discharge  them.* 

In  §  1387,  post,  it  will  be  shown  that  a  theory  which  is  to  some  ex- 
tent inconsistent  with  the  general  principle  just  enunciated  has  been 
adopted.® 

1382.  [459]  Special  grounds  on  which  negligence  is  inferred. — 
A  superadded  element  justifying  the  inference  of  culpability  in  re- 
spect to  the  order  which  transferred  the  servant  to  new  duties  is 
deemed  to  exist  in  the  following  situations: 

(1)  Where  the  servant  was,  to  the  knowledge  of  the  master  or  of 
the  servant  who  gave  the  order,  unfitted,  on  account  of  his  tender 


S  Consolidated  Coal  Co.  v.  Haenni 
(1893)  146  111.  014,  35  N.  E.  162,  af- 
firming (1892)  48  111.  App.  115;  Cole 
V.  Chicago  <&  N.  W.  R.  Go.  (1888)  71 
Wis.  114,  5  Am.  St.  Rep.  201,  37  N.  W. 
84;  and  the  cases  cited  in  the  next  sec- 
tion. 

*In  Anderson  v.  Morrison  (1875)  22 
Minn.  274,  the  court,  in  rejecting  the 
contention  that  a  cause  of  action  arises 
in  favor  of  a  minor  who  is  injured  in 
consequence  of  being  set  at  more  dan- 
gerous work,  whether  this  change  in  his 
duties  was  negligent  or  prudent,  said: 
"This  proposition  is  wrong,  and  the 
charge  of  the  court  correct.  If  an  em- 
ployer should  set  an  adult  who  had  ca- 
pacity to  take  care  of  himself,  and  who 
knew  the  risks,  to  do  a  dangerous  work, 
of  course  the  employer  would  not  be 
liable  for  an  injury  occurring  to  the 
employee  in  doing  the  work.  And  it 
would  be  the  same  if  the  employee  were 
a  minor,  but  of  sufficient  capacity  to 
avoid  the  danger,  and  who  knew  of  the 
danger  to  be  avoided.  There  could  be 
no  greater  wrong  in  putting  such  a 
minor  to  do  a  work  accompanied  with 
risk,  than  in  setting  an  adult  to  do  it; 
and  when  it  would  be  proper  to  put  a 
minor  to  do  such  work  must  necessarily 
depend  upon  the  particular  circumstan- 
ces  of   each    case, — upon   the   character 


and  degree  of  the  danger,  and  the  capac- 
ity of  the  minor  to  comprehend  and 
avoid  it.  Putting  the  minor  to  do  the- 
work  becomes  a  matter  of  discretion 
and  care,  to  be  exercised  with  reference- 
to  such  circumstances;  and  the  employ- 
er can  be  held  liable  only  where  he  does 
not  exercise  such  discretion  and  care, — 
that  is,  where  he  is  negligent.  The 
case  of  Union  P.  Co.  v.  Fort  (1873)  IT 
Wall.  553,  21  L.  ed.  739  [see  §  3  384, 
post],  proceeds  upon  the  proposition 
that  the  setting  the  minor  in  that  case 
to  do  the  perilous  work  for  which  he 
had  not  been  employed  was  an  impru- 
dent act,  and  not  on  the  ground  merely 
that  the  work  was  perilous  and  the  em- 
ployee a  minor." 

6  Arcade  File  Works  v.  Juteau 
(1896)  15  Ind.  App.  461,  40  N.  E.  83  8, 
44  N.  E.  326. 

6  In  Cincinnati,  H.  &  I.  li.  Co.  v. 
Madden  (1893)  134  Ind.  462,  34  N.  E. 
227,  negligence  seems  to  be  implied 
from  the  mere  giving  of  an  order  to  per- 
form new  duties.  The  position  of  the- 
court  apparently  is  that  the  extra  risks- 
are  not  assumed,  and  that  this  fact,  of 
itself,  implies  that  the  act  of  the  master 
which  was  the  immediate  occasion  of 
the  servant's  being  exposed  to  them 
must  have  been  negligent. 
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jears,  physical  or  mental  weakness,  lack  of  technical  skill,  or  inex- 
perience, for  the  work  to  be  done.^    The  master's  liability  in  this  in- 


1  "If  the  particular  work  ordered  to 
be  done  is  of  a  dangerous  character, 
•and  one  which  requires  peculiar  skill 
in  its  performance,  and  the  person  di- 
rected to  perform  such  work  has  not  the 
requisite  knowledge  or  skill  for  doing 
the  work  with  safety,  and  such  want  of 
•skill  or  knowledge  is  known,  or  might 
be  reasonably  supposed  to  be  known,  to 
the  employer,  in  that  case  the  direction 
of  the  employer  to  do  the  work  might 
be  justly  held  to  be  a  violation  of  a 
<iuty  which  he  owes  to  his  employee, 
even  though  the  employee  undertook  to 
do  the  work  without  objection  or  pro- 
test upon  his  part.  None  of  the  cases 
^o  further  than  this,  and  we  can  see  no 
reason  for  holding  a  stricter  rule." 
Cole  V.  Chicago  &  N.  W.  R.  Go.  (1888) 
71  Wis.  114,  5  Am.  St.  Rep.  201,  37 
N.  W.  84. 

In  Lalor  v.  Chicago,  B.  &  Q.  R.  Co. 
(1869)  52  111.  401,  4  Am.  Eep.  616,  a 
declaration  alleging  substantially  that 
the  plaintiff's  decedent  was  killed  while 
coupling  cars,  an  operation  outside  the 
scope  of  the  work  for  which  he  had  been 
hired,  and  one  in  which  he  had,  as  was 
known  to  the  defendant's  representa- 
tive, no  experience,  was  held  not  demur- 
rable. The  court  said:  "The  deceased 
■engaged  to  perform  work  only  ordina- 
rily hazardous;  he  was  compelled  to  do 
■other  work  extra  hazardous,  by  which 
he  lost  his  life,  the-  superintendent 
knowing  he  was  unskilled  and  unac- 
quainted with  the  manner  of  doing  such 
work  when  he  ordered  deceased  to  per- 
iorm  it.  Admitting  the  deceased  was  in 
the  same  general  service  as  the  super- 
intendent, his  sphere,  however,  was  a 
special  one,  and  so  subordinate  as  to 
■compel  him  to  yield  implicit  obedience 
to  the  command  of  the  superintendent. 
The  company  was  constructively  pres- 
ent, by  and  through  his  officer,  and 
must  be  charged  accordingly.  It  was 
then,  by  the  direct  command  of  the  com- 
pany, the  deceased  was  exposed  to  this 
peril,  and  one  out  of  the  line  of  busi- 
ness he  had  contracted  to  perform." 

Negligence  may  properly  be  found 
-where  the  evidence  shows  that  a  serv- 
ant, after  firing  the  boilers  of  a  sta- 
tionary engine  for  one  year,  had  been 
ordered  to  take  charge  of  the  engine,  in 
spite  of  his  protestations  that  he  knew 


nothing  about  running  it;  and  that  he 
received  no  instructions  as  to  the  man- 
ner in  which  it  should  be  run.  Gulf,  G. 
&  8.  F.  R.  Go.  V.  Newman  (1901)  — 
Tex.  Civ.  App.  — ,  64  S.  W.  790. 

A  servant  employed  as  an  oiler  of  en- 
gines on  one  ferry-boat,  in  which  the 
hatchways  are  always  covered  when  not 
in  use,  and  transferred  temporarily  to  a 
different  kind  of  work  on  another  boat 
out  of  commission,  on  which  the  hatch- 
ways are  customarily  left  open  under 
such  circumstances,  should  be  warned 
of  that  custom.  Brovm  v.  Ann  Arbor 
R.  Go.  (1898)  118  Mich.  205,  76  N.  W. 
407. 

For  other  cases  in  which  the  serv- 
ant's action  was  sustained,  for  the  rea- 
son that  the  person  giving  the  order 
understood,  or  ought  to  have  under- 
stood, the  unfitness  of  the  servant  to 
do  the  work  required,  see  Union  P.  R. 
Go.  V.  Fort  (1873)  17  Wall.  553,  21  L. 
ed.  739  (foreman  ordered  a  young,  in- 
experienced boy  who  had  previously 
worked  as  a  helper  at  a  moulding  ma- 
chine, or  a  common  hand  on  the  floor 
of  a  railway  shop,  to  ascend  a  ladder 
and  adjust  displaced  machinery  while 
a  shaft  close  hj  was  rapidly  revolv- 
ing) ;  Jones  v.  Old  Dominion  Gotton 
Mills  (1886)  82  Va.  140  (boy  of  thir- 
teen years  hired  to  "sweep,  carry  water, 
and  fill  buckets  with  quills,"  ordered  to 
mend  a  broken  belt,  in  a  position 
which  required  him  to  stand  on  a 
step-ladder  near  four  belts  in  rapid  mo- 
tion) ;  Newbury  v.  Getchell  &  M.  Lum- 
ber &  Mfg.  Go.  (1896)  100  Iowa,  441, 
62  Am.  St.  Eep.  582,  69  N.  W.  743 
(inexperienced  minor  ordered,  without 
warning  or  instruction,  to  do  Work 
more  dangerous  than  that  for  which 
he  had  been  engaged)  ;  Norfolk  Beet- 
Sugar  Go.  V.  Right  (1S99)  59  Neb. 
100,  80  N.  W.  276  (common  laborer  in 
sugar  factory,  hired  to  sweep  the  floor 
of  one  of  the  rooms,  was  injured  while 
wiping  water  from  a  belt  with  a  gun- 
nysack)  ;  Foley  v.  California  Horse- 
shoe Go.  (1896)  115  Cal.  184,  56  Am. 
St.  Kep.  87,  47  Pac.  42  (boy  of  four- 
teen years,  employed  to  operate  a 
punching  machine,  ordered  to  assist  in 
screwing  on  a  misplaced  nut,  had  his 
sleeve  caught  in  a  cogwheel)  ;  Erick- 
son  v.   Milwaukee,  L.  8.  &  W.  R.  Co. 
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stance  is  sometimes  put  upon  the  specific  ground  of  a  breach  of  that 
duty  of  instruction  or  warning,  which,  as  already  shown  in  a  former 
chapter  (l.),  is  always  predicable  under  such  circumstances.^ 


(1890)  83  Mich.  281,  47  N.  W.  237 
(common  laborer  ordered  to  uncouple 
cars,  and  injured  by  fireman's  negli- 
gence in  letting  off  the  brakes  without 
warning)  ;  Orman  v.  Mannix  (1892) 
17  Colo.  564,  17  L.R.A.  602,  31  Am.  St. 
Rep.  340,  30  Pac.  1037  (gang  boss  neg- 
ligent in  ordering  a  boy  fourteen  or 
fifteen  years  of  age  to  run  and  throw 
away  an  ignited  stick  of  giant  pow- 
der) ;  Brazil  Block  Goal  Co.  v.  Qaffney 
(1889)  119  Ind.  455,  4  L.R.A.  850,  12 
Am.  St.  Rep.  422,  21  N.  E.  1102  (in- 
experienced boy  of  ten  years  ordered  to 
leave  his  ordinary  work  and  assist  in 
switching  coal  cars)  ;  Kehler  v. 
Schwenh  (1892)  151  Pa.  519,  31  Am.  St. 
Rep.  777,  25  Atl.  130  (boy  of  fourteen 
employed  as  slate  picker,  ordered, 
against  his  will  to  drive  a  dump  car). 

A  trial  judge  in  a.  Federal  court 
charged  the  jury  that  a  higher  degree 
of  care  is  required  of  the  master  in  the 
case  of  a  minor  employee  than  in  the 
case  of  an  adult,  especially  in  seeing 
that  he  does  not  assume  risks  without 
the  scope  of  his  employment.  Robert- 
son V.  Cornelson   (1888)   34  Fed.  716. 

In  Chicago  &  N.  W.  R.  Co.  v.  Bay- 
field (1877)  37  Mich.  205,  the  court  up- 
held an  instruction  to  the  effect  that, 
if  they  found  that  the  deceased,  at  the 
time  he  was  employed  by  the  defendant, 
was  a  lad  of  seventeen  or  eighteen 
years  of  age,  inexperienced  in  the  hand- 
ling of  brakes;  that  he  was  unfitted  for 
that  work  by  reason  of  his  unskilful- 
nesa,  inexperience,  and  youth,  and  this 
was  known  to  his  foreman;  that  he  was 
employed  at  the  time  of  his  death  and 
for  some  months  previous  thereto  in 
the  capacity  of  a  common  laborer  only, 
and  was  ordered  by  the  foreman  to 
brake  on  said  train,  out  of  the  line  of 
his  duty  as  such  common  laborer ;  and 
that,  while  attempting  to  obey  such 
order,  he  fell  from  the  cars  and  was 
killed,  without  negligence  on  his  part, 
— ^the  case  of  the  plaintiff  was  estab- 
lished and  she  was  entitled  to  recover. 

A  complaint  is  not  demurrable  which 
alleges  substantially  that  the  plaintiff 
was  employed  to  perform  a  certain 
service,  unattended  by  danger;  that 
while  so  employed  he  was  ordered  by 
defendant   to   perform   a   different   and 


perilous  service,  in  which  he  was  inex- 
perienced; that  he  was  ignorant  of  the 
peril,  and  defendant  negligently  failed 
to  warn  him;  and  that  the  peril  was 
not  apparent  to  an  inexperienced  per- 
son. Consolidated  Stone  Co.  v.  Red- 
mon  (1899)  23  Ind.  App.  319,  55  N.  E. 
454  (servant  engaged  as  wheeler  in  a 
quarry  was  set  to  work  on  a  channeling 
machine). 

The  fact  that  the  servant  had  applied 
for  and  been  given  employment,  and 
put  to  doing  certain  work,  does  not 
warrant  the  master  in  presuming  that 
he  knew  the  danger  of  other  work, 
which,  over  his  protest,  he  was  there- 
after, on  the  discharge  of  the  person 
who  had  done  it,  told  that  he  must  do. 
Hillshoro  Oil  Co.  v.  White  (1899)  — 
Tex.  Civ.  App.  — ,  54  S.  W.  432. 

A  simple  finding  of  a  jury  that  the 
plaintiff  did  not  comprehend  the  dan- 
gers incident  to  the  work  will  not  ren- 
der the  master  liable.  It  must  also  be 
shown  that  this  lack  of  comprehension 
was,  or  ought  to  have  been,  known  to 
the  master.  Cole  v.  Chicago  &  N.  W. 
R.  Co.  (1888)  71  Wis.  128,  5  Am.  St. 
Rep.   201,   37   N.   W.   84. 

In  Quebec  it  has  been  laid  down  that 
the  owner  of  a  manufacturing  estab- 
lishment, who  causes  a,  workman  to 
perform  very  dangerous  work,  espe- 
cially when  such  workman  is  not  ac- 
customed to  such  kind  of  work,  and 
does  not  receive  a  salary  in  proportion 
to  the  risk  he  runs,  is  liable  in  dam- 
ages for  the  death  of  the  workman. 
Price  V.  Roy  (1898)  Rap.  Jud.  Quebec, 
8  B.  R.  170  (servant  was  ordered  to 
assist  in  the  task  of  saving  a  bridge 
which  was  threatened  by  a  flood). 
The  broad  doctrine  thus  laid  down  ob- 
viously imposes  a  somewhat  larger  re- 
sponsibility upon  the  master  than  that 
to  which  he  is  subjected  in  common-law 
jurisdiction,  though  it  would  seem  that, 
upon  the  testimony,  the  decision  ren- 
dered would  not  be  considered  im- 
proper in  view  of  the  facta  that  a  jury 
would  doubtless  have  been  warranted 
in  finding  that  the  servant  did  not  un- 
derstand the  danger,  and  that  adequate 
precautions  to  protect  him  were  not 
taken. 

2  "The  master  may  not  lawfully  ex- 
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(2)   Where  the  master  or  his  representative  knew  that  certain  spe- 
cific hazards  would  be  encountered  by  the  servant  in  the  new  environ- 

pose  his  servant  to  greater  risks  than  a  leaking  flue  of  the  boiler,  and  who, 

those  pertaining  to  the  particular  serv-  not  knowing  that  the  plug  was  screwed 

ice    for    which    he    has    engaged,    and  in,    hammered   it    so    that   the    threads 

against     which     the     servant,     through  broke   and   thus   allowed   the   steam  to 

want  of  skill,   or  by  reason  of  tender  escape. 

age  or  physical  inability,  could  not  pre-  The  duty  of  instructing  inexperi- 
sumably  defend  himself,  if  unappraised  enced  servants  was  also  recognized  in 
of  the  danger.  He  is  bound  to  warn  the  following  eases:  Brennan  v.  Gordon 
the  servant  of  the  danger  if  it  be  not  (1890)  118  N.  Y.  489,  8  L.R.A.  818,  16 
obvious,  and  to  instruct  him  how  it  Am.  St.  Rep.  775,  23  N.  E.  810  (corn- 
may  be  avoided."     Reed  v.  Stockmeyer  mon  laborer  put  in  charge  of  dangerous 

(1896)  20  C.  C.  A.  381,  34  U.  S.  App.  machinery);  James  v.  Rapides  Lum- 
727,  74  Fed.  186.  In  this  case  the  her  Co.  (1898)  50  La.  Ann.  717,  44 
court  declared  that  the  proposition  of  L.R.A.  33,  23  So.  469  (minor  nineteen 
plaintiff's  counsel,  that  there  was  lia-  years  of  age  suddenly  called  on  to  work 
bility  because  the  vice  principal,  acting  with  a  trimmer  in  a  sawmill)  ;  Camp 
for  the  master,  directed  the  servant  to  v.  Hall  (1897)  39  Fla.  535,  22  So.  792 
engage  in  an  employment  other  than  (boy  fourteen  years  of  age  was  em- 
that  for  which  he  was  engaged,  and  ployed  to  put  together  vegetable  crates, 
also  more  hazardous,  and  that  there  and  transferred  to  the  work  of  pushing 
was  therefore  a  breach  of  positive  duty  cars  on  a  side  track)  ;  Teacarkana  &  Ft. 
by  the  master,  could  not  be  sustained  8.  R.  Co.  v.  Preacher  (1900)  —  Tex. 
in  the  broad  language  in  which  it  was  Civ.  App.  — ,  59  S.  W.  593  (minor  em- 
asserted.  The  liability,  it  was  laid  ployed  as  a  messenger  in  a  railway  of- 
down,  did  not  arise  from  the  direction,  fice  was  directed  to  couple  cars)  ;  Mich- 
but  from  the  failure  to  give  proper  ael  v.  Roanoke  Maoh.  Works  (1894)  90 
warning  of  the  risks  attendant  upon  Va.  492,  44  Am.  St.  Rep.  927,  19  S.  E. 
the  employment.  261  (helper  in  boiler  shop  assigned  to 
"When  a  servant  is  ordered  by  one  duties  where  he  was  exposed  to  danger 
liaving  authority  over  him  to  do  a  tem-  from  a  crane  used  to  move  machin- 
porary  work  beyond  the  work  which  he  ery)  ;  Lofrano  v.  New  York  d  M.  V. 
had  engaged  to  do,  and  the  superior  Water  Go.  (1890)  55  Hun,  452,  8  N.  Y. 
knows,  or  ought  to  know  from  all  the  Supp.  717  (servant  not  employed  to 
circumstances  of  the  case,  that  the  perform  that  particular  service  was  or- 
work  which  the  subordinate  is  directed  dered  to  warm  a  quantity  of  dynamite, 
to  do  is  of  a  peculiarly  dangerous  char-  and  was  injured  by  its  explosion)  ; 
acter,  and  is  aware,  or  under  all  the  Newbury  v.  Getchel  d  M.  Lumber  & 
circumstances  should  be  aware,  that  M^g.  Go.  (1896)  100  Iowa,  441,  62  Am. 
the  risks  and  hazards  of  the  work,  or  St.  Rep.  582,  69  N.  W.  743;  Haanilton 
the  proper  mode  of  doing  the  work  to  Bridge  Go.  v.  O'Connor  (1895)  24  Can. 
avoid  the  incident  risks,  are  not  obvi-  S.  C.  598;  Qulf,  C.  &  S.  F.  R.  Co.  v. 
ous,  or  known  and  appreciated  by  the  Nemnum  (1901)  — Tex.  Civ.  App. — ,64 
subordinate,  by  reason  of  his  youth,  in-  S.  W.  790;  Quinn,  v.  Johnson  Forge  Co. 
capacity,  or  inexperience,  it  is  the  duty  (1892)  9  Houst.  (Del.)  338,  32  Atl. 
of  the  superior  to  caution  and  instruct  858. 

such  disqualified  servant  sufficiently  to  Whether     instructions     should     have 

enable   him  to  understand  the   dangers  been   given  was   held   to  be  a  question 

he  will  encounter,   and   how  to   do   the  for    the    jury    in    Hillsboro    Oil    Co.    v. 

work    with    safety    if    he    exercise    due  White  (1899)  —  Tex.  Civ.  App.  — ,  54 

care     himself."       Felton     v.     Cirardy  S.  W.  432,  where  the  servant  used  his 

(1900)    43  C.  C.  A.  442,  104  Fed.  127,  hand  to  clear  away  motes  from  under 

holding  that  a  refusal  to  direct  a,  ver-  a  linter,  a  method  especially  dangerous 

diet    for     the     defendant    was     proper,  under  the  circumstances, 

where  a  helper  in  a  repair  shop  of  a  A   jury   is   properly   charged  that  if 

railway  company  was  directed  to  go  in-  the   servant   was   required   to   do   work 

to  the  fire  box  of  a  locomotive,  which  outside  the  sphere  of  his  duty,  and  was 

had  steam  up,  and  tighten  the  plug  in  thus  subjected  to  a  risk  with  which  he 
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ment  to  which  he  was  transferred,  and  the  servant  was  not  chargeable 
with  knowledge  of  those  hazards.^  ISTot  infrequently  in  this  instance, 
also,  a  material  element  of  the  negligence  charged  is  the  failure  to 
caution  the  servant.* 

(3)  Where  new  functions  were  superimposed  upon  those  which 
the  servant  had  been  previously  discharging,  and  the  multiplicity  of 
duties  thus  entailed  produced  a  certain  mental  confusion  and  disturb- 
ance of  jxidgment,  which  impaired  his  capacity  for  self-protection.^ 

(4)  Where  the  superior  employee  who  gave  the  order  directly 
augmented,  by  a  wrongful  act  amounting  to  an  abuse  of  his  power, 
the  perils  of  the  new  duties.® 

was  not  acquainted,  or  to  a  peculiar  97  Ala.  171,  11  So.  897;  Ft.  Smith 
and  greater  risk  at  that  lime,  of  which  Oil  Co.  v.  Slovei-  (1893)  58  Ark.  168, 
he  was  not  informed  or  cautioned,  the  24  S.  W.  106;  Drapeau  v.  International 
defendant  would  be  liable.  Mann  v.  Paper  Co.  ( 1902 )  96  Me.  299,  52  Atl.  647. 
Oriental  Print  Works  (1875)  11  R.  I.  A  laborer  who  was  transferred,  with- 
1 52  ( fireman  was  suddenly  called  upon  out  instructions,  to  a  place  in  a  ditch 
to  assist  in  throwing  on  a  belt).  where  there  were  deposits  of  quicksand, 

8  Bettig    v.    Fifth    Ave.    Transp.    Co.    was  held  entitled  to  recover   in  Banks 
(1893)  6  Misc.  328,  26  N.  Y.  Supp.  896;    v.  Effingham  (1895)   63  111.  App.  223. 
Gavigan  v.  Lake  Shore  &  M.  8.  R.  Co.        6  In  one   case   it  was  held  to  be  for 
(1896)    110  Mich.   71,   67   N.   W.   1097    the    jury    to   say   whether    or    not    the 
( arguendo ) .  allotment  to  a  boy  nineteen  years  old. 

In  Chicago  d  N.  W.  R.  Co.  v.  Bay-  employed  in  a  sawmill,  of  three  differ- 
field  (1877)  37  Mich.  205,  one  of  the  ent  tasks,  to  which  a  considerable  ex- 
grounds  upon  which  it  was  denied  that  tent  were  coincident  in  their  require- 
the  risk  was  on  the  servant's  shoulders  ments  upon  his  attention,  caution,  and 
was  that,  although  it  was  apparent  to  prompt  action,  and  two  of  which  were 
him-  that  the  service  was  more  hazard-  outside  of  his  regular  employment,  con- 
ous  than  that  which  he  engaged  for,  stituted  negligence,  rendering  the  mas- 
this  must  have  been  better  understood  ter  liable  for  injuries  which  were  the 
by  the  master's  agent.  proximate  result  of  the   distraction   of 

A  minor  servant,  nineteen  years  of  his  attention  by  his  diverse  duties, 
age,  hired  to  spike  rails  and  do  shovel-  Egan  v.  Sawyer  &  A.  Lumier  Co. 
ing,  is  entitled  to  recover  where  the  (1896)  94  Wis.  137,  68  N.  W.  756. 
manager  of  his  department  sends  him  e  In  Rodman  v.  Michigan  C.  R.  Co. 
to  remove  ashes  and  d4iris  in  a  depot,  (1884)  55  Mich.  57,  54  Am.  Rep.  348, 
and  he  is  injured  by  the  giving  away  of  20  N.  W.  788,  the  court  was  equally 
the  floor,  the  unsafety  of  which  M'as  divided  upon  the  question  whether  a 
known  to  such  manager,  but  not  to  the  brakeman  could  recover  for  an  injury 
servant.  Cook  v.  St.  Paul,  M.  <(■  M.  R.  caused  by  the  conductor's  undertaking 
Co.   (1885)   34  Minn.  45,  24  N.  W.  311.   to  manage  an  engine  in  the  absence  of 

4  See  Palmer  v.  Michigan  C.  R.  Co.  the  engineer.  This  division  of  opinion 
(1891)  87  Mich.  281,  49  N.  W.  613;  was  due  simply  to  a  divergence  of 
Leary  v.  Boston  cC-  A.  R.  Co.  (1885)  views  as  to  the  principle  which  should 
139  Mass.  580,  52  Am.  Rep.  733,  2  N.  control  the  case,  and  not  to  any  diflfer- 
E.  115;  Union  P.  R.  Co.  v.  Fort  (1873)  ence  of  opinion  concerning  the  doctrine 
17  Wall.  553,  21  L.  ed.  739;  Oavigan  stated  in  the  text.  Champlin,  J.,  took 
V.  Lake  Shore  &  M.  8.  R.  Co.  (1806)  the  ground  that  it  was  implied,  as  part 
110  Mich.  71,  67  N.  W.  1097;  Walker  of  the  contract  between  the  plaintiff 
V.  Lake  Shore  <&  M.  8.  R.  Co.  (1895)  and  defendant,  that  the  engine  should 
104  Mich.  606,  62  N.  W.  1032;  Mary  be  operated  by  a  competent  engineer, 
Lee  Coal  ct  R.  Co.  v.  ChamUiss  (1892)    and  that  the  plaintiff  did  not  assume 
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the  risk  which  would  be  incident  to  ing  the  requisite  skill  and  experience, 
the  employment  in  case  the  engine  and  being  wholly  unfit  and  incompe- 
should  be  operated  by  a  person  without  tent,  had  himself  undertaken  to  run 
the  requisite  skill  and  experience,  as  and  manage  the  engine,  and  had  at  the 
this  would  put  him  in  a  position  of  same  time  ordered  the  plaintiff  to 
greatly  increased  peril.  The  learned  couple  the  cars,  and  the  injury  had 
judge  then  proceeded  thus:  "In  this  resulted  in  consequence  of  the  want  of 
case  it  is  alleged  in  the  declaration  that  fitness,  competency,  skill,  and  expe- 
the  conductor  was  the  agent  of  defend-  rience  of  defendant.  The  defendant  is 
ant,  and  had  charge  of  the  train  and  equally  as  liable  for  the  acts  of  his 
command  of  the  other  employees  of  de-  agent,  the  conductor,  as  if  they  were 
fendant  on  the  train,  including  the  his  own,  when  such  acts  are  an  abuse 
plaintiff.  He  was  put,  therefore,  by  of  his  authority,  or  where  he  stands  in 
the  defendant,  in  his  place,  to  discharge  place  of  the  defendant."  Cooley,  Ch. 
the  duty  which  the  defendant  owed  to  J.,  referring  to  the  case  of  Chicago  & 
the  plaintiff,  to  see  that  the  employees  Ts! .  W.  R.  Co.  v.  Bayfield  (1877)  37 
of  the  defendant  were  discharging  the  Mich.  205  (see  last  note),  which  had 
respective  duties  required  of  them;  and  been  cited  as  conclusively  showing  the 
in  the  discharge  of  this  duty  the  con-  right  of  the  plaintiff  to  recover,  said: 
ductor  was  not  a  coservant,  but  the  "That  case  seems  to  us  altogether  dif- 
representative  of  the  defendant,  who  ferent  from  this.  There,  a  common  la- 
in that  respect  is  bound  by  the  acts  or  borer  on  a  railroad  was  ordered  by 
omissions  of  the  conductor  the  same  as  his  superior  to  perform  the  duties  of 
though  such  acts  had  been  done  or  a  brakeman,  and  while  doing  so  was 
omitted  by  defendant  personally.  And  injured.  He  was  ordered  into  a  dif- 
the  defendant,  having  placed  the  con-  ferent  service  to  any  in  which  he  had 
ductor  in  a  position  of  authority  over  ever  engaged,  and  the  order  was  plain- 
the  plaintiff  and  other  servants,  and  ly  wrongful.  But  in  this  case  the 
made  them  subject  to  his  direction  and  plaintiff  was  put  to  no  new  or  dif- 
control,  while  the  defendant  is  not  ferent  service,  and  the  only  complaint 
chargeable  for  the  consequences  of  di-  is  that  in  the  very  service  he  agreed 
rections  given  by  such  superior  officer  to  perform  he  was  exposed  to  a  risk 
within  the  scope  of  the  general  employ-  not  properly  belonging  to  it,  and  there- 
ment,  he  is  chargeable  to  plaintiff  for  fore  not  contemplated  by  his  contract 
an  abuse  of  such  authority,  as  much  as  of  service.  The  risk  was  certainly  un- 
he  would  be  to  a  stranger.  .  .  .  usual,  and  probably  not  in  the  minds 
Suppose  the  conductor  had  ordered  a  of  either  party  when  the  plaintiff  was 
day  laborer  or  an  entire  stranger  to  employed;  but  that  fact  would  not  of 
take  the  place  of  the  engineer  during  his  itself  determine  the  responsibility, 
temporary  absence,  and  through  his  Accidental  injuries  are  often,  perhaps 
negligence,  carelessness,  and  want  of  most  generally,  the  results  of  unex- 
skill  plaintiff  had  received  the  injury  pected  causes;  but  if  these  causes  arise 
complained  of  without  fault  on  his  in  the  course  of  a  servant's  employ- 
part,  it  would  have  constituted  such  an  ment,  he  must  be  deemed  to  have  as- 
abuse  of  authority  as  to  render  the  de-  sumed  their  risks.  And  the  only  ques- 
fendant  liable.  It  was  likewise  an  tion  there  can  be  in  this  case  is  whether 
abuse  of  his  authority  in  the  conductor  the  plaintiff  was  ordered  to  do  some- 
to  order  the  brakeman  to  couple  the  thing  which,  under  the  circumstances, 
cars  in  the  absence  of  the  engineer,  was  outside  of  his  employment,  so  that, 
while  he  himself,  being  a  person  unfit,  had  he  been  inclined  to  do  so,  he  might 
incompetent,  and  lacking  the  requisite  rightfully  have  refused  obedience  to  the 
skill  and  experience,  attempted  to  man-  order.  And  this,  as  it  seems  to  us, 
age  and  operate  the  locomotive  engine  must  depend  upon  whether,  when  the 
in  making  such  coupling.  By  the  exer-  contingency  appears  to  the  conductor 
cise  of  his  authority  the  conductor  to  render  it  necessary,  that  official  may, 
ordered  the  plaintiff  to  perform  services  for  the  occasion,  take  charge  of  the 
of  increased  peril  not  contemplated  by  engine,  and  at  the  same  time  require 
his  contract  with  defendant.  The  case  the  brakeman  to  continue  to  perform 
is  no  different  from  what  it  would  his  service.  That  contingencies  may 
have  been  had  the  defendant  been  a  and  do  arise  in  which  the  conductor 
natural  person,  and,  without  possess-  should  take  charge  of  the  engine  for 
M.  &  S.  Vol.  IV.— 250. 
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1383.  [460]  Assumption  of  risks  as  a  defense;  generally. — Since 
every  risk  which  is  not  caused  by  the  master's  negligence  is  deemed  to 
be  an  ordinary  one  (see  §  895,  ante),  it  is  evident  that  the  inference 
that  the  usual  risks  incident  to  new  duties  were  assumed  may  some- 
times seem  to  be  a  necessary  deduction  from  the  fact  that  there  is  no 
ground  upon  which  the  master  can  be  charged  with  negligence  in 
giving  the  order  to  undertake  those  duties.^  See  §  1381,  ante.  As 
long  as  the  rights  of  the  parties  are  examined  from  this  particular 
standpoint,  it  is  apparently  impossible  to  dispute  the  applicability  of 
the  general  principle  thus  invoked.  But  its  introduction  in  this  con- 
nection obviously  entails  an  embarrassing  conflict  of  results,  inas- 
much as  such  risks,  although  ordinary  in  relation  to  the  new  duties, 
are  extraordinary  in  relation  to  the  original  employment.  See  § 
1178,  ante.  If  this  conception  be  treated  as  the  controlling  one,  it  is 
clear  that  the  investigation  in  cases  of  this  class  must  always  start 
from  the  hypothesis  that  these  risks  are  prima  facie  unknown  to  the 
servant,  and  that  the  fact  of  his  knowledge  must  be  established  by 
positive  proof.  That  this  is  the  theory  upon  which  nearly  all,  if  not 
all,  the  cases  proceed,  is,  we  think,  indisputable. 

1384.  [461]  Risks  not  assumed  unless  known. — The  theory  just 
adverted  to  obviously  involves,  as  a  corollary,  the  doctrine  that  a  mas- 
ter who  seeks  to  escape  liability  on  the  ground  of  an  assumption  of 

the  time  is  undoubted.     The  necessity  in  this  case  he  was  not  justified.     And 

may   sometimes   be   as   urgent   as  it  is  he,  being  the  person  responsible  for  the 

plain;    and  lives  may  depend  upon   it.  safety   and   management   of   the   train, 

This  might  happen,  from  injury  to  the  must  be  allowed  a  certain  discretion  in 

engineer,   or  sudden  illness;    and  when  deciding  upon  emergencies,  and  the  pre- 

to  leave  the  train  where  the  disability  sumptions  must  favor  his  action.     And 

of  the  engineer  occurs  would  endanger  when  he  acts  rightfully,   it  is  contem- 

some  other  train.     But  there  might  be  plated  in  the  employment  of  his  subor- 

other  reasons  for  the  engineer  leaving  dinates  that  they,  within  their  several 

his  post,  for  which  the  company  would  spheres,  shall  assist  him." 
not    be   in    fault ;    and    the    conductor,        l  This   seems   to  have   been  the   situ- 

with  the  train  in  his  charge  and  under  ation  present  to  the  mind  of  the  court 

obligation  to  avoid  other  trains,  must  in  the  following  passage  of  the  opinion 

act  in  the  emergency  as  the  necessities  in  a  recent  case:     "If  there  is  nothing 

of  the  case  shall  require.     His  highest  particularly  dangerous  in  the  new  work, 

and    plainest    duty    in    some    circum-  and     the     master     has     no     reasonable 

stances   will   be   to   take   possession   of  ground  for   believing  that  the   servant 

the  engine  and  operate  it;   and  it  can-  is  unaware  of  the  dangers  he  will  en- 

not  be  possible  that,  when  such   is  his  counter   or   has  not  the   requisite  skill 

duty,  the  brakeman  may  rightfully  pre-  and   experience    to    do    the   work    with 

vent  its  performance  by  refusing  to  re-  safety  to  himself,  the  servant  may  well 

main    at    his    post.     ...     If,    under  be  regarded,  if  he  obey  [as  chargeable] 

any  circumstances,   the  conductor  may  with    having    assumed    the    usual    and 

rightfully   take   charge   of   tlie   engine,  ordinary  risks  incident  to  the  employ- 

this  suit  must  fail,  as  there  is  no  al-  ment."     Felton  v.    Girardy    (1900)    43 

legation  in  the  declaration  to  show  that  C.  C.  A.  439,  104  Fed.  127. 
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the  risk  by  the  servant  must  prove  something  more  than  the  mere 
fact  that  the  latter  yielded  obedience  to  an  order  which  required  him 
to  undertake  duties  different  from  those  covered  by  the  agreement 
under  which  he  entered  the  employment.'^  If  the  evidence  is  such  as 
to  warrant  a  jury  in  finding  that  the  servant  was  neither  actually 
nor  constructively  aware  of  the  existence  of  the  risk,  a  court  cannot 
declare,  as  a  matter  of  law,  that  the  action  is  barred.  This  principle 
inures  to  his  benefit  where  the  risks  to  be  encountered  were  those  nor- 
mally incident  to  the  work  undertaken ;  *  and,  a  fortiori,  where  those 
risks  were  of  an  abnormal  nature.' 

1  In  Ft.  Smith  Oil  Co.  v.  Slover  (workmen  killed  by  the  bursting  of  a 
(1893)_  58  Ark.  168,  24  S.  W.  106,  it  boiler  while  it  was  being  tested,  he  hav- 
was  laid  down,  arguendo,  that  a  serv-  ing  been  called  away  from  his  regular 
ant,  who,  when  requested  by  his  su-  duties)  ;  Michael  v.  Roanoke  Mach. 
perior  to  perform  a  new  duty,  volun-  Works  (1894)  90  Va.  492,  44  Am.  St. 
tarily  undertakes  it,  assumes  all  the  Rep.  927,  19  S.  E.  261  (boiler  maker's 
risks  incident  to  its  performance;  and  helper  temporarily  removed  to  an- 
also  that  when  a  servant  voluntarily  other  department)  ;  Consolidated  Coal 
undertakes  a  duty  outside  the  scope  of  Co.  v.  Haenni  (1893)  146  111.  614,  35 
his  original  employment,  his  rights  and  N.  E.  162,  affirming  (1892)  48  111. 
liabilities    are    measured   by    the    same  App.    115    (blacksmith   directed   to   as- 

(Btandard   as   if   he   had   been   specially  sist  in  raising  a  smolvestaek)  ;  Mann  v. 

engaged    to    perform    that    duty.      The  Oriental  Print  Works    (1875)    11   R.  I. 

court  seems  to  have  been  led  into  this  152    (one  hired  as  a  fireman  suddenly 

unqualified  language   by   the  fact  that  called    on    to    assist    the    engineer    in 

it   was   discussing   and   condemning   an  throwing   a    belt)  ;    Felton   v.    Oirardy 

instruction  which  followed  verbatim  the  (1900)    43  C.  C.  A.  439,  104  Fed.   127 

passage   quoted   in    §    1387,   post,   from  (boiler     maker's     helper,     ordered     to 

the  opinion  in  Pittsburgh,  C.  &  St.  L.  repair     a     leaky     plug,     work     which 

R.  Co.  V.  Adams    (1886)    105  Ind.  151,  should   have    been    assigned   to    an   ex- 

5  N.  E.  187.     That  passage,  it  may  be  perienced   boiler    maker)  ;     Qulf,    C.    & 

conceded,  is  not  a  correct  statement  of  8.  P.  Ry.  Co.  v.  Newman  ( 1901 )  —  Tex. 

the  law,  as  it  is  applied  in  most  states.  Civ.  App.  — ,  64  S.  W.  790   (fireman  of 

But   the   Arkansas    court   has   gone   to  stationary     engine     ordered     to     take 

the  opposite  extreme  of  error  in  enun-  charge   of  it)  ;    Ft.   Worth  &  D.  C.  R. 

elating  the  propositions  above  set  forth.  Co.  v.  Wrenn  (1899)   20  Tex.  Civ.  App. 

In    the    form    in    which    they    are    ex-  628,  50  S.  W.  210  (engine  wiper  ordered 

pressed,  they  are  clearly  incorrect,  un-  to     couple     cars)  ;     Supple    v.    Agnew 

less  it  is  assumed  that  the  servant  was  (1901)     191    111.    439,    61    N.    E.    392; 

conceived  of  as  one  who  appreciated  the  Tygett   v.   Sunnyside   Coal   Co.    (1908) 

risks  of  the  new  duties;   and  this  ele-  140  111.  App.  77;  Flickner  v.  Lambert 

ment  was  not  specifically  adverted  to.  (1905)    36    Ind.   App.    524,-  74    N.    E. 

2  Chicago  &  N.  W.  R.  Co.  v.  Bayfield  263 ;  Shanks  v.  Citizens'  General  Elec- 
(1877)  37  Mich.  205.  See  also  Union  trie  Co.  (1903)  25  Ky.  L.  Rep.  811, 
P.  R.  Co.  V.  Fort  ( 1873 )  17  Wall.  553,  76  S.  W.  379 ;  Snow  v.  Eseanala  Power 
21  L.  ed.  739  (see  §  1388,  note  2,  post)  ;  Co.  (1910)  162  Mich.  579,  127  N.  W. 
Leary  v.  Boston  &  A.  R.  Co.  (1885)  677;  Miller  v.  Boston  &  M.  R.  Co. 
139  Mass.  580,  52  Am.  Rep.  733,  2  (1905)  73  N.  H.  330,  61  Atl.  360; 
N.  E.  115  (see  §  1390,  note  3,  post)  ;  International  &  0.  N.  R.  Co.  v.  Gait- 
Northern    P.     Coal    Co.    V.    Richmond  anes    (1902)    —  Tex.   Civ.  App.  — ,   70 

(1893)  7  C.  C.  A.  485,  15  U.  S.  App.  S.  W.  101;  Brandon  v.  Texarkana  & 
262,  58  Fed.  756  (boy  employed  as  Ft.  S.  R.  Co.  (1908)  —  Tex.  Civ.  App. 
"trapper"  in  mine  directed  to  assist  — ,  113  S.  W.  968;  Grant  v.  Keystone 
drawers    of    cars);    Helm   v.    O'Rourke  Lumber  Co.    (1903)    119  Wis.  229,  100 

(1894)  46   La.   Ann.   178,   15   So.   400  Am.  St.  Rep.  883,  96  N.  W.  535. 
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1385.  [462]  Risks  assumed,  if  known. — The  converse  of  the  prin- 
ciple laid  down  in  the  last  section  is  that  a  servant  who  undertakes 
new  work  with  a  full  appreciation  of  the  risks  which  its  performance 
involves  is  deemed  to  have  accepted  those  risks.^     In  so  far,  there- 


in Ferren  v.  Old  Colony  R.  Co. 
(1887)  143  Mass.  197,  9  N.  E.  608, 
where  a.  blacksmith,  occasionally  called 
out  from  a  railway  shop  to  push  cars, 
was  injured  by  being  crushed  between 
a  car  and  a  building  near  which  the 
track  was  located,  it  was  held  that  his 
appreciation  of  the  danger  was  not  a 
conclusion  of  law,  if  he  was  called  on 
by  his  foreman  to  assist  in  this  work, 
which  was  outside  of  the  work  which 
he  was  employed  to  do  and  in  a  place 
where  he  had  not  before  done  such 
work,  and  if  the  peril  was  not  obvious 
to  him,  and  he  failed  to  take  notice 
that  the  space  between  the  car  and  the 
building  was  too  narrow  for  him  to 
pass  through  with  safety,  and  if  his  at- 
tention was  given  to  the  work  which 
he  was  doing,  so  that  he  did  not  dis- 
cover the  danger  till  it  was  too  late  to 
saye  himself. 

3  Chicago,  R.  I.  &  P.  R.  Go.  v.  Kin- 
nare  ( 1901 )  190  111.  9,  60  N.  E.  57,  af- 
■firming  (1900)  91  111.  App.  508  (watch- 
man stumbled  over  a  pile  of  gravel 
while  trying  to  mount  a  moving  freight 
train  for  the  purpose  of  arresting  tres- 
passer thereon)  ;  Gummings  v.  Collins 
(1876)  61  Mo.  520  (complaint  not  de- 
murrable which  alleged  that  a  heavy 
iron  wheel,  while  it  was  being  rolled, 
dropped  into  a  concealed  hole  in  the 
floor,  and  fell  over  on  plaintiff)  ;  Pal- 
mer V.  Michigan  C.  R.  Go.  (1891)  87 
Mich.  281,  49  N.  W.  613  (section  man 
upon  a  railroad  does  not  assume  the 
risks  incident  to  loading  rails  upon  a 
moving  train  in  an  unusual  manner)  ; 
Walker  v.  Lake  Shore  &  M.  8.  R.  Co. 
(1895)  104  Mich.  600,  62  N.  W.  1032 
(section  foreman  killed  by  the  recoil  of 
a  trolley  wire  which  he  was  ordered 
by  the  roadmaster  to  cut.  Grant,  J., 
dissented  on  the  ground  that  this  conse- 
quence was  a  patent  risk,  as  well  as 
on  the  more  general  ground  that  no 
negligence  on  the  part  of  the  company 
was  established  in  regard  to  the  supply 
of  improper  tools  for  the  work)  ;  Hills- 
loro  Oil  Co.  V.  WUte  (1899)  —Tex.  Civ. 
App.  — ,  54  S.  W.  432  (servant  ordered 
to  clean  motes  out  of  a  linter  while  it 


was  choked  up  with  refuse)  ;  Jackson- 
ville Electric  Go.  v.  Sloan  (1900)  52 
Fla.  257,  42  So.  516;  Bryce  v.  Burling- 
ton, C.  R.  <€  N.  R.  Co.  (1905)  128 
Iowa,  483,  104  N.  W.  483;  Arkansas 
G.  R.  Go.  V.  Jackson  (1902)  70  Ark. 
295,  67  S.  W.  757  (brakeman  ordered 
to  make  a  coupling  on  another  road 
which  was  unballasted)  ;  American 
Brake    Shoe   &    Foundry    Co.    v.    Hank 

(1906)  129  111.  App.  188  (servant  di- 
rected to  work  where  oil  had  accumu- 
lated and  was  liable  to  be  set  on  fire)  ; 
Brans:  v.  Omaha  d-  C.  B.  R.  &  Bridge 
Co.  (1903)  120  Iowa,  406,  94  N.  W. 
900  (ordinary  laborer  directed  to  make 
coupling  with  defective  drawhead)  ; 
Central  Goal  &  I.  Co.  v.  Walker  ( 1907 ) 
30    Ky.    L.    Rep.    621,    99    S.    W.    309 

(track  layer  assigned  to  duty  of  a  car 
driver  does  not  assume  risk  of  defec- 
tive condition  of  track) . 

A  servant  who  was  ordinarily  em- 
ployed as  the  foreman  of  a  gang  of  dig- 
gers, and  had  been  temporarily  placed 
under  a  foreman  of  carpenters  to  assist 
in  handling  a  "dolly"  used  for  the 
transport  of  heavy  timbers,  was  held 
entitled  to  recover  for  injuries  caused 
by  the  insufficiency  of  the  number  of 
men  assigned  to  the  work.  Supple  v. 
Agnew  (1901)  191  111.  439,  61  N.  E. 
392,  reversing   (1898)   80  111.  App.  437. 

1  "If  the  servant  is  possessed  of 
knowledge  and  experience  sufficient  to 
comprehend  the  danger,  and,  without 
objection,  undertakes  the  service,  the 
master  is  not  liable  for  injury  received 
by  the  servant  in  such  new  and  more 
dangerous  employment."  Reed  v.  Stock- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186.  To  the  same 
effect,  Weinand  v.  Marshall  Field  &  Co. 

(1907)  131  111.  App.  166. 

In  Hlaska  v.  Klein  (1910)  157  111. 
App.  120,  it  was  held  that  the  doctrine 
of  assumed  risk  did  apply  even  when  a 
servant  was  ordered  to  do  work  out- 
side of  the  scope  of  his  employment, 
where  there  was  no  risk  attendant  up- 
on that  work  except  such  as  was  ap- 
parent to  a  person  of  ordinary  and 
simple  understanding. 
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fore,  as  he  comprehends,  or  ought  to  comprehend,  them,  he  assumes 
all  the  ordinary  and  extraordinary  risks  of  the  new  duties,*  whether 
he  be  a  minor  or  an  adult.* 

1386.  [463]  What  risks  fall  within  this  description. — The  risks 
thus  deemed  to  be  accepted  are  those  susceptible  of  being  described 
by  the  same  words  that  are  employed  to  designate  those  risks  which, 
although  extraordinary  as  respects  the  scope  of  the  original  contract, 
are  held  to  have  been  undertaken,  if  they  were  appreciated.  See 
chapter  lvi., — especially  §  1310, — ante.  Thus,  it  is  held  that  the 
servant  cannot  recover  for  an  injury  caused  by  a  risk  which  was  "ap- 
parent," ^  or  "obvious,"*  or  so  "open  and  manifest"  that  an  ordi- 


^  Hanson  v.  Hammell  (1899)  107 
Iowa,  171,  77  N.  W.  839  ( servant's  hand 
caught  while  she  was  cleaning  the  rol- 
lers of  a  mangle)  ;  Prentiss  v.  Kent 
Furniture  Mfg.  Co.  (1886)  63  Mich. 
478,  30  N.  W.  109  (plaintiff  injured  by 
a  split-saw,  which  he  had  undertaken  to 
operate,  after  being  told  that  he  could 
do  this  or  lay  off)  ;  Millar  v.  Madison 
Car  Co.  (1895)  130  Mo.  517,  31  S.  W. 
574,  where  the  court  remarked  that  by 
its  ruling  it  did  not  mean  that  the  serv- 
ant assumed  the  risk  of  a  defective 
appliance  of  which  he  knew  nothing,  or 
dangers  which  were  not  visible,  but  the 
risks  that  ordinarily  attended  the  work- 
ing of  a  reasonably  safe  appliance  of 
the  same  character;  Barrett  Mfg.  Co. 
Y.  Marsh  (1907)  137  111.  App.  110;  Ken- 
tucky Freestone  Co.  v.  MoGee  (1904) 
118  Ky.  306,  80  S.  W.  1113;  Murphy  v. 
Grand  Trunk  R.  Co.  (1904)  73  N.  H. 
18,  58  Atl.  835;  Avery  v.  Nordyke  d  M. 
Co.  (1904)  34  Ind.  App.  541,  70  N.  E. 
888,  appeal  dismissed  in  (1905)  164 
Ind.  186,  73  N.  E.  119  (servant  fell  over 
pile  of  iron)  ;  Bathaicay  v.  Washington 
Mill.  Go.  (1905)  139  Mich.  708,  103  N. 
W.  164  (danger  obvious  and  work  not 
dangerous  in  itself ) . 

A  trammer  in  a  mine,  who  obeyed  di- 
rections to  help  fix  a  roof  and  take 
down  some  ground  in  a  stope,  and  was 
injured  by  ore  or  rock  falling  from  a 
roof  which  had  just  been  tested  in  his 
presence  and  seemed  to  be  solid,  was 
held  to  be  chargeable  with  a  comprehen- 
sion and  an  acceptance  of  the  risks  of 
this  temporary  employment,  as  he  had 
been  tramming  for  four  winters  in  this 
and  other  stopes.  Paule  v.  Florence 
Mim.  Co.  (1891)  80  Wis.  350,  50  N.  W. 
189. 


3  See  the  passage  cited  in  §  1381,  note 
4,  ante,  from  the  opinion  in  Anderson 
V.  Morrison  (1875)  22  Minn.  274.  So 
far  as  the  language  goes,  Foley  v.  Cali- 
fornia Horeshoe  Co.  (1896)  115  Gal. 
184,  56  Am.  St.  Rep.  87,  47  Pac.  42, 
seems  to  be  contra  as  regards  minors; 
but  the  case  is  one  of  those  in  which 
the  phrase  "assumption  of  risks"  is  im- 
properly used  to  express  a  want  of  care. 
See  §  1223,  ante. 

And  see  Shirley  v.  Abbeville  Furniture 
Co.  (1907)  76  S.  C.  452,  121  Am.  St. 
Rep.  952,  57  S.  E.  178. 

1  Walker  v.  Lake  Shore  &  M.  8.  R.  Co. 
(1895)    104  Mich.  606,  62  N.  W.  1032. 

A  servant  "assumes  the  risk  of  any 
danger  which  is  plain,  open,  and  appar- 
ent to  his  mind,  although  engaged  in 
doing  extra  work  or  work  outside  the 
scope  of  his  employment."  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Kinnare  (1900)  190 
111.  9,  60  N.  E.  57. 

^  Feely  v.  Pearson  Cordage  Co.  (1894) 
161  Mass.  426,  37  N.  E.  368;  Leary  v. 
Boston  &  A.  R.  Co.  (1885)  139  Mass. 
580,  52  Am.  Rep.  733,  2  N.  E.  115  (for 
facts  see  §  1390,  post)  ;  Wormell  v. 
Maine  C.  R.  Co.  (1887)  79  Me.  397,  1 
Am.  St.  Rep.  321,  30  Atl.  49;  Gavigan 
V.  Lake  Shore  c6  M.  S.  R.  Co.  (1896)  110 
Mich.  71,  67  N.  W.  1097  (experienced 
section  hand  engaged  with  others  in 
relaying  a  spur  track,  during  the  prog- 
ress of  which  it  became  necessary  to 
move  cars,  was  climbing,  at  the  com- 
mand of  the  section  boss,  upon  one  of 
the  cars  to  set  the  brakes  thereon,  and 
was  injured  by  the  act  of  the  other 
hands  in  violently  bumping  said  car  with 
another ) . 
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nary  man  under  the  same  circumstances  could  have  ascertained  them 
by  the  exercise  of  reasonable  diligence.*  So,  also,  it  is  held  that  no 
action  is  maintainable,  where  the  servant  had,  as  compared  with  the 
master,  an  equal,*  or  a  better,*  opportunity  to  see  and  know  the  ex- 
tent of  the  danger. 

As  in  all  cases  of  extraordinary  risks,  the  question  whether  the 
servant  appreciated  the  risks  of  new  duties  is  primarily  for  the  jury.® 
See  §  1309,  ante. 

Even  where  an  assumption  of  the  risk  may  be  inferred,  the  serv- 
ant may  still  recover  if  it  appears  that  the  master,  by  his  failure  to 
discharge  his  continuing  duty  to  keep  the  appliances  safe,  had  ex- 
posed the  servant  to  additional  risks  after  the  new  work  had  been 
undertaken.' 

1387.  [464]  Indiana  doctrine  as  to  assumption  of  risks. — According 
to  several  decisions  in  Indiana,  the  fact  that  the  risk  involved  was  as 
open  to  the  observation  of  the  servant  as  to  the  master  will  not,  neces- 
sarily, as  in  cases  where  the  work  was  within  the  scope  of  the  employ- 
ment, warrant  the  inference  that  it  was  assumed.^  In  support  of  this 
doctrine  two  separate  reasons  have  been  assigned. 


3  East  8t.  Louis  Ice  <t  Gold  Storage 
Co.  V.  Sculley   (1896)   63  111.  App.  147. 

*  The  fact  that  an  employee  in  a 
quany  was  called  from  a  safe  employ- 
ment to  that  upon  which  he  was  engaged 
at  the  time  of  the  accident  will  not  en- 
able him  to  recover  for  injuries  from 
the  fall  on  him  of  the  stone  under  which 
he  was  drilling,  such  fall  being  due  to 
seams  in  the  stone,  and  the  hammering 
by  the  foreman  upon  the  wedges  at  the 
top,  where  such  employee  was  experi- 
enced in  quarry  work,  knew  the  exist- 
ence of  seams  and  the  danger  therefrom, 
and  had  an  equal  opportunity  with  the 
master  and  foreman  of  ascertaining 
whether  there  were  seams  in  the  partic- 
ular stone.  Reed  v.  Stoclcmeyer  (1896) 
20  C.  C.  A.  381,  34  U.  S.  App.  727,  74 
Fed.  186.  See  also  North  Chicago  Street 
R.  Co.  V.  Conway  (1898)  76  111.  App. 
621  (oar  oiler  injured,  while  coupling 
a  trailer  to  a  motor  car,  owing  to  the 
fact  that  the  hook  on  the  latter  was 
caught  in  the  opening  above  the  draw- 
bar). 

&  Houston  £  T.  C.  R.  Co.  v.  Fowler 
(1882)  56  Tex.  452  (employee  killed  by 
derailment  due  to  a  washout,  while  trav- 
eling on  a  relief  train). 

6  Foley   V.    California   Horseshoe    Co. 


(1896)  115  Cal.  184,  56  Am.  St.  Rep. 
87,  47  Pac.  42. 

7  Nail  V.  Louisville,  N.  A.  <&  C.  R.  Co. 
(1891)   129  Ind.  260,  28  N.  E.  183,  611. 

1  This  theory  was  first  enunciated  in 
the  following  passage:  The  servant's 
implied  assumption  of  risks  is  confined 
to  the  particular  work  and  class  of  worlj 
for  which  he  is  employed.  There  is  no 
implied  undertaking,  except  as  it  ac- 
companies and  is  a  part  of  the  contract 
of  hiring  between  the  parties.  On  the 
other  hand,  if  the  servant,  by  the  or- 
ders of  the  master,  is  carried  beyond  the 
contract  of  hiring,  he  is  carried  away 
from  his  implied  undertaking  as  to 
risks.  If  the  master  orders  him  to  work 
temporarily  in  another  department  of 
the  general  business,  where  the  work  is 
of  such  a  different  nature  and  character 
that  it  cannot  be  said  to  be  within  the 
scope  of  the  employment,  and  where  he 
is  associated  with  a  different  class  of 
employees,  he  will  not,  by  obeying  such 
orders,  necessarily  assume  the  risks  in- 
cident to  the  work,  and  the  risks  of  neg- 
ligence on  the  part  of  such  employees. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams 
(1886)  105  Ind.  151,  164,  5  N.  E.  187 
(minor  of  twenty  hired  to  work  as  sec- 
tion hand  was  injured  in  coupling  cars 


§  1387]         INJURIES  OUTSIDE  OF  SCOPE  OF  EMPLOYMENT. 


3991 


On  the  one  hand  the  servant's  nonassumption  of  such  a  risk  is  de- 
duced from  the  consideration  that,  in  the  absence  of  specific  evidence 
to  the  contrary,  the  supposition  is  that  new  duties  are  undertaken  in- 


the  first  day  that  he  was  ordered  to  do 
such  work). 

By  the  Indiana  court  of  appeals  the 
effect  of  tliis  case  has  been  said  to  be 
that  the  implied  assumption  of  risk 
does  not  extend  to  more  hazardous  work 
outside  of  the  servant's  contract  of  hir- 
ing, unless  he  voluntarily  goes  into  such 
hazardous  work.  Indiana  Natural  & 
Illuminating  Oas  Co.  v.  Marshall 
(]898)  22  Ind.  App.  121,  52  N.  E.  232 
(defective  spurs  caused  injury  to  a 
^'trimmer"  who  was  directed  to  climb 
a  pole  and  adjust  a  wire). 

The  position  of  the  supreme  court  was 
further  defined  in  Brazil  Block  Coal  Co. 
V.  Boodlet  (1891)  129  Ind.  327,  27  N. 
E.  74],  where  it  was  held  that  a  com- 
plaint alleging  that  the  plaintiff,  a  serv- 
ant who  usually  worked  above  ground, 
as  a  blacksmith,  was  sent  down  a  shaft 
to  repair  a  pump,  and  was  injured  by 
falling  down  a  shaft  which  was  not  pro- 
vided with  tlie  protecting  gates  required 
by  statute,  was  not  subject  to  demurrer 
on  the  ground  that  it  showed  that  the 
risk  was  an  obvious  one. 

The  came  doctrine  was  reiterated  in 
Nail  v.  Louisville,  N.  A.  &  C.  R.  Co. 
(1891)  129  Ind.  260,  28  N.  E.  183,  611 
(employee  called  out  to  avert  the  threat- 
■ened  destruction  of  a  bridge  by  a  fresh- 
et) ;  Louisville,  E.  &  St.  L.  Consol.  R. 
Co.  V.  Banning  (1892)  131  Ind.  528,  31 
Am.  St.  Hep.  443,  31  N.  E.  187  (car 
repairer  directed  by  his  superior  to 
repair  a  car  on  a  switch  track,  instead 
of  on  the  tracks  provided  for  that  spe- 
cial purpose  and  upon  which  no  trains 
are  run  or  switched).  In  the  last-cited 
case  the  court,  in  discussing  the  suffi- 
ciency of  the  complaint,  laid  down  the 
law  as  follows:  The  servant  "does  not 
necessarily  assume  the  additional  haz- 
ard in  undertaking  to  perform  the  un- 
usual and  extra  service,  even  although 
the  dangers  attending  it  are  obvious." 
When  a  master  orders  a  servant  to  do 
something  which  involves  encountering 
a  risk  not  contemplated  in  his  employ- 
ment, although  the  risk  is  equally  open 
to  the  observation  of  both,  it  does  not 
necessarily  follow  that  the  servant  either 
assumes  the  increased  risk,  or  is  negli- 
gent in  obeying  the  order.     If  the  ap- 


parent danger  is  such  that  a  man  of 
ordinary  prudence  would  not  take  the 
risk,  the  servant  acts  at  his  peril.  But 
unless  the  apparent  danger  is  such  as 
to  deter  a  man  of  ordinary  prudence 
from  encountering  it,  the  servant  will 
not  be  compelled  to  abandon  the  service, 
or  assume  all  additional  risk,  but  may 
obey  the  order,  using  care  in  proportion 
to  the  risk  apparently  assumed,  and  if 
he  is  injured  the  master  must  respond 
in  damages. 

See  also  Cincinnati,  E.  &  I.  R.  Co.  v. 
Madden  (1893)  134  Ind.  462,  34  N.  E. 
227  (  §  1381,  note  5,  ante)  ;  New  Castle 
Bridge  Co.  v.  Doty  (1906)  168  Ind.  259. 
79  N.  E.  485;  American  Car  &  Foundry 
Co.  v.  Clark  (1904)  32  Ind.  App.  644, 
70  N.  E.  828 ;  Oolitic  Stone  Co.  v.  Ridge 
(1907)  —  Ind.  App.  — ,  80  N.  E.  441; 
Oolitic  Stone  Co.  v.  Ridge  (1910)  174 
Ind.  558,  91  N.  E.  944. 

The  doctrine  of  the  above  cases  was 
specifically  adopted  in  National  Enamel- 
ing &  Stamping  Co.  v.  Brady  (1901)  93 
Md.  646,  49  Atl.  845,  where  the  court 
approved  of  the  refusal  to  give  an  in- 
struction predicating  a  right  to  recover 
solely  on  the  finding  that  plaintiff  had 
been  injured  without  fault  of  his  own, 
because  of  the  machine's  defective  condi- 
tion. The  condemnation  of  the  instruc- 
tion was  based  on  the  theory  that  it  is 
incumbent  on  a  plaintiff  to  establish  one 
of  two  alternatives, — either  that  he  was 
injured  while  working  outside  the  scope 
of  his  employment,  or  that  the  defend- 
ant was  chargeable  with  notice  of  the 
defect. 

In  Jones  v.  Lake  Shore  <&  M.  S.  R.  Co. 
(1883)  49  Mich.  573,  14  N.  W.  55],  it 
was  held  that  an  inexperienced  servant, 
who  consented,  rather  than  lose  his 
place,  to  undertake  a  duty  outside  the 
scope  of  his  employment,  did  not  assume 
the  risk.  But  this  decision  really  rests 
upon  the  fact  that  the  servant  did  not 
appreciate  the  risk  which  caused  his  in- 
jury. 

In  Harrison  v.  Detroit,  L.  &  N.  R. 
Co.  (1890)  79  Mich.  409,  7  L.R.A.  623, 
19  Am.  St.  Kep.  180,  44  N.  W.  1034, 
it  was  said,  arguendo,  that  when  the 
offending  servant,  having  general  power 
and  authority  to  employ  and  discharge 
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voluntarily.^  But  it  is  not  apparent  why  coercion  should  be  predi- 
cated where  a  risk  is  extraordinary  in  the  sense  of  being  outside  the 
scope  of  the  servant's  employment,  any  more  than  it  is  predicated 
where  a  risk  is  extraordinary  in  the  sense  that  it  was  caused  by  the 
master's  negligence. 

On  the  other  hand,  it  is  said  that  the  master's  order  to  a  servant  to 
do  work  outside  the  scope  of  his  original  employment  operates  as  an 
implied  assurance  that  the  new  duties  may  be  performed  without  in- 
curring any  abnormal  risks.'    Under  this  theory  it  would  seem  that 

servants,  and  having  authority  to  direct  following  passage  in  Cooley,  Torts,  *.555. 
and  control  the  injured  servant,  orders  was  approved:  "It  has  been  often,  and 
him  to  do  an  act  not  within  the  scope  very  justly,  remarked  that  a  man  may 
of  the  injured  servant's  employment,  decline  any  exceptionally  dangerous  em- 
whereby  he  is  exposed  to  danger  not  ployment;  but  if  he  voluntarily  engages 
contemplated  in  his  contract  of  service,  in  it  he  should  not  complain  because  it 
and  is  injured  in  so  doing,  the  master  is  is  dangerous.  Nevertheless,  where  one 
liable  for  Injuries  received  while  he  was  has  entered  upon  the  employment  and 
acting  under  the  order  of  the  superior  assumed  the  incidental  risks,  it  is  not 
servant.  But  the  doctrine  thus  indi-  reasonable  to  hold  that  other  risks 
cated,  if  it  be  really  intended  to  follow  which  he  is  directed  by  the  master  to 
the  lead  of  the  Indiana  court,  is  not  assume  are  to  be  left  to  rest  upon  his 
that  which  is  at  present  accepted  in  shoulders,  merely  because  he  did  not 
this  state.  See  Walker  v.  Lake  Shore  take  upon  himself  the  responsibility  of 
06  M.  S.  R.  Co.  (1895)  104  Mich.  600,  throwing  up  the  employment  instead  of 
62  N.  W.  1032;  Wheeler  v.  Berry  (1893)    obeying  the  order." 

95  Mich.  250,  54  N.  W.  876.  3  This    is    very    strongly    put    in    the 

2  In  Brazil  Block  Coal  Co.  v.  Hoodlet  earliest  of  the  Indiana  cases  cited  above : 
(1891)  129  Ind.  327,  27  N.  E.  741,  the  "When  a  servant  is  thus  ordered  to  work 
court,  in  dealing  with  the  contention  at  a  particular  place,  or  with  particular 
that  the  plaintiff  assumed  the  risk,  machinery,  etc.,  outside  of  his  employ- 
said:  "The  complaint  avers  that  he  did  ment,  the  master  impliedly  assures  him, 
this  by  the  express  command  of  the  ap-  not  only  that  he  has  exercised  reasonable 
pellant.  But,  it  may  be  said,  he  need  care  to  have  the  place,  machinery,  etc., 
not  have  obeyed  the  command.  He  was  in  a  safe  condition,  but  also  that  they 
free  to  quit  the  service  and  thus  avoid  are  in  a  safe  condition  and  fit  for  the 
the  danger;  and  that,  by  voluntarily  business  for  which  they  are  used." 
continuing  in  the  service  and  obeying  Pittsburgh,  C.  £  St.  L.  R.  Co.  v.  Adams 
the  command,  it  must  be  presumed  that  (1886)  105  Ind.  151,  5  N.  E.  187, 
he  consented  to  take  the  additional  risk.  By  the  court  of  appeals  it  has  been 
While  in  theory  the  employee  whose  held  that  a  cause  of  action  is  sufficiently 
master  furnishes  appliances  which  both  stated  by  averments  that  the  plaintiff 
know  are  defective  is  at  liberty  to  quit  was  employed  for  no  other  purpose  than 
the  service,  and  refuse  to  be  subjected  to  operate  machinery  in  defendant's  mill 
to  the  enhanced  danger,  we  cannot  close  and  work  on  certain  articles,  and  that 
our  eyes  to  the  fact  that  the  necessities  he  was  ordered  to  repair  certain  machin- 
of  the  struggle  for  existence  tend  strong-  ery ;  that  the  work  was  different  from, 
ly  to  deprive  the  employee  of  that  the-  and  more  dangerous  than,  the  work  he 
oretical  independence  and  freedom  of  was  employed  to  do;  that  defendant 
action.  While  the  service  cannot  be  knew  the  danger;  and  that,  while  doing 
compulsory  in  the  sense  that  the  em-  the  work,  plaintiff  was  injured  through 
ployee  can  be  compelled  to  work  against  no  negligence  of  his  own.  Ervin  v. 
his  will,  yet  the  very  nature  of  the  Evans  (1900)  24  Ind.  App.  335,  56  N.  E. 
relation    existing   between    the    parties    725. 

carries  with  it  the  irresistible  inference        See  also  the  Maryland  case  cited  in 
of  dependence  upon  the  one  side."     The    note  1,  supra. 
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the  master  is  virtually  converted,  for  the  time  being,  into  a  guarantor 
of  the  servant's  safety.  Upon  the  assumption  that  this  is  the  effect 
of  the  Indiana  decisions,  they  have  been  condemned  in  Alabama.* 

The  disapproval  thus  expressed  is,  in  the  opinion  of  the  present 
v^rriter,  well  founded.  There  is  no  valid  ground  for  departing  in  this 
instance  from  the  general  principle  discussed  in  chapter  xliii.,  ante. 
It  should  be  observed,  however,  that  the  effect  of  the  sweeping  lan- 
guage used  by  the  Indiana  courts  is  considerably  qualified  by  the  fact 
that  the  defense  of  an  assumption  of  the  risks  is  conceded  to  be  a  bar 
to  the  action  if  the  evidence  shows  that  those  risks  were,  as  a  matter 
of  fact,  appreciated.^  For  practical  purposes,  therefore,  it  would 
seem  that  these  decisions,  when  analyzed,  merely  go  to  the  extent  of 
laying  down  the  doctrine  that  the  master  is  prima  facie  an  insurer  of 
the  servant's  safety  at  the  moment  when  he  is  transferred  to  the  new 


*  In  Mary  Lee  Coal  &  R.  Co.  v.  Cham- 
hliss  (1892)  97  Ala.  171,  11  So.  897 
(fireman  seventeen  years  old  was  or- 
dered to  throw  a  switch  which  had  a. 
tendency  to  fly  back),  the  court  thus 
expressed  its  disapproval  of  the  rule 
laid  down  in  Pittsburgh,  C.  &  St.  L.  R. 
Go.  V.  Adams  (1886)  105  Ind.  151,  5 
N.  E.  187:  "We  think  the  rule  declared 
in  the  case  cited  .  .  .  imports  into 
the  contract  of  employment  an  obliga- 
tion not  within  the  contemplation  of  the 
parties,  and  one  which  no  prudent  em- 
ployer would  assume.  ...  A  rail- 
road owes  no  higher  duty  to  a  passen- 
ger than  that  here  imposed  upon  the 
master  to  his  servant.  Does  not  the 
master  fully  discharge  his  obligation  in 
.this  respect  to  all  his  employees  when 
he  exercises  reasonable  care  and  dili- 
gence in  seeing  that  the  ways,  works, 
and  machinery  are  such  as  are  in  gen- 
eral use  by  well-regulated  railroads,  and 
that  they  are  kept  in  proper  condition. 
We  know  of  no  sound  principle  of  law 
which  exacts  a  higher  degree  of  care 
and  diligence  on  the  part  of  the  master 
to  his  employee  than  reasonable  care 
and  diligence.  .  .  .  Where  the  evi- 
dence shows  that  the  employment  is 
more  dangerous  than  that  within  the 
scope  of  his  employment,  or  that  the 
servant  is  called  to  use  machinery  which 
requires  skill  not  possessed  by  the  serv- 
ant, and  not  in  use  in  the  regular  course 
of  his  service  of  employment,  the  law 
very  properly  holds  the  master  liable 
under  proper  circumstances  for  such 
injuries    as   may    result    from    the    in- 


creased danger;  but  the  liability  here 
rests  upon  different  principles  from 
those  which  would  make  the  master  an 
insurer  that  the  ways,  works,  and  ma- 
chinery were  absolutely  perfect.  It  can- 
not be  said  that  the  master  has  exercised 
reasonable  care  and  diligence  for  the 
safety  of  his  servant,  when  by  his  or- 
ders the  servant  is  exposed  to  greater 
peril  than  that  which,  by  his  contract 
of  employment,  he  assumed ;  or  when  the 
master  exposes  his  servant  of  immature 
years,  or  one  inexperienced  and  un- 
skilled, without  proper  instruction  and 
warning  as  to  the  peril  of  machinery 
or  ways  and  works  dangerous  in  their 
use."  The  passage  cited  from  the  Indi- 
ana ease  undoubtedly  lays  down  the  rule 
too  strongly  against  the  master.  That 
the  implied  "assurance  of  safety"  de- 
duced from  a  specific  order  is  merely 
an  assurance  of  safety  so  far  as  reason- 
able care  can  attain  it  has,  we  think, 
never  been  denied  as  regards  risks  with- 
in the  scope  of  the  employment;  and 
there  is  no  apparent  reason  why  such 
an  assurance  should  bear  a  different 
meaning  where  the  risk  is  one  outside 
the   scope   of  the  employment. 

See  also  Gavigan  v.  Lake  Shore  <&  M. 
S.  R.  Co.  (1896)  110  Mich.  71,  67  N. 
W.  1097   (§  1390,  note  5,  post). 

sin  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Adams  (1886)  105  Ind.  151,  5  N.  E. 
187,  it  was  distinctly  laid  down  that  the 
liability  to  which  the  master  was  de- 
clared to  be  subject  would  be  purged  if 
the  servant  was  competent  to  apprehend 
the  danger. 
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duties,  and  also,  as  may  be  supposed,  though  it  is  not  expressly  so 
stated,  for  a  period  sufficient  to  enable  the  servant  to  observe  the 
conditions  of  his  altered  environment. 

[One  Michigan  case  has  laid  down  the  rule  that  where  a  servant 
is  injured  while  obeying  an  order  to  do  work  outside  of  the  scope 
of  his  regular  employment,  the  doctrine  of  assumption  of  risk  is 
always  inapplicable,  because  that  doctrine  is  based  upon  contract, 
which  in  such  a  case  would  be  absent.* 

It  has  been  held  in  Illinois  that  where  an  employee  is  directed 
to  do  work  outside  the  scope  of  his  employment,  the  question  of  as- 
sumed risk  is  for  the  jury.''] 

1388.  [465]  Doctrine  of  cominon  employment  qualified  as  regards 
servants  working  outside  the  scope  of  their  employment. — An  im- 
portant exception  to  the  doctrine  of  common  employment  is  created 
by  the  rule  that  the  giving  of  an  order  which  requires  a  servant  to 
perform  duties  not  included  in  the  original  contract  constitutes  action- 
able negligence  where  such  servant  is  plainly  unfitted  for  the  new 
duties.  The  nature  and  extent  of  this  exception  may  be  stated  thus : 
The  principle  that  the  master  is  not  precluded  from  relying  on  the  de- 
fense of  common  employment  by  the  mere  fact  that  the  plaintiff's 
injury  was  received  in  consequence  of  his  complying  with  an  order 
given  by  a  superior  coservant  having  the  right  to  control  him  as  to  the 
manner  of  doing  his  work,*  is  not  applicable  in  cases  where  that 
order  required  the  performance  of  duties  outside  the  scope  of  the 
plaintiff's  original  contract.  Under  these  circumstances  the  sole  ques- 
tion to  be  determined,  in  so  far  as  the  master's  liability  depends  upon 
the  representative  character  of  the  delinquent  coservant,  is  whether 
the  order  which  occasioned  the  injury  was  one  which  he  had  authority 
to  give.^    It  is  apparent,  therefore,  that  the  practical  effect  of  the  de- 

SDalm  V.  Bryant  Paper  Co.    (1909)  negligence  of  fellow  servants  in  the  same 

1.57  Mich.  550,  122  N.  W.  257.  employment;  and  that  considerations  of 

IWillison  V.  Bering  Coal  Co.   (1910)  public  policy  require  the  enforcement  of 

■".56  111.  App.  209.  the  rule.     But  this  presumption  cannot 

1  See  chapter  LXI.,  post.  arise  where  the  risk  is  not  within  the 

2  In  Union  P.  R.  Co.  v.  Fort  (1873)  contract  of  service,  and  the  servant  had 
17  Wall.  553,  21  L.  ed.  739,  affirming  no  reason  to  believe  he  would  have  to 
(1871)  2  Dill.  259,  Fed.  Gas.  No.  4,952  encounter  it.  If  it  were  otherwise,  prin- 
(facts  stated  in  §  1382,  note  1,  ante),  cipals  would  be  released  from  all  obli- 
the  court,  after  stating  the  rule  as  to  gations  to  make  reparation  to  an  em- 
common  employment,  said:  "This  rule  ployee  in  a  subordinate  position  for  any 
proceeds  on  the  theory  that  the  em-  injury  caused  by  the  wrongful  conduct 
ployee,  in  entering  the  service  of  the  of  the  person  placed  over  him,  whether 
principal,  is  presumed  to  take  upon  him-  they  were  fellow  servants  in  the  same 
self  the  risks  incident  to  the  undertak-  common  service  or  not,  such  a  doctrine 
ing,  among  which  are  to  be  counted  the  would  be  subversive  of  all  just  ideas  of 
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tjisions,  when  considered  with  relation  to  this  particular  phase  of  the 
"doctrine  of  common  employment,  is  to  establish  the  principle  that  the 


the  obligations  arising  out  of  the  con- 
tract of  service,  and  withdraw  all  pro- 
tection from  the  subordinate  employees 
■of  railroad  corporations.  These  corpo- 
rations, instead  of  being  required  to 
conduct  their  business  so  as  not  to  en- 
danger life,  would,  so  far  as  this  class 
■of  persons  were  concerned,  be  relieved  of 
all  pecuniary  responsibility  in  case  they 
failed  to  do  it.  A  doctrine  that  leads 
to  such  results  is  unsupported  by  reason 
■and  cannot  receive  our  sanction.  .  .  . 
If  the  order  had  been  given  to  a  person 
■of  mature  years,  who  had  not  engaged 
to  do  such  work,  although  enjoined  to 
■obey  the  directions  of  his  superior,  it 
might,  with  some  plausibility,  be  argued 
that  he  should  have  disobeyed  it,  as  he 
must  have  known  that  its  execution  was 
attended  with  danger.  Or,  at  any  rate, 
if  he  chose  to  obey,  that  he  took  upon 
himself  the  risks  incident  to  the  serv- 
ice. But  this  boy  occupied  a  very  dif- 
ferent position.  How  could  he  be  ex- 
pected to  know  the  peril  of  the  under- 
taking? He  was  a  mere  youth,  without 
«xperience,  and  not  familiar  with  ma- 
chinery. Not  being  able  to  judge  for 
himself  he  had  a  right  to  rely  on  the 
judgment  of  Collett,  and,  doubtless,  en- 
tered upon  the  execution  of  the  order 
■without  apprehension  of  danger." 

One  of  the  grounds  on  which  the  de- 
cision in  Chicago  &  N.  W.  R.  Co.  v.  Bay- 
field (1877)  37  Mich.  205  (facts  stated 
in  §  1382,  note  1,  ante),  was  based  was 
thus  stated  by  Cooley,  Ch.  J. :  "We  also 
think  that  where  the  superior  serv- 
ant, by  means  of  an  authority  whicK  he 
exercises  by  delegation  of  tlie  master, 
wrongfully  exposes  the  inferior  servant 
to  risks  and  injury,  the  master  must  re- 
spond. It  is  only  where  the  risks  prop- 
erly pertain  to  the  business  and  are  in- 
cident to  it  that  the  master  is  excused 
from  responsibility;  and  a  risk  of  this 
nature  not  being  one  of  the  kind,  the 
general  rule  applies,  and  he  must  an- 
swer for  the  misconduct  of  his  agent." 
The  court  adopted  the  broad  contention 
of  the  plaintiff  that,  if  the  master 
wrongfully  sends  his  servant  into  a  dan- 
gerous place,  or  exposes  him  to  a  risk 
not  connected  with  the  service,  and  in 
consequence  he  is  injured,  the  rule  which 
exempts  the  master  from  responsibility 
has  no  application,  because  the  risk  is 


not  one  which  the  servant  has  assumed; 
and  that  if,  instead  of  being  sent  by  the 
master  in  person,  the  servant  is  thus 
wrongfully  exposed  to  danger  by  one 
whom  the  master  has  placed  over  him, 
and  to  whose  orders  he  is  subjected,  the 
responsibility  is  the  same;  the  wrong- 
ful act  of  this  superior  being  in  law  the 
wrongful  act  of  the  master  himself. 

The  principle  of  this  case  was  again 
applied  by  two  judges  in  Rodman  v. 
Michigan  C.  R.  Co.  (1884)  55  Mich.  57, 
54  Am.  Kep.  348,  20  N.  W.  788  (see  § 
1381,  note  5,  ante). 

In  Erickson  v.  Milwaukee,  L.  S.  d  W. 
R.  Co.  (1890)  83  Mich.  28],  47  N.  W. 
237,  the  court  held  that  a  declaration 
was  not  demurrable  which  stated  that 
the  plaintiff,  a  common  laborer  on  a  con- 
struction train,  was  ordered  by  the  fore- 
man of  the  train  to  pull  a  coupling  pin 
while  the  cars  were  moving,  and  to 
jump  from  one  of  them  to  the  other 
when  they  separated;  that  the  foreman, 
without  any  notice  to  the  plaintiff,  let 
off  the  brake  on  one  of  the  cars;  that 
the  speed  of  the  car  was  thus  suddenly 
accelerated  and  the  distance  to  be 
jumped  unexpectedly  augmented;  and 
that  the  plaintiff  was  thus  caused  to 
fall  between  the  two  cars.  The  court 
declined  to  pass  upon  the  question 
whether  the  foreman  was  a  fellow  serv- 
ant of  the  laborer,  but  the  precise  reason 
for  this  refusal  is  not  specifically  stated. 

In  Walker  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1895)  104  Mich.  606,  62  N.  W.  1032 
(section  foreman  killed  by  negligence  of 
division  road  master),  the  court  ex- 
plained its  position  as  follows  (p.  612)  : 
"In  determining  whether  a  servant  is 
called  upon  to  do  work  outside  the  scope 
of  his  employment,  the  question  does 
not  turn  upon  that  of  whether  the  mas- 
ter would  be  liable  for  the  personal  neg- 
ligence of  a  superior  servant.  It  be- 
comes a  question  of  authority;  and  if 
one  having  authority  over  the  servant 
directs  him  to  do  an  act  outside  the 
scope  of  his  employment,  the  servant, 
in  the  performance  of  such  outside  work, 
assumes  the  risk  only  if  such  danger  is 
apparent.  ...  In  order  to  bring 
the  injured  servant  within  the  protec- 
tion of  the  rule  that,  when  called  upon 
to  perform  a  service  outside  of  the  scope 
of  his  employment,  the  master  owes  the 
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act  of  ordering  a  servant  into  a  new  place  of  work  is  the  act  of  the  mas- 
ter, and  that  the  employee  who  gives  the  order  is,  for  this  reason,  a 


duty  of  warning  him  against  all  dan- 
gers except  those  which  are  obvious  to 
a  person  of  his  capacity,  skill,  and  ex- 
perience, it  is  not  necessary  that  the  or- 
der to  engage  in  outside  service  be  given 
by  the  alter  ego  of  the  defendant;  it  is 
enough  if  the  superior  servant  have,  in 
this  respect,  controlling  authority." 

In  Hayes  v.  Colchester  Mills  (1894) 
69  Vt.  3,  60  Am.  St.  Rep.  915,  37  Atl. 
269,  the  court  argued  as  follows:  "If 
this  service  was  beyond  the  plaintiff's 
capacity,  and  so  outside  the  scope  of 
his  employment,  he  did  not  assume  the 
risks  attendant  upon  it.  A  person  of 
mature  years  might  have  been  held  to 
have  assumed  them  by  consenting  to  do 
the  work;  but  the  rights  of  a  child  are 
not  permitted  to  depend  upon  his  ability 
to  discriminate  promptly  as  to  the  work 
required  of  him,  or  to  refuse  obedience 
to  the  command  of  his  superior.  This 
limitation  of  the  plaintiff's  risk  renders 
the  doctrine  of  fellow  servant  inappli- 
cable. In  entering  the  defendant's  serv- 
ice, the  plaintiff  assumed  only  such  risks 
arising  from  the  negligence  of  his  co- 
employees  as  might  be  incurred  within 
the  scope  of  his  employment.  So  it  is 
not  necessary  to  determine  whether  the 
nature  and  extent  of  Sturgis'  authority 
over  the  plaintiff  were  such  as  to  ex- 
elude  him  from  the  relation  of  fellow 
servant.  The  effect  of  his  authority  over 
the  plaintiff  is  to  be  considered  without 
reference  to  that  relation.  The  defend- 
ant assigned  Sturgis  to  the  care  of  the 
machinery  and  placed  the  plaintiff  under 
his  orders.  If  Sturgis,  acting  within 
the  sphere  of  his  own  duty,  required  of 
the  plaintiff  a  service  which  was  outside 
his  employment,  and  which  a  prudent 
master  would  not  have  imposed  upon  a, 
person  of  his  years,  strength,  and  judg- 
ment, the  defendant  is  liable  for  the 
consequences  of  the  improper  order.'' 

In  Mann  v.  Oriental  Print  Works 
(1875)  11  R.  I.  152,  where  a  fireman 
was  injured  while  complying  with  an 
order  of  the  engineer  to  assist  in  throw- 
ing a  belt,  it  was  held  that  the  jury  were 
rightly  told  that,  if  the  fireman  was 
placed  under  the  engineer  as  his  supe- 
rior, and  this  superior  had  a  right  to 
give  orders  in  his  department,  the  case 
did  not  come  within  the  principle  regu- 
lating liability  in  cases  of  fellow  serv- 


ants, and  that  the  engineer  must  be 
looked  upon  as  representing  the  em- 
ployer. The  court  said:  "If  the  per- 
son here  injured  had  been  an  inferior 
servant,  and  had  been  injured  by  the 
negligence  of  »  superior  servant  iu  the 
same  department, — e.  g.,  if  he  had  been 
placed  under  a  superior  fireman  by 
whose  neglect  he  had  been  injured, — the 
case  would  have  been  different.  And  it 
might  then  be  argued  that  he  must  have 
known  and  calculated  the  risks  of  such 
employment.  In  the  present  case  the 
fireman  was  not  injured  while  working 
in  his  own  particular  department,  but 
was  injured  by  the  neglect  of  a  superior 
whose  department  was  more  extensive, 
including  his  (the  fire)  as  a  part  of  it. 
The  engineer  not  only  had  a  delegated 
authority  or  control,  but  it  was  the  ex- 
ercise of  this  delegated  authority  which 
was  the  cause  of  the  injury." 

In  Brazil  Block  Coal  Go.  v.  Gaffney 
(1889)  119  Ind.  455,  4  L.R.A.  850,  32 
Am.  St.  Rep.  422,  21  N.  E.  3102,  the 
court,  in  holding  that  a  mine  boss  who 
directed  a  ten-year  old  boy  to  leave  his 
own  work  and  U7idertake  more  danger- 
ous duties,  was  not  a  fellow  servant  of 
the  boy,  said:  "Nor  do  we  rest  our 
conclusion  upon  the  maxim,  Respondeat 
superior.  Mushett  (if  not  Haines), 
under  the  circumstances  of  this  case, 
was  the  agent  of  the  appellant,  and  the 
superior  of  the  appellee;  it  was  his 
right  to  command,  and  the  appellee's 
duty  to  obey,  and,  considering  the  im- 
mature age  of  the  appellee,  we  must 
assume  that  he  obeyed  the  commands  of 
his  superiors,  supposing  that  it  was  his 
duty  so  to  do,  without  regard  to  the 
dangers  or  hazards  that  he  would  en- 
counter, and  without  a  knowledge  there- 
of." 

See  also,  as  illustrative  of  the  same 
point  of  view,  the  following  cases:  'No- 
blesville  Foundry  £  Mach.  Co.  v.  Yea- 
man  (3891)  3  Ind.  App.  523,  30  N.  E. 
10  (miner  ordered  by  foreman  to  do 
work  for  which  he  was  unfitted)  ;  Jones 
V.  Old  Dominion  Cotton  Mills  (1886) 
82  Va.  140  (order  given  by  foreman)  ; 
Orman  v.  Mannix  (3892)  37  Colo.  564, 
37  L.R.A.  602,  31  Am.  St.  Rep.  340,  30 
Pac.  1037  (order  given  by  gang  fore- 
man) . 
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vice  principal,  whatever  may  be  his  official  rank.'  See  chapter  lxiv., 
post. 

In  most  of  the  eases  in  which  this  aspect  of  the  master's  liability  has 
come  under  consideration  the  injured  servant  has  been  a  minor,  and 
language  has  sometimes  been  used  which  indicates  that  the  benefit  of 
this  qualification  of  the  doctrine  of  common  employment  can  only  be 
claimed  by  minors.*  But  with  all  deference  to  the  eminent  judges 
who  have  taken  this  view,  the  present  writer  ventures  to  express  an 
opinion  that  it  is  neither  consistent  with  the  reason  of  the  qualifica- 
tion, nor  sustained  by  the  case  commented  on.* 

It  should  be  observed  that  the  principle  thus  laid  down  does  not  ex- 


3  This  conception  emerges  in  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  v.  Han- 
ning  (1891)  131  Ind.  .528,  31  Am.  St. 
Rep.  443,  31  N.  E.  187  (car  repairer 
ordered  to  repair  a  car  which  was  not  on 
the  track  set  apart  for  such  work)  ; 
Cilmore  v.  'Northern  P.  R.  Co.  (1884) 
9  Sawy.  558,  18  Fed.  866  (laborer  or- 
dered by  gang  boss  to  thaw  dynamite 
before  a  fire) . 

The  language  used  in  one  South  Caro- 
line case  would  also  seem  to  indicate 
the  adoption  of  the  theory  that  the 
transfer  of  a  servant  to  work  outside 
the  scope  of  his  original  employment  is 
a  non-delegable  function  of  the  master, 
and  that  any  superior  servant  (in  the 
case  cited  a  section  foreman)  who  un- 
dertakes to  order  such  a  change  of  du- 
ties represents  the  master  ad  hanc  vio- 
em,  although  he  may  be  a  mere  fellow 
servant  as  to  orders  with  respect  to  or- 
dinary duties.  Couch  v.  Charlotte,  G. 
d  A.  R.  Go.  (1884)  22  S.  C.  557.  But 
the  position  of  this  court  in  regard  to 
the  "superior  servant  doctrine"  is  very 
obscure  (see  summary  of  decisions  in 
chapter  Lxni.,  post),  and  it  is  there- 
fore fliflficult  to  say  what  is  the  precise 
effect  of  this  ruling  in  the  present  con- 
nection. 

*  In  Randall  v.  Baltimore  &  0.  R.  Co. 
(1883)  109  U.  S.  483,  27  L.  ed.  1005, 
3  Sup.  Ct.  Rep.  322,  Gray,  J.,  said  that 
the  principle  of  Union  P.  R.  Co.  v.  Fort 
(1873)  17  Wall.  553,  21  L.  ed.  739,  was 
that,  the  servant  "being  a  minor,  he 
was  performing,  by  direction  of  his  su- 
perior, work  outside  of  and  disconnected 
with  the  contract  which  his  father  had 
made  for  him  with  the  defendant." 

In  Leary  v.  Boston  &  A.  R.  Go.  ( 1 885 ) 
139  Mass.  580,  52  Am.  Rep.  733,  2  N.  E. 


315,  also,  it  was  remarked  that  the  con- 
trolling factor  was  that  plaintiff  was  a 
minor. 

6  One  of  the  grounds  upon  which  the 
Supreme  Court  of  the  United  States  up- 
held the  servant's  right  of  action  in 
Union  P.  R.  Co.  v.  Fort  (1873)  17  Wall. 
553,  21  L.  ed.  739,  was,  as  will  be  seen 
by  reading  the  extract  from  the  opinion 
in  note  2,  supra,  that  he  "had  no  rea- 
son to  believe  he  would  have  to  encoun- 
ter" the  risk  which  caused  his  injury. 
Manifestly,  this  element  of  nonantici- 
pation  is  of  precisely  the  same  eviden- 
tial import  in  the  ease  of  adults,  as  in 
the  case  of  servants,  in  so  far  as  it  oper- 
ates prima  facie  to  negative  that  knowl- 
edge which  is  supposed  to  exist  with 
regard  to  the  ordinary  risks  of  work 
within  the  scope  of  the  employment.  Up 
to  this  stage  of  the  inquiry,  therefore, 
adults  and  minors  stand  on  the  same 
footing.  The  second  question  involved 
is  that  which  is  discussed  in  the  latter 
part  of  the  opinion,  viz.,  whether  this 
presumption  of  excusable  ignorance  was 
overcome  by  the  specific  evidence  which 
was  relied  upon  to  prove  actual  or  con- 
structive notice  of  the  risk.  This  ques- 
tion is  wholly  distinct  from  the  other, 
and,  in  considering  it,  the  minority  of 
the  servant  undoubtedly  becomes  mate- 
rial, for  exactly  the  same  reasons  as 
where  the  extraordinary  risk  is  one 
within  the  scope  of  the  servant's  em- 
ployment. To  this  extent,  therefore, 
and  no  further,  it  is  submitted,  the  ten- 
der age  of  the  plaintiff  is  a  controlling 
factor  in  the  cases  which  established 
this  limitation  of  the  doctrine  of  com- 
mon employment.  Minority,  in  short, 
makes  it  more  difficult  for  the  master 
ultimately  to  prevail  on  the  ground  of 
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elude  the  operation  of  the  doctrine  of  common  employment  in  cases 
where  the  injury  was  caused,  not  by  the  servant's  compliance  with  the 
order  to  perform  new  duties,  but  by  some  subsequent  act  of  negligence 
committed  by  a  subordinate  coemployee  while  those  duties  were  in 
course  of  performance.* 

1389.  [466]  Contributory  negligence  in  undertaking  the  new 
work. — (Compare  §§  1366  et  seq.,  ante.) — The  general  rule  applied 
by  most  of  the  authorities  is  that,  where  the  master  or  his  representa- 
tive commands  a  servant  to  go  outside  of  his  regular  employment  to 
do  a  work  which  is  attended  with  special  danger,  and  the  servant,  in 
response  to  the  commands  so  received,  goes  and  does  the  work  in  the 
way,  and  at  the  time  directed,  the  fact  that  the  servant  knew  that  it 
was  dangerous  does  not  render  him,  as  matter  of  law,  guilty  of  con- 
tributory negligence,  unless  the  character  of  the  danger  be  so  patent 
and  so  extreme  that  no  one  but  a  foolhardy,  reckless  man  would  at- 
tempt it.^    Special  reasons  which  have  been  assigned  for  not  imputing 


an  assumption  of  the  risks  of  new  du- 
ties; but  this  is  only  because  the  gen- 
eral inference  of  a  nonassumption  of 
those  risks,  which  is  drawn  from  the 
servant's  nonanticipation,  is  more  read- 
ily rebutted  by  specific  evidence  in  the 
case  of  adults  than  in  the  case  of  mi- 
nors. 

In  several  cases  in  which  the  doctrine 
has  been  applied  the  servant  was,  so  far 
as  appears,  an  adult:  Mann  v.  Oriental 
Print  Works  (1875)  11  R.  I.  152;  Ericlc- 
son  v.  Milwaukee,  L.  8.  &  W.  R.  Go. 
(1890)  83  Mich.  281,  47  N.  W.  237; 
Walker  v.  Lake  Shore  &  M.  8.  R.  Go. 
(1895)    104  Mich.  606,  62  N.  W.  1032. 

6  A  servant,  who,  after  he  had  been  at 
work  in  railway  shops  for  two  months, 
performing  duties  which  bring  him  con- 
tinually in  the  neighborhood  of  a  steam 
hammer,  and  who,  voluntarily  and  with- 
out objection,  consents  to  work  at  the 
hammer,  cannot  recover  for  an  injury 
received  through  the  negligence  of  an- 
other servant  in  operating  it.  Ran- 
rathy  v.  Northern  C.  R.  Go.  (1876)  40 
Md.  280. 

1  English  v.  Chicago,  M.  d  8t.  P.  R. 
Co.   (1885)   24  Fed.  908,  per  Brewer,  J. 

In  Chicago  dc  N.  W.  R.  Co.  v.  Bay- 
field (1877)  37  Mich.  205,  it  was  argued 
that,  even  if  the  superior  servant  who 
gave  the  order  represented  the  company 
ad  hanc  vicem  (see  §§  1380,  1383,  ante), 
the  act  of  the  plaintiff  in  obeying  was 
his  own  voluntary  act,  and  that  the  case 


was  the  ordinary  one  of  contributory 
negligence.  This  contention  did  not  pre- 
vail. Cooley,  Ch.  J.,  said:  "When  one 
person  engages  in  the  employment  of  an- 
other, he  undertakes  to  obey  all  lawful 
orders,  and  he  subjects  himself,  for  any 
failure  to  do  so,  to  the  double  liability 
of  being  expelled  from  the  employment 
and  of  being  required  to  pay  damages. 
It  is  true  the  master  has  no  right  to 
direct  him  to  do  anything  not  contem- 
plated in  the  employment;  but  when  one 
thus  contracts  to  submit  himself  to  the 
orders  of  another,  there  must  be  some 
presumption  that  the  orders  he  receives 
are  lawful,  the  giving  of  the  orders  be- 
ing of  itself  an  assumption  that  they 
are  lawful ;  and  the  servant  who  refused 
to  obey  would  take  upon  himself  the 
burden  of  showing  a  lawful  reason  for 
the  refusal.  This,  of  itself,  is  sulTicient 
reason  for  excusing  the  servant  who  de- 
clines the  responsibility  in  any  case  in 
which  doubts  can  possibly  exist.  He 
should  assume  that  the  order  is  given 
in  good  faith  and  in  the  belief  that  it  is 
rightful;  and  if,  in  his  own  judgment, 
it  is  unwarranted,  it  is  not  for  the  mas- 
ter to  insist  that  the  servant  was  in  the 
wrong  in  not  refusing  obedience.  Re- 
spect for  the  master  as  well  as  a  con- 
sideration for  his  own  interest  may  very 
properly  induce  him  to  waive  his  own 
judgment  for  that  of  his  superior,  and 
instead  of  engaging  in  disputes,  and  be- 
ing, perhaps,  ejected  from  his  employ- 
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negligence  are  the  following :  That  the  servant's  excusable  ignorance 
of  the  danger  to  be  encountered  is  a  reasonable  inference  from  the  fact 
that  he  had  no  time  for  reflection  or  choice ;  ^  that  he  relied  upon  the 
superior  knowledge  of  the  employee  who  gave  the  order ;  *  that,  al- 
though he  was  aware  of  the  material  conditions  which  were  the  cause 
of  his  injury,  he  did  not  appreciate  the  danger  created  by  them ;  *  that 
by  reason  of  his  youth  and  inexperience,  he  was  incapable  of  deter- 
mining whether  the  work  required  was  actually  within  the  scope  of 


ment,  to  leave  questions  of  doubt  for  fu- 
ture settlement.  Now,  although  we 
think,  on  the  facts,  as  the  jury  has 
found  them,  there  was  no  authority  to 
send  Williams  to  handle  the  brakes,  yet 
the  point  was  not  so  clear  but  that  seri- 
ous question  was  made  of  it  on  the  trial, 
and  it  would  be  grossly  unjust  to  com- 
pel the  servant,  at  his  peril,  to  decide 
correctly  on  the  validity  of  an  order 
presumptively  lawful,  when  the  conse- 
quences of  even  a  correct  decision  might 
be  apparent  insubordination,  and,  per- 
haps, difficulty  and  litigation.  It  is 
perfectly  just  under  such  circumstances 
to  leave  upon  the  master  the  responsi- 
bility he  assumed  in  giving  an  unwar- 
ranted order,  and  to  hold  that  the  serv- 
ant is  not  blamable  in  yielding  obedi- 
ence to   his  superior." 

See  also  Galveston  Oil  Co.  v.  Thomp- 
son (1890)  76  Tex.  23.5,  13  S.  W.  CO; 
Clark  County  Cement  Co.  v.  Wright 
(1897)  16  Ind.  App.  630,  45  N.  E.  817 
(complaint  not  demurrable  because  it 
shows  undertaking  of  new  and  more 
dangerous  duties)  ;  Pittsburgh,  C.  d  St. 
L.  R.  Co.  V.  Adams  (1886)  105  Ind.  151, 
5  N.  E.  187  (arguendo)  ;  Clark  County 
Cement  Co.  v.  Wright  (1897)  16  Ind. 
App.  630,  45  N.  E.  817;  Dallemand  v. 
Saalfeldt  (1898)  175  111.  310,  48  L.R.A. 
753,  67  Am.  St.  Rep.  214,  51  N.  E.  645, 
affirming  (1897)  73  111.  App.  151  (bot- 
tle washer  nineteen  years  old  was  in- 
jured while  operating  a  freight  ele- 
vator) ;  Kehler  v.  Schicenk  (1892)  151 
Pa.  519,  31  Am.  St.  Rep.  777,  25  Atl. 
130;  Orman  v.  Mannix  (1892)  17  Colo. 
564,  17  L.R.A.  602,  31  Am.  St.  Rep.  340, 
30  Pae.  1037;  Camp  v.  Ball  (1897)  39 
Fla.  535,  22  So.  792. 

SRush  V.  Missouri  P.  R.  Co.  (1887) 
36  Kan.  129,  12  Pac.  582;  Diowling  v. 
Allen  (1881)  74  Mo.  13,  41  Am.  Rep. 
298  (boy  of  seventeen  ordered  to  stop 
an  engine,  such  work  not  being  a  part 


of  his  duty,  and  to  hurry,  was  caught 
by  an  uncovered  set-screw)  ;  Hale  Ele- 
vator Co.  V.  Trude  (1893)  41  111.  App. 
253  (servant,  in  hasty  response,  aban- 
doned his  regular  work  to  add  his 
strength  to  that  of  other  employees  to 
overcome  a  present  exigency). 

A  boy  of  fourteen  who  suddenly  re- 
ceives an  order  from  his  foreman  to 
pick  up  and  throw  away  a  stick  of  giant 
powder  which  had  caught  fire  is  not,  as 
matter  of  law,  negligent  in  obeying,  as 
he  has  neither  time  for  the  close  weigh- 
ing of  chances,  nor  the  opportunity  to 
comprehend  fully  the  danger  of  the  serv- 
ice to  which  lie  was  assigned.  Orman 
V.  Mannix  (1892)  17  Colo.  564,  17 
L.R.A.  602,  31  Am.  St.  Rep.  340,  30  Pac. 
1037. 

S  Frank  v.  Bullion-Beck  &  C.  Min.  Co. 
(1899)  19  Utah,  35,  56  Pac.  419  (miner 
injured  by  a  cave-in  while  he  was  com- 
plying with  the  order  of  his  foreman  to 
assist  in  carrying  out  a  fellow  workman 
who  had  previously  been  injured  by  an- 
other cave-in). 

4  The  fact  that  a  boy  of  fourteen  in- 
jured in  a  mine  by  stumbling  over  a 
piece  of  coal  lying  upon  the  track,  while 
endeavoring,  in  pursuance  of  an  order 
of  the  superintendent  directing  him  to 
a  service  outside  the  duty  of  his  regu- 
lar employment,  and  without  the  knowl- 
edge of  his  parents,  to  throw  off  the 
brake  upon  a  coal  car,  had  seen  such 
piece  of  coal  before  he  was  injured,  does 
not  render  him,  as  matter  of  law,  guilty 
of  contributory  negligence,  since  it  does 
not  follow,  as  a  conclusion  of  law,  that 
his  judgment  had  reached  such  maturity 
that  he  was  apprised  of  the  danger  of 
running  alongside  the  tracks  or  setting 
or  removing  the  brakes  under  such  cir- 
cumstances. Northern  P.  Coal  Co.  v. 
Richmond  (1893)  7  C.  C.  A.  485,  15  U. 
S.  App.  262,  58  Fed.  756. 
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his  employment/  or  believed  himself  bound  to  render  obedience  to  the 
order.^  A  servant,  it  is  declared,  is  not  required  to  weigh  nicely  the 
question  whether  any  particular  order  is  one  which  his  superior  has  a 
right  to  give.''  Nor  will  a  servant  who  is  charged  with  various  duties 
be  held,  upon  uncertain  and  refined  distinctions,  to  have  been  negli- 
gent when,  in  good  faith,  he  performed  a  service  outside  of  the  line 
of  his  duty.'  But  clearly  he  can  never  be  justified  in  obeying  an 
order  which  takes  him  outside  his  regular  duties,  where  he  has  been 
expressly  instructed  to  obey  the  orders  of  the  superior  servant  only  in 
so  far  as  they  related  to  his  own  department.' 

The  doctrine  adopted  in  Georgia  seems  to  be  that  contributory  neg- 
ligence is  inferable  as  a  matter  of  law,  where  the  servant  knew  that 
the  abnormal  risk  which  caused  his  injury  was  incident  to  the  new 
work  which  he  had  undertaken.'^"    Compare  §§  1210,  1211,  ante. 

A  servant  who  is  sent  to  do  a  piece  of  work  with  a  machine  with 
which  he  is  not  familiar  is  bound  to  inquire  as  to  the  proper  method 
of  operating  it.  The  failure  to  seek  this  information  will  debar  him 
from  recovering  for  an  injury  caused  by  operating  it,  if  it  was  free 
from  defects.^* 

As  to  contributory  negligence,  as  a  deduction  from  evidence  that 

5  Hayes  V.  Colchester  Mills  (1894)  69  was  declared  that,  unless  the  plaintiff 
Vt.  1,  60  Am.  St.  Rep.  915,  37  Atl.  269.  fireman  had  been  instructed  not  to  obey 

6  Mary  Lee  Coal  cE  R.  Co.  v.  Cham-  the  engineer  except  in  the  line  of  the 
bliss  (1892)  97  Ala.  171,  11  So.  897  former's  employment,  the  engineer  was 
(minor  of  seventeen  years,  employed  as  authorized  to  call  upon  him  for  assist- 
a  fireman,  was  ordered  to  throw  a  ance  in  any  matter  within  the  engineer's 
switch).  department,    and    that    the    defendant 

'^  Orman  v.  Mannix    (1892)    17   Colo,  would  be  liable,  even  if  there  was  an- 

564,  17  L.R.A.  602,  31  Am.  St.  Rep.  340,  other  person  who  might  more  properly 

30  Pac.  1037.  be  called  upon. 

8  Grannis  v.  Chicago.  St.  P.  &  K.  C.  l"  The  following  headnote  was  written 
R.  Co.  (1890)  81  Iowa,  444,  46  N.  W.  by  Bleckley,  J.,  for  the  case  cited:  A 
1067,  where  the  court  upheld  the  pro-  railway  employee  is  in  fault  when  he 
priety  of  a  finding  that  a  wiper  in  a  knowingly  exposes  himself  to  an  extraor- 
rouridhouse,  injured  while  attempting  to  dinary  danger  at  night,  by  assisting 
couple  an  engine  to  a  car,  in  assisting  to  carry  a  train  over  the  unsafe  track 
to  take  the  engine  out  of  the  round-  of  another  railroad.  The  company  does 
house,  was  acting  in  the  line  of  his  duty  not  insure  his  safety  against  reckless 
while  making  the  coupling,  the  proof  locomotion  which  he  assists  to  conduct, 
being  that  the  plaintiff,  although  he  had  with  knowledge  that  it  lies  outside  of 
never  attempted  to  do  such  work  before,  his  regular  employment,  and  that  it  is 
was  a  man  of  all  work  and  required  to  extra-hazardous  on  account  of  the  unfit- 
assist  in  taking  engines  into  and  bring-  ness  of  the  appointments.  Galloioay  v. 
ing  them  out  of  the  roundhouse;  and  it  Western  d  A.  R.  Co.  (1876)  57  Ga.  512. 
is  shown  that  other  wipers  coupled  cars.        n  Millar  v.  Madison  Car  Co.    (1895) 

9  This  doctrine  is  deducible  from  the  130  Mo.  517,  31  S.  W.  574.  Compare, 
language  used  in  Mann  v.  Oriental  Print  generally,  §§  1335.  1336,  ante. 

Works    (1875)    11   R.   I.   152,   where  it 
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the  servant  -undertook  work  for  which  he  was  not  fitted,  see  §  1206, 
note  3,  ante. 

1390.  [467]  Absence  of  compulsion  an  essential  element  of  assump- 
tion of  risks  and  contributory  negligence.—  a.  Generally.— As  in 
cases  of  injuries  from  other  kinds  of  extraordinary  risks,  neither  an 
assumption  of  risks  outside  the  scope  of  the  original  employment,  nor 
contributory  negligence  in  encountering  those  risks,  can  be  predicated 
unless  it  is  shown  that  the  work  was  undertaken  voluntarily.  Actual 
compulsion  will  readily  be  inferred  where  the  servant  is  a  minor.  ^ 
See  §§  1201,  1215,  ante.  But  where  he  is  an  adult,  involuntary 
action  will  presumably  be  ascribed  to  him  only  under  the  exceptional 
circumstances  discussed  in  the  sections  just  specified. 

b.  Protest  or  ohjection  oynitted  or  made. — The  principle  that  the 
failure  of  the  servant  to  protest  against  the  maintenance  of  abnormally 
dangerous  conditions  due  to  the  master's  negligence  is  a  circumstance 
which  points  strongly,  and  even  conclusively,  to  the  inference  that 
the  servant  was  willing  to  assume  the  resulting  risks  (see  §  1202, 
ante),  is  equally  applicable  where  the  peril  is  extraordinary  in  the 
sense  with  which  we  are  now  concerned.* 


lln  KeUer  v.  Schwenk  (1892)  151 
Pa.  505,  31  Am.  St.  Rep.  777,  25  Atl. 
130,  one  of  the  elements  of  liability 
wliich  was  held  to  warrant  a  verdict  for 
the  plaintifiF,  a  boy  of  fourteen,  was  that 
he  was  urged  into  the  new  service 
against  his  will. 

An  action  is  maintainable  upon  a 
complaint  which  alleges  that  a,  minor 
was  not  engaged  in  the  service  which 
he  was  hired  to  perform,  but  that  he 
was  "compelled"  by  a,  fellow  servant  to 
labor  at  a  business  much  more  perilous, 
and  was  injured  while  so  engaged.  The 
court  said:  "There  was,  then,  no  op- 
portunity to  adjust  the  compensation 
with  a  view  to  the  risk.  There  was  no 
consent  to  perform  the  service  on  any 
terms.  It  was  a  compulsory  service, 
and,  under  such  circumstances,  neither 
justice  nor  policy  requires  that  the  mas- 
ter shall  be  acquitted  of  responsibility." 
Chicago  &  G.  E.  R.  Go.  v.  Barney  (1867) 
28  Ind.  30,  92  Am.  Dec.  282. 

The  rights  of  a  child  are  not  permit- 
ted to  depend  upon  his  ability  to  dis- 
criminate promptly  as  to  the  work  re- 
quired of  him,  or  to  refuse  obedience 
to  the  command  of  his  superior.  Hayes 
V.  Colchester  Mills  (1894)  69  Vt.  1,  60 
Am.  St.  Rep.  915,  37  Atl.  269. 
M.  &  S.  Vol.  IV.— 251. 


See  also  Patnode  v.  Warren  Cotton 
Mills  (1892)  157  Mass.  283,  34  Am.  St. 
Rep.  275,  32  N.  E.  16],  where  a  servant 
of  fourteen  years  of  age  and  of  less  than 
ordinary  intelligence,  injured  while 
obeying  peremptory  orders,  given  with 
an  oath,  to  assist  in  operating  a  machine 
at  which  he  was  not  employed  to  woric 
was  held  not  negligent,  as  matter  ol 
law.  But  there  imperfect  knowledge  waa 
also  an  element  in  the  case,  as  the  dan- 
ger incident  to  operating  the  machine 
was  partially  concealed  from  view. 

Sin  Reed  v.  Stockmeyer  (1896)  20  C. 
C.  A.  381,  34  U.  S.  App.  727,  74  Fed. 
186,  the  court  reasoned  as  follows:  "It 
is  urged  that  Stockmeyer,  in  obeying 
the  orders  of  Drehoble,  acted  under  com- 
pulsion, and  should  not  be,  therefore, 
held  to  have  assumed  the  risks  of  the 
work  he  was  directed  to  perform.  It  is 
conceded  that  he  made  no  objection  to 
the  order,  that  he  did  not  protest  any 
incapacity  to  comprehend  the  risk,  but 
that  he  was  coerced  into  compliance  with 
the  order  through  fear  of  discharge  in 
case  of  disobedience.  That,  however, 
does  not  charge  liability  upon  the  mas- 
ter. In  the  absence  of  restrictive  con- 
tract provisions,  the  master  is  at  liberty 
to   discharge  the  servant  at  any  time. 
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The  evidential  import  of  a  protest  actually  made  depends  both 
upon  the  defense  which  has  been  raised,  and  upon  the  views  of  the 
court  as  to  the  economical  and  social  principles  discussed  in  chap- 
ter XL.,  subtitle  B,  ante.  Where  the  defense  raised  is  an  assump- 
tion of  the  risks,  the  general  principle,  which  is  almost  universally 
held  in  the  United  States,  that  the  servant  cannot  countervail  the 
effect  of  his  appreciation  of  the  risk  by  showing  that  he  entered 
a  protest  before  undertaking  his  duties,  is  considered  to  be  equally 
applicable,  whether  the  work  to  be  done  is  within  or  outside  the  scope 
of  the  original  employment.  Accordingly,  we  find  it  laid  down  that 
a  servant  of  full  age  and  adequate  experience  cannot  cast  upon  the 
master  all  the  risk  of  accident  in  the  performance  of  new  duties  by 
simply  protesting  against  being  called  upon  to  perform  those  duties. 
Under  such  circumstances,  he  has  the  choice  of  either  leaving  the 
employment,  or  of  remaining  and  assuming  all  the  risks  incident  to> 
the  work  he  knows  that  he  is  expected  to  do.® 

So,  likewise,  is  the  servant  at  liberty  to  cago  &  N.  W.  B.  Co.  v.  Bayfield  (1877) 

abandon  his  service  at  vfill.     The  mas-  37  Mich.  205,  as  being  a  decision  based 

ter  has  the  right  to  demand  other  serv-  on  the  youth,  vpeakness,   and  inexperi- 

ice  than  that  for  which  the  servant  has  ence  of  the  servant.     See  §  1383,  ante. 

engaged.     The  latter  may  accept  or  de-  To  the  same  effect  is  Leary  v.  Boston 

cline   at  will.     Declining,  he  may  lose  &  A.  R.  Go.    (1885)    139  Mass.  580,  52 

employment;   accepting,  he  assumes  the  Am.   Rep.    733,    2    N.    E.    115    (freight 

risks  attending  the  service,  if  he  knows  truckman  acting  temporarily  as  fireman 

or  has  been  properly  warned  of  tliem.  was    thrown    off    the    footboard    of    a 

The  servant  is  not  under  guardianship,  switching  engine  by  a  jolt  caused  by  the 

He  is  a  free  man,  at  liberty  to  make  passage  of  the  engine  over  a  frog ) .    The 

such  contracts  as  he  will.  That,  through  court  said:      "While  a  person  who  en- 

streas   of  circumstances  lie  consents  to  gages  for  a  particular  service  agrees  to 

the  orders  of  the  master  rather  than  be  encounter  only  the  dangers  of  that  serv- 

discharged  from  employment,  does  not  ice,   he  may,   perhaps,    in   the   first   in- 

impose  liability  upon  the  master  because  stance,  assume  that  the  order  given  him 

of  such  demand,  if  he  has  otherwise  per-  by   his    superior    is   warranted   by   the 

formed  the  duty  which  the  law  imposes  legitimate  scope  of  his  employment.    If, 

upon  him  with  respect  to  the  servant."  so  assuming,  he  is  induced  to  perform' 

A  brakeman  engaged  with  the  distinct  duties  which,  by  his  contract,  he  is  not. 

agreement  that  he  is  not  to  couple  cars  bound  to  perform,  and  is  thus  injured, 

except  with  a  stick,  and  is,  under  no  cir-  he  should  be  able  to  maintain  an  action 

cumstances,  to  go  between  ears  having  for   the    injury    against    the   employer, 

an   engine  attached  cannot  recover  for  But  in  the  case  at  bar  the  plaintiff  knew 

injuries  received  in  going  between  the  that  the  duty  of  aiding  as  fireman  on 

cars   by   direction   of  the  engineer,   on  the  engine  was  not  within  his  original 

the  ground  that  the  duty  was  outside  contract  as  a  laborer.    He  determined  to 

the  scope  of  his  employment,  where  he  perform  it  as  a  part  of  his  engagement, 

makes  no  objection.    Richmond  &  D.  R.  with  the  defendant,  rather  than  lose  his. 

Co.  V.  Finley  (1894)  12  C.  C.  A.  595,  25  position  as  a  laborer.     In  so  doing,  he- 

U.  S.  App.  16,  63  Fed.  228.  must  be  held  to  have  assumed  its  neces- 

To  the  same  effect,  see  Cole  v.  Chicago  aary  risks.     .     .     .     Morally,  to  coerce 

d  2f.  W.  R.  Co.   (3888)   71  Wis.  114,  5  a  servant  to  an  employment,  the  risks  of 

Am.  St.  Rep.  201,  37  N.  W.  84.  which  he  does  not  wish  to  encounter,  by 

9  Wheeler  v.  Berry    (1893)    95  Mich,  threatening,  otherwise,   to  deprive   him 

250,  54  N.  W.  876,  distinguishing  Chi-  of  an  employment  he  can  readily  and 
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c.  Fear  of  discharge. — ^In  two  of  the  cases  just  referred  to  it  will 
be  noticed  that  the  effect  of  the  servant's  protest  is  considered  with 
reference  to  the  fact  that  dismissal  from  the  employment  must  al- 
ways be  taken  into  account,  as  a  possible,  or  rather  probable,  conse- 
quence of  disobedience,  and  that  the  servant  is  presumed  to  be  in- 
fluenced by  this  consideration.*  Obviously,  however,  neither  the  mak- 
ing nor  the  omission  of  an  actual  protest  is  a  necessary  or  in- 
variable concomitant  of  this  element;  and  in  some  cases  its  bearing 
upon  the  question  of  the  servant's  willingness  is  treated  from  a  more 
general  standpoint.* 

1391.  [468]  Contributory  negligence  in  regard  to  the  manner  of 
performing  the  work. —  In  cases  where  the  injury  resulted  from  the 
manner  in  which  the  work  was  performed,  and  not  from  the  risks 
which  were  an  essential  incident  of  that  work,  it  is  clear  that,  under 
the  general  principle  stated  in  §§  1233,  1234,  ante,  contributory  neg- 
ligence is  negatived  by  evidence  which  shows  that  the  servant  did  not 
understand  the  danger  which  that  method  involved.^     On  the  other 


safely  perform,  may  sometimes  be 
harsh;  but  when  one  has  assumed  an 
employment,  if  an  additional  and  more 
dangerous  duty  is  added  to  his  original 
labor,  he  may  accept  or  refuse  it.  If  he 
has  an  executory  contract  for  the  orig- 
inal service,  he  may  refuse  the  addi- 
tional and  more  dangerous  service,  and 
if,  for  that  reason,  he  is  discharged,  he 
may  avail  himself  of  his  remedy  on  his 
contract.  If  he  has  no  such  contract, 
and  Itnowingly,  although  unwillingly, 
accepts  the  additional  and  more  danger- 
ous employment,  he  accepts  its  inci- 
dental risks;  and  while  he  may  require 
of  the  employer  to  perform  his  duty,  he 
cannot  recover  for  an  injury  which  oc- 
curs only  from  his  own  inexperience." 

On  the  other  hand,  in  Jones  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1883)  49  Mich. 
573,  14  N.  W.  551,  where  a  brakeman  on 
a  passenger  train  was  ordered  to  do 
yard  work,  and,  after  a  protest,  com- 
plied with  the  order,  and  was  injured 
by  a  projecting  load  of  lumber,  it  was 
h"ld  that  it  was  competent  to  introduce 
e%idenee  of  the  protest  as  indicating  a 
want  of  consent.  In  Cole  v.  Chicago  & 
2V.  W.  B.  Co.  (1888)  71  Wis.  114,  5 
Am.  St.  Rep.  201,  37  N.  W.  84,  the  court 
referred  to,  but  declined  either  to  afBrm 
or  disaffirm,  the  rule  in  this  case. 

4  The  fact  that  there  was  no  threat  of 
dismissal  in  case  of  refusal  to  undertake 


the  new  duties  was  emphasized  in  Rich- 
mond c6  D.  R.  Co.  V.  Finley  (1894)  12 
C.  C.  A.  595,  25  U.  S.  App.  16,  63  Fed. 
228,  as  a  ground  for  inferring  accept- 
ance of  the  risks. 

B  In  Gavigan  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1896)  110  Mich.  71,  67  N.  W. 
1097,  the  court  rejected  the  contention 
that,  by  consenting  to  perform  the  serv- 
ice, the  plaintiff  did  not  assume  the  risk, 
inasmuch  as  he  might  be  discharged  if 
he  refused  to  perform  the  service;  or, 
in  other  words,  that  the  master  is  to  be 
considered  an  insurer  of  the  servant  per- 
forming extraordinary  service  by  direc- 
tion of  a  superior,  whenever  he  chooses 
to  obey  a  direction  of  one  in  charge, 
for  fear  of  discharge. 

See  also  Dougherty  v.  West  Superior 
Iron  &  Steel  Co.  (1894)  88  Wis.  343, 
60  N.  W.  274. 

On  the  other  hand,  the  supreme  court 
of  Indiana  has  repudiated  the  theory 
that  the  servant  is  free  to  quit  the  serv- 
ice and  thus  avoid  danger,  and  that,  by 
voluntarily  continuing  in  the  service 
and  obeying  the  command,  he  consents 
to  take  the  additional  risk.  Brasil 
Block  Coal  Co.  v.  Hoodlet  (1891)  129 
Ind.  327,  334,  27  N.  E.  741.  See  § 
1387,  note  2,  ante. 

1  Boettger  v.  Scherpe  £  K.  Architec- 
tural Iron  Co.  (1894)  124  Mo.  87,  27  S. 
W.  466   (servant  hired  as  a  common  la- 
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hand,  he  cannot  recover  if,  with  knowledge,  actual  or  constructive,  of 
the  risks  thereby  incurred,  he  adopts  an  abnormally  hazardous  method 
of  doing  the  new  work,  or  fails  to  take  the  precautions  against  accident 
which  would  have  suggested  themselves  to  a  prudent  man  as  being 
appropriate  under  the  circumstances.^  This  rule,  is,  of  course,  no 
less  applicable  to  minors  than  to  adults.' 

1392.  [469]  Injuries  due  to  risks  entirely  disconnected  from  the 
servant's  duties;  right  of  action  for. —  In  one  English  case  there  was 
applied  in  favor  of  the  servant  a  principle  which,  so  far  as  it  is  sus- 
ceptible of  precise  formulation,  would  seem  to  be  this — that  the  serv- 
ant's knowledge  of  a  risk  will  not  warrant  the  inference  that  it  was  as- 
sumed, where  it  arose  from  conditions  which  lay  wholly  outside  the 
sphere  of  the  duties  which  he  was  engaged  to  discharge,  and  had 
no  connection  whatever  with  those  duties.^ 


borer  is  not  required  to  possess  such 
slcill  in  choosing  lumber  for  a,  scaffold 
as  will  debar  him  from  recovery  for  in- 
juries received  through  the  breaking  of 
a  piece  of  timber  used  in  erecting  the 
structure)  ;  Gulf,  0.  &  8.  F.  B.  Go.  v. 
Newman  (1901)  ;  —  Tex.  Civ.  App.  — , 
64  S.  W.  790  {fireman  directed  to  take 
charge  of  a  stationary  engine  was  in- 
jured in  trying  to  start  it  by  lifting  the 
balance  wheel  off  its  balance  with  an 
iron  rod,  he  having  seen  other  employees 
doing  this,  and  not  being  acquainted 
with  any  other  method). 

ZWormell  v.  Maine  G.  R.  Go.  (18R7) 
79  Me.  397,  1  Am.  St.  Rep.  321,  10  Atl. 
49  (workman  whose  ordinary  duties 
were  in  a  car  shop  was  injured,  while 
coupling  cars  under  the  direction  of  his 
foreman,  by  placing  his  hand  where,  as 
he  could  not  help  seeing,  it  must  be 
•caught  by  the  buffer)  ;  Jenkins  v.  Ma^ 
ginnis  Gotton  Mills  (1899)  ,51  La.  Ann. 
1011,  25  So.  643  (servant  attempted  to 
remove  flats  from  the  endless  chain  of 
a  carding  machine  while  it  was  in  mo- 
tion, and  when  the  removal  of  the  fly 
plate  had,  as  he  knew,  exposed  a  rapid- 
ly moving  cylinder)  ;  English  v.  Chi- 
cago, M.  (&  St.  P.  R.  Go.  (1885)  24  Fed. 
906  (servant  was  ordered  to  repair  a 
water  tank  and  fell  from  a  narrow,  ice- 
covered  platform  on  which  he  stood). 

An  instruction  that  if  the  servant  is 
suddenly  called  on  to  perform  a  duty 
not  falling  within  the  scope  of  his  con- 
tractual duties,  and  complies  with  the 
order,  he  will  have  a  right  to  rely  on 
the  implied  assurance  of  the  master  that 


the  dangers  to  be  encountered  are  such 
only  as  can  be  guarded  against  by  the 
exercise  of  ordinary  care;  and  that,  if 
he  uses  such  care,  the  master  will  be 
liable, — is  not  open  to  the  objection 
that  it  relieves  the  servant  from  the 
duty  of  exercising  his  faculties  to  pro- 
tect himself  from  the  apparent  dangers 
incident  to  the  work.  'Norfolk  Beet 
Sugar  Go.  v.  Eight  (1899)  59  Neb.  100, 
80  N.  W.  276. 

3  Michael  v.  Stanley  (1892)  75  Md. 
464,  23  Atl.  1094;  Morewood  Go.  v. 
Smith  (1900)  25  Ind.  App.  264,  57  N. 
E.  199  (minor  of  seventeen  went  un- 
necessarily near  cogwheels ) . 

1  This  is  apparently  the  rationale  of 
the  decision  in  Mansfield  v.  Baddeley 
(1876)  34  L.  T.  N.  S.  696,  where  it  was 
held  that  a  woman  employed  as  a  dress- 
maker, who  went  into  her  employer's 
kitchen  on  an  errand  which  had  nothing 
to  do  with  her  work,  was  bitten  by  a 
savage  dog  which  she  supposed  to  be 
tied  up,  as  was  usually  the  case,  was 
held  to  have  been  wrongly  nonsuited, 
although  she  was  aware  of  the  character 
of  the  dog.  In  the  course  of  his  opin- 
ion. Grove,  J.,  said:  "If  the  plaintiff, 
when  she  entered  her  employment,  knew 
the  character  of  the  dog,  and  that,  in 
the  ordinary  course  of  her  employment, 
she  would  have  to  go  by  the  place  where 
it  was  tied  up,  it  might,  perhaps,  be 
said  she  took  the  risk.  But  here  she 
was  asked  to  do  something  which  was  no 
part  of  her  service, — in  fact,  a  mere 
good-natured  act,  it  being  something 
ultra  her  services  to  go  to  the  kitchen. 


§  1392]  INJURIES  OUTSIDE  OF  SCOPE  OF  EMPLOYMENT. 


4005 


The  dog  then  rushes  out  and  bites  her. 
Such  a  risk  was  not  incidental  to  the 
service,  nor  one  which,  by  her  conduct, 
she  has  undertaken  to  bear.  If  there 
was  anything  exceptional  in  the  case, 
the  onus  of  proving  it  lay  on  the  defend- 
ant." It  should  be  observed,  however, 
that  the  same  conclusion  might  have 
been  arrived  at  on  the  facts  without  in- 
voking any  special  principle^  for  it  is 
evident  that  the   dressmaker   waa  not 


chargeable  with  the  assumption  of  any 
greater  risks  than  those  incurred  from 
the  proximity  of  the  dog  while  it  was 
tied  up.  The  risk  created  by  the  fact 
that  it  was  running  loose  was,  in  any 
view  of  the  case,  an  abnormal  one  which 
was  not  assumed  unless  it  was  proved 
to  have  been  known  to  her;  and  it  is 
clear  that,  under  the  testimony,  this 
condition  precedent  to  the  transfer  of 
the  responsibility  was  not  satisfied. 
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not  acting  as  such. 

1400.  Doctrine  not  a  material  factor,  unless  negligence  causing  the  injury   is 
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1401.  To  what  classes  of  acts  the  doctrine  is  applicable. 

1402.  Defense  not  available  where  the  dangerous  conditions  causea  by  the  fellow 

servant's  negligence  were  known  to  the  master. 

1403.  — nor  where  negligence  in  selecting  the  coservant  is  shown. 

1404.  — nor  where  the  wife   of  a  servant  is  injured  by  the  negligence  of  his 

coservants. 

1405.  Rule  where  a  stranger  is  being  sued  for  an  injury  partially  caused  by 

the  injured  servant's  coemployees. 

1406.  Defense  available  against  a  servant  beginning  work  after  the  commission 

of  the  negligent  act. 

1407.  Ratification  not  inferred  from  retention  of  negligent  servant. 

1408.  Application  of  the  doctrine  in  the  case  of  seamen. 

1409.  —of  pilots. 

1410.  — of  persons  performing  forced  labor. 
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1413.  Master  not  liable  to  his   servant  for   injuries  caused  by  the  negligence 

of  servants  of  a  stranger. 

1414.  Common  employment  not  a  defense  to  an  action  against  a  third  person 

to  recover  for  his  servant's  negligence. 

1415.  Discussion  of  this  rule. 
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As  to  the  doctrine  adopted  in  countries  other  than  those  in  which 
the  common  law  prevails,  see  chapter  lxxxv.,  post. 

As  to  the  personal  liability  of  negligent  coservants,  see  the  subse- 
<juent  chapters  in  this  treatise,  dealing  with  the  general  subject  of  the 
personal  liability  of  agents  for  their  own  defaults. 

1393.  [470]  Doctrine  of  common  employment  stated. — The  doc- 
trine which  is  to  be  discussed  in  this  and  the  following  chapters  may 
be  enimciated  in  its  most  elementary  form  as  follows : 

A  master  is  not  bound  to  indemnify  one  servant  for  injuries  caused 
by  the  negligence  of  another  servant  in  the  same  common  employ- 
ment as  himself,  unless  the  negligent  servant  was  the  master's  repre- 
sentative.^ 


1  The  language  of  the  text  is  quoted 
in  Stearns  d  C.  Lumber  Co.  v.  Fowler 
(1909)  58  Fla.  362,  50  So.  680.  See 
also  Graham  v.  Thrall  (1910)  95  Ark. 
560,  129  S.  W.  532;  Southwestern  De- 
velopment Co.  V.  Boyd  (1908)  7  Ind. 
Terr.  773,  104  S.  W.  1174. 

The  language  used  in  formulating 
"this  rule  varies  a  good  deal.  But  it 
■would  be  an  unprofitable  task  to  at- 
tempt to  take  note  of  all  these  varia- 
tions, inasmuch  as  they  are,  from  a  doc- 
trinal standpoint,  wholly  immaterial, 
■except  in  so  far  as  they  reflect  one  or 
other  of  the  main  controversies  between 
the  courts,  which  will  be  discussed  in 
the  following  chapters.  The  subjoined 
■quotations  will  serve  as  a  sufficient  il- 
lustration of  the  phraseology  which  is 
commonly  found  in  the  opinions  of 
judges. 

"With  respect  to  servants  in  a  com- 
mon employ,  the  master  cannot  be  made 
answerable  for  an  injury  caused  to  one 
servant  by  the  negligence  of  another." 
Yose  v.  Lancashire  &  Y.  R.  Go.  (1858) 
•2  Hurlst.  <£  N.  728. 

"Where  several  persons  are  employed 
in  the  same  general  service,  and  one  is 
injured  from  the  carelessness  of  another, 
the  employer  is  not  responsible."  Ryan 
v.  Cumberland  Valley  B.  Go.  (1854)  23 
Pa.  384. 

"An  employer  is  not  liable  to  one  of 
his  agents  or  servants  for  the  negli- 
gence of  another  of  his  agents  or  serv- 
ants engaged  in  the  same  general  busi- 
ness." Coon  v.  Syracuse  &  U.  R.  Go. 
(1851)  5  N.  Y.  492  (1849)  6  Barb.  231. 

A  master  "is  not  liable  to  one  agent 
or  servant  for  an  injury  resulting  from 
the  negligence  or  misconduct  of  another 


agent  or  servant  while  engaged  in  a 
common  business  with  him,  but  with- 
out any  superior  authority  or  control 
over  him."  Mad  River  <£  L.  E.  R.  Co. 
V.  Barber  (1856)  5  Ohio  St.  541,  67  Am. 
Dec.  312. 

"The  master  is  not  liable  to  a  servant 
for  injuries  resulting  from  the  negli- 
gence of  a  fellow  servant  engaged  in  the 
same  general  line  of  duty,  where  the 
negligent  act  is  performed  in  the  capac- 
ity of  servant."  Indiana  Gar  Go.  v. 
Parker  (1884)   100  Ind.  181. 

"The  employer  is  not  liable  for  in- 
juries suffered  by  one  employee,  solely 
through  the  carelessness  or  negligence 
of  another  employee  of  the  same  mas- 
ter, engaged  in  the  same  general  busi- 
ness." Columbus  &  I.  G.  R.  Go.  v. 
Arnold  (1869)  31  Ind.  174,  99  Am.  Dec. 
615. 

The  employer  is  liable  to  the  servant 
for  negligence  of  a  fellow  servant  only 
when  the  employer's  own  negligence 
"contributes  to  the  injury,  or  when  the 
other  servant  occupies  such  a  relation 
to  the  injured  party,  or  to  his  employ- 
ment, in  the  course  of  which  his  injury 
was  received,  as  to  make  the  negligence 
of  such  servant  the  negligence  of  the 
employer."  Quebec  8.  8.  Go.  v.  Mer- 
chant (1889)  133  U.  S.  375,  33  L.  ed. 
656,  10  Sup.  Ct.  Rep.  397. 

A  master  is  not  answerable  for  the 
negligence  of  a  fellow  servant.  Mc- 
Mahon  v.  Rice  (1911)  208  Mass.  597, 
95  N.  E.  108. 

"The  master  is  not  bound  under  the 
doctrine  of  respondeat  superior  to  in- 
demnify one  servant  for  an  injury 
caused  by  the  negligence  of  another  serv- 
ant in  the  same  common  employment, 
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It  should  be  observed  that,  although  the  doctrine  almost  invariably 
has  been  formulated  by  the  courts  in  language  which  would  limit  its 
scope  to  acts  which  betoken  negligence,  there  is  specific  authority  for 
the  view  that  it  is  applicable  to  wilful  acts  also.^ 

Since  the  extraordinary  diversity  of  views  which  this  doctrine  has 
produced  in  its  practical  application  arises  simply  from  the  diffi- 
culty of  attaching  a  precise  and  definite  signification  to  the  phrases, 
"common  employment,"  and  "representative  of  the  master,"  an  in- 
vestigation into  the  extent  of  the  master's  liability  under  this  as- 
pect virtually  resolves  itself  into  an  inquiry  into  the  proper  mean- 
ing of  these  words.  The  classification  of  the  decisions  which  is  sug- 
gested by  this  circumstance  will  be  adopted  in  the  following  chap- 
ters. But  it  is  proposed,  in  the  first  place,  to  give  a  brief  account 
of  the  early  evolution  of  the  doctrine,  to  explain  and  discuss  its 
rationale,  and  to  deal  with  some  general  principles,  the  application 
of  which  is  not  affected  by  the  particular  theory  which  happens  to 
be  entertained  with  regard  to  its  limits  and  qualifications. 

1394.  [471]  Evolution  of  the  doctrine. — High  judicial  authority 
may  be  produced  for  the  view  that  the  doctrine  of  common  employ- 
ment has  always  been  an  integral  part  of  the  common  law.^  This 
theory,  however,  is  purely  conjectural,*  and  based  mainly,  it  would 
seem,  on  the  unsatisfactory  ground  that,  if  this  defense  had  not  been 

unless  the  negligent  servant  is  at  the  court  in  the  case  of  Priestley  v.  Fowler 

same  time  acting  as  the  master's  repre-  (1837)    3  Mees.  &  W.  1,  Murph.  &  H. 

sentative."     McOrory  v.   Ultima  Thule,  305,  1  Jur.  087,  7  L.  J.  Exch.  N.  S.  42, 

A.   &   M.   R.    Co.    (1909)    90   Ark.   210,  19   Eng.   Rul.  Cas.   102.     "If  not,   such 

23  L.R.A.(N.S.)   301,  134  Am.  St.  Rep.  actions  would  have  been  of  frequent  oc- 

24,   118  S.  W.   710  currence.     No  such  action,  however,  ap- 

An  action  should  be  dismissed  where  pears  ever  to  have  been  brought  before 

it  "was  caused  solely  by  the  negligence  the  decision  of  that  case."    Vose  v.  Lan- 

of  fellow  servants,  for  which  the  mas-  cashire  tC-  Y.  R.  Go.   (18.58)   2  Hurlst.  & 

ter  was  in  no  wise  responsible."     Cen-  N.  728,  per  Pollock,  C.  B. 

tral  Coal  &  Cohe  Go.  v.  Gregory  (1906)  "That   an   employer   cannot  be  made 

78  Ark.  43,  93  S.  W.  56.  responsible  for  damages  resulting  to  a 

8  "For  an  injury  resulting  to  an  em-  servant  from  the  negligence  of  a  fellow 

ployee  from  the  wilful  neglect  or  tor-  servant   is    a   principle   as    old    as    the 

tious  acts  of  another,  who  is  engaged  common    law."      Waddall    v.    Simoson 

in  a  common  employment  with  him,  the  (1886)    112   Pa.   567,   4  Atl.  725. 

master  is  not  liable  at  the  suit  of  the  8  A    significant    commentary    on    the 

injured  employee."     Oabrielson  v.  Way-  statements  quoted   in  the   last  note   is 

dell  (1892)   135  N.  Y.  1,  17  L.R.A.  228,  that  two  judges  dissented  in  the  earliest 

31  Am.  St.  Rep.  793,  31  N.  E.  969.    The  American  case  in  which  a  servant  was 

use   of   the   word  "misconduct"   in   the  denied  recovery  for  the  negligence  of  a 

statement  quoted  in  the  preceding  note  coservant  {Murray  v.  South  Carolina  B. 

from  the  opinion  in  Mad  River  &  L.  E.  Co.    [1841]    1  McMull.  L.  385,   36  Am. 

R.  Go.  V.  Barber  would  seem  to  indicate  Dec.  268)  ;  and  that  in  the  first  case  in 

a  similar  standpoint.  which  a  similar  conclusion  was  arrived 

1  "The  law  must  have  been  the  same  at  in  Pennsylvania,  the  doctrine  of  com- 

long  before  it  was  enunciated  in  this  mon  employment  was  only  adopted  by  » 
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generally  -understood  to  be  open  to  the  master,  the  books  would  have 
recorded  numerous  decisions  turning  upon  his  liability  for  the  negli- 
gence of  a  coservant.  One  objection  to  the  theory  is  thus  stated  by  Sir 
Frederick  Pollock:  "The  argument  from  novelty  is  altogether  a 
dangerous  one.  If  a  duty  has  been  but  recently  affirmed  by  decided 
cases,  it  is  easy  to  say  that  it  was  never  before  disputed;  it  is  still 
easier,  when  an  alleged  liability  is  for  the  first  time  formally  denied, 
to  reply  to  the  charge  of  innovation  that  such  claims  were  previously 
unheard  of."  * 

Another  objection  is  suggested  by  the  consideration  that,  even  if 
the  doctrine  itself  was  so  axiomatic  as  to  be  beyond  impeachment, 
as  a  rule  of  law,  it  is  inconceivable  that  there  should  not  at  least 
have  been  some  discussion  with  regard  to  the  effect  of  evidence  which 
rendered  it  a  disputable  point  whether  the  proximate  cause  of  the  in- 
jury was  the  negligence  of  the  master  or  of  a  coservant.  Supposing 
the  doctrine  to  have  been  really  recognized  prior  to  the  time  when 
it  first  emerges  as  a  practical  element  in  determining  the  liability 
of  employers,  it  seems  scarsely  possible  to  account  for  the  total  absence 
in  the  reports  of  any  debates  upon  this  question,  except  by  resorting 
to  the  wholly  inadmissible  hypothesis  that  the  master's  nonliability 
for  his  own  negligence  was  conceded  as  unreservedly  as  his  non- 
liability for  the  act  of  a  coservant. 

Abandoning  this  very  unsatisfactory  field  of  conjecture,  we  find 
that  the  first  case  in  which  the  doctrine  of  common  employment  was 
applied  was  Priestly  v.  Fowler*  decided  in  1837.  There  the  plain- 
tiff had  sustained  an  injury  through  the  defendant's  overloading  of 
a  van  in  which  he  was  traveling  by  the  direction  of  the  defendant 
in  the  discharge  of  his  ordinary  duties.  The  gist  of  the  declaration 
was  that  "it  became  the  duty  of  the  defendant,  on  that  occasion  (of 
the  journey  in  question),  to  use  due  and  proper  care  that  the  said 
van  should  be  in  a  proper  state  of  repair,  that  it  should  not  be  over- 
loaded, and  that  the  plaintiff  should  be  safely  and  securely  carried 
thereby,  ...  in  consequence  of  the  neglect  of  all  and  each  of 
which  duties  the  van  gave  way  and  broke  down,  and  the  plaintiff 
was  thrown  with  violence  to  the  ground,  etc."    After  a  verdict  for 

raajority  of  three  to  two  (Ryan  v.  Cum-  Wis.  248.     But  this  decision  was  soon 

berland   Valley   R.    Co.    [1854]    2.3   Pa.  afterwards    overruled    by    Moseley    v. 

384).  Chamberlain  (1860)   18  Wis.  700,  appx. 

It  may  be  remarked  in  this  connection  3  Essays  on  Jurisprudence,  p.  115. 

that  the  doctrine  was   at  one  time  re-  4  3  Mees.  &  W.  1,  Murph.  &  H.  305,  1 

pudiated    in    Wisconsin.      Chamberlain  Jur.   987,   7   L.   J.  Exch.  N.   S.   42,   19 

V.  Milwaukee  &  M.  R.  Co.    (1860)    11  Eng.  Eul.  Cas.  102. 
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the  plaintiff  had  been  rendered,  the  judgment  was  arrested  on  the 
ground  that  the  declaration  was  not  sufEeient. 

The  very  general  grounds  relied  upon  by  the  judges  are  noticed 
below  (§  1396,  note  1,  post).  At  present  it  will  be  enough  to  point 
out  that  such  a  declaration  would  clearly  be  good  at  the  present  day, 
in  the  United  States  at  all  events,  as  it  alleges  a  breach  of  the  duty 
to  provide  safe  appliances  and  keep  them  in  good  repair;  and  if 
this  breach  was  one  of  the  efficient  causes  of  the  accident,  the  master 
would  clearly  not  have  been  absolved  by  the  fact  that  it  was  partially 
due  to  the  overloading  of  the  van  by  a  fellow  servant. 

In  1841  the  supreme  court  of  South  Carolina  adopted  the  same 
doctrine  as  the  English  court  of  exchequer,  and  held  that  a  fireman 
could  not  recover  against  a  railway  company  for  injuries  caused  by 
the  negligence  of  an  engineer.' 

It  is  worthy  of  notice  that,  so  far  as  the  report  shows,  the  decision 
in  Priestley's  Case  was  not  brought  to  the  attention  of  the  judges,  and 
that  the  two  decisions  may,  therefore,  be  regarded  as  reflecting  the 
independent  opinions  of  the  profession  in  England  and  the  United 
States.  But  the  extracts  from  the  opinions  given  in  §  1395,  post, 
show  that  the  reasoning  proceeded  upon  lines  somewhat  different  from 
those  followed  in  the  English  case. 

In  the  same  year  Chief  Justice  Shaw  delivered  his  famous  judg- 
ment in  Farwell  v.  Boston  &  W.  B.  Corp.  (1842).^ 

This  luminous  and  scientific  disquisition  has  ever  since  been  re- 
garded in  the  United  States  as  the  principal  fountain  of  the  law  of  this 
subject,  and  has  exercised  a  considerable  influence  upon  judicial  opin- 
ion in  England.' 

The  subsequent  development  of  the  law  has  been  decidedly  less 
favorable  to  the  servant  in  England  than  in  the  United  States.  In 
the  former  country  the  doctrine  that  a  master  may  be  held  liable  for 
an  employee  occupying  the  position  of  alter  ego  or  vice  principal 
was,  after  much  controversy,  finally  rejected  by  the  House  of  Lords.' 
at  least  to  the  extent  of  denying  that  it  was  applicable  to  acts 
<ione  in  conducting  a  business,  as  contrasted  with  those  done  in  the 
original  furnishing  of  the  instrumentalities  for  the  use  of  the  serv- 

5  Murray  v.  South  Carolina  R.  Co.  Rul.  Gas.  107,  and  has  been  frequently 
(1841)   1  McMull.  L.  385,  36  Am.  Dec.    cited  in  the  lower  courts. 

^68.  i  Wilson  v.  Merry  (1868)   L.  R.  1  H. 

6  4  Met.  49,  38  Am.  Dec.  339.  L.  Sc.  App.  Gas.  326,  19  L.  T.  N.  S.  30, 

7  It  was  mentioned  with  marked  ap-  6  Macph.  Sc.  Sess.  Gas.  84,  2  Paterson, 
proval  in  Barton's  Bill  Goal  Go.  v.  Reid  Sc.  App.  Gas.  1597,  19  Eng.  Rul.  Gas. 
(1855)    3  Macq.  H.  L.  Gas.  266,  4  Jur.  132. 

ir.  S.  769,  6  Week.  Rep.  664,  19  Eng. 
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ants.  See  §§  1457,  1459,  149Y,  subd.  a,  post.  In  the  latter  country, 
on  the  other  hand,  the  courts  have  unreservedly  accepted  this  doctrine,, 
and  have  declined  to  differentiate  between  the  positions  of  an  em- 
ployee to  whom  is  delegated  the  duty  of  supplying  instrumentalities 
and  of  an  employee  who  is  intrusted  with  the  function  of  maintaining 
them  in  a  proper  condition.  The  other  important  exception  to  the 
general  rule  regarding  injuries  inflicted  by  coservants, — viz.^,  that 
which  is  based  on  the  fact  that  the  negligent  and  the  injured  persons 
were  doing  different  kinds  of  work, — has  also  been  much  more  liberal- 
ly construed  in  the  United  States  than  in  England,  some  of  the  Amer- 
ican courts  having  pushed  it  to  an  extreme  which  virtually  ignores 
the  true  foundation  of  the  rule  itself.  See  chapter  lx.,  (0),  post. 
The  chief  influence  which  has  operated  in  producing  this  more  liberal 
tendency  of  judicial  opinion  has  probably  been  the  fact  that  indus- 
trial enterprises  have  in  modern  times  been  falling  more  and  more 
into  the  hands  of  corporate  bodies.  The  harsher  aspects  of  the  doc- 
trine of  common  employment  have  naturally  been  brought  into  clearer 
relief  by  this  economic  situation.^ 

1395.  [472]  Rationale  of  the  doctrine. —  Several  different  explana- 
tions of  the  juridical  basis  of  the  doctrine  of  common  employment 
have  been  propounded  by  the  courts. 

One  theory  is  that  the  standard  of  ordinary  care  which  fixes  the 
limits  of  the  master's  obligations  (see  §  907,  ante)  is  fully  satisfied  by 
the  employment  of  competent  servants.^ 

9  "  'In  the  progress  of  society,  and  the  workman  is  injured  through  inadequacy 
general  substitution  of  ideal  and  invisi-  of  machinery,  or  other  aids  or  means 
ble  masters  and  employers  for  the  ac-  furnished  by  his  master,  or  through  in- 
"tual  and  visible  ones  of  former  times,  competency  or  carelessness  of  fellow 
in  the  forms  of  corporations  engaged  in  workmen,  his  right  of  action  against  his 
Taried,  detached,  and  widespread  opera-  employer  stands  upon  the  same  ground ; 
"tions  ...  it  has  been  seen  and  felt  that  between  master  and  servant  the  im- 
■that  the  universal  application  of  the  plied  contract  is  that  each  will  use  or- 
rule'  (the  rule  in  regard  to  fellow-  dinary  care  in  all  things  pertaining  to 
service)  'often  resulted  in  hardship  and  the  servant's  business;  that  if  a  master 
injustice.  Accordingly,  the  tendency  of  exercises  ordinary  care  in  hiring  and 
-the  more  modern  authorities  appears  retaining  in  his  employment  a  compe- 
-to  be  in  the  direction  of  such  a  modi-  tent  engineer,  and  in  buying  and  contin- 
fication  and  limitation  of  the  rule  as  uing  to  use  a  suitable  engine,  the  mas- 
shall  eventually  devolve  upon  the  em-  ter  should  no  more  be  liable  to  a  brake- 
ployer,  under  these  circumstances,  a  man,  if  the  engineer  should  prove  to 
due  and  just  share  of  the  responsibility  be  incompetent,  or,  being  generally  com- 
of  the  lives  and  limbs  of  the  persons  in  petent,  should  on  some  occasion  be  care- 
it  semploy.'  "  Parker  v.  Eannibal  &  St.  less,  than  if  the  engine,  apparently  suf- 
J.  R.  Co.  (1891)  109  Mo.  362,  397,  18  iicient,  should  explode;  that  the  master 
L.R.A.  802,  19  S.  W.  1119.  has    performed   his    contract   with    the 

1  In  Fifie'ldv.  Northern  R.  Co.  (1860)  brakeman,   so  far  as  it  relates  to  the 

42  N.  H.  225,  the  court  said:     "It  has  engine  and  engineer,  when  he  has  done 

been  held  substantially  that,  whether  a  all  that  ordinary  care  requires  him  to 
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Another  suggested  basis  for  the  doctrine  is  that  which  was  adopted 
by  Lord  Cairns  in  an  oft-cited  case,  viz.,  that  the  master  is  liable  to 
his  servants  only  for  his  failure  to  do  what  he  has  contracted  to  do, 
and  that  he  does  not  contract  to  conduct  his  business  in  person.^ 

The  hypothesis  on  which  the  court  seems  to  argue  in  another  case 
is  that  the  principle  which  declares  that  a  servant  who  enters  an  em- 
ployment impliedly  undertakes  to  perform  his  duties  carefully  in- 
volves the  corollary  that  he  alone  is  liable  to  a  fellow  servant  who 
is  injured  by  a  breach  of  that  undertaking.' 

In  the  earliest  of  the  American  cases  on  the  subject,  one  of  the 
judges  took  the  position  that  there  is,  on  the  part  of  the  several 
agents  who  are  engaged  in  carrying  on  the  business  of  a  railway  com- 
pany, "a  joint  undertaking,  in  which  each  stipulates  for  the  perform- 
ance of  his  several  part;"  and  that  "they  are  not  liable  to  the  com- 
pany for  the  conduct  of  each  other,  nor  is  the  company  liable  to  one 
for  the  misconduct  of  another."  * 


do  to  secure  an  engine  and  engineer 
reasonably  suitable  for  the  business.  If 
the  owner  of  a  railroad,  being  a  person 
of  ordinary  care,  should  select  his  serv- 
ants with  reasonable  circumspection, 
and  ride  upon  the  road  himself,  he 
would  take  as  much  care  of  his  brake- 
man  as  of  himself,  so  far  as  their  safety 
depended  upon  the  other  servants;  and 
the  brakeman  who  would  charge  the 
owner  with  greater  obligations  should 
establish  his  claim  upon  strong  and 
satisfactory  grounds  of  reason,  justice, 
public  policy,  or  probability  as  to  the 
actual  intention  and  understanding  of 
the  parties  in  making  the  contract  of 
service."  The  transition  to  the  doctrine 
of  ordinary  risk  is  also  made  in  this 
case.     See  next  section. 

ZWiUon  V.  Merry  (1868)  L.  R.  1  H. 
L.  Sc.  App.  Cas.  326,  19  L.  T.  N.  S.  30, 
6  Macph.  Sc.  Sess.  Cas.  84,  2  Paterson, 
Sc.  App.  Cas.  1597,  19  Eng.  Rul.  Cas. 
132.  Compare  the  statement  in  Michi- 
gan C.  R.  Co.  V.  Leakey  (1862)  10  Mich. 
193,  that  the  reason  of  the  rule  is  that 
"the  master  or  employer  for  whose  bene- 
fit work  is  undertaken  cannot  be  regard- 
ed as  contracting  for  anything  more 
than  his  own  personal  care  and  dili- 
gence." 

3  "After  the  workmen  have  been  em- 
ployed, provided  with  tools  and  materi- 
als, and  the  work  is  actually  entered 
upon,  each  workman  is  bound  by  the  na- 
ture and  terms  of  service  to  exercise  rea- 


sonble  care,  diligence,  and  skill  in  the 
performance  of  the  work  he  has  under- 
taken. He  is  also  bound  to  consider 
and  co-operate  with  his  fellow  workmen 
with  a  view  to  promote  the  success  of 
the  industry  or  undertaking  in  which 
they  are  all  engaged.  He  is  as  much 
bound  to  discharge  the  duty  which  the 
law  casts  upon  him,  as  is  his  employer. 
His  failure  to  do  what  he  is  thus  bound 
to  do,  is  a  breach  of  duty  towards  his 
employer  and  his  fellow  workmen,  for 
which  he  is  legally  liable.  For  this  rea- 
son, the  courts  have  uniformly  held  that 
a  workman  who  has  been  injured  by  the 
act  or  negligence  of  his  fellow  workman 
must  look  for  his  compensation  to  him 
who  was  the  author  of  the  wrong,  and 
not  to  their  common  employer."  Ross 
V.  Walker  (1890)  139  Pa.  42,  23  Am. 
St.  Rep.  160,  21  Atl.  157,  159. 

4  Murray  v.  South  Carolina  R.  Co. 
(1841)  1  McMull.  L.  385,  36  Am.  Dec. 
268.  The  argument  of  Evans,  J.,  which 
leads  up  to  this  conclusion,  is  as  fol- 
lows: "It  is  admitted  he  [i.  e.,  the 
servant]  takes  upon  himself  the  ordi- 
nary risks  of  his  vocation;  why  not  the 
extraordinary  ones?  Neither  are  within 
his  contract — and  I  can  see  no  reason 
for  adding  this  to  the  already  known 
and  acknowledged  liability  of  a  carrier, 
without  a  single  case  or  precedent  to 
sustain  it.  The  engineer  no  more  repre- 
sents the  company  than  the  plaintiff. 
Each,  in  his  several  department  repre- 
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By  another  judge  who  delivered  a  concurring  opinion  in  the  same 
case,  it  was  considered  that  the  inability  of  plaintiff  to  recover 
was  deducible  from  two  concepts,  which  he  treats  as  being  interde- 
pendent, viz.,  that  a  master  does  not  undertake  to  answer  to  each 
servant  for  the  diligence  and  skill  of  the  others,  and  that,  as  the 
risk  of  injury  through  the  negligence  of  a  coservant  is  one  of  the 
perils  incident  to  an  employment  in  which  several  servants  are  co- 
operating, it  is  presumably  accepted  by  each  of  them.^ 

The  former  of  these  two  concepts  makes  its  appearance  in  a  few 
other  cases,  including  the  Massachusetts  decision  cited  in  the  pre- 
ceding section.^ 

The  latter  concept  was  also  enlarged  upon  in  that  decision,  and 


sents  his  principal.  The  regular  move- 
ment of  the  train  of  cars  to  its  destina- 
tion is  the  result  of  the  ordinary  per- 
formance by  each  of  his  several  duties. 
If  the  fireman  neglects  his  part  the  en- 
gine stands  still  for  want  of  steam;  if 
the  engineer  neglects  his,  everyone  runs 
to  riot  and  disaster." 

In  Louisville,  C.  £  L.  R.  Co.  v.  Cavens 
(1873)  9  Bush,  559,  fellow  servants  are 
also  said  to  be  "agents  for  each  other." 

The  same  idea  emerges  in  a  case 
where  the  court  refers  to  "the  rule  that 
one  servant  is  responsible  for  the  negli- 
gence of  his  fellow."  Evans  v.  Atlantic 
d  P.  R.  Co.   (1876)   62  Mo.  49. 

5  "The  foundation  of  all  legal  liabil- 
ity" said  Chancellor  Johnson  in  Murray 
v.  South  Carolina  R.  Co.  supra,  "is  the 
omission  to  do  some  act  which  the  law 
commands,  the  commission  of  some  act 
which  the  law  prohibits,  or  the  viola- 
tion of  some  contract  by  which  the  par- 
ty is  injured.  There  is  no  law  regulat- 
ing the  relative  duties  of  the  owners  of 
a  steam  car,  and  the  persons  employed 
by  them  to  conduct  it.  The  liability, 
if  any  attaches,  must  therefore  arise 
out  of  contract.  What  was  the  con- 
tract between  these  parties?  The 
plaintiff,  in  consideration  that  the  de- 
fendants would  pay  him  so  much  mon- 
ey, undertook  to  perform  the  service 
of  fireman  on  the  train.  This  is  all 
that  is  expressed.  Is  there  anytliing 
more  implied?  Assuming  that  the  in- 
jury done  was  in  consequence  of  the 
negligence  of  the  engineer,  the  defend- 
ants would  not  be  liable,  unless  they 
undertook  to  answer  for  his  diligence 
and  skill.  Is  that  implied?  I  think 
not.     The  law  never  implies  an  obliga- 


tion in  relation  to  a  matter  about  which 
the  parties  are,  or  may,  with  proper 
diligence,  be  equally  informed.  No  one 
will  ever  be  presumed  to  undertake  for 
that  which  a  common  observer  would 
at  once  know  was  not  true.  The  com- 
mon case  of  the  warranty  of  the  sound- 
ness of  a  horse,  notoriously  blind,  may 
be  put  in  illustration.  The  warranty 
does  not  extend  to  the  goodness  of  the 
eyes,  because  the  purchaser  knew,  or 
might  have  known,  with  proper  care, 
that  they  were  defective.  ISTow  the 
plaintiff  knew  that  he  was  not  to  con- 
duct the  train  alone.  He  knew  that  he 
was  to  be  placed  under  the  control  of 
the  engineer.  He  knew  that  the  em- 
ployment in  which  he  was  engaged  was 
perilous,  and  that  its  success  was  de- 
pendent on  the  common  efforts  of  all 
the  hands;  and  with  proper  diligence 
and  prudence,  he  might  have  been  as 
well,  and  it  does  not  follow  that  he 
might  not  have  been  better,  informed 
than  the  defendants,  about  the  fitness 
and  security  of  all  the  appointments 
connected  with  the  train.  If  he  was 
not,  it  was  his  own  want  of  prudence, 
for  which  the  defendants  are  not  re- 
sponsible. If  he  was,  he  will  be  pre- 
sumed to  have  undertaken  to  meet  all 
the  perils  incident  to  the  employment." 
6  In  one  part  of  his  opinion  in  Far- 
well  v.  Boston  &  W.  R.  Corp.  (1842)  4 
Met.  49,  38  Am.  Dec.  339,  Chief  Justice 
Shaw  remarked  (p.  60)  :  "The  implied 
contract  of  the  master  does  not  extend 
to  indemnify  the  servant  against  the 
negligence  of  anyone  but  himself;  and 
he  is  not  liable  in  tort  for  the  negli- 
gence of  his  servant,  because  the  person 
suffering   does   not  stand  towards   him 
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furnished  the  basis  of  the  earliest  English  case  which  deals  with  this 
branch  of  law.' 

It  is  upon  this  footing  that  the  master's  exemption  from  liability 
is  most  frequently  explained.  That  is  to  say,  the  doctrine  of  common 
employment  is  regarded  as  resting  upon  "an  implied  undertaking  by 
the  servant  to  bear  the  risks  arising  from  the  possible  negligence  of  a 
fellow  servant  who  has  been  selected  with  due  care  by  his  master."  * 


in  the  relation  of  a  stranger,  but  is  one 
whose  rights  are  regulated  by  contract, 
express  or  implied." 

In  a  Pennsylvania  case  decided  some 
years  later  the  court  reasoned  thus: 
"The  duty  insisted  upon  is  substantially 
one  of  protection,  which  cannot  exist 
without  implying  the  correlative  one  of 
dependence  or  subjection.  The  relations 
of  husband  and  wife,  parent  and  child, 
are  in  law  relations  of  protection  and 
dependence;  and  there  are  those  which 
are  so  in  fact,  as  where  a  weak-minded 
person  submits  himself  to  the  direction 
of  another;  and  here  the  law  interferes 
to  protect  against  an  undue  exercise  of 
influence  and  power.  And  there  are 
others,  as,  the  Sunday  laws  and  the 
laws  regulating  the  hours  of  labor  in 
particular  occupations,  whereby  the 
law  protects  men  against  the  danger 
arising  from  undue  competition;  but 
the  strictness  used  in  defining  this  rela- 
tion, as  belonging  to  special  cases,  im- 
plies that  it  has  no  wider  existence. 
There  is  no  relation  of  protection  and 
dependence  between  master  and  serv- 
ant, or  of  confidence  in  the  institution 
of  the  relation;  we  speak  not  of  mas- 
ter and  apprentice.  The  servant  is 
no  Roman  client  or  feudal  villein,  with 
a  lord  to  protect  him.  Both  are  equal 
before  the  law,  and  considered  equally 
competent  to  take  care  of  themselves; 
and  very  often  the  servant  is  the  more 
intelligent  of  the  two.  The  argument 
that  the  law  implies  a  warranty  that 
one  servant  shall  not  be  injured  by  the 
carelessness  of  another,  is  only  another 
way  of  stating  the  proposition  that 
the  law  imposes  the  duty  of  protection; 
and  it  must  be  set  aside  by  the  same 
answer."  Ryan  v.  Cumberland  Valley 
R.  Co.   (1854)  23  Pa.  384. 

t  Priestley  v.  Fowler  (1837)  3  Mees. 
&  W.  1.  Murph.  &  H.  305,  1  Jur.  987,  7 
L.  J.  Exch.  N.  S.  42,  19  Eng.  Rul.  Cas. 
102. 

8  Johnson  v.   Lindsay    [1891]    A.    C. 


371,  65  L.  T.  N.  S.  97,  55  J.  P.  644,  61 
L.  J.  Q.  B.  N.  S.  90,  40  Week.  Rep. 
405,  per  Lord  Watson  (p  382). 

As  illustrative  of  this  point  of  view 
the  following  extracts  from  the  opin- 
ions of  various  judges  may  be  quoted: 

"When  several  workmen  engage  to 
serve  a  master  in  a  common  woric,  they 
know,  or  ought  to  know,  the  risks  to 
which  they  are  exposing  themselves,  in- 
cluding the  risks  of  carelessness, 
against  which  their  employer  cannot 
secure  them,  and  they  must  be  supposed 
to  contract  with  reference  to  such 
risks."  Bartonshill  Coal  Co.  v.  Reid 
(1858)  3  Macq.  H.  L.  Cas.  266,  19 
Eng.  Rul.  Cas.  107,  per  Cranworth,  L. 
C. 

"The  principle  is,  that  a  servant, 
when  he  engages  to  serve  a  master, 
undertakes,  as  between  him  and  his 
master,  to  run  all  the  ordinary  risks 
of  the  service,  and  this  includes  the 
risk  of  negligence  on  the  part  of  a 
fellow  servant,  whenever  he  is  acting  in 
discharge  of  his  duty  as  servant  of  him 
who  is  the  common  master  of  both." 
Hutchinson  v.  York,  N.  d  B.  R.  Co. 
(1850)    5  Exch.  343. 

"That  principle  I  take  to  be  that  a 
servant  who  engages  for  the  perform- 
ance of  services  for  compensation  does, 
as  an  implied  part  of  the  contract,  take 
upon  himself,  as  between  himself  and 
his  master,  the  natural  risks  and  perils 
incident  to  the  performance  of  such 
.services;  the  presumption  of  law  be- 
ing that  the  compensation  was  adjust- 
ed accordingly;  or,  in  other  words,  that 
these  risks  are  considered  in  his  wages, 
and  that,  where  the  nature  of  the 
service  is  such  that,  as  a  natural  inci- 
dent to  that  service,  the  person  under- 
taking it  must  be  exposed  to  risk  of 
injury  from  the  negligence  of  other 
servants  of  the  same  employer,  this 
risk  is  one  of  the  natural  perils  which 
the  servant  by  his  contract  takes  upon 
himself,  as  between  him  and  his  mas- 
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ter,    and   consequently   that   he   cannot  Fifield  v.  Northern  R.  Co.  (1860)  42  N, 

recover   against   his   master  for   an   in-  H.  225. 

jury  so  caused."     As  is  said  hy  Shaw,  "The  reason  which  is  said  in  most  of 

Ch.  J.,  in  Farwell  v.  Boston  &  W.  R.  the  cases  to  lie  at  the  foundation  of  the 

Corp.    (1842)    4  Met.   49,   38  Am.   Dec.  rule  is  that  when  a  person  engages  in 

339,    he   "does   not   stand  towards   him  any   employment,   he   voluntarily   takes 

in   the   relation    of   a   stranger,    but    is  upon  himself  all  the  ordinary  risks  be- 

one  whose  rights  are  regulated  by  con-  longing    to    the    particular    service    in 

tract,  express  or  implied."     Morgan  v.  which  he  is  to  be  employed;  and  is  pre- 

Vale   of   Neath   R.   Co.    (1864)    5   Best  sumed  to  have  indemnified  himself,  by 

&  8.  570,  33  L.  J.  Q.  B.  N.  S.  260,  12  the   terms   of   his   engagement,    against 

Week.   Rep.   1032,   per   Blackburn,   J.  any  special  hazard  known  to  attend  it." 

"When  a  man  enters  into  the  service  Russell  v.  Hudson  River  R.  Go.   (1858) 

of  a  master,  he  tacitly  agrees  to  take  17  N.  Y.  134. 

upon  himself  to  bear  all  ordinary  risks  "Some  kinds  of  business,  from  the  na- 

which  are  incident  to  his  employment,  ture    of    such   business,    necessarily    re- 

and,  amongst  others,  the  possibility  of  quire    a    great    variety    of    agents    and 

injury  happening  to  him  from  the  negli-  workmen ;   and  the  hazard  of  the  busi- 

gent  acts  of  his  fellow-servants  or  fel-  ness,    we    may    well    conceive,    may    be 

low-workmen."    Lavell -v.  Howell  {1876)  materially    enhanced     from    the    great 

L.  R.  1  C.  P.  Div.  161,  per  Archibald,  J.  number  of  servants  it  may  become  neces- 

"Every  man  must  have  his  own  busi-  sary  to  employ  in  carrying  it  on.     U'he 

ness,  whether  as  master  or  as  servant,  person,  therefore,  who  contracts  to  enter 

and    there   is    no   business    without    its  into  the  service  of  a  man  or  company 

risks.     Where   many   servants   are   em-  engaged  in  a  business  of  that  character, 

ployed  in  the  same  business,  the  liabil-  must,   when   he   contracts,   regulate   his 

ity  to   injury  from  the  carelessness   of  compensation    so    as    to    meet    the    in- 

their   fellows   is  but  an   ordinary   risk,  creased  risk,  or  provided  in  the  contract 

against  which  the  law  furnishes  no  pro-  for  indemnity  against  injury  in  conse- 

tection   but   by   an   action   against    the  quence  of  the  negligence  of  his  fellow 

actual    wrongdoer."     Ryan   v.    Gumier-  servants.     He  then  has  an  opportunity 

land  Valley  R.  Go.    (1854)    23  Pa.  384.  to  examine  into  the  nature  of  the  busi- 

It  is  implied  in  the  contract  between  ness,  the  number  and  character  of  the 

the  parties  that  the  servant  risks   the  persons  employed,  the  duties  assigned  to 

dangers  which  ordinarily  attend  or  are  each,  and  everything  bearing  upon  the 

incident   to   the   business    in   which   He  dangers  incident  thereto;  and  must  pro- 

voluntarily   engages   for   compensation;  vide    for    the    same    in    his    contract." 

among  which  is  the  carelessness  of  those,  Coon  v.  Syracuse  &  U.  R.  Co.   (1849)   6 

at  least,  in  the  same  work  or  employ-  Barb.    231,    affirming    (1851)    5    N.    Y. 

ment,  with  whose  habits,  conduct,  and  492. 

capacity   he  has,   in   the   course   of   his  "Where  the  nature  of  the  service  is 

duties,    an   opportunity   to   become   ac-  such  that,  as  a  natural  incident  to  that 

quainted,  and  against  whose  neglect  or  service,  the  servant  must  be  exposed  to 

incompetency  he  may  himself  take  such  t^e  risk  of  injury  from  the  negligence 

precautions  as  his  inclination  or  judg-  "^  f''^^  servants  of  the  same  employer, 

ment  may  suggest.     Hough  v.  Texas  &  or  from  the  use  of  dangerous  machinery, 

P.  R.  Go.   (1879)    100  US.  213,  25  L.  "T-  Jlf  '"  ^™?"^          natural   pen  s 

,..._'                              '  which  the  servant  assumes  upon  himself 

..ZT                              i     t     r        J  J  8,s  between  himself  and  the  master;  and 

The  rule  appears  to  be  founded  on  consequently  there  is  no  liability  of  the 

the   implied   contract   that   he  who   en-  jatter  to  the  former   if  injuries   result 

gages  in  the  employment  of  another  for  from  the  negligence  of  other  servants." 

the  performance  of  specified  duties  and  Cumberland  &  P.  R.  Co.  v.  State  ( 1875 ) 

services,   for  compensation,  takes  upon  44  Md.  283. 

himself  the  natural  and  ordinary  risks  "A  person  entering  the  service  of  an- 

and  perils  incident  to  the  performance  other   assumes   all   risk  naturally   inci- 

of   such   services,   the   compensation,   in  dent  to  that  employment,  including  the 

legal   presumption,   being   adjusted   ac-  danger  of  injury  by  the  fault  or  negli- 

cordingly;    and   it   is   said   that   perils  gence  of  a  fellow  servant."     Norfolk  £ 

arising   from   the   negligence   of   fellow  W.  R.  Co.  v.  Nuckols  (1895)  91  Va.  193, 

servants   are   incident   to   the   service."  21  S.  E.  342. 
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1396.  [473]  Same  subject  continued.—  The  effect  of  the  contract 
thus  implied  is  manifestly  to  create  a  very  important  exception  to  the 
juristic  principle  which  imposes  responsibility  for  the  default  of 
agents.^  Passages  may  be  quoted  from  the  opinions  of  judges,  in 
which  it  seems  to  be  assumed  that  this  result  is  sufficiently  justified  by 
the  mere  fact  of  the  servant's  having  entered  or  remained  in  the  em- 
ployment with  a  knowledge  of  the  risks  to  which  he  would  be  ex- 
posed from  the  possibility  of  the  commission  of  negligent  acts  by 
other  servants.^ 


"Like  the  main  rule  [i.  e.,  that  a  mas- 
ter is  liable  for  his  own  defaults],  this 
exception  is  founded  upon  public  pol- 
icy, and  had  its  origin  in  the  idea  that 
the  employee  has  the  means  of  knowing, 
just  as  well  as  the  employer,  all  the  or- 
dinary risks  incident  to  the  service  in 
which  he  is  about  to  engage;  and  that 
these,  including  the  perils  that  might 
arise  from  the  negligence  of  other  serv- 
ants in  the  same  business,  entered  into 
the  contemplation  of  the  parties  in  mak- 
ing the  contract;  on  account  of  which, 
the  law  implies,  the  servant  or  em- 
ployee has  insisted  upon  a  rate  of  com- 
pensation which  would  indemnify  him 
for  the  hazards  of  the  employment." 
Hullivan  v.  Mississippi  &  M.  R.  Go. 
(1861)   11  Iowa,  421. 

The  same  theory  is  also  impliedly  af- 
firmed in  those  numerous  cases  in  which 
courts  have  spoken  of  the  risk  of  injury 
from  a  coservant's  negligence,  as  an  or- 
dinary one.  See,  for  example,  the  fol- 
lowing: Burke  v.  Anderson  (1895)  16 
C.  C.  A.  442,  34  U.  S.  App.  132,  69  Fed. 
814;  Melville  v.  Missouri  River,  Ft.  S. 
d  G.  R.  Co.  (1880)  4  McCrary,  194; 
Huphson  V.  Richmond  &  D.  R.  Co. 
(]894)  2  App  D.  C.  98;  Burns  v.  Ben- 
nett (1893)  99  Cal.  363,  33  Pac.  916; 
World's  Columbian  Exposition  v.  Bell 
(3898)  76  111.  App.  591;  Sherman  v. 
Rochester  &  S.  R.  Co.  (1858)  17  N.  Y. 
153;  Anthony  v.  Leeret  (1887)  105  N. 
Y.  591,  12  N.  E.  561;  uoyle  v.  White 
(1896)  9  App.  Div.  52],  41  N.  Y.  Supp. 
628;  Elwell  v.  Backer  (1894)  86  Me. 
416,  30  Atl.  64 ;  Hewitt  v.  Flint  d  P.  M. 
R.  Co.  (1887)  67  Mich.  6l,  34  N.  W. 
659;  Missouri  P.  R.  Co.  v.  Lyons  (1898) 
54  Neb.  633,  75  N.  W.  31;  Boatwright 
V.  Northeastern  R.  Co.  (1886)  25  S.  C. 
:28;  Baltimore  d  0.  R.  Go.  v.  McKenzie 
(1885)    81  Va.   71. 

In  Groves  v.  Wimborne  [1898]  2  Q. 
B.  402,   67   L.  J.  Q.  B.  N.  S.  862,   79 


L.  T.  N.  S.  284,  14  Times  L.  R.  493,  47 
Week.  Rep.  87,  it  was  assumed  that  the 
doctrine  of  common  employment  might 
be  based  either  on  the  maxim.  Volenti 
non  fit  injuria,  or  the  theory  of  an  im- 
plied contract.     Compare  §  1287,  ante. 

1  The  following  synopsis  of  the  law, 
extracted  from  the  opinion  of  Lord 
Neaves,  in  Leddy  v.  Gibson  (1873)  11 
Sc.  Sess.  Cas.  3d  series,  304,  will  be  use- 
ful in  the  present  connection : 

Fundamental  principle : — Culpa  tenet 
suos  auctores;  i.  e.,  the  person  by  whose 
fault  an  injury  is  caused,  and  he  alone, 
is  legally  liable. 

Exception: — The  principle  of  respon- 
deat superior. 

Counter  exceptions: — Nonliability  for 
injuries  resulting  from — ■ 

( 1 )  The  fault  of  an  independent  con- 
tractor or  his  servants. 

(2)  The  criminal  or  malicious  acts 
of  a  servant. 

(3)  The  negligence  of  a  fellow  serv- 
ant of  an  injured  servant. 

2  The  following  language  was  used  in 
the  earliest  of  the  English  eases:  "The 
mere  relation  of  master  and  servant 
never  can  imply  an  obligation  on  the 
part  of  the  master  to  take  more  care 
of  the  servant  than  he  may  reasonably 
be  expected  to  do  of  himself.  He  is,  no 
doubt,  bound  to  provide  for  the  safety 
of  his  servant  in  the  course  of  his  em- 
ployment, to  the  best  of  his  judgment, 
information,  and  belief.  The  servant  is 
not  bound  to  risk  his  safety  in  the  serv- 
ice of  his  master,  and  may,  if  he  thinks 
fit,  decline  any  service  in  which  he  rea- 
sonably apprehends  injury  to  himself; 
and  in  most  of  the  cases  in  which  dan- 
ger may  be  incurred,  if  not  in  all,  he  is 
just  as  likely  to  be  acquainted  with  the 
probability  and  extent  of  it  as  the  mas* 
ter.  In  that  sort  of  employment,  es- 
pecially, which  is  described  in  the  dec- 
laration in  this  case,  the  plaintiff  must 
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The  position  thus  taken  can  scarcely  be  regarded  as  a  satisfactory 
one.  Even  if  it  be  conceded  that,  in  cases  where  the  doctrine,  Respon- 
deat superior,  is  not  a  material  element  in  the  investigation,  the  serv- 
ant's knovs'ledge  of  a  risk  is  a  circumstance  which  may  reasonably 
be  regarded  as  affording  an  adequate  foundation  upon  which  to  base 
an  unvarying  inference  of  law, — a  proposition  which,  since  the  recent 


have  known  as  well  as  his  master,  and 
probably  better,  whether  the  van  was 
sufficient,  whether  it  was  over-loaded, 
and  whether  it  was  likely  to  carry  him 
safely."  Priestley  v.  Fowler  (1837)  3 
Mees.,  &  W.  1,  19  Eng.  Rul.  Cas.  102. 

In  Hutchinson  v.  York,  N.  &  B.  R. 
Co.  (3850)  5  Exch.  343,  Alderson,  B., 
reasoned  thus:  "The  principle  upon 
which  a  master  is  in  general  liable  to 
answer  for  accidents  resulting  from  the 
negligence  or  unskilfulness  of  his  serv- 
ant is,  that  the  act  of  his  servant  is, 
in  truth,  his  own  act.  If  the  master  is 
himself  driving  his  carriage,  and  from 
want  of  skill  causes  injury  to  a  passer- 
b)',  he  is,  of  course,  responsible  for  that 
want  of  skill.  If,  instead  of  driving 
the  carriage  with  his  own  hands,  he  em- 
ploys his  servant  to  drive  it,  the  serv- 
ant is  but  an  instrument  set  in  motion 
by  the  master.  It  was  the  master's  will 
that  the  servant  should  drive,  and  what- 
ever the  servant  does  in  order  to  give 
effect  to  his  master's  will  may  be  treat- 
ed by  others  as  the  act  of  the  master: 
'Qui  facit  per  alium,  facit  per  se.'  So 
far  there  is  no  difficulty.  Equally  clear 
is  it,  that,  though  a  stranger  may  treat 
the  act  of  a  servant  as  the  act  of  his 
master,  yet  the  servant  himself,  by 
whose  negligence  or  want  of  skill  the  ac- 
cident has  occurred,  cannot.  And,  there- 
fore, he  cannot  defend  himself  against 
the  claim  of  a  third  person;  nor  if,  by 
his  unskilfulness,  he  is  himself  injured, 
can  he  claim  damages  from  his  master 
upon  an  allegation  that  his  own  negli- 
gence was,  in  point  of  law,  the  negli- 
gence of  his  master.  The  grounds  of 
these  distinctions  are  so  obvious  as  to 
need  no  illustration.  The  difficulty  is 
as  to  the  principle  applicable  to  the  case 
of  several  servants  employed  by  the 
same  master,  and  injury  resulting  to 
one  of  them  from  the  negligence  of  an- 
other. In  such  a  case,  however,  we  are 
of  opinion  that  the  master  is  not,  in 
general,  responsible,  when  he  has  select- 
ed persons  of  competent  care  and  skill. 
Put  the  case  of  a  master  employing  A 
M.  &  S.  Vol.  IV.— 252. 


and  B,  two  of  his  servants,  to  drive  his 
cattle  to  market.  It  is  admitted  that 
if,  by  the  unskilfulness  of  A,  a  stranger 
is  injured,  the  master  is  responsible. 
Not  so,  if  A,  by  unskilfulness,  hurts 
himself;  he  cannot  treat  that  as  the 
want  of  skill  of  his  master.  Suppose, 
then,  that  by  the  unskilfulness  of  A,  B, 
the  other  servant,  is  injured  while  they 
are  jointly  engaged  in  the  same  service; 
there  we  think  B  has  no  claim  against 
the  master.  They  have  both  engaged  in 
a  common  service,  the  duties  of  whieli 
impose  a  certain  risk  on  each  of  them; 
and  in  case  of  negligence  on  the  part  of 
the  other,  the  party  injured  knows  that 
the  negligence  is  that  of  his  fellow  serv- 
ant, and  not  of  his  master.  He  knew, 
when  he  engaged  in  the  service,  that  he 
was  exposed  to  the  risk  of  injury,  not 
only  from  his  own  want  of  skill  or  care, 
but  also  from  the  want  of  it  on  the 
part  of  his  fellow  servant;  and  he  must 
be  supposed  to  have  contracted  on  the 
terms  that,  as  between  himself  and  his 
master,  he  would  run  this  risk." 

In  Bartonshill  Coal  Co.  v.  Reid 
(1858)  3  Macq.  H.  L.  Cas.  266,  19  Eng. 
Rul.  Cas.  107,  Lord  Cranworth,  after  ex- 
plaining the  reasons  by  which  the  doc- 
trine of  respondeat  superior,  embodied 
in  the  phrase,  is  supported  in  actions 
against  strangers,  proceeded  thus : 
"But  do  the  same  principles  apply  to 
the  case  of  a  workman  injured  by  the 
want  of  care  of  a  fellow  workman,  en- 
gaged together  in  the  same  work?  I 
think  not.  When  the  workman  con- 
tracts to  do  work  of  any  particular 
sort,  he  knows,  or  ought  to  know,  to 
what  risks  he  is  exposing  himself;  he 
knows,  if  such  be  the  nature  of  the  risk, 
that  want  of  care  on  the  part  of  a 
fellow  workman  may  be  injurious  or 
fatal  to  him,  and  that  against  such 
want  of  care  his  employer  cannot,  by 
any  possibility,  protect  him.  If  such 
want  of  care  should  occur,  and  evil  is 
the  result,  he  cannot  say  that  he  does 
not  know  whether  the  master  or  the 
servant  was  to  blame;   he  knows  that 
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English  decisions  as  to  the  effect  of  the  maxim,  Volenti  non  fit  injuria 
(§  1294,  subd.  a,  ante),  is  certainty  not  beyond  the  reach  of  contro- 
versy,— it  is  not  by  any  means  a  necessary  conclusion  that,  in  cases 
where  that  doctrine  is  an  element  to  be  reckoned  with,  his  knowledge 
should  carry  the  same  consequences.* 

The  more  reasonable  position  would  seem  to  be  that  the  justifi- 
ability of  the  deduction  thus  drawn  from  the  servant's  knowledge  can 
be  admitted  only  when  it  is  shown  that  the  logical  situation  embraces 
some  additional  element  of  sufficient  importance  to  override  the  effect 
of  the  doctrine.  Respondeat  superior. 

In  some  instances  the  receipt  of  wages  has  been  adduced  as  the 
factor  which  differentiates  the  position  of  a  servant  who  is  suing 
his  master  from  that  of  a  person  who  is  suing  a  stranger.* 


the  blame  was  wholly  that  of  the  serv- 
ant; he  cannot  say  that  the  master 
need  not  have  engaged  in  the  work  at 
all,  for  he  was  party  to  its  being  under- 
taken. Principle,  therefore,  seems  to 
me  opposed  to  the  doctrine  that  re- 
sponsibility of  a,  master  for  ill  conse- 
quences of  his  servant's  carelessness  is 
applicable  to  a  demand  made  by  a  fel- 
low workman  in  respect  of  evil  result- 
ing from  the  carelessness  of  a  fellow 
workman,  when  engaged  in  a  common 
work." 

"The  reason  for  this  rule  is,  that  as 
the  master  cannot  prevent  carelessness 
in  his  servants,  it  is  reasonable  to  pre- 
sume each  servant  agrees  to  run  the 
risk  of  that  which  he  knows,  in  the 
nature  of  things,  to  be  inevitable." 
Paulmier  v.  Erie  B.  Co.  (1870)  34  N. 
J.  L.  151. 

"The  distinction  on  which  this  rule 
of  law  is  founded  is  an  eminently  wise 
and  just  one.  It  is  this:  A  workman 
or  servant,  on  entering  upon  any  em- 
ployment, is  supposed  to  know  and  to 
assume  the  risks  naturally  incident 
thereto;  if  he  is  to  work  in  conjunction 
with  others,  he  must  know  that  the 
carelessness  or  negligence  of  one  of  his 
fellow  servants  may  be  productive  of  in- 
jury to  himself.  And  besides  this,  what 
is  more  material,  as  affecting  his  right 
to  look  to  his  employer  for  damages  for 
such  injuries,  he  knows,  or  ought  to 
know,  that  no  amount  of  care  or  dili- 
gence by  his  master  or  employer  can  by 
possibility  prevent  the  want  of  due  care 
and  caution  in  his  fellow  servants,  al- 
though they  may  have  been  reasonably 
fit  for  the  service  in  which  they  are  en- 


gaged." Snow  V.  Housatonic  B.  Co. 
(1864)   8  Allen,  441,  85  Am.  Dec.  720. 

It  has  been  remarked  that  a  rule  sim- 
ilar to  that  which  exempts  a  master 
from  liability  for  the  act  of  a  servant, 
by  which  a  fellow  servant  is  injured,  i» 
applicable  also  to  guests,  who  cannot 
sue  the  master  of  the  house  for  an  in- 
jury done  by  his  servants.  Swainson  v. 
Northeastern  R.  Co.  (1878)  L.  R.  S 
Exch.  Div.  341,  47  L.  J.  Exch.  N.  S. 
372,  38  L.  T.  N.  S.  201,  26  Week.  Rep. 
413,  per  Bramwell,  L.  J. 

3  "It  is  assuming  the  whole  question 
as  to  the  reason,  justice,  and  policy 
of  exempting  the  master  from  liability 
in  such  cases,  to  say  that  such  exemp- 
tion is  implied  from  the  contract  of 
service;  for,  unless  the  exemption  is  de- 
manded by  reason  and  sound  policy,  it 
ought  not  to  be  implied."  Kielley  y. 
Belcher  Silver  Min.  Go.  (1875)  3  Sawy. 
437,  Fed.  Cas.  No.  7,760,  per  Hillyer, 
J . 

In  one  case  it  was  laid  down  that 
the  rule  respondeat  superior  can  only 
be  applied  in  an  action  sounding  in  tort, 
and  not  where  the  liability  arises  out 
of  contract.  Ohio  d  M.  R.  Co.  v.  Ham- 
mersley  (1867)  28  Ind.  371.  This  is, 
however,  clearly  erroneous,  as  the  rule 
is  constantly  applied  in  the  case  of  car- 
riers. 

*  "If  the  employer's  contract  with 
his  workmen  is  that  he  will  use  ordi- 
nary care  in  the  employment  of  other 
workmen,  but  that  he  will  not  guaran- 
tee their  carefulness,  and  if  he  use  such 
care,  and,  by  the  negligence  of  one  of 
them,  another  of  them  is  injured,  the 
employer  is  not  liable,  the  common  rule 
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That  this  consideration  is  entirely  inadequate  as  a  differentiating 
factor  was,  however,  shown  long  ago  by  an  eminent  English  jndge.^ 

A  theory  more  generally  favored  is  that  a  contract  to  accept  the 
risks  of  a  fellow  servant's  negligence  may  properly  be  implied  on  the 
ground  of  expediency  and  public  policy.^ 


of  torts,  that  the  act  of  the  servant  is 
the  act  of  the  master,  being  suspended 
as  to  that  case  by  the  contract.  But 
if  a  third  person,  not  a  party  to  the 
contract  between  the  master  and  serv- 
ant, is  injured  by  the  fault  of  the  serv- 
ant, his  right  of  action  against  the  mas- 
ter does  not  depend  upon,  and  is  not 
limited  by,  that  contract.  The  servant 
has  agreed  to  bear,  and  is  paid  for  bear- 
ing, the  risks  incident  to  the  service; 
the  stranger  has  not  made  such  an 
agreement,  and  is  not  paid  for  bearing 
such  risks."  Fifield  v.  Northern  R.  Co. 
(1860)   42  N.  H.  225. 

"Some  minds  find  it  difficult  to  un- 
derstand why  an  employer, — a  railroad 
company,  for  instance, — should  not  be 
responsible  to  those  in  its  employment 
for  accidents  befalling  them,  in  the  same 
ceases  and  to  the  same  extent,  as  to  the 
persons  not  in  its  service.  The  diflfer- 
ent  relations  of  the  parties  toward  each 
other  are  not  kept  in  view.  The  cus- 
tomers of  a  railroad,  and  the  public  for 
whom  the  company  acts  as  carrier  of 
persons  and  property,  pay  it  to  perform 
such  services  for  them.  Its  employees, 
on  the  contrary,  are  paid  by  the  com- 
pany for  the  exertion  of  their  skill  and 
diligence  in  its  behalf  for  the  very  pur- 
pose of  making  repairs,  completing 
equipment,  preventing  accidents,  and 
enabling  it  safely  and  efficiently  to  ful- 
fil its  engagements.  The  need  of  this 
skill  and  diligence  implies  imperfection 
without  them,  in  the  work  upon  which, 
or  the  service  for  which,  the  employees 
are  engaged,  and  they  are  paid  accord- 
ing to  the  nature  and  exactions  of  the 
service.  Generally,  also,  there  must  be 
co-operation  with  them  on  the  part  of 
other  employees  of  the  comapny  in  the 
work  to  be  performed.  For  these  rea- 
sons it  has  been  often  ruled,  that,  as 
between  their  employer  and  themselves, 
employees  take  the  risk  of  any  damage 
they  may  sustain  from  the  perils  inci- 
dental to  the  service  in  which  they  en- 
gaged, including  those  arising  from  the 
negligence  of  others  engaged  therein,  un- 
less they  are  chargeable  upon  the  mis- 
conduct or  negligence  of  the  employer. 


This  is  now  well  settled  law.  Obvious- 
ly, though,  such  a  rule  is  not  applica- 
ble between  the  company  and  those  not 
in  its  employment."  Mobile  &  M.  R. 
Co.  V.  Smith   (1877)   59  Ala.  245. 

"The  doctrine  has  its  foundation  in 
justice  and  policy.  The  ordinary  risks 
of  the  service  in  which  one  is  engaged 
are  usually,  in  fact,  considered  in  mak- 
ing the  engagement  and  adjusting  the 
wages.  And  this  may,  with  great  pro- 
priety, be  held  to  be  always  so  in  legal 
contemplation."  Chicago  £  G.  E.  R. 
Co.  V.  Harney  (1867)  28  Ind.  30,  92 
Am.  Dec.  282. 

5  "The  test  is  not  whether  the  party 
complaining  is  paid  to  undertake  the 
risk.  A  guest  is  in  the  same  position 
as  a  servant,  because  he  has  the  means 
of  judging  of  the  character  of  the  house 
in  which  he  is.  The  question  is  wheth- 
er, knowing  the  risk,  the  party  incurs 
it  voluntarily."  Pollock,  C.  B.,  in 
Ahraham  v.  Reynolds  (1860)  5  Hurlst. 
&  N.  143. 

6  "In  considering  the  rights  and  ob- 
ligations arising  out  of  particular  re- 
lations, it  is  competent  for  courts  of 
justice  to  regard  considerations  of  pol- 
icy and  general  convenience,  and  to 
draw  from  them  such  rules  as  will,  in 
their  practical  application,  best  promote 
the  safety  and  security  of  all  parties 
concerned.  This  is,  in  truth,  the  basis 
on  which  implied  promises  are  raised, 
being  duties  legally  inferred  from  a  con- 
sideration of  what  is  best  adapted  to 
promote  the  benefit  of  all  persons  con- 
cerned, under  given  circumstances." 
"The  general  rule,  resulting  from  con- 
siderations as  well  of  justice  as  of  pol- 
icy, is  that  he  who  engages  in  the  em- 
ployment of  another  for  the  perform- 
ance of  specified  duties  and  services,  for 
compensation,  takes  upon  himself  the 
natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such 
services,  and  in  legal  presumption  the 
compensation  is  adjusted  accordingly. 
And  we  are  not  aware  of  any  principle 
which  should  except  the  perils  arising 
from  the  carelessness  and  negligence  of 
those  who  are  in  the  same  employment. 
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As  the  situation  has  been  explained  in  several  cases,  the  virtual  ef- 
fect of  this  theory  is  simply  that  the  consideration  thus  relied  upon 
points  to  diiferent  conclusions,  according  as  the  person  sued  is  a  stran- 
ger or  an  employee.'' 

Various  elements  have  been  adverted  to  by  the  courts  iu  dealing 
with  this  aspect  of  the  doctrine. 

In  the  earliest  of  the  English  cases  much  reliance  was  placed  by 
Lord  Abinger  upon  the  ar-gumentum  ah  inconvenienti} 


These  are  perils  which  the  servant  is 
as  likely  to  know,  and  against  which  he 
can  as  effectually  guard,  as  the  master. 
They  are  perils  incident  to  the  service, 
and  which  can  be  as  distinctly  foreseen 
and  provided  for  in  the  rate  of  com- 
pensation as  any  others.  To  say  that 
the  master  shall  be  responsible  because 
the  damage  is  caused  by  his  agents  is 
assuming  the  very  point  which  remains 
to  be  proved.  They  are  his  agents  to 
some  extent,  and  for  some  purposes ;  but 
whether  he  is  responsible,  in  a  particu- 
lar case,  for  their  negligence,  is  not  de- 
cided by  the  single  fact  that  they  are, 
for  some  purposes,  his  agents."  Far- 
well  V.  Boston  &  W.  R.  Corp.  (1842)  4 
Met.  49,  38  Am.  Dec.  339.  bee  also  the 
quotation  from  the  opinion  in  Hanna 
V.  Granger  (1894)  18  E.  I.  507,  28  Atl. 
659,  §  1490,  note  1  ad  finem,  post. 

In  a  Kentucky  case  the  court  speaks 
of  "the  reason  and  policy  of  implying, 
as  between  themselves,  such  associa- 
tions, knowledge,  and  trust,  as  to  have 
induced  an  undertaking  mutually  to 
risk  all  the  contingencies  which  the  or- 
dinary skill  and  care  of  each  other  in 
his  line  of  service  could  not  avert " 
Louisville  &  N.  B.  Co.  v.  Robinson 
<1868)    4  Bush,  508. 

Public  policy  has  also  been  recognized 
as  being  the  foundation  of  the  doctrine 
in  the  following  cases:  Union  P.  R.  Co. 
V.  Fort  (1873)  17  Wall.  553,  21  L.  ed. 
739 ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross 
(1884)  112  U.  S.  377,  28  L.  ed.  787,  5 
Sup.  Ct.  Rep.  184;  Rogers  v.  Ludlow 
Mfg.  Co.  (1887)  144  Mass.  198,  59  Am. 
Rep.  08,  11  N.  E.  77;  FliJce  v.  Boston  & 
A.  R.  Go.  (1873)  53  N.  Y.  549,  13  Am. 
Rep  545;  McDermott  v.  Pacific  R.  Co. 
(I860)  30  Mo.  116;  Chicaqo  &  N.  W.  R. 
Co.  v.  Moranda  (1879)  93  111.  302,  34 
Am.  Rep.  168;  Harrison  v.  Central  R. 
Co.   (1865)  31  N.  J.  L.  293. 

See  also  the  following  notes. 

7 "In  the  case  of  a  third  person  the 


actual  fault  of  the  agent  is  imputed  to 
the  principal  on  the  grounds  of  public 
policy;  in  the  case  of  a  servant,  it  is 
not."  Keegan  v.  Western  R.  Corp. 
(1853)    8  N.  Y.  175,  59  Am.  Dec.  476. 

"As  the  master's  responsibility  has 
been  extended  by  the  doctrine  of  respon- 
deat superior,  from  considerations  of 
public  policy,  so  that  doctrine  has  been 
limited  by  similar  considerations  in  re- 
spect to  the  master's  responsibility  to 
his  servants."  Crispin  v.  Bahhitt 
(1880)   81  N.  y.  516,  37  Am.  Rep.  521. 

"As  to  strangers,  upon  principles  of 
public  policy  it  treats  a  master  as  guilty 
for  the  negligence  of  his  servant,  but 
public  policy  does  not  demand  that  he 
should  be  so  treated  as  to  his  own  serv- 
ants, who  have  the  option  to  examine 
their  surroundings  in  his  service,  and 
to  receive  pay  according  to  the  risk 
they  incur."  Ilanna  v.  Granger  (1894) 
18  R.  I.  507,  28  Atl.  659. 

Similar  language  adverting  to  the  dif- 
ference between  these  juridical  situa- 
tions, and  the  principles  appropriate  to 
each  of  tliem,  is  found  in  Farwell  v. 
Boston  £  W.  R.  Corp.  (1842)  4  Met. 
49,  38  Am.  Dec.  339 ;  Conn  v.  Syracuse 
&  v.  R.  Go.  (1849)  6  Barb.  231,  affirm- 
ing (1851)  5  N.  Y.  492. 

8  "If  the  master  be  liable  to  the  serv- 
ant in  this  action,  the  principle  of  that 
liability  will  be  found  to  carry  us  to 
an  alarming  extent.  He  who  is  respon- 
sible by  his  general  duty,  or  by  the 
terms  of  his  contract,  for  "all  the  conse- 
quences of  negligence  in  a  matter  in 
which  he  is  the  principal,  is  responsible 
for  the  negligence  of  all  his  inferior 
agents.  If  the  owner  of  the  carriage  is 
therefore  responsible  for  the  sufficiency 
of  his  carriage  to  his  servant,  he  is  re- 
sponsible for  the  negligence  of  his  coach- 
maker,  or  his  harness-maker,  or  his 
coachman.  The  footman,  therefore,  who 
rides  behind  the  carriage,  may  have  an 
action  against  his  master  for  a  defect 
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In  other  cases  stress  has  been  laid  upon  "the  injustice  of  com- 
pelling employers  to  answer  for  that  "which  their  own  care  cannot 
prevent,  to  those  whose  opportunities  for  self -protection  are  as  great, 
and  usually  much  greater."  ^ 

Occasionally  we  find  it  asserted  that  any  departure  from  the  doc- 
trine is  dangerous  to  the  prosperity  of  industrial  enterprises  requir- 
ing the  services  of  a  large  number  of  persons.-'" 

In  one  instance  we  find  the  argument  advanced  that  the  imposition 
of  a  liability  upon  the  master  would  be  open  to  the  same  objections 


in  the  carriage  owing  to  the  negligence 
of  the  coachmaker  or  for  a  defect  in  the 
harness  arising  from  the  negligence  of 
the  harness-maker,  or  for  drunkenness, 
neglect,  or  want  of  skill  in  the  coach- 
man; nor  is  there  any  reason  why  the 
principle  should  not,  if  applicable  in 
that  class  of  eases,  extend  to  many  oth- 
ers. The  master,  for  example,  would 
be  liable  to  the  servant  for  the  negli- 
gence of  the  chambermaid,  for  putting 
him  into  a  damp  bed;  for  that  of  the 
upholsterer,  for  sending  in  a  crazy  bed- 
stead, whereby  he  was  made  to  fall 
down,  while  asleep,  and  injure  himself; 
for  the  nepligence  of  the  cook,  in  not 
properly  cleaning  the  copper  vessels 
used  in  the  kitchen;  of  the  butcher,  in 
supplying  the  family  with  meat  of  a 
quality  injurious  to  the  health;  of  the 
builder,  for  a  defect  in  the  foundation  of 
the  house,  whereby  it  fell,  and  injured 
both  the  master  and  the  servant  by  the 
ruins. 

"The  inconvenience,  not  to  say  the  ab- 
surdity, of  these  consequences,  affords 
a.  sufficient  argument  against  the  appli- 
cation of  this  principle  to  the  present 
case."  Priestley  v.  Fowler  (1837)  3 
Mees.  &  W.  1,  19  Eng.  Kul.  Cas.  102,  per 
Lord  Abinger. 

9  Michigan  C.  R.  Co.  v.  Leakey  ( 1862 ) 
10  Mich.  193. 

"The  servant  has,  commonly,  better 
opportunities  than  the  master  of  learn- 
ing the  incompetency  or  carelessness  of 
his  fellow  servant  in  the  same  employ- 
ment." Chicago  &  G.  E.  R.  Co.  v. 
Harney  (1867)  28  Ind.  28,  92  Am.  Dec. 
282.  Compare  Priestley  v.  Foioler 
(1837)  3  Mees.  &  W.  1,  Murph.  &  H. 
305,  1  Jur.  987,  7  L.  J.  Exch.  N.  S.  42, 
19  Eng.  Rul.  Cas.  102,  as  quoted  in  note 
2,  supra. 

"The  law  supposes  that  the  relation 


which  the  several  employees  sustain  to 
each  other  and  the  business  in  which 
they  are  engaged  would  enable  tliem  bet- 
ter to  guard  against  sucli  risks  and  ac- 
cidents than  could  the  employer."  Sul- 
livan V.  Mississippi  &  M.  R.  Co.  (1800) 
11  Iowa,  421. 

In  Parker  v.  Hannibal  d  St.  J.  R. 
Co.  (1891)  109  Mo.  362,  18  L.R.A.  802, 
19  S.  W.  1119,  Black,  J.,  stated  the 
ground  upon  which  the  defense  is  based 
to  be,  in  substance,  this:  "That  from 
considerations  of  public  policy  and  con- 
venience the  law  will  imply  a  contract 
on  the  part  of  the  employee  to  take  upon 
himself  all  risks  arising  from  the  neg- 
ligent acts  of  his  coemployees.  The 
reasons  for  the  rule  are:  'Where  sev- 
eral persons  are  employed  in  the  conduct 
of  one  common  enterprise  or  undertak- 
ing, and  the  safety  of  each  depends,  to  a 
great  extent,  on  the  care  and  skill  with 
which  each  shall  perform  his  appro- 
priate duty,  each  is  an  observer  of  the 
conduct  of  the  other,  can  give  notice  of 
any  misconduct  in  capacity  or  neglect  of 
duty,  and  leave  the  service  if  the  com- 
mon employer  will  not  take  such  pre- 
cautions, and  employ  such  agents,  as  the 
safety  of  the  whole  party  may  require.'  " 
10  See  New  Pittsburgh  Coal  d  C.  Co. 
V.  Peterson  (1893)  136  Ind.  398,  43  Am. 
St.  Rep.  327,  35  N.  E.  7. 

"If  the  servants  who  do  this  work 
almost  exclusively  were  under  no  obli- 
gation to  save  each  other's  lives,  and 
could  throw  all  the  risks  of  their  dan- 
gerous employment  upon  the  companies 
who  employ  them,  all  these  great  enter- 
prises which  require  and  employ  the 
services  of  a  large  number  of  men  would 
be  seriously  retarded."  Schaub  v.  Han- 
nibal &  St.  J.  R.  Co.  (1891)  106  Mo. 
91,  16  S.  W.  924. 
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as  the  sociologists  of  a  certain  school  see  in  all  so-called  paternal  leg- 
islation.*^ 

But  perhaps  the  consideration  upon  which  most  reliance  is  placed 
is  that  the  practical  tendency  of  the  doctrine  is  to  make  a  servant 
more  cautious  in  performing  his  duties  and  more  watchful  as  to  the 
character  and  qualifications  of  his  coemployee,  and  that  the  result 
of  the  influence  thus  exerted  is  that  tangible  benefits  are  reaped  by 
everyone  concerned,  by  the  servant  himself,  by  his  master,  and  by 
strangers  whose  personal  safety  or  business  interests  are  more  or 
less  dependent  upon  the  manner  in  which  he  performs  his  duties.** 


11  "It  would  violate  a  law  of  nature, 
if  it  (i.  e.,  the  law  as  administered  by 
the  courts)  should  provide  an  immunity 
to  anyone  against  the  ordinary  dangers 
of  his  business,  and  it  would  be  treat- 
ing him  as  incapable  of  taking  care  of 
himself."  Ryan  v.  Cumberland  Valley 
It.  Go.   (1854)   23  Pa.  384. 

12  "To  allow  this  sort  of  action  to  pre- 
vail would  be  an  encouragement  to  the 
servant  to  omit  that  diligence  and  cau- 
tion which  he  is  in  duty  bound  to  exer- 
cise on  the  behalf  of  his  master,  to  pro- 
tect him  against  the  misconduct  or  neg- 
ligence of  others  who  serve  him,  and 
which  diligence  and  caution,  while  they 
protect  the  master,  are  a  much  better 
security  against  any  injury  the  servant 
may  sustain  by  the  negligence  of  others 
engaged  under  the  same  master,  than 
any  recourse  against  his  master  for 
damages  could  possibly  afford."  Priest- 
ley V.  Fowler  (1837)  3  Mees.  &  W.  1, 
19  Eng.  Eul.  Cas.  102.- 

"Where  several  persons  are  employed 
in  the  conduct  of  one  common  enter- 
prise or  undertaking,  and  the  safety  of 
each  depends  much  on  the  care  and  skill 
with  which  each  other  shall  perform 
his  appropriate  duty,  each  is  an  ob- 
nerver  of  the  conduct  of  tne  others,  can 
give  notice  of  any  misconduct,  inca- 
pacity, or  neglect  of  duty,  and  leave  the 
service,  if  the  common  employer  will  not 
take  such  precautions,  and  employ  such 
agents,  as  the  safety  of  the  whole  party 
may  require.  By  these  means,  the  safe- 
ty of  each  will  be  much  more  effectual- 
ly secured,  than  could  be  done  by  a  re- 
sort to  the  common  employer  for  in- 
demnity in  case  of  loss  by  the  negligence 
of  each  other.  Regarding  it  in  this 
light,  it  is  the  ordinary  case  of  one  sus- 
taining an  injury  in  the  course  of  his 
own    employment,    in    whicn    he    must 


bear  the  loss  himself,  or  seek  his  remedy 
if  he  have  any,  against  the  actual 
wrongdoer."  Farwell  v.  Boston  &  W. 
n.  Corp.  (1842)  4  Met.  49,  38  Am.  Dec. 
339. 

"It  is  assumed  that  the  exemption 
operates  as  a  stimulant  to  diligence  and 
caution  on  the  part  of  the  servant,  for 
his  own  safety,  as  well  as  that  of  the 
master."  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Ross  (1884)  112  U.  S.  3/7,  28  L.  ed. 
787,  5  Sup.  C?t.  Rep.  184,  per  Field,  J. 

"Public  policy  requires  that  each  serv- 
ant should  be  influenced  by  its  operation 
to  be,  not  only  careful  of  his  own  doings, 
but  as  watchful  as  possible  over  the  acts 
of  his  associates."  Burke  v.  ISlor- 
wich  &  W.  R.  Co.   (1867)   34  Conn.  474. 

"If  we  declare  that  workmen  are  war- 
ranted against  such  carelessness  (t.  e., 
of  coservants),  then  the  law  places  all 
careless  men,  which  means  all  badly 
educated  or  badly  trained  men,  and  it 
places  even  those  who  have  not  acquired 
a  reputation  for  care,  under  the  ban  of 
at  least  a  partial  exclusion  from  all 
work.  And  this  is  the  ordinary  result 
of  all  undue  attempts  to  protect  by  law 
one  class  of  citizens  against  another. 
It  is  done  at  a  practical  sacrifice  of 
liberty  on  the  part  of  those  intended 
to  be  protected,  and  to  the  embarrass- 
ment of  the  common  business  of  life,  by 
imposing  upon  the  people  a  rule  of  a 
new  and  unusual  character  which  may 
require  half  a  century  to  become  fitted 
like  a  custom,  and  adapted  to  the  cus- 
toms already  existing  which  it  does  not 
have  the  effect  of  annulling.  If  this 
were  the  rule,  it  would  embarrass  the 
conduct  of  all  business,  wliere  any  risk 
is  to  be  run.  How  could  a  sailor  be 
ordered  aloft,  in  a  storm,  without  the 
employer's  being  liable  to  the  charge 
that   the   captain   had   shown   want   of 


S  1396]                  COMMON  EMPLOYMENT  AS  A  DEFENSE.  4023 

proper  skill  and  care  In  giving  such  from  the  neglect  each  of  the  other  in- 
an  order  in  the  circumstances?  How  spires  that  care  and  diligence  in  the  dis- 
•could  the  wearied  laborer  be  allowed  to  charge  of  their  duties,  both  to  the  mas- 
ride  home  with  the  driver,  without  dan-  ter  and  to  themselves,  which  is  essential 
ger  that  the  employer  should  be  called  to  the  welfare  of  the  master  and  the 
to  account  for  an  accidental  tilting  of  safety  of  each  other.  When  the  rule  is 
the  cart?"  Ryan  v.  Cumberland  Valley  destroyed,  its  inducement  to  care  is 
R.  Co.   (1854)   23  Pa.  384.  gone,  and  the  master,  if  not  liable  for 

"As  most  of  the  enterprises  of  modern  the   fault   of   his   servants   as   between 

times,  which  contribute  to  human  prog-  themselves,   has   servants   whose  duties 

ress   and   the  welfare   of  society,  must  require  no  care  excepting  that  each  shall 

he    carried    on    by    numerous    servants  look   to   his   own   safety."      'New   Pifts- 

working  to  the  same  end  under  common  burgh  Goal  <&  C.  Co.  v.  Peterson  (1893) 

masters,   it  has  been   supposed   that  it  136  Ind.  398,  43  Am.  St.  Kep.  327,  35 

■would  cast  upon  a  master  too  much  re-  N.  E.  7. 

sponsibility  to  hold  him  liable  for  in-  "The  moral  effect  of  devolving  these 
juries,  against  which  he  could  by  no  risks  upon  the  employees  themselves 
possibility  guard,  sustained  by  one  serv-  would  be  to  induce  a  greater  degree  of 
ant  from  the  negligence  of  a  coservant;  caution,  prudence,  and  fidelity  than 
and  that  the  servants  would  be  better  would  in  all  probability  be  otherwise  ex- 
protected  if  they  were  obliged  to  rely  ercised  by  them."  Sullivan  v.  Missis- 
upon  their  own  care  and  vigilance  rather  sippi  &  M.  R.  Co.  (1860)  11  Iowa,  421. 
than  those  of  the  master.  Hence,  to  "The  rule  thus  qualified  or  limited  is 
enforce  the  supposed  public  policy,  a  fie-  too  well  established,  both  upon  reason 
tion  has  been  invented  by  which  the  and  authority,  to  be  now  departed  from, 
servant  is  said  to  assume  all  the  risks  It  rests  not  only  upon  the  implied  agree- 
of  the  service  in  which  he  engages,  which  ment  to  assume  all  the  risks  consequent 
include  the  risks  of  injuries  caused  by  upon  the  negligence  of  fellow  servants, 
the  negligence  of  coservants  engaged  in  but,  in  the  case  of  railway  employees 
the  same  common  employment."  Cris-  particularly,  it  is  supported  by  consid- 
pin  v.  Babbitt  (1880)  81  N.  Y.  516,  37  erations  of  a  just  and  true  public  policy. 
Am.  Rep.  521.  The   safety   of   the   traveling   public   is 

"It  is  considered  that  public  policy  largely  dependent  upon  the  care  and 
requires  that  servants  engaged  in  a  com-  skill  with  which  railway  employees  dis- 
mon  employment  should  not  have  an  charge  their  responsible  and  perilous 
action  against  their  principal  for  in-  duties.  The  fact  that  such  fellow  serv- 
juries  resulting  from  the  negligence  of  ants  must,  as  between  themselves  and 
one  or  more  of  such  servants;  because  the  company,  take  upon  themselves  the 
the  tendency  of  such  a  doctrine  is  to  results  of  the  carelessness  and  negli- 
make  them  anxious  and  watchful,  and  gence  of  a  fellow  servant,  tends  to  quick- 
interested  for  the  faithful  conduct  of  en  the  zeal  and  arouse  the  activities  of 
each  other,  and  careful  to  induce  it;  each  employee  against  such  negligence, 
■while  the  opposite  doctrine  would  tend  The  public  weal  demands  that  no  guar- 
in  a  different  direction.  The  safety  and  anty  which  tends  to  guard  the  public 
"welfare  of  the  public,  therefore,  demand  against  the  negligence  of  servants  guid- 
the  establishment  of  the  liability  prin-  ing  the  powerful  appliances  of  the 
ciple  on  the  part  of  the  employer  in  modern  railway  shall  be  broken  down; 
■such  cases;  while,  when  established,  it  and  we  can  but  regard  the  rule,  as 
can  work  no  injury  to  the  servant,  be-  qualified  by  the  courts  of  this  state,  as 
■cause  his  entering  upon  the  service  is  well  calculated  to  stimulate  each  serv- 
voluntary,  is  with  a  knowledge  of  its  ant  to  his  utmost  exertions  to  prevent 
hazards  and  with  a  power  and  right  to  negligence  in  others."  Louisville  &  N. 
■demand  such  wages  as  he  shall  deem  R.  Co.  v.  Lahr  (1887)  86  Tenn.  335, 
•compensatory."  Madison  &  I.  R.  Co.  v.  6  S.  W.  663. 
Bacon  (1855)   6  Ind.  205.  "The  doctrine  was  originally  adopted 

"The   servants   owe  to  the  master   a  because  it  fixed  the  liability  where  it 

■diligent  and  watchful  care  over  his  busi-  could  best  be  borne.     It  was  intended, 

ness,  and  they  owe  to  each  otner  a  vigi-  by  placing  this  responsibility  upon  the 

lance  and  caution  for  their  own  safety,  employees,    to    introduce    a    safeguard, 

.     .     The  rule  which  deprives  them  beneficial  alike  to  the  servant  and  the 

of  compensation  for  injuries  sustained  master  and  to  the  public,  by  invoking 
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1397.  [474]  Judicial  criticisms  of  the  doctrine. — Much  adverse  crit- 
icism has  been  leveled  by  various  judges  at  the  doctrine  of  common 
employment  and  the  arguments  by  which  it  has  been  sustained. 

One  court  has  expressed  the  opinion  that  "the  limitation  has  no 
foundation  in  abstract  or  natural  justice,  and  all  attempts  to  place 
it  upon  any  other  foundation  than  that  of  public  policy  will  prove 
unsatisfactory,  when  brought  to  the  test  of  careful  and  logical  an- 
alysis." ^ 


the  self-interest  of  the  employees  to  see 
that  each  carefully  and  faithfully  dis- 
charged the  duties  of  his  position,  while 
imposing  upon  the  master  the  duty  of 
care  and  discretion  in  the  selection  of 
his  servants.  .  .  .  The  object  here 
sought  is  a  plain  rule  regulating  and 
controlling  some,  at  least,  of  the  more 
important  relations  between  railway 
companies  and  their  employees.  They 
are  interested  in  the  solution  of  this 
problem,  the  employees,  as  a  class, — 
and  not  merely  those  who  have  been  or 
may  be  injured, — the  employer,  and  the 
public.  That  the  particular  rule  is,  in 
its  application,  always  invoked  by  the 
employer  to  defeat  the  demands  of  the 
injured  employee  does  not  at  all  prove 
that  the  employees,  as  a  class,  are  not 
greatly  benefited  by  it.  The  number 
of  those  injured  by  the  negligence  of 
their  fellow  servants  is,  unhappily,  very 
great,  but  the  proportion  they  bear  to 
the  whole  number  of  employees  is  very 
small.  If  the  rule,  while  operating  to 
the  disadvantage  of  the  injured  few,  pro- 
motes the  safety  of  the  far  greater  num- 
ber of  those  who  sustain  no  injuries,  by 
introducing  a  salutary  superintendence 
over  each  other  among  the  servants  of 
the  company,  then  the  rule,  while  bene- 
ficial to  the  employer,  is  not  less  so  to 
the  employee;  for  that  which  promotes 
immunity  from  danger  is  more  to  be  de- 
sired than  the  pecuniary  compensation 
for  the  injury  could  be  and,  being  pro- 
motive also  of  the  efficiency  of  the  serv- 
ice, is  obviously  in  the  interest  of  the 
public.  It  is  to  be  considered,  also,  in 
connection  with  other  rules  applicable 
to  the  relation  of  master  and  servant. 
The  duty  is  imposed  upon  the  master  to 
exercise  caution  and  discretion  in  the 
selection  of  the  servants  who  are  to  be 
'fellows,'  and  mutually  responsible  to 
each  other,  and  he  must  not  retain  in 
his  service  anyone  found  to  be  unfitted 
to  discharge  the  duties  assigned  to  him. 


In  the  due  performance  of  this  duty  by 
the  master,  the  employees,  as  a  class, 
and  the  public  at  large,  are  deeply  in- 
terested, and  the  efl'ect  of  the  rule  is  to 
make  it  to  the  interest  of  the  employees 
to  keep  the  employer  advised  as  to  the 
habits,  character,  and  qualifications  of 
the  fellow  servants."  'Norfolk  &  W.  R. 
Go.  V.  NuckoLs  (1895)  91  Va.  :93,  21 
S.  E.  342. 

"Public  policy  requires  that  where 
the  laborers  are  co-equals,  and  engaged 
in  laboring  in  the  same  field  or  on  the 
same  railroad-train  or  in  any  other  em- 
ployment, that  each  sliould  exercise 
proper  care  in  the  conduct  of  the  busi- 
ness, and  look  to  it  that  his  co-laborer 
does  the  same  thing;  and  when  he  is 
told  that  this  care  and  prudence  is  his 
only  remedy  against  danger  from  the 
negligence  of  those  employed  with  him, 
it  not  only  makes  him  the  more  careful, 
but  stimulates  him  to  see  that  others  ex- 
ercise the  same  caution."  TiOuisville,  C. 
d  L.  R.  Co.  V.  Gavens  (1873)  9  Bush, 
.56.5. 

In  Russell  v.  Hudson  River  R.  Go. 
(rSSS)  ]7  N.  Y.  334,  the  court  refers 
to  the  theory  that,  "as  the  effects  of  the 
carelessness  of  one  servant  may  fre- 
quently be  obviated  by  the  watchfulness 
of  another,  public  policy  requires  the 
adoption  of  the  rule  as  an  incentive  to 
superior  vigilance."  St.  Louis,  A.  &  T. 
R.  Go.  v.  Welch  (1888)  72  Tex.  298, 
2  L.R.A.  839,  10  S.  W.  529;  Smoot  v. 
MoUle  &  M.  R.  Go.  (1880)  67  Ala.  13, 
referring  to  Cooley,  Torts,  541.  See  to 
the  same  effect.  Toiler  v.  Pioneer  Min. 
&  Mfg.  Go.  (1910)  166  Ala.  482,  52  So. 
86;  New  Orleans,  J.  &  G.  N.  R.  Go.  v. 
Hughes  (1873)  49  Mi,ss.  258.  See  also 
the  cases  cited  in  the  discussion  of  the 
consociation  doctrine,  §§  1426  et  seq., 
post. 

^Grispin  v.  BalUtt   (1880)   81  N.  Y. 
516,  37  Am.  Rep.  521. 

In  the  early  Scotch  case  of  Dixon  v. 
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But  even  public  policy  is  deemed  by  many  of  the  authorities  to  be 
an  inadequate  consideration  upon  which  to  base  the  doctrine.^ 

Some  have  impugned  the  position  that  it  promotes  the  safety 
of  the  servants  themselves.' 

Others  have  attacked  the  theory  that  it  is  advantageous  to  the  mem- 


Ranken  (1852)  14  Sc.  Sess.  Gas.  2d 
series,  420,  Lord  Cockburn,  in  referring 
to  the  contention  of  counsel  that  the 
doctrine  ought  to  be  adopted  on  account 
of  its  own  inherent  justice  said:  "This 
last  recommendation  fails  with  me,  be- 
cause I  think  that  the  justice  of  the 
thing  is  exactly  in  the  opposite  direc- 
tion. I  have  rarely  come  upon  any  prin- 
ciple that  seems  less  reconcilable  to  legal 
reason.  I  can  conceive  some  reasonings 
for  exempting  the  employer  from  lia- 
bility altogether,  but  not  one  for  ex- 
empting him  only  when  those  who  act 
for  him  injure  one  of  themselves.  It 
rather  seems  to  me  that  these  are  the 
very  persons  who  have  the  strongest 
claim  upon  him  for  reparation,  because 
they  incur  danger  on  his  account,  and 
certainly  are  not  understood,  by  our  law, 
to  come  under  any  engagement  to  take 
these  risks  on  themselves." 

2  The  earliest  expression  of  judicial 
dissatisfaction  in  England  is  found  in 
the  remark  of  Jervis,  C.  J.,  that  "there 
may  be  a  doubt  as  to  the  policy  of  the 
law."  Tarrant  v.  Wehh  (1856)  25  L. 
J.  C.   P.  N.   S.  261. 

3  In  reply  to  the  argument  that  it 
would  lead  to  carelessness  on  the  part 
of  servants,  if  they  knew  that  they 
could  recover  for  any  damage  they  might 
receive,  the  supreme  court  of  Ohio  ob- 
served: "In  answer  to  this  it  may  be 
remarked  that  it  is  only  where  the  per- 
son has  been  careful  himself  that  any 
right  of  action  accrues  in  any  case.  Be- 
sides, we  do  not  think  it  likely  that  per- 
sons would  be  careless  of  their  lives  and 
persona  or  property  merely  because  they 
might  have  a  right  of  action  to  recover 
for  what  damages  they  might  prove  they 
had  sustained.  If  men  are  influenced 
by  such  remote  considerations  to  be  care- 
less of  what  they  are  likely  to  be  most 
careful  about,  it  has  never  come  under 
our  observation.  We  think  the  policy 
is  clearly  on  the  other  side.  It  is  a 
matter  of  universal  observation  that  in 
any  extensive  business  where  many  per- 
sons are  employed,  the  care  and  pru- 
dence   of    the    employer    is    the    surest 


guaranty  against  mismanagement  of  any 
kind.  The  employer  would,  we  think, 
be  more  likely  to  be  careless  of  the  per- 
sons of  those  in  his  employ,  since  his 
own  safety  is  not  endangered  by  any 
accident,  when  he  would  understand 
that  he  was  not  pecuniarily  liable  for 
the  careless  conduct  of  his  agents."  Lit- 
tle Miami  R.  Go.  v.  Stevens  (1851)  20 
Ohio,  432. 

"It  may  be  doubted  whether  the  ex- 
emption has  the  effect  thus  claimed  for 
it.  We  have  never  known  parties  more 
willing  to  subject  themselves  to  dangers 
of  life  or  limb  because,  if  losing  the 
one,  or  suffering  in  the  other,  damages 
could  be  recovered  by  their  representa- 
tives or  themselves  for  the  loss  or  in- 
jury. The  dread  of  personal  injury  has 
always  proved  sufficient  to  bring  into 
exercise  the  vigilance  and  activity  of 
the  servant."  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Ross  (1884)  112  U.  S.  377,  28  L. 
ed.  787,  5  Sup.  Ct.  Rep.  184. 

"It  has  also  been  doubted  whether  the 
law  as  it  stands  at  present  is  not  injuri- 
ous, and  is  not  calculated  to  induce  care- 
lessness in  both  masters  and  servants. 
The  master  does  not  care  to  know  what 
careless  acts  are  done  by  his  servants, 
and  the  servants  do  not  care  if  the  mas- 
ter does  not.  When  an  accident  happens 
no  one  is  liable  and  nobody  cares  except 
the  unfortunate  man  who  is  injured." 
Whittaker's  Smith,  Neg.  138. 

The  following  caustic  remark  in  u 
well-known  text-book  is  as  sensible  as 
it  is  witty:  "The  theory  that  public 
policy  requires  that  servants  should 
have  no  remedy  against  their  masters 
in  such  cases,  because  the  absence  of  any 
remedy  will  make  them  more  careful  of 
their  own  safety  than  they  would  other- 
wise be,  reminds  us  of  nothing  so  much 
as  the  opinion  of  Chief  Justice  Rulfin, 
in  the  days  of  slavery,  that  the  law  de- 
nied any  remedy  for  any  amount  of  tor- 
ture to  a  slave,  short  of  immediate  mur- 
der, out  of  humane  regard  to  the  best 
interests  of  the  slaves  themselves."  1 
Shearm.  &  Eedf.  Neg.  4th  ed.  p.  303. 
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bers  of  the  public  who  may  be  endangered  by  the  negligence  of  persons 
in  the  position  of  servants.* 

Others  have  intimated  that  they  are  unable  to  perceive  in  what 
respect  the  grounds  of  public  policy  involved  in  cases  where  a  servant 
is  suing  his  master  are  essentially  different  from  those  involved  in 
■cases  where  a  stranger  is  the  plaintiff.* 

Others  have  attacked  the  theory  of  an  implied  contract  in  language 
which,  while  it  is  directed  primarily  against  the  propriety  of  predi- 
cating the  existence  of  such  a  contract  with  regard  to  the  risks  of  a 
fellow  servant's  negligence,  really  cuts  much  deeper,  and  amounts  to 
an  arraignment  of  the  rationale  of  the  whole  doctrine  under  which 
the  servant's  knowledge  of  any  description  of  risk  renders  him  charge- 
able with  its  acceptance.* 


*  "The  defense  of  common  employment 
has  little  of  reason  or  principle  to  sup- 
port it,  and  the  tendency  in  nearly  all 
jurisdictions  is  to  limit  rather  than  en- 
large its  range.  It  must  be  conceded 
that  it  cannot  rest  on  reasons  drawn 
from  considerations  of  justice  or  public 
policy.  .  .  .  No  consideration  of 
public  policy  will  sustain  this  defense, 
because  the  public  are  not  at  all  inter- 
ested in  the  question,  as  they  are  in 
■questions  concerning  innkeepers  and 
common  carriers."  Ziegler  v.  Daribury 
d  N.  R.  Go.  (1885)  52  Conn.  543. 

"With  respect  to  considerations  of 
policy  it  is  by  no  means  certain  that 
the  public  interest  would  not  be  best 
subserved  by  holding  the  superior,  with 
his  higher  intelligence,  his  surer  means 
of  information,  and  his  power  of  select- 
ing, directing,  and  discharging  subordi- 
nates, to  the  strictest  accountability  for 
their  misconduct  in  his  service,  whoever 
may  be  the  suiferer  from  it."  Burke  v. 
Norwich  &  W.  R.  Co.  (1867)  34  Conn. 
474. 

6  "Now,  it  beiiig  conceded,  as  it  must 
be,  that  the  master  is  liable  to  third 
persons  for  the  negligent  acts  of  his 
servants,  it  is  difficult  to  see  how  public 
policy  has  much  to  do  vpith  the  question 
as  to  who  shall  be  deemed  fellow  serv- 
ants within  the  rule  of  exemption.  The 
liability  being  admitted  in  case  a  third 
person  is  injured,  but  denied  in  case  a 
servant  is  injured  by  another  servant, 
the  denial  in  the  latter  case  must  stand 
on  some  peculiar  relation  between  mas- 
ter and  servant.  This  peculiar  relation 
cannot  be  simply  the  fact  that  the  serv- 


ants are  in  a  position  where  one  may  be 
injured  by  the  negligence  of  another, 
for  third  persons  often  occupy  the  same 
position;  as  where  they  become  passen- 
gers." Parker  v.  Hannibal  &  St.  J.  R. 
Co.  (1891)  109  Mo.  409,  18  L.R.A.  802, 
19  S.  W.  1119. 

6  "However  plausible  may  be  the  the- 
ory, it  is  very  doubtful  whether,  in  fact, 
a  spinner  in  a  factory  or  a  fireman  on 
a  railroad  ever  made  an  examination 
into  the  condition  of  the  machinery,  the 
mode  of  conducting  the  business,  or  the 
character  and  habits  of  the  operatives, 
for  the  purpose  of  ascertaining  the  ex- 
tent of  his  risk  as  an  element  in  calcu- 
lating the  proper  amount  of  his  wages. 
A  passenger  in  a  railroad  car  may  well 
be  presumed  to  have  a  vivid  conscious- 
ness of  his  risk,  but  it  has  never  been 
understood  that  he  contracts  with  ref- 
erence to  it  when  he  buys  his  ticket,  so 
as  to  be  his  own  insurer.  Again,  a  prin- 
cipal is  responsible  to  an  employee  for 
his  own  negligence, — why  should  he  not 
be  liable  for  that  of  his  agent,  over 
whom  the  employee  has  no  control,  and 
of  whom  he  may  have  no  knowledge?" 
Burke  v.  Norioich  &  W.  R.  Co.  (1867) 
34  Conn.  474. 

"I  am  free  to  admit  that  I  think  the 
explanation  given  of  this  limitation  is  a. 
very  unsatisfactory  and  artificial  one — 
a  supposed  contract  between  master  and 
servant  that  the  latter  shall  not  claim 
damages  in  such  a  case.  Can  anything 
be  more  artificial?  I  should  say  you 
might  just  as  well  presume  that  implied 
contract  in  the  case  of  a  contractor  as 
in  the  case  of  a  fellow  servant,  strictly 
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1398.  [475]  General    remarks    with    regard   to   the    doctrine. — In 

•§  1395,  ante,  it  has  been  shown  that  the  commonly  accepted  theory 
with  regard  to  the  rationale  of  the  defense  of  common  employment 
is  that  it  is  merely  one  particular  application  of  the  more  comprehen- 
sive principle  under  which  all  the  ordinary  risks  incident  to  the  opera- 
tion of  a  master's  business  are  considered  to  be  assumed  by  his  serv- 
ants. 

To  this  theory  there  is  one  serious  objection  which,  so  far  as  the 
present  writer  is  aware,  has  never  been  discussed  by  the  courts,  but 
■which  certainly  seems  to  merit  some  attention.  It  may  reasonably  be 
contended  that  the  risk  of  being  injured  through  the  negligence  of 
a  fellow  servant,  although  it  is  undoubtedly  a  risk  which  must  be 
faced  by  a  person  who  undertakes  to  perform  work  in  which  others 

so  called."    Gregory  v.  Hill  { 1869 )  8  Sc.  amounts  to  saying  that  the  law  is  that 

Sess.  Cas.  3d  series,  282,  per  Lord  Ben-  he  cannot  recover  because  he  takes  the 

Tiolme.  risk,  and  that  he  takes  the  risk  because 

"This  exception  has  been  defended  on  the  law  is  so.    By  a  parity  of  reasoning 

various  grounds;  sometimes  it  has  been  we  might  assume  that  he  takes  the  risk 

said  that  the  limitation  of  the  master's  of  his  master's  own  personal  negligence, 

liability     is     the    consideraton    of    the  and  that  therefore  the  master  would  not 

wages  given,  sometimes  that  the  servant  be   liable  to  a  servant  for  such  negli- 

knows  of  his  risk,  and  must  be  held  to  gence."     8t.   Louis,  A.  &  T.  R.   Co.  v. 

take  it  by  his  contract.     These  are  not  Welch    (1888)    72    Tex.    298,    2   L.R.A. 

legal    principles,    but    legal    inferences.  839,  10  S.  W.  529. 

The  wages  form  the  consideration  for  In  this  connection  reference  may  be 
the  stipulated  service,  whatever  that  made  to  p.  47  of  McFall's  Pamphlet  on 
may  be;  and  the  fact  that  a  person  Employers'  Liability,  where  he  quotes 
knows  of  the  risk  and  voluntarily  en-  some  strong  criticisms  made  by  Bram- 
<;ounters  it  may  or  may  not  lead  to  the  well,  L.  J.,  and  Brett,  J.,  upon  the  doc- 
inference  that  he  undertakes  it,  accord-  trine  of  an  implied  contract,  when  they 
ing  to  the  nature  of  his  relation  to  the  were  under  examination  before  the  par- 
■wrongdoer  or  his  master."  Woodhead  liamentary  committee,  by  which  the  sub- 
V.  Gartness  Min.  Go.  (1877)  4  Sc.  Sess.  ject  of  employers'  liability  was  investi- 
■Cas.  4th  series,  469,  per  Lord  Moncrieff.  gated   before   the   English   act  of   1880 

"If  the  question  were  open,  it  might,  was  passed.  Attention  should  also  be 
perhaps,  be  doubted  whether  any  such  given  to  page  107,  where  a  portion  of  a 
condition  can  be  deduced  from  the  con-  letter  written  by  Lord  Cairns  not  long 
"tract  of  service,  and  whether  the  sup-  afterwards  to  the  London  Times  is 
posed  obligation  does  not  partake  more  quoted.  The  following  extract  is  inter- 
■of  the  nature  of  a  legal  fiction  than  that  esting,  when  it  is  remembered  that  the 
of  a  sound  and  just  inference.  The  writer  had,  as  Lord  Chancellor,  con- 
duty  of  a  man  to  protect  those  whom  he  curred  in  the  famous  judgment  rendered 
induces  to  enter  his  service  is  to  the  in  Wilson  v.  Merry  (1868)  L.  R.  1  H. 
full  as  great  as  any  he  owes  to  the  pub-  L.  So.  App.  Cas.  326,  19  Eng.  Eul. 
lie."  Adams  v.  Glasgow  &  8.  W.  B.  Co.  Cas.  132,  which  applied  the  doctrine 
(1875)  3  Sc.  Sess.  Cas.  4th  series,  §  215.  of  common  employment  in  its  most  ex- 

"We  confess  that  the  reasoning  upon  treme  form  (see  §  1457,  post)  :     "There 

which  the  rule  has  been  adopted  is  not  cannot  continue  to  be  an  implied  term 

"very  satisfactory.    It  is  said  that  when  in  contracts,  where  one  of  the  parties 

the  servant  accepts  the  employment  of  to    the    contract    distinctly  repudiates 

the   master,   he   impliedly   assumes   the  the  existence  of  any  such  term.     That 

risk  of  the  negligence  of  his  fellow  serv-  is  now  the  position  of  the  workmen." 
ants.    The  argument  seems  illogical.    It 
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are  to  participate,  ought  not  to  be  assigned  to  the  category  of  "ordi- 
nary risks."  With  all  deference  to  the  many  eminent  jurists  who 
have  approved  this  method  of  classification,  it  may  be  suggested  that 
there  is  a  certain  impropriety  in  designating  as  "ordinary"  a  de- 
scription of  risk  which  represents  a  contingency  from  which,  ex 
liypothesi,  no  damage  can  accrue  unless  and  until  a  breach  of  duty 
has  been  committed.  Such  a  connotation  of  the  term  "ordinary" 
seems  to  be  essentially  inconsistent  with  the  broad  principle  that  a  per- 
son is  entitled  to  have  the  extent  of  his  obligations  and  liabilities  de- 
termined with  reference  to  the  presumption  that  the  other  persons  will 
refrain  from  acts  which  are  negligent,  or  otherwise  tortious.^ 

That  principle,  it  is  true,  is  most  frequently  invoked  with  respect 
to  the  question  whether  the  legal  standard  of  due  care  was  satisfied 
in  a  given  instance.* 

But  it  seems  to  be  sufiiciently  fundamental  in  its  nature  to  be  ad- 
missible as  a  criterion  by  which  to  gauge  the  extent  of  a  servant's 
implied  agreement  in  respect  of  the  assumption  of  risks.  If  it  is 
accepted  as  a  differentiating  element  in  that  coimection,  the  inference 
seems  unavoidable,  that  the  category  of  "ordinary"  risks  must  be  re- 
stricted to  those  which  may  supervene  during  the  period  of  service 
without  any  breach  of  duty  on  the  part  of  a  voluntary  agent.  The  pro- 
priety of  such  a  restriction  is,  it  should  be  observed,  strongly  sup- 
ported by  the  consideration  that  the  risks  arising  from  the  fault  of  the 
master  himself  are  customarily  designated  as  "extraordinary."  The 
actual  ground,  of  course,  upon  which  he  is  held  responsible  for  in- 
juries resulting  from  the  risks  so  designated  is  that  they  are  traceable 
to  his  own  misconduct.  But  as  an  element  bearing  upon  the  correct 
classification  of  the  various  risks  which  a  servant  encounters  in  the 
course  of  his  employment,  the  adoption  by  the  courts  of  such  a  nomen- 
clature may  well  be  regarded  as  extremely  significant,  if  not  decisive, 
for  the  purpose  of  the  present  argument.  The  conclusion  indicated  in 
this  point  of  view  seems  to  be  that,  if  we  leave  out  of  consideration  the 
effect  of  the  general  rule,  culpa  tenet  auctores  suos,  there  is  no  satis- 
factory reason  why  the  risks  which  are  caused  by  the  fault  of  the  mas- 

1  "The  law  does  not  require  anyone  dent  in  any  one  to  act  upon  tlie  pre- 
to  presume  that  another  may  be  negli-  sumption  that  another  in  his  conduct 
gent,  much  leas  to  presume  that  another  will  act  in  accordance  with  the  right 
may  be  an  active  wrongdoer."  Phila-  and  duties  of  both."  'Newson  v.  THew 
delpUa  &  B.  R.  Go.  v.  Hummell  (1863)  York  C.  R.  Co.  (1864)  29  N.  Y.  390. 
44  Pa.  375,  84  Am.  Dee.  457.  See  also  the  cases  cited  in  Shearman  & 

2  "The  law  will  never  hold  it  impru-  Redfield,  Negligence,  §  92. 
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ter  should  be  placed  in  a  category  different  from  those  which  are 
caused  by  the  fault  of  a  fellow  servant. 

Another  objection  to  the  theory  above  referred  to  is  suggested  by 
the  consideration  that,  even  if  the  risk  of  injury  from  a  fellow  serv- 
ant's negligence  be  assumed  to  belong  to  the  category  of  those  de- 
signated as  "ordinary,"  the  elements  to  be  dealt  with  in  determining 
whether  the  responsibility  for  such  a  risk  shall  be  cast  on  the  master 
or  the  injured  person  are,  in  one  very  important  respect,  differ- 
ent from  those  which  have  to  be  taken  into  account  where  the  ques- 
tion to  be  settled  is  the  extent  of  the  right  of  recovery  in  relation 
to  ordinary  risks  which  exist  independently  of  the  acts  or  omissions 
of  fellow  servants. 

In  considering  the  propriety  of  imputing  to  a  servant  an  assump- 
tion of  an  ordinary  risk  of  the  latter  class,  the  essence  of  the  situ- 
ation is  that  the  fact  of  the  injury's  having  resulted  from  such  a 
risk  imports,  ex  vi  termini,  that  the  master  was  free  from  negligence 
in  the  premises.  As  none  of  the  special  grounds  on  which,  in  cer- 
tain instances,  a  liability  which  approaches  more  or  less  nearly  to 
that  of  an  insurer  is  imposed  by  the  policy  of  the  law  are  present 
in  the  cases  where  a  servant  is  claiming  damages  for  injuries  re- 
ceived in  the  course  of  his  employment,  there  is  no  difficulty  in  ar- 
riving at  the  conclusion  that  the  master  ought  not  to  be  required  to 
indemnify  the  servant  under  such  circumstances.  It  may  be  readily 
conceded  that,  in  view  of  the  socialistic  trend  of  public  opinion  at 
the  present  day  in  all  civilized  countries,  it  is  far  from  improbable 
that  the  responsibility  of  a  master  to  his  servants  may,  by  means 
of  legislation,  be  assimilated  to  that  of  a  common  carrier  or  an  inn- 
keeper. In  fact,  the  most  recent  of  the  English  statutes  have  gone 
very  far  in  that  direction.  See  chapter  lxxvii.,  post.  But  it  is  mani- 
fest that,  even  under  the  most  liberal  theory  that  could  be  propound- 
ed as  to  the  permissible  limits  of  judicial  law-making,  the  establish- 
ment of  such  a  rule  in  connection  with  the  contract  of  employment 
is  not  within  the  scope  of  the  powers  of  a  magistrate. 

An  essentially  different  situation  is  involved  in  those  cases  in  which 
we  have  to  deal  with  the  ordinary  risks  which  are  created  by  the 
possibility  that  a  coservant  may  be  guilty  of  negligence.  The  in- 
quirer is  here  confronted  by  a  distinct  antagonism  of  alternative 
juristic  principles,  inasmuch  as  it  is  necessary  to  decide  whether  the 
rights  of  the  injured  person  shall  be  determined  with  reference  to 
the  conception  that  risks  proceeding  from  this  source  are  undertaken 
by  every  servant,  or  with  reference  to  the  conception  which  is  em- 
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bodied  in  the  maxim,  Respondeat  superior.  Since  the  necessity  of 
reckoning  with  the  latter  of  these  conceptions  introduces  a  new  ele- 
ment into  the  problem,  it  does  not,  by  any  means,  follow  that,  be- 
cause it  is  proper  to  deny  a  right  of  action  in  respect  of  injuries  caused 
by  ordinary  risks  which  are  not  produced  by  a  coservant's  negligence, 
no  remedy  should  be  allowed  for  ordinary  risks  which  are  produced 
by  such  negligence. 

The  essential  difference  which  is  thus  shown  to  exist  between  the 
juridical  factors  involved  in  ordinary  risks  which  do,  and  ordinary 
risks  which  do  not,  result  from  the  possibility  of  coservants  being 
negligent  may  reasonably  be  said  to  impair  very  materially  the 
strength  of  the  arguments  habitually  adduced  in  support  of  the  doc- 
trine of  common  employment.  That  those  arguments  are  unsatis- 
factory, when  analyzed  from  another  standpoint,  may  also,  we  think, 
be  demonstrated  without  any  difficulty. 

As  has  been  stated  in  §  1396,  ante,  the  position  taken  by  the  courts 
simply  amounts  to  this: — That  on  the  ground  of  public  policy,  in- 
juries resulting  from  a  coservant's  negligence  should,  as  a  general 
rule,  and  in  the  absence  of  some  special  reason  to  the  contrary,  be 
regarded  as  lying  beyond  the  purview  of  the  principle  of  Respon- 
deat superior.  It  is  a  matter  of  paramount  importance,  therefore, 
that  the  elements  of  this  public  policy  should  rest  upon  considera- 
tions of  such  a  clear  and  cogent  character  as  to  put  their  convin- 
cing weight  virtually  beyond  the  reach  of  controversy.  But  it  is  not 
easy  to  admit  that  the  considerations  actually  invoked  satisfy  this 
high  standard.  The  courts  rely  upon  two  theories,  the  essence  of 
which  may  be  summed  up  in  these  two  propositions : 

(1)  That  the  abrogation  of  the  doctrine  of  common  employment 
would  have  a  decided  tendency  to  render  servants  less  cautious 
and  efficient  in  the  performance  of  their  duties, — a  consequence  pre- 
judicial not  only  to  the  servants  themselves,  and  their  employers, 
but  also,  in  no  small  degree,  to  that  portion  of  the  public  which  is 
directly  affected  by  the  manner  in  which  the  business  in  question  is 
conducted. 

(2)  That,  if  servants  were  allowed  to  maintain  actions  for  in- 
juries caused  by  the  negligence  of  their  fellow  servants,  the  invest- 
ment of  capital  in  industrial  enterprises  would  be  curtailed  to  such 
an  extent  as  to  inflict  serious  damage  upon  the  community. 

These  propositions  have  been  enunciated  in  language  which  in- 
dicates that  the  courts  deemed  them  to  be  axiomatic.  At  all  events, 
they  have  never,  so  far  as  the  writer  has  found,  been  sustained  by 
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any  definite  arguments  deduced  from  scientific  analogies,  or  from  the 
teachings  of  experience.  It  would  appear,  therefore,  that  the  doc- 
trine of  common  employment  stands  in  this  singular  predicament, 
— that  it  rests  very  largely,  if  not  entirely,  upon  a  basis  of  suggested 
facts  which  we  are  asked  to  accept  upon  the  mere  ipsa  dixit  of  a  cer- 
tain number  of  gentlemen  who  have  attained  greater  or  less  dis- 
tinction in  a  profession  which,  to  say  the  very  least,  does  not  spe- 
cially qualify  them  to  form  a  reliable  opinion  in  respect  to  the  sub- 
ject-matter. 

This  situation,  which  would,  in  any  event,  be  extremely  unsatis- 
factory, is  reduced  to  something  like  an  absurdity  by  the  fact  that 
the  judicial  theory  as  to  the  supposed  inevitable  consequences  of 
allowing  servants  to  recover  for  the  negligence  of  their  coemployees 
has  long  since  been  exploded  by  the  logic  of  actual  occurrences,  the 
significance  of  which  is  unmistakable.  In  England  and  her  colonies, 
as  well  as  in  America,  statutes  have  been  passed  which  have  greatly 
restricted  the  operation  of  the  doctrine  of  common  employment.  See 
chapters  lxxiv.,  et  seq.j  post.  No  one  would  have  the  hardihood  to 
maintain,  in  the  absence  of  any  specific  evidence  pointing  to  that  con- 
clusion, that,  as  a  result  of  the  legislation,  servants  have  become 
in  a  marked  degree  less  careful  and  efficient,  or  that  industrial  de- 
velopment has  been  crippled  and  retarded  to  an  appreciable  extent.' 
The  practical  inference  is  manifest.  If,  in  countries  where  the  doc- 
trine of  common  employment  has  been  more/ or  less  circumscribed, 
none  of  the  evil  results  which  it  is  declared  to  have  obviated  can  be 
detected,  it  may  be  safely  concluded  that  no  harm  would  have  been 
produced,  if  the  doctrine  had  never  been  applied,  and  that  no  harm 
will  result  if  it  should  be  entirely  abrogated  by  the  legislatures, — the 
only  authority  by  which  such  a  change  in  the  law  can  now  be  ef- 
fected. 

In  examining  the  efficacy  of  the  considerations  thus  relied  on,  it 
is  highly  important  to  observe  that  no  court  has  even  gone  to  the  ex- 
tent of  holding  that  the  principle  of  assumption  of  risks  is  invari- 
ably controlling,  whatever  may  be  the  functions  of  the  negligent  em- 
ployee.    Under  these  circumstances  it  is  apparent  that  the  burden 

8  This   remark   is   intended   to  apply  English   Workmen's   Compensation   Act 

only   to   that   class   of   statutes   under  of    1906    is    a   type.      But    sociologists 

•which  the  defense  of  contributory  negli-  have  already  adduced   statistics  which 

gence  is   left  open   to  the  master.     It  are    calculated   to   create  grave   appre- 

is  perhaps  too  soon  to  form  any  definite  hensions  as  to  the  veisdom  of  relieving 

conclusions  regarding  the  results  of  the  workmen  entirely  from  the  consequences 

more  advanced  legislation  of  which  the  of  their  own  carelessness. 
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actually  imposed  upon  this  "unruly  horse,"  *  public  policy,  is  not 
simply  that  of  supplying  the  determinative  element  which  trans- 
fers to  the  territory  of  the  doctrine  of  assumption  of  risks  an  en- 
tire class  of  cases  which  would  otherwise  fall  within  the  domain  of 
the  law  of  agency,  but  rather  that  of  furnishing  a  criterion  by  which 
to  decide  what  particular  portions  of  that  class  of  cases  shall  re- 
main on  one  side  or  other  of  the  boundary  line  between  the  two 
areas.  This  state  of  things  greatly  aggravates  the  complexity  of  the 
questions  involved,  and  brings  into  still  plainer  relief  the  very  un- 
satisfactory nature  of  the  test  proposed.*  The  nebulous  quality  of 
such  a  test  is  sufficiently  demonstrated  by  the  remarkable  conflict 
of  judicial  opinion  with  respect  to  the  limits  of  the  class  of  em- 
ployees who  are  termed  vice  principals.    See  chapters  lx.  lxiii.,  -post. 

Since  it  is  not  unreasonable  to  regard  the  suggested  considera- 
tions of  public  policy  as  having  been  discredited  by  the  course  of 
events,  and  thus  eliminated  from  the  field  of  controversy,  it  remains 
to  inquire  whether  there  is  any  purely  juristic  element  which  will 
aid  us  in  determining  whether  the  master's  liability  should  be  gauged 
by  the  doctrine  of  respondeat  superior,  or  by  the  doctrine  of  an 
assumption  of  risks. 

As  will  be  shown  in  a  subsequent  chapter,  the  rule  which  declares 
a  master  to  be  liable  for  injuries  caused  to  third  persons  by  the  de- 

*  A  phrase  used  by  Burrough,  J.,  in  and  any  oiBeer  or  hand  on  board  were 

Richardson  v.   Mellish    (1824)    2   Bing.  crippled,  certainly  no  one  means  to  as- 

229,   9   J.  B.  Moore,  435,   1   Car.  &  P.  sert  that  none  of  those  could  claim  com- 

241,  Ryan  &  M.  66,  3  L.  J.  C.  P.  265,  pensation  from  the  company,  but  must 

27  Revised  Rep.  603.  look    exclusively    to    the    irresponsible 

5  It  is  interesting,  from  a  historical  agents    (perhaps   slaves)    hired  by  the 

standpoint,  to  peruse  the  following  pas-  company,  through  whom  the  injury  ac- 

sage  from  the  opinion  of  Johnston,  J.,  crued.     And  yet,   how   is  a,  rule  to  be 

one  of  the  judges  who  dissented  in  the  laid    down — I    wish    to    hear    the    rule 

earliest  of  the  American  cases  in  which  stated — which  would   include  that  case 

the  defense  of  coservice  was  sustained:  and  exclude   this?     The  fidelity  of  the 

"I  presume  no  one  will  contend  that  the  hands  detailed  to  superintend  the  road, 

rule  applicable  to  service  in  a  railroad  in  the  case  I  have  supposed,  would  be 

company  is  that  the  company  is  not  lia-  as  essential  to  the  common  enterprise  of 

ble  to  any  agent,  for  any  injury,   pro-  running  the  cars  as  the  fidelity  of  the 

vided  the  company  can  only  show  that  hands  on  board  to  their  respective  du- 

another   of   its   agents   has   inflicted   it.  ties.     If  the  idea  is  indulged  that  there 

Would  it  do  to  say,  for  example — (and  is,  in  any  branch  of  this  enterprise,  an 

upon  what  principle  could  it  be  said?),  implied  undertaking  among  the  servants 

— that   a   superintendent  of  the   hands  to  do  the  work  jointly,  and  to  waive  the 

engaged  in  repairing  the  road  may,  with  neglect  of  each  other,  what  will  consti- 

impunity  to  the  company,  abuse  his  au-  tute    such    an    understanding?      Where 

thority,  to  the  injury  of  their  health?  are  its  limits?     Does  it  arise  from  the 

Or,  if  the  cars  were  to  be  run  at  night,  intimate     connection     of     the     hands? 

and   through   the   neglect   of   hands  set  Then,  I  wish  to  be  informed  what  de- 

apart  to  watch  the  road  and  remove  ob-  gree  of  intimacy,  what  strength  of  as- 

structions    the   whole    train    were   lost,  sociation,  is  demanded  to  raise  the  im- 
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fault  of  his  servants  is  by  some  of  the  authorities  regarded  as  being 
one  particular  deduction  from  the  broad  principle  embodied  in  the 
maxim,  Qui  sentit  commodum,  sentire  debet  et  onus.^ 

Apparently  it  has  never  been  intimated  by  any  judge  or  com- 
mentator that  this  maxim  might  be  read  in  such  a  sense  as  vrould  ex- 
tend the  master's  duty  of  indemnification  to  cases  in  which  the  injured 
party  is  a  coservant  of  the  tortfeasor.  But  there  is,  at  all  events,  no 
obvious  reason  why  such  a  meaning  should  not  be  ascribed  to  it.  Dog- 
matic statements  would  be  out  of  place  in  this  connection,  for  the  ques- 
tion involved  is  one  of  such  a  nature  that  an  entirely  solid  basis  for  a 
doctrinal  structure  is  not  obtainable.  But  the  writer  ventures  to 
express  the  opinion  that  the  construction  suggested  may  be  justified 
by  the  consideration  that,  in  the  case  of  an  employment  which  requires 
the  co-operation  of  several  servants,  the  characteristic  "advantage" 
contemplated  by  the  maxim  is  enjoyed  rather  by  the  master  than  by 
the  servants.  Without  such  co-operation  the  work  which  the  master 
is  supposed  to  have  undertaken  would,  ex  hypothesi,  have  been  impos- 
sible. It  may  be  conceded  that  the  servants  themselves  also  must 
profit  by  the  arrangements  in  question,  inasmuch  as  their  admission 
to  work  in  the  concern  carried  on  by  the  master  is  a  condition  preced- 
ent to  their  enjoying  the  opportunity  of  utilizing  their  manual  or 
intellectual  capacities.  But  the  balance  of  the  benefits  received  seems 
to  be  decidedly  in  favor  of  the  master.  If  this  is  a  correct  account  of 
the  situation,  it  is  clear  that  the  master^  and  not  the  servants,  should 
bear  all  the  burdens  that  may  be  created  by  such  occurrences  as  are 
normally  incident  to  the  co-operation  of  the  servants  in  the  under- 
taking. That  it  would  be  unreasonable  to  exclude  from  the  class 
of  occurrences  thus  described  the  occasional  acts  of  negligence  by 
which  servants  inflict  injury  upon  each  other  can  scarcely  be  denied. 
Indeed,  this  is  virtually  conceded  by  the  courts  which  have  adopted 
the  phrase  "ordinary  risks"  as  a  designation  of  the  hazards  which 

plication?     Where  is  the  line?"  Murray  I   set   the  whole  thing  in  motion,   and 

V.  South  Carolina  R.  Co.   (1841)   1  Mc-  what  he  does  being  done  for  my  benefit, 

Mull.  L.  385,  36  Am.  Dec.  268.  and  under  my  direction,   I  am  respon- 

6  The   maxim   of  respondeat  superior  sible  for  the  consequences   of  doing  it, 

is   bottomed   on   the   principle,   that  he  "Lord  Brougham  in  Duncan  v.  Findlater 

who    expects    to    derive    an    advantage  (1839)   6  Clark  &  Fin.  894.    This  state- 

from  an  act  which  is  done  by  another  ment    was    quoted    with    approval    by 

for   him   must   answer   for   any   injury  Blackburn,  J.,  in  the  opinion  delivered 

which  a  third  person  may  sustain  from  by  him  to  the  House  of  Lords  m  Mersey 

it     Hall  V.  Smith  (1824)   2  Bing.  156,  Docks  v.   Giiis    (1866)    11  H.  L.   Cas. 

9  J.  B.  Moore,  226,  2  L.  J.  C.  P.  113.  686,    719,    35    L.    J.    Exch.    N.    S.    225, 

"The  reason  that  I  am  liable  is  this,  L.   E.   1  H.  L.  93,   12  Jur.  N.   S.  571, 

that  by  employing  him  [the  servant]  14  L.  T.  N.  S.  677,  14  Week.  Rep.  872. 
M.  &  S.  Vol.  IV.— 253. 
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result  from  the  ever-present  contingency  that  such  acts  may  be  com- 
mitted. The  final  step  in  the  argument  may  not  be  quite  so  clear; 
but  there  is  certainly  no  manifest  impropriety  in  taking  the  posi- 
tion that  this  contingency  should  be  treated  as  one  of  the  drawbacks 
of  the  business,  which  should  be  borne  by  the  master,  as  the  party 
to  whom  accrues  the  largest  part  of  the  advantage  derived  from  the 
arrangements  which  render  the  contingency  possible.'' 

If  these  views  are  correct,  it  is  clear  not  only  that  the  doctrine  of 
common  employment  rests  upon  a  basis  of  hypothetical  consequences 
which,  as  has  been  amply  proved  by  events,  do  not  follow  in  a  large 
proportion  of  employments, — a  proportion  sufficiently  large  to  justify 
the  inference  that  the  suggested  consequences  are  purely  imaginary, 
— but  also  that  it  contravenes  a  fundamental  legal  principle.  That 
principle  harmonizes  so  closely  with  the  conditions  which  pervade  the 
entire  organic  world,'  that  it  may,  without  impropriety,  be  said  to  ex- 
press in  no  ordinary  sense  a  conception  based  on  natural  justice.  Its 
weight,  therefore,  in  respect  to  the  present  controversy  may  well  be 
regarded  as  decisive. 

It  is  not  irrelevant  to  observe  that  the  conclusion  thus  indicated 
finds  no  inconsiderable  support  in  the  circumstance  that  the  most 
recent  industrial  legislation,  of  which  the  English  Workmen's  Com- 
pensation Act  is  the  archetype,  is  designed,  in  a  broad  sense,  to  give 
effect  to  the  notion  that  the  master  may  fairly  be  called  upon  to  bear 
to  a  larger  extent  than  he  can  be  compelled  to  do  under  the  common 
law,  as  construed  by  the  courts,  the  burden  of  indemnifying  a  servant 
for  such  injuries  as  he  may  sustain  in  the  course  of  his  employment, 
including  those  which  are  caused  by  the  acts  of  his  fellow  servants. 
Legislation  of  this  character  may  be  regarded,  in  the  present  point  of 
view,  as  being  substantially  a  formal  expression  of  the  sentiment  of 
the  community  at  large  that  the  liability  of  a  servant  in  respect  of 
those  acts  should  be  ascertained  with  reference  to  the  principle,  de- 
fined by  the  maxim  under  discussion  rather  than  with  reference  to 
the  theory  of  an  implied  contract. 

^  The  admirably  lucid  dissertation  of  directed  to  the  particular  aspect  of  the 

Sir  Frederick  Pollock  on  employers'  lia-  question   which   has   been    discussed    in 

bility     (Essays     on    Jurisprudence,    p.  the  text. 

a  12)    may  fairly  be   said   to   represent  8  The  maxim  under  discussion  may  be 

the    highwater    mark    of    the    attempts  regarded    as    a    juristic    recognition    of 

which  have  been  made  to  obtain  a  ra-  that    universal     law    of    compensation 

tional   foundation    for   the    doctrine   of  which   forms   the  subject  of  Emerson's- 

common   employment.      But   the   atten-  well-known  essay, 
tion    of    the    learned    author   was    not 
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1399.  [476]  Doctrine  not  applicable,  where,  at  the  time  of  the  acci- 
dent, the  servant  was  not  acting  as  such. —  In  an  early  case  it  was 
laid  down  that  a  master  is  not  exempt  from  responsibility  to  his 
servant  for  an  injury  occasioned  to  him  by  the  act  of  another  servant, 
where  the  servant  injured  was  not,  at  the  time  of  the  injury,  acting 
in  the  service  of  his  master ;  and  that,  in  such  a  case,  the  servant  in- 
jured is  substantially  a  stranger,  and  entitled  to  all  the  privileges  he 
would  have  had  if  he  had  not  been  a  servant.^ 

The  circumstances  under  which  this  principle  has  been  frequently 
applied  by  the  courts  are  considered  in  chapter  lxvi.,  post. 

If  the  delinquent  servant  was  the  person  who,  in  respect  to  the  neg- 
ligence complained  of,  was  not  acting  in  the  course  of  his  employment, 
there  can  be  no  recovery,  for  the  same  reasons  that  prevent  the  mainte- 
nance of  an  action  under  similar  circumstances  by  a  stranger.  In 
such  a  case  the  master  is  exempted  from  liability  on  a  ground  which 
renders  it  unnecessary  to  take  into  account  the  doctrine  of  common 
employment.* 


1  Hutchinson  v.  York,  V.  <&  B.  R.  Co. 
(1850)  5  Exch.  343,  19  L.  J.  Exch.  N. 
S.  296,  6  Eng.  Ry.  &  C.  Gas.  580.  A 
similar  ruling  was  made  in  Smith  v. 
Humphreyville  ( 1907 )  47  Tex.  Civ.  App. 
104  S.  W.  495. 

An  employee  of  a  railroad  company, 
who  was  furnished  free  transportation, 
is  not  a  fellow  servant  of  the  employees 
of  the  company  engaged  in  operating 
the  train  taking  him  to  his  home  to 
visit  his  family  after  his  work  had 
ceased.  Illinois  C.  R.  Co.  v.  Leiner 
(1903)  202  111.  624,  95  Am.  St.  Eep. 
226,  67  N.  E.  398. 

The  rule  denying  the  master's  lia- 
bility for  an  injury  by  a  fellow  servant 
has  no  application  to  one  who,  when 
injured,  was  not  engaged  in  the  perform- 
ance of  his  duties  to  the  common  mas- 
ter, but  had  left  the  scene  of  his  labors, 
and  was  engaged  in  his  own  pursuits. 
Louisville  &  N.  R.  Co.  v.  Wade  (1903) 
46  Fla.  197,  35  So.  863. 

A  servant  sleeping  on  the  premises 
while  another  shift  is  on  duty  is  not 
a  fellow  servant  of  the  members  of  the 
shift  on  duty,  since  he  is  not  acting  as 
a  servant.  Orman  y.' Salvo  (1902)  54 
C.  C.  A.  265,  117  Fed.  233. 

"The  rule  of  law  exempting  the  mas- 
ter from  liability  for  injuries  received 
by  an  employee,  caused  by  the  negli- 
gence of  a  fellow  servant,  only  obtains 


where  the  injured  servant  was,  at  the 
time  of  receiving  the  injury,  engaged 
in  the  performance  or  discharge  of  his 
duty  under  his  employment."  Missouri, 
K.  &  T.  R.  Co.  V.  Hendricks  (1908)  49 
Tex.  Civ.  App.  314,  108  S.  W.  745. 

2  Thus,  a  natural-gas  company  is  not 
liable  for  an  injury  to  a  servant  from 
an  explosion  caused  by  the  striking  of 
a  match  by  a  fellow  workman  to  light 
his  pipe.  Allegheny  Heating  Co.  v. 
Rohan  (1888)   118  Pa.  223,  11  Atl.  789. 

A  section  gang  of  six  or  seven  men, 
while  riding  on  the  ear  from  their 
work,  are  not  acting  outside  the  scope 
of  their  employment  in  running  the 
car  at  a  very  rapid  rate  of  speed  solely 
for  the  purpose  of  annoying  or  frighten- 
ing one  of  the  members  of  the  gang. 
Soderlund  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1907)  102  Minn.  240,  13  L.E.A. 
(N.S.)   1193,  113  N.  W.  449. 

The  master  is  not  liable  for  injuries 
resulting  from  the  prank  of  a  fellow 
servant  in  placing  a  torpedo  on  the 
track.  Sullivan  v.  Louisville  &  N.  R. 
Go.  (1903)  115  Ky.  447,  103  Am.  St. 
Eep.   330,   74   S.  W.   171. 

That  a  servant  competent  for  the 
work  for  which  he  is  employed  is  care- 
less, reckless,  stupid,  and  unfit  to  handle 
other  appliances  in  the  shop,  does  not 
render  the  master  liable  for  his  use  of 
a  compressed-air  hose  which  it  is  not 
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1400.  [477]  Doctrine  not  a  material  factor,  unless  negligence  causing 
the  injury  is  established. —  (Compare  §  1465,  post.) — It  is  well  settled 
that  a  servant  cannot  recover  for  injuries  caused  by  the  nonculpable 
act  of  a  fellow  servant.* 

This  inability  has  been  referred,  in  several  of  the  cases  in  which 
it  is  recognized,  to  the  conception  that  the  hazard  of  such  an  act  is  one 
which  is  likely  to  happen  in  the  ordinary  course  of  the  business.^ 

But  it  is  manifest  that  more  simple  ground  upon  which  to  predicate 
the  nonliability  of  the  master  under  such  circumstances  is  to  be  found 
in  the  consideration  that,  if  the  act  which  caused  the  injury  was  not 
a  negligent  one,  the  essential  and  primary  condition  precedent  to 
the  maintenance  of  the  action  is  not  satisfied.' 

If  the  evidence  negatives  culpability,  there  is  obviously  no  occasion 
to  proceed  to  the  second  stage  of  the  investigation,  which  is  concerned 
with  the  question  whether  the  case  is  controlled  by  the  general  doc- 
trine of  common  employment,  or  by  one  of  its  limitations.  This 
obvious  fact  is  sometimes  lost  sight  of  by  trial  courts.* 

1401.  [478]  To  what  classes  of  acts  the  doctrine  is  applicable. — 
The  general  rule  which  is  applicable  to  all  eases  except  those  in  which 
the  differentiating  element  is  the  fact  that  the  negligent  and  injured 

his  duty  to  handle,  In  such  a  way  that  assisting,  had  started  just  a  couple  of 

the  air  enters  the  body  of  a  coservant  seconds  before  the  accident). 
and  kills  him.     Ballard  v.  Louismlle  &        A  minor  of   sufficient  age  and  intel- 

N.    R.    Co.     (1908)     128    Ky.    826,    16  ligence  to  appreciate  it  assumes  a  risk 

L.R.A.(N.S.)   1052,  110  S.  W.  296.     For  so  inseparable  from  the  work  of  erect- 

a  case  involving  injuries  caused  in  the  ing    a    large    building    as    that    which 

same  peculiar  manner,  see  Galveston,  H.  arises  from  the  possibility  that  some  of 

d  8.   A.  R.   Go.  V.  Currie    (1906)    100  the  other  workmen  on  the  building  may 

Tex.   136,    10   L.E.A.(N.S.)    367,   96   S.  accidentally,    or    even    carelessly,    drop 

W.  1073,  cited  in  §  1642,  note  ].  some  object  from  the  upper  floors.     Ev- 

IThe  risk  of  errors  and  mistakes  by  ans  v.  Voght  &  Bros.  Mfg.  Go.  (1893)  5 

coservants  in  the  performance  of  their  Misc.  330,  25  N.  Y.  Supp.  509. 
duties  is  no  less  one  of  those  assumed        3  Green.wald  v.  Marquette,  H.  £  0.  R. 

than   the   risk   of   essentially  negligent  Go.  (1882)  49  Mich.  197,  13  N.  W.  5J3, 

acts.     Gole  v.  Rome,   W.   &   0.  R.   Co.  is  an   example  of  a  case  in  which  the 

(1893)    72   Hun,   467,   25   N.  Y.   Supp.  right  of  a  brakeman  to  recover  for  an 

276.  injury  caused  by  the  act  of  a  fireman 

S  Reusch   V.    Oroetzinger    (1899)    192  was   put  upon  this  ground. 
Pa.  74,  43  Atl.  398    (injury  caused  by        «  See,  for  example,  Gartside  Goal  Go. 

the  manner — not  alleged  to  be  negligent  v.  Turk  (1891)   40  111.  App.  22,  holding 

— in   which   a  fellow   servant  used  his  that,  where  the  evidence  is  conflicting 

crowbar).    International  d  G.  N.  R.  Go.  as  to  whether  the  superior  servant  was 

V.  Tarver   (1888)  72  Tex.  308,  11  S.  W.  guilty  of  any  negligence  contributing  to 

1043    (section   hand   injured  while   un-  the   injury,  it  is  error  to   instruct  the 

loading  rails,  by  act  of  fellow  servant)  ;  jury  that,  if  the  plaintiflT  received  his 

Glover  v.  Kansas  City  Bolt  &  'Nut  Co.  injury    while    endeavoring    to     comply 

(1899)  153  Mo.  327,  55  S.  W.  88   (serv-'  with  the  superior  servant's  order,  he  is 

ant  injured  by  stumbling  against  a  ma-  entitled  to  recover, 
chine  which  the  operator,  whom  he  was 
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servants  were  or  were  not  engaged  in  different  lines  of  work  is  that 
the  defense  of  common  employment  is  available  whenever  the  negli- 
gent servant  did  the  act  complained  of  in  his  capacity  of  a  servant, 
and  not  in  his  capacity  of  a  representative  of  the  master.  Prima 
facie,  every  act  done  by  a  servant  who  is  not  a  vice  principal  by  vir- 
tue of  his  official  position  alone  is  regarded  as  being  the  act  of  a  co- 
servant.^ 

Any  attempt,  therefore,  which  is  made  to  subject  the  master  to 
liability  for  the  defaults  of  a  servant  outside  the  category  of  vice  prin- 
cipals which  is  thus  indicated  must  take  the  form  of  a  contention 
that,  at  the  time  the  injury  was  inflicted,  such  servant  was  doing 
something  which  was  incident  to  the  performance  of  one  of  those 
duties  of  the  master  which  are  deemed  to  be  personal  and  nonassign- 
able.    See  chapters  lxiv.,  lxv.,  post. 

Since  the  theory  of  an  assumption  of  the  risks  of  a  fellow  serv- 
ant's negligence  covers  all  kinds  of  acts,  provided  they  were  of  the 
kind  indicated  at  the  beginning  of  this  section,  it  is  manifest  that 
this  defense  is  none  the  less  available  because  the  act  in  question  was 
the  direct  result  of  the  actor's  unfitness  for  his  position,  and  this  un- 
fitness was  not  known  to  the  injured  servant.* 

The  operation  of  the  doctrine  of  common  employment  is  in  no  way 
affected  by  the  circumstance  that  the  act  of  negligence  committed  by 
the  fellow  servant  was  one  prohibited  by  law,^  nor  by  the  circum- 

1  Unless  a  superior  servant  Is  for  gen-  does  not  entitle  an  employee  to  recover 
eral  purposes,  a  vice  principal,  the  con-  for  injuries  due  to  the  negligence  of  co- 
sequence  of  his  negligent  orders  is  a  employees.  Craven  v.  Smith  (1894)  89 
risk  as  much  assumed  as  those  of  his  Wis.  119,  61  N.  W.  317. 
negligent  acts.  Gulf,  C.  d  S.  F.  R.  Co.  The  rule  as  to  coservice  is  applicable 
V.  Blohn  (1889)  73  Tex.  637,  4  L.R.A.  where  any  mistake  is  made  by  a  fellow 
764,  11  S.  W.  867.  See  also  §§  1441  et  servant,  whether  through  negligence  or 
seq.,  post.  otherwise.     Bradbury  v.  Kingston  Coal 

Among   the    delinquencies   which   are  Co.   (1893)   157  Pa.  231,  27  Atl.  400. 

independent  of  the  particular  functions  2  Louisville    &    N.    R.    Co.    v.    Kelly 

of  the  servant,  and  which  may  be  com-  (1894)    11  C.  C.  A.  260,  24  U.  S.  App. 

mitted  by  any  employee,  is  the  failure  103,    63    Fed.   407,   where   it   was    held 

to   obey   the   specific   directions    of   the  error  to  refuse   an  instruction  that,  if 

master  as  to  precautions  calculated  to  the  plaintiff  was  injured  either  by  the 

secure   the   safety   of  his   subordinates,  carelessness  or  unskilfulness  of  the  de- 

Anthony   v.   Leeret    (1887)    105   N.    Y.  linquent  servant,  the  company  was  not 

591,  12  N.  E.  561  (trap  door  left  open),  liable,  if  it  had  used  due  care  in  em- 

In  one  case  it  was  said  that  a  master  ploying  the  latter.    An  objection  based 

is  "not  liable  for  the  wilful  misconduct  on  the  ground  that  the  instruction  as- 

of  a  fellow  servant  in  making  the  place  sumed   that   the   plaintiff  knew   of   the 

of  work  unsafe."    Healey  v.  New  York,  coservant's  want  of  skill  before  the  ac- 

N.  H.  &  n.  R.  Co.  (1897)  20  E.  I.  136,  cident  was  overruled. 

37  Atl.  676.  SLundguist  v.  Duluth  Street  R.  Go. 

The  fact  that  his  work  was  dangerous  (1896)   65  Minn.  387,  67  N.  W.  1006. 
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stance  that,  at  the  time  the  accident  occurred,  both  the  injured  and 
the  negligent  servants  were  infringing  the  Sunday  law.* 

As  it  is  the  failure  of  a  fellow  servant  to  exercise  reasonable  care, 
and  not  his  knowledge  of  a  specific  danger,  that  absolves  the  master 
from  liability  to  a  coemployee  for  injuries  caused  thereby,  an  in- 
struction is  erroneous  which  makes  the  applicability  of  the  doctrine 
of  common  employment  turn  upon  the  fellow  servant's  knowledge  of 
the  conditions  which  became  active  for  mischief  as  a  result  of  what 
he  did,  and  not  upon  his  failure  to  exercise  reasonable  care.* 

[And  an  instruction  is  erroneous  which  in  effect  tells  the  jury  that 
where  two  servants  are  working  for  a  common  master  in  the  same  line 
of  employment,  and  one  of  them  is  injured  through  the  negligence  of 
the  other,  the  master  is  liable  if  the  negligence  was  wanton  or  wil- 
inV] 

1402.  [479]  Defense  not  available  where  the  dangerous  conditions 
caused  by  the  fellow  servant's  negligence  were  known  to  the  master. — 
In  some  cases  in  which  the  doctrine  was  declared  to  be  a  bar  to  the 
action,  the  fact  is  adverted  to  that  the  master  had  no  knowledge  of 
the  risks  created  by  the  coservant's  negligence ;  *  and  it  is  evident  that 
this  ignorance,  whether  explicitly  mentioned  or  not,  is  always  an  im- 
plied condition  precedent  to  the  availability  of  the  defense.  See  chap- 
ter XLiii.,  ante.  On  the  other  hand,  the  omission  of  the  master  to 
remedy  the  abnormal  conditions  or  see  that  the  servant  was  not,  with- 
out his  knowledge,  exposed  to  them,  constitutes  an  independent  breach 
of  duty  on  his  part  which,  upon  general  principles,  renders  him  per- 
sonally liable,  quite  irrespective  of  the  fact  that  the  original  cause  of 
the  dangerous  conditions  was  the  act  of  a  coservant.  See,  generally, 
the  chapters  of  the  treatise,  in  which  the  duties  of  employers  are 
discussed.^ 

1403.  [480]  — nor  where  negligence  in  selecting  the  coservant  is 
shown. — The  doctrine  that  a  servant  cannot  maintain  an  action  for 
injuries  caused  by  the  negligence  of  a  coservant  has  always  been 

*  Houston   &    T.   C.  R.   Co.   v.   Rider  track,   not  such   an  obstruction  as  the 

(1884)    62  Tex.  267.  company   would  be   presumed   to   know 

iLevene  v.  Standard  Oil  Co.    (1899)  of). 
64  N.  J.  L.  63,  44  Atl.  847.  8  "Where  the  officers  of  a  corporation 

6  Chicago  &  A.  R.   Co.  v.   Thompson  charged   with   the  duty  of  enforcing  a 

(1901 )    99  111.  App.  277.  rule  adopted  for  the  safety  of  employees 

1  Cunningham,    v.    Washington    Mills  know  that  it  is  habitually  violated,  and 

Co.   (1891)   —  Mass.  — ,  26  N.  E.  235;  by  reason  of  such  violation  an  employee 

Howd  V.  Mississippi  C.  R.  Co.    (1874)  is  injured,  the  corporation  cannot  shield 

50  Miss.  178;  Schaub  v.  Hannibal  &  St.  itself  from  liability   under  the   fellow- 

J.  R.  Co.  (1891)    106  Mo.  74,  16  S.  W.  servant  rule."    Broohside  Coal  Min.  Vo. 

924    (cars   temporarily   left  on   a   side  y.  Dolph  (1902)  101  111.  App.  169. 
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conceded  to  be  subject  to  an  exception  in  cases  where  negligence  on  the 
master's  part  in  employing  or  retaining  in  his  employ  the  delinquent 
coservant  is  shown.* 

It  follows,  therefore,  that  a  declaration  is  not  demurrable  which 
alleges  that  the  plaintiff  was  injured  by  an  incompetent  and  careless 
■coservant,  whom  the  defendant  then  knew  to  be  incompetent  and  care- 
less ;  *  that  a  plea  to  the  effect  that  the  servants  whose  negligence 
caused  the  injury  were  fit  and  competent  persons  to  perform  the  du- 
ties in  question  is  good  against  a  special  demurrer,  based  on  the 
ground  that  it  was  merely  an  argumentative  denial  of  the  causes  of 
action  alleged ;  ^  and  that  an  instruction  which  states,  without  quali- 
fication, that  a  servant  assumes  the  risk  of  being  injured  by  the  man- 
ner in  which  a  given  appliance  might  be  used  by  the  coservant  operat- 
ing it,  is  erroneous,  for  the  reason  that  it  withdraws  from  the  jury 
the  question  whether  the  master  may  not  have  been  negligent  as  re- 
gards the  employment  of  the  servant.* 

1404.  [481]  —  nor  where  the  wife  of  a  servant  is  injured  by  the  neg- 
ligence of  his  coservants. —  Where  a  married  woman,  not  in  the  em- 
ployment of  her  husband's  master,  is  injured  through  the  negligence 
of  his  fellow  servants,  an  action  by  him  for  the  consequential  dam- 
ages caused  to  him  by  the  injury  is  not  barred  by  the  doctrine  of  co- 

IThis    qualification    of    the    doctrine  (1898)    72  Minn.  175,  71  Am.  St.  Rep. 

was  recognized  in  Bartonshill  Coal  Co.  475,  75  N.  W.  3. 

V.  Reid  (1858)    3  Macq.  H.  L.  Gas.  266,  3  Hutchinson  v.  York,  N.  &  B.  R.  Co. 

4  Jur.  N.  S.  769,  1  Paterson,  Sc.  App.  (1850)    5  Exch.  343,  "A  master,"  said 

Cas.  785,  19  Eng.  Eul.  Gas.  107.    It  has  Alderson,    B.,    "is    not    in    general    re- 

often  been  recognized  in  later  decisions,  sponsible  to  one  servant  for  an  injury 

See  §  1080,  ante.  occasioned  to  him  by  the  negligence  of 

"All  that  can  be  required  of  the  mas-  a  fellow-servant  while  they  are  acting 

ter  in  that  regard  is  that  his  servants  in  one  common   service,  yet  this  must 

shall  be  prudently  chosen,  and  that  they  be  taken  with  the  qualification  that  the 

shall  not  be  retained  in  his  service  aft-  master  shall  have  taken  due  care  not 

er  unfitness  or  negligence  has  been  dis-  to  expose  his   servant  to  unreasonable 

covered,  and  has  been  communicated  to  risks.    The  servant,  when  he  engages  to 

him."     Quincy  Min.  Co.  v.  Kitts  (1879)  run  the  risks  of  his  service,  including 

42  Mich.  34,  3  N.  W.  240.  those  arising  from  the  negligence  of  fel- 

Before  a  master  can  require  a  servant  low-servants,  has  a  right  to  understand 

to  assume  the  risk  of  the  negligence  of  that   the   master  has   taken  reasonable 

a   fellow   servant,    he   is  bound   to   use  care  to  protect  him  from  such  risks  by 

reasonable  care  to  employ  a  person  com-  associating   him   only   with   persons   of 

petent  to  perform  the  duty  of  his  posi-  ordinary  skill  and  care;  and  the  object 

tion;  or,  if  incompetent  when  hired,  to  of  the  plea  in  this  case  is  to  show  that 

give  him   proper  instruction  about  his  the  defendants  had  discharged  this  duty, 

duties.    Sullivan  v.  Metropolitan  Street  the  omission  to  discharge  which  might 

B.  Co.  (1900)  53  App.  Div.  89,  65  N.  Y.  have  made  them  responsible  to  the  de- 

Supp.  842,  affirmed  in  (1902)  170  N.  Y.  ceased." 

570,  62  N.  E.  1100.  ^Ryan  v.   Chicago  d  N.   W.  R.   Co. 

i'jenson   v.    Great   Northern   R.    Co.  (1870)   60  111.  171,  14  Am.  Rep.  32. 
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service.^  Still  less  will  it  bar  the  action  of  the  married  woman  her- 
self, when  she  is  suing  for  her  own  benefit.* 

It  would  seem  that  the  analogy  of  the  cases  in  which  the  defense 
has  been  held  to  preclude  a  father  from  recovering  for  injuries  re- 
ceived by  a  minor  child  in  the  service  of  the  defendant  (see  §  1412, 
post),  justifies  the  inference  that  a  suit  by  the  husband  cannot  be 
sustained,  where  the  injured  wife  was  herself  a  fellow  employee  of 
the  person  by  whose  negligence  she  was  injured.  But  this  point  does 
not  seem  to  have  been  determined  by  specific  judicial  authority. 

1405.  [482]  Rule  where  a  stranger  is  being  sued  for  an  injury  par- 
tially caused  by  the  injured  servant's  coemployees. — The  right  of  ac- 
tion in  cases  where  the  action  is  brought  against  a  stranger,  and  the 
defense  is  that  the  injury  was  partly  caused  by  the  negligence  of  the 
plaintiff's  own  fellow  servants,  is  usually  discussed  with  reference  to 


1  In  Oannon  v.  Hounatonic  R.  Co. 
(1873)  112  Mass.  234,  17  Am.  Rep.  82, 
Colt,  J.,  said:  "We  are  refferred  to  no 
case  where  the  rule  which  exempts  the 
master  from  liability  for  injuries  re- 
ceived through  the  negligence  of  a  fel- 
low servant  has  been  held  to  defeat  the 
plaintiff's  right  to  recover  consequential 
damages  for  an  injury  to  his  wife.  In 
the  opinion  of  the  court  the  rule  is  not 
to  be  so  extended.  The  implied  con- 
tract on  the  part  of  the  servant  by 
which  he  assumes  the  risk  of  the  negli- 
gence of  others  has  reference  to  those 
direct  injuries  to  which  he  is  exposed 
in  the  course  of  his  employment.  Those 
injuries  which  are  incident  to  the  na- 
ture of  his  employment  he  is  presumed 
to  have  contemplated,  and  with  refer- 
ence to  his  exposure  to  them  to  have 
fixed  the  compensation  agreed  on.  In 
other  respects  his  relations  to  his  em- 
ployer remain  unchanged.  He  may  in- 
sist on  the  performance  of  all  other 
duties,  whether  they  are  such  as  are 
imposed  by  him,  or  such  as  arise  from 
independent  contracts,  express  or  im- 
plied. It  is  said  that  the  general  rule 
which  exempts  the  master  from  liability 
to  his  servant  has  a  tendency  to  insure 
the  safety  of  the  public  by  increasing 
his  care  and  fidelity,  and  that  the  public 
policy  of  the  rule  is  equally  applicable 
here.  But  if  it  be  conceded  that  this  is 
the  true  foundation  of  the  rule,  its  bear- 
ing is  too  remote  to  influence  the  result 
to  which  we  come  in  this  case." 

2  In  Camplell  v.  Harris  (1893)  4  Tex. 


Civ.  App.  636,  23  S.  W.  35,  where  the 
plaintiff's  wife  was  injured  while  on  one 
of  the  defendant's  cars,  by  its  permis- 
sion and  at  the  suggestion  of  its  agent, 
under  whose  orders  the  husband  was 
working,  the  court  sustained  the  action, 
saying:  "To  deny  the  wife  the  right  to 
recover  damages  for  injuries  resulting 
from  the  negligence  of  her  husband's 
fellow  servant  is  to  bind  her  by  a  con- 
tract to  which  she  is  not  a  party.  The 
wife  is  not  bound  by  the  husband's  con- 
tract to  assume  all  the  risks  of  injury 
to  his  person  resulting  from  the  negli- 
gence of  his  fellow  servants.  Tlie  exist- 
ence of  the  wife  is  not,  with  us,  as  at 
common  law,  merged  in  that  of  lier  hus- 
band. She  has  rights,  and  can  maintain 
suit  for  their  protection;  and  she  can 
recover  damages  for  wrongs  done  her, 
and  the  money  recovered  for  such 
wrongs  is  not,  as  at  common  law,  the 
exclusive  property  of  the  husband.  And 
while  it  is  true  that  the  wife  must  gen- 
erally sue  in  the  name  of  her  husband, 
he  who  has  wronged  her  cannot  justify 
under  a  contract  made  with  her  hus- 
band, to  which  she  is  in  no  wise  a  party. 
The  husband,  it  is  true,  can  by  his  con- 
tract convey  the  interest  of  the  wife  in 
the  community  estate,  but  we  know  of 
no  law  which  would  authorize  the  hus- 
band to  make  a,  contract  binding  upon 
the  wife,  which  would  exclude  her  from 
the  right  to  recover  for  injuries  to  her 
person,  inflicted  by  the  wrong  or  negli- 
gence of  another.  The  motion  must  be 
denied." 
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the  doctrine  of  imputed  negligence,  the  accepted  theory  of  late  years 
being  that  the  defense  in  question  is  not  a  bar  to  the  action,  for  the 
reason  that  the  negligent  servant  is  not  the  agent  of  the  injured  serv- 
ant in  such  a  sense  that  the  latter  can  be  made  responsible  for  the  de- 
faults of  the  former.^  But  a  similar  result  has  also  been  arrived  at 
by  reasoning  which  is  quite  similar  to  that  employed  in  cases  in  which 
the  availability  of  the  defense  of  common  employment  is  discussed.* 

The  existence  of  a  right  of  action  under  these  circumstances  may 
also  be  deduced  from  the  consideration  that  such  cases  come  within 
the  purview  of  the  rule  that  a  person  whose  negligence  is  an  efficient 
cause  of  the  injury  complained  of  is  not  excused  by  the  fact  that  the 
injury  was  partly  caused  by  the  negligence  of  a  third  party.* 

1406.  [483]  Defense  available  against  a  servant  beginning  work 
after  the  commission  of  the  negligent  act. —  That  the  operation  of  the 
doctrine  is  independent  of  the  fact  that  the  injured  servant  was  not 
in  the  defendant's  employ  when  the  negligence  of  the  fellow  servant 
was  committed,  provided  that  negligence  was  still  a  potential  source 
of  injury  at  the  time  of  the  accident,  would  seem  to  be  clear  both  on 
principle  and  authority.^ 


1  Adams  v.  Glasgow  &  8.  W.  B.  Co. 
(1875)  3  Sc.  Sess.  Gas.  3d  series,  §  215; 
Chicago,  St.  P.  &  K.  C.  R.  Co.  v.  Cham- 
hers  (1895)  15  C.  C.  A.  327,  32  U.  S. 
App.  253,  68  Fed.  148;  AlUtt  v.  Lake 
Erie  &  W.  R.  Co.  (1895)  — Ind.  — .  40 
N.  E.  40;  Poor  v.  Sears  (1891)  154 
Mass.  539,  26  Am.  St.  Eep.  272,  28  N. 
E.   1046. 

2  In  Perry  v.  Lansing  ( 1879 )  17  Hun, 
34,  where  the  pilot  of  a  steamer,  who 
was  injured  by  its  coming  into  collision 
with  another  steamer,  owing  to  the  neg- 
ligence of  both  crews,  was  allowed  to 
recover  against  the  proprietor  of  the 
second  steamer,  we  find  the  court  say- 
ing: "The  rule  applicable,  as  between 
servant  and  master,  is  well  known.  The 
servant  cannot  recover  by  the  master  for 
injuries  occasioned  by  a  coservant  in 
the  same  general  employment.  That 
risk  he  assumes  when  he  enters  into  the 
employment.  But  has  this  principle 
any  application  to  an  action  for  injuries 
against  a  third  person  jiot  the  master? 
Though  the  servant  may  not  maintain 
an  action  against  his  master  for  an  in- 
jury arising  from  the  negligence  of  a 
fellow  servant,  does  it  follow  that  he 
may  not  have  an  action  against  a  third 
person  for  an  injury  occasioned  by  such 
third  person's  negligence,  because  some 


coservant  has  been  guilty  of  negligence 
contributing  to  the  injury?  No  such 
rule  can  be  found  so  far  as  I  have  been 
able  to  discover.  Between  the  master 
and  servant  there  is  an  implied  contract 
that  the  servant  shall  assume  the  risks 
of  the  employment.  For  this  reason  the 
liability  does  not  exist.  But  there  is  no 
such  relation  between  the  servant  and  a 
stranger.  As  between  them,  the  servant 
has  not  waived  his  remedy  if  a  coserv- 
ant has  been  guilty  of  contributory  neg- 
ligence. The  proximate  cause  of  the 
injury  is  the  act  of  the  stranger.  Why 
should  he  be  shielded  from  damages  be- 
cause some  person,  no  way  related  to 
him,  has  failed  to  exercise  the  requisite 
care  to  prevent  plaintiff's  injury?" 

See  also  Schmidt  v.  Steinway  &  H. 
P.  R.  Co.  (1890)  55  Hun,  496,  8  N.  Y. 
Supp.  664,  9  N.  Y.  Supp.  939  (evidence 
that  the  negligent  servant  was  in  the 
employment  of  the  plaintiff's  master, 
held  to  be  immaterial). 

3  See  Busch  v.  Buffalo  Creek  R.  Co. 
(1883)  29  Hun,  112;  Ft.  Worth  &  D.  C. 
R.  Co.  v.  Bell  (1893)  5  Tex.  Civ.  App. 
28,  23  8.  W.  922;  Chicago  &  A.  R.  Co. 
V.  Harrington  (1901)  192  111.  9,  61  N. 
E.  622,  affirming  (1900)  90  111.  App. 
638. 

1  In  a  leading  English  case  it  was 
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The  present  servant,  that  is  to  say,  takes  the  risk  of  any  existing 
negligence  of  his  fellow  servants,  as  well  as  that  which  may  there- 
after occur.^     [But  a  contrary  view  has  been  taken  in  a  few  cases.'] 

1407.  [483a]  Ratification  not  inferred  from  retention  of  negligent 
servant. — The  fact  that  a  master  retains  a  servant  in  his  employment 
after  an  injury  to  a  coservant  by  the  former's  negligence  is  not  a  rat- 


held  to  be  error  to  direct  a  jury  that  an 
employee  in  a  mine,  whose  duty  it  was 
to  see  that  it  was  properly  ventilated, 
and  another  employee  working  in  the 
mine,  could  not  be  fellow  workmen  if 
the  imperfect  system  of  ventilation 
which  caused  the  death  of  the  latter  had 
been  completed  before  he  was  hired. 
Wilson  V.  Merry  (1868)  L.  R.  1  H.  L. 
Sc.  App.  Cas.  326,  Lord  Chelmsford 
aaid:  "There  is  a  little  want  of  ac- 
curacy here  in  the  learned  Judge's  lan- 
guage. If  the  negligence  imputed  to 
Neish  is  to  be  taken  to  have  occurred 
at  the  time  of  the  completion  of  the 
system  of  ventilation,  the  deceased 
could  not  have  then  stood  in  the  re- 
lation of  a  fellow  workman,  for  he  was 
not  a  workman  at  all.  I  suppose  the 
learned  Judge  meant  to  tell  the  jury 
"that  if  the  negligence  which  occasioned 
the  accident  was  finished  and  completed 
before  the  deceased  entered  the  service, 
the  question  of  fellow  workman  did  not 
arise.  But,  assuming  this  to  have  been 
the  direction,  it  was  open  to  exception. 
If  the  platform  in  the  Pyotshaw  seam 
was  originally  of  improper  construction 
"for  the  purpose  of  ventilation,  there  was 
undoubtedly  a  complete  act  of  negli- 
gence on  the  part  of  Neish  at  the  mo- 
ment of  its  erection.  But  as  he  was 
bound  to  take  care  that  sufficient  venti- 
lation was  maintained  during  the  whole 
time  of  the  workings,  as  long  as  he 
omitted  to  do  so  he  was  guilty  of  negli- 
gence, which  continued  down  to  the 
time  of  the  occurrence  of  the  accident. 
It  was  therefore  incorrect  on  the  part  of 
the  learned  Judge  to  confine  the  act  of 
negligence  to  the  one  period  of  the  com- 
pletion of  the  system  of  ventilation,  and 
thereby  to  conclude  the  question  as  to 
Neish  and  the  deceased  being  fellow 
workmen  when  the  accident  happened." 
In  another  case  where  the  defense  of 
<;oserviee  was  sustained,  the  fact  that 
the  date  of  employment  of  an  injured 
employee  was  a  day  or  two  subsequent 
to  that  of  the  employment  of  other  men 


was  held  not  to  affect  the  question  of 
the  employer's  liability  for  the  imper- 
fect manner  in  which  apparatus  to  be 
used  by  the  employees  was  erected  by 
themselves.  Burns  v.  Sennett  (1893) 
99  Cal.  363,  33  Pae.  916. 

In  another,  it  was  laid  down  that  the 
rule  that  an  employee  assumes  the  risk 
from  the  negligence  of  coemployees  in 
constructing  a  scaffold  applies  even  if 
the  negligent  act  was  done  before  his 
employment,  where  he  knew,  or  by  rea- 
son of  his  experience  was  chargeable 
with  knowledge,  that  the  scaffolding 
was  erected  by  such  coemployees.  Olsen 
V.  Niccon  (1898)  61  N.  J.  L.  671,  40 
Atl.  694. 

In  Loud  V.  Lane  &  Lihby  (1907)  103 
Me.  309,  19  L.R.A.(N.S.)  680,  69  Atl. 
270,  it  was  held  that  one  employed  to 
assist  in  unloading  a  cargo  of  coal  from 
a  vessel  after  the  apparatus  for  doing 
the  work  is  set  up  has  no  greater  rights 
against  the  employer  with  respect  to  the 
safety  of  the  manner  in  which  the  work 
is  done  than  as  though  he  was  employed 
at  the  time  it  was  done. 

S  Butler  v.  Townscnd  (1891)  126  N. 
Y.  105,  26  N.  E.  1017. 

3  In  Mosher  Mfg.  Go.  v.  Boyles 
(1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
492,  where  a  servant  was  injured  by  a 
pile  of  beams  falling  upon  him,  the 
court  said:  "If  the  beams  were  stacked 
before  plaintiff  commenced  to  work  for 
the  defendant,  then,  of  course,  the  mem- 
bers of  the  yard  gang  who  stacked  them 
were  not  fellow-servants  with  the  plain- 
tiff." 

Linemen  who  set  a  trolley  pole  are 
not  fellow  servants  of  a  lineman  subse- 
quently injured  by  the  breaking  of  the 
pole,  where  there  was  no  evidence  that 
any  of  the  lineman  in  the  defendant's 
employ  at  the  time  of  the  accident  were 
employed  in  that  capacity  at  the  time 
the  pole  was  set.  Livingway  v.  Hough- 
ton County  Street  R.  Co.  (1906)  145 
Mich.  86,  108  N.  W.  662. 
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ification.  The  doctrine  of  ratification,  if  applicable  at  all  as  between 
a  master  and  servant,  is  applicable  only  when  a  wilful  injury  is  in- 
flicted by  the  servant  upon  a  coservant.^  Manifestly,  however,  if  the 
act  which  caused  the  injury  was  one  which  showed  the  delinquent  to 
be  incompetent  for  his  position,  the  fact  of  his  being  retained  is  in- 
dicative of  culpability  on  the  master's  part. 

1408.  [484]  Application  of  the  doctrine  in  the  case  of  seamen. — 
In  one  case  it  was  argued  that,  as  the  plaintiff  was  a  seaman,  bound 
to  obey  the  orders  of  his  superior  officers  and  liable  to  punishment  by 
law  if  he  refused  obedience,  he  was  removed  from  the  operation  of 
the  doctrine  of  common  employment.  This  contention  did  not  pre- 
vail, though  the  court  suggested  that  the  peculiar  relations  of  the 
common  seaman  to  his  superior  officers  might  relieve  him  from  be- 
ing charged  with  contributory  negligence  in  obeying  an  order  which 
■exposed  him  to  peril.*     See  §  1215,  subd.  c,  §  1229,  ante. 

This  rule  also  prevails  in  admiralty  suits  m  rem;  but  under  such 
•circumstances  the  injured  servant  is  entitled  by  the  maritime  law  to 
be  cared  for  at  the  expense  of  the  ship,  and  to  be  paid  his  wages  to 
the  end  of  the  voyage.^ 

1409.  [485]  — of  pilots. —  The  English  merchant  shipping  act  (lY 
■k  18  Vict.)  chap.  104,  subjects  a  pilot  to  a  penalty  if  he  refuses  to 
take  charge  of  a  ship,  requires  the  master  under  a  penalty  to  employ 
the  pilot,  prescribes  that  the  rate  of  remuneration  is  to  be  neither 
more  nor  less  than  the  fixed  rate,  although  both  parties  should  so 
agree,  and  declares  that  the  shipowner  is  not  to  be  liable  to  the  pilot 
as  his  servant.  It  has  been  held  that  a  pilot  hired  under  these  pro- 
visions does  not  take  upon  himself  the  risk  of  injury  from  the  negli- 
gence of  the  shipowner's  servants,  the  reason  assigned  being  that  he 
must  conduct  the  ship  on  the  terms  fixed  by  the  statute,  and  is  there- 
fore not  in  the  position  of  an  ordinary  servant  who  has,  theoretically, 
■''the  power  of  choosing  whether  he  will  enter  into  the  employment  of 
a  person  who  does  not  agree  to  act  personally  in  the  management  of 
his  business,  or,  as  an  alternative,  to  be  responsible  for  the  negligence 
-of  those  he  employs."  * 

I  Smith  V.  Sibley  Mfg.  Co.  (1890)   85       2  TAe  City  of  Alexandria    (1883)    17 

<3a.  333,  11  S.  E.  616.  Fed.  390. 

1  Olson  V.  Clyde  (]884)   32  Hun,  425,        1  Smith  v.  Steele   (3875)   L.  R.  10  Q. 

The  eases  cited  in  §  ]446,  note  1,  subd.  B.  125,  44  L.  J.  Q.  B.  N.  S.  60,  32  L. 

q.    post,    in   which   the    only    question  T.  N.   S.   195,  23  Week.  Kep.  388,  per 

argued  was   whether   the  negligent  and  Blackburn,  J. 
injured    employees    were    coservants    in 
-the  technical  sense  of  tlie  doctrine,  are 
impliedly  authorities  to  the  same  point. 
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1410.  [486]  — of  persons  performing  forced  labor. — Before  the 
abolition  of  slavery  in  the  United  States  it  was  held  by  two  courts, 
that  the  doctrine  was  not  applicable  where  the  owner  of  a  slave  was. 
suing  for  injuries  received  through  the  negligence  of  another  person 
employed  by  the  man  to  whom  the  services  of  the  slave  had  been 
rented,  the  decision  being  based  on  the  fact  that  the  conditions  of 
such  a  service  were  so  entirely  different  from  those  under  which  a 
free  employee  is  presumed  to  contract,  that  the  reasons  commonly  giv- 
en for  the  rule  were  not  applicable.^  By  another  court  the  defense 
was  sustained  in  an  action  by  a  master  for  injuries  to  his  slave.'' 

Cases  which,  under  modern  social  conditions,  bear  some  analogy 
to  those  in  which  a  slave  was  the  injured  party,  are  those  in  which 
an  accident  occurs  to  a  convict  or  a  pauper  inmate  of  an  institution, 
whose  services  have  been  hired  from  the  state  or  government.^ 


1  White  V.  Smith  (1860)  12  Rich.  L. 
595  (hired  slave  injured  by  free  coem- 
ployee)  ;  Scudder  v.  Woodbridge  (1846) 
1  Ga.  197.  In  a  Georgia  case  the  lat- 
ter decision  was  said  to  have  been  based 
upon  the  theory  that  slaves,  from  their 
status,  were  incapable  of  influencing 
their  associate  employees  in  the  com- 
mon business.  Cooper  v.  Mullins 
(1860)  30  Ga.  146,  76  Am.  Dec.  638. 

2  Ponton  V.  Wilmington  &  W.  R.  Co. 
(1858)  51  N.  C.  (6  Jones  L.)  245. 
Jones  V.  Glass  (1852)  35  N.  C.  (13 
Ired.  L.)  305,  was  distinguished  on  the 
ground  that  tiie  overseer  whose  negli- 
gence caused  the  injury  was  the  repre- 
sentative of  his  master,  who  was,  there- 
fore, liable  for  his  acts  in  respect  to 
the  chattel  bailed. 

3  In  Boswell  v.  Barnhart  (1895)  96 
Ga.  521,  23  S.  E.  414,  the  court  said: 
"The  ground  upon  which  a  master  is 
relieved  from  liability  to  a  servant  for 
injuries  resulting  from  the  negligence 
of  a  fellow  servant  is  that  the  servant, 
when  he  enters  the  employment  of  the 
master,  impliedly  contracts  to  assume 
the  risk  of  such  negligence,  as  one  of  the 
risks  incident  to  the  service,  and  that 
his  compensation  is  fixed  with  reference 
to  this;  and  clearly  this  reason  cannot 
apply  in  the  case  of  one  not  voluntarily 
in  the  service,  but  merely  a,  prisoner 
serving  out  his  sentence  for  a  violation 
of  the  law.  Indeed,  it  can  hardly  be 
seriously   contended  that  a   chain-gang 


'boss'  is  in  any  sense  a  fellow  servant  of 
a  prisoner  working  under  him.  The 
'boss,'  while  acting  in  that  capacity, 
is  the  alter  ego  of  his  employer,  and  the 
latter  is  responsible  for  any  wrongful 
or  negligent  acts  on  the  part  of  such 
employee  by  which  a  prisoner  is  de- 
prived of  his  life." 

In  Buckalew  v.  Tennessee  Coal,  Iron. 
&  R.  Co.  (1896)  112  Ala.  146,  20  So. 
606,  the  court  said:  "Whatever  may 
have  been  the  dangers  of  the  service, — 
howsoever  incompetent,  careless,  or 
vicious  may  have  been  the  defendant's 
agents  or  servants  put  to  work  with  or 
over  him, — the  convict  had  no  voice, 
volition,  or  freedom  of  action  in  the 
matter  whatever.  He  had  entered  into 
no  contract,  express  or  implied,  to  take 
the  risks  of  the  wrongful  acts  and  omis- 
sions of  the  defendant's  servants.  He 
was  a  fellow  servant  with  no  one."  To 
the  same  effect  Sloss-Sheffield  Steel  & 
I.  Co.  V.  Long  (1910)  169  Ala.  337,  5» 
So.  910,  Ann.  Gas.  1912  B,  564. 

In  Tozeland  v.  Guardians  of  the  Poor 
[1906]  1  K.  B.  538,  4  Ann.  Gas.  475, 
where  it  was  held  that  where  a  pauper 
inmate  of  a  workhouse  was  compelled 
to  obey  an  order  to  assist  in  the  work 
of  installing  electric  lights  in  the  work- 
house, he  could  not  be  held  to  have 
taken  upon  himself  the  risk  of  injury 
from  the  negligence  of  other  servants 
of  the  guardians. 
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1411.  [487]  — of  employees  of  public  bodies. — The  doctrine  of 
common  employment  is  a  bar  to  the  action  of  a  servant  of  the  state,^ 
or  of  a  municipal  corporation.* 

Such  a  servant  is  also  entitled,  under  appropriate  circumstances,  to 
"the  benefit  of  the  various  limitations  to  -which  that  doctrine  is  subject 
in  the  jurisdiction  where  the  accident  occurred.  Thus,  recovery  is 
allowed  in  cases  where  the  negligent  and  injured  servants  were  in  dif- 
ferent departments.* 

See,  generally,  §§  1424-1432,  post. 

1412.  [488]  — of  minors. — a.  Generally. — It  is  well  settled  that 
the  mere  fact  of  a  servant's  minority  does  not  of  itself  preclude  his 
master  from  relying  on  the  defense  of  common  employment.*  In 
other  words  a  master  does  not  insure  a  minor  servant  against  the  con- 
sequences of  a  fellow  servant's  negligence.*  But  the  authorities  seem 
to  leave  it  in  some  doubt,  whether  the  availability  of  the  defense  is  a 
rigid  presumption  of  law,  as  in  the  case  of  adults,  or  merely  a  pre- 
sumption of  fact,  subject  to  rebuttal  by  evidence  showing  that  the 


iLouahlin  v.  State  (1887)  105  N.  Y. 
159,  11  N.  E.  371. 

H  Banna  v.  Granger  (1894)  18  E.  I. 
507,  28  Atl.  659  (conceded);  Duie  v. 
Lewiston  (1891)  83  Me.  211,  22  Atl. 
112  (applying  the  rule  that  a  mere  fore- 
man is  not  a  vice  principal). 

Many  other  cases  in  which  this  rule 
is  taken  for  granted  will  be  found  in 
the  following  chapters. 

3  In  Turner  v.  Indianapolis  (1884)  96 
Ind.  51,  where  a  man  engaged  in  driv- 
ing the  engineer  of  a  fire  department 
was  injured  by  a  defective  street,  the 
court  said:  "If  the  rule  in  any  case  can 
be  made  applicable  to  such  officers  and 
agents  {i.  e.,  of  municipal  corpora- 
tions), it  cannot  be  made  to  apply 
when  they  are  acting  in  entirely  dif- 
ferent departments  of  the  municipal 
government.  We  cannot  see  wherein 
there  is  any  coservice  to  be  performed 
between  members  of  the  fire  department 
and  members  of  the  street  department, 
to  which  the  rule  could  be  applied  to 
the  case  under  consideration.  A  mem- 
ber of  the  fire  department  has  no  servi- 
tude connection  whatever  with  the  re- 
pairing of  the  streets,  or  the  removal  of 
obstructions  therefrom,  and  we  do  not 
think  he  can  in  any  sense  be  called  a 
coservant  with  the  street  commissioner 
or  any  other  officer  or  agent  of  the  city 
having  charge  of  the  streets.  They  are, 
to  each  other,  in  so  far  as  servitude  is 


concerned,  entire  strangers,  and  a  fire- 
man, in  assuming  the  duties  of  his  posi- 
tion, takes  upon  himself  no  risks  aris- 
ing out  of  the  negligence  of  those  in 
charge  of  the  streets." 

A  similar  decision  as  regards  a  sim- 
ilar accident  was  rendered  in  Coots  v. 
Detroit  (1889)  75  Mich.  628,  5  L.E.A. 
315,  43  N.  W.  17.  The  point  of  view, 
in  the  judgment  of  Morse,  J.,  seems  to 
be  the  same  as  that  in  the  Indiana  case 
just  cited.  Champlin,  J.,  based  his  con- 
clusion on  the  ground  that  the  relation 
of  master  and  servant  did  not  exist 
between  the  city  and  the  employees  of 
the  fire  department,  and  that  the  engi- 
neer was  therefore  one  of  the  general 
public,  so  far  as  his  right  of  action  was 
concerned. 

In  Brabon  v.  Seattle  (1902)  29  Wash. 
6,  69  Pac.  365,  it  was  said  that  the 
driver  of  a  hose  cart  was  not  the  fel- 
low servant  of  a  fireman  riding  on  the 
cart,  but  the  decision  is  apparently 
based  upon  the  ground  that  the  driver's 
negligence  was  not  the  proximate  caiise 
of  the  fireman's  injury. 

1  This  doctrine  is  taken  for  granted  in 
all  the  numerous  cases  in  which  minors 
have  been  held  unable  to  recover,  and 
has  been  expressly  affirmed  in  Pish  v. 
Central  P.  R.  Co.  (1887)  72  Cal.  38,  1 
Am.  St.  Rep.  22,  13  Pac.  144. 

2  Houston  d  Q.  N.  R.  Co.  v.  Miller 
(1879)   51  Tex.  270. 
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servant  did  not  comprehend  the  risk  to  which  he  was  exposed,  under 
the  circumstances,  by  the  possibility  of  a  coservant's  negligence. 

In  some  decisions  the  langTiage  used  is  such  that  it  is  difficult  tO' 
avoid  the  conclusion  that  the  former  of  these  theories  was  the  one 
adopted.'  In  others  an  acceptance  of  the  latter  theory  is  more  or 
less  strongly  indicated  by  the  phraseology  of  the  opinion.*    In  others 


8  In  what  is  apparently  the  earliest 
decision  bearing  on  the  subject,  it  was 
laid  down  that  the  fact  that  the  injured 
servant  was  a  minor  did  not  at  all  af- 
fect his  legal  rights.  King  v.  Boston 
d  W.  R.  Corp.   (1851)   9  Cush.  112. 

In  another  case,  in  which  a  boy  of 
eleven  was  thrown  off  a  horse  attached 
to  a  corn-cutter,  it  was  held  error  to 
give  an  instruction  from  which  the  jury 
would  infer  that  a  recovery  might  be 
had  even  though  the  injury  was  the  sole 
result  of  a  coemployee's  negligence,  and 
another  instruction  to  the  effect  that  the 
jury  were  to  determine  whether  the  ac- 
cident was  caused  by  the  negligence  of 
a  fellow  servant,  but  that  this  question 
did  not  arise,  if  it  was  found  that  the 
work  was  dangerous,  and  that  the  plain- 
tiff did  not  comprehend  the  danger. 
Craven  v.  Smith  (1894)  89  Wis.  119,  61 
N.  W.  317. 

In  another,  where  a  boy  engaged  in 
turning  switches  in  a  mine  was  run 
over  owing  to  the  carelessness  of  co- 
servants  in  operating  a  car,  the  court 
denied  recovery,  saying  that  it  did  not 
matter  what  his  age  was.  Harris  v.  Mc- 
Namara  (1892)  97  Ala.  181,  12  So.  103. 

A  similar  point  of  view  is  probably 
discernible  in  Hefferen  v.  Northern  P.  R. 
Co.  (1891)  45  Minn.  471,  48  N.  W.  1, 
526;  Fones  v.  Phillips  (1882)  39  Ark. 
17,  43  Am.  Rep.  264;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Adams  (1885)  105  Ind. 
151,  5  N.  E.  187;  and  the  case  cited  in 
notes  1  and  2,  supra. 

In  two  Illinois  cases  it  has  been  laid 
down  in  unqualified  terms  that  an  in- 
fant is  subject  to  the  rule  regarding  co- 
service  as  long  as  he  abstains  from  ex- 
ercising his  right  to  avoid  the  contract 
of  employment.  Gartland  v.  Toledo,  W. 
d  W.  R.  Co.  (1873)  67  111.  498;  North 
Chicago  Rolling  Mills  Co.  v.  Benson 
(1895)   18  111.  App.  194. 

In  the  former  case  the  court  said: 
"It  is  not  denied  that  an  express  con- 
tract made  with  a  minor  is  valid  at  his 
option.  It  is  not  void,  but  voidable 
only.    The  express  contract  by  the  minor 


in  this  case  was  to  serve  his  employer 
on  a  railroad.  So  long  as  he  did  not 
avoid  that  contract,  but  remained  in< 
the  employment  of  the  railroad  com- 
pany, he  was  of  necessity  subject  to  all 
the  hazards  attending  that  kind  of  em- 
ployment, one  of  which  was  the  negli- 
gence of  his  fellow  servants  in  the  same- 
line  of  duty.  The  minor,  by  so  entering, 
into  this  employment,  came  under  the- 
general  rule  prevailing,  not  only  in  this- 
court,  but  in  almost  all  the  courts  of 
the  several  states  and  in  England,  and 
took  upon  himself  the  natural  and  ordi- 
nary risks  and  perils  incident  to  the 
service  in  which  he  engaged,  among^ 
which  was  the  carelessness  of  his  fellow 
servants."  See,  however,  the  Illinois, 
cases  cited  in  note  4,  infra. 

4  In  Jones  v.  Florence  Min.  Co.  (1886) 
66  Wis.  268,  57  Am.  Rep.  269,  28  N. 
W.  207,  the  court,  referring  to  the  con- 
tention of  counsel  that  infancy  and  in- 
experience do  not  modify  the  rule  as  ten 
fellow  servants,  said  that  this  state- 
ment only  holds  goods  when  it  appears, 
that  such  employee  has  been  properly 
instructed  by  his  employer  as  to  the- 
dangers  of  his  employment,  or  has  ac- 
quired knowledge  of  such  dangers  from 
others  sources.  See,  however,  the  Wis- 
consin case  cited  in  note  3,  supra. 

In  De  Graff  v.  New  York  C.  &  H.  R. 
R.  Co.  (1879)  76  N.  Y.  125,  the  court 
recognized  the  rule  that  a  minor  as- 
sumes the  risks  of  a  fellow  servant's, 
negligence,  but  intimated  that,  if  a  child 
of  unsuitable  age  should  be  employed  in 
a  hazardous  business,  or  exposed  to  un- 
suitable risks,  a  different  question  might 
be  presented. 

In  Hinclcley  v.  Horazdowshy  (1890) 
133  111.  359,  8  L.R.A.  490,  23  Am.  St. 
Rep.  618,  24  N.  E.  421,  where  a  boy  of 
twelve  was  injured  while  cleaning  ma- 
chinery in  motion,  the  court  held  it 
error  to  charge  the  jury,  without  quali- 
fication, that,  if  they  believed  from  the 
evidence  that  the  plaintiff  was  injured 
by  following  the  direction,  or  through 
the  carelessness,  of  the  fellow  servant 
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the  servant's  appreciation  of  the  risk  was  a  necessary  inference  from 
the  testimony,  and  is  referred  to  by  the  court ;  but  it  is  not  apparent 
whether  this  circumstance  was  actually  viewed  as  a  differentiating- 
factor,  the  absence  of  which  would  have  enabled  the  servant  to  main- 
tain the  action.* 

[It  has  been  held  that  an  employer  cannot  be  permitted  to  say  that 
a  person  who,  under  the  terms  of  positive  law,  may  not  be  his  servant, 
is  a  fellow  servant  of  his  servants.*"'] 

The  theory  which  would  permit  a  minor  servant  to  recover  in  any 
case  where  it  is  not  an  inference  in  point  of  law  from  the  testimony 
that  he  understood  the  risks  to  which  he  was  exposed  in  the  given  em- 
ployment, as  a  result  of  his  being  required  to  work  in  company  with 
other  employees,  seems  to  be  the  more  conformable  to  the  general 
principle  explained  in  §  1203,  ante.  That  the  defense  of  common  em- 
ployment is  not  a  bar  to  the  action  if  the  minor  was  injured  in  con- 


named,  he  could  not  recover,  and  said: 
"The  reason  why  the  common  master 
is  held  liable  for  an  injury  caused  by 
the  negligence  of  a  fellow  servant  is 
that  it  is  one  of  the  ordinary  risks  of 
the  employment.  But  if  the  injured 
employee  is  a  child,  incapable  of 
comprehending  that  risk,  the  rule  ought 
not  to  apply." 

In  Hamilton  v.  Oalveston,  H.  &  8.  A. 
R.  Co.  (1881)  54  Tex.  556,  the  follow- 
ing language  was  used:  "The  employ- 
ment of  a  boy  only  fifteen  years  of  age 
in  the  hazardous  position  of  brakeman, 
if  without  the  consent  of  his  mother 
and  only  parent,  was  a  wrong  done  to 
that  mother,  and  unless  the  boy  had 
sufficient  discretion  to  comprehend  and 
guard  against  the  dangers  of  the  em- 
ployment, when  fully  explained  to  him, 
as  they  should  have  been  by  the  employ- 
er such  a  contract  would  not  place  him 
in  the  position  of  an  employee,  or  pre- 
clude a  recovery  for  injuries  suffered 
from  the  negligence  of  a  coemployee." 

There  is  no  presumption  that  a  minor 
servant  under  fourteen  years  contracts 
to  assume  the  risks  created  by  the 
negligence  of  a  fellow  servant.  Evans 
V.  Josephine  Mills  (1904)  119  Ga.  448, 
46  S.  E.  674. 

In  Evans  v.  Josephine  Mills  (1904) 
119  Ga.  448,  46  S.  E.  674,  it  was  ex- 
pressly held  that  in  the  case  of  a  child 
of  tender  years  (between  eleven  and 
twelve)    there   is   no  presumption   that 


he  contracts  to  assume  the  risks  of  the 
contingent  negligence  of  fellow  servants. 

A  boy  fifteen  years  old,  with  an  ex- 
perience of  a  month  or  so  of  work  in  a 
mine,  does  not  assume  the  risk  of  the 
negligence  of  a  fellow  servant  in  fail- 
ing to  prop  the  roof  of  a  mine,  where  he 
does  not  know  the  danger  attending 
such  negligence.  North-East  Coal  Go. 
V.  Preston  (1909)  132  Ky.  262,  116  S. 
W.  704. 

6  Curran  v.  Merchants'  Mfg.  Co.. 
(1881)  130  Mass.  374,  49  Am.  Rep.  457 
(boy  fourteen  years  old,  who  had 
cleaned  machinery  two  years  and  a  half 
in  a  mill,  was  injured  by  a  fellow  serv- 
ant's carelessly  starting  the  machinery 
while  he  was  cleaning  it).  Greenwald 
V.  Marquette,  H.  d  0.  R.  Co.  (1882) 
49  Mich.  197,  13  N.  W.  513  (brakeman, 
only  seventeen  years  old,  but  experi- 
enced and  competent,  was  run  over)  ; 
Brazil  &  C.  Goal  Co.  v.  Cain  (1884)  9S 
Ind.  282  (miner  of  nineteen  injured  by 
fall  of  unpropped  roof  of  tunnel)  ; 
Evansville  &  R.  R.  Co.  v.  Henderson. 
(1893)  134  Ind.  636,  33  N.  E.  1021 
(minor  of  nineteen  killed  owing  to  train 
being  run  at  excessive  speed)  ;  Hefferen 
V.  'Northern  P.  R.  Co.  (1891)  45  Minn. 
471,  48  N.  W.  1,  526  (side-set  >ised  for 
cutting  rails  had  become  so  battered 
that  fragments  were  obviously  liable  to 
fly  off  when  it  was  struck). 

^a-Syneszewski  V.  Schmidt  (1908)  15S 
Mich.  438,  116  N.  W.  1107  (minor  em- 
ployed under  statutory  age ) . 
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sequence  of  his  compliance  with  the  order  of  a  superior  to  undertake 
new  duties  is  well  settled.    See  §  1388,  ante. 

h.  In  actions  by  a  parent  for  loss  of  services. — The  defense  of  com- 
mon employment  is  available  as  a  bar  to  an  action  by  a  minor's  parent 
for  loss  of  services  resulting  from  an  injury  caused  by  the  negligence 
of  a  fellow  servant  of  the  minor.* 

[1412a.  —  of  vice  principal.— The  exemption  from  the  appli- 
cation of  the  fellow-servant  rule  in  favor  of  subordinates  injured 
by  the  negligence  of  a  vice  principal  is  intended  for  the  subordinates 
only,  and  does  not  affect  the  relationship  which  the  subordinate  bears 
to  the  vice  principal,  nor  exempt  the  latter  from  the  application  of 
the  general  rule.^] 

1413.  [489]  Master  not  liable  to  his  servant  for  injuries  caused  by 
the  negligence  of  servants  of  a  stranger. —  In  some  cases  it  has  been 
held  that  the  servant  of  a  railway  company  assumes,  as  one  of  the 
ordinary  perils  of  his  employment,  the  risk  of  injury  through  the  neg- 
ligence of  the  servants  of  another  company  which  is  operating  trains 
upon  the  same  line  under  a  lease.^    But  it  is  not  apparent  why  the 

6  Ohio   d   M.   R.   Go.   v.   Hammersley  assistants    in   performing     their    worlc, 

(1867)    28  Ind.  371;   Shields  v.   Yonge  for,  while  he  was  not  as  to  that  work 

(1854)    15   Ga.  349,  60  Am.  Dec.  698;  a  fellow  servant  to  them,  they  were  fel- 

Augusta  Factory  v.  Barnes    (1884)    72  low  servants  to  him.     Oulf,  C.  d  S.  ¥. 

Ga.  217,  53  Am.  Rep.  838.  R.  Co.  v.  Howard    (1904)    97  Tex.  513, 

1  McGrory  v.  Ultima  Thule,  A.  d  M.  80  S.  W.  229. 

R.  Co.    (1909)    90  Ark.  210,  23  L.R.A.  In  Linemueller  v.  Arthur  (1910)   127 

(N.S.)    301,   134  Am.  St.  Rep.  24,   118  La.  500,  53  So.  732,  Ann.  Gas.  1912  A, 

S.  W.  710.  1008,  it  was  held  that  a  hod  carrier  en- 

In  Linck  v.  Louisville  d  N.  R.  Co.  gaged  under  the  direction  of  a.  foreman 
(1899)  107  Ky.  370,  54  S.  W.  184,  it  of  hricklayers  in  assisting  a  tinner  in 
was  held  that  a  railroad  company  was  repairing  a  gutter  on  the  roof  is  the 
not  liable  for  injuries  to  a  conductor,  fellow  servant  of  the  foreman,  who  was 
caused  by  negligence  of  the  engineer,  killed  by  his  negligence, 
though  the  former  was  acting  at  the  In  Moore  v.  Jones  (1897)  15  Tex.  Civ. 
time  as  brakeman.  The  court  said :  App.  391,  39  S.  W.  593,  it  was  held  that, 
"The  fact  that  decedent  at  the  time  was  whether  a  conductor  in  cUarge  of  a 
performing  the  duties  of  brakeman  did  train  and  his  engineer  were  fellow  serv- 
not  change  his  character  or  position  as  ants,  or  the  conductor  was  a  vice 
conductor.  Although  the  brakeman,  if  principal,  the  latter  could  not  recover 
injured  under  the  same  conditions,  from  the  railroad  company  for  injuries 
might  have  recovered  of  appellee,  yet  caused  by  the  negligence  of  the  en- 
decedent  cannot,  because  as  to  him  gineer.  See  also  Chicago  d  N.  W.  R. 
there  was  no  agent  of  the  company  Co.  v.  Snyder  (1886)  117  111.  376,  7  N. 
guilty,  or  charged  to  be  guilty,  of  negli-  E.  604,  holding  that  a  conductor  is 
gence."  chargeable   with   the   negligence   of   his 

A  car  hostler,  who,  under  the  statute,  subordinates, 

is  a  vice  principal  of  his  assistants,  who  See  note  to  McGrory  v.  Ultima  Thule, 

■was  injured  while  not  engaged  in  such  A.  d  M.  R.  Co.  23  L.R.A.  (N.S.)   301. 

work  as  to  be  within  the  protection  of  See  also  §  1447,  note  10,  post. 

the   statute,   cannot   recover    from    the  1  Clark    v.    Chicago,  B.  d  Q.  R.   Co. 

railroad    company    for    injuries    which  (1879)   92  111.  43,  followed  in  Baiier  v. 

were   caused   by   the   negligence   of   his  St.  Louis,  I.  M.  d  8.  R.  Co.   (1885)   46 
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•doctrine  of  assimiption  of  risks  should  have  been  invoked  at  all  under 
such  circumstances.  The  fact  that  the  defendant  did  not  control,  and 
tad  no  povper  to  discharge,  the  negligent  persons,  was  of  itself  a  suf- 
ficient ground  for  declaring  the  action  to  be  not  maintainable.^ 

[In  some  cases  it  has  been  held  that  a  railroad  company  is  not 
liable  for  injuries  to  its  employees,  caused  by  the  negligence  of  the 
employees  of  a  union  depot  company  or  terminal  company.*  But  a 
contrary  view  has  been  asserted  in  one  case.*] 

1414.  [490]  Common  employment  not  a  defense  to  an  action  against 
a  third  person  to  recover  for  his  servant's  negligence. —  In  cases  where  a 
third  person  is  sued  for  injuries  caused  by  the  negligence  of  his  serv- 
ants, it  is  considered  that  the  fact  of  their  having  been,  at  the  time 
of  the  accident,  engaged  in  the  same  general  operation  as  the  injured 
servant,  is  not  a  sufficient  ground  for  putting  him  upon  a  footing  dif- 
ferent from  that  upon  which  any  other  stranger  would  stand  in  an 
action  against  the  same  defendant  for  injuries  caused  by  the  negli- 
gence of  his  servants.  That  is  to  say,  as  the  mere  general  knowledge 
that  the  servants  of  a  person  with  whom  a  stranger  is  brought  into 


Ark.   388,   and   in   Chicago   &   TV.  /.  R. 
Co.  V.  Mills    (1907)    131  111.  App.  62i3. 

2  Breeze    v.     MacKinnon      Mfg.      Go. 
(1905)   140  Mich.  372,  103  N.  W.  908. 

In  one  of  the  earlier  Scotch  cases  it 
was  held  that,  if  a  railway  company 
leaves  to  the  servants  of  another  com- 
pany using  the  same  station  the  duty  of 
carrying  and  placing  articles  on  that 
part  of  the  platform  occupied  by  the 
former  company,  and  looks  no  more 
after  those  articles,  the  former  company 
makes  those  persons  its  servants,  and 
is  liable  for  their  negligence  causing  in- 
jury to  one  of  its  own  employees.  Bill 
v.  Caledonian  R.  Co.  ( 1855 )  17  Sc.  Sess. 
Gas.  2d  series,  569.  It  would  seem  that 
the  court  regarded  the  servants  of  the 
second  company  as  discharging  what 
would  now  be  termed  an  absolute  or 
non-delegable  duty.  But  on  the  facts 
it  is  clear  that  the  injury  would,  ac- 
cording to  the  more  modern  theory,  be 
treated  as  one  caused  by  negligence  in 
carrying  out  the  details  of  the  work. 
See  'chapter  LXV.,  post.  The  decision 
doubtless  reflects  the  original  views  of 
the  Scotch  courts  which  were  adverse 
to  the  adoption  of  the  doctrine  of  com- 
mon employment. 

See  note  to  Kelly  v.  Tyra,  17  L.E.A. 
<N.e.)   334. 

M.  &  S.  Vol.  IV.— 254. 


3  The  ordinary  contracts  between  a 
depot  corporation  and  several  railroad 
companies  for  the  use  of  a  depot  and 
transfer  yards  do  not  establish  a  part- 
nership relation  between  the  companies, 
nor  make  the  depot  corporation  the 
servant  or  agent  of  the  railroad  com- 
panies, so  that  they  become  liable  for 
the  negligence  of  its  servants,  under  the 
maxim,  R&spondeat  superior.  Brady 
V.  Chicago  &  G.  W.  R.  Co.  (1902)  57 
L.R.A.  712,  52  C.  C.  A.  48,  114  Fed. 
100. 

See  also  Chicago  Terminal  Transfer 
R.  Co.  V.  Vandenberg  (1904)  164  Ind. 
470,  73  N.  E.  990. 

See  note  to  Floody  v.  Great  Northern 
R.  Co.  13  L.R.A.(N.S.)   1196. 

*  A  switchman  who,  in  the  perform- 
ance of  his  duty,  is  required  to  ride  on 
his  engine  while  assisting  in  pulling  a, 
train  out  of  union  depot  yards,  is  en- 
titled to  recover  from  his  master,  the 
railroad  company,  for  injuries  received 
by  reason  of  the  negligence  of  the  depot 
company's  servants  in  operating  a 
switch.  Floody  v.  Great  Northern  R. 
Co.  (1907)  102  Minn.  81,  13  L.R.A. 
(N.S.)  1196,  12  N.  W.  875. 
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contact  in  the  transaction  of  everyday  life  may  act  negligently  has 
never  been  considered  to  involve  the  corollary  that  he  accepted  the 
risks  of  the  situation,  so  the  rule  is  now  well  settled,  both  in  this 
country  and  in  England,  that  "unless  the  person  sought  to  be  ren- 
dered liable  for  the  negligence  of  his  servant  can  show  that  the  person 
so  seeking  to  make  him  liable  was  himself  in  his  service,  the  defense 
of  common  employment  is  not  open  to  him."  ^  In  brief,  the  doctrine 
of  common  employment  "applies  only  where  the  action  is  brought 
for  an  injury  to  a  servant  or  agent  against  the  principal  by  whom' 
such  servant  was  himself  employed."  * 


I  Johnson  v.  Lindsay  [1891]  A.  C. 
371,  65  L.  T.  N.  S.  97,  55  J.  P.  644,  61 
L.  J.  Q.  B.  N.  S.  90,  40  Week.  Rep.  405, 
reversing  (1889)  L.  R.  23  Q  B.  Div. 
508,  58  L.  J.  Q.  te.  N.  S.  581,  38  Week. 
Rep.  119.  The  decision  in  Wiggett  v. 
Fox  (1856)  11  Exch.  832,  25  L.  J.  Exch. 
N.  S.  188,  2  Jur.  N.  S.  955,  was  dis- 
approved in  so  far  as  it  might  be  held 
to  have  countenanced  a  different  doc- 
trine, but  was  explained  as  being  in- 
tended to  rest  upon  the  ground  that  the 
control  exercised  by  the  defendant  over 
the  plaintiff  was  such  as  to  make  the 
latter  his  servant.  Woodhead  v.  Gart- 
ness  Min.  Co.  (1877)  4  Sc.  Sess.  Cas. 
4th  series,  469  (see  note  3,  infra),  in 
which  it  had  been  categorically  held 
that,  in  cases  of  common  employment 
under  different  masters,  each  master  is 
exempt  from  liability  for  injuries  in- 
flicted upon  the  workmen  of  other  mas- 
ters by  the  negligence  of  his  servants, 
was  overruled. 

Indermaur  v.  Dames  (1866)  L.  R.  1 
C.  P.  274,  35  L.  J.  C.  P.  N.  S.  184,  12 
Jur.  N.  S.  432,  14  L.  T.  N.  S.  484,  14 
Week.  Rep.  586,  1  Harr.  &  R.  243,  19 
Eng  Rul.  Cas.  64,  has  also  been  said  to 
have  decided  that,  as  between  the  owner 
of  machinery  and  those  who  are  sent  by 
their  masters  to  repair  it,  there  is  no 
implied  contract  that  the  workmen  so 
sent  take  upon  themselves  the  risk  of 
injury  from  the  negligence  of  the  serv- 
ants of  the  owner  of  the  machinery. 
Blackburn,  J.,  in  Smith  v.  Steele 
(1875)  L.  R.  10  Q.  B.  125,  44  L.  J.  Q. 
B.  N.  S.  60,  32  L.  T.  N.  S.  195,  23  Week. 
Rep.  388,  21  Eng.  Rul.  Cas.  436. 

z  Smith  Y.  New  York  £  E.  R.  Co. 
(1859)  19  N.  Y.  127,  75  Am.  Dec.  305, 
per  Selden,  J. 

This   principle   was   first   noticed   by 


Chief  Justice  Shaw  arguendo  in  the 
leading  case  of  Farwell  v.  Boston  d  W. 
R.  Corp.  (1842)  4  Met.  49,  38  Am.  Dec. 
339,  though  not  explicitly  ruled  upon. 
Since  then  it  has  been  assumed,  or 
formally  stated,  in  a  very  large  number 
of  cases.  As  the  question  upon  which 
nearly  all  these  really  turn  is  whether 
the  relation  of  master  and  servant  did, 
as  a  matter  of  evidence,  exist  between 
the  plaintiff  and  the  defendant,  as  well 
as  between  the  defendant  and  the  negli- 
gent servant,  they  will  more  appropri- 
ately be  reviewed  in  the  chapter  which 
deals  with  that  question.  See  chapter 
II.,  ante. 

In  the  present  connection  it  will  be 
sufficient  to  cite  the  following:  Gregory 
V.  Hill  (1869)  8  Sc.  Sess.  Cas.  3d  series, 
413;  Swainson  v.  North-Eastern  R.  Co. 
(1878)  L.  E.  3  Exch.  Div.  341,  47  L. 
J.  Exch.  N.  S.  372,  38  L.  T.  N.  S.  201, 
26  Week.  Rep.  413;  Chicago,  St.  P.  &  K. 
C.  R.  Co.  V.  Chambers  (1895)  15  C.  C. 
A.  327,  32  U.  S.  App.  253,  68  Fed.  148; 
Northern  P.  R.  Co.  v.  Craft  (1895)  16- 
C.  C.  A.  175,  29  U.  S.  App.  687,  69  Fed. 
124 ;     Standard    Oil    Go.    v.    Anderson 

(1907)  81  C.  C.  A.  399,  152  Fed.  166; 
Hamble  v.  Atchison,  T.  &  8.  F.  R.  Co. 

(1908)  22  L.R.A.(N.S.)  323,  92  C.  C.  A. 
147,  164  Fed.  410 ; ;  Lookout  Mountain 
Iron  Co.  V.  Lea  (1906)  144  Ala.  169, 
39  So.  1017;  Zeigler  v.  Danbury  &  N. 
R.  Co.  (1885)  52  Conn.  543;  Brennan 
V.  Berlin  Iron  Bridge  Co.  (1902)  74 
Conn.  382,  50  Atl.  1030 ;  South  Chicago 
City  R.  Co.  V.  Atton  (1907)  137  111. 
App.  364,  appeal  dismissed  in  (1908) 
236  111.  507,  86  N.  E.  277;  Ford  v.  Coat 
Belt  R.  Co.  (1909)  143  111.  App.  431; 
Winona    Technical    Institute    v.    Stolte 

(1909)  173  Ind.  39,  89  N.  E.  393;  Bent- 
ley,  S.  d  Co.  V.  Edicards  (1905)  100  Md. 
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The  rationale  of  this  rule  is  that  a  defense  which,  as  already  shown 
(§§  1395,  1396,  ante),  is  based  upon  the  hypothesis  that,  as  accessory 
to  the  contract  of  hiring,  there  is  implied  on  the  servant's  part  an 
agreement  to  assume  the  risk  of  being  injured  by  the  negligence  of  his 


652,  60  Atl.  283;  Pennsylvania  Steel 
Co.  V.  Nace  (1910)  113  Md.  460,  — 
L.R.A.(N.S.)  — ,  77  Atl.  1121;  Stewwrt 
V.  Harvard  College  ( 1866 )  12  Allen,  58 ; 
Poor  V.  Sears  (1891)  154  Mass.  539,  26 
Am.  St.  Kep.  272,  28  N.  E.  1046;  Mor- 
gan V.  Smith  (1893)  159  Mass.  570,  35 
N.  E.  101;  Reagan  v.  Casey  (1894)  160 
Mass.  374,  36  N.  E.  58 ;  Wagner  v.  Bos- 
ton Elev.  R.  Co.  (1905)  188  Mass.  437, 
74  N.  E.  919;  Kastl  v.  Wabash  R.  Co. 
(1897)  114  Mich.  53,  72  N.  W.  28; 
Kelly  V.  Tyra  (1908)  103  Minn.  176, 
17  L.R.A.(N.S.)  334,  114  N.  W.  750, 
judgment  affirmed  on  rehearing  (1908) 
103  Minn.  183,  17  L.R.A.(N.S.)  344, 
115  N.  W.  636;  Parker  v.  Hannihal  d 
St.  J.  R.  Co.  (1891)  109  Mo.  362,  18 
L.R.A.  802,  19  S.  W.  1119;  Dale  v.  Hill- 
O'Meara  Gonstr.  Co.  (1904)  108  Mo. 
App.  90,  82  S.  W.  1092;  Union  P.  R.  Co. 
V.  Billeter  (1890)  28  Neb.  422,  44  N. 
W.  483;  Svenson  v.  Atlantic  Modi  S.  S. 
Co.  (1874)  57  N.  Y.  108;  Moran  v.  Carl- 
son (1904)  95  App.  Div.  116,  88  K  Y. 
Supp.  520 ;  McDonough  v.  Pelham  Hod 
Mevating  Co.  (1906)  11]  App.  Div.  585, 
98  N.  Y.  Supp.  90;  Nary  v.  Tslew  York, 
0.  &  W.  R.  Co.  (1890)  29  N.  Y.  S.  R. 
630,  9  N.  Y.  Supp.  153;  Svenson  v.  At- 
lantic Mail  S.  S.  Co.  (1871)  1  Jones  & 
S.  277,  affirmed  in  (1874)  57  N.  Y.  108; 
Cleveland  C.  C.  d  St.  L.  R.  Co.  v.  Ker- 
nochan  (1896)  55  Ohio  St.  306,  45  N. 
E.  531;  Walker  v.  El  Paso  Electric  R. 
Co.  (1909)  —  Tex.  Civ.  App.  — ,  118 
S.  W.  554. 

"In  a  case  of  negligence,  the  defense 
of  a  common  employment  cannot  pre- 
vail unless  the,  injured  person  and  the 
servant  whose  negligence  caused  the  in- 
jury were  in  the  service  of  the  defend- 
ant as  a  common  master."  Fisher  v. 
Minegaii-oe  (1906)  73  N.  J.  L.  424,  63 
Atl.  902   (headnote  by  the  court). 

A  craneman  employed  and  paid  by 
the  board  of  harbor  commissioners,  and 
under  their  sole  control,  and  a  laborer 
hired  by  the  master  of  the  ship  to  fill 
the  buckets  with  coal  in  the  hold  of 
the  vessel  are  not  fellow  servants. 
M'Cartan    v.    Belfast    Harhour    Oomrs. 


[1910]  2  I.  R.   (C.  A.)   470,  affirmed  in 

(1910)    44  Ir.  Law  Times  223. 

By  an  oversight,  cases  of  this  type 
have  sometimes  been  decided  upon  prin- 
ciples which  are  irrelevant  until  it  has 
been  decided  that  a  common  employment 
exists  within  tlie  meaning  of  the  doc- 
trine stated  in  the  text.  Thus,  in 
Martin  v.  Louisville  &  N.  R.  Co.  (1894) 
95  Ky.  612,  26  S.  W.  801,  the  grounds 
on  which  it  was  held  that  the  engineer 
of  a  train  belonging  to  one  company 
was  not  a  fellow  servant  with  a  brake- 
man  upon  a  train  of  another  company, 
injured  by  the  former's  negligence,  were 

(1)  that  they  were  in  different  grades 
of  the  service,  and  (2)  that  they  were 
on  different  trains.  As  the  case  was 
plainly  concluded  in  the  plaintiff's  favor 
by  the  fact  that  he  and  the  negligent 
employee  were  not  controlled  by  tlie 
same  master,  the  consideration  of  the 
points  here  made  was  superflous  and 
erroneous. 

In  a  New  York  decision  it  was  at- 
tempted to  hold  the  owner  of  a  building 
responsible  for  injuries  received  by  a 
servant  of  one  of  the  contractors  en- 
gaged in  making  repairs  and  additions, 
owing  to  the  negligence  of  the  servants 
of  another  of  the  contractors  in  so 
placing  the  door  of  a  vault  before  its 
completion,  that  it  was  liable  to  fall 
down    upon   him.      Murphy   v.    Altman 

(1898)  28  App.  Div.  472,  51  N.  Y. 
Supp.  106.  But  it  was  held  that  what- 
ever remedy  the  injured  person  might 
have  must  be  sought  from  the  employer 
of  the  negligent  persons,  and  that  the 
risk  in  question  was  one  manifestly  in- 
cident to  the  work. 

The  English  employers'  liability  act 
of  1880  (see  chapter  Lxxiv.,  post),  be- 
ing intended  merely  to  remove  a  defense 
which  is  based  on  the  assumption  that 
the  relation  of  master  and  servant  exists 
between  the  plaintiff  and  defendant,  has 
no  application  to  a  case  where  that  rela- 
tion does  not  exist,  as  between  the  em- 
ployer of  a  contractor  and  the  con- 
tractor's servants.    Roiertson  v.  Russell 

(1885)  12  Sc.  Sess.  Cas.  4th  series,  634. 
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coemployees,  cannot  properly  be  invoked,  where  he  is  suing  a  person 
with  whom  he  has  no  contractual  relations.^ 


3  In  Swainson  v.  North-Eastem  R.  Co. 
(1878)  L.  R.  3  Exeh.  Div.  348,  47  L.  J. 
Exch.  N.  S.  372,  38  L.  T.  N.  S.  201,  26 
Week.  Rep.  413,  Lord  Bramwell  said: 
"We  must  consider  what  obligations  a 
servant  takes  upon  himself.  It  is  some- 
times said  that  he  contracts  to  take 
upon  liimself  the  rislcs  of  his  service; 
but  the  proposition  may  also  be  stated 
as  follows,  namely,  that  he  has  not  stip- 
ulated for  a  right  of  action  against  his 
master  if  he  sustains  damage  from  the 
negligence  of  a  fellow  servant.  The  two 
forms  of  the  proposition  seem  to  me 
substantially  the  same;  m  either  case 
it  is  necessary  to  prove  that  a  relation 
has  been  established  between  the  person 
who  complains  and  the  master  of  the 
person  who  does  the  injury." 

This  passage  was  referred  to  with 
approval  by  Lord  Herschell  in  Johnson, 
V.  Lindsay  [1891]  A.  C.  371,  whose 
point  of  view  is  further  indicated  by  the 
following  extract  from  his  opinion: 
"It  is  obvious  that,  if  the  exemption 
[i.  e.,  that  created  by  the  doctrine  of 
common  employment]  results,  as  it  does 
according  to  the  authorities  I  have  cited, 
from  the  injured  person  having  under- 
taken, as  between  himself  and  the  per- 
son he  sues,  to  bear  the  risks  of  his  fel- 
low servants'  negligence,  it  can  never 
be  applicable  when  there  is  no  relation 
between  the  parties  from  which  such  an 
undertaking  can  be  implied.  There  are 
other  considerations  which  point  in  the 
same  direction.  It  must  be  remembered 
that  whilst  a  servant  contracts  with  his 
master  to  bear  the  risks  of  the  negli- 
gence of  his  fellow  servants,  there  is, 
as  has  been  more  than  once  laid  down, 
a,  corresponding  duty  on  the  part  of  the 
employer  to  take  due  care  to  select  com- 
petent servants.  And  it  would  be  most 
unreasonable  to  hold  that  he  is  exempt 
from  liability  for  his  servant's  negli- 
gence in  any  case  where  he  is  not  under 
this  obligation.  But  I  do  not  see  how 
such  an  obligation  can  arise  otherwise 
than  from  some  contractual  relation. 
The  obligation  and  the  exemption  ap- 
pear to  me  to  be  correlative,  and  to  be 
implied  from  the  relation  of  master  and 
servant   created   between    the    parties." 

In  the  same  case  Lord  Watson  stated 
his  views  as  follows :  "I  am  also  unable 
to   assent   to   the  legal   doctrine   which 


found  favor  with  the  divisional  court, 
and  was  pressed  upon  us  in  the  argu- 
ment for  the  respondents.  I  do  not 
agree  with  Baron  JPollock,  that  the  rule 
which  exempts  a  master  from  liability 
to  his  servant  for  injuries  negligently 
occasioned  by  a  fellow  servant  in  the 
course  of  their  common  employment 
rests  upon  the  absence  of  an  implied 
contract  by  the  master  to  recoup  such 
damage.  The  master's  responsibility 
for  his  servant's  acts  has  its  origin  in 
the  maxim.  Qui  facit  per  alium  facit  per 
se,  which  has  been  construed  as  inferring 
his  liability  for  what  is  negligently 
done  by  the  servant  acting  within  the 
scope  of  his  employment.  The  immunity 
extended  to  a  master  in  the  case  of  in- 
juries caused  to  each  other  by  his  serv- 
ants whilst  they  are  working  for  him  to 
a  common  end  is  an  exception  from  the 
general  rule,  and  rests  upon  an  implied 
undertaking  by  the  servant  to  bear  the 
risks  arising  from  the  possible  negli- 
gence of  a  fellow  servant  wlio  has  been 
selected  with  due  care  by  his  master." 
The  following  passages  from  the  dis- 
senting opinion  in  the  Scotch  case  of 
Woodhead  v.  Gartness  Min.  Co.  (1877) 
4  Sc.  Sess.  Cas.  4th  series,  469,  are  also 
worthy  of  notice,  since,  as  already  men- 
tioned in  note  1,  supra,  the  judgment  of 
the  majority  of  the  court  was  overruled 
by  the  House  of  Lords:  "When  serv- 
ants work  under  the  same  master,  they 
are  working  in  one  interest,  and  for  the 
benefit  of  the  same  man.  They  are 
appointed  and  paid  by  the  same  man, 
and  the  same  man  is  responsible  for 
them.  I  take  it  that  this  element  in  a 
common  contract  of  service  lies  at  the 
root  of  the  exception  based  on  it.  The 
same  person  is  responsible  for  the  con- 
duct of  the  servants  towards  third  par- 
ties, and  he  is  also  responsible  to  his 
own  servants  that  each  shall  be  chosen 
with  reasonable  care.  In  common  serv- 
ice each  servant  represents  the  same 
master.  But  when  two  persons  enter 
into  a  contract  for  the  execution  of 
work  to  be  done  either  by  the  servants 
of  both  or  by  the  servants  of  one,  there 
is  no  such  identity  of  relations  or  in- 
terest. Each  party  to  the  contract  is 
liable  for  his  own  servants,  but  he  is 
not  liable  for  the  servants  of  the  other. 
The  servants  of  each  work  for  the  inter- 
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For  the  purposes  of  the  rule  a  workman  who,  at  the  time  of  the  ac- 
cident, did  not  know  that  he  had  temporarily  passed  into  the  service 


est  of  their  own  master,  and  represent 
him  only.  As  neither  selects  the  serv- 
ants of  the  other,  neither  can  have  any 
responsibility  as  to  their  qualifications. 
And  thus  it  is  fixed,  first,  that  neither 
is  liable  for  the  neglect  of  the  servant 
of  the  other  party  to  the  contract,  and, 
secondly,  that  each  is  liable  for  the 
neglect  of  his  own  servant  if  the  servant 
of  the  other  is  thereby  injured.  .  .  . 
When  two  persons  enter  into  a  mutual 
independent  engagement  that  a  certain 
operation  shall  be  performed  either  by 
both  jointly,  or  by  one  on  the  premises 
of  the  other,  and  that  for  a  valuable 
consideration,  neither  can  complain 
against  the  other  of  the  accidental  con- 
sequences of  the  act,  for  they  have  both 
agreed  that  it  shall  be  done.  But  each 
is  bound  to  the  other  that  his  part  of 
the  contract  shall  be  carefully  and  skil- 
fully performed,  and  is,  of  course,  liable 
for  negligent  and  unskilful  perform- 
ance; and  this  liability  is  incurred  to 
everyone  who  is  lawfully  engaged  in  the 
execution  of  the  contract  for  the  behoof 
of  the  other  party  to  it.  The  negligence 
of  one  of  the  parties  to  the  contract  in 
its  execution  is  not  an  incident  of  the 
contract,  but  a  breach  of  it.  The  law  on 
this  head  is  clearly  settled." 

The  American  cases  are  to  the  same 
effect. 

"The  ground  of  exemption  of  the  mas- 
ter in  all  these  cases  (i.  e.,  where  the 
servant  is  suing  his  own  master)  is  the 
privity  of  the  contract  between  him  and 
the  person  injured,  from  wliich  the  law 
presumes  an  agreement  between  them, 
for  a  compensation  equal  to  the  risk  or 
peril  of  the  service.  If,  therefore,  the 
plaintiff  in  this  case  was  not,  in  any 
legal  sense,  the  servant  or  employee  of 
the  defendants,  but  was  the  servant  or 
employee  of  another,  and  there  was  no 
privity  between  him  and  the  defendants 
the  decisions  referred  to  do  not  apply, 
and  the  defendants  must  be  liable,  upon 
the  general  rule,  to  the  plaintiff,  the 
same  as  to  any  other  stranger.  The  de- 
fendants can  claim  no  benefit  or  exemp- 
tion from  a  contract  made  between  the 
plaintiff  and  another  party,  whatever 
risks  he  may  have  assumed,  as  between 
himself  and  his  employer."  Young  v. 
-New  York  C.  R.  Oo.  (1859)  30  Barb. 
229. 


"The  general  rule  is  responsibility  by 
the  master  for  the  negligence  of  his  serv- 
ant in  the  performance  of  his  work 
from  which  injury  results  to  another. 
This  liability  does  not  arise  from  con- 
tract, but  springs  from  a  breach  of  that 
duty  which  each  member  of  the  com- 
munity owes  to  each  other  member.  It 
may,  it  is  true,  be  limited  by  contract; 
and  where  one  enters  into  the  service 
of  another  the  contract  of  service  is 
held  to  imply  a  release,  under  certain 
circumstances,  of  responsibility  by  the 
master  for  the  negligence  of  fellow  serv- 
ants. But  what  room  is  there  for  the 
application  of  this  rule  as  between  par- 
ties who  do  not  stand  in  any  contractual 
relation  ?  Or  why  should  a  fanciful  and 
imaginery  contract  be  made  and  sup- 
plied by  the  courts  to  relieve  from  lia- 
bility? That  an  occupation  is  danger- 
our  does  not  make  it  unlawful;  nor  is 
negligence  lawful  because  occurring  in 
a  dangerous  enterprise.  If  my  business 
calls  me  to  cross  a  dangerously  crowded 
street,  the  circumstances  under  which  I 
am  placed  demand  a  greater  care  and 
the  exercise  of  greater  watchfulness  to 
avoid  danger,  failing  in  which  I  may  be 
denied  an  action  against  another  who 
has  also  been  guilty  of  the  same  negli- 
gence. But  suppose  I  do  exercise  all 
the  prudence  which  my  situation  re- 
quires? Shall  I  then,  who  am  innocent, 
be  ridden  down  by  one  who  is  negligent, 
and  when  appealing  to  the  law  for  re- 
dress be  answered  that  I  took  the 
chances  of  injury?  And  if  I  may  re- 
cover against  the  person  by  whom  the 
injury  is  inflicted,  why  may  I  not  hold 
to  a  like  responsibility  him  whose  serv- 
ant inflicted  it?  It  devolves  upon  those 
who  advance  this  view  to  show  some 
rule  of  law  which  relieves  the  master  of 
the  negligent  servant,  and  if  any  such 
rule  exists  it  has  not  been  pointed  out 
in  a  single  case  to  which  we  have  been 
referred.  We  understand  the  law  to  be 
that  one  who  engages  in  a  dangerous 
enterprise  assumes  the  risk  of  such  in- 
juries as  he  may  receive  provided  they 
are  not  caused  by  the  negligent,  and 
therefore  unlawful,  act  of  another.  But 
dangerous  occupations  demand  a  correl- 
atively  greater  care  on  the  part  of  all 
persons  engaged  in  them,  and  one  guilty 
of  a  want  of  that  care  which  the  law 
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of  the  party  from  wliom  he  is  seeking  an  indemnity,  is  put  upon  the 
same  footing  as  one  who  had  always  remained  outside  that  service.* 

1415.  [491]  Discussion  of  this  rule. —  The  principle  established  by 
the  cases  cited  in  the  last  section  may  fairly  be  described  as  an  arbi- 
trary limitation  upon  a  rule  which  is  itself  based  on  nothing  more 
substantial  than  a  purely  fictitious  implication.  Considering  the  intol- 
erable amount  of  injustice  produced  by  the  defense  of  common  em- 
ployment, it  is  far  from  being  a  subject  of  regret  that  the  courts  should 
have  restricted  that  defense  to  cases  where  the  negligent  and  the  in- 
jured servants  are  hired  by  the  same  master.    But  it  is  impossible  to 


imposes  on  him,  and  resulting  in  injury 
to  an  innocent  person,  cannot  escape  tlie 
obligation  of  making  reparation  to  the 
innocent  by  showing  that  the  service  in 
which  he  was  engaged  was  in  itself  of  a 
dangerous  character,  for  non  constat 
that  the  injury  would  have  resulted  in 
the  dangerous  service  if  the  defendant 
himself  had  used  that  care  which  the 
very  danger  required  him  to  observe. 
But  it  is  said,  by  engaging  in  a  common 
work  the  servants  of  the  employer  and 
those  of  an  independent  contractor,  or 
the  servants  of  two  independent  con- 
tractors, become  fellow  servants.  This 
is  a  pure,  simple,  and  arbitrary  asser- 
tion; a,  fanciful  doctrine,  invented  to 
subserve  some  supposed  public  policy  or 
to  limit  the  operation  of  a  well-recog- 
nized rule  which  judges  have 'thought  in 
particular  cases  it  would  result  in  some 
hardship  to  enforce.  Suppose  the  plain- 
tiff, Conroy,  had  gone  to  the  defendant 
company  and  said  to  it :  'Your  engineer 
is  a  careless  and  negligent  man;  I  am 
unwilling  to  serve  with  him,  and  I  ask 
you  to  discharge  him!'  Would  not  the 
reply  have  been  'We  have  nothing  to  do 
with  you;  we  did  not  engage  you;  we 
cannot  discharge  you;  you  are  not  lia- 
ble under  any  contract  to  us;  we  are 
not  responsible  for  you  nor  to  you?'  The 
plaintiff  would  then  have  gone  to  Mc- 
Donald, who  had  employed  him,  and 
made  the  same  complaint.  McDonald 
would  have  replied,  and  properly,  'I 
have  nothing  to  do  with  the  engineer;  J 
did  not  select  him;  I  cannot  discharge 
him;  I  do  not  control  him;  I  am  not 
responsible  for  him.'  The  relationship 
seems  to  begin  just  where  the  master 
invokes  it  for  his  protection,  and  ends 
just  where  the  servant  invokes  it  for 
his.  It  has  no  foundation  in  justice, 
reason,  or  the  analogies  of  the  law;   it 


screens  the  guilty  and  denies  to  the 
innocent  reparation  for  unlawful  in- 
jury." Louisville,  N.  0.  &  T.  R.  Co.  v. 
Conroy  (1886)  63  Miss.  562,  56  Am. 
Rep.  835. 

In  Zeigler  v.  Daniury  &  N.  R.  Co. 
(1885)  52  Conn.  543,  where  it  was  con- 
tended that  the  servants  of  two  railway 
companies  used  the  same  line,  the  court 
said :  "No  consideration  of  public  pol- 
icy will  sustain  this  defense,  because  the 
public  are  not  at  all  interested  in  the 
question  as  they  are  in  questions  con- 
cerning inn-keepera  and  common  car- 
riers. They  are  only  interested  to  have 
the  law  justly  and  fairly  administered. 
No  considerations  of  justice  will  sustain 
it,  because  the  plaintiff  had  no  relation 
whatever  to  the  negligent  conductor.  It 
was  not  his  duty  to  observe  his  conduct, 
he  had  no  opportunity  to  do  so,  and  no 
opportunity  to  guard  against  the  conse- 
quences of  his  negligence." 

In  Illinois  the  reason  assigned  for 
denying  that  the  doctrine  applicable  to 
cases  in  which  one  servant  is  injured  by 
the  negligence  of  a  coservant  has  any 
pertinence  where  the  action  is  against  a 
person  other  than  the  common  employer 
of  the  two  servants,  is  that,  if  the  in- 
jury was  caused  by  the  coservant,  that 
is  simply  equivalent  to  saying  that  he 
was  not  injured  by  the  negligence  of  the 
defendant.  Chicago  &  E.  I.  R.  Co.  v. 
O'Connor  (1887)  119  111.  586,  9  N.  E. 
263.  To  the  same  effect,  see  Pennsyl- 
vania Co.  V.  Yackes  (1890)  133  111.  255, 
24  N.  E.  563  (servant  of  mill  company 
loading  freight  on  cars  of  railroad  com- 
pany), denying  the  significance,  in  this 
connection,  of  the  fact  that  one  of 
the  risks  of  his  employment  was  ex- 
posure to  such  injury. 

*  Morgan  v.  Smith  (1893)  159  Mass. 
570,  35  N.  E.  101. 
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deny  that  the  situation  would  logically  be  far  more  satisfactory  if  the 
exception  thus  ingrafted  on  the  main  doctrine  had  been  referred  im- 
mediately to  what  seems  to  be,  in  the  last  resort,  the  only  solid  foun- 
dation which  can  be  suggested  for  the  doctrine  itself,  viz.,  public 
policy.  See  §  1396,  ante.  Even  supposing  that  the  theory  of  an  im- 
plied agreement  is  inapplicable,  simply  and  solely  because  the  action 
is  one  between  a  plaintiff  and  a  defendant  between  whom  there  is  no 
privity  of  contract,  there  are  no  apparent  reasons,  apart  from  such 
as  may  be  deduced  from  public  policy,  why  the  principle  expressed  in 
the  maxim.  Volenti  non  fit  injuria,  should  not  be  allowed,  under  ap- 
propriate circumstances,  to  constitute  a  valid  defense.  It  is  a  mani- 
fest inconsistency  to  allow  that  principle  to  operate  as  a  bar  in  such 
cases  as  Woodley  v.  Metropolitan  Dist.  R.  Co.^  and  to  deny  it  that 
effect  where  the  risk  is  as  obvious  as  it  was  in  Johnson  v.  Lindsay^'^ 
and  in  similar  cases.  In  fact  it  seems  to  be  not  an  unreasonable 
supposition  that  the  principle  now  under  discussion  could  hardly  have 
been  adopted  in  its  present  form,  as  a  peremptory  rule  of  law,  if  due 
account  had  been  taken  by  the  courts  of  the  effect  of  the  maxim. 
Volenti  non  fit  injuria.  The  narrow  ground  taken  is  that,  to  let  in 
the  defense  of  common  employment,  there  must  be,  not  only  a  common 
employment,  but  a  common  master,  and  the  language  of  the  judges 
shows  quite  clearly  that  it  has  resulted  from  dealing  with  the  assump- 
tion of  risks,  solely  from  the  standpoint  of  an  implied  contract,  and 
ignoring  the  possible  applicability  of  the  maxim  which  is  obviously 
suggested  by  most  cases  of  this  type,  inasmuch  as  the  servant,  when- 
ever he  is  exposed  to  danger  from  this  source,  can  scarcely  ever  be  un- 
aware of  the  fact.  Here  there  is  no  difficulty  in  conceding  that  no 
implied  undertaking  to  learn  the  risks  arising  from  the  negligence  of 
the  servants  of  the  person  can  be  imputed  to  an  employee  whose  only 
contractual  relations  are  with  another  person.  But  unless  the  perti- 
nence of  the  maxim  in  such  cases  is  to  be  wholly  denied, — and  there 
is  no  apparent  reason  why  it  should  be, — the  consideration  relied 
upon  is  not  necessarily  conclusive  As  long  as  cases  like  Woodley  v. 
Metropolitan  Dist.  R.  Co.^  where  the  wider  rule  embodied  in  the 
maxim  was  permitted  to  defeat  the  action  of  a  contractor's  servant 
who  claimed  damages  from  the  contractor's  principal,  the  reason  as- 
signed being  that  the  plaintiff  continued  to  work  with  a  full  knowl- 

1  (1877)    L.  R.  2  Exeh.  Div.  384,  46  R.  23  Q.  B.  Div.  508,  58  L.  J.  Q.  B.  N.  S. 
li.  J.  Exch.  N.  S.  521  (see  §  1293,  ante).  581,   38  Week.  Rep.  119    (see  last  sec- 
la  [1891]  A.  C.  371,  65  L.  T.  N.  S.  97,  tion,  note  1). 
55  J.  P.  644,  61  L.  J.  Q.  B.  N.  S.  90,        «  (1877)    L.  R.  2  Exch.  Div.  384,  46 
40  Week.  Rep.  405,  reversing  [1889]  L.  L.  J.  Exch.  N.  S.  521.     . 
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edge  of  the  dangers  to  which  he  was  exposed,  are  not  explicitly  disap- 
proved, the  law  stands  in  this  curious  position — that,  where  a  servant 
is  injured  by  the  negligence  of  one  who,  though  a  stranger,  stands  in 
such  a  relation  to  the  servant's  master  that  his  negligence  will  not  im- 
probably augment  the  risks  of  the  employment,  the  defendant  is  at 
least  entitled  to  go  to  the  jury  on  the  issue  whether  the  plaintiff's  ac- 
tion is  barred  for  the  reason  that  he  fully  appreciated  the  perils  to 
which  the  possibility  of  such  negligence  exposed  him ;  while,  on  the 
other  hand,  it  is  a  rigid  rule  that  the  most  complete  appreciation  of 
the  danger  to  which  he  is  exposed  by  the  negligence  of  the  employees 
of  that  stranger  will  not  debar  him  from  recovering  damages  for  in- 
juries caused  by  the  negligence  of  one  of  them.  How  little  there 
really  is  to  choose,  upon  purely  logical  grounds,  between  the  accepted 
and  rejected  doctrines  is  shown  in  a  very  striking  manner  from  the 
subjoined  extracts  from  the  opinions  of  eminent  English  and  Scotch 
judges.' 


sin  Johnson  v.  Lindsay  (1889)  L.  R. 
23  Q.  B.  Div.  508,  518,  Fry,  L.  J., 
whose  views  differed  from  those  of  the 
other  members  of  the  court  of  appeal, 
but  were  those  which  prevailed  in  the 
House  of  Lords  (see  above),  propound- 
ed the  question,  "What  is  the  duty  of  a 
master  who  does  not  personally  execute 
the  work  towards  a  workman  not  in  his 
employ,  but  who,  as  the  servant  of  an- 
other master,  is  to  take  part  in  tire  com- 
mon enterprise?" — and  proceeded  thus: 
"I  know  of  no  authority  which  answers 
that  question.  But  I  find  that  in  Wil- 
son V.  Merry  (1868)  L.  R.  1  H.  L.  Sc. 
App.  Cas.  326,  332,  19  Eng.  Rul.  Gas. 
132,  Lord  Cairns  has  indicated  a,  difi'er- 
ence  between  the  duty  of  a  master  to  the 
general  public  and  to  a  servant.  In  the 
case  of  the  workman  there  is  the  ele- 
ment of  free  will;  in  the  public  there 
is  not.  Lord  Cairns  says  (at  p.  332)  : 
'At  all  events  a  servant  may  choose  for 
himself  between  serving  a  master  who 
does,  and  one  who  does  not,  attend  in 
person  to  his  business.'  So,  a  man  may 
choose  between  taking  part  in  an  enter- 
prise in  which  there  is  the  co-operation 
of  masters  who  employ  servants,  and  not 
taking  part  in  such  enterprise.  If  he 
do  voluntarily  take  part  in  such  an  en- 
terprise he  cannot  complain  of  the  mas- 
ter who  does  all  he  can,  who  chooses 
competent  servants,  and  supplies  them 
with  fitting  materials  and  appliances. 
This  view  would  have  presented   itself 


to  me  if  there  had  been  no  decisions 
before  me  but  Wilson  v.  Merry.  But 
it  is,  so  far  as  I  know,  to  be  found  in 
no  other  authority,  and  it  is  obvious, 
that  to  adopt  it  would  have  far-reaching 
consequences,  and  would,  I  think,  over- 
rule some  old  cases,  such  as  Bland  v. 
Ross  (1860)  14  Moore,  P.  C.  C.  210, 
Lush.  231.  I  do  not,  therefore,  feel  at 
liberty  to  adopt  it." 

In  Gregory  v.  Bill  (1869)  8  Sc.  Sess. 
Cas.  3d  series,  282,  it  was  argued  that 
the  defense  based  on  common  employ- 
ment should,  on  principle,  be  applied 
to  circumstances  where,  though  the  par- 
ties are  not  fellow  servants,  their  work 
is  such  that  risk  from  injury  to  one 
from  the  negligence  of  the  other  is  a 
natural  and  necessary  consequence  of 
the  employment.  This  contention  did 
not  prevail,  as  the  court  felt  itself 
bound  by  the  authorities,  and  therefore 
not  in  a  position  to  settle  the  question 
on  purely  scientific  grounds.  But  the 
following  extract  from  the  opinion  of 
Lord  Moncrieff  indicates  clearly  the 
trend  of  judicial  thought  in  Scotland 
at  that  time.  "In  this  case,  the  plea 
of  the  defender  entirely  repudiates  the 
idea  of  contract  between  master  and 
servant,  as  the  ground  of  immunity. 
He  says  that  the  rule  does  not  rest  on 
an  implied  contract  on  the  part  of  the 
servant,  but  on  a  wider  principle,  which 
renders  the  master  in  a  much  larger 
class  of   cases  only  liable  for  his  own 
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acts,  and  the  selection  of  proper  persons 
to  do  the  work.     Whatever  I  may  think 
of   the   ground   on   which   the   rule   has 
been  rested,  or  however  willing  I  might 
be  to  see  the  exemption  of  the  master 
placed  on  a  more  general  footing,  I  can 
find  no  authority  which  has  laid  down 
any    such    rule    for    our    guidance.      It 
might   have    been    sounder    to   measure 
the  liability  of  the  master  by  the  proper 
legal     incidents    of    his    own     position 
rather  than  by  an  artificial  and  rather 
fanciful  implication  of  a  tacit  contract, 
which  hardly  affords  a  solid  foundation 
for  the  result  deduced  from  it.    That  a 
workman   undertakes   the   risks   of   the 
employment   is  only   true  in   the  sense 
in  which  it  is  true  that  everyone  who 
contracts  takes  the  ordinary  risks  inci- 
dent to  the  fulfilment  of  his  contract. 
He  does  not  thereby  engage  to  liberate 
others  from  their  legal  liability  to  him. 
He  does  not  engage  to  free  the  master 
from  the  consequences  of  his  own  neg- 
lect, nor  is  it  easy  to  see  why  he  should 
be  supposed  to   intend  to  liberate  him 
from    the    consequences    of    acts    which 
the  law  assumes  to  be  his.     It  is  true 
also  of  the  master  in  his  contract  with 
his    workmen;     and    he    who    employs 
twenty  workmen  may  be  justly  said  to 
know  and  take  the  risk  of  his  liability 
for  the  negligence  of  each  of  them.    That 
is  truly  an  ordinary  risk  of  the  employ- 
ment of  laborers.     But  under  color  of 
the  phrase  an  'ordinary  risk'  there  has 
been  spelt  out  of  the  contract  of  service 
a   special   contract  of  liberation  or   in- 
demnity under  which   the   workman   is 
held  not  so  much  to  undertake  a  risk 
as    to    free    from    responsibility    those 
whom    otherwise   the    law    would    have 
made  liable  to  him.     But  the  more  arti- 
ficial the  rule,  the  more  necessary  it  is 
that   we   should   strictly  adhere   to   it; 
and  if  we  were  once  to  decide  that  this 
implied  contract  was  not  the  foundation 
of  the  rule,  I  do  not  see  that  we  could 
stop   short   of   what   would   be   a   more 
scientific  rule,  liberating  the  master  in 
all  cases  in  which  he  had  been  guilty  of 
no  personal  neglect." 

Eight  years  later  came  Woodhead  v. 
Gartness  Min.  Co.  (1877)  4  Sc.  Sess. 
Cas.  4th  series,  469,  overruled  by  John- 
son V.  Undsay  [1891]  A.  C.  371  (§  1414, 
note  1,  ante),  and  in  the  interval  the 
judges  had  gathered  sufficient  courage 
to  disregard  the  authorities  and  treat 
the  question  upon  what  they  deemed  a 
rational  basis.  The  considerations  which 


led  the  court  to  the  conclusion  that,  in 
cases  where  the  servants  of  different 
masters  are  co-operating  in  the  execu- 
tion of  the  same  work,  each  master  is- 
exempt  from  responsibility  for  injuries 
inflicted  upon  the  servants  of  other  mas- 
ters by  the  negligence  of  his  servants, 
will  be  apparent  from  the  following  ex- 
tracts from  the  opinions : 

"As  a  result  of  the  whole  of  the  au- 
thorities," said  Lord  Ingles,  "it  appears 
to  me  that  one  of  the  conditions  subject 
to  which  every  man  must  become  a  mem- 
ber of  one  of  these  great  organizations 
(for  mining  or  manufacturing  purposes) 
is  that  he  shall  take  on  himself  all  the 
perils  naturally  incident  to  the  work  ho 
undertakes   without   looking   to   anyone 
else  to  guarantee  him  against  or  indem- 
nify him  for  injury  sustained  from  the 
occurrence  of  such  peril.     This  does  not 
interfere  with  the  principle  of  personal 
liability  for  the  consequences  of  person- 
al wrong  or  negligence,  but  it  excludes 
all   notions    of    what,    for    the   sake   of 
distinction,   I   shall   call   secondary   re- 
sponsibility.    ...     If  two  miners  are 
employed  and  paid  by  the  same  master, 
and,  while  they  are  hewing  at  one  work- 
ing face,  the  one  by  negligence  injures 
the  other,  the  master  is  not  answerable 
because  it  is  said  they  are  engaged  in  a 
common    employment— that    is    to    say, 
they  are  engaged  in  the  same  work  as 
servants   of  the   same   master.     But   if 
the   legal   principle   were   applicable   to 
this  case  only,   it  would  cease  to  be  a 
principle,   and   degenerate   into   a  mere 
artificial  and  arbitrary  rule.     It  is  not 
because  the  wrongdoer  is  in  a  technical 
sense  the   servant   of  the   same  master 
that  the  master  is  not  answerable.    It  is 
of  no  moment  to  the  injured  workman 
whether  his  injury  be  caused  by  a  serv- 
ant of  the  same  master  or  by  one  who 
has   undertaken   some   function    in    the 
mine  upon  what  is  called  an  independ- 
ent contract.     The  injury  in  either  case 
is  the  same.     The  personal  liability  of 
the   wrongdoer   is   the   same.     But   the 
mine  owner  is  freed  from  responsibility, 
not  because  the  injured  and  injurer  are 
both  his  own  hired  and  paid  servants, 
but  because  he  is  not  personally  in  fault 
and  has  not  warranted  the  injured  work- 
man   against    the    perils    of    the   work. 
.     .     .     The   whole   persons  engaged   in 
a  mine  from  one  organization  of  labor 
for  one  common  end   (however  different 
their   functions   may   be),   and    are   all 
subject  to  one  general  control,  exercise3 
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1416.  [491a]  Rule  where  an  independent  contractor  is  suing  the  con- 
tractee. — In  one  colonial  case  it  has  been  held  that  the  fact  of  a  work- 
man's being  an  independent  contractor  does  not  make  him  any  the 
less  a  coservant,  in  the  technical  sense,  of  those  who  are  working  for 
wages  under  the  same  master.'  But  the  decision  is  essentially, 
though  not  in  terms,  inconsistent  with  those  cited  in  §  1414,  ante. 
If  there  is  no  common  employment  as  between  the  servants  of  an  inde- 
pendent contractor  and  the  servants  of  the  contractee,  it  is  clear  that 
there  can  be  no  common  employment  as  between  the  latter  servants 
and  the  independent  contractor  himself. 

1416a.  Common  employment  as  a  defense  to  actions  for  injuries  caused 
by  wilful  torts. — There  is  some  authority  for  the  doctrine  that  com- 
mon employment  is  a  valid  defense  to  claims  for  damages  in  respect 


by  the  mine  owner  or  those  to  whom  his 
authority  is  delegated.  ...  To  such 
a  community  as  this,  and  to  its  indiv- 
ual  members,  the  mine  owner  is  under 
certain  well-defined  obligations,  but  to 
hold  that  his  obligations  and  liabilities 
to  the  individual  workmen  depend  on 
whether  they  are  technically  his  serv- 
ants employed  by  a  contractor  for  piece 
work  in  some  limited  portion  of  the 
mine,  while  it  would  be  inconsistent 
with  legal  principle,  would  also,  I  think, 
introduce  great  confusion  where  it  is 
desirable  that  everything  should  be  as 
clear   as   possible." 

"If  a  committee  of  the  British  Asso- 
ciation," said  Lord  Moncrieff  in  the 
same  case,  "choose  to  go  down  a  mine, 
they  must  take  the  safeguards  of  the 
mine  as  they  find  them.  It  would  be 
an  entirely  different  thing  if  the  owner 
had  engaged,  for  ordinary  professional 
remuneration,  the  services  of  a  medical 
man  to  visit  the  pit  periodically.  The 
distinction  manifestly  lies  in  the  ele- 
ment of  contract  and  valuable  consid- 
■eration.  '  I  do  not  say,  and  the  reverse 
has  been  held,  that  the  moral  obligation 
implied  in  invitation  or  encouragement 
may  not  amount  in  special  cases  to 
legal  obligation.  But  that  requires  some 
element  equivalent  to  a  direct  under- 
taking. It  is  apparent  that  the  prin- 
ciple of  presumed  acceptance  of  the  risk 
which  obtains  in  the  case  of  fellow  serv- 
ants has  a  much  wider  application.  But 
it  has  no  place  in  cases  of  onerous  con- 
tract." 

This  decision  was  followed  in  Wingate 
v.    Monkland   Iron   Go.    (1884)    12    Sc. 


Sess.  Cas.  4th  series,  91,  where  an  ap- 
prentice of  a  firm  of  mining  engineers 
was  injured  by  an  explosion  due  to  the 
negligence  of  a  servant  of  the  mine  own- 
er; and  in  Maguire  v.  Russell  (1885) 
12  Sc.  Sess.  Cas.  4th  series,  1071,  over- 
ruled by  the  House  of  Lords  in  Johnson 
V.  Lindsay  (§  1414,  note  1),  where  a 
workman  in  the  employ  of  one  who  had 
contracted  to  do  the  plumbing  work  of 
a  building,  was  held  to  be  engaged  in 
the  same  work,  and  therefore  to  be  the 
fellow  servant  of  a  workman  hired  by  a 
firm  to  lay  the  cement  flooring  in  the 
same  building.  In  the  former  of  these 
two  cases  the  court  took  the  broad 
ground  that  the  rule  as  to  an  implied 
assumption  of  a  risk  is  not  restricted 
in  its  application  to  the  case  of  fellow 
servants,  but  is  a  bar  to  recovery  in  the 
case  of  a  member  of  a  master's  family, 
or  of  a  friend  who  may  be  driving  with 
him,  or  of  any  person  wno  places  him- 
self by  contract  or  otherwise  volunta- 
rily, in  such  a  relation  to  the  master 
that  he  must  be  held  to  have  taken  up- 
on himself  the  risks  incidental  to  the 
position. 

In  Michigan  C.  R.  Go.  v.  Leahey 
(1862)  10  Mich.  193,  the  court  was 
equally  divided  on  the  question  whether 
the  servant  of  a  contractor  assumed  the 
risk  of  the  negligence  of  the  servants  of 
the  contractor's  employer.  But  there 
the  agents  of  the  company  knew  of  the 
conditions  which  threatened  to  cause  in- 
jury, and  the  contractor's  servant  did 
not. 

iFord  V.  Oamaru  (1883)  New  Zea- 
land L.  R.  1  Sup.  Ct.  97. 
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of  injuries  caused  by  wilful  torts  cominitted  in  the  course  of  the 
tort  feasor's  employment.  Upon  this  ground  it  has  been  held  that  a 
shipowner  is  not  liable  for  an  assault  made  by  the  master  of  a  ship 
upon  a  sick  seaman,  for  the  purpose  of  compelling  him  to  work.^ 

To  this  doctrine  there  is  apparently  no  objection  in  a  purely  logical 
point  of  view ;  but  it  has  been  so  slightly  developed  that  its  scope  can- 
not at  present  be  defined  with  any  precision.  For  wilful  torts  that 
have  no  connection  with  the  tort  feasor's  duties,  it  is  manifest  that 
his  master  cannot,  in  any  event,  be  made  responsible. 

IDoxonie    v.    Connell    (1909-10)     Sc.  the   members   of   the   crew,   not   a   vice 

Sess.  Cas.  781.     It  should  be  observed  principal.    See  §  1446,  note  1,  subd.  (q), 

that  in  the  United  Kingdom,  the  master  post. 
of  a  ship  is  deemed  to  be  a  coservant  of 


CHAPTEE  LX. 

DEFENSE  OP  COMMON  EMPLOYMENT  IN  CASES  NOT  INVOLVING  THE 
QUESTION  WHETHER  THE  NEGLIGENT  SERVANT  WAS  A  VICE  PRIN- 
CIPAL. 

A.  Intboductoht. 

1417.  Scope  of  chapter. 

1418.  General  statement  of  what  constitutes  common  employment. 

1419.  Provinces  of  court  and  jury  in  determining  whether  there  was  a 

common  employment. 

B.  Theory  that  community  or  employment  depessids  solely  on  whethee  the 

DELINQUENT  SERVANT'S   NEGLIGENCE  WAS  A  BISK   CONTEMPLATED  BY 
THE  INJURED   SERVANT. 

1420.  Generally. 

1421.  Diversity  of  duties  or  departments  not  suiBcient  to  exclude  defense 

of  common  employment. 

1422.  Contiguity  a  material,  though  not  decisive,  factor. 

1423.  Illustrative  cases  of  common  employment. 

1424.  Disconnection  of  duties,  when  so  great  as  to  negative  implied  ac- 

ceptance of  the  risk  of  a  fellow  servant's  negligence. 

C.  Theory  that  common  employment  depends  on  identity  op  departments  of 

WORK  OR   consociation   OF  DUTIES. 

1425.  Identity  of  department  as  a  test,  generally. 

1426.  Consociation  of  duties,  as  a  test  of  common  employment. 

1427.  Same  subject  continued. 

1427a.  Master  not  in  any  event  liable  unless  the  negligent  servant  was 
acting  within  the  scope  of  his  employment. 

1428.  Relation  between  the  theories  of  nonassignable  duties  and  consocia- 

tion of  duties. 

1429.  Difference  or  identity  of  department  not  necessarily  conclusive  un- 

der the  consociation  doctrine. 

1430.  Consociation  primarily  a  question  of  fact  for  the  jury. 

1431.  General  discussion  of  the  doctrine  of  consociation. 

1432.  Illustrative  cases. 

A.  Inteoductort. 

1417.  [492]  Scope  of  chapter.— In  all  cases  where  the  defense  of 

coservice  is  relied  upon,  the  primary  question  to  be  determined  is 
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whether  the  relative  positions  of  the  negligent  and  injured  servants 
were  such  that  there  was,  in  the  literal  sense  of  the  word,  a  "common 
■employment."  If  that  question  is  settled  in  the  master's  favor,  the 
servant  is  debarred  from  recovery,  unless  he  can  show  that,  although 
"there  was  such  common  employment,  the  negligent  servant  was  the 
representative  or  vice  principal  of  the  master.^  The  cases  dealing 
with  the  former  of  these  questions  will  be  reviewed  in  the  ensuing 
■chapter. 

1418.  [493]  General  statement  of  what  constitutes  common  employ- 
ment.— There  is  a  complete  unanimity  as  to  the  point  that  in  order 
to  let  in  the  defense  of  common  employment,  it  must  appear  that,  at 
the  time  of  the  accident  in  suit,  the  negligent  and  injured  servants 
were  not  only  under  the  control  of  the  same  master  (see  §  1414, 
■ante),  but  were  also  engaged  in  the  discharge  of  duties  which  may  be 
said,  in  a  reasonable  sense,  to  have  been  directed  to  the  attainment  of 
the  same  end.^  The  principle  is,  however,  too  vague  to  be  of  much 
assistance  in  litigation,*  and  it  has  been  attempted  to  impart  greater 


1  It  must  be  admitted  that,  as  a  mere 
matter  of  terminology,  the  distinction 
taken  in  the  text  is  not  sustained  by  the 
authorities,  the  phrase  "common  em- 
ployment" being  frequently  used  to  de- 
note the  situation  which  is  the  antithe- 
sis of  that  which  exists  where  the  negli- 
gent servant  is  a  vice  principal.  See, 
for  example,  Curley  v.  Hoff  (1899)  62 
N.  J.  L.  758,  42  Atl.  731.  This  special- 
ised and  not  very  precise  use  of  the 
•words,  which  is  explicable  historically 
by  the  fact  that  the  general  conception 
of  common  employment,  as  constituting 
an  exception  to  the  doctrine  of  respond- 
eat superior,  antedates  the  partial  res- 
toration of  that  doctrine  by  means  of 
the  theory  of  vice  principalship,  cannot 
be  avoided  until  some  term  appropriate 
to  express  the  required  contract  has 
been  devised.  For  the  purposes  of  a 
logical  classification,  however,  it  is 
elearly  necessary  to  discriminate  be- 
tween the  two  questions  mentioned  in 
the  text,  and  in  the  present  chapter  the 
term  "common  employment"  will  be  con- 
ceived of,  as  bearing  the  signification 
which  presents  the  first  of  these  ques- 
tions  only. 

1  "Where  another  servant  lias  been 
employed  for  a  purpose  entirely  other 
and  different,  it  may  be  well  said  that 
they  are  not  ifellow  servants  of  one  mas- 
ter.   Each  is  but  a  servant  for  the  pur- 


pose for  which  he  is  employed,  and  as 
to  any  other  duties  or,  dangers,  not  re- 
sulting from  such  employment,  he  is  not 
a  servant,  and,  therefore,  for  injuries 
sustained,  may  hold  the  master  respon- 
sible, upon  the  same  ground  that  he 
would  any  stranger."  Ohio  &  M.  R.  Co. 
V.  Hammersley    (1867)    28   Ind.   371. 

2  The  subjoined  table  of  extracts 
shows  that,  except  so  far  as  it  may  be 
explained  by  subsidiary  principles  and 
construed  with  reference  to  specific 
groups  of  facts,  the  extremely  general 
phraseology  which  is  employed  by  judg- 
es casts  very  little  light  upon  the  sub- 
ject. 

"The  two  servants  must  be  men  in  the 
same  common  employment,  and  engaged 
in  the  same  common  work  under  that 
common  employment."  Bartonshill  Coal 
Co.  V.  McGuire  (3858)  3  Macq.  H.  L. 
Cas.  300,  per  Lord  Brougham. 

"Persons  employed  by  the  same  mas- 
ter to  accomplish  one  common  object, 
and  so  related  in  their  labors  performed 
in  the  service  of  the  master  as  ordina- 
rily to  be  exposed  to  injuries  caused  by 
each  other's  negligence."  Kenefick- 
Hammond  Co.  v.  Rohr  (1905)  77  Ark. 
290,  91  S.  W.  179. 

"Coemployees  in  the  same  common 
employment."  Cumberland  &  P.  R.  Co. 
V.  State   (1875)   44  Md.  283. 

"Engaged  in  the  same  common  work, 
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definiteness  to  the  conception  of  an  identity  of  object  by  formulating 
certain  explanatory  theories.  As  these  theories,  which  may,  for  prac- 
tical purposes,  be  reduced  to  two,  represent  fundamental  differences' 
of  opinion  as  to  the  rationale  of  the  defense  of  common  employment, 
and  have  produced  two  distinct  lines  of  decisions,  it  will  be  necessary 
to  review  them  separately. 


and  performing  duties  pertaining  to  tlie 
same  general  business."  Baltimore  I'll- 
evator  Co.  v.  Neal  (1886)  65  Md.  438, 
5  Atl.  338. 

"Engaged  in  a  common  business  wliicli 
their  joint"  eflForts  are  required  to  ac- 
complish." Gonlin  v.  Charleston  (1868) 
15  Rich.  L.  201. 

Employees  "engaged  in  the  discharge 
of  duties  directed  to  one  common  end." 
Donnelly  v.  Cudahy  Packing  Co.  (1904) 
68  Kan.  653,  75  Pac.  1017. 

"Engaged  in  a  common  work."  8hee- 
han  V.  Prosser  (1893)  55  Mo.  App.  569. 

"Engaged  in  common  work"  or  in 
"the  same  general  undertaking."  South 
Florida  R.  Co.  v.  Weese  (1893)  32  Fla. 
212,  13  So.  436. 

Engaged  in  the  "same  general  under- 
taking." Wilson  V.  Madison,  etc.,  R. 
Co.   (1862)   18  Ind.  226. 

"Engaged  in  the  same  general  busi- 
ness." Wonder  v.  Baltimore  &  0.  R. 
Go.  (1870)  32  Md.  411,  3  Am.  Rep.  143; 
Quincy  Min.  Co.  v.  Kitts  (1879)  42 
Mich.  34,  3  N.  W.  240;  Houston  &  T. 
G.  R.  Co.  V.  Rider  (1884)   62  Tex.  267. 

Engaged  in  the  common  "service  of 
the  same  master  in  conducting  and  car- 
rying on  the  same  general  business." 
Jackson  v.  Norfolk  &  W.  R.  Co.  (1897) 
43  W.  Va.  380,  46  L.R.A.  337,  31  S.  E. 
258,  27  S.  E.  278. 

"Engaged  in  a  common  enterprise 
with  several  duties  directed  to  the  same 
end."  Sullivan  v.  Mississippi  <&  M.  R. 
Co.   (1860)   11  Iowa,  421. 

"Working  to  accomplish  the  same  gen- 
eral end."  Neal  v.  Northern  P.  R.  Co. 
(1894)   57  Minn.  365,  59  N.  W.  312. 

Coservice  said  to  exist,  "if  the  serv- 
ices of  each  [servant]  in  his  particular 
sphere  or  department  are  directed  to  the 
accomplishment  of  the  same  general 
end."  Columhus  &  I.  G.  R.  Go.  v.  Ar- 
nold (1869)  31  Ind.  174,  99  Am.  Dee. 
615. 

"Co-operation,  actively  and  personal- 
ly exercised  to  the  accomplishment  of 
one  common  end."  Lagrone  v.  Mobile 
d  0.  R.  Go.   (1890)  67  Miss.  592,  7  So. 


432   (phi-ase  used  as  to  all  servants  en- 
gaged in  the  operation  of  trains). 

"Employed  ...  in  the  accom- 
plishment of  the  same  common  enter- 
prise," and  "the  duties  of  each  being 
directed  to  the  same  end."  Carle  v. 
Bangor  &  P.  Canal  &  R.  Co.  (1857)  43 
Me.  269. 

Employees  whose  "services  have  an 
immediate  common  object."  Randall  v. 
Baltimore  d  0.  R.  Go.  (1883)  109  U.  S. 
478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322; 
iSi*.  Louis,  I.  M.  &  8.  R.  Co.  v.  Oaines 
(1885)  46  Ark.  555;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Rice  (1888)  51  Ark.  467, 
4  L.R.A.  173,  11  S.  W.  699;  Van  Avery 
V.  Vnion  P.  R.  Co.   (1888)    35  Fed.  40. 

"Engaged  in  the  same  common  ob- 
ject." Waller  v.  South  Eastern  R.  Co. 
(1863)  2  Hurlst.  &  C.  102,  32  L.  J. 
Exch.  N".  S.  205,  9  Jur.  N.  S.  501,  8 
T..  T.  N.  S.  325,  11  Week.  Rep.  731. 

"Engaged  in  one  common  object." 
Adams  v.  Iron  Cliffs  Co.  (1889)  78 
Mich.  271,  18  Am.  St.  Rep.  441,  44  N. 
W.  270. 

"Engaged  in  promoting  one  common 
object."  Ohio  &  M.  R.  Co.  v.  Bommers- 
ley    (1867)    28  Ind.   371. 

"Co-operating  to  the  same  end."  Mc- 
Kay V.  Buffalo  Bill's  Wild  West  Co. 
(1896)  17  Misc.  601,  40  N.  Y.  Supp. 
.592. 

"Engaged  in  the  same  undertaking  or 
common  work."  Ganvp  v.  Hall  (1897) 
39  Fla.   535,  22  So.  792. 

"Performing  duties  for  the  same  gen- 
eral purpose."  Spees  v.  Boggs  (1901) 
198  Pa.  112,  52  L.R.A.  933,  82  Am.  St. 
Rep.  792,  47  Atl.  875. 

"Engaged  in  furthering  the  same  gen- 
eral object."  Foster  v.  Minnesota  C.  R. 
Co.   (1869)   14  Minn.  360,  Gil.  277. 

"Engaged  in  furthering  the  same  gen- 
eral oljject."  Enahtla  v.  Oregon  Short 
Line  &  V.  N.  R.  Go.  (1891)  21  Or.  136, 
27  Pac.  91. 

Doing  work  having  the  "same  general 
object."  Robertson  v.  Terre  Haute  & 
I.  R.  Co.  (1881)  78  Ind.  77,  41  Am. 
Rep.  552. 
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1419.  [494]  Provinces  of  court  and  jury  in  determining  whether 
there  was  a  common  employment. —  (See  also  §§  1430,  1437,  1524, 
post.) — What  servants  are  in  a  common  employment  is  not  a 
question  of  fact  exclusively,  nor  is  it  solely  a  question  of  law.  It 
depends  for  solution  upon  both  law  and  fact.^  [But  when  the  neces- 
sary facts  for  determining  the  question  are  undisputed,  it  is  then 
simply  a  question  of  law.^*]  The  court,  therefore,  may  nonsuit  the 
plaintiff,  or  may  direct  a  verdict  for  the  defendant,  or  set  it  aside  if 
rendered  for  the  plaintiff,  where  the  only  negligence  in  evidence  is 
that  of  a  fellow  servant  acting  in  the  performance  of  his  duties,  as  a 
servant.^    This  course  may  be  taken  where  there  is  sufficient  evidence 

"Employed  for  the  same  general  pur-  1  Chicago  Union  Traction  Co.  v.  Saw- 

pose  by  the  same  master,  and  working  usoh   (1905)   119  111.  App.  349,  affirmed 

to  produce  the  same  result."     Thorn  v.  in   (1905)    218  111.  130,  1  L.R.A.(N.S.) 

Pittard  (1894)   10  C.  C.  A.  352,  8  U.  S.  670,  75  N.  E.  797;  Pittsburg,  G.  C.  &  St. 

App.  597,  62  Fed.  232.  L.  R.  Co.  v.  Bovard  (1906)  223  111.  176, 

"Working  to  accomplish  the  same  gen-  79  N.  E.  128;  Aldrich  v.  Illinois  G.  R. 

eral  purpose."     Snyder  v.  Viola  Min.  &  Go.    (1909)    241   111.   402,   132   Am.    St. 

Smelting    Co.    (1891)    3    Idaho,   28,   26  ilep.  220,  89  N.  E.  702;  Bennett  v.  Chi- 

Pac.   127.  cago  City  R.  Co.  (1910)  243  111.  420,  90 

"Working  in  the  same  place  to  sub-  N.  E.  735. 
serve  the  same  interests."  Chicago  <&  A.  ^o- MoGowan  v.  St.  Louis  &  I.  M.  R. 
R.  Go.  V.  Murphy  (1870)  53  111.  336.  Co.  (1876)  61  Mo.  528;  Neal  v.  North- 
Two  persons  subject  to  control  and  em  P.  R.  Co.  (1894)  57  Minn.  365,  59 
direction  by  the  same  general  master,  N.  W.  312;  Illinois  Southern  R.  Go.  v. 
in  the  sai-e  conomon  object,  are  fellow  Marshall  (1904)  112  111.  App.  514, 
servants.  Uarnby  v.  Union  Paper  Mills  amrmed  in  (1904)  210  111.  562,  66 
Co.  (1900)  110  Ga.  1,  35  S.  E.  297  L.R.A.  297,  71  N.  E.  597;  Shoukair  v. 
(syllabus  written  by  court).  Sargent  Go.  (1908)  235  111.  509,  85  N. 
An  eminent  English  judge  has  ex-  E.  621,  affirming  (1908)  138  111.  App. 
pressed  the  opinion  that  the  proper  380;  Chicago,  P.  &  St.  L.  R.  Co.  v. 
method  of  differentiation  is  to  "look  at  Mikesell  (1904)  113  111.  App.  146; 
the  common  object  and  not  at  the  com-  Stephens  v.  Deatherage  Lumber  Go. 
mon  immediate  object."  Pollock,  C.  B.,  (1905)  110  Mo.  App.  398,  86  S.  W.  481; 
in  Morgan  v.  Vale  of  Neath  R.  Co.  Duffy  v.  Chicago  (1907)  137  111.  App. 
(1865)   L.  R.  1  Q.  B.  149,  35  L.  J.  Q.  195. 

B.  N.  S.  23,  13  L.  T.  N.  S.  564,  14  Week.  2  As  most  of  the  cases  cited  in  sub- 
Rep.  144,  5  Best  &  S.  736.  This  test  title  B,  post,  assume  this  to  be  the  true 
may  often  be  useful  as  a  guide  in  doubt-  rule,  it  will  be  sufficient  to  mention  a 
ful  cases,  but  the  distinction  suggested  few  pertinent  decisions:  Quebec  S.  8. 
merely  shifts  the  difficulty  further  back.  Co.  v.  Merchant  (1890)  133  U.  S.  375, 
Except  as  illustrated  by  specific  instan-  33  L.  ed.  656,  10  Sup.  Ct.  Rep.  397; 
ces,  the  expanded  phrase  is  no  more  Coyne  v.  Union  P.  R.  Go.  (1889)  133 
precise  than  the  more  general  one.  U.  S.  370,  33  L.  ed.  651,  10  Sup.  Ct. 
A  similar  objection  applies  to  a  state-  Rep.  382;  Texas  &  P.  R.  Co.  v.  Patton 
ment  of  the  rule  in  this  form,— that,  to  (1894)  9  C.  C.  A.  487,  23  U.  S.  App. 
constitute  coservice  on  the  ground  that  319,  61  Fed.  259  (accident  caused  by 
the  servants  were  engaged  in  the  same  the  failure  of  a  coservant  to  report  a 
common  work,  it  is  not  necessary  that  defect)  ;  Whitmore  v.  Boston  &  M.  R. 
they  should  have  been  engaged  at  the  Go.  (1890)  150  Mass.  477,  23  N.  E. 
time  of  the  injury  in  the  same  particu-  220;  Seaver  v.  Boston  &  M.  R.  Co. 
lar  work  Veio  York,  L.  E.  &  W.  R.  (1860)  14  Gray,  466;  Connors  v.  H olden 
Co.  V.  Bell  (1886)  112  Pa.  400,  4  Atl.  (1891)  152  Mass.  598,  26  N.  W.  137 
gQ_  (injury  received  in  taking  down  a  build- 
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to  show  that  the  injury  was  such  that  it  must  have  been  caused  by  one 
of  several  coservants,  although  it  does  not  appear  which  of  them  was 
the  actual  delinquent ;  ^  or  where  the  only  reasonable  theory  from 
the  evidence  is  that  the  negligence  which  caused  the  injury  must  have 
been  either  that  of  the  plaintiff  himself  or  of  a  fellow  servant ;  *  or 
where  it  is  apparent  that  the  efficient  cause  of  the  injury  was  either 
accident  or  the  negligence  of  a  coservant ;  °  or  where  the  evidence  in- 


ing)  ;  Russell  v.  Hudson  River  R.  Co. 
(1858)  17  N.  Y.  134;  Burke  v.  Syracuse, 
B.  &  N.  Y.  R.  Co.  (1893)  69  Hun,  21,  23 
N.  Y.  Supp.  458  (fellow  servant  opened 
switch  under  a  mistaken  impression 
that  it  was  set  wrong)  ;  Elwell  v.  Back- 
er (1894)  86  Me.  416,  30  Atl.  64; 
Comben  v.  Belleville  Stone  Go.  (1896) 
59  N.  J.  L.  226,  36  Atl.  473;  Anderson 
V.  Sowle  Elevator  Co.  (1887)  37  Minn. 
539,  35  N.  W.  382;  Hennig  v.  Glole 
Foundry  Go.  (1897)  112  Mich.  616,  71 
N.  W.  156  (error  to  refuse  an  instruc- 
tion that  if  the  accident  was  caused  by 
the  negligence  of  a  coservant  in  regard 
to  a  certain  act,  the  plaintiff  could  not 
recover )  ;  Schaub  v.  Hannibal  &  St.  J.  R. 
Co.  (1891)  106  Mo.  74,  16  S.  W.  924 
(distinguishing  the  case  of  a,  car  tem- 
porarily left  on  a  siding  from  one  in 
which  the  obstruction  is  a  permanent 
structure ) . 

An  instruction  in  an  action  for  per- 
sonal injuries  to  an  employee,  that  re- 
covery cannot  be  had  if  the  injury  were 
due  to  the  negligence  of  one  who  was 
clearly  a  fellow  servant  with  such  em- 
ployee, should  be  given  upon  request. 
Chapman  v.  Reynolds  (1896)  23  C.  C. 
A.  166,  33  U.  S.  App.  686,  77  Fed.  274. 

3  Kemmerer  v.  Manhattan  R.  Co. 
(1894)  81  Hun,  444,  31  N.  Y.  Supp.  82 
(collision  caused  by  negligence  of  one 
of  the  men  stationed  on  the  track  in  a 
fog  to  pass  signals  along). 

The  question  whether  or  not  the  facts 
found  by  a  jury  in  a  special  verdict 
show  that  two  persons  were  fellow  serv- 
ants is  a  question  for  the  court.  Keller 
v.  Gaskill  (1898)  20  Ind.  App.  502,  50 
N.  E.  363. 

A  special  finding  which  shows  that 
the  injury  was  caused  by  the  negligence 
of  a  fellow  servant  will  warrant  a 
court  in  setting  aside  a  general  verdict 
for  the  plaintiff.     Chicago,  B.  d  Q.  R, 


Co.  V.  Howard   (1895)   45  Neb.  570,  63 
N.  W.  872. 

4  Berlick  v.  Ashland  Sulphite  &  Fiber 
Go.  (1896)  93  Wis.  437,  67  N.  W.  712; 
Whitmore  v.  Boston  <&  M.  R.  Co.  (1890) 
150  Mass.  477,  23  N.  E.  220;  Toms  v. 
Bujfalo  Creek  B.  Co.  (1893)  70  Hun, 
84,  23  N.  Y.  Supp.  1112;  Kelly  v.  De- 
troit Bridge  Works  (1877)  17  Kan. 
588;  Hammond  v.  Chicago  &  Q.  T.  R. 
Co.  (1890)  83  Mich.  334,  47  N.  W.  965; 
Chicago,  B.  &  Q.  R.  Go.  v.  Merckes 
(1889)  36  111.  App.  195;  Tinney  v.  Bos- 
ton &  A.  R.  Co.  (1872)  62  Barb.  218 
(misplaced  switch)  ;  Whitmore  v.  Bos- 
ton &  M.  R.  Co.   (1890)   150  Mass.  477, 

23  N.  E.  220  (car  inspector, — injury 
due  either  to  his  negligence  in  going 
into  a  space  between  cars  without  see- 
ing that  they  were  properly  guarded,  or 
to  the  negligence  of  a  conductor  in  push- 
ing up  a  car  while  he  was  there)  ; 
Piper  V.  Cambria  Iron  Co.  (1893)  78 
Md.  249,  27  Atl.  939  (plaintiff  and  co- 
employees  failed  to  place  a  light  in  a 
car  which  was  being  unloaded,  and  to 
put  a  foot  board  in  position  to  facilitate 
the  passage  from  the  car  to  the  plat- 
form) ;  Garvey  v.  New  York  d  C.  Mail 
S.  S.  Co.  (1898)  26  App.  Div.  456,  50 
N.  Y.  Supp.  77  (fellow  servant  suddenly 
started  a  machine  while  plaintiff  was 
in  a  dangerous  position)  ;  St.  Louis, 
was  in  a  dangerous  position)  ;  St.  Louis, 
I.  M.  d  S.  R.  Go.  V.  Ferguson  (1898) 
65  Ark.  126,  44  S.  W.  1123  (servant  at- 
tempted to  board  a  pay  car  while  upon 
a  moving  turntable,  and  was  pushed  off 
by  a  fellow  employee  who  was  alight- 
ing) • 

6  Yager  v.  Atlantic,  M.  d  0.  R.  Co. 
(1882)  4  Hughes,  192,  88  Fed.  773; 
Soderman  v.  Kemp  (1895)  145  N.  Y. 
427,  40  N.  E.  212,  reversing  70  Hun,  449, 

24  N.  Y.  Supp.  401. 


•§  1420]  COMMON  EMPLOYMENT— CONTINUED.  4065 

■dicates  that  the  injury  was  due  to  the  concurrent  negligence  of  the 
plaintiff  himself  and  of  his  fellow  servants.' 

In  far  the  largest  number  of  instances  this  power  of  the  court  is 
exercised  in  favor  of  the  employers,  but  if  the  finding  of  a  jury  should 
happen  to  be  against  the  plaintiff,  the  verdict  will  be  set  aside  if  the 
•evidence  shows  that  the  injury  was  due  to  the  negligence  of  one  who 
was  not  a  coservant.' 

[If  the  evidence  is  not  conclusive  that  the  relationship  of  fellow 
servants  existed,  the  question  is  for  the  jury.^] 


IB.  Theory  that  community  of  employment  depends  solely  on 

WHETHER    THE    DELINQUENT    SEEVANt's    N: 
contemplated  by  the  INJURED  SERVANT. 


WHETHER    THE    DELINQUENT    SERVANt's    NEGLIGENCE   WAS    A    RISK 


1420.  [495]  Generally. — The  theory  adopted  by  one  school  of 
thought  is  a  direct  deduction  from  the  bare  legal  principle  by  which 
an  agreement  on  the  part  of  a  servant  to  assume  the  risks  of  injury 
from  the  negligence  of  his  fellow  workmen  is  implied  for  the  reason 
that  he  must  be  taken  to  have  contemplated  such  risks  as  one  of  the 
ordinary  incidents  of  his  work.  If  the  conception  underlying  this 
principle,  that  the  master  is  relieved  of  responsibility  because  the 
danger  of  being  thus  injured  is  known  by  the  servant  to  be  a  natural 
consequence  of  his  entering  the  employment,^  is  followed  out  to  its 

s Keys  V.  Pennsylvania  Co.   (1886)    1  ^Hartley    v.    Chicago    &    A.    R.    Co. 

Sadler   (Pa.)   316,  3  Atl.  15;  Brown  v.  (1902)     197    111.    440,    64    N.    E.    382; 

Maxwell    (1844)    6   Hill,    592,    41    Am.  Spring     Valley    Coal     Co.    v.     RoUzas 

Dec.  771  ;  Missouri  P.  R.  Co.  v.  Texas  &  (1904)    207  111.  226,  69  N.  E.  925;  In- 

P.  R.  Co.  (1887)  31  Fed.  527;  Ward  v.  diana,  I.  &  I.  R.  Co.  v.  Otstot   (1904) 

Chesapeake  d  0.  R.  Co.    (1894)    39  W.  212  111.  429,  72  N.  E.  387;    McCullooh 

Va.  46,  19  S.  E.  389  (brakeman  and  fel-  v.  Illinois  Steel  Co.  (1910)  243  111.  464, 

low    servants    failed    to    notice    signal  90  N.  E.  664. 

showing  that  a  passing  train  was  to  be  The  court  cannot  take  from  the  jury 
followed  by  another  section)  ;  Felch  v.  an  action  by  a  servant  to  recover  from 
Allen  (1868)  98  Mass.  572  (injury  his  employer  for  injuries  due  to  the 
■caused  by  plaintiff's  following  the  un-  act  of  another  servant,  unless  the  evi- 
authorized  suggestion  of  a  coservant  to  dence  proves  conclusively  that  the  rela- 
use  an  elevator,  not  then  in  safe  condi-  tion  of  fellow  service  existed  between 
tion,  for  the  purpose  of  the  raising  of  the  two  employees.  Illinois  Steel  Co.  v. 
materials  from  the  basement  to  the  at-  Ziemkowski  (1906)  220  111.  324,  4 
tic  of  a  factory);  Stephen  v.  Stevens  L.R.A.(N.S.)  1161,  77  N.  E.  190,  af- 
(1893)  49  N.  Y.  S.  R.  850,  21  N.  Y.  firming  (1905)  123  111.  App.  285. 
"Supp.  721  ( plaintiff  put  his  hand  close  i  "When  the  service  to  be  rendered 
to  a  circular  saw  at  the  direction  of  a  requires  for  its  performance  the  employ- 
fellow  workman).  ment  of  several  persons,     .     .     .     there 

7  Torian  v.    Richmond   &   A.   R.    Co.  is  necessarily  incident  to  the  service  of 

(1887)   84  Va.  192,  4  S.  B.  339;  Swm-  each  the  risk  that  others  may  fail  in 

■60s  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  the   vigilance  and  caution  essential   to 

<1908)  134  Mo.  App.  460,  114  S.  W.  567.  his  safety."    Chicago,  M.  d  St.  P.  R.  Co. 

M.  &  S.  Vol.  IV.— 255. 
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logical  conclusions,  and  no  account  is  taken  of  any  of  the  extraneous 
factors  which,  from  other  points  of  view,  may  be  conceived  to  have  a 
bearing  upon  the  question  (see  §§  1425  et  seq.,  post),  we  are  mani- 
festly conducted  to  the  conclusion  that,  in  determining  whether  or  not 
there  was  a  common  employment,  as  between  two  servants,  the  neces- 
sary, and  the  only  proper,  question  to  ask  is  whether  or  not  their  du- 
ties were  so  related  that  each  of  them  must  have  known  himself  to  be 
exposed  to  the  risk  of  being  injured,  in  the  event  of  the  other's  com- 
mitting a  negligent  act;  and  that  this  risk  was  so  normal,  and  so 
likely  to  eventuate  in  actual  disaster,  that  it  was  presumably  consid- 
ered by  each  of  them  in  fixing  the  amount  of  the  compensation  which 
they  were  willing  to  receive  for  their  services.* 


V.  Ross   (1884)   112  U.  S.  377,  28  L.  ed. 
787,  5  Sup.  Ct.  Rep.  184. 

8  In  the  leading  case  of  Morgan  v. 
Vale  of  Neath  R.  Co.  (1864)  5  Best  & 
S.  570,  where  the  point  made  was  that 
plaintiflF,  who  was  employed  to  do  car- 
penter's work  on  the  station,  and  was 
injured  through  an  engine's  striking  the 
scaffold  on  which  he  was,  was  not  em- 
ployed in  the  same  work  as  those  who 
were  employed  in  working  the  railway 
traffic;  and  it  was  contended  that  it  was 
essential  that  the  servants  should  be  in 
a  common  employment  and  working  for 
a  common  object.  Blackburn,  J.,  said: 
"I  quite  agree  that  it  is  necessary  that 
the  employment  must  be  common  in  this 
sense, — that  the  safety  of  the  one  serv- 
ant must,  in  the  ordinary  and  natural 
course  of  things,  depend  on  the  care  and 
skill  of  the  others.  This  includes  al- 
most, if  not  every,  case  in  which  the 
servants  are  employed  to  do  joint  work, 
but  I  do  not  think  it  is  limited  to  such 
cases.  There  are  many  cases  where  the 
immediate  object  on  which  the  one  serv- 
ant is  employed  is  very  dissimilar  from 
that  on  which  the  other  is  employed, 
and  yet  the  risk  of  injury  from  the  neg- 
ligence of  the  one  is  so  much  a  natural 
and  necessary  consequence  of  the  em- 
ployment which  the  other  accepts  that 
it  must  be  included  in  the  risks  which 
are  to  be  considered  in  his  wa<ies.  I 
think  that,  whenever  the  employment  is 
such  as  necessarily  to  bring  the  person 
accepting  it  into  contact  with  the  traflic 
of  the  line  of  railway,  risk  of  injury 
from  the  carelessness  of  those  managing 
that  traffic  is  one  of  the  risks  neces- 
sarily and  naturally  incident  to  such  an 
employment,  and  witJiin  the  rule."   Aft- 


er referring  to  the  view  of  Pollock, 
C.  B.,  in  Waller  v.  South-Eastern  R.  Go. 
(1863)  32  L.  J.  Exch.  N.  S.  205,  2 
Hurlst.  &  C.  102,  9  Jur.  N.  S.  501,  8 
L.  T.  N.  S.  325,  11  Week.  Rep.  731,  that 
in  deciding  a  case  the  judge  should 
"consider  what  are  the  dangers  which 
any  servant  engages  to  encounter,  and 
look  at  the  probable  dangers  attendant 
upon  entering  the  engagement  in  ques- 
tion," the  opinion  proceeds  thus:  "Ap- 
plying the  same  principle  to  the  present 
case,  I  think  that  we  ought  to  hold  that 
the  plaintiff,  in  accepting  an  employ- 
ment to  work  in  the  station  whilst  the 
traffic  was  being  carried  on,  and  which 
must  have  brought  him  close  to  the  traf- 
fic, accepted  one  which  necessarily  must 
have  exposed  him  to  danger  from  the 
carelessness  of  those  conducting  the 
traffic,  and  must  be  taken  as  between 
himself  and  his  employers,  to  have  tak- 
en upon  himself  that  risk." 

Chief  Justice  Cockburn  thought  that 
the  plaintiff  and  the  negligent  servants 
were  not  "fellow  laborers  engaged  in  a 
common  work,"  but  felt  obliged  to  defer 
to  the  authority  of  Hutchinson  v.  York, 
N.  &  B.  R.  Co.  (1850)  5  Exch.  343,  19 
L.  J.  Exch.  N.  S.  296,  14  Jur.  837,  and 
Waller  v.  South-Eastern  R.  Go.  (1863) 
2  Hurlst.  &  C.  102,  32  L.  J.  Exch.  N.  S. 
205,  9  Jur.  &  S.  501,  8  L.  T.  N.  S. 
325,  11  Week.  Rep.  731.  By  the  ex- 
chequer chamber  (L.  R.)  1  Q.  B.  149, 
the  argument  of  Blackburn,  J.,  was 
adopted  as  a  whole,  Pollock,  C.  B.,  mere- 
ly adding:  "It  appears  to  me  that  we 
should  be  letting  in  a  flood  of  litigation, 
were  we  to  decide  the  present  case  in 
favor  of  the  plaintiff.  For,  if  a  carpen- 
ter's employment  is  to  be  distinguished 
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It  is  important  to  note  that,  for  the  purposes  of  this  rule,  the  nonan- 
ticipation  of  the  servant  is  material  only  in  so  far  as  it  may  be  re- 


from  that  of  the  porters  employed  by 
the  same  company,  it  will  be  sought  to 
split  up  the  employees  in  every  large 
establishment  into  diflferent  departments 
of  service,  although  the  common  object 
of  their  employment,  however  different, 
is  but  the  furtherance  of  the  business 
of  the  master;  yet  it  might  be  said,  with 
truth  that  no  two  had  a  common  imme- 
diate object." 

In  Hutchinson  v.  York,  N.  &  B.  R. 
Go.  (1850)  5  Exch.  343,  it  was  con- 
tended that,  even  admitting  the  defend- 
ants would  not  be  liable  for  any  neglect 
on  the  part  of  those  who  were  managing 
the  train  in  one  of  the  carriages  of 
which  the  plaintiff  was  traveling,  yet 
there  could  be  no  principle  exempting 
them  from  liability  for  the  acts  of  those 
who,  though,  equally  with  him,  servants 
of  the  defendants,  were  not,  at  the  time 
of  the  accident,  engaged  in  any  common 
act  of  service  with  him.  But  Alderson, 
B.,  said:  "We  do  not  think  there  is 
any  real  distinction  between  the  two 
cases.  The  principle  is  that  a  servant, 
when  he  engages  to  serve  a  master,  un- 
dertakes, as  between  him  and  his  mas- 
ter, to  run  all  the  ordinary  risks  of  the 
service,  and  this  includes  the  risk  of 
negligence  on  the  part  of  a  fellow  serv- 
ant, whenever  he  is  acting  in  discharge 
of  his  duty  as  servant  of  him  who  is 
the  common  master  of  both.  The  death 
of  Hutchinson  appears  on  the  pleadings 
to  have  happened  while  he  was  acting 
in  the  discharge  of  his  duties  to  the 
defendants  as  his  master,  and  to  have 
been  the  result  of  carelessness  on  the 
part  of  one  or  more  other  servant  or 
servants  of  the  same  master  while  en- 
gaged in  their  service;  and  whether  the 
death  resulted  from  the  mismanagement 
of  the  one  train  or  of  the  other,  or  of 
both,  does  not  affect  the  principle;  in 
any  ease  it  arose  from  carelessness  or 
want  of  skill,  the  risk  of  which  the  de- 
ceased had,  as  between  himself  and  the 
defendants,  agreed  to  run." 

Compare  the  language  used  by  Lord 
Cranworth  in  Bartonshill  Coal  Co.  v. 
Reid  (1858)  3  Macq.  H.  L.  Gas.  266,  4 
.lur.  N.  S.  767,  as  quoted  in  §  1421, 
post. 

In  Charles  v.  Taylor  (1878)  L.  R.  3 
C.  P.  Div.  492,  the  court  held  the  de- 
fense of  coservice  to  be  applicable  to  a 


case  where  a  servant  of  a  brewer,  whose 
duty    it    was    to    assist    in    unloading 
barges,  was  injured  by  the  negligence  of 
a  servant  who  was  shifting  barrels  in 
the   brewery   itself,    and   who   had   fre- 
quently been  at  the  same  spot  where  the 
barrels   were   being   moved.     Cotton,   L. 
J.,   said:      "In   the   case   before   us   the 
plaintiff  was  employed  in  the  business  of 
the  brewery,  and  it  must  be  taken  that 
the  defendants,  as  masters,  pointed  out 
that  they  would  engage  other  servants, 
whose   acts,   as   between   them   and   the 
plaintiff,  were  not  to  be  considered  as 
the  defendants'.   The  plaintiff  knew  that 
other    persons    would    be    employed    in 
carrying  on  the  business  of  the  brewery ; 
barrels    are   used   for   the   purposes    of 
brewing,  and  the  servant  by  whose  neg- 
ligence the  injury  was  inflicted  was,  at 
the   time    of   the    accident,   engaged   in 
the  work  of  the  brewery.    According  to 
the  authorities,  in  order  to  exempt  the 
master  from  liability,  it  is  unnecessary 
that  the  employment  should  be  of  the 
same  nature,  if  there  is  a  common  ob- 
ject, and  if  it  must  be  taken  that  for 
the  purpose  of  effecting  that  object  the 
master    must    employ    other    servants." 
Brett,  L.  J.,  said:   "I  shall  now  enun- 
ciate one  principle  relating  to  the  ques- 
tion;   I   do   not   say   there  may  not  be 
more.     It  is  this:   When  the  two  serv- 
ants are  servants  of  the  same  master, 
and    where    the    service    of    each    will 
bring  them  so  far  to  work  in  the  same 
place   and   at   the   same   time  that   the 
negligence  of  one  in  what  he  is  doing  as 
part  of  the  work  which  he  is  bound  to 
do  may  injure  the  other  whilst  doing 
the  work  which  he  is  bound  to  do,  the 
master  is  not  liable  to  the  one  servant 
for  the  negligence  of  the  other.    This  is 
a    formula,    though    not    the    only   one. 
Let  me  apply  this  formula  to  the  facts 
before  us;    the   service   of  the  plaintiff 
would  compel  him  to  work  at  the  same 
time  and  in  the  same  place  as  the  serv- 
ant engaged  in  moving  the  barrels,  so 
that  the  negligence  of  the  latter  in  mov- 
ing the  defendants'  barrels  might  injure 
the  plaintiff  whilst  engaged  in  unload- 
ing the  barge;  the  negligence  of  the  one 
in  his  work  might  cause  injury  to  the 
other  whilst  employed  in  his  work.     I 
think  that  Lopes,  J.,  was  right  in  hold- 
ing that  the  defendants,  who  were  the 
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solved  into  an  excusable  incapacity  to  forecast  the  probability  of  in- 
jury from  the  particular  servant  who  was  guilty  of  the  negligent  act 


employers  of  both  the  plaintiff  and  the 
servant  who  was  guilty  of  negligence, 
were  not  liable  for  the  accident;  it  was 
not  necessary,  in  order  to  exempt  the 
defendants,  that  the  two  servants  should 
be  engaged  in  the  same  kind  of  work." 

In  Lovell  v.  Howell  (1876)  L.  R.  1 
C.  P.  Div.  161,  45  L.  J.  C.  P.  N.  S.  387, 
34  L.  T.  N.  S.  183,  24  Week.  Rep.  672, 
recovery  was  denied  on  a  somewhat  sim- 
ilar showing  of  facts,  the  court  declar- 
ing that  though  it  was  no  part  of  the 
plaintiff's  duty  to  assist  in  the  general 
work  of  a  warehouse, — as,  for  example, 
in  the  raising  or  lowering  sacks  to  or 
from  the  upper  floors,  but  that  his  duty 
was  confined  to  the  care  and  manage- 
ment of  the  craft  coming  to  the  prem- 
ises,—  yet  the  essential  fact  was  that  it 
was  also  a  part  of  his  duty  to  go  to  the 
office  for  orders,  and  that  in  the  course  of 
this  duty  he  would  have  to  pass  through 
tb(!  warehouse  and  out  into  the  street  by 
the  door  at  which  the  process  of  lifting 
the  sacks  from  the  wagon  was  carried 
on,  where  he  would  necessarily  have  to 
encounter  the  risk  of  injury  from  neg- 
ligence of  others  in  the  same  employ, — 
one  of  the  contemplated  risks  of  the 
service. 

In  Randall  v.  Baltimore  &  0.  R.  Co. 
(1883)  109  U.  S.  478,  27  L.  ed.  1003,  3 
Sup.  Ct.  Rep.  322,  the  court,  in  summing 
up  its  reasons  for  refusing  to  allow 
the  plaintiff  to  recover,  said  with  re- 
spect to  him  and  the  negligent  servant: 
"The  duties  of  the  two  bring  them  to 
work  at  the  same  place  at  the  same 
time,  so  that  the  negligence  of  the  one 
in  doing  his  work  may  injure  the  other 
in  doing  his  work.  Their  separate  serv- 
ices have  an  immediate  common  object, 
■ — the  moving  of  the  trains.  Neither 
works  under  the  orders  or  control  of  the 
other." 

In  Northern  P.  R.  Co.  v.  Eambly 
(1894)  154  U.  S.  357,  38  L.  ed.  1013,  14 
Sup.  Ct.  Rep.  983,  the  court  said:  "As  a 
laborer  upon  a  railroad  track,  either  in 
switching  trains  or  repairing  the  track, 
is  constantly  exposed  to  the  danger  of 
passing  trains,  and  bound  to  look  out 
for  them,  any  negligence  in  the  manage- 
ment of  such  trains  is  a  risk  which  may 
or  should  be  contemplated  by  him  in 
entering  upon  the  service  of  the  com- 


pany.    This  is  probably  the  most  satis- 
factory test  of  liability." 

Compare  the  language  used  in  Nor- 
folk &  W.  R.  Co.  V.  Nuckols  (1895)  91 
Va.  193,  21  S.  E.  342,  as  quoted  in 
§  1423,  note  1,  subd.    (d),  post. 

In  another  case  the  servants  were  de- 
scribed as  being  "engaged,  in  duties 
which  brought  them  to  work  at  the 
same  place,  at  the  same  time,  under 
circumstances  in  which  the  carelessness 
of  one  might  be  fatal  to  the  safety  of 
the  other."  Naylor  v.  New  York  C.  &  H. 
R.  R.  Co.   (1888)   33  Fed.  801. 

In  another  they  were  said  to  be  "en- 
gaged together  at  the  same  place  in  a 
work  that  required  co-operation,  and 
such  associations  as  would  bring  them 
into  frequent  contact  with  each  other." 
Bier  v.  Jeffersonville,  M.  &  I.  R.  Co. 
(1892)   132  Ind.  78,  31  N.  E.  471. 

In  Wells  V.  O'Hare  (1904)  209  111. 
627,  70  N.  E.  1056,  the  court  says  that 
among  the  risks  incident  to  the  busi- 
ness which  the  servant  is  understood  to 
take  upon  himself  by  the  contract  of 
hiring  are  those  arising  from  the  care- 
less or  wrongful  acts  of  fellow  servants. 
In  another  the  court,  in  laying  it 
down  that  the  test  of  a  master's  liabil- 
ity for  injury  to  one  servant  caused  by 
the  negligence  of  another  is  "whether 
the  injury  is  within  the  risk  ordinarily 
incident  to  the  service  undertaken,"  and 
that  it  was  error  to  instruct  a  jury  that, 
if  they  believe  from  the  evidence  in  the 
case  that  the  deceased  was  engaged  in 
the  business  of  repairing  cars  on  a  re- 
pair track,  and  was  in  no  way  connected 
with  the  running  of  cars,  and  had  noth- 
ing to  do  with  the  cars  being  near,  then 
he  was  not  a  fellow  servant  of  those  en- 
gaged in  running  the  cars,  said:  The 
fact  that  Brown  was  in  no  way  con- 
nected with  the  running  of  cars,  and  had 
nothing  to  do  with  the  cars  being  near, 
or  that  he  was  engaged  in  a  separate 
department  from  that  of  those  engaged 
in  moving  the  cars,  should  not  control 
the  other  facts,  vis:.,  that  the  track  on 
which  he  was  at  work,  and  the  tracks 
on  which  the  duties  of  the  switchman 
and  engineer  were  being  performed  at 
the  same  time,  were  in  close  proximity 
to  each  other,  converging  with  their 
switches  near  the  same  point,  so  that 
the   negligence   or   inadvertence   of   the 
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switchman  in  operating  the  switches 
and  moving  the  trains  was  liable  to 
endanger  him.  St.  Louis,  A.  &  T.  R.  Co. 
V.  Triplett  (1891)  54  Ark.  289,  11 
L.R.A.  773,  15  S.  W.  831,  16  S.  W.  266. 

In  a  later  decision  by  this  court  it  is 
stated  as  a  ground  for  predicating  co- 
service,  that  the  risk  was  "natural  and 
normal."  St.  Louis  S.  W.  R.  Go.  v. 
Henson  (1895)  61  Ark.  302,  32  S.  W. 
1079. 

In  holding  that  a  founder  in  a  blast 
furnace,  in  charge  of  the  inside  work  of 
such  furnace,  assumes  the  risk  of  the 
negligent  management  of  locomotives 
used  by  the  same  company  in  moving 
cars  over  crossings  on  its  premises,  his 
duty  requiring  him  to  use  those  cross- 
ings to  a  considerable  extent,  the  court 
expressly  rejected  the  contention  "that 
there  was  nothing  in  the  nature  of  his 
employment  to  subject  him  to  such  a 
risk."  Adams  v.  Iron  Cliffs  Co.  (1889) 
78  Mich.  271,  18  Am.  St.  Rep.  441,  44 
N.  W.  270. 

Other  passages  illustrating  the  same 
conception  as  the  above  decisions  are 
these:  "Servants  .  .  .  are  engaged 
in  a  common  employment,  when  each  of 
them  is  occupied  in  service  of  such  a 
kind  that  all  the  others,  in  the  exercise 
of  ordinary  sagacity,  ought  to  be  able 
to  foresee,  when  accepting  their  em- 
ployment, that  it  may  probably  expose 
them  to  the  risk  of  injury  in  case  he 
is  negligent."  Baird  v.  Pettit  (1872) 
70  Pa.  477.  Compare  Mullom  v.  Phila- 
delphia &  8.  Mail  S.  8.  R.  Co.  (1875) 
78  Pa.   25,   21   Am.  Rep.   2. 

A  servant  assumes  the  risk  of  a  fel- 
low servant's  negligence,  even  though 
the  latter  is  "in  a  position  of  greater 
responsibility  or  a  different  line  of  em- 
ployment, so  long  as  both  are  in  the 
same  general  business,  so  that  the  neg- 
ligence cf  one  may  contribute  to  the 
danger  of  the  other."  Quincy  Min.  Co. 
V.  Kitts  (1879)  42  Mich.  34,  3  N.  W. 
240,  per  Cooley,  J. 

The  servant's  remedy  is  "restricted  by 
the  contract  only  as  to  the  negligence 
of  fellow  servants  engaged  in  the  same 
general  service,  or  those  employed  in  the 
conduct  of  one  common  enterprise  or  un- 
dertaking, or  those  whose  employment 
is  such  that,  by  their  negligence  in  the 
usual  line  of  their  drfty,  he  might  rea- 
sonably expect  to  be  endangered,  or 
those  whose  negligence  might  be  under- 
stood   to   be    incident   to   his    service." 


FifieU  V.  Northern  R.  Co.  (1860)  42  N. 
H.  225. 

Common  employment  is  service  of 
such  kind  that,  in  the  exercise  of  ordi- 
nary sagacity,  all  who  engage  in  it  may 
be  able  to  foresee,  when  accepting  it, 
that,  through  the  negligence  of  fellow 
servants,  it  may  probably  expose  tliem 
to  injury.  McAndrews  v.  Burns  (1876) 
39  N.  J.  L.  117;  Ewan  v.  Lippincott 
(1885)  47  N.  J.  L.  192,  54  Am.  Rep. 
148. 

The  following  instruction  has  been  ap- 
proved: "A  fellow  servant  is  one  en- 
gaged with  another  under  a  common 
master,  and  in  the  same  common  em- 
ployment, so  that  they  are  brought  in 
contact  with  each  other,  notwithstand- 
ing that  they  are  subject  to  the  orders, 
and  under  the  exclusive  control,  of  sep- 
arate bosses  or  foremen,  and  in  different 
work  in  the  same  service."  Parrish  v. 
Pensacola  &  A.  R.  Co.  (1891)  28  Fla. 
251,  9  So.  659. 

In  Conlin  v.  Charleston  (1868)  15 
Rich.  L.  201  (see  §  1423,  note  1,  subd. 
(n)  post)  the  court  approved  of  the 
test  propounded  by  Blackburn,  J.,  in 
Morgan  v.  Vale  of 'Neath  R.  Co.  (1865) 
5  Best.  &  S.  736,  L.  R.  1  Q.  B.  149,  35 
L.  J.  Q.  B.  N.  S.  23,  13  L.  T.  N.  S.  564, 
14  Week.  Rep.  144,  and  held  that  an  in- 
struction was  unduly  restrictive  by 
which  the  jury  were  told  that  the  de- 
fense of  common  employment  is  avail- 
able only  where  the  two  servants  are 
engaged  in  a  common  business  which 
their  joint  efforts  are  required  to  ac- 
complish. 

Prior  to  the  definitive  adoption  of  the 
"consociation"  doctrine  (see  subtitle  C, 
post)  a  similar  theory  of  common  em- 
ployment was  sometimes  propounded  in 
Illinois. 

In  Valtez  v.  Ohio  &  M.  R.  Co.  (1877) 
85  111.  500,  it  was  said  that  "a  proper 
test  of  the  existence  of  this  relation  [of 
fellow  servant]  may  be  to  inquire 
whether  the  negligence  of  the  one  is 
likely  to  inflict  injury  on  the  other. 

When  the  ordinary  duties  and  occu- 
pations of  the  servants  of  a  common 
master  are  such  that  one  is  necessarily 
exposed  to  hazard  by  the  carelessness  of 
another,  they  must  be  supposed  to  have 
voluntarily  taken  the  risks  of  such  pos- 
sible carelessness  when  they  entered  the 
service,  and  must  be  regarded  as  fellow 
servants  within  the  meaning  of  this 
rule.  Chicago  &  A.  R.  Co.  v.  Murphy 
(1870)  53  111.  336,  339,  5  Am.  Rep.  48. 
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in  question.  The  mere  fact  that  the  negligent  act  itself  was  one 
which  could  not  have  been  reasonably  foreseen  does  not  take  the  case 
out  of  the  operation  of  the  general  rule.^ 

1421.  [496]  Diversity  of  duties  or  departments  not  sufficient  to  ex- 
clude defense  of  common  employment. —  The  principle  laid  down  in 
the  preceding  section  is  accepted  as  the  test  of  common  employment  by 
a  large  majority  of  the  courts.  See  illustrative  cases,  §  1423,  post. 
One  of  its  corollaries  is  that  the  plaintiff  is  precluded  from  recovery 
wherever  the  functions  which  he  and  the  negligent  eoemployee  were 
discharging,  although  not  identical,  or  even  similar,  in  character, 
were  yet  such  that  the  two  servants  were  "contributing  directly  to  the 
common  object  of  their  common  employer"  in  that  enterprise  for 
which  their  services  were  engaged.^  Or,  to  employ  a  terminology 
which  is  frequently  found  in  the  books,  the  injured  servant's  right 
to  recover  does  not  depend  upon  the  fact  that  he  may  have  been  in  a 
different  department  of  the  service  from  the  delinquent.^ 


3  Brodew  v.  Valley  Falls  Co.  ( 1889 ) 
:6  R.  I.  448,  17  Atl.  54. 

^Bartonshill  Coal  Co.  v.  Reid  (1858) 
3  Macq.  H.  L.  Cas.  266,  4  Jur.  N.  S. 
767,  per  Lord  Cranvvorth.  Compare  the 
equivalent  phrases  quoted  in  §  1418, 
note  2,  ante) .  Compare  also  the  Ian- 
gauge  of  Brett  and  of  Cotton  L.  JJ.,  in 
Charles  v.  Taylor  (1878)  L.  R.  3  C.  P. 
Div.  492,  38  L.  T.  N.  S.  773,  27  Week. 
Rep.  32,  as  quoted  in  §  1420,  note  2, 
ante. 

"The  question  arises,  Who  are  fellow 
servants  in  contemplation  of  law^?  To 
constitute  such,  they  need  not  at  the 
time  be  engaged  in  the  same  particular 
work.  It  is  sufficient  if  they  are  in  the 
employment  of  the  same  master,  en- 
gaged in  the  same  common  work,  to  per- 
form duties  and  services  for  the  same 
general  purposes."  Lehigh  Valley  Coal 
Co.  V.  Jones  (1878)  86  Pa.  439;  repeat- 
ed in  Leicis  v.  Seifert  (1887)  116  Pa. 
628,  2  Am.   St.  Rep.  631,   11  Atl.  514. 

"When  there  is  one  general  object,  in 
attaining  which  a  servant  is  exposed  to 
risk,  if  he  is  injured  by  the  negligence 
of  another  servant  whilst  engaged  in 
furthering  the  same  object,  he  is  not 
entitled  to  sue  the  master,  and  it  does 
not  matter  that  they  were  not  engaged 
in  the  same  kind  of  work."  Blake  v. 
Main  C.  R.  Co.  (1879)  70  Me.  60,  35 
Am.  Rep.  297. 

"A  common  employment  upon  the 
same  identical  work"  is  not  necessary 


to  let  in  the  defense  of  coservice;  it  is 
sufficient  if  there  is  "a  general  commu- 
nity of  employment."  M'Eniry  v.  Wa- 
terford  &  K.  R.  Co.  (1858)  8  Ir.  C.  L. 
Rep.  315,  per  Lefroy,  Ch.  J. 

That  the  essential  question  is  whether 
the  services  of  the  negligent  and  injured 
servant  were  "directed  to  the  accom- 
plishment of  the  same  general  end"  was 
recognized  in  Louisville  &  N.  R.  Co.  v. 
Stuher  (1901)  54  L.R.A.  696,  48  C. 
C.  A.  149,  108  Fed.  934,  reversing 
(1900)    102  Fed.  421. 

2  Examples  of  this  form  of  expression 
are  found  in  Norfolk  &  W.  R.  Co.  v. 
Nuckols  (1895)  91  Va.  195,  21  S.  E. 
342;  Farwell  v.  Boston  cC-  W.  R.  Corp. 
(1842)  4  Met.  49,  38  Am.  Dec.  339; 
New  York  cC  N.  E.  R.  Co.  v.  Hyde 
(1893)  5  C.  C.  A.  461,  5  U.  S.  App.  443, 
56  Fed.  188;  Wonder  v.  Baltimore  &  0. 
R.  Co.  (1870)  32  Md.  411,  3  Am.  Rep. 
143 ;  Brodeur  v.  Valley  Falls  Co.  ( 1889 ) 
16  R.  I.  448,  17  Atl.  54;  Gollan  v.  Bull 
(1896)  113  Cal.  593,  45  Pac.  1017;  Vn- 
fried  v.  Baltimore  d  0.  R.  Co.  (1890) 
34  W.  Va.  260,  12  S.  E.  512;  Neal  v. 
Northern  P.  R.  Co.  (1894)  57  Minn. 
365,  59  N.  W.  312;  Roberts  v.  Chicago, 
St.  P.  M.  d  0.  R.  Co.  (1885)  33  Minn. 
218,  22  N.  W.  389 ;  Foster  v.  Minnesota 
C.  R.  Go.  (1869)  14  Minn.  360,  Gil. 
277;  Enright  v. 'Toledo,  A.  A.  &  N.  M. 
R.  Co.  (1892)  93  Mich.  409,  53  N.  W. 
536;  Illinois  Steel  Co.  v.  Lulenski 
(1907)    136  111.  App.   332;    Enright  v. 
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If  we  have  regard  to  the  usual  arrangement,  which,  in  the  case  of 
a  difference  of  departments,  would  place  the  servants  in  each  under 
the  control  of  different  agents  of  the  master,  the  above  rule  is  usually 
susceptible  of  being  also  expressed  in  the  form  that  the  fact  of  the 
two  servants  receiving  their  orders  from  different  superiors  is  in- 
effectual to  exclude  the  defense  of  coservice,  in  any  case  in  which  the 
other  elements  of  that  defense  are  present.* 

1422.  [497]  Contiguity  a  material,  though  not  decisive,  factor. — In 
numerous  instances  a  servant's  contemplation  and  inferential  ac- 
ceptance of  the  risk  of  his  fellow  servant's  negligence  are  suggested  by 
the  fact  that  their  duties,  although  diverse  in  kind,  were  obviously 
such  that  they  might  at  any  time  be  brought  into  close  proximity  to 
each  other ;  *  and  the  authorities  show  that  this  circumstance  is  almost 
decisive  against  the  plaintiff.   But  the  essence  of  his  disability  to  re- 

OUver  &  Burr   (1903)   69  N.  J.  L.  357,  disconnected  that  each  one  may  be  re- 

101  Am.  St.  Eep.  710,  55  Atl.  277;   W.  garded  as  a  separate  undertaking.     At- 

R.  Trigg  Go.  v.  Lindsay  (1903)  101  Va.  chison  d  E.  Bridge  Go.  v.  Miller  (1905) 

193,  43  S.  E.  349;   Southern  E.  Co.  v.  71    Kan.    13,    1    L.R.A.(N.S.)     682,    80 

Smith  (1907)  107  Va.  553,  59  S.  E.  372;  Pac.   18. 

New    Orleans,    J.    d    O.    N.    R.    Co.    v.  s  Slater  v.   Jewett    (1881)    85   N.   Y. 

Hughes    (1873)    49   Miss.   258;    Bogard  70,  39  Am.  Rep.  627  (see  §  1423,  note  1, 

V.  Louisville,  E.  &  St.  L.  R.  Co.   (1884)  subd.   (a),  post)  ;  Adams  v.  Iron  Cliffs 

100  Ind.  491;   Snyder  v.  Viola  Min.  &  Co.    (1889)    78  Mich.   271,   18   Am.   St. 

Smelting   Go.    (1891)    3   Idaho,    28,   26  Rep.    441,    44   N.    W.   270;    Chicago    & 

Fa.c.  127 ;  Texas  d  P.  R.  Co.  V.  Marring-  A.   R.    Co.    v.    Murphy    (1870)     53    111. 

ion    (1884)    62  Tex.  597;    Trinity  &  8.  336,  5  Am.  Eep.  48;  Knathtla  v.  Oregon 

R.  Go.  V.  Mitchell   (1889)    72  Tex.  609,  Short  Line  &   V.  N.  R.  Co.    (1891)    21 

10  S.   W.   698;    St.   Louis,  A.   d   T.  R.  Or.   136,   27  Pac.  91.     It  is  not  essen- 

€o.   V.    Welch    (1888)    72   Tex.   298,   2  tial   to    render   employees    fellow    .serv- 

L.R.A.   839,   10  S.   W.   529 ;   Jenkins  v.  ants     that     the     same     foreman     have 

Richmond  &  D.  R.  Co.   (1893)   39  S.  C.  charge  of  them  both.     Trcka  v.  Burling- 

507,    39    Am.    St.    Rep.    750,    18    S.    E.  ton  C.  R.  d  N.  R.  Go,  (1896)   100  Iowa, 

182;   Louisville  d  N.  R.   Go.  v.  Stuher  205,  69  N.  W.  422;  Jackson  v.  Lincoln 

(1901)   54  L.R.A.  696,  48  C.  C.  A.  149,  Min.  Co.    (1904)    106  Mo.  App.  441,  80 

108    Fed.    934,    reversing     (1900)     102  S.  W.  727;   Taylor  v.  Washington  Mill 

Fed.  421.  Co.    (1908)   50  Wash.  306,  97  Pac.  243. 

An  instruction  that  where  persons  are  1  This  aspect  of  the  situation  is  em- 

■engaged    in    the    same    department    of  phasized  in  several  of  the  cases  cited  in 

■work,  and  one  is  injured  as  the  result  note  2   to  the  last  section.     See,  espe- 

of  a  fellow  servant's  negligence,  he  can-  cially,  Morgan  v.  Vale  of  Neath  R.  Co. 

not  recover  if  it  is  done  in  the  ordinary  (1865)   5  Best  &  S.  736,  L.  R.  1  Q.  B. 

employment,    is   not   prejudicial   to   de-  149,  35  L.  J.  Q.  B.  N.  S.  23,  13  L.  T. 

fendant,   in   an   action  by   an  employee  N.  S.  564,  14  Week.  Rep.  144;   Charles 

for  injuries,  as  limiting  the  doctrine  of  v.  Taylor  (1878)  L.  R.  3  C.  P.  Div.  492, 

fellow  servants  to  servants  engaged  in  38  L.  T.  N.  S.  773,  27  Week.  Rep.  32 

the   same   department  of  work.     Hicks  (opinion    of    Brett,    L.    J.)  ;    Lovell    v. 

V.    Southern    R.    Co.    (1901)     63    S.    C.  Uoioell   (1876)   L.  R.  1  C.  P.  Div.  161, 

559,  38  S.  E.  725,  41  S.  E.  753.  45  L.  J.  C.  P.  N.  S.  387,  34  L.  T.  N.  S. 

The    assignment    of    servants    of    the  183,   24   Week.   Rep.   672;    Northern  P. 

same  master  to  separate  departments  of  K.    Co.   v.   HamUy    (1894)    154   U.   S. 

the   same   general   enterprise   does    not  357,   38  L.  ed.   1013,  14  Sup.  Ct.  Eep. 

affect  their  relation  as  fellow  servants,  983;  Randall  v.  Baltimore  &  0.  R.  Co. 

unless    such    departments    are    so    far  (1883)    109  U.  S.  478,  27  L.  ed.  1003, 
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cover  being  his  imputed  comprehension  of  the  likelihood  of  injury,  it 
is  evident  that  the  remoteness  of  the  place  where  the  negligent  servant, 
habitually  works  is  not  necessarily  a  circumstance  which  negatives- 
an  assumption  of  the  risk  of  his  negligence.'^ 


3  Sup.  Ct.  Rep.  322;  Naylor  v.  New 
York  C.  £  H.  R.  R.  Co.  (1888)  33  Fed. 
801;  Bier  v.  Jeffersonville,  M.  &  I.  R. 
Go.  (1892)  132  Ind.  78,  31  N.  E.  471; 
S«.  Louis,  A.  &  T.  R.  Co.  v.  Triplett 
(1891)  54  Ark.  289,  11  L.R.A.  773,  15 
S.  W.  831,  16  S.  W.  266;  Norfolk  d 
W.  R.  Co.  V.  Nuckols  (1895)  91  Va. 
193,  21  S.  E.  342 ;  Parrish  v.  Pensacola 
d  A.  R.  Co.  (1891)  28  Fla.  251,  9  So. 
659. 

In  WelU,  F.  &  Co.  v.  Page  (1902)  29 
Tex.  Civ.  App.  489,  68  S.  W.  528,  it 
was  held  that  a  guard  employed  to  ride 
on  an  express  car  to  protect  its  con- 
tents from  robbers  is  a  fellow  servant 
of  the  express  messenger. 

2  The  law  on  this  point  was  settled 
by  the  leading  case  of  Farwell  v.  Bos- 
ton &  W.  R.  Corp.  (1842)  4  Met.  49, 
38  Am.  Dec.  339,  where  Chief  Justice 
Shaw,  in  discussing  the  contention  of 
counsel  that  the  doctrine  of  coservice, 
whatever  its  scope,  was  at  all  events 
not  applicable  to  the  facts  under  re- 
view said:  "It  was  strongly  pressed  in 
the  argument  that,  although  this  might 
be  so  where  two  or  more  servants  are  em- 
ployed in  the  same  department  of  duty, 
where  each  can  exert  some  influence 
over  the  conduct  of  the  other,  and 
thus  to  some  extent  provide  for  his 
own  security,  yet  that  it  could  not 
apply  where  two  or  more  are  employed 
in  different  departments  of  duty,  at  a 
distance  from  each  other,  and  where 
one  can  in  no  degree  control  or  in- 
fluence the  conduct  of  another.  But  we 
think  this  is  founded  upon  a  supposed 
distinction,  on  which  it  would  be  ex- 
tremely difficult  to  establish  a  practi- 
cal rule.  When  the  object  to  be  ac- 
complished is  one  and  the  same,  when 
the  employers  are  the  same,  and  the 
several  persons  employed  derive  their 
authority  and  their  compensation  from 
the  same  source,  it  would  be  extremely 
difficult  to  distinguish  what  constitutes 
one  department  and  what  a  distinct 
department  of  duty.  It  would  vary 
with  the  circumstances  of  every  case. 
If  it  were  made  to  depend  upon  the 
nearness  or  distance  of  the  persona 
from  each  other,  the  question  would  im- 


mediately arise.  How  near  or  how  dis- 
tant must  they  be,  to  be  in  the  same  or 
different  departments?  In  a  black- 
smith's shop,  persons  working  in  the- 
same  building,  at  different  fires,  may 
be  quite  independent  of  each  other,, 
though  only  a  few  feet  distant.  In  a 
ropewalk,  several  may  be  at  work  on 
the  same  piece  of  cordage,  at  the  same- 
time,  at  many  hundred  feet  distant 
from  each  other,  and  beyond  the  reach 
of  sight  and  voice  and  yet  acting  to- 
gether. Besides,  it  appears  to  us  that, 
the  argument  rests  upon  an  assumed 
principle  of  responsibility  which  does- 
not  exist.  The  master,  in  the  case  sup- 
posed, is  not  exempt  from  liability  be- 
cause the  servant  has  better  means  of 
providing  for  his  safety,  when  he  is. 
employed  in  immediate  connection  with 
those  from  whose  negligence  he  might- 
suffer,  but  because  the  implied  contract, 
of  the  master  does  not  extend  to  in- 
demnify the  servant  against  the  negli- 
gence of  anyone  but  himself;  and  he 
is  not  liable  in  tort,  as  for  the  negli- 
gence of  his  servant,  because  the  per- 
son suffering  does  not  stand  towards- 
him  in  the  relation  of  a  stranger,  but 
is  one  whose  rights  are  regulated  by- 
contract,  express  or  implied.  The 
exemption  of  the  master,  therefore, 
from  liability  for  the  negligence  of  a 
fellow  servant  does  not  depend  exclu- 
sively upon  the  consideration  that  the 
servant  has  better  means  to  provide- 
for  his  own  safety,  but  upon  other 
grounds.  Hence,  the  separation  of  the 
employment  into  different  departments 
cannot  create  that  liability,  when  it 
does  not  arise  from  express  or  implied' 
contract,  or  from  a  responsibility 
created  by  law  to  third  persons,  and' 
strangers,  for  the  negligence  of  a  serv- 
ant." 

In  The  Petrel  [1893]  p.  320,  Jeune,. 
P.,  agreed  with  Chief  Justice  Shaw  that 
physical  contiguity  does  not  afford  a 
distinction  on  which  a  practical  rule 
can  be  established,  and  said:  "In  all 
cases  the  immediate  instrument  of 
physical  injury  must  be  contiguous  to- 
the  person  injured,  and  in  most  cases, 
the  person  who  causes  physical  injury  '- 
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1423.  [498]  Illustrative  cases  of  common  employment. — In  tte  de- 
cisions cited  below  the  principles  developed  in  the  preceding  sections, 
were  held  to  require  the  conclusion  that  there  v^as  a  common  employ- 
ment. The  decisions  are  arranged  under  headings  adapted  to  facili- 
tate a  comparison  vvith  the  rulings  (§  1432,  post)  under  the  doctrine 
of  consociated  duties  to  be  discussed  below.  Many  other  cases  in 
which  the  relation  of  a  coservice  was  taken  for  granted,  and  in  which 
the  specific  controversy  was  whether  the  negligence  alleged  consti- 
tuted a  breach  of  a  non-delegable  duty,  are  cited  in  chapter  lxv.,, 
post} 


not  far  from  the  person  to  whom  it  re- 
sults. But  I  suppose  that  the  signal- 
man at  one  end  of  a  rifle  range  is  clear- 
ly in  common  employment  with  the 
marker  at  the  other,  when  the  two  have 
a  common  master;  and,  to  give  a 
stronger  instance,  a  servant  who  un- 
skilfully packs  dynamite  in  a  factory, 
and  another  who  in  unpacking  it  at  a 
distant  warehouse  is  injured  by  its  ex- 
plosion, are  clearly  in  common  employ- 
ment. On  the  other  hand,  mere  con- 
tiguity, if  unusual  or  accidental,  would 
not  be  consistent  with  common  em- 
ployment." 

The  doctrine  of  common  employment 
is  not  limited  to  those  cases  in  which 
"there  is  a  connection  between  the  dif- 
ferent grades  of  employment,  bringing 
the  servants  into  contact  with  each 
other."  International  &  O.  N.  R.  Co. 
V.  Ryan  (1891)  82  Tex.  565,  18  S.  W. 
219.  This  decision  seems  to  overthrow 
the  effect  of  the  earlier  dictum  of  the 
same  court  that,  if  public  policy  is  to 
be  taken  as  the  true  ground,  "the  rule 
should  be  confined  to  those  servants 
whose  duties  bring  them  into  such 
juxtaposition  that  one  would  be  en- 
abled to  observe  the  negligence  of  his 
fellows."  St.  Louis,  A.  &  T.  R.  Co.  v. 
Welch  (1888)  72  Tex.  298,  2  L.R.A. 
839,  10  S.  W.  529. 

"If  a  servant  cannot  look  to  his  em- 
ployer for  indemnity  where,  notwith- 
standing the  exercise  of  due  care  on  his 
part,  he  is  injured  by  the  carelessness 
of  a  fellow  servant  laboring  near  him 
in  the  same  particular  employment,  why 
should  he  be  permitted  to  do  so  when, 
with  the  same  care  on  his  part,  he  suf- 
fers injury  by  the  negligence  of  another 
servant  in  the  same  general  business, 
but  at  the  time  engaged  equally  near 
him,  in  some  different  duty?     If  prox- 


imity or  remoteness  of  position  is  to^ 
have  influence,  where  is  the  line?  And 
what  substantial  difference  is  there  be- 
tween a  case  of  injury  from  the  negli- 
gence of  a  servant  with  superior  author- 
ity, and  one  from  like  negligence  of  ai 
servant  of  equal  authority,  employed  at 
a  distance  from  and  without  the  imme- 
diate influence  of  the  party  injured?' 
How  could  the  latter  better  guard 
against  the  injury  in  the  case  last  men- 
tioned than  in  the  former  one?  If  dis- 
tance is  to  have  effect,  what  shall  the- 
distance  be?  It  is  manifest  that  no  dis- 
tinction or  exemption  as  to  liability  of 
the  principal,  resting  on  the  ability  of 
the  injured  party  to  protect  himself  in 
the  particular  case,  could  be  made  with- 
out practically  abrogating  the  entire 
rule."  Sherman  v.  Rochester  d  S.  B.. 
Co.    (1858)    17   N.   Y.    153. 

The  most  striking  illustrations  of  the 
doctrine  in  the  text  are  the  cases  in^ 
which  telegraph  operators  have  been 
held  to  be  in  common  employment  with 
trainmen.     See  §   1423,  post. 

1  (a)  Servants  working  in  the  office- 
departments  and  operating  trains. — A 
station  agent  is  a  fellow  servant  of  a 
brakeman.  Toner  v.  Chicago,  M.  &  St.. 
P.  R.  Co.  (1887)  69  Wis.  188,  31  N.  W. 
104,  33  N.  W.  433.  The  court  said: 
"They  were  both  certainly  in  the  em- 
ploy of  the  company,  and  were  both  en- 
gaged, in  a  sense,  in  operating  train 
No.  26.  True,  the  station  agent  was  re- 
quired to  keep  the  main  track  free  from' 
all  obstructions  for  all  trains  as  well 
as  No.  26;  but  this  fact  did  not  render 
him  any  the  less  a  fellow  servant  of  the 
plaintiff  in  the  work  in  which  both  were 
engaged.  They  were  both  fellow  serv- 
ants within  the  rule;  as  much  so  as 
they  would  have  been  if  the  station 
agent  had  had  no  other  duty  to  perform 
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but  to  see  that  the  main  track  was  kept 
unobstructed  for  this  train  No.  26." 

A  station  agent  is  a  fellow  servant  of 
an  engineer.  Brown  v.  Minneapolis  it 
St.  h.  R.  Co.  (1884)  31  Minn.  553,  18 
N.  W.  834  (cars  negligently  left  stand- 
ing at  a  place  where  the  train  on  which 
plaintiff  was  engineer  ran  into  them)  ; 
Leicis  V.  Seifert  (1887)  116  Pa.  628,  2 
Am.  St.  Rep.  631,  11  Atl.  514  (con- 
ceded). A  baggage  master  is  a  coserv- 
ant  of  engineers  and  brakemen.  Ken- 
nelty  v.  Baltimore  A  0.  R.  Co.  (1895) 
166  Pa.  60,  30  Atl.  1014. 

In  the  following  cases  a  station  agent 
has  been  held  to  be  the  fellow  servant  of 
a  trainman,  but  the  point  taken  was 
that  the  former  was  a  vice  principal, 
not  that  he  was  in  a  different  depart- 
ment: Lewis  V.  Seifert  (1887)  116  Pa. 
628,  2  Am.  St.  Eep.  631,  11  Atl.  514; 
Brown  v.  Minneapolis  d  St.  h.  R.  Go. 
(1884)  31  Minn.  553,  18  N.  W.  834; 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Farmer 
(1889)  73  Tex.  85,  11  S.  W.  156; 
Dealey  v.  Philadelphia  d  R.  R.  Co. 
(1886)  2  Sadler  (Pa.)  224,  21  W.  N. 
C.  45,  4  Atl.  170;  Dana  v.  New  York 
C.  d  S.  R.  R.  Co.  (1881)  23  Hun,  473; 
Byrnes  v.  New  York,  L.  E.  d  W.  R.  Co. 
(1889)  113  N.  Y.  251,  4  L.R.A.  151, 
21  N.  E.  50;  Gates  v.  Chicago,  M.  d 
St.  P.  R.  Co.  (1892)  2  S.  D.  422,  15  N. 
W.  907. 

In  some  cases  it  has  been  held  gener- 
ally that  a  telegraph  operator  at  a  way- 
side station  is  a  fellow  servant  of  the 
men  operating  trains.  Price  v.  Detroit, 
G.  H.  d  M.  R.  Co.  (1891)  145  U.  S.  651, 
36  L.  ed.  843,  12  Sup.  Ct.  Rep.  986 
(mem.  judgment;  decision  affirmed  by 
a  divided  court)  ;  Slater  v.  Jewett 
(1881)  85  N.  Y.  61,  39  Am.  Rep.  627 
<  operator  failed  to  comply  with  rule 
that  orders  regarding  trains  which  were 
behind  time  should  be  communicated  to 
conductors  and  engineers  In  the  pres- 
ence of  each  other).  The  court  said: 
"Each  of  those  agents,  in  doing  their 
ordinary  work  for  the  defendant,  were 
fellow  servants  of  the  intestate,  in  the 
same  common  employment.  The  con- 
ductor was  engaged  in  the  particular 
work  in  which  the  intestate  was, — that 
of  moving  trains.  The  telegrapher  was 
engaged  in  a  work  closely  connected 
therewith, — that  of  receiving  and  giving 
information  of  the  whereabouts  of 
trains,  and  communicating  orders  to 
those  controlling  them,  for  stopping  or 
going   on.     This   was  a  branch  of  the 


general   business   of  the   defendant,   es- 
sential   to   the    smooth    and    successful 
movement  of  the  whole, — that  branch  of 
it  in  which  the  intestate  was  engaged  as 
much  as  any  other.     The  argument  to 
sustain  this  position    (i.  e.,  that  there 
was  no  coservice)    consists,  in  part,  in 
an  effort  to  show  that  the  duties  of  the 
operator  were  in  no  respect  like  to  those 
of  the   intestate.     They  were  not  like, 
but  they  tended  to  the  same  end — that 
of  the  speedy,  efficient,   and  successful 
carriage  of  passengers  and  freight  over 
the  railway.     There  are  many  kinds  of 
servants  of  the  great  railway  company. 
Their   duties   are   not   in   all   cases   the 
same,  nor  always  like,  yet  they  are  all 
done  to  bring  one  result,  and  it  is  their 
conjoint,  simultaneous,  and  harmonious 
performance  that  does  effect  the  finality, 
sought  through  the  whole  complex  or- 
ganism.    If  it  be  so  that  this  operator 
sometimes   received   and   sent  messages 
that  had  naught  to  do  therewith,  still, 
on  this  occasion,  the  act  required  of  him 
had  direct  connection  with  the  acts  of 
those  engaged  in  moving  the  two  trains. 
The  position  that  the  operator  was  hired 
and  discharged  by  one  superior  agent, 
and  the  intestate  by  another,  and  that 
therefore,  they  were  not  fellow  servants, 
is  not  sound.     The  general  authority  to 
hire  and  to  turn  away  was  in  the  de- 
fendant.   It  did  not  radiate  from  him 
through  different  chiefs  of  departments 
in  his  general  work.    His,  however,  was 
the    ultimate    power.      The    heads     of 
bureaus  were  not  independent  contract- 
ors, doing  a  branch  of  his  work  on  his 
own   responsibility,   and   free   from   his 
interference     with    their    subordinates. 
He    had   the    right   to   step    into    their 
spheres   of  duty  and   act  for  himself." 
In  other  cases   it  has  been  conceded 
that  the  telegraph   operator  was   in   a 
common  employment  with  trainmen,  and 
the  ground  on  which  it  was  sought  un- 
successfully to  hold  the  master  respon- 
sible was  that  the  operator  was  a  vice 
principal.     Baltimore   d    0.   R.    Co.   v. 
Camp   (1895)   13  C.  C.  A.  233,  31  U.  S. 
App.  213,  65  Fed.  952   (see  §  1541,  note 
1,  post)  ;  Oregon  Short  Line  d  U.  N.  R. 
Co.  V.  Frost  (1896)   21  C.  C.  A.  186,  41 
U.  S.  App.  606,  74  Fed.  965 ;  Cincinnati, 
N.  0.  d  T.  P.  R.  Co.  V.  Clark   (1893)   6 
C.  C.  A.  281,  16  U.  S.  App.  17,  57  Fed. 
125 ;  Blessing  v.  St.  Louis,  K.  C.  d  N.  R. 
Co.    (1883)    77  Mo.  410;    Monaghan  v. 
New  York  C.  d  H.  R.  R.  Co.   (1887)   45 
Hun,  113;  Dealey  v.  Philadelphia  d  B. 
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R.  Co.    (1886)   2  Sadler    (Pa.)    224,  21  recover  for  injuries  caused  by  the  negli- 

W.   N.   C.   45,   4   Atl.    170;    McKaig   v.  gence  of  a  divisional  train  despatcber, 

Northern    P.    R.    Co.     (1889)     42    Fed.  said:     "They  were  both  engaged  in  the 

288;    Norfolk   &    W.   R.    Co.   v.   Hoover  same   common   work,   employed   by   the 

(1894)    79  Md.  253,  25  L.E.A.  710,  47  same  agent  of  the  common  master,  and 

Am.  St.  Rep.  392,  29  Atl.  994;   Reiser  were    performing   duties    pertaining    to 

V.  Permsylvamia  Co.  (1892)   152  Pa.  39;  the  same  general  business;   and  unless 

34  Am.  St.  Kep.  620,  25  Atl.  175.     In  the  whole  current  of  the  Maryland  deci- 

Sheehan  v.  New  York  C.  &  E.  R.  R.  Co.  sions  is  to  be  reversed,  they  were  fellow 

(1883)   91  N.  Y.  332    (regulations  held  servants." 

insufficient ) ,  and  Sutherland  v.  Troy  &  ( b )  Servants  engaged  in  handling  the 
B.  R.  Co.  (1891)  125  N.  Y.  737,  26  N.  E.  same  train.— In  the  absence  of  evidence 
^09  (incompetency  alleged),  the  same  showing  vice  principalship,  all  servants 
doctrine  was  assumed,  but  the  cases  of  a  common  master  employed  in  run- 
went  off  on  the  points  noted.  ning,  operating,  and  rendering  service 
In  the  latest  and  most  authoritative  with  a  train  of  cars,  are  fellow  serv- 
Tulings  a  distinction  is  taken  between  ants.  Blessing  v.  St.  Louis,  K.  C.  d 
train  despatchers  and  telegraph  oper-  N.  R.  Co.  (1883)  77  Mo.  410;  McGowan 
ators,  the  former  only  being  regarded  as  v.  St.  Louis  &  I.  M.  R.  Co.  (1876)  61 
vice  principals.    Lewis  v.  Seifert  (1887)  Mo.  528. 

116   Pa.    628,   2   Am.   St.   Rep.   631,    11        These  employees  are  plainly  engaged 

Atl.  514;  Hawkins  v.  New  York,  L.  E.  in  services  necessary  to  the  accomplish- 

<£   W.   R.    Co.    (1894)    142   N.   Y.   416,  ment   of   a   single   purpose, — the   move- 

25  L.R.A.  396,  40  Am.  St.  Rep.  616,  37  ment  of  trains.    Fittshurgh,  C.  C.  &  St. 

N.  E.  466.    See  §  1507,  post.    But  in  an  /.    R.    Co.   v.   Ranney    (1882)    37    Ohio 

•early  New  York  case  both  these  func-  St.  665. 

tionaries  seem  to  be  placed  on  the  same        Hence,   the   following   employees    are 

footing    as    mere    fellow    servants,    the  coservants : 

later  distinctions  not  being  adverted  to.        A  conductor  and  the  engineer.    Eckles 

•Chapman  v.  Erie  R.  Co.    (1874)    55  N.  v.  Norfolk  &  W.  R.  Co.    (1896)    96  Va. 

Y.  579  (case  really  turned  on  allegation  69,  25  S.  E.  545;  Michigan  C.  R.  Co.  v. 

of  incompetency ) .    So,  an  emploj'ee  who  Dolan   (1875)    32  Mich.  510;   Dillon  v. 

seems  from  the  report  to  have  been  a  di-  Union   P.   R.    Co.    (1874)    3   Dill.    319, 

visional  train  despatcher  has  been  held  Fed.  Cas.  No.  3,916. 
io  be  a  fellow  servant  of  a  brakeman,        A  conductor  and  a  fireman.     Jenkins 

the  theory  of  vice  principalship  not  be-  v.  Richmond  d  D.  R.  Co.   (1893)    39  S. 

ing   referred  to;    and  nonliability   was  C.  507,  39  Am.  St.  Rep.  750,  18  S.  E. 

predicated   simply  on   the  ground  that  182    (negligence   in   signaling)  ;    Ecklea 

their  duties  related  to  the  same  general  v.  Norfolk  d  W.  R.  Co.   (1896)   96  Va. 

object.     Robertson  v.  Terre  Haute  d  J.  69,  25  S.  E.  545;  Summerhays  v.  Kan- 

R.  Co.   (1881)   78  Ind.  77,  41  Am.  Rep.  sas  P.  R.  Co.  (1875)  2  Colo.  484;  Hayes 

552.  v.  New  York,  N.  H.  d  H.  R.  Co.  (1907) 

See  also  Sullivan  v.  Toledo,  W.  &  W.  121   App.   Div.    198,    105    N.   Y.    Supp. 

R.  Co.   (1877)   58  Ind.  26,  which  seems,  592. 

by  implication,  to  uphold  the  same  doc-        A  conductor  and  a  brakeman.     Pease 

trine.  v.  Chicago  d  N.  W.  R.  Co.    (1884)    61 

So,  in  an  action  for  the  death  of  the  Wis.    163,    20    N.   W.    908     (train    was 

plaintiff's   intestate   while   acting   as   a  started   while   brakeman   was   under    a 

fireman,   which  occurred   in   a   collision  car)  ;    Hoover   v.    Beech    Creek    R.    Co. 

through   the   negligence   of  the   defend-  (1893)   154  Pa.  362,  26  Atl.  315   (negli- 

ant's  train  despatcher  charged  with  the  gence  in  signaling)  ;  Sherman  v.  Rooh- 

duty   of   "directing"   the  movements   of  ester  d  S.  R.  Co.   (1853)   15  Barb.  574, 

trains,    the    court   held   that   the   train  affirmed  in   (1858)   17  N.  Y.  153   (train 

despatcher    was    the   fellow    servant    of  allowed  to  attain  a  dangerous  speed)  ; 

the    intestate.      Millsaps    v.    Louisville,  La  Pierre  v.   Chicago   d    G.   T.   R.    Co. 

N.  0.  d  T.  R.  Co.   (1891)   69  Miss.  423,  (1894)   99  Mich.  212,  58  N.  W.  60   (car 

13  So.   696.  placed  so  that  a  long  plank  had  to  be 

In   Norfolk   d   W.   R.   Co.   v.   Hoover  used  for  a  gangway,  and  this  broke  un- 

'(1894)    79  Md.  253,  25  L.R.A.   710,   47  der    the    weight    of    the    heavy    parcels 

Am.  St.  Rep.  392,  29  Atl.  994,  the  court,  which  the  conductor  required  the  serv- 

an  holding  that  an  engnieer  could  not  ant  to  carry)  ;  Roiinson  v.  Houston  d 
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T.  G.  R.  Co.  (1877)  46  Tex.  540,  (or-  herlainy.  Milwaukee  d  M.  R.  Co.  [18601 
dering  brakeman  to  cut  a  train  while  in  11  Wis.  239,  by  a  majority  of  two 
motion)  ;  Norfolk  <&  W.  R.  Co.  v.  Houch-  judges  to  one)  ;  Pittsburgh,  0.  <t  St, 
ins  (1897)  (NorfoVc  &  W.  R.  Co.  v.  L.  R.  Co.  v.  Ranney  (1882)  37  Ohio 
Swaine,  95  Va.  398,  46  L.R.A.  859,  St.  665;  Moran  v.  New  York  C.  £  H. 
64  Am.  St.  Rep.  791,  28  S.  E.  578;  R.  R.  Co.  (1874)  67  Barb.  96;  Wallis- 
Wooden  v.  Western  N.  Y.  &  P.  R.  Co.  v.  Morgan's  L.  d  T.  R.  &  S.  S.  Co. 
(1895)  147  N.  Y.  508,  42  N.  E.  199,  (1886)  38  La.  Ann.  156;  Hoover  v. 
reversing  (1893)  5  Misc.  537,  25  N.  Beech  Creek  R.  Co.  (1893)  154  Pa.  362, 
Y.  Supp.  977.  26  Atl.   315;    South  Florida  R.   Co.   v. 

A  conductor  and  an  employee  hired  Weese  (1893)  32  Fla.  212,  13  So.  436; 
to  do  "any  and  all  kinds  of  labor,"  in-  Chaddick  v.  Lindsay  (1897)  5  Okla. 
eluding  coupling.  Wilson  v.  Madison  616,  49  Pao.  940;  Indiana,  B.  dc  W.  R, 
etc.  R.  Co.   (1862)    18  Ind.  226.  Co.  v.  Dailey    (1886)    110   Ind.   75,   10 

See  also  the  cases  cited  under  subd.  N.  E.  631;  Summerhays  v.  Kansas  & 
(d),  infra,  and  those  cited  in  the  next  P.  R.  Co.  (1875)  2  Colo.  486  (cars, 
chapter,  in  which  the  relation  of  co-  started  without  a  signal)  ;  Fowler  v. 
service,  as  between  the  conductor  and  Chicago  &  N.  W.  R.  Co.  (1884)  61 
the  other  employees  on  his  train,  is  as-  Wis.  159,  21  N.  W.  40  (train  was  rure 
sumed  to  exist,  and  the  question  dis-  against  brakeman);  Alabama  d  F.  R. 
cussed  is  merely  whether  he  is  a  vice  Co.  v.  Waller  (1872)  48  Ala.  459; 
principal.  §§  1446,  note  1,  subd.  (b),  Henry  v.  LaJce  Shore  &  M.  8.  R.  Co. 
1452,  note  2,  subd.    (c),  post.  (1882)  49  Mich.  495,  13  N.  W.  832  (en- 

Engineer   and   brakeman.     McDonald    gineer  disregarded  signals). 
V.  Norfolk  &  W.  R.  Co.    (1897)   95  Va.        The  conductor  and  the  engineer  and 
98,  27  S.  E.  821;   Central  Trust  Co.  v.    a  brakeman.    Delaware,  L.  <&  W.  R.  Co. 
East  Tennessee,  V.  &  G.  R.  Co.   (1895)    v.  Royce    (1910)    99  C.  C.  A.  256,  17ft 
69  Fed.  357 ;  Sherman  v.  Rochester  &  8.    Fed.  331. 

R.  Go.  (1853)  15  Barb.  574,  affirmed  in  Engineer  and  fireman.  Hobbs  v.  At- 
(1858)  17  N.  Y.  153;  East  Tennessee,  lantio  &  N.  C.  R.  Co.  (1890)  107  N.  C. 
V.  &  0.  R.  Co.  V.  Smith  (1890)  89  1,  9  L.R.A.  838,  12  S.  E.  124;  Murray 
Tenn.  114,  14  S.  W.  1077;  South  Florida  v.  South  Carolina  R.  Co.  (1841)  1  Mc- 
R.  Co.  v.  Price  (1893)  32  Fla.  46,  13  Mull.  L.  385,  36  Am.  Dec.  268;  Gulf,  C. 
So.  638;  Boatwright  v.  Northeastern  cC-  S.  F.  R.  Go.  v.  Blohn  (1889)  73  Tex. 
R.  Co.  (1886)  25  S.  C.  128;  Breed  v.  637,  4  L.R.A.  764,  11  S.  W.  867;  New 
Lehigh  Valley  R.  Co.  (1909)  131  App.  Jersey  &  N.  Y.  R.  Co.  v.  Young  (1892) 
Div.  492,  115  N.  Y.  Supp.  1019 ;  Me-  1  C.  C.  A.  428,  1  U.  S.  App.  96,  49  Fed. 
Mahon  v.  Lehigh  Valley  R.  Co.  (1910)  723;  Schugart  v.  Atlanta,  K.  d  N.  R. 
138  App.  Div.  628,  122  N.  Y.  Supp.  Co.  (1904)  66  C.  C.  A.  379,  133  Fed. 
689  (boiler  exploded)  ;  O'Keefe  v.  Deg-  505;  Tillson  v.  Maine  C.  R.  Co.  (1907) 
non  Realty  d  Terminal  Improv.  Co.  102  Me.  463,  67  Atl.  407;  Pearsall  v. 
(1910)  141  App.  Div.  701,  126  N.  Y.  New  York  C.  d  H.  R.  R.  Co.  (1907) 
Supp.  682  (engineer  negligently  started  189  N.  Y.  474,  82  N.  E.  752;  Healy  v. 
engine);  Southern  R.  Co.  v.  Elliott  Buffalo,  R.  d  P.  R.  Co.  (1906)  111 
(1907)  170  Ind.  273,  82  N.  E.  1051,  App.  Div.  618,  97  N.  Y.  Supp.  801; 
transferred  from  appellate  court,  81  N.  Hayes  v.  New  York,  N.  H.  &  H.  R.  Co, 
E.  1180;  Hagins  v.  Cape  Fear  d  Y.  (1907)  121  App.  Div.  198,  105  N.  Y. 
Valley  R.  Co.  (1890)  106  N.  C.  537,  Supp.  592;  Henry  v.  Lake  Shore  d  M. 
11  S.  E.  590  (complaint  demurrable  S.  R.  Go.  (1892)  49  Mich.  495,  13  N. 
which  alleged  that  at  the  time  of  the  W.  832;  South  Florida  R.  Co.  v.  Price 
injury  the  locomotive  was  temporar-  (1893)  32  Fla.  46,  13  So.  638;  Parrish 
ily  abandoned  by  the  engineer  in  charge,  v.  Pensacola  d  A.  R.  Co.  (1891)  28  Fla. 
and  with  his  consent  and  by  his  direc-  251,  9  So.  696;  South  Florida  R.  Co.  v. 
tion  was  moved  and  operated  by  a,  boy  Weese  (1893)  32  Fla.  212,  13  So.  436; 
of  inexperience  and  careless  habits,  who  Mulligan  v.  Montana  Union  R.  Co. 
was  incompetent,  reckless,  careless,  and  (1897)  19  Mont.  135,  47  Pac.  795. 
negligent,  which  was  the  proximate  (That  the  engine  is  running  without 
cause  of  the  plaintiff's  injury)  ;  Evans  any  train  attached  makes  no  difference 
V.  Chamberlain  (1893)  40  S.  C.  104,  18  in  this  instance).  Baltimore  d  0.  R.  Co. 
S.  E.  213;  Moseley  v.  Chamberlain  v.  Baugh  (1893)  149  U.  S.  368,  37  L. 
(1861)    18  Wis.  706   (overruling  Cham-    ed.  772,  13  Sup.  Ct.  Rep.  914. 


S  1423] 


COMMON  EMPLOYMENT— CONTINUED. 


4077 


Fireman  and  brakeman.  Louisville 
&  N.  R.  Co.  V.  Kelly  (1894)  11  C.  C.  A. 
260,  24  U.  S.  App.  103,  63  Fed.  407; 
Galveston,  H.  &  S.  A.  R.  Go.  v.  Faber 
(1885)  63  Tex.  344;  Kersey  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Co.  (1883)  79 
Mo.  362;  Greenwald  v.  Marquette,  H.  & 
0.  R.  Go.  (1882)  49  Mich.  197,  13  N.  W. 
513;  South  Florida  R.  Co.  v.  Price 
(1893)  32  Fla.  46,  13  So.  638;  John- 
son V.  Boston  &  M.  R.  Co.  (1906)  78 
Vt.  344,  4  L.E.A.(N.S.)  856,  62  Atl. 
1021. 

Two  brakemen.  Young  v.  West  Vir- 
Sinia,  G.  &  P.  R.  Go.  (1896)  42  W.  Va. 
112,  24  S.  E.  615;  Cole  v.  Rome,  W.  li 
O.  R.  Co.  (1893)  72  Hun,  467,  25  N.  Y. 
Supp.  276  (in  the  performance  of  their 
ordinary  duties)  ;  Hayes  v.  Western  B. 
Corp.  (1849)  3  Cush.  270  (here  the 
negligent  brakeman  was  acting  as  con- 
ductor) ;  Chicago,  B.  &  Q.  R.  Co.  v. 
Howard  (1895)  45  Neb.  570,  63  N.  W. 
872. 

Trainmen  and  engine-wipers.  Ewald 
V.  Chicago  d  N.  W.  R.  Go.  (1888)  70 
Wis.  420,  36  N.  W.  12,  591;  Spencer 
V.  Ohio  d  M.  R.  Co.  (1892)  130  Ind. 
181,  29  N.  E.  915  (engine  negligently 
started ) . 

Engineer  and  fireman  and  man  "stak- 
ing" cars.  Watts  v.  Hart  (1893)  7 
Wash.   178,  34  Pac.   123,   771. 

Trainmen  and  expressmen  hired  for 
the  trip  to  act  as  brakemen.  Cham- 
herlain  v.  Milwaukee  &  M.  R.  Co. 
(1860)  7  Wis.  425.  Upon  the  second 
appeal  (1860)  11  Wis.  248,  the  servant 
was  held  entitled  to  recover,  the  doc- 
trine of  common  employment  being  re- 
pudiated. But  the  law  in  Wisconsin 
afterwards  became  what  it  was  declared 
to  be  on  the  first  appeal,  the  repudiat- 
ed doctrine  having  been  reinstated  in 
Moseleyv.  Chamberlain  (1861)  18  Wis. 
700. 

A  conductor,  coupler,  signalman,  pin 
puller,  and  engineer,  all  engaged  in 
drilling  cars  in  a  railroad  yard  are  fel- 
low servants.  Central  R.  Go.  v.  Keegan 
(1897)  27  C.  C.  A.  105,  51  U.  S.  App. 
489,  82  Fed.  174.  So  laid  down  on  the 
authority  of  the  supreme  court  ([1895] 
160  U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct. 
Kep.  269),  to  which  the  case  had  been 
certified  for  an  opinion. 

The  engineer  of  a  locomotive  engaged 
in  shifting,  and  one  of  the  shifting 
crew.  Creswell  v.  Wilmington  d  TS!.  R. 
Co.  (1899)  2  Penn.   (Del.)   210,  43  Atl. 


629;  Day  v.  Louisiana  Western  R.  Go. 
(1908)   121  La.  180,  46  So.  203. 

Employees  engaged  in  loading  cars 
with  dirt  are  the  fellow  servants  of 
the  engineer  of  the  train.  Lane  v.  New 
York  Contracting  Co.  (1908)  125  App. 
Div.  808,  110  N.  Y.  Supp.  91. 

An  engine  driver  and  a  laborer  en- 
gaged in  uncoupling  cars.  Robertson  v. 
Linlithgow  Oil  Go.  (1891)  18  Sc.  Sess. 
Gas.  4th  series,  1221  (engine  driven, 
without  warning,  against  cars  between 
which  plaintiff  was.  Action  on  com- 
mon law  dismissed;  issue  allowed  un- 
der employer's  liability  act). 

An  engine  hostler  handling  an  en- 
gine in  a  yard  is  the  fellow  servant  of 
the  engineer,  who  is  still  on  the  engine. 
Broadwater  v.  Wahash  R.  Co.  (1908) 
212  Mo.  437,  110  S.  W.  1084. 

(c)  Servants  working  on  different 
trains. — In  an  early  English  case  Pol- 
lock, C.  B.,  expressed  a  doubt,  obiter, 
whether  the  drivers  of  the  engines  of 
different  trains  are  engaged  in  a  com- 
mon object.  Waller  v.  South  Eastern 
R.  Co.  (1863)  2  Hurlst.  &  C.  102,  9 
Jur.  N.  S.  501,  32  L.  J.  Exch.  N.  S. 
205,  11  Week.  Rep.  731,  8  L.  T.  N.  S. 
325. 

But  this  doubt  has  long  since  been 
resolved  against  the  servant,  and  it  is 
now  settled  that  trainmen,  although  en- 
gaged on  different  trains,  are  fellow 
servants.  Norfolk  d  W.  R.  Co.  v. 
Houchins  (1897)  {Norfolk  d  W.  R.  Co. 
V.  Sivaine)  95  Va.  398,  46  L.R.A.  359, 
28  S.  E.  578;  Pittsburgh,  Ft.  W.  d  C. 
R.  Co.  V.  Ruby  (1871)  38  Ind.  294; 
Cooper  V.  Mullins  (1860)  30  Ga.  146, 
76  Am.  Dec.  638;  Illinois  Terminal  R. 
Co.  V.  Chapin  (1906)  128  111.  App. 
370,  judgment  affirmed  in  (1907)  227 
111.  166,  81  N.  E.  15,  and  see  the  fol- 
lowing cases: 

Train  crews  on  different  trains  are 
fellow  servants.  Sutter  v.  New  York  C. 
d  H.  R.  R.  Co.  (1903)  79  App.  Div. 
362,   79  N.   Y.   Supp.   1106. 

All  of  the  employees  engaged  in  op- 
erating two  trains  which  collide  are  fel- 
low servants  of  the  fireman  on  one. 
Rosney  v.  Erie  R.  Co.  (1905)  68  C.  C. 
A.  155,  135  Fed.  311.  To  the  same  ef- 
fect, Crosby  v.  Lehigh  Valley  R.  Co. 
(1905)   70    C.  C.  A.  199,  137  Fed.  765. 

The  brakeman  of  a  switching  engine 
and  the  conductor  of  a  regular  train. 
Mishou  V.  Maine  G.  R.  Go.  (1908)  106 
Me.   150,   76  Atl.  261. 

The  assumption  of  the  risks  of  one 
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another's  negligence  is  predicated  on  the  177,  98  Pac.  672;  Driver  v.  Southern  R. 

obvious   ground   that   tliey   are   "aware  Co.   (1905)   103  Va.  650,  49  S.  E.  1000. 

that  many  other  trains  must  pass  over  The  conductor  and  the  motorman  on 

the    same   traclc    as    their    own   train."  one    car    are    fellow    servants    of    the 

Thorn   v.   Pittard    (1894)    10   C.   C.   A.  motorman  on  another.     Berg  v.  Seattle, 

,352,    8    U.   S.   App.    597,    62    Fed.    232.  B.  &  8.  R.  Go.   (1906)   44  Wash.  14,  87 

Compare  the  extract  from  the  opinion  Pac.  34. 

in  Hoicard  v.  Denver  &  R.   Q.  R.   Co.  A  conductor  of  an  electric  car  is  th(> 

(1886)   26  Fed.  837,  infra.  fellow  servant   of   a   motorman   on   an- 

This  rule  has  been  applied  in  the  case  other  car  of  the  same  road.     Birming- 

of  a  conductor  of  one  train  and  the  em-  ham  R.  Light  &  P.  Co.  v.  Mosely  (1910) 

ployees    on    another.      Oalces    v.    Mase  164  Ala.  Ill,  51  So.  424. 

(1897)   165  U.  8.  363,  41  L.  ed.  746,  17  The  engineer  and  engine  foreman  of 

Sup.   Ct.  Rep.   345,   affirming  Northern  an  engine  standing  on  a  track  are  the 

P.  R.  Co.  V.  Mase   (1894)    11  C.  C.  A.  fellow  servants   of   the   conductor   of   a 

63,   27   U.   S.   App.   238,    63    Fed.   114;  train   which   collides   with   the   engine. 

Baltimore    <£■    0.    R.    Co.    v.    Andrews  Wabash  R.  Co.  v.  Hassett    (1908)    170 

(1892)    17  L.R.A.  190,  1  C.  C.  A.  636,  Ind.  370,  83  N.  E.  705. 

6  U.  S.  App.  75,  50  Fed.  728    (distin-  The    theory    that    the    conductor    of 

guishing  Chicago,   M.   &  St.   P.  R.   Co,  one  train  should  be  regarded  as  belong- 

v.  Ross  [1884]   112  U.  S.  377,  28  L.  ed.  ing  to  a  different  department  from  the 

787,  5  Sup.  Ct.  Rep.  184,  on  the  ground  men  on  another  train    (see  subtitle  C, 

that  the  brakeman  was  not  subject  to  infra)    has    been    explicitly   repudiated 

the  authority  of  the  conductor  or  engi-  in   Virginia   and   Mississippi.      'Norfolk 

neer  of  the  other  train)  ;  Kerlin  v.  Chi-  d  W.  R.  Co.  v.  Donnelly  (1892)  88  Va. 

cago,  P.  d  St.  L.  R.  Co.   (1892)   50  Fed.  853,  14  S.  E.  692    (misconstrued  right 

185,  limiting  Chicago,  M.  &  St.  P.  R.  of    way    order    caused    collision)  ;    Mc- 

Co.  V.  Ross  (1884)   112  U.  S.  377,  28  L.  Master  v.  Illinois  C.  R.  Co.    (1887)    65 

ed.  787,  5  Sup.  Ct.  Rep.  184;  Northern  Miss.  264,   7   Am.   St.   Rep.   653,   4   So. 

P.  R.  Co.  V.  Poirier  (1895)   15  C.  C.  A.  59. 

52,    29   U.   S.    App.   583,    67    Fed.    881,  Coservice  has  also  been  held  to  exist 

following  Randall  v.  Baltimore  &  0.  R.  between  a  brakeman  on  one  train  and  a 

Co.  (1883)  109  U.  S.  478,  27  L.  ed.  1003,  fireman  on  another.     Randall  v.  Balti- 

3  Sup.  Ct.  Rep.  322;  St.  Louis,  I.  M.  &  more  &  0.  R.  Co.  (1883)   109  U.  S.  478, 

8.  R.  Co.  V.  Needham   (1894)   25  L.R.A.  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322  (en- 

833,  11  C.  C.  A.  56,  27  U.  S.  App.  227,  gineer  ran  engine  too  fast,  and  gave  no 

63    Fed.    107     (switch    negligently    left  notice   of   its   approach   at   a   switch)  ; 

open    in    breach    of    rules)  ;    Becker   v.  Wheatley  v.  Philadelphia,  W.  cC  B.  R. 

Baltimore  &  0.  R.  Co.    (1893)    57  Fed.  Co.   (1894)   1  Marv.   (Del.)   305,  30  Atl. 

188;  Pleasants  v.  Raleigh  &  A.  Air-Line  660   (brakeman  did  not  signal  the  other 

R.   Co.    (1897)    121  N.  C.  492,  61  Am.  train). 

St.  Rep.  674,  28  S.  E.  267;   Baltimore  And    between    two    engineers.      Tarn 

Trust  &  Guaranty  Co.  v.  Atlanta  Trac-  Avery  v.    Union   P.   R.    Go.    (1888)    35 

tion  Co.   (1895)   69    Fed.    358     (a   case  Fed.   40;    Chicago,   St.   L.   &   N.   0.   R. 

of    the    crews    of    two    different    street  Co.  v.  Doyle    (1883)    60  Miss.   977. 

cars)  ;      Michigan   C.   R.   Go.  v.  Dolan  And  between  the  engineer  of  a  "wild 

(1875)    32  Mich.   510;    Pittsburgh,  Ft.  engine"    and    a    brakeman    on    another 

W.   &    C.   R.    Go.   V.   Ruby    (1871)    38  ti'^-i"-     Sealey  v.   New  York,  N.   E.  & 

Ind.  294    (rule  conceded— case  actually  ^-  ^-  ^°-   (1897)   20  R.  I.  136,  37  Atl. 

turned  on  negligence  vel  non  in  retain-  .'    ,  ,    ,                ^ 

ing  the  conductor);    Chicago,  St.  L.  &  ^\^  between  a  fireman  on  a  passen- 

N    0.  R.  Go.  V.  Doyle   (1883)    60  Miss.  g<=^  tram  and  the  engmeer   of  a  hght 

„--      ri             J-    D    /-(     D    /-I      „     o-  engme  of  the  same  company.     Howard 

'^r^^TT 00^0.-  226,^47' Vc".  S  - ,^—  <'  ^-  ^- ^-  ^°-  (i«««)  ^«  ^^^- 

Enright  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.  j^    ^j^g    j  ^              ^he    reasoning    of 

(1892)    93   Mich.    409,    53    N.    W.    536  Brewer,   J.,   was   as  follows:     "^Nefther 

(injured   person   in   this   ease   was   the  can  it  be  said  that  Ryan  and  decedent 

conductor)  ;  Still  v.  Som  Francisco  &  N.  were    engaged    in    a    different    class    of 

W.    R.    Go.     (1909)     154    Cal.    559,    20  work.      Both    were    employed    in     the 

L.R.A.  (N.S.)     322,    129    Am.    St.    Rep.  movement    of    trains, — the    same    kind 
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of  service.  True,  they  were  on  different 
trains,  and  at  the  time  of  tlie  accident 
liad  no  opportunity  of  noticing  the 
conduct  of  each  other  until  too  late  to 
prevent  the  collision.  But,  being  en- 
gaged in  the  same  kind  of  service  and 
on  the  same  division,  they  must  natur- 
ally have  often  been  thrown  into  con- 
tact and  had  ample  opportunities  for 
mutual  supervision.  To  subdivide  be- 
yond the  class  of  service,  into  the  place 
of  work,  would  carry  the  e.Kception  be- 
yond well-recognized  limits.  It  would 
make  the  trainmen  on  one  train  not 
fellow  servants  with  those  on  another; 
the  carpenters  and  machinists  in  one 
room  strangers  in  service  to  those  of 
another;  one  gang  of  section  men  not 
coemployees  with  another, — and  all  be- 
cause, at  the  time,  their  places  of  work 
happened  to  be  different.  In  Garrahy  v. 
Kansas  City,  8t.  J.  &  C.  B.  R.  Co. 
(1885)  25  Fed.  258,  Mr.  Justice  Miller 
carefully  notes  the  complete  separation 
in  the  class  of  service  of  the  two  em- 
ployees, while  in  Randall  v.  Baltimore 
&  0.  R.  Co.  (1883)  109  U.  S.  478,  27 
L.  ed.  1003,  3  Sup.  Ct.  Rep.  322,  to  be 
considered  liereafter,  the  Supreme  Court 
treated  the  fact  that  the  employees  were 
working  on  different  trains  as  entirely 
immaterial.  He  who  engages  in  train 
service  knows  that  other  trains  be- 
sides his  will  be  running,  and  may  fair- 
ly be  considered  as  contracting  to  take 
the  risk  of  the  negligence  of  the  em- 
ployees managing  such  trains.  He 
must  expect  to  be  employed  now  on  one 
train  and  now  on  another,  to  be  thus 
thrown  into  contact  with  the  other  em- 
ployees in  that  service,  to  know,  him- 
self, what  is  proper  care  in  such  work, 
and  to  be  able  to  detect  any  evidence  of 
carelessness  on  the  part  of  those  in  like 
service.  Every  consideration  which 
exempts  the  master  from  liability  for 
the  negligence  of  a  coemployee  seems  to 
bind  those  in  the  same  class  of  service 
together  as  fellow  servants." 

The  motormen  on  colliding  cars  on 
the  same  line  are  fellow  servants.  Mur- 
tagh  v.  Joline  (1909)  119  N.  Y.  Supp. 
218. 

The  brakeman  on  a  construction  train 
is  a  fellow  servant  of  the  engineer  of  a 
passenger  train.  Peters  v.  Southern  P. 
Co.   (1911)   160  Cal.  48,  116  Pac.  400. 

The  engineers  on  different  trains  are 
fellow  servants.  Mellish  v.  Pere  Mar- 
quette R.  Co.  (1911)  167  Mich.  86,  132 
N.  W.  513. 


See  also  Orand  Trunk  R.  Go.  v.  Cum- 
mings  (1882)  106  U.  S.  700,  27  L.  ed. 
266,  1  Sup.  Ct.  Rep.  493,  where  the  en- 
gineer of  one  train  was  assumed  to  be 
a  coservant  of  all  the  employees  on  an- 
other; and  Jenkins  v.  Richmond  &  D. 
R.  Co.  (1893)  39  S.  C.  507,  39  Am.  St. 
Rep.  750,  18  S.  E.  182  where  the  depart- 
mental rule  was  expressly  rejected  as 
not  applicable  to  servants  on  different 
trains. 

(d)  Servants  handling  ordinary 
trains,  and  servants  employed  in  the  re- 
pair or  construction  of  the  permanent 
way  and  its  appurtenances. — From  one 
point  of  view  these  servants  are  in  a 
common  employment  because  they  are 
"engaged  in  the  same  common  object, — 
the  safe  conveyance  of  passengers  to  the 
end  of  their  journey."  Waller  v.  South 
Eastern  R.  Go.  (1863)  2  Hurlst.  &  C. 
101,  106,  32  L.  J.  Exch.  N.  S.  205,  9 
Jur.  N.  S.  501,  8  L.  T.  N.  S.  325,  11 
Week.  Rep.  731  (per  Pollock,  C.  B.,  dur- 
ing the  argument  of  counsel. 

Or,  as  other  cases  put  it,  "common 
purpose  of  the  service  is  the  moving  of 
trains."  Elliot  v.  Chicago,  M.  &  St.  P. 
R.  Go.  (1889)  5  Dak.  523,  3  L.R.A.  363, 
41  N.  W.  750. 

Or  they  are  "engaged  in  the  common 
enterprise  of  maintaining  and  operating 
the  road."  Boldt  v.  Neio  York  C.  R. 
Co.    (1858)    18  N.  Y.  432. 

In  Coon  V.  Syracuse  &  V .  R.  Co. 
(1849)  6  Barb.  231,  the  supreme  court 
pointed  out  that  the  great  object  and 
business  of  the  company  was  to  "trans- 
port passengers  and  freight,"  and  pro- 
ceeded thus :  "To  facilitate  this  busi- 
ness and  to  render  the  road  capable  of 
performing  the  business  required  of  it 
by  the  public  as  well  as  by  the  inter- 
ests of  the  stockholders,  a  great  many 
different  agents  and  workmen  are  nec- 
essarily employed.  To  these  are  as- 
signed various  duties;  to  some  are 
assigned  the  duty  of  examining  the 
track  of  the  road,  to  others  the  keeping 
the  road  in  repair;  some  are  engineers 
and  some  brakemen;  some  are  conduc- 
tors and  some  switchmen;  but  they  are 
all  necessary  and  indispensable  for  car- 
rying out  the  primary  object,  to  wit, 
the  safe  and  speedy  transportation  of 
passengers  and  freight  over  the  road. 
They  are  all  engaged  in  one  general 
business  and  common  enterprise."  This 
decision  was  affirmed  (1851)  5  N.  Y. 
492. 

From  another  point  of  view  the  same 
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result  follows  from  the  fact  that  "the 
conduct  of  one  necessarily  affects  the 
safety  of  the  other."  Elliot  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1889)  5  Dak.  523, 
3  L.R.A.  363,  41  N.  W.  750.  That  is  to 
say,  though  they  are  in  different  de- 
partments they  are,  "by  the  very  nature 
of  their  employment,  brought  into  fre- 
quent contact,  and  the  risk  of  negligence 
by  the  one  must  therefore  be  considered 
to  have  been  in  the  contemplation  of  the 
■other  when  service  under  the  common 
master  was  accepted."  Norfolk  &  W.  R. 
Co.  V.  Nuckols  (1895)  91  Va.  195,  21 
S.  E.  342.  See  also  Northern  P.  R.  Co. 
■V.  Earnbly  (1894)  154  U.  S.  349,  38 
L.  ed.  1009,  14  Sup.  Ct.  Rep.  983;  Boldt 
T.  New  York  C.  R.  Co.  (1858)  18  N.  Y. 
432. 

The  following  employees  are  therefore 
held  to  be  coservants : 

Track  repairers  and  trainmen  general- 
ly. Gormley  v.  Ohio  d  M.  R.  Go.  (1880) 
72  Ind.  31;  Oillsharmon  v.  Stony  Brook 
R.  Corp.  ( 1852 )  10  Gush.  228 ;  Whaalan 
V.  Mad  River  £  L.  E.  R.  Co.  (1858)  8 
'Ohio  St.  249;  Manville  v.  Cleveland  & 
T.  R.  Co.  (1860)  11  Ohio  St.  417,  425, 
426  (arguendo)  ;  Trinity  &  S.  R.  Co. 
■V.  Mitchell  (1889)  72  Tex.  609,  10  S. 
W.  698;  Pennsylvania  R.  Co.  v.  Wack- 
ier (1883)  60  Md.  395  (breach  of  rule 
to  have  a  headlight  exposed  in  fogs)  ; 
Fuller  V.  Cfrand  Trunk  R.  Go.  (1865; 
Quebec)  1  L.  C.  L.  J.  68  (derailment). 
Laying  down  doctrine  of  common  em- 
ployment without  any  qualifications,  as 
It  is  in  the  common  law,  and  rejecting 
the  rule  of  the  French  law.  See,  how- 
ever, chapter  i.xxxv.,  post. 

The  fireman  and  brakeman  on  a  train 
and  a  trackman.  McMullin  v.  Nova 
Scotia  Steel  &  Goal  Go.  (1907)  41  N. 
■S.  514. 

Conductors  and  track  repairers. 
Northern  P.  R.  Co.  v.  EamUy  (1894) 
154  U.  S.  349,  38  L.  ed.  1009,  14  Sup. 
Ct.  Rep.  983  (Diss.  Fuller,  Ch.  J.,  and 
Tield  and  Harlan,  JJ.)  ;  Martin  v.  At- 
■chison,  T.  &  S.  F.  R.  Go.  (1897)  166 
U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct. 
Rep.  603,  affirming  (1893)  7  N.  M.  158, 
^4  Pac.  536 ;  Waller  v.  South  Eastern  R. 
Oo.  (1863)  9  Jur.  N.  S.  501,  32  L.  J. 
Exch.  N.  S.  205,  11  Week.  Rep.  731,  8 
L.  T.  N.  S.  325,  2  Hurlst.  &  C.  102;  Coon 
V.  Syracuse  &  V.  R.  Co.  (1849)  6  Barb. 
^31,  affirmed  in  (1851)  5  N.  Y.  492; 
Elliot  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1889)  5  Dak.  523,  3  L.R.A.  363,  41  N. 
W.  758. 


A  section  man  is  a  fellow  servant 
of  a  conductor  under  whose  direction 
he  is  engaged  in  removing  an  obstruc- 
tion from  the  track,  and  the  company 
is  not  liable  for  injuries  to  one  occa- 
sioned by  the  negligence  of  the  other, 
though  a  rule  of  the  company  provides 
that  the  section  men  shall  always  assist 
the  passage  of  trains,  and,  in  case  of 
accident  or  delay,  obey  the  orders  of  the 
conductor.  Slavens  v.  Northern  P.  R. 
Co.  (1899)  38  C.  C.  A.  151,  97  Fed.  255. 
Conductor  and  a  laborer  employed  to 
remove  snow  and  other  obstructions 
from  the  track,  and  under  the  immedi- 
ate control  of  a  roadmaster.  Fagundes 
V.  Central  P.  R.  Go.  (1889)  79  Cal.  97, 
3  L.R.A.  824,  21  Pac.  437,  diss.  Pater- 
son,  J. 

Brakeman  and  track  repairers.  Gon- 
nelly  v.  Minneapolis  Eastern  R.  Co. 
(1887)  38  Minn.  80,  35  N.  W.  582; 
Loranger  v.  Lake  Shore  &  M.  8.  R.  Go. 
(1895)  104  Mich.  80,  62  N.  W.  137; 
Slattery  v.  Toledo  &  W.  B.  Oo.  (1864) 
23  Ind.  81. 

Brakeman  and  servant  making  re- 
pairs in  a  pit  between  the  tracks.  Fil- 
bert V.  Delaware  d  H.  Canal  Co.  (1890) 
121  N.  Y.  207,  23  N.  E.  1104  (pit  was 
left  uncovered  and  brakeman  fell  in ) . 
Brakeman  and  servant  employed  to 
nail  on  the  bridges,  boards  inscribed 
with  the  number  thereof.  Austin  &  N. 
W.  R.  Co.  V.  Beatty  (1894)  6  Tex.  Civ. 
App.  650,  24  S.  W.  934. 

Engineers  and  tracks  repairers.  Bur- 
rell  V.  Gowen  (1890)  134  Pa.  527,  19 
Atl.  678  (assumed  in  decision)  ;  Con- 
nelly V.  Minneapolis  Eastern  R.  Co. 
(1887)  38  Minn.  80,  35  N.  W.  582; 
Northern  P.  R.  Go.  v.  HamUy  (1894) 
154  U.  S.  349,  38  L.  ed.  1009,  14  Sup. 
Ct.  Rep.  983;  Walker  v.  Boston  &  M. 
R.  Co.  (1879)  128  Mass.  8  (roadmaster 
misplaced  a  switch )  ;  Van  Wickle  v. 
Manhattan  R.  Co.  (1886)  23  Blatchf. 
422,  32  Fed.  278  (engine  was  run  at 
excessive  speed,  and  injured  trackman)  ; 
Clifford  V.  Old  Golony  R.  Go.  (1886) 
141  Mass.  564,  6  N.  E.  751 ;  Northern  P. 
R.  Co.  V.  Gha/rless  (1895)  162  U.  S.  359, 
40  L.  ed.  999,  16  Sup.  Ct.  Rep.  848  (ap- 
proach of  train  not  duly  signaled  by  en- 
gineer), reversing  (1892)  2  C.  C.  A. 
380,  7  U.  S.  App.  359,  51  Fed.  562; 
White  V.  Kennon  (1889)  83  Ga.  343,  9 
S.  E.  1082 ;  M'Eniry  v.  Waterford  &  K. 
R.  Go.  (1858)  8  Ir.  C.  L.  Rep.  315  (de- 
murrer sustained)  ;  Hastings  v.  Mon- 
tana Union  R.  Co.  (1896)  18  Mont.  493, 
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46  Pac.  264  (train  not  stopped  soon 
enough  to  avoid  running  over  a  labor- 
er) ;  Isleio  Orleans,  J.  &  G.  N.  B.  Co.  v. 
Hughes  (1873)  49  Miss.  258;  Harrison 
V.  Detroit,  L.  d  N.  R.  Co.  (1890)  79 
Mich.  409,  7  L.R.A.  623,  19  Am.  St. 
Rep.  180,  44  N.  W.  1034;  Mele  v.  Dela- 
ware d  H.  Canal  Co.  (1891)  27  Jones 
&  S.  367,  14  N.  Y.  Supp.  630;  Ellington 
Y.  Beaver  Dam  Lumber  Co.  (1893)  93 
Ga.  53,  19  S.  E.  21  ("the  work  of  both 
v?hen  regularly  carried  on,  conducing  to 
the  accomplishment  of  the  common  ol)- 
ject  for  which  they  were  engaged  by  the 
company,  viz.,  the  transportation  of  its 
own  [the  defendant's]  supplies  and  prod- 
ucts") ;  'Norfolk  &  W.  Jt.  Co.  v.  tluokols 
(1895)  91  Va.  193,  21  S.  E.  342; 
Knahtla  v.  Oregon  Short-Line  d  U.  N. 
R.  Co.  (1891)  21  Or.  136,  27  Pac.  91 
(the  fact  that  the  section  man  was  work- 
ing under  the  direction  of  the  roadmas- 
ter  was  expressly  held  to  make  no  dif- 
ference) ;  Rohiack  v.  Pacific  R.  Co, 
(1869)  43  Mo.  187,  overruled,  so  far 
as  Missouri  is  concerned,  by  Sullivan 
V.  Missouri  P.  R.  Co.  (1888)  97  Mo. 
113,  10  S.  W.  852;  Lepard  v.  Michigan 
C.  R.  Co.  (1911)  166  Mich.  373,  — 
L.R.A.  (N.S.)  — ,  130  N.  W.  668;  Teicas 
&  P.  R.  Co.  V.  Bourman  (1909)  212  U. 
S.  536,  53  L.  ed.  641,  29  Sup.  Ct.  Rep. 
319. 

A  section  foreman  is  a  fellow  servant 
of  an  engineer  who  was  killed  by  the 
former's  negligence  in  leaving  a  switch 
open.  Chicac/o,  I.  dc  L.  R.  Co.  v.  Barker 
(1908)  169  'ind.  670,  17  L.R.A.  (N.S.) 
542,  83  N.  E.  369,  14  Ann.  Cas.  375, 
transferred  from  appellate  court  (1907) 
40  Ind.  App.  256,  81  N.  E.  1179. 

Engineer  of  a  train  and  track  inspect- 
or hired  to  pass  over  a  section  of  track 
in  front  of  that  train.  Sullivan  v.  Mis- 
sissippi <&  M.  R.  Co.  (1860)  11  Iowa, 
421. 

Engineer  and  bridge  foreman  or  his 
subordinates.  St.  Louis,  Southioestern 
R.  Go.  V.  Hmson  (1895)  61  Ark.  302, 
32  S.  W.  1079  (train  managed  by  en- 
gineer ran  into  the  car  in  which  the 
foreman  lived)  ;  International  d  G.  JV. 
R.  Co.  V.  Ryan  (1891)  82  Tex.  565,  18 
S.  W.  219  (same  accident  as  in  last- 
cited  case)  ;  St.  Louis.  A.  d  T.  R.  Co. 
V.  Welch  (1888)  72  Tex.  298,  2  L.R.A. 
839,  10  S.  W.  529. 

Section  hand  and  fireman.     Harrison 

V.  Detroit,  L.  d  N.   B.   Go.    (1890)    79 

Mich.  409,  7  L.R.A.  623,  19  Am.  St.  Rep. 

180,  44  N.  W.  1034;  Loranger  v.  Lake 

M.  &  S.  Vol.  IV.— 256. 


Shore  d  M.  S.  R.  Go.  (1895)  104  Mich. 
80,  62  N.  W.  137 ;  WheeloM  v.  Mad  River 
d  L.  E.  R.  Go.  (1858)  8  Ohio  St.  249 
(fireman,  while  passing  wood  from  the 
tender,  allowed  a  stick  to  fall  and  strike 
the  trackman) . 

A  yardman  engaged  in  sweeping 
snow  from  the  tracks,  and  an  engineer 
and  brakeman.  Corcoran  v.  New  York, 
N.  H.  d  H.  R.  Go.  (1899)  46  App.  Div. 
201,  61  N.  Y.  Supp.  672  (cars  kicked 
without  warning). 

A  roadmaater  and  fireman.  Walker  v. 
Boston  d  M.  R.  Go.  (1879)  128  Mass.  8 
(road  master  misplaced   switch). 

A  machinist  employed  to  keep  the 
pumps,  tanks,  wells,  etc.,  of  a  railway 
company  in  good  working  order,  and  the 
engineer  of  a  train  on  which  he  was  be- 
ing conveyed  in  the  course  of  employ- 
ment. Louisville  d  N.  R.  Co.  v.  Stuher 
(1901)  54  L.R.A.  696,  48  U.  C.  A.  349, 
108  Fed.  934,  reversing  (1900)  102  Fed. 
421. 

The  crew  of  a  train,  to  which  a  car 
containing  a  bridge  builder  and  repair- 
er, with  his  assistants  and  their  tools, 
is  attached  for  the  purpose  of  convey- 
ing them  to  the  place  where  their  work 
is  to  be  done,  are  fellow  servants  of  the 
men  so  conveyed.  Tomlinson  v.  Chi- 
cago, B.  d  Q.  R.  Go.  (1899)  38  CCA. 
148,  97  Fed.   252    (train  broke  apart). 

Fireman  and  employee  having  duty  to 
keep  switches  in  order.  King  v.  Boston 
d  W.  R.  Corp.   (1851)    9  Cush.  112. 

Track  repairer  and  servants  whose 
duty  it  is  to  light  the  headlights.  Col- 
lins v.  St.  Paul  d  S.  C.  R.  Co.  (1882) 
30  Minn.  37,  14  N.  W.  60  (track  re- 
pairer  injured). 

Trackmen  and  switchmen.  Michigan 
C.  R.  Co.  V.  Austin  (1879)  40  Mich.  247 
(switchman  thrown  off  of  the  engine  by 
jolt  on  uneven  track)  ;  Cincinnati,  N. 
0.  d  T.  P.  R.  Go.  V.  Mealer  (1892)  1 
C;  C  A.  633,  G  U.  S.  App.  86,  50  Fed. 
Rep.  725  (switchman  stumbled  on  a 
piece  of  coal  which  the  section  man 
should  have  removed). 

A  switchman  is  the  fellow  servant 
of  a  crossing  tender.  Dixon  v.  Grand 
Trunk  Western  R.  Co.  (1908)  155  Mich. 
169,  318  N.  W.  946. 

A  track  walker  engaged  in  traveling 
on  a  railroad  velocipede  for  the  purpose 
of  summoning  a  section  crew  to  assist 
in  clearing  away  a  wreck,  and  an  engi- 
neer in  charge  of  an  engine  traveling 
over  the  same  road,  in  the  same  direc- 
tion, for  the  purpose   of   reaching  the 
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nearest  turntable,  so  as  to  turn  his  en- 
gine and  return  to  assist  at  the  wreck. 
Stephani  v.  Southern  P.  Co.  (1899)  19 
Utah,  196,  57  Pac.  34.  This  decision 
seems  to  mark  the  abandonment  of  the 
consociation  doctrine  which,  as  is  shown 
by  the  cases  cited  in  §  1433,  post,  had 
previously  prevailed  in  Utah.  Its  basis 
was  that  both  the  servants  were  engaged 
in  a  service  having  the  same  common 
object,  viz.,  that  of  clearing  the  track, 
and  in  departments  not  "so  far  removed 
from  each  other  but  that  the  possibility 
of  coming  in  contact  and  incurring  dan- 
ger to  each  other  from  their  negligent 
acts  must  have  been  in  contemplation 
of  the  plaintiflF  when  he  entered  the  de- 
fendant's  service." 

Motorman  on  street  car  and  track  re- 
pairer. Rittenhouse  v.  Wilmington 
Street  R.  Co.  (1897)  120  N.  C.  544,  26 
S.  E.  922  (laying  down  rule  with  a  view 
to  new  trial)  ;  Lundquist  v.  Duluth 
Street  R.  Co.  (1896)  65  Minn.  387,  67 
N.   W.   1006. 

Where  a  section  foreman  is  injured  by 
the  negligence  of  the  crew  of  a  freight 
train  and  a  station  agent  in  loading  a 
car  so  carelessly  that  a  piece  of  timber 
projects  outside  the  track,  it  is  error  to 
submit  the  case  to  the  jury  on  the  the- 
ory that  the  negligent  employees  were 
not  fellow  servants  of  the  injured  one. 
Miller  v.  Michigan  C.  R.  Co.  (1900)  123 
Mich.  374,  82  N.  W.  58. 

In  Indianapolis  &  G.  Rapid  Transit 
Co.  V.  Foreman  (1904)  162  Ind.  85,  102 
Am.  St.  Rep.  185,  69  N.  E.  669,  it  was 
held  that  operatives  of  a  regular  train 
were  the  fellow  servants  of  a  track  hand 
while  he  was  being  transferred  to  his 
home  on  another  train  of  the  company. 
To  the  same  effect,  Baltimore  &  0.  8.  W. 
R.  Co.  V.  Clapp  (1905)  35  Ind.  App. 
403,  74  N.  E.   267. 

In  Boldt  V.  TSlew  York  C.  R.  Co. 
(1858)  18  N.  Y.  432,  it  was  held  to  be 
immaterial,  so  far  as  regards  the  appli- 
cation of  the  principle  controlling  the 
above  cases,  whether  a  laborer  was 
working  on  a  new  track  laid  parallel 
to  an  existing  one,  or  on  the  old  one. 
The  court  said:  "If  the  plaintiff  had 
been  engaged  in  repairing  the  old  track, 
and  the  injury  had  occurred  to  him 
while  digging  gravel  for  that  purpose, 
on  the  site  of  the  new  track,  by  the 
cars  being  thrown  from  the  track  and 
falling  upon  him,  his  case  could  not,  in 
principle,  have  been  distinguished  from 
that  of  a  switch  tender  or  other  person 


employed  in  the  company's  service  about 
the  track,  and  injured  in  such  service. 
Nor  can  I  conceive  that  a  different  prin- 
ciple would  apply  in  case  the  same  acci- 
dent occurred  while  the  injured  person 
was  employed  in  preparing  a  new  track 
on  the  site  of  the  gravel  pit,  instead 
of  digging  gravel  to  repair  the  old 
track.  In  each  case  the  liability  to  in- 
jury would  be  incident  to  the  employ- 
ment. In  accepting  service  on  such  a 
new  track,  in  the  case  supposed,  he  must 
be  taken  to  have  known  that  his  em- 
ployers were  engaged  in  running  cars  on 
the  old  track,  and  that  he  was  therefore 
to  incur  such  hazard  as  might  be  occa- 
sioned by  the  negligence  of  their  em- 
ployees. So,  in  the  case  at  bar,  he  must 
be  taken  to  have  contracted  with  refer- 
ence to  the  possibility  of  cars  being  run 
on  the  new  track,  whenever  it  became 
so  nearly  finished  as  to  render  such 
running  practicable." 

In  one  Federal  case  it  was  held  that 
trackmen  are  not  fellow  servants  with 
trainmen  on  the  same  road.  Howard  v. 
Delaware  &  H.  Canal  Co.  (1889)  6 
L.R.A.  75,  40  Fed.  195.  The  decision 
was  put  on  the  ground  that  the  train- 
men "acted  for  the  defendant  in  the 
exercise  of  the  control  given  them  over 
the  movements  of  the  train."  Wheeler, 
J.,  considered  that  the  effect  of  the  Ross 
Case  (see  §  1640,  post)  was  that  a  rail- 
road company  is  liable  to  the  trainmen 
of  one  train  for  the  negligence  of  those 
whom  it  has  placed  in  charge  of  another 
train.  "If  the  company,"  said  the 
learned  judge,  "is  responsible  to  train- 
men for  the  negligence  of  those  in  charge 
of  the  track,  that  it  should  be  held  re- 
sponsible to  trackmen  for  the  negligence 
of  those  in  charge  of  its  trains  would 
seem  to  directly  follow."  The  present 
writer  ventures  to  think  that  the  effect 
of  the  Ross  Case  is  misstated,  and  that, 
even  if  it  were  correctly  stated,  there  is 
a  distinct  non  sequitur  in  the  further 
conclusion  drawn.  The  doctrine  that  a 
conductor  is  not  a  coservant  of  his  sub- 
ordinates on  the  train  does  not  by  any 
means  involve  the  corollary  that  either 
he  or  the  other  trainmen  represent  the 
company  as  to  another  class  of  servants 
over  whom  they  have  no  control. 

(e)  Servants  handling  work  trains, 
and  servants  employed  on  the  permanent 
way  in  connection  with  such  trains. — 
There  is  a  common  employment  between 
the  men  engaged  upon  a  railroad  work 
train  and  section  hands  engaged  upon  a 
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hand  ear,  in  keeping  the  roadbed  in  or- 
der, although  the  two  bodies  of  em- 
ployees are  under  separate  foremen. 
Thom  V.  Pittard  (1894)  10  C.  C.  A. 
352,  8  U.  S.  App.  597,  62  Fed.  232 
("employed  for  the  same  general  pur- 
pose by  the  same  master,  and  working 
to  produce  the  same  result" ) . 

And  between  a  section  master,  a 
track-man,  and  a  trainman,  where  all 
three  are  engaged  in  looking  after  and 
removing  obstructions  upon  a  railroad 
due  to  a  storm.  Wellman  v.  Oregon 
Short-Line  d  U.  N.  R.  Co.  (1892)  21 
Or.  530,  28  Pac.  625. 

A  brakeman  on  a  gravel  train  is  the 
fellow  servant  of  a  laborer  engaged  in 
the  construction  of  a  road.  Lukic  v. 
Southern  P.  Co.  (1908)  160  Fed.  135. 
The  engineman  on  a  construction  train 
and  one  of  the  members  of  the  gang  at 
work  on  the  track.  Burrman  v.  Grand 
Trunk  We.flern  R.  Co.  (1906)  143  Mich. 
689,  107  N.  W.  709. 

The  engineer  of  a  construction  train 
is  a  fellow  servant  of  one  of  the  labor- 
ers. Bradford  Constr.  Co.  v.  Heflin 
(1906)  88  Miss.  314,  12  L.R.A.(N.S.) 
1040,  42  So.  174,  8  Ann.  Cas.  1077. 

A  fortiori,  where  a  train  under  the 
control  of  a  single  superintending  of- 
ficer is  used  for  the  purpose  of  facilitat- 
ing the  repair  or  construction  of  a  rail- 
way track,  bridges,  etc.,  the  servants 
operating  the  train  are  regarded  as  be- 
ing in  the  same  general  service  with  the 
servants  who  actually  do  the  work  of 
repair  or  construction,  and  the  master 
is  not  liable  for  injuries  received  by 
the  latter  class  of  employees  owing  to 
the  negligence  of  the  former. 

This  principle  bars  the  action  of  the 
servant,  both  when  he  was  actively  en- 
gaged, at  the  time  of  the  injury,  in  the 
performance  of  his  work  {Evansville  & 
R.  R.  Go.  v.  Henderson  [1893]  134  Ind. 
636,  33  N.  E.  1021  [laborer  injured  by 
a  derailment  while  he  was  throwing  ties 
from  a  moving  train] ;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Shackelford  [1883]  42 
Ark.  417  [train  started  without  warn- 
ing while  plaintiff  was  shifting  a  rail 
from  one  car  to  another] ;  Corona  v. 
Oalveston,  H.  &  S.  A.  R.  Co.  [1891] 
—  Tex.  — ,  17  S.  W.  384  [laborer  in- 
jured by  omission  of  conductor  of  work 
itrain  to  protect  it  by  a  flag  while  the 
men  were  at  work  on  the  track] ;  Hous- 
ton &  T.  G.  R.  Co.  V.  Rider  [1884]  62 
Tex.  267  [section  hand  was  in  a  flat  car, 
stationary  on  a  siding,  when  it  was  run 


into  by  a  construction  train  in  connec- 
tion with  which  he  was  working] ;  Par- 
rish  V.  Pensacola  &  A.  R.  Co.  [1891]  28 
Fla.  251,  9  So.  696  [engineer  put  an 
unskilful  fireman  in  charge  of  the  en- 
gine, and  a  shoveler  was  injured  in 
consequence — train  backed  against  car 
which  plaintiff  was  unloading] ) ,  and 
when  he  was  being  simply  transported 
from  one  point  on  the  line  to  another, 
provided  he  was  still  on  duty  and  sub- 
ject to  the  control  of  the  master's  repre- 
sentative. See  cases  cited  in  chapter 
LXVI.,  fost,  where  the  general  question 
of  the  position  of  servants  on  duty  but 
not  engaged  in  active  work  is  discussed. 

(f)  Servants  engaged  in  hmtdling 
trains  and  in  giving  signals. — A  brake- 
man  and  a  flagman  are  coservants. 
Cooper  v.  MiluMukee  &  P.  du  Ch.  R.  Co. 
(1869)  23  Wis.  668.  So  are  a  flagman 
and  a  switch  tender.  Sammon  v.  Ifew 
York  &  H.  R.  Go.  (1875)  62  N.  Y.  251 
(misplaced  switch  allowed  train  to  run 
over  flagman ) . 

An  operator  in  charge  of  a  switch  and 
semaphore  signals  is  the  fellow  servant 
of  the  engineer  of  a  locomotive.  Pear- 
sail  V.  'Sew  York  G.  &  H.  R.  R.  Go. 
(1907)   189  N.  Y.  474,  82  N.  E.  752. 

A  baggageman,  in  kicking  a  piece  of 
ice  off  his  car  at  the  request  of  a  sta- 
tion agent,  who  had  no  authority  to 
direct  such  act  to  be  done,  is  the  fel- 
low servant  of  a  signalman  struck  by 
the  ice.  Illinois  G.  R.  Co.  v.  Hart 
(1910)  —  L.R.A.(N.S.)  — ,  100  C.  C. 
A.  49,  176  Fed.  245. 

(g)  Servants  belonging  to  regular 
train  crews,  and  smtchmen.  There  is 
common  employment  between  switchmen 
and  trainmen.  See  Miller  v.  Southern 
P.  Go.  (1892)  20  Or.  285,  26  Pac.  70 
(negligence  complained  of  was  that  of 
a  switchman,  or  of  the  employees  upon 
another  train  charged  with  the  duty  of 
switchmen,  in  failing  properly  to  close 
a  switch  after  the  passage  of  the  latter 
train,  or  to  discover  and  report  that  the 
switch  was  out  of  repair). 

Coservice  exists  between  a  switchman 
and  an  engineer.  Satterly  v.  Morgan 
(1883)  35  La.  Ann.  1166;  Farwell  v. 
Boston  &  W.  R.  Corp.  (1842)  4  Met.  49, 
38  Am.  Dec.  839;  Memphis  d  C.  R.  Go. 
V.  Thomas  (1875)  51  Miss.  637;  Naylor 
V.  New  York  C.  &  H.  R.  R.  Go.  (1888) 
33  Fed.  801  (switch  left  open);  Qulf, 
C.  &  S.  F.  R.  Go.  V.  Warner  (1896)  — 
Tex.  Civ.  App.  — ,  36  S.  W.  118;  St. 
Louis,  A.  &  T.  R.  Co.  v.  Triplett  (1891) 
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54  Ark.  289,  11  L.R.A.  773,  15  S.  W.  repairers  are  injured  by  the  negligence 
831,  16  S.  W.  266;  East  Tennessee,  V.  c£  of  servants  operating  trains  is  well  set- 
G.  R.  Co.  V.  Ourley   (1883)    12  Lea,  46    tied. 

(common  object  said  to  be  that  "of  keep-  They  are  held  to  be  fellow  servants  of 
ing  the  train  on  the  main  track  and  a  conductor.  Whitmore  v.  Boston  &  M. 
bringing  it  to  its  destination");  Bar-  R.  Co.  (1890)  150  Mass.  477,  23  N.  E. 
tonshill  Goal  Go.v.  Reid  (1858)  3  Macq.  220  (cars  "kicked"  back  after  car  in- 
H.  L.  Cas.  266,  4  Jur.  N.  S.  767,  ])er  spector  had  notified  conductor  to  leave 
Lord   Colonsay,  arguendo.  a   space    open   between    the    cars)  ;    St. 

A  switchman  is  a  fellow  servant  of  a  Louis,  I.  M.  &  8.  R.  Co.  v.  Rice  (1888) 
fireman.  Hudson  v.  Charleston,  C.  (C-  51  Ark.  467, -4  L.R.A.  173,  11  S.  W. 
G.  R.  Go.  (1893)  55  Fed.  248  (in  charge    699. 

to  jury)  ;  Parker  v.  New  York  &  N.  E.  Of  a  yard  master  and  head  brakeman 
R.  Co.  (1895)  18  R.  I.  773,  30  Atl.  849  employed  in  moving  cars  to  and  fro  in 
( switch   left  open ) .  the    yards    for    the    purpose    of   having 

A  switchman  and  a  conductor  are  co-  them  repaired.  Besel  v.  Wew  York  G.  <£• 
servants.  Harvey  v.  New  York  C.  &  H.  H.  R.  R.  Co.  (1877)  70  N.  Y.  171  ("en- 
R.  R.  Go.  (1890)  32  N.  Y.  S.  R.  817,  10  gaged  in  the  same  common  work  and 
N.  Y.  Supp.  645   (conductor  injured).        for  the  same  common  purpose")  ;   Oulf, 

A  switchman  is  a  fellow  servant  of  a  C.  <&  8.  F.  R.  Co.  v.  Kizziah  (1893)  86 
brakeman.  Ponton  v.  Wilmington  £  Tex.  81,  23  S.  W.  578  (failure  to  set 
W.  R.  Co.  (1858)  51  N.  C.  (6  Jones,  L.)  brakes  on  cars  which  rolled  against  one 
245;  Slattery  v.  Toledo  &  W.  R.  Co.  which  plaintiff  was  repairing)  ;  Camp- 
(1864)  23  Ind.  81,  quoting  from  bell  v.  Pennsylvania  R.  Go.  (1886)  1 
Wright  ■v.'New  York  G.R.  Go.  (19,62)  "2.5  Saddler  (Pa.)  299,  17  W.  N.  C.  73, 
N.  Y.  562.     And  of  a  baggage  master.    2  Atl.  489. 

Roberts  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  Of  a  yard  or  switch  engineer.  XJn- 
(1885)  33  Minn.  218,  22  N.  W.  389  (co-  fried  v.  Baltimore  &  0.  R.  Co.  (1890) 
operation  of  a  switchman  necessary  to  34  W.  Va.  260,  12  S.  E.  512;  St.  Louis, 
the  successful  management  of  trains).  A.  &  T.  R.  Co.  v.  Triplett  (1891)  54 
And  of  a  horse-car  driver.  Donnelly  Ark.  289,  304,  11  L.R.A.  773,  15  S.  W. 
V.  New  York  &  H.  R.  Go.  (1896)  3  831,  16  S.  W.  266;  Chicago  d  A.  R.  Co. 
App.  Div.  408,  38  N.  Y.  Supp.  709  (mis-  v.  Murphy  (1870)  53  111.  336,  5  Am. 
placed  switch  caused  car  to  turn  sud-  Rep.  48;  Valtesi  v.  Ohio  &  M.  R.  Go. 
denly,  and  driver  was  thrown  off)  ;  (1877)  85  111.  500  (car  repairer  bound 
Bondeau  v.  Grand  Trunk  R.  Go.  (1866;  to  know  that  he  might  be  called  on  to 
Quebec)  1  L.  C.  L.  J.  186  (misplaced  make  repairs  on  a  track,  and  thus  be 
switch),  adopting  rule  of  English  law.    exposed  to  the  risks  of  the  acts  of  en- 

A  switchman  and  a  fireman  are  co-  gine-drivers  and  others  whose  business 
servants  in  such  a  sense  that  the  latter  called  them  to  the  same  track.  In 
cannot  recover  for  the  negligence  of  the  Illinois  the  two  cases  just  cited  seem 
former  in  using  a  defective  link.  The  to  be  still  law  as  regards  switch  en- 
court  declined  to  accept  the  contention  gineers,  but  not  as  to  engineers  of  or- 
that  the  switchman  was  a  vice  principal  dinary  trains.  See  §  1432,  note  1,  subd. 
merely    because   the    inspection    of    the    (f)  post. 

appliance  was  incidental  to  his  duty.  And  of  a  switchman.  Corcoran  v.  Del- 
St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Brown  aware,  L.  &  W.  R.  Co.  (1891)  126  N. 
(1899)   67  Ark.  295,  54  S.  W.  865.  Y.  673,  27  N.  E.  1022    (car  allowed  to 

In  Nashville,  0.  &  St.  L.  R.  Co.  v.  run  against  one  under  repair). 
Foster  (1882)  10  Lea,  351,  the  cause  of  In  a  case  where  a  car  repairer  was 
action  having  arisen  in  Alabama,  the  injured  owing  to  the  fact  that  a,  brake- 
court  held  that  a  car  inspector  and  a  man  dropped  a  larger  train  of  cars  than 
brake  repairer  were  fellow  servants  of  a  he  could  control  onto  the  inclined  track 
brakeman,  citing  Thomas  v.  Mobile  &  where  the  car  under  repair  was  stand- 
0.  R.  Go.  (1868)  42  Ala.  672.  For  the  ing,  recovery  was  denied  on  the  ground 
Tennessee  doctrine,  see  subtitle  C,  of  that  plaintiff  wao  fully  cognizant  of  the 
this  chapter.  danger  to  which  he  was  exposed,  from 

(h)  Servants  handling  cars  and  serv-  negligently  dropping  in  cars  on  the 
ants  inspecting  or  repairing  them.—  tracks  where  he  was  from  time  to  time 
That  the  defense  of  common  employment  at  work,  and  the  precautions  which 
is  available  when  car  inspectors  or  car    were  taken  to  avert  such  danger.     He 
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knew  that  his  safety  depended  on  the 
care  that  was  exercised  by  his  fellow 
employees.  Campbell  v.  Pennsylvania 
R.  Co.  (1886)  1  Sadler  (Pa.)  299,  17 
W.  N.  C.  73,  2  Atl.  489. 

The  conductor  and  brakeman  on  a 
freight  train  and  the  master  of  a  freight 
yard  are  fellow  servants  of  the  car  in- 
spector in  the  yard.  Shuster  v.  Phila- 
delphia, B.  &  W.  R.  Co.  (1906)  6  Penn. 
(Del.)  4,  4  L.R.A.(N.S.)  407,  62  Atl. 
689. 

The  switching  crew  engaged  in  switch- 
ing ears  onto  a  repair  track  are  fel- 
low servants  of  a  car  repairer  at  work 
on  that  track.  Sloppy  v.  Pennsylvania 
R.  Co.  (1910)  228  Pa.  636,  77  Atl. 
1010. 

The  cases  in  which  the  delinquent 
seri'ants  were  the  inspectors  or  repair- 
ers, and  in  which,  conceding  the  exist- 
ence of  common  employment,  the  ques- 
tion arises  whether  they  were  dischar- 
ging a  nonassignable  duty  of  the  mas- 
ters, are  discussed  in  chapter  Lxiv.,  post. 

(i)  Servants  handling  trains  and 
servants  performing  miscellaneous  du- 
ties in  yards.  Coservice  has  been  held 
to  exist  between  the  following  classes  of 
employees : 

The  general  yard  master  and  a  yard 
foreman.  Cincinnati,  N.  0.  &  T.  P.  Ry. 
Co.  V.  Gray,  50  L.R.A.  47,  41  C.  C.  A. 
535,  101  Fed.  623  (negligence  was  in  re- 
gard to   directing   operation   of  train). 

The  engineer  of  any  locomotive  used 
on  the  road  and  one  whose  duties  are  to 
take  the  number  of  each  car  coming  into 
a  station.  Beuhring  v.  Chesapeake  &  0. 
R.  Co.  (1892)  37  W.  Va.  502,  16  S.  E. 
437.  "There  was,"  said  the  court,  "a 
natural  and  necessary  connection  be- 
tween the  classes  of  the  service  they  ren- 
dered, bringing  them  into  contact  with 
each  other  in  the  same  place,  in  the  exe- 
cution of  the  master's  business;  .  .  . 
and  it  is  no  matter  that  the  work  was 
dissimilar." 

The  engineer  of  a  freight  train,  and  a 
yard  clerk  engaged  in  his  duty  of  tak- 
ing a  record  of  the  seals  of  the  cars  in 
the  yard.  New  York  &  N.  E.  R.  Co.  v. 
Hyde  (1893)  56  Fed.  188  (injury  caused 
by  backing  of  train). 

An  engineer  and  an  engine  wiper. 
South  Florida  R.  Co.  v.  TVeese  (1893) 
32  Fla.  212,  13  So.  436  (engineer  was 
negligent  in  shifting  the  trains  in  the 
yard ) . 

A  brakeman  and  the  servant  whose 
duty  it  was  to  fill  the  sand-box  on  the 


engine.  Louisville,  N.  0.  d  T.  R.  Co.  v. 
Petty  (1889)  67  Miss.  255,  19  Am.  St. 
Rep.  304,  7  So.  351  (sand-box  insuffici- 
ently filled). 

An  engineer  and  an  employee  whose 
duties  partly  consist  in  coupling  and  un- 
coupling cars.  Wilson  v.  Madison,  etc. 
R.  Co.  (1862)  18  Ind.  226. 

Any  workman  employed  in  an  engine 
yard,  and  an  engineer.  Texas  &  P.  R. 
Co.  V.  Harrington    (1884)    62  Tex.  597. 

Members  of  a  switching  crew  are  fel- 
low servants  of  an  inspector,  under  the 
common  law  existing  in  Indian  terri- 
tory. Snellen  v.  Kansas  City  Southern 
R.  Co.  (1907)  82  Ark.  334,  102  S.  W. 
193. 

A  brakeman  who  fails  to  close  a 
switch  is  a,  fellow  servant  of  an  in- 
spector of  air  brakes.  Fullmer  v.  New 
York  C.  &  H.  R.  R.  Co.  (1904)  208  Pa. 
598,  57  Atl.  1062. 

The  engineer  of  a  locomotive  is  the 
fellow  servant  of  an  employee  cleaning 
the  locomotive.  Sage  v.  Baltimore  &  0. 
R.  Co.   (1907)  219  Pa.  129,  67  Atl.  985. 

A  general  train  master  is  the  fellow 
servant  of  a  baggage  checker,  and  no  re- 
covery can  be  had  for  injuries  received 
by  reason  of  the  train  master's  negli- 
gence in  running  a  car  against  the  one 
in  which  the  checker  was  at  work.  In- 
diana Union  Traction  Co.  v.  Pring 
(1908)   41  Ind.  App.  247,  83  N.  E.  733. 

An  assistant  hostler  is  the  fellow  serv- 
ant of  a  workman  engaged  in  cleaning 
cinders  out  of  engines.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Dickens  (1907)  7  Ind. 
Terr.   36,   103  S.  W.   750. 

Members  of  a  switching  crew  in  a 
yard  are  fellow  servants  with  members 
of  another  crew.  Nelson  v.  Southern 
R.  Co.  (1908)  85  C.  C.  A.  560,  158  Fed. 
92. 

The  hostlers  in  a  roundhouse  are  fel- 
low servants.  New  York,  N.  B.  &  B.  R. 
Co.  y.  Dailey  (1910)  102  C.  C.  A.  660, 
179  Fed.  289,  reversing  (1909)  167  Fed. 
592. 

(j)  Servants  engaged  solely  in  the 
construction  or  maintenance  of  the  per- 
manent vxiy  and  its  appurtenances. — 
The  following  classes  of  servants  have 
been  held  to  be  in  a  common  employ- 
ment: 

A  tracklayer  and  a.  servant  engaged 
in  ballasting  the  road.  Lovegrove  v. 
London,  B.  &  8.  C.  R.  Co.  (1864)  16 
C.  B.  N.  S.  669  (nonsuit  approved  in 
case  of  accident  caused  by  the  insuf- 
ficiency of  the  number  of  sleepers  laid). 
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"It  is  clear,"  said  Erie,  Ch.  J.,  "that 
the  platelayer  whose  negligence  caused 
it  [the  damage]  was  a  fellow  workman 
of  the  plaintiff,  and  that  both  were 
engaged  in  one  common  occupation.  The 
thing  to  be  done  was  to  convey  the 
ballast  from  the  pit  to  the  company's 
line,  and  the  co-operation  of  the  plate- 
layers and  the  laborers  was  necessary 
to  bring  about  that  result."  This  case 
is  reported  with  Gallagher  v.  Piper,  16 
C.  B.  N.  S.  6C9,  33  L.  J.  C.  P.  N.  S. 
329,  involving  the  same  facts. 

Two  section  hands.  International  d 
G.  K.  R.  Go.  V.  Tarver  (1888)  72  Tex. 
308,  n  S.  W.  1043;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Jamison  (1908)  87  Ark. 
511,   113   g.   W.  41. 

A  trackwalker  and  a  laborer  remov- 
ing snow.  Fagundes  v.  Central  P.  R.  Go. 
(1889)  79  Cal.  97,  3  L.R.A.  824,  21 
Pac.  437. 

A  member  of  one  section  gang  and 
the  section  boss  of  another  gang,  em- 
ployed by  the  same  railway  company. 
Clarke  v.  Pennsylvania  Go.  (1892)  132 
Tnd.  199,  17  L.R.A.  811,  31  N.  E.  808 
("engaged  in  the  same  general  service 
and  the  same   line   of   duty"). 

A  laborer  blasting  rock  to  obtain  ma- 
terials for  riprapping  and  a  telegraph 
lineman  repairing  poles  broken  down  by 
the  fragments  detached  by  the  shots. 
'h'eal  v.  'Northern  P.  R.  Co.  (1894)  57 
Minn.  365,  59  N.  W.  312. 

A  stone  mason  and  a  carpenter  em- 
ployed at  the  common  task  of  construct- 
ing a  bridge,  though  they  are  under  dif- 
ferent foremen.  Bier  v.  Jeffersonville, 
M.  &  I.  R.  Co.  (1892)  132  Ind.  78,  31 
N.  E.  471. 

The  members  of  a  gang  of  laborers 
loading  rails  on  a  ear.  Coyne  v.  Union 
P.  R.  Go.  (1889)  133  U.  S.  370,  33  L. 
ed.  651,  10  Sup.  Ct.  Rep.  382. 

Section  men  working  on  a  railroad 
track  and  other  employees  of  the  same 
company  employed  on  bridge  work. 
Jirunell  v.  Southern  P.  Co.  (1899)  34 
Or.  256,  56  Pac.  129. 

Members  of  a  section  gang  upon  a 
liand  car  going  home  from  work  after 
the  day's  labor  are  fellow  servants  of 
other  members  of  the  gang  also  going 
home,  but  upon  another  car.  Baltimore 
d  0.  S.  W.  R.  Co.  V.  Henderson  (1903) 
31  Ind.  App.  441,  68  N.  E.  308. 

An  employee  engaged  in  charging 
holes  with  dynamite  and  exploding  the 
blasts  is  a  fellow  servant  of  one  drill- 
ing  the   holes.     Hooe   v.   Boston   &   N. 


Street  R.  Co.  (1904)  187  Mass.  67,  72 
N.  E.  341;  Byrne  v.  Farnum  (1904) 
188  Mass.  219,  74  N.  E.  1131. 

Employees  engaged  in  blasting  for  the 
roadbed  of  a  railroad  are  fellow  serv- 
ants. Vito  v.  West  Chester,  K.  &  W. 
Electric  R.  Co.  (1907)  217  Pa.  398,  66 
Atl.  659. 

The  foreman  of  a  trolley  wire  repair 
wagon  and  the  driver  are  fellow  serv- 
ants of  a  lineman  engaged  in  repairing 
the  wires.  Hayes  v.  Jersey  City,  H.  d 
P.  Street  R.  Co.  (1906)  73  N.  J.  L.  639, 
64  Atl.  119. 

All  the  workmen  on  a  grade,  consist- 
ing of  team  drivers  drawing  dump  cars, 
men  working  in  a  cut  filling  the  cars, 
and  men  unloading  them,  and  the  fore- 
man assisting  the  man  injured  to  work 
on  a  trestle  the  fall  of  which  injured 
him, — are  fellow  servants.  Lindvall  v. 
Woods  (1889)  41  Minn.  212,  4  L.R.A. 
793,  42  N.  W.  1020  (see  §  1446,  note  1, 
subd.  (f),  post,  as  to  this  case  in  the 
Federal  courts).  The  court  said :  "The 
work  which  the  defendants  were  en- 
gaged in  was  grading  a  railroad,  and 
they  employed  various  servants  in  dif- 
ferent departments  of  labor  on  that 
work,  but  all  liable  to  be  called,  upon 
tbe  orders  of  the  foreman,  from  one 
department  to  another.  All  those  en- 
gaged in  these  different  departments 
bore  to  each  other  the  relation  of  fel- 
low servants.  They  were  all  serving 
the  same  master,  under  the  same  con- 
trol, and  all  engaged  in  the  same  gen- 
eral work.  The  thing  to  be  done  was 
the  building  of  the  road,  and  the  co- 
operation of  all  the  employees  in  each 
department  of  the  work  was  necessary 
to  bring  about  that  result." 

(k)  Servants  loading  cars  and  serv- 
ants handling  them. — These  were  held 
to  be  fellow  servants  in  Bailey  v.  Dela- 
ware &  H.  Canal  Go.  (1898)  27  App. 
Div.  305,  50  N.  Y.  Supp.  87.  The  court 
said:  "The  car  is  furnished  for  the 
express  purpose  of  being  loaded  and 
run  over  the  road,  and  the  brakeman  is 
one  of  the  employees,  and  the  man  who 
loads  and  inspects  the  loading  is  an- 
other, whose  duty  it  is  to  carry  out  that 
purpose.  Each  uses,  within  his  own 
sphere,  the  car  furnished  by  the  master, 
and  both  are  engaged  in  carrying  out 
the  purpose  for  which  it  is  furnished." 

The  engineer  of  a  work  train  is  a  fel- 
low servant  of  a  member  of  the  crew, 
unloading    rails.      De    Santes    v.    New 
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York,  N.  H.  d  B.  R.  Co.  (1907)  139 
App.  Div.  95,  103  N.  Y.  Supp.  849. 

An  engineer  is  the  fellow  servant  of 
-a  section  hand  working  on  a  dump  car. 
O'Connor  v.  Atchison,  T.  &  8.  F.  R.  Co. 
(1905)   70  C.  C.  A.  87,  137  Fed.  503. 

An  engineer  in  charge  of  the  train  on- 
to which  rails  were  being  loaded  is  a 
fellow  servant  of  a  section  hand  en- 
gaged in  loading  rails.  La  Barre  v. 
Grand  Trunk  Western  R.  Go.  (1903) 
133  Mich.  192,  94  N.  W.  735. 

In  an  early  Illinois  case,  where  a  con- 
tractor was  to  deliver  wood  to  a  rail- 
road company,  the  company  to  furnish 
the  equipment  to  move  it,  and  the  men 
on  the  train  to  be  subject  to  the  direc- 
"tion  and  control  of  the  contractor,  who 
■could  stop  them  at  any  time,  one  of  the 
servants  employed  by  him  to  load  wood 
upon  the  car  was  thrown  off  and  killed. 
It  was  held  that  no  recovery  could  be 
had  by  the  administratrix  for  his  death, 
as  the  parties  were  all  servants  of  the 
company.  Illinois  C.  R.  Co.  v.  Cox 
(1858)  21  111.  20,  71  Am.  Dec.  298. 
It  was  doubtless  proper  to  absolve  the 
Tailway  company  under  such  circum- 
stances, but  not  on  the  ground  stated. 
If  anyone  was  liable,  it  was  the  con- 
tractor, whose  servants,  for  the  time 
"being,  all  the  parties  clearly  were,  upon 
the  facts  as  stated.  The  contractor, 
under  the  later  Illinois  doctrine  as  to 
consociation  (§  1432,  note  1,  subd.  (i), 
post),  would  not  have  been  protected 
lay  the  defense  of  common  employment; 
but  apart  from  that  doctrine,  there 
-could  be  no  recovery,  as  the  New  York 
case  last   cited  shows. 

The  engineer  of  a  construction  train 
is  the  fellow  servant  of  a  workman  en- 
gaged in  unloading  ties  from  the  train. 
Overton  v.  McCahe  (1904)  35  Tex.  Civ. 
App.   133,   79    S.  W.   8G]. 

Workmen  engaged  in  the  ordinary 
occupation  of  unloading  a  railroad  car 
under  the  direction  of  a  common  over- 
seer are  fellow  servants.  Westlake  v. 
Murphy  (1909)  85  Neb.  45,  122  N.  W. 
684,  19  Ann.  Cas.  149. 

(1)  Servants  engaged  in  loading  oars, 
and  trackmen. — In  one  case,  on  the 
specific  ground  that  distinction  of  de- 
partments will  not  prevent  exoneration 
of  the  master,  recovery  has  been  denied 
where  the  plaintiff  was  engaged  in  re- 
pairing a  track,  and  the  injury  was 
caused  by  the  negligence  of  another  serv- 
ant of  the  company,  in  so  piling  wood 
■upon  a  tender  and  in  so  running  the 


train  that  a  stick  of  wood  was  thrown 
from  the  tender,  striking  the  plaintiff. 
Foster  v.  Minnesota  C.  R.  Co.  ( 1869 )  14 
Minn.  360,  Gil.  277. 

In  another  case  involving  similar 
facts,  the  distinction  of  departments 
was  not  referred  to,  and,  merely  on  the 
ground  that  the  servants  were  in  the 
same  grade  of  employment,  it  was  held 
that  coal  heavers,  or  firemen  who  load 
coal  upon  tenders,  are  fellow  servants 
of  a  trackwalker.  Schultz  v.  Chicago 
S  N.  W.  R.  Co.  (]887)  67  Wis.  616,  58 
Am.  Eep.  881,  31  N.  W.  321. 

(m)  Servants  employed  in  the  me- 
chanical departments  of  railways. — The 
following  employees  have  been  held  to  be 
coservants : 

A  workman  in  the  repair  shop  and 
another  workman  employed  to  bring 
materials  to  the  shop,  ilew  York,  L. 
E.  &  W.  R.  Co.  V.  Bell  (1886)  112  Pa. 
400,  4  Atl.  50. 

A  man  employed  as  a  sweeper  in  a 
roundhouse  and  other  employees  work- 
ing therein.  Manning  v.  Burlington,  C. 
R.  &  N.  R.  Go.  (1884)  64  Iowa,  240,  20 
N.  W.  ]69. 

Two  car  repairers.  Oulf,  C.  &  S.  F. 
R.  Co.  V.  Kizziah  (1893)  86  Tex.  81, 
23  S.  W.  578  (failure  to  set  brake  on 
u.  car  caused  it  to  roll  against  one  which 
plaintiff  was  repairing) . 

Foreman  of  gangs  in  railroad  depart- 
ment shops,  and  those  running  cars  in 
and  out  of  the  shops  to  take  in  sup- 
plies. 2VeMJ  York.  L.  E.  &  W.  R.  Go.  v. 
Bell  (1886)  112  Pa.  400,  4  Atl.  50. 

A  founder  in  a  blast  furnace  in  charge 
of  the  inside  work  of  such  furnace  is 
a  fellow  servant  of  an  engineer  of  a 
locomotive  used  in  moving  cars  on  the 
premises  of  the  company,  although  such 
founder's  department  and  the  depart- 
ment in  which  the  engineer  works  are 
separate  and  under  the  charge  of  dif- 
ferent foremen.  Adams  v.  Iron  Cliffs 
Co.  (1889)  78  Mich.  271,  18  Am.  St. 
Rep.  441,  44  N.  W.  270  (plaintiff  in- 
jured by  obstruction  of  crossing  and 
sudden  starting  of  cars  without  blowing 
whistle) . 

In  an  early  case  it  was  held  that  an 
engine  driver  and  an  engineer  whose 
duty  it  is  to  keep  locomotives  in  repair 
are  fellow  servants.  Huhgh  v.  "New  Or- 
leans &  C.  R.  Co.  (1851)  6  La.  Ann. 
49fi.  54  Am.  Dec.  565.  But  under  the 
modern  doctrine  as  to  the  nonassigna- 
bility of  certain  of  the  master's  duties 
(not  here  referred  to),  the  master  would 
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now  be  held  liable  under  these  circum- 
stances.    See  §  1498,  post. 

(n)  Servants  of  municipal  corpora- 
tions.— Whether  a  steepleman  in  the  em- 
ploy of  a  city  council  was  a  fellow  serv- 
ant of  a  carpenter  engaged  to  do-  repairs 
in  the  steeple  was  left  undecided  in 
Gonlin  v.  Charleston  ( 1868 )  15  Rich.  L. 
201  (carpenter  left  trap  door  open, — 
the  case,  in  this  particular  point  of 
view,  being  made  to  turn  upon  the  cor- 
rectness of  the  instruction  given  to  the 
jury). 

(o)  Servants  in  stores. —  (See  also 
subd.  (b),  supra.)  Porters  employed 
in  a  store  are  fellow  servants.  Beyer 
V.  Victor  (1893)  51  N.  Y.  S.  R.  83,  22 
N.  Y.  Supp.  392. 

The  butcher  in  charge  of  the  butcher's 
stall  in  a  department  store  is  the  fel- 
low servant  of  an  employee  in  another 
department,  who  was  injured  by  the 
negligence  of  the  butcher  wtiile  she  was 
in  the  stall  purchasing  meat,  which  she 
was  allowed  to  do  under  her  contract 
of  employment.  Waldron  v.  Junior 
Army  &  T<lavy  Stores  [1910]  2  I.  R.  381. 

(p)  Servants  working  on  stagecoach- 
es.— The  driver  and  guard  of  a  stage- 
coach are  coservants.  Barthonshill  Goal 
Co.  V.  Reid  (1854)  3  Macq.  H.  L.  Cas. 
266,  4  Jur.  N.  S.  767,  per  Lord  Col- 
onsay,  arguendo. 

(q)  Servants  in  mills,  factories,  and 
similar  establishments. — A  woodcutter 
and  a  locomotive  engineer  in  charge  of 
a  train  used  for  the  purpose  of  hauling 
timber  to  a  sawmill,  and  of  transporting 
employees  to  their  respective  places  of 
work,  are  fellow  servants.  Railey  v. 
Gariutt  (1900)  112  Ga.  288,  37  S.  E. 
360. 

An  engineer  in  a  sawmill  and  the 
night  watchman  therein  are  coservants. 
McGosJcer  v.  Hilton  £  D.  Lurnber  Go. 
(1900)  110  Ga.  328,  35  S.  E.  369. 

An  engineer  in  a  sawmill  is  a  fellow 
servant  of  an  employee  whose  duty  it 
is,  during  the  noon  hour,  to  go  down 
into  the  box  of  the  lower  band-saw 
wheel,  and  clean  out  the  sawdust.  Berg- 
Strom  V.  Staples  (1890)  82  Mich.  654, 
46  N.  W.  1035  (engineer  started  ma- 
chinery while  the  other  servant  was  in 
the  box). 

The  edgerman  in  a  savnnill  is  a  fel- 
low servant  of  the  sawyer.  Grant  v. 
Kei/stone  Lumber  Co.  (1903)  119  Wis. 
229,  100  Am.  St.  Rep.  883,  96  N.  W. 
535. 

An  engineer  in  charge  of  the  furnace 


and  the  generating  of  steam  for  heat 
and  power  is  a  fellow  servant  of  the 
electrician  of  the  building.  Kalisher  v. 
Browning,  K.  &  Go.  (1910)  139  App. 
Div.   637,   124  N.  Y.  Supp.   66. 

The  head  carpenter  at  a  mill,  although 
engaged  in  making  repairs  on  his  mas- 
ter's vessel,  which  is  close  by,  is  still  a 
fellow  servant  with  a  mill  hand,  at 
least  while  the  carpenter  is  engaged 
in  the  mill  sawing  lumber  for  such  re- 
pairs. Sayward  v.  Carlson  (1890)  1 
Wash.  29,  23  Pac.  830. 

A  sawyer  and  a  deck  hand  are  fel- 
low servants.  Hawk  v.  McLeod  Lum- 
ber Co.  (1901)  166  Mo.  121,  65  S.  W. 
1022. 

Employees  in  and  about  a  flouring 
mill,  engaged  in  precisely  the  same  busi- 
ness by  the  same  employer  for  the  ac- 
complishment of  a,  common  object,  none 
of  whom  have  any  control  or  authority 
over  the  others,  are  coservants.  Schmidt 
V.  Leistekow  (1889)  6  Dak.  386,  43  N. 
W.  820. 

Employees  in  charge  of  flour  rolling 
mills  are  fellow  servants  with  another 
employee  engaged  in  operating  a  feed 
mill  on  the  same  floor;  and  this  rela- 
tion continues  when  the  employees  in 
charge  of  the  flouring  mill  are  detailed 
to  exchange  the  rollers  in  the  feed  mill 
for  those  that  are  sharper.  Frazee  v. 
Stott  (1899)  120  Mich.  624,  79  N.  W. 
896. 

An  engineer  in  a  rolling-mill  is  a  co- 
servant  of  an  operative  engaged  in  heat- 
ing nail-iron.  Caldwell  v.  Brown 
(1866)  53  Pa.  453  (explosion).  And  of 
a  workman  engaged  on  the  rollers. 
Philadelphia  Iron  dc  8.  Go.  v.  Davis 
(1886)  111  Pa.  597,  56  Am.  Rep.  305, 
4  Atl.  513  (engineer  continued  to  work 
with  fly  wheel  which  he  knew  to  be  in- 
a  dangerous  condition — plaintiff  was 
struck  by  a  fragment  of  one  of  the 
clamps  which  broke). 

A  chemist  employed  in  a  paper  mill, 
without  authority  or  control  over  the 
employees  or  machinery,  and  himself 
under  the  authority  of  a  general  super- 
intendent, is  a  fellow  servant  with  an 
employee  engaged  in  working  at  the  ma- 
chinery. Wilson  V.  Hudson  River  Wa- 
ter Power  &  Pa/per  Go.  (1893)  71  Hun, 
292,  24  N.  Y.  Supp.  1072  (water  gates 
opened  by  chemist.) 

A  second  hand  or  second  foreman  un- 
der the  regular  foreman  of  the  machine 
shop  department  of  a  cotton  factory, 
who  takes  his  orders  from  his  immedi- 
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ate  foreman  or  the  general  superintend- 
ent, is,  while  employed  about  his  work 
in  the  machine  shop,  and  while  passing 
across  a  yard  on  the  ground,  a  fellow 
servant  with  the  overseer  of  the  slash- 
ing and  dressing  room,  in  the  upper 
part  of  the  factory.  Brodeur  v.  Valley 
Falls  Go.  (1889)  16  R.  I.  448,  17  Atl. 
54  (injury  caused  by  throwing  down  of 
empty    barrel ) . 

An  engraver  and  printer  is  a  fellow 
servant  of  an  engineer  in  charge  of  an 
engine  furnishing  heat  and  power  to  the 
same  establishment.  Pawling  v.  Eos- 
kins  (1890)  132  Pa.  617,  19  Am.  St. 
Rep.  617,  19  Atl.  301  (injury  sustained 
by  falling  through  a  trap  door  care- 
lessly left  unfastened  by  the  engineer, 
to  whom  it  served  as  a  regular  means 
of  access  to  the  engine  room ) . 

An  engineer  and  an  employee  directed 
to  clean  the  engine  are  coservants. 
Spencer  v.  Ohio  &  M.  R.  Go.  (1892)  130 
Ind.  181,  29  N.  E.  915  (machinery  start- 
ed without  warning). 

The  man  who  draws  the  red  hot  iron 
from  the  forge,  and  the  one  who  ham- 
mers it  into  shape,  are  coservants. 
BartonsUU  Goal  Go.  v.  Reid  (1854)  3 
Macq.  H.  L.  Cas.  266,  4  Jur.  N.  S.  767, 
per  Lord  Colonsay,  arguendo. 

A  blacksmith  employed  in  a  shop  to 
temper  properly  parts  of  the  lathes  is 
a  fellow  servant  of  an  operator  of  a 
lathe.  Hohl  v.  Sewitt  Motor  Go. 
(1907)  121  App.  Div.  866,  106  N.  Y. 
Supp.  881. 

One  whose  duty  is  to  do  the  black- 
smith work  necessary  upon  the  imple- 
ments used  in  the  construction  of  a 
manufacturing  plant  is,  in  making  a 
link  for  the  chain  used  to  hold  in  posi- 
tion the  box  of  a  dump  car,  a  fellow 
servant  of  one  engaged  in  operating  the 
car.  Buck  v.  ^ew  Jersey  Zinc  Go. 
(1902)  204  Pa.  132,  60  L.R.A.  453,  53 
Atl.  740. 

Employees  engaged  in  cleaning  out  a 
gearing  pit  in  a  factory  are  fellow  serv- 
ants of  an  employee  engaged  in  feeding 
a  machine  on  the  same  floor.  Burke  v. 
National  India-Ruhher  Go.  (1897)  21 
R.  I.  446,  44  Atl.  307  (plaintiff's  con- 
tention was  that  the  delinquents  were 
not  engaged  in  the  ordinary  work  of  the 
factory). 

A  machinist  placing  shafting  in  a 
shop  and  a  workman  operating  one  of 
the  machines  are  coservants.  Trcha  v. 
Burlington,  G.  B.  d  N.  R.  Go.  (1896) 
100  Iowa,  205,  69  N.  W.  422. 


The  members  of  a  gang  engaged  in 
moving  a  large  grindstone  were  held  tO' 
be  coservants  in  Sullivan  v.  Nicholson 
File  Co.  (1900)  21  R.  I.  540,  45  Atl. 
549. 

Two  employees  engaged  in  operating 
a  paper  winder  in  a  paper  mill  are  co- 
servants  while  the  paper  is  beinw  wound. 
Kreider  v.  Wisconsin  River  Paper  &■ 
Pulp  Go.  (1901)  110  Wis.  645,  86  N.  W. 
662. 

The  operator  of  a  die  press  is  the  fel- 
low servant  of  one  employed  to  feed 
sheets  of  steel  into  the  press.  Richards- 
v.  Michigan  Pressed  Steel  Go.  (1909) 
155  Mich.  668,  119  N.  W.  1077. 

Employees  engaged  in  testing  fire- 
arms in  defendant's  factory  and  an  er- 
rand boy  are  fellow  servants.  Ghurch 
v.  Winchester  Repeating  Arms  Co.. 
(1906)   78  Conn.  720,  63  Atl.  510. 

(r)  Employees  in  lumber  yard. — A 
person  employed  to  pile  lumber  in  a 
yard  is  a  fellow  servant  of  one  whose- 
duties  are  to  assort  and  scale  such  lum- 
ber, where  the  duties  of  both  are  but 
steps  in  preparing  the  lumber  for  sale.. 
Fraser  v.  Red  River  Lumber  Co.  (1891) 
45  Minn.  235,  47  N.  W.  785. 

The  foreman  of  a  lumber  yard  and  a> 
repairer  of  the  tracks  are  both  fellow 
servants  of  a  laborer  who  is  injured 
while  being  conveyed  from  one  part  of 
the  yard  to  another.  McFarlane  v. 
Gilmore  (1884)  5  Ont.  Rep.  302. 

(s)    Servants  working  in  quarries 

Two  employees  engaged  in  blasting  are 
coservants.  Wiskie  v.  Montello  Granite- 
Co.  (1901)  111  Wis.  443,  87  Am.  St. 
Rep.  885,  87  N.  W.  461  (blast  improper- 
ly prepared).  A  servant  engaged  in- 
blasting  roclis  is  a  fellow  servant  of  one 
hauling  the  rock.  Bogard  v.  Louisville, 
E.  &  St.  L.  R.  Co.   (1884)   100  Ind.  491. 

See  note  to  Rankel  v.  Buckstaff-Ed- 
wards  Go.  20  L.R.A.  (N.S.)  1180. 

(t)  Servants  loorking  in  or  about 
mines,  and  similar  work.  ( See  also  subd. 
(z)  infra). — Coservice  has  been  held  to' 
exist  in  the  following  cases:  Ball  v. 
Johnson  (1865)  3  Hurlst.  &  C.  589,  11 
Jur.  N.  S.  180,  34  L.  J.  Exch.  N.  S.  222, 
13  Week.  Rep.  411,  11  L.  T.  N.  S.  779' 
( "underlooker"  whose  duty  it  was  to 
see  that  roof  was  propped  and  the  min- 
ers) ;  Kielley  v.  Belcher  Silver  Min.  Co. 
(1875)  3  Sawy.  500,  Fed.  Cas.  No. 
7,761  (servants  breaking  down  the  ore 
with  picks  and  by  blasting,  held  to  be 
coservants  of  others,  at  the  same  time 
loading    and    wheeling   out   the    ore    sa 
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broken  down — engaged  in  differ('nt 
stages  of  the  same  work  of  removing 
ore  from  the  mine)  ;  Troughear  v.  Low- 
er Vein  Coal  Co.  (3883)  62  Iowa,  576, 
17  N.  W.  775  (roadman  is  a  fellow 
servant  with  a  miner).  Beck,  J.,  dis- 
sented, but  merely  on  the  ground  that 
the  evidence  justified  the  jury  in  find- 
ing that  the  injury  was  caused  by  the 
negligence  of  the  superintendent.  Coal 
Creek  Min.  Co.  v.  Davis  (1891)  90  Tenn. 
711,  18  S.  W.  387  (engineer  of  mine 
engine,  and  tender  of  ventilating  fur- 
nace) ;  Quincy  Min.  Go.  v.  Kitts  (1879) 
42  Mich.  34,  3  N.  W.  240  (timberman 
charged  with  duty  of  looking  after  a 
bridge  over  a  chasm,  and  a  miner)  ; 
Snyder  v.  Viola  Min.  &  8.  Co.  (3891) 
3  Idaho,  28,  26  Pac.  127  (blacksmith 
employed  on  the  surface  to  sharpen 
tools  for  miners  and  the  miners  under 
ground)  ;  Cerrillos  Coal  Co.  v.  Deserant 
(1897)  9  N.  M.  49,  49  Pac.  807  (miner 
paid  according  to  the  quantity  of  coal 
mined  by  him  is  a  fellow  servant  with 
men  employed  by  the  operator  of  the 
mine  to  assist  in  getting  out  coal  with- 
out actually  drilling  holes  or  aiding  in 
blasting  with  powder, — room  full  of  fire 
damp  entered  with  naked  lamp)  ; 
Brovme  v.  King  (3900)  40  C.  C.  A.  545, 
300  Fed.  561  (helper  of  operator  of 
drilling  machine  injured  by  failure  of 
one  of  the  drilling  crew  to  search  for 
"missed"  shots). 

A  stationary  engineer  operating  a 
coal  elevator  is  the  fellow  servant  of  a 
shoveler.  8.  F.  Dana  &  Co.  v.  Black- 
lum  (1906)  321  Ky.  706,  90  S.  W.  237. 

A  mule  driver  and  a  shot  flrer  are 
fellow  servants.  Consolidated  Coal  Co. 
V.  Francis   (1907)   133  111.  App.  227. 

A  blaster  in  a  gypsum  mine  is  a  fel- 
low servant  of  an  employee  engaged  in 
removing  the  material  loosened  by  the 
blast.  Sendrickson  v.  United  States 
Gypsum  Co.  (1905)  —  Iowa,  — ,  105 
N.  W.  503. 

Two  miners  engaged  in  the  same  room 
are  fellow  servants.  Lammey  v.  Center 
Coal  Min.  Co.  (1909)  144  Iowa,  640, 
123  N.  W.  356. 

A  brakeman  on  a  hoisting  cage  is  a 
fellow  servant  of  a  miner.  Williams  v. 
Verona  Min.  Co.  (1907)  349  Mich.  45, 
3  32  N.  W.  496. 

(u)  Servants  engaged  in  iuilding  or 
equipping  ships. — 'Workmen  employed  to 
fix  sheets  of  metal  on  the  hull  of  a 
vessel  and  workmen  employed  to  caulk 
the  seams  therein  are  fellow  servants. 


Butler  V.  Toimsend  (3893)  326  N.  Y. 
305,  26  N.  E.  1037,  reversing  32  N.  Y. 
S.  R.  3055,  3  3  N.  Y.  Supp.  809.  The 
court  said:  "Assuming,  then,  that  the 
lumpers  were  servants  of  the  defend- 
ant, acting  under  the  direction  and 
orders  of  their  foreman,  they  were  also 
the  fellow  servants  of  the  caulkers. 
Both  were  working  at  the  same  time 
under  a,  common  master,  upon  the  same 
vessel  and  engaged  in  the  same  general 
employment.  That  to  some  extent  their 
trades  were  diflferent,  and  one  might  not 
be  skilled  in  the  work  of  the  other,  is 
immaterial  where  all  were  working  on 
the  liuU  of  the  vessel,  for  one  general 
purpose,  to  accomplish  one  common  re- 
sult, and  under  one  control.  Svenson 
V.  Atlantic  Mail  8.  S.  Co.  (3874)  57  N. 
Y.  108.  Their  labor  was  more  closely 
and  clearly  related  to  the  general  pur- 
pose than  that  of  a  car  repairer,  a  head 
brakeman,  and  a  yard  master,  who  were 
held  in  a  given  instance  to  have  been 
fellow  servants.  Besel  v.  New  York  C. 
&  E.  R.  R.  Co.  (1877)   70  N.  Y.  171." 

A  scafi'old  builder  and  a  rigger  em- 
ployed on  a  steamboat  in  port  are  fel- 
low servants.  Pickett  v.  Atlas  8.  S.  Go. 
(3884)   32  Daly,  441. 

The  carpenter  who  prepares  a  scaf- 
fold for  the  workmen  engaged  in  con- 
structing a  ship  and  the  workmen  are 
fellow  servants.  Beesley  v.  F.  W. 
Wheeler  d  Co.  (3  894)  103  Mich.  196, 
27  L.R.A.  266,  61  N.  W.  658. 

(v)  Crews  of  ships  and  boats. — All 
the  members  of  a  ship's  crew,  including 
officers,  are  coservants.  The  Queen 
(3  889)  40  Fed.  694;  The  Ravensdale 
(3894)  63  Fed.  624;  The  Victoria 
(1882)  33  Fed.  43;  The  Sachem  (1890) 
42  Fed.  66 ;  Stevens  v.  San  Francisco  d: 
N.  P.  R.  Co.  (1893)  300  Cal.  554,  35 
Pac.  3  65  (engineer  and  fireman  of  ferry- 
l>oat)  ;  Grimsley  y.  Eankins  (1891)  46 
Fed.  400  (cook  and  engineer)  ;  The 
City  of  Alexandria  (3883)  17  Fed.  390 
(steward  and  chief  cook  of  steamer)  ; 
Red  River  Line  v.  Cheatham  (1894)  9 
C.  C.  A.  124,  23  U.  S.  App.  19,  60  Fed. 
53  7  (deck  hand  and  man  tending  the 
fall  of  the  landing-stage)  ;  Quebec  8.  8. 
Co.  V.  Merchant  (1SS9)  133  U.  S.  375, 
33  L.  ed.  656,  10  Sup.  Ct.  Rep.  .397  (por- 
ter and  carpenter  of  a  steamship  held 
to  be  coservants  of  the  stewardess ) .  In 
the  last  case  the  court  said:  "As  the 
porter  was  confessedly  in  the  same  de- 
partment with  the  stewardess,  his  neg- 
ligence  was   that   of   a  fellow   servant. 
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The  contention  of  the  plaintiff  is  that, 
as  the  carpenter  was  in  the  deck  depart- 
ment and  the  stewardess  in  the  stew- 
ard's department,  those  were  different 
departments  in  such  a  sense  that  the 
carpenter  was  not  a  fellow  servant  with 
the  stewardess.  But  we  think  that,  on 
the  evidence,  both  the  porter  and  the 
icarpenter  were  fellow  servants  with  the 
plaintiff.  The  carpenter  had  no  author- 
ity over  the  plaintiff,  nor  had  the  por- 
ter. They  and  the  plaintiff  had  all 
signed  the  shipping  articles;  and  the  di- 
vision into  departments  was  one  evi- 
dently for  the  convenience  of  adminis- 
tration on  the  vessel,  and  did  not  have 
the  effect  of  causing  the  porter  and  the 
carpenter  not  to  be  fellow  servants  with 
the  stewardess." 

The  owners  of  a  pilot  boat  are  not  li- 
able for  the  death  of  men  in  a  yawl 
which  has  been  lowered  to  take  a  pilot 
from  an  outgoing  vessel,  and  which  is 
struck  by  the  vessel,  where  the  accident 
was  caused  by  the  failure  of  the  man  in 
charge  of  the  stern  painter  of  the  yawl 
to  swing  the  yawl  around  by  it  so  as 
to  enable  it  to  be  rowed  away,  and  by 
the  negligence  of  another  seaman  in 
prematurely  giving  the  report  that  the 
yawl  was  gone,  since  such  men  are  fel- 
low servants  of  those  in  the  boat.  Carl- 
son v.  United  New  York  Sandy  Hook 
Pilots  Asso.   (1899)  93  Fed.  468. 

The  engineer  on  a  steam  yacht  is  the 
fellow  servant  of  an  oiler.  Hollis  v. 
Widener  (1910)  228  Pa.  466,  139  Am. 
St.  Rep.  1010,  77  Atl.  819,  21  Ann.  Cas. 
108. 

The  ship  carpenter  is  a  fellow  servant 
of  a  kitchen  boy.  The  Esperanza  (1904) 
133  Fed.  1015. 

The  captain  of  a  tugboat  used  to 
move  a  pile  driver  is  the  fellow  servant 
of  an  employee  at  work  on  the  pile 
driver.  Belt  v.  Henry  Du  Bois'  Sons  Co. 
(1904)  97  App.  Div.  392,  89  N.  Y.  Supp. 
1072. 

(w)  Servants  engaged  in  loading  and 
unloading  ships. — A  winchman  is  a  fel- 
low servant  of  the  workman  handling 
the  goods  which  are  being  loaded  or  un- 
loaded by  the  hoisting  machinery  under 
his  control.  The  Peninsular  (1897)  79 
Fed.  972  (tub  fell  on  man  in  hold)  ; 
The  Bolivia  (1893)  59  Fed.  626  (box 
allowed  to  descend  so  quickly  that  it 
bounded  off  the  deck  and  fell  into  the 
hold)  ;  Garvey  v.  New  York  &  C.  Mail 
S.  8.  Co.  (1898)  26  App.  Div.  456,  50 
N.   Y.    Supp.    77     ( assumed    in    case )  ; 


The  Serapis  (1892)  2  C.  C.  A.  102,  8 
U.  S.  App.  49,  51  Fed.  91,  reversing 
(1891)   49  Fed.  393. 

An  engineer  and  a  guy-tender  are  fel- 
low servants  of  a  longshoreman  working 
in  the  hold.  The  Servia  (1891)  44  Fed. 
943. 

A  person  placed  to  attend  the  hatch- 
way of  a  vessel,  and  to  give  warning  to 
those  below,  employed  to  assist  in  load- 
ing the  vessel,  is  a  coemployee  with  the 
latter.  Ocean  8.  8.  Co.  v.  Cheeney 
(1890)  86  Ga.  278,  12  S.  E.  351. 

A  laborer  loading  cargo  in  the  hold  of 
a  vessel,  and  another  laborer  above,  are 
fellow  servants.  Kenny  v.  Gunard  S. 
8.  Co.  (1885)  20  Jones  &  S.  434  (labor- 
er above  carelessly  handled  load,  so 
that  it  fell). 

Employees  loading  a  vessel  with  coal, 
and  a  coal  bolster,  are  coservants.  The 
Islands    (1886)    28  Fed.  478. 

One  employed  by  the  owner  of  a  ship- 
yard in  operating  a  steam  winch  sup- 
plying power  with  which  to  unload  lum- 
ber from  a  ship  by  means  of  a  rope  and 
tackle  running  from  the  wharf  to  the 
ship,  and  a  workman  also  employed  by 
the  owner  of  the  yard  in  piling  the  lum- 
ber as  it  is  unloaded,  are  fellow  serv- 
ants. Olsen  V.  Starin  (1899)  43  App. 
Div.  422,  60  N.  Y.  Supp.  134. 

The  captain  of  a  barge  assisting  in 
unloading  a  consignment  of  iron  is  a 
fellow  servant  of  an  employee  of  the 
consignee  also  engaged  in  unloading. 
Weizinger  v.  Erie  R.  Co.  (1905)  106 
App.  Div.  411,  94  N.  Y.  Supp.  869. 

An  employee  whose  duty  it  is  to  tend 
a  guy  rope  used  to  guide  tips  as  they 
are  being  raised  by  means  of  a  derrick 
from  the  hold  of  a  vessel  is  a  fellow 
servant  of  another  employee  stationed 
on  the  car  onto  whicli  the  ties  were 
being  loaded.  Mulligan  v.  Ballon 
(1902)  73  App.  Div.  486,  77  N.  Y. 
Supp.  214. 

An  engineer  operating  a  hoisting  en- 
gine in  unloading  a  vessel  is  the  fellow 
servant  of  a  longshoreman.  Moore  v. 
Gurran  (1908)  198  Mass.  60,  84  N.  E. 
113. 

A  wheelman  whose  duty  it  is  to  emp- 
ty coal  into  a  barrow,  and  when  full  to 
run  the  barrow  to  the  dump  and  dump 
it,  is  the  fellow  servant  of  a  coal  trim- 
mer. Griffin  v.  Gurran  (1907)  194 
Mass.   359,  80  N.   E.   509. 

A  winchman  on  a  vessel  is  a  fellow 
servant  of  a  stevedore  employed  by  the 
master  stevedore  engaged  in  unloading 
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the  vessel.  The  Elton  {]906)  73  C.  C. 
A.  467,  142  Fed.  367;  The  Hilarius 
(1908)  163  Fed.  421. 

(x)  Servants  employed  on  ivories  of 
construction. — A  mason  engaged  in  con- 
structing the  brick  work  of  a  struc- 
ture and  a  carpenter  engaged  in  con- 
structing the  wooden  part  of  the  same 
structure  are  fellow  servants.  Keith  v. 
Walker  Iron  d  Coal  Co.  (1888)  81  Ga. 
49,  12  Am.  St.  Rep.  296,  7  S.  E.  166. 
Brick  masons  and  carriers  of  brick  and 
mortar  on  the  same  building  are  fellow 
servants.  Blazinski  v.  Perkins  (1890) 
77  Wis.  9,  45  N.  W.  947. 

A  mason  and  a  hod-carrier  are  co- 
servants.  Bannon  v.  Sanden  (1896)  68 
111.  App.  164;  Maher  v.  McGrath  (1896) 
58  N.  J.  L.  469,  33  Atl.  945  (masons 
constructed   a   defective  seaflFold). 

Carpenters  on  a  building  in  course  of 
construction  are  fellow  servants  of  a 
hod  carrier  engaged  on  the  same  build- 
ing. Oker  V.  Hill-0'Meara  Constr.  Co. 
(1911)  158  Mo.  App.  213,  138  S.  W.  84. 

A  member  of  a  pile-driving  crew,  en- 
gaged in  driving  piling  for  the  recon- 
struction of  a  bridge,  is  a  fellow  serv- 
ant with  a  machinist  employed  by  the 
same  master  to  repair  stationary  en- 
gines used  for  hoisting  material  and 
driving  piling.  Atchison  &  E.  Bridge 
Go.  V.  Miller  (1905)  71  Kan.  13,  1 
L.R.A.(N.S.)   682,  80  Pac.  18. 

A  painter  upon  a  new  house,  who 
uses  a  scaffold  erected  by  carpenters  in 
building  the  house,  is  a  fellow  servant 
of  the  carpenters.  Eoar  v.  Merritt 
(1886)  62  Mich.  386,  29  N.  W.  15  (car- 
penters here,  not  independent  contract- 
ors— "all  employed  in  a  common  pur- 
suit, in  carrying  out  a  common  enter- 
prise") . 

A  servant  in  charge  of  a  derrick  and 
a  servant  posted  on  a  building  are  fel- 
low servants.  Fox  v.  Sandford  (1856) 
4  Sneed,  36,  67  Am.  Dec.  587  (plaintiff 
struck  by  timbers  hoisted  by  the  der- 
rick, and  thrown  to  the  ground). 

Employees  in  charge  of  a  derrick  and 
a  mason's  helper  are  fellow  servants. 
McQueeney  v.  Norcross  (1903)  75 
Conn.  381,  53  Atl.  780  (no  one  looked 
after  the  ropes  as  the  derrick  swung 
around) . 

An  engineer  in  charge  of  an  engine 
and  derrick  used  in  raising  girders  in 
the  construction  of  a  building  is  the 
fellow  servant  of  the  employees  putting 
the  girder   in   place.     Cooper  v.   Oscar 


Daniels    Co.    (1906)    29    Ky.    L.    Rep.. 
1172,  96  S.  W.  1100. 

Employees  engaged  in  mixing  con- 
crete and  an  employee  engaged  in  tak- 
ing care  of  the  rubbish  are  fellow  serv- 
ants. Armour  £  Co.  v.  Dumas  (1906) 
43  Tex.  Civ.  App.  36,  95  S.  W.  710. 

Masons  at  work  on  a  chimney  are 
fellow  servants  of  a  laborer  at  work  at- 
the  foot  of  the  chimney  in  sending  up 
mortar  and  brick.  Charles  Boldt  Glass 
Co.  V.  Harris  (1905)  6  Ohio  C.  C.  N. 
S.  86,  27  Ohio  C.  C.  590. 

A  workman  engaged  in  receiving- 
pieces  of  lumber  in  a  building,  and  an 
engineer  in  charge  of  an  engine  by 
which  such  lumber  is  hoisted,  are  prima 
facie  fellow  servants.  Sheehan  v.  Pros- 
ser    (1893)    55  Mo.  App.   569. 

A  common  laborer  employed  in  build- 
ing a  bridge  and  an  engineer  operating 
the  hoisting  machinery  for  its  construc- 
tion are  fellow  servants  where  both  be- 
long to  the  same  force  under  the  same 
foreman's  orders.  Byan  v.  McCully 
(1894)    123  Mo.  636,  27  S.  W.  533. 

A  workman  employed  in  the  building- 
of  a  house,  having  knowledge  that  fel- 
low servants  are  clearing  away  rubbish 
on  the  upper  floor,  assumes  the  risk  in- 
cident to  his  employment.  Somer  v. 
Harrison  (1887)  6  Sadler  (Pa.)  109,, 
8  Atl.  799. 

Carpenters  and  tfie  laborer  clearing 
the  rubbish  made  by  the  former  are 
fellow  servants.  Johnson  v.  Metropoli- 
tan Street  B.  Co.  (1904)  104  Mo.  App. 
588,  78  S.  W.  275. 

A  bricklayer  at  work  on  a  scaffold 
is  a  fellow  servant  of  a  laborer  em- 
ployed to  clear  away  the  rubbish  made 
by  the  bricklayer  and  other  workmen. 
Willis  V.  Thompson-Starrett  Co.  (1907) 
54  Misc.  238,  104  N.  Y.  Supp.  688. 

A  carpenter  engaged  in  the  construc- 
tion of  a  building  cannot  recover 
against  his  employer  for  injuries  re- 
ceived by  being  struck  by  rubbish 
thrown  from  an  upper  floor  by  a  laborer 
employed  by  their  common  master  to 
remove  such  rubbish.  Spillane  v.  East- 
mans  Co.  (1900)  33  Misc.  463,  67  N. 
Y.  Supp.  867,  reversing  (1900)  32  Misc. 
235,  65  N.  Y.  Supp.  668. 

A  bricklayer  engaged  in  building  a 
sewer  and  the  workman  who  excavate 
and  sheathe  the  trench  are  fellow  serv- 
ants. Curley  v.  Hoff  (1899)  62  N.  J. 
L.  758,  42  Atl.  731.  (Citing  Loughlin 
V.  State  [1887]  105  N.  Y.  159,  11  N. 
E.  371 ;  Wilson  v.  Merry  [1868]  L.  R.  1 
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H.  L.  Sc.  App.  Cas.  326,  19  L.  T.  N.  S.    contributing  directly  to  the  common  ob- 
^^^-  ject  of  their  common  employer  in  bring- 

Employees  engaged  in  operating  a  ing  the  coal  to  the  surface."  Bartons- 
concrete  mixer  at  the  top  of  a  trench  hill  Goal  Go.  v.  Reid  (1858)  3  Macq. 
are  fellow  servants  of  other  employees  H.  L.  Cas.  266,  4  Jur.  N.  S.  767,  per 
laying  the  forms  and  tamping  concrete  Lord  Colonsay;  Bradbury  v.  Kingston 
at  the  bottom  of  the  trench.  Jacobsen  Goal  Go.  (1893)  157  Pa.  231,  27  Atl. 
V.  Minneapolis  (1911)  115  Minn.  397,  400  (reverse  lever,  pulled  too  far, 
132  N.  W.  341.  caused  the  cage  to  shoot  up  rapidly)  ; 

Members  of  different  crews  engaged  Mulhern  v.  Lehigh  Valley  Coal  'Go. 
in  constructing  a  trestle  are  coservants.  (1894)  161  Pa.  270,  28  Atl.  1087; 
■Callan  v.  Bull  (1896)  113  Cal.  593,  45  Spring  Valley  Coal  Go.  v.  Patting 
Pac.   1017.  (1898)    30  C.  C.  A.  168,  58  U.  S.  App. 

Where  a  foreman  had  charge  of  men  575,  86  Fed.  433;  Trewatha  v.  Buch- 
working  on  a  part  of  the  work,  and  anan  Gold  Min.  &  Mill.  Go.  (1892)  96 
also  of  an  engineer  on  another  part  of  Cal.  495,  28  Pac.  571,  31  Pac.  561; 
the  work,  and  plaintiff,  who  was  one  Stall  v.  Daly  Min.  Go.  (1899)  19  Utah, 
•of  the  servants  employed  in  the  first  271,  57  Pac.  295  (doubtful,  perhaps, 
work,  was  injured  while  helping  to  ad-  whether  this  case  was  decided  under 
just  the  engine,  under  orders  of  the  the  theory  now  being  illustrated,  or 
foreman,  the  foreman,  engineer,  and  under  that  of  consociation,  but  the 
plaintiff  were  fellow  servants.  Daley  result  is  the  same  in  either  case)  ; 
■V.  Brown  (1899)  45  App.  Div.  428,  60  Buckley  v.  Gould  <i  C.  Silver  Min.  Go. 
N.  Y.  Supp.  840.  (1882)   8  Sawy.  394,  14  Fed.  833.     The 

A  driver  hauling  rocks  and  deposit-  court  said  in  the  latter  case:  "We  do 
ing  them  on  a  hillside,  where  they  are  not  think  it  makes  any  difference 
permitted  to  roll  down,  is  a  fellow  serv-  whether  he  was  running  an  engine,  or 
ant  of  a  laborer  engaged  in  carrying  working  with  a  wheel  and  axle,  a  pul- 
the  stone  from  the  bottom  of  the  hill,  ley  and  bucket,  or  carrying  the  ma- 
Martin  v.  Mason^Hoge  Go.  (1906)  28  terial  up  and  down  a,  ladder  upon  his 
Ky.  L.  Rep.  1333,  91  S.  W.  1146.  shoulders.      He    was    doing    the    same 

The  foreman,  pusher,  engineer,  and  work,  but  doing  it  by  different  means, 
iron  workers,  in  -the  performance  of  Every  man  below  performed  his  part 
their  respective  duties  during  the  pro-  of  the  work  in  sinking  the  shaft— -the 
gress  of  the  work  in  the  construction  work  in  which  they  were  all  engaged, 
of  the  ironwork  of  a  building,  other  They  were  working  together  in  the  same 
than  the  inspection  and  repair  of  the  department  in  excavating  this  shaft. 
Tuachinery  and  appliances,  are  at  com-  The  fact  that  the  engine  runner  as  he 
mon  law  coemployees.  Stewart  v.  is  called,  was  using  a  different  instru- 
Binkle  Iron  Co.  (1910)  141  App.  Div.  ment  in  carrying  the  material  up  and 
■224,  125  N.  Y.  Supp.  1073.  supplies  down  makes  no  difference.     It 

Pole  setters  are  fellow  servants  of  a  was  work  done  in  a  common  employ- 
lineman  injured  by  the  fall  of  a  pole,  ment,  to  accomplish  a  common  end — the 
"which  they  negligently  set.  Mullin  v.  sinking  of  a  shaft.  One  servant  per- 
Genesee  County  Electric  Light,  Power  formed  one'  part,  and  another,  another 
<e   Gas   Co.    (1911)    202   N.   Y.   275,   95    part." 

N.  E.  689.  A  mechanic  employed  in  a  factory  is 

(y)  Servants  engaged  in  repairing  a  fellow  servant  of  the  servant  em- 
plant. — The  cases  as  to  servants  of  this  ployed  to  operate,  and  of  the  engineer 
•class  are  collected  in  §  1553,  post.  See  in  charge  of,  the  hoisting  machinery  of 
■also  subd.   (m),  supra.  an    elevator.      Wolcott    v.    Studebaker 

(z)  Servants  operating  hoisting  ap-  (1887)  34  Fed.  12. 
paratus  and  other  servants  in  the  same  A  servant  operating  hoisting  machin- 
establishment. —  (See  also  subds.  (s),  ery  for  a  tunnel  and  a  workman  engaged 
(w),  (x),  supra.)  "The  man  who  lets  in  excavating  the  tunnel  are  coservants. 
"the  miners  down  into  the  mine  in  order  !\rc Andrews  v.  Burns  (1876)  39  N.  J. 
that  they  may  work  the  coal,  and  after-   L.  117. 

wards  brings  them  up,  together  with  An  engineer  operating  an  elevator  on 
"the  coal  which  they  have  dug,  is  cer-  a  farm  and  a  farm  hand  conveyed  there- 
tainly  engaged  in  a  common  work  with  in  are  coservants.  Stringham  v.  Stew- 
the   miners   themselves.     They   are   all    art    (1882)    27   Hun,    562,   reversed   in 
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(1885)  100  N.  Y.  517,  3  N.  E.  575,  but  store  is  a  fellow  servant  of  an  em- 
merely  on  the  ground  that  there  was  ployee  in  the  dressmaking  department, 
evidence  that  the  machinery  was  de-  Gamahan  v.  Robert  Simpson  Co.  ( 1901 ) 
fective.     On  the  Second  Appeal   (1888)    32  Ont.  Rep.  328. 

Ill  N.  Y.  188,  1  L.R.A.  483,  18  N.  E.  The  operator  of  an  elevator  in  a 
870,  a  verdict  for  the  plaintiflF  was  re-  building  in  the  process  of  construction 
versed  on  the  ground  of  coservice.  The  is  the  fellow  servant  of  a  workman  on 
injury  occurred  through  the  elevator  the  building.  Ingram  v.  Fosburgh 
being  started  in  the  wrong  direction.         (1902)     73    App.    Div.    129,    76    N.    Y. 

One  placed  in  charge  of  an  apparatus  Supp.  344. 
for  raising  and  moving  stone  out  of  a  The  elevator  man  in  the  building  in 
quarry  is  a  fellow  servant  with  a  quar-  which  the  defendant's  drafting  depart- 
ryman  in  the  quarry.  Chapman  v.  ment  is  located  is  a  fellow  servant  of 
Reynolds  (1896)  23  C.  C.  A.  166,  33  U.  a  draftsman.  Fouquet  v.  liew  York  C. 
S.  App.  686,  77  Fed.  274.  &  H.  R.  R.   Co.    (1907)    53   Misc.   121, 

An  employee  operating  the  hoisting  103  N.  Y.  Supp.  1105,  affirmed  in 
apparatus  in  a  refuse  disposal  plant  is  (1908)  123  App.  Div.  804,  108  N.  Y. 
a  fellow  servant  of  one  of  the  laborers    Supp.  525. 

employed  there.  Schlappendorf  v.  The  elevator  man,  running  an  eleva- 
American  R.  Traffic  Co.  (1911)  142  tor  up  and  down  the  shaft  to  enable  a 
App.  Div.  554,  127  N.  Y.  Supp.  44.  janitor  to  clean  the  shaft  from  the  top' 

An  elevator  boy  in  charge  of  the  of  the  cage,  is  a  fellow  servant  of  the 
elevator  in  a  hotel  is  a  fellow  servant  janitor,  who  has  undertaken  the  per- 
of  a  bell  boy,  a  part  of  whose  duties  formance  of  this  labor  without  ob- 
consists  in  showing  guests  to  their  jection,  and  has  so  brought  it  within 
rooms,  using  the  elevator  for  that  pur-  the  scope  of  his  employment.  Tubelo- 
pose.  Kitchen  Bros.  Hotel  Co.  v.  Dixon  wish  v.  Lathrop  (1902)  104  111.  App. 
(1904)    71  Neb.  293,  98  N.  W.  816.  82. 

A  servant  whose  duty  it  is  to  apply       An  elevator  operator  in  a  factory  is 
power  for  drawing  cars  loaded  with  rock    the  fellow  servant  of  the  employee  en- 
up    an    incline    to    the    top    of    cement   gaged  in  testing  the  hoist.     Heffner  v. 
kilns,  on  receiving  a  signal  from  a  co-    Sprague  Electric  Co.    (1910)    101  C.  C. 
employee  charged  with  the  duty  of  at-    A.  Ill,  177  Fed.  897. 
tending  to  the  drawing  up  of  the  car        The  elevator   operator   of  a  building 
and  dumping  the  rock  into  the  kilns,  is    is  a,  fellow  servant  of  another  employee 
a  fellow  servant  of  the   latter.     Clark   engaged   in   cleaning   the   shaft.     Ken- 
County   Cement   Co.  v.   Wright    (1897)    nedy  v.  Wamamaker    (1911)    145   App 
16  Ind.  App.  630,  45  N.  E.  817   (power    Div.  428,  129  N.  Y.  Supp.  1053. 
applied  without  proper  signal).  A   servant  in  charge  of   an   elevator 

An  engineer  operating  hoisting  ma-  in  a  mercantile  building  and  one  em- 
chinery  and  a  man  tending  the  crank  ployed  to  address  and  stamp  envelops 
are  coservants.  Wood  v.  New  Bedford  are  fellow  servants.  Zilver  v.  Robert 
Coal  Co.  (1876)   121  Mass.  252.  Craves  Co.    (1905)    106  App.  Div.   582, 

A  carpenter  engaged  in  inclosing  an    94  N.  Y.  Supp.  714. 
elevator  shaft  within  a  frame  is  a  co-        (aa)  Servants  engaged  inside  and  out- 

servant  of  an  employee  who  is  operat-    side    of    warehouses,    factories,    etc. 

ing  the  elevator.     Mann  v.   O'Sullivan   A  waterman  helping  to  moor  and  un- 
(1899)    126   Cal.   61,   77   Am.   St.   Rep.    moor   barges   which   bring   goods    to   a 
,149,  58  Pac.   375.  warehouse    is    a    coservant    of    one    en- 

Two  persons  employed  by  the  same  gaged  in  lifting  those  goods  to  the 
person,  and  under  the  same  general  con-  upper  floors.  Lovell  v.  Howell  ( 1876 ) 
trol,  one  in  the  tailoring  department  of  L.  R.  1  C.  P.  Div.  161,  45  L.  J.  C.  P. 
a  dry-goods  store,  the  other  to  run  an  N.  S.  387,  24  Week.  Rep.  672,  34  L. 
elevator  set  apart  for  the  use  of  the  T.  N.  S.  183  (as  to  this  case,  see  also 
employees  in  going  to  and  from  their  §  1420,  note  2,  ante, — injury  occurred 
work,  are  fellow  servants.  Specs  v.  while  plaintifi'  was  proceeding  to  the 
Boggs  (1901)  198  Pa.  112,  52  L.R.A.  office  in  compliance  with  orders). 
933,  82  Am.  St.  Rep.  792,  47  Atl.  875  A  servant  working  inside  a  brewery 
(boy  allowed  elevator  to  run  down  to  is  a  coservant  of  one  whose  duty  it  is 
basement).  to    unload    barrels    outside    from    the 

The    elevator   man   in   a   department    barges  which  bring  them  to  the  brew- 
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ery.     Charles  v.   Taylor    (1878)    L.   R.  Co.   v.   Bradford    (1908)    131   Ga.   289, 

3  C.   P.  Div.  492,  38  L.  T.  N.   S.  773,  127  Am.  St.  Rep.  228,  62  S.  E.  193. 

27   Week.   Rep.   32    (the   latter  servant  (bb)      Employees     of     shovmsn. — A 

had    gone    into    the    brewery    and    was  watchman    employed    by    an    itinerary 

injured  by  the  former,  who  was  shifting  show   company   is   a   fellow   servant   of 

a    barrel;     as    to    this    case,    see    also  one    employed    to    maintain    discipline 

§  1420,  note  2,  ante ) .  among  the   employees   of  the   company, 

A  demurrer  is  properly  sustained  and  the  company  is  not  liable  for  the 
where  evidence  shows  accident  to  have  destruction  of  personal  property  of  the 
resulted  from  the  negligence  of  the  latter  by  the  negligence  of  the  former 
drivers  of  a  cart  and  a  wagon  at  a  in  kicking  over  a  stove  in  a  car  used 
foundry  where  plaintiff  was  employed  for  the  accommodation  of  the  employ- 
as  a  helper.  Eogan  v.  Central  P.  B.  ees,  as,  while  the  services  differed  in 
Co.    (1874)    49  Cal.  129.  kind  and  both  differed  from  the  services 

An  employee  of  a.  tramway  company  of    other    employees,   they   are    co-oper- 

having  charge  of  the  boilers  in  its  power  ative    to    the    same    end, — the    conduct 

house  and  a  teamster  employed  to  haul  and    maintenance     of    the    defendant's 

coal   to    such    power    house    are    fellow  business  in  and  about  which  they  were 

servants.       Denver     Tramway     Co.     v.  particularly  employed.     McKay  v.  Buf- 

O'Brien  (1896)   8  Colo.  App.  74,  44  Pac.  falo    Bill's   Wild   West   Co.    (1896)    17 

766.  Misc.  601,  40  N.  Y.  Supp.  592. 

A   founder    in    charge    of    the    inside  (cc)  Employees   in  restaurants. — The 

work  of  a  blast  furnace  is  a  coservant  head  waiter  at  a  restaurant  and  a  boy 

of  the  engineer  operating  a  locomotive  employed  to  do  odd  jobs  were  held  to 

used    to    move    cars    on    the    premises,  be    coservants.      SmithwMte    v.    Moore 

Adams    v.    Iron    Cliffs    Co.     (1889)     78  (1898)    14   Times   L.   R.   461    (window 

Mich.  271,  18  Am.  St.  Rep.  441,  44  N.  pane  which   boy  was   ordered   to   clean 

W.  270.  gave     way    so     that     his     hand     went 

A   laborer   in   a   grain   elevator   is   a  through  it), 

coservant  of  the  captain  of  a  tug  used  (dd)  Employees  of  company  engaged 

to    tow    grain    vessels    to    the    elevator  in    the    production    of    electricity. — An 

pier.     Baltimore  Elevator   Co.   v.   Weal  engineer  in  the  power  house  of  an  elec- 

(1886)    65  Md.  438,  5  Atl.  338    (yards,  trie  light  company  is  a  coservant  of  a 

not   being   properly  braced,    struck   the  lineman.     Brush  Electric  Light  &  Pow- 

building  and  knocked  off  some  slating),  er   Co.   v.    Wells    (1900)    110   Ga.    192, 

An  employee  wheeling  a  barrow  load-  35  S.  E.  365. 

ed   with   iron   cogwheels   over   a  bridge  An  electrician  charged  with  tlie  duty 

connecting    two    buildings    of    the    em-  of  turning  on  and  off  the  electric  lights 

ployer  is  a  fellow  servant  of  a  sweeper  in  a  plant  as  the  varying  conditions  of 

on  the  docks  below.    Miller  v.  American  the  natural  light  rendered  it  necessary 

Sugar  Ref.   Co.    (1910)    138   App.   Div.  is   the  fellow  servant  of   one  generally 

512,   123  N.  Y.   Supp.  301.  employed    outside   the   mill.      Miller   v. 

A   servant   employed   by  a   wholesale  Centralia    Pulp    &    Water    Power     Co. 

merchant  in  building  a  platform  from  (1907)    134  Wis.  316,  13  L.R.A.(N.S.) 

the  business  house  to  an  adjoining  rail-  742,  113  N.  W.  954. 

way  track,   for  the   convenience   of  the  (ee)   Employees  engaged  in  domestic 

business    in    transporting    goods,    is    a  service. — The  son   of   the   owner  of  the 

fellow   servant  to  another   of  the  mer-  house,     employed     in     doing     ordinary 

chant's    servants,    who    is    engaged    in  household  duties,  is  the  fellow  servant 

transporting   goods    to    a    railway   car,  of   the   housekeeper,   who    has    general 

across  the  space  where  the  platform  is  charge  of  the  housework.     Waxham  v. 

being    constructed.      Leach    v.    Martin  Fink    (1910)     86   Neb.    180,    28    L.R.A. 

(1911)   69  W.  Va.  219,  71  S.  E.  170.  (N.   S.)    367,   125  N.  W.   145,  21   Ann. 

The  engineer  and  fireman  of  a  loco-  Cas.  301. 
motive  operated  in  the  yards  of  a  fur-  The  chauffeur  of  an  automobile  is  the 
nace  plant,  and  used  in  connection  fellow  servant  of  the  maid  of  the  own- 
therewith,  is  a  fellow  servant  of  a  er's  wife,  while  riding  with  her  employ- 
teamster  employed  by  the  proprietor  er.  Erjauschek  v.  Kramer  (1910)  141 
of  the  plant  to  assist  in  hauling  a  boiler  App.  Div.  545,  126  N.  Y.  Supp.  289. 
from  the  furnace  plant  of  the  company  (ff)  Employees  in  are  industrial  plant 
to   its   coal   mines.      Georgia   Coal  &  I.  and  employees  engaged  in  operating  rail- 
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1424.  [499]  Disconnection  of  duties,  when  so  great  as  to  negative 
implied  acceptance  of  the  risk  of  a  fellow  servant's  negligence. — The 

theory  enunciated  in  §  1420,  ante,  clearly  does  not  involve  the  con- 
sequence that  all  the  servants  of  one  master  are  in  a  common  employ- 
ment, for  there  may  be  a  disconnection  of  duties  so  great  that  it 
would  be  wholly  unreasonable  to  infer  that  the  risk  of  the  negligent 
servant's  act  was  one  which  the  injured  servant  contemplated  and 
accepted.^ 

Some  of  the  cases  under  this  head  present  no  difficulty.     It  is  ob- 
vious, for  example,  that  none  of  the  reasons  assigned  for  the  rule  are 


road  run  in  connection  therewith. — Em- 
ployees engaged  in  an  industrial  plant 
are  the  fellow  servants  of  other  em- 
ployees engaged  in  operating  a  railroad 
conducted  by  the  common  master  in 
connection  therewith.  Schioind  v. 
Floriston  Pulp  £  Paper  Co.  (1907)  5 
Cal.  App.  197,  89  Pac.  1066;  Sanderson 
V.  Panther  Lumber  Go.  (1901)  50  W. 
Va.  42,  55  L.R.A  908,  88  Am.  St.  Rep. 
841,   40  S.   E.   368;   Railey    v.    Gariutt 

(1900)  112  Ga.  288,  37  S.  E.  360; 
Georgia    Coal    &    I.    Co.    v.    Bradford 

(1908)  131  Ga.  289,  127  Am.  St.  Rep. 
228,  62  S.  E.  193 ;  Adams  v.  Iron  Cliffs 
Co.  (1889)  78  Mich.  271,  18  Am.  St. 
Rep.  441,  44  N.  W.  270;  Buck  v.  New. 
Jersey  Zinc  Go.  (1902)  204  Pa.  132,  60 
L.R.A.  453,   53  Atl.   740. 

See  note  to  Roland  v.  Tift,  20  L.R.A. 

(N.S.)   354. 

1  "If  the  contract  implied  on  the  part 
of  the  servant  is  to  bear  the  risks  only 
of  the  business  in  which  he  is  engaged, 
and  not  the  risks  of  other  business,  he 
would  not  be  prevented  by  his  contract 
from  maintaining  an  action  against  the 
master,  if  he  were  injured  by  the  negli- 
gence of  another  servant  of  the  same 
master,  engaged  in  other  business." 
Fifield  v.  Northern  R.  Go.  (1860)  42 
N.  H.  225. 

"If  the  departments  of  the  two  serv- 
ants are  so  far  separated  from  each 
other  that  the  possibility  of  coming  in 
contact,  and  hence  of  incurring  danger 
from  the  negligent  performance  of  the 
duties  of  such  other  department,  could 
not  be  said  to  be  within  the  contem- 
plation of  the  person  injured,  the  doc- 
trine of  fellow  service  should  not  ap- 
ply."     Northern  P.    R.    Go.   v.   Hambly 

(1894)  154  U.  S.  349,  38  L.  ed.  1009,  14 
Sup.  Ct.  Rep.  983. 

"The   principle    underlying  those   de- 


cisions which  hold  a,  master  liable  to 
a  servant  for  the  negligent  acts  of  an- 
other servant  in  a  separate  and  distinct 
department  of  the  service  is  that  a 
servant  only  assumes  the  risk  from  the 
negligence  of  those  so  closely  associ- 
ated with  him  that  he  is  presumed  to 
have  contracted  with  reference  to  such 
risk."  Louisville  &  N.  R.  Co.  v.  Stuber 
(1901)  54  L.R.A.  696,  48  C.  C.  A.  149, 
108  Fed.  934,  reversing  (1900)  102 
Fed.  421. 

The  test  is.  Were  the  departments  so 
far  separated  from  each  other  as  to  ex- 
clude the  probability  of  contract  and  of 
danger  from  the  negligent  performance 
of  their  duties  by  employees  of  the  dif- 
ferent departments  ?  If  they  were  so 
separated,  then  the  servant  is  not  to  be 
deemed  to  have  contracted  with  refer- 
ence to  the  negligent  performance  of  the 
duties  of  his  fellow  servant  in  such 
other  department.  Norfolk  &  W.  R.  Co. 
v.  Nuckols  (1895)  91  Va.  193,  21  S.  E. 
342. 

That  the  carelessness  of  persons  en- 
gaged in  business  having  no  connection 
with  that  about  which  the  party  him- 
self is  to  be  employed  cannot  be  regard- 
ed as  an  ordinary  risk  was  also  recog- 
nized in  Russell  v.  Hudson  River  R.  Co. 
(1858)   17  N.  Y.  134. 

See  also  the  cases  cited  in  the  follow- 
ing notes. 

One  judge  has  gone  to  the  length  of 
declaring  that  the  departmental  doc- 
trine "can  be  maintained  only  by  over- 
throwing the  rule  that  the  implied  con- 
tract of  the  master  ends  with  indemnity 
against  his  own  negligence  and  does  not 
extend  to  that  of  employees  engaged  in 
the  same  enterprise."  Beesley  v.  F.  W. 
Wheeler  £  Go.  (1894)  103  Mich.  196,  27 
L.R.A.  266,  61  N.  W.  658,  per  Hooker, 
J.     But  this  statement  is  too  sweeping. 
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properly  applicable  where  the  master  is  carrying  on  two  different 
kinds  of  business,  and  the  plaintiff  was  working  in  one  establishment 
and  the  negligent  servant  in  the  other.  Common  employment  is  not 
necessarily  constituted  by  the  fact  that  the  "common  object"  is  that 
of  making  money  for  the  master.^  So,  also,  the  courts  have  refused 
to  attach  to  the  phrase  "common  employment"  a  meaning  so  wide  as 
to  bar  the  action,  where  one  servant  was  hired  for  business  purposes, 
and  the  other  to  perform  duties  which  have  no  connection  with  the 
occupation  by  which  the  master  makes  his  livelihood ;  ^  and  where 
one  of  the  servants  was  hired  for  household  duties  and  the  other  for 
work  entirely  dissociated  from  the  domestic  establishment, — as,  the 
preservation  of  game.* 

But  it  is  scarcely  feasible,  as  the  authorities  stand,  to  fix  with  a 
satisfactory  degree  of  precision  the  dividing  line  between  liability 
and  nonliability  in  cases  where  the  servants  are  working  in  the  same 
establishment,  or  for  the  furtherance  of  the  same  industrial  enter- 
prise. Some  of  the  earlier  dicta  and  rulings  as  to  the  extent  of  the 
servant's  right  of  recovery  under  such  circumstances  seem  to  have 


if  regard  be  had  to  the  weight  of  au- 
thority; for  unless  the  words  "same  en- 
terprise" are  here  used  in  an  unusual- 
ly narrow  sense,  the  essential  antagon- 
ism thus  predicated  does  not  exist,  as 
the  cases  cited  hereafter  show  quite 
clearly. 

2r?te  Petrel  [1893]  P.  320,  325,  62 
L.  J  Prob.  N.  S.  92,  1  Reports,  651, 
70  L.  T.  N.  S.  417,  7  Asp.  Mar.  L.  Cas. 
434,  per  Jeune  Pr.  Persons  employed 
by  the  same  master,  one  as  a.  blaster  for 
the  purpose  of  removing  rocks,  and  the 
other  as  wood-workman  in  the  foundry 
of  the  master,  are  not  fellow  servants. 
Bain  v.  Athens  Foundry  &  Mach.  Works 
(1885)   75  Ga.  718. 

"If  a  person  carried  on  the  occupation 
of  a  banker  and  a,  brewer  in  different 
localities,  and  his  bill  clerk  was  run 
over  by  his  drayman,  it  would  be 
strange  to  say  that  the  two  were  serv- 
ants in  common  employment."  Bram- 
well,  B.,  in  Waller  v.  South  Eastern  R. 
Co.  (1863)   2  Hurlst.  &  C.  102,  112. 

3  Neither  a  domestic  servant  nor  a 
coachman  of  a  manufacturer  is  engaged 
in  a  common  employment  with  an  op- 
erative in  his  factory.  Relyea  v.  Kan- 
sas City,  Ft.  8.  £  O.  B.  Go.  (1892)  — 
Mo.  —   19  S.  W.  1116. 

"If  one  employed  to  drive  the  private 
M.  &  S.  Vol.  IV.— 257. 


carriage  of  his  master  should,  by  his 
careless  manner  of  driving,  injure  an- 
other servant  of  the  same  master,  en- 
gaged in  some  mechanical  employment, 
it  may  well  be  doubted  whether  the  rule 
we  are  considering  would  apply."  Bus- 
sell  V.  Hudson  River  B.  Co.  (1858)  17 
N.  Y.  134. 

A  driver  of  a  wagon  used  by  his  em- 
ployer in  the  meat  business  is  not  a 
fellow  servant  with  a  hod  carrier  en- 
gaged in  the  erection  of  the  walls  of 
an  addition  to  the  employer's  premises. 
McTaggart  v.  Eastman's  Co.  (1899)  57 
N.  Y.  Supp.  222,  27  Misc.  184,  affirmed 
in  (1899)  28  Misc.  127,  58  N.  Y.  Supp. 
1118  (wagon  driven  against  ladder  on 
which  hod  carrier  was — ^servants  said  to 
be  "employed  under  different  capacities, 
and  on  different  classes  of  work"). 

*  In  Bartonshill  Coal  Co.  v.  Reid 
(1858)  3  Maoq.  H.  L.  Cas.  266,  19  Eng. 
Rul.  Cas.  107,  Lord  Cranworth  quoted 
with  approval  a  remark  made  by  Lord 
McNeill  in  Grey  v.  Brassey  (1852)  15 
Sc.  Sess.  Cas.  2d  series,  135,  that  "if  a 
gentleman's  coachman  were  to  drive 
over  his  gamekeeper,  the  master  would 
be  just  as  liable  aa  if  the  coachman  had 
driven  over  a  stranger."  Such  servants 
are  not  engaged  in  "the  same  work." 
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tended  in  the  direction  of  a  doctrine  which,  in  its  practical  results, 
■would  have  differed  but  little  from  that  discussed  in  the  following 
subtitle.  But  the  law  in  the  jurisdictions  from  which  these  ema- 
nated has  now  been  settled  on  another  footing.* 


5  In  Oillenwater  v.  Madison  &  I.  R. 
Co.  (1854)  5  Ind.  339,  61  Am.  Dec.  101, 
the  court,  in  holding  a  bridge  carpenter 
not  to  be  a  fellow  servant  of  the  en- 
gineer of  the  train,  which  was  convey- 
ing him  to  the  place  of  work,  with 
reference  to  the  plaintiff  said:  "His 
business  of  house-carpenter,  as  ap- 
plied to  the  erection  of  a  railroad 
bridge,  did  not  even  remotely  link  him 
with  the  careless  management  of  that 
particular  train.  He  had  no  participa- 
tion in  the  duties,  the  neglect  of  which 
contributed  to  the  injury  complained  of. 
Though  in  some  sense  a  servant  of  the 
company,  he  was  not  a  coservant  of  the 
engineer  and  conductor,  within  the 
meaning  of  Farwell  v.  Boston  &  W.  R. 
Co.  (1842)  4  Met.  49,  38  Am.  Dec.  339. 
He  clearly  belonged  to  a  distinct  de- 
partment of  duty.  As  to  the  company, 
therefore,  on  the  particular  occasion, 
Gillenwater  stood  clothed  with  all  the 
rights  of  passenger  and  stranger.  .  .  . 
If  the  bridge  builder  of  the  company  be 
regarded  as  a  coservant  of  the  engineer, 
within  the  meaning  of  the  Priestley  and 
Farwell  Cases,  the  principle  becomes 
alike  vicious  and  absurd,  by  the  very 
extent  of  its  application.  Every  person 
in  the  service  of  the  company  is  brought 
within  its  range.  Even  the  position  of 
the  legal  adviser  of  the  railroad  is  in- 
cluded. He,  too,  is,  in  some  measure, 
the  company's  servant.  He  derives  his 
compensation  and  authority  from  the 
same  source  as  the  engineer,  conductor, 
and  bridge  builder.  Like  them,  though 
in  a  fainter  degree,  he  continues  to  the 
ultimate  oojects  of  the  company.  Had 
he  been  on  the  train  by  the  side  of 
Gillenwater  and  injured  by  the  same 
negligence,  in  a  suit  against  the  com- 
pany he  would  have  been  summarily 
dismissed  by  the  same  argument.  He 
would  be  told  that  his  action  was  of 
new  impression,  that  he  contracted  witJi 
roference  to  the  risks  of  the  employment 
aIl^d  reserved  a  compensation  in  fees 
with  an  eye  to  these  risks.  He  would, 
therefore,  be  denied  redress,  because  he 
was  a  quasi  coservant  of  the  careless 
engineer.  It  would  be  diflBcuH  to 
i'na5!;ine  upon  what  principles,  either  of 


justice  or  public  policy,  such  ruling 
could  be  supported.  For  the  basis  of 
implied  contract  and  increased  compen- 
sation, with  reference  to  such  risks,  on 
the  part  of  the  carpenter  and  legal  ad- 
viser, is  wholly  visionary." 

This  decision  was  followed  in  Donald- 
son v.  Mississippi  &  M.  R.  Co.    (1865) 

18  Iowa,  280,  87  Am.  Dec.  391,  (holding 
that  a  bridge  builder's  duties  are  so  en- 
tirely in  another  department,  and  whol- 
ly disconnected  with  operating  the  road, 
that  his  relation  to  the  employees 
managing  a  train  which  ran  over  him  is 
not  that  of  a  coservant ) .  But,  so  far 
as  Indiana  itself  is  concerned,  it  was, 
in  effect,  overruled  by  Slattery  v.  To- 
ledo &  W.  R.  Co.  (1864)  23  Ind.  81 
(brakeman  held  to  be  coservant  of  sec- 
tion foreman),  and  later  cases  noted 
under  §  1423,  ante;  and  the  above  ex- 
tract is  inserted  chiefly  for  the  purpose 
of  showing  the  difficulties  involved  in 
testing  the  existence  or  absence  of  the 
common  employment  solely  by  the  serv- 
ant's supposed  contemplation  of  the 
risk. 

Another  early  recognition  of  the  con- 
sequences of  a  disconnection  occurs  in 
the  judgment  of  Lord  Chelmsford  in  a 
leading  case:  "Where  servants,  there- 
fore, are  engaged  in  different  depart- 
ments of  duty,  an  injury  committed  by 
one  servant  upon  the  other,  by  careless- 
ness or  negligence  in  the  course  of  his 
peculiar  work,  is  not  within  the  excep- 
tion, and  the  master's  liability  attaches 
in  that  case  in  the  same  manner  as  if 
the  injured  servant  stood  in  no  such  re- 
lation to  him."  Bartonshill  Coal  Co.  v. 
McOuire  (1858)  3  Macq.  H.  L.  Gas.  300. 
He  thought  that  the  Scotch  case,  Mc- 
naughton  v.  Caledonian  R.  Co.    (1857) 

19  Sc.  Sess.  Cas.  2d  series,  271,  where 
the  company  was  held  liable  for  the 
death  of  a  car  repairer  caused  by  the 
negligence  of  an  engine  driver  and  a 
switchman,  might  be  reconciled  with  the 
English  authorities,  on  the  ground  that 
the  deceased  and  the  other  servants 
were  engaged  in  totally  different  de- 
partments of  work.  But  this  sug- 
gestion is  inconsistent  with  the  general 
current  of  the  later  authorities  in  Eng- 
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Some  Federal  court  cases,  even  if  we  take  the  most  liberal  view  of 
the  circumstances  under  which  a  servant  may  be  heard  to  allege  that 
the  risk  was  not  contemplated,  seem  not  to  be  sustainable  under  the 
theory  by  which  such  contemplation  becomes  the  test  of  common  em- 


land  where  the  "departmental  doctrine" 
has  been  entirely  repudiated  (see  sub- 
title C,  post),  (§  1420,  ante),  except, 
perhaps,  in  the  recent  case  of  The 
Petrel,  infra,  and  the  decisions  cited  in 
the  subjoined  note.  The  cases  where  a 
servant  has  recovered  on  the  ground  of 
a  disconnection  of  duties  are  too  few  to 
be  the  subject  of  generalizations. 

The   master,   officers,    and   crew   of   a 
vessel  sunk  in  collision  with  another  be- 
longing to  the  same  owners,  through  the 
fault  of  the  latter,  are  entitled  to  claim 
against  the  fund  arising  in  proceedings 
to  limit  liability,   in  respect    of    their 
lost  effects.     The  Petrel   [1893]  P.  320. 
Jeune,    Pr.,    said:     "The    consideration 
that  the  risk  of  injury  to  the  one  serv- 
ant is  the  natural  and  necessary  conse- 
quence of  misconduct  in  the  other  im- 
plies that  the  skill  and  care  of  the  one 
is  of  special  importance  to  the  other  by 
reason   of  the  relations    between    their 
services.     Tried  by  this   principle,   can 
it  be  said  that  the  safety  of  the  captain 
of  one  ship  of  a  company  is,  in  the  ordi- 
nary ■  and  natural  course  of  things,  de- 
pendent on  the  skill  and  care  of  the  cap- 
tain of  another  ship  of  the  same  com- 
pany, or  that  injury  by  the  negligence 
of  one  is  an  ordinary  rialc  of  the  service 
of  the  other?     In  some  cases  it  might, 
perhaps, — for   example,   it  might  if  all 
the  ships   of  the  company  were   in  the 
habit  of  meeting  in  the  same  dock  and 
the  safety  of  each  thus  became,  in  the 
ordinary  course  of  things,  dependent  on 
the   skill   with   which     the     other    was 
navigated.     But  in  regard  to  navigation 
on  the  high  seas  or  in  the  estuary  of  the 
Thames,   would   a   captain   of   one   ship 
of  the  General  Steam  Navigation  Com- 
pany have  more  reason  to  be  interested 
in  the  skill  of  a  captain  of  another  ship 
of    the    company   than    in    that    of   the 
masters  of  the  myriad  other    craft    in 
whose  vicinity  it  might  happen  to  navi- 
gate?     By   no     reasonable    supposition 
can   it  be   imagined  that  he  would.     I 
think,  therefore,  that  these  two  captains 
were  not  in  common  employment."    The 
test    suggested    by    Blackburn,    J.,    in 
Morgan  v.  Vale  of  Neath  R.  Co.  §  1420, 
note  2,  ante,  was  approved. 


The  crew  of  one  river  steamer  were 
held  not  to  be  coservants  of  the  crew  of 
another,  although  the  defendant  was  a 
partner   in   the   business     of    operating 
both     vessels.       Connolly    v.     Davidson 
(1870)    15  Minn.  519,  2  Am.  Rep.  154, 
Gil.  428   (boiler  burst  on  one  steamer). 
The   court   said:      "Plaintiff  and  those 
navigating  the  John  Rumsey  cannot  be 
said  either  to  be  engaged  in  the  same 
common  enterprise,  or  employed  to  pei- 
form  duties  and  services  tending  to  ac- 
complish the  same  general  purposes,  as 
that  language  is  used  in    the    case    of 
Wright  v.   Milwaukee  d  St.  P.  B.   Co. 
(1869)   25  N.  Y.  562    (relied  on  by  de- 
fendant),    as     synonymous     with     'the 
same    general    business;'    nor   are   the 
examples    there   given     of    maintaining 
and   operating   a  railroad,  'operating  a 
factory,'  'working  a  mine,'  or  'erecting 
a  building,'  at  all  analogous  to  the  case 
at  bar.     If    (and  we  think  the  test  a 
good  one,  as  illustrated  by  the  case  of 
Abraham  v.  Reynolds   [1860]   5  Hurlst. 
&  N.  143,  6  Jur.  N.  S.  53,  1  L.  T.  N.  S. 
330,  8  Week.  Rep.  181 ) ,  the  question  in 
each  case   is,   as  the  court    of    appeals 
states  that  it  is,  whether  the  alleged  co- 
employees  are  under  the  same  general 
control,     the     rule     clearly     cannot     be 
claimed  by  defendant  to  apply  here,  for 
he  swears  that  he  and  Rumsey  had  each 
the   exclusive   control   and  management 
of  his  own  boats  and  hands.    Each  boat, 
in  fact,  was  doing  a  separate  business 
in  every  respect,    (though  of  the  same 
sort)   as  much  so  as  any  two  independ- 
ent    railroads     separately     owned     and 
managed,   but  run  for  the  joint  profit 
of   the   owners;    in   which    easily    con- 
ceivable case,   while  the  owners  of  the 
railroads  might  be  partners  as  to  third 
persons  in  the  business  of  running  each, 
the  employees  on  each,  though  they  were 
engaged    in   the   common    enterprise    of 
maintaining  and  operating  that  road  on 
which  they  were  respectively  employed, 
and  assumed  the  risks  incident  to  that 
business,  could  no  more  be  said  to  as- 
sume   the    risks    incident    to    the   busi- 
ness of  maintaining  and  operating  the 
road  upon  which  they  are  not  employed, 
than  in  the  instance  put  in  the  leading 
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ployment,  and  to  require  for  their  support  the  theory  discussed  in 
subtitle  C,  post.     Upon  the  facts,  these  decisions  are  clearly  in  con- 


case  on  this  subject  in  this  country,  of 
Farwell  v.  Boston  d  L.  R.  Corp.  (1842) 
4  Met.  49,  38  Am.  Dec.  339." 

Trainmen  and  car  repairers  are  not 
coservants.  Tfnrfolk  d  W.  R.  Co.  v. 
Nuckols  (189.51  91  Va.  195,  21  S.  E. 
342  (see  the  extract  given  in  note  1, 
supra ) . 

The  doctrine  of  the  negligence  of  co- 
employees  was  held  to  not  apply  where 
an  open  well,  into  which  a  servant  hired 
to  assist  in  putting  up  telegraph  poles 
fell  on  a  dark  night,  had  been  dug  by 
other  employees  of  the  same  employer. 
Indiana  Pipe  Line  &  Ref.  Co.  v.  Neus- 
laum  (1899)  21  Ind.  App.  361,  52  N. 
E.  471  (negligent  servants  said  to  be 
"not  in  the  same  line  of  work."  But 
this  case  should  rather  have  been  made 
to  turn  on  the  nonassignability  of  the 
duty  of  furnishing  a  safe  place  of 
work ) . 

The  engineer  and  fireman  of  a  gravel 
train  are  not  fellow  servants  of  a  boiler 
maker  in  the  repair  shop  of  a  railway 
company.  The  former  have  no  more 
business  in  and  about  the  shop  than  if 
the  shop  belonged  to  some  other  com- 
pany or  individual.  Pennsylvania  &  N. 
Y.  Canal  &  R.  Co.  v.  Leslie  (1885)  42 
Phila.  Leg.  Int.  267. 

A  draftsman  in  locomotive  works  has 
been  held  not  to  be  in  a  common  em- 
ployment with  a  man  who  was  em- 
ployed in  "jobbing"  in  any  part  of  the 
building  where  he  might  be  needed,  and 
whose  negligence  in  regard  to  the  ex- 
cavation of  a  cellar  below  the  office  was 
the  cause  of  the  accident.  Baird  v. 
Peftit  (1872)  70  Pa.  477  (here  there 
was  the  additional  feature  in  the  plain- 
tiff's favor,  that  the  injury  was  received 
after  he  had  left  his  work). 

In  one  case  it  has  been  held  that  a 
longshoreman  employed  in  unloading  a 
ship,  and  the  servants  aboard  ship,  hav- 
ing charge  of  the  ship's  supplies,  are 
not  fellow  servants.  Sansol  v.  Com- 
pagnie  Oenerale  Transatlantigue  (1900) 
101  Fed.  390.  (Trap  door  left  open). 
The  rationale  of  this  decision  is  not 
indicated  very  clearly  by  the  language 
used. 

But  it  would  seem  to  represent  an 
adoption  of  the  same  point  of  view  as 


that  exemplified  in  a  Pennsylvania  case, 
where  a  laborer  was  injured  by  a  de- 
fective rope,  while  working  under  the 
head  stevedore  of  the  defendant  com- 
pany, to  whose  authority  he  was  wholly 
subject,  by  whom  he  was  paid,  and  who 
had  power  to  discharge  him;  and  the 
evidence  went  to  show  that  the  defect 
was  due  to  the  negligence  of  the  mate  of 
the  ship  which  was  being  unloaded.  It 
was  held  error  to  rule,  as  a  matter  of 
law,  that  the  laborer  and  the  mate  were 
coservants.  Whether  that  defense  was 
available  "Would  depend  on  what  should 
be  ascertained  to  be  their  relations  to 
each  other,  the  extent  to  which  they 
were  brought  into  contact,  and  to 
which  they  were  engaged  in  the  common 
employment,  and  the  connection  of  the 
duties  of  each  with  the  other."  Miillan 
V.  Philadelphia  d  S.  Mail  S.  S.  Co. 
(1875)   78  Pa.  25,  21  Am.  Rep.  2. 

In  Sell  V.  Charles  Rietz  d  Bros.  Lum- 
ber Co.  (1888)  70  Mich.  479,  38  N.  W. 
451,  the  court  was  equally  divided  upon 
the  question  whether  the  employees 
operating  the  elevator  in  the  warehouse 
of  a  salt  works  were  fellow  servants  of 
a  laborer  who  used  to  do  light  work  in 
the  mill  yard,  in  loading  blocks  of  salt, 
and  in  gardening,  but  who  had  never 
been  employed   in  the  warehouse. 

A  common  laborer  employed  in  vari- 
ous kinds  of  work  about  a  mine,  but  not 
himself  a  miner,  was  held  not  to  be  a 
fellow  workman  of  the  miners  in  such 
a  sense  that  he  cannot  recover  of  the 
mine  owner  for  injuries  caused  by  the 
mining  operations.  James  v.  Em/met 
Min.  Co.  (1884)  55  Mich.  335,  21  N.  W. 
361.  But  here  the  right  of  action  seems 
to  be  sustained  partly  on  the  ground  of 
an  imperfect  knowledge  of  the  con- 
ditions, as  it  was  said  that  he  was  not 
"bound  to  know  the  condition  or  fully 
understand  the  exigencies  of  the  under- 
ground works,  so  far  as  he  was  not  in 
contact  with  them,  with  means  of  pass- 
ing judgment  upon  them." 

A  laborer  engaged  in  constructing  a 
railway  for  transportation  of  coal  from 
a  mine  is  not  a  fellow  servant  with  a 
miner  at  work  outside  the  mine,  hand- 
ling lumber  to  be  used  in  the  mine  in 
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flict  with  the  decisions  of  the  Supreme  Court,  cited  in  the  foregoing 


sections. 


timbering  up,  in  the  absence  of  further 
facta  showing  them  to  be  engaged  in  a 
common  employment.  Evans  v.  Carbon 
Hill  Coal  Go.  (1881)  47  Fed.  (over- 
ruling demurrer  based  on  theory  that 
complaint  showed  coservice). 

Common  employment  is  not  an  avail- 
able defense  where  the  plaintiff  was 
hired  by  the  defendant  to  carry  wheat 
from  the  latter's  mill  to  another  place, 
and  was  injured  by  the  negligence  of  a 
millhand  while  his  cart  was  being  load- 
ed. Bellis  V.  Maaifield  (1875)  Aus- 
tralian Jur.  Rep.   (Victoria)   35. 

It  seems  impossible,  however,  to  lay 
down  any  rigid  rule  regarding  cases  of 
the  type  of  the  last  three  cited,  for 
even  if  the  servant  were  hired  merely 
for  the  purposes  specified,  yet,  if  he 
should  appear  to  have  been  regularly 
under  the  immediate  control  of  the 
same  superior  as  the  other  servants, 
and  habitually  brought  into  contact 
with  them,  it  is  hard  to  see  how  he 
could  be  allowed  to  maintain  the  action 
merely  on  the  ground  that  the  risk  of 
injury  from  their  negligence  was  not 
within  his   contemplation. 

6  Oarrahy  v.  Kansas  City,  St.  .J.  &  G. 
B.  R.  Co.  (1885)  25  Fed.  Rep.  258  (em- 
ployee operating  an  engine  engaged  in 
other  business  than  that  of  relaying  the 
track,  not  a  fellow  servant  of  laborer 
distributing  rails  along  the  track). 
Hall  V.  Galveston,  H.  &  8.  A.  B.  Co. 
(1889)  39  Fed.  18  (telegraph  operator 
at  a  way  station  not  coservant  of  brake- 
man). 

The  former  of  these  rulings  was  based 
on  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross 
(1884)  112  U.  S.  377,  28  L.  ed.  787, 
5  Sup.  Ct.  Rep.  184,  which  is  wholly  ir- 
relevant; and,  as  the  latter  ruling  was 
made  in  an  oral  instruction,  without 
any  citation  of  authorities,  it  is  impos- 
sible to  say  what  the  grounds  of  it  real- 
ly were. 

In  another  case,  the  principle  that, 
whenever  the  negligence  of  another  em- 
ployee of  the  same  master  can  be  con- 
sidered an  ordinary  risk, — one  which  he 
might  reasonably  anticipate  at  the  time 
of  making  his  contract, — the  servant  ac- 
cepts the  perils  liable  to  happen 
through     such     negligence,     has     been 


thought  to  involve,  from  the  converse 
point  of  view,  the  corollary  that  those 
only  are  fellow  servants  for  whose  negli- 
gence the  master  is  not  answerable,  who 
serve  in  such  capacity  and  in  such  re- 
lation to  the  master  and  each  other  that 
the  means  of  the  servants  to  protect 
themselves  are  equal  to,  or  greater,  than 
those  of  the  master  to  afford  them  pro- 
tection. This  doctrine  does  not  seem  to 
be  materially  different  from  that  of  as- 
sociated duties,  as  developed  in  sub-title 
C,  post.  Kielley  v.  Belcher  Silver  Min. 
Co.  (1875)  3  Sawy.  436,  Fed.  Cas.  No. 
7,760,  where  it  was  held,  by  Field,  J., 
and  Hillyer,  D.  J.,  that  a  complaint 
which  alleges  that  a  laborer  in  a  mine 
was  injured  by  the  negligence  of  the  de- 
fendant corporation  in  failing  to  per- 
form its  duty  of  notifying  him  that  a 
blast  was  about  to  be  exploded  by  cer- 
tain miners  at  a  place  which  he  was  ap- 
proaching is  not  demurrable  on  the 
ground  that  it  shows  upon  its  face  that 
the  injury  was  due  to  the  negligence  of 
servants,  who,  though  in  a  different 
branch  of  the  service,  were  in  a  com- 
mon employment  with  the  plaintiff.  But 
one  of  the  grounds  on  which  Hillyer,  J., 
based  his  decision  was  that  the  master's 
duty  to  select  his  servants  carefully  re- 
quires him  at  least  to  see  that  those 
who  labor  in  one  department  of  his 
business  are  not  injured  by  those  in 
another, — a  mode  of  connecting  the  the- 
ory of  nonassignable  duties  and  the  sep- 
arate department  theories  which  has 
not,  so  far  as  the  present  writer  knows, 
been  suggested  elsewhere. 

In  Northern  P.  R.  Co.  v.  Eambly 
(1894)  154  U.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct.  Eep.  983,  the  court  seems, 
in  its  argument,  inclined  to  approve  of 
the  cases  which  hold  that  persons  whose 
duty  it  is  to  keep  railroad  cars  in  good 
order  and  repair  are  not  engaged  in  a' 
common  employment  with  those  who 
run  or  operate  them,  for  the  reason  that 
their  departments  are  so  far  distinct 
that  contemplation  of  the  risk  is  nega- 
tived. But  the  point  was  not  directly 
ruled  upon,  and  the  theory  most  com- 
monly applied  by  the  Supreme  Court 
in  such  cases  is  that  of  a  nonassign- 
ability of  duties.     See  §  1498,  post. 
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1425.  [500]  Identity    of    department    as    a    test,    generally. — The 

passage  quoted  in  §  1422,  ante,  from  the  opinion  in  Farwell  v.  Boston 
&  W.  i2.  Cor-p}  shows  that  the  significance  of  an  identity  or  differ- 
ence of  the  departments  of  duty  to  Avhich  the  negligent  and  injured 
servants  belonged,  has,  from  the  very  earliest  period  in  the  evolu- 
tion of  this  branch  of  law,  been  a  subject  of  discussion.  The  phrase 
"departmental  doctrine,"  or  some  similar  combination  of  words  is 
now  not  as  frequently  met  with  in  reports  and  treaties.^  The  choice 
of  this  terminology,  however,  and  prominence  given  to  the  conception 
which  it  represents,  are  rather  unfortunate.  The  conflict  between  the 
cases  reviewed  in  the  preceding  sections  and  those  which  now  de- 
mand our  notice  is  a  clear  proof,  if  any  were  needed,  of  the  inherent 
impossibility  of  fixing,  upon  grounds  that  will  be  deemed  generally 
satisfactory,  the  meaning  which,  for  juristic  purposes,  should  be  at- 
tached to  the  word  "department."  While  it  is  agreed  on  all  hands 
(see  §  1424,  ante),  that,  under  some  circumstances,  a  difference  of 
department  is  a  ground  for  allowing  recovery,  there  is  a  radical  and 
irreconcilable  divergence  of  opinions  as  to  what  the  circumstances 
are  which  will,  in  this  point  of  view,  exclude  the  defense  of  common 
employment.  Neither  doctrinal  precision  nor  doctrinal  harmony  are 
feasible  when  the  same  word  may  be  and  is  used  to  describe  predica- 
ments which  are  in  some  essential  respects  quite  distinct. 

But  the  drawbacks  of  this  terminology  do  not  end  here.  Even 
if  exactness  in  the  definition  of  the  word  "department"  were  attain- 
able,— and,  so  far  as  can  be  seen,  it  is  not  attainable, — there  would 
still  remain  the  objection  that,  as  is  now  declared  in  the  states  which 
have  most  thoroughly  worked  out  the  so-called  "departmental  doc- 
trine" (See  the  cases  cited  in  §  1429,  'post),  neither  a  difference  nor 
an  identity  of  department  are  necessarily  decisive  of  the  injured  serv- 
ant's ability  or  inability  to  recover;  and,  in  fact,  if  it  is  admitted 
that  the  ultimate  issue  is  whether  the  negligent  and  injured  servants 
were  or  were  not  co-operating  in  the  sense  already  explained   (§ 

1  (1842)   4  Met.  49,  38  Am.  Dec.  339.  The  title  of  chapter  v.  of  Mr.  McKin- 

See  also  several  of  the  cases  cited  under  ney's  work  on  Fellow  Servants  is,  "The 

§  1420,  note,  2,  ante.  Different   Department   Limitation." 

S  In     Clarice     v.     Pennsylvania     Co.  The   "separate    department"   doctrine 

(1892)   132  Ind.  199,  17  L.R.A.  811,  31  is  referred  to  in  'Norfolk  &  W.  R.  Co.  v. 

N.  E.  808,  the  court  speaks  of  the  "de-  Nuckols    (1895)    91  Va.   195,   21   S.  E. 

partmental  doctrine."  342. 
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1420,  ante),  this  theory  as  to  the  nonconclusive  effect  of  proof  that 
they  were  in  different  or  the  same  departments  is,  from  a  logical 
standpoint,  the  only  possible  one.  Only  confusion  can  result  from 
the  use  of  language  which,  so  far  from  indicating  the  elements  on 
which  the  solution  of  the  problems  in  this  class  of  cases  actually  de- 
pends, is  misleading  to  the  extent  of  suggesting  that  difference  or 
identity  of  department,  instead  of  being  merely  probative  facts  rais- 
ing at  the  most  a  presumption  for  or  against  the  servant,  may  be 
finally  determinative  of  the  existence  or  absence  of  a  common  em- 
ployment. 

The  terminology  criticised  is  doubtless  convenient,  as  a  means  of 
roughly  labeling  the  nature  of  the  controversy  between  two  schools  of 
opinion.  But  this  is  scarcely  an  adequate  justification  for  its  reten- 
tion in  discussions  which  purport  to  go  below  the  surface  of  the  sub- 
ject. In  the  ensuing  discussion,  therefore,  the  cases  will  be  reviewed 
under  a  classification  which  will  take  due  account  of  the  merely  evi- 
dential character  of  the  facts  of  identity  or  difference  of  department. 

As  will  be  seen  from  the  illustrative  cases  tabulated  in  §  1432, 
post,  the  so-called  "departmental  doctrine"  has  obtained  a  foothold 
in  comparatively  few  jurisdictions.  The  decisions  which  actually 
turn  upon  it  seem  to  be  confined  to  Georgia,  Illinois,*  Missouri,*  IsTe- 
braska,  Indiana,  Louisiana,  Virginia,  Washington,  West  Virginia, 
Kentucky,  Utah,  Arizona,  and  such  Federal  courts  as  have  avowedly 
followed  the  local  rule.^  In  some  of  these  jurisdictions  its  applica- 
tion is  modified  by  the  operation  of  doctrines  which  possess  a  merely 

3  There  is  some  wavering  apparent  in  R.  Co.   (1887)  26  Mo.  App.  621,  it  was 

the  views  of  the  courts,  as  disclosed  by  held,    rejecting  the   departmental    rule, 

the  rulings  prior  to  Chicago  d  N.  W.  that  a  track  repairer  and  trainmen  were 

R.  Co.  V.  Moranda    (1879)    93  111.  302,  fellow  servants.     Under  that  rule,  these 

34  Am.  Eep.  168.     In  that  decision  the  servants    are   certainly   not,    as   matter 

earlier  cases  were  extensively  reviewed  of  law,  in  a  common  employment.     See 

and  collated,  and  the  opinion  is  now  re-  §  1432,  note  1,  subd.   (j),  post. 

garded  as  the  fountain  of  law  upon  this  The  employees   of  the  same   railroad 

subject   in   the   state  where   it  was   de-  company,  who  look  to  and  are  subject 

livered,  as  well  as  in  the  others  which  to  the  orders  or    control    of    separate 

have    adopted    the    same    doctrine.     It  persons  as  the  master's  representatives 

overruled  some  in  which  the  view  was  in  the  performance  of  any  work,  are  not 

adopted  that  the  fact  of  one  servant's  fellow     servants.      MoMurray     v.     St. 

being  necessarily  exposed,  by  reason  of  Louis,  I.  M.  &  S.  R.  Co.  (1910)  225  Mo. 

the   nature   of   his   duties,   to   the   risk  272,  125  S.  W.  751. 

of    injury   through   the   carelessness    of  6  An   instance   of   such   a   decision   is 

another,  justified  the  inference    of    co-  Pihe  v.  Chicago  &  A.  R.  Co.   (1890)   41 

service.    Chicago  &  A.  R.  Co.  v.  Murphy  Fed.    95     (decided   in    a    Missouri    dis- 

(1870)     53     111.    336,   5   Am.   Rep.  48;  triot).      Other    cases   in   which   the   in- 

Taltez  V.  Ohio  &  M.  R.  Co.   (1877)   85  fluence  of  the  theory  is  also  apparent 

111.   500.  to  some  extent  are  those  cited  at  the 

4  In  Corhett  v.  St.  Louis,  I.  M.  d  S.  end  of  note,  §  1424,  ante. 
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local  force.*    In  others  it  has  been  explicitly  or  virtually  abandoned 
m  the  more  recent  decisions.'' 


6  Kentucky. — One  of  the  special  fac- 
tors to  be  taksn  into  account  in  noting 
tlie  results  of  the  decisions  in  this  state 
is  the  provision  in  Gen.  Stat.  chap.  57, 
§  3,  that  "punitive  damages  may  be  re- 
covered by  the  widow,  heir,  or  personal 
representative  of  any  person  or  persons 
killed  by  the  wilful  neglect  of  another 
person,  company,  or  corporation,  or 
their  agents."  Another  is  the  extreme 
doctrine  which  the  court  has  adopted 
respecting  the  effect  of  any  inequality 
of  rank  in  excluding  the  defense  of  co- 
service.  Another  is  the  distinction 
drawn  between  gross  or  wilful  neglect 
and  ordinary  neglect,  so  that  a  derelic- 
tion of  the  former  kind  by  a  fellow  serv- 
ant will  sometimes  render  a  master  re- 
sponsible where,  if  it  had  been  of  the 
latter  kind,  he  might  successfully  have 
pleaded  common  employment.  The  ef- 
fect of  the  decisions,  as  a  whole,  is  sum- 
marized, in  §  1478,  post. 

Tennessee. — In  this  state  the  appli- 
cation of  the  doctrine  is  restricted  to 
railway  companies.  Coal  Greek  Min. 
Co.  V.  Davis  (1891)  90  Tenn.  711,  18 
S.  W.  387,  a  distinction  which,  in  view 
of  the  great  diversity  of  work  which 
results  from  the  enormous  extent  of 
many  mining  and  manufacturing  con- 
cerns at  the  present  day,  it  seems  quite 
impossible  to  sustain  on  rational 
grounds. 

'i'  Georgia. — The  language  used  in  the 
early  case  in  which  the  doctrine  was 
first  propounded  {Cooper  v.  MulUns 
[1860]  30  Ga.  146,  76  Am.  Dec.  638) 
was  thought  by  the  same  court,  in 
Ellington  v.  Beaver  Dam  Lumber  Go. 
(1893)  93  Ga.  53,  19  S.  E.  21,  to  be  too 
broad.  There  is  a  decided  tendency 
manifested  in  the  latter  case  to  ap- 
proximate to  the  doctrine  received  by 
the  majority  of  the  courts;  and  the 
actual  decision — that  a  track  repairer 
while  being  transported  to  and  from 
his  work  is  a,  fellow  servant  of  the 
driver  of  the  engine,  the  vehicle  not 
being  used  for  work  on  the  permanent 
way  at  the  time  the  injury  was  re- 
ceived— cannot,  it  would  seem,  be 
reconciled  with  the  Illinois  doctrine. 
See   §    1432,   note   1,   subds.    (j),    (k), 


Indiana. — Madison    &    I.    R.    Go.    v. 
Bacon    (1855)    6  Ind.  205,  seems  to  be 


no  longer  law.  See  Oormley  v.  Ohio  £ 
M.  R.  Go.  (1880)  72  Ind.  31,  where  the 
conflict  in  the  earlier  rulings  is  dis- 
cussed. 

Virginia. — In  this  state  the  doctrine 
was  at  one  period  accepted.  Torian  v. 
Richmond  &  A.  R.  Co.  (1887)  84  Va. 
192,  4  S.  E.  339;  Moon  v.  Richmond  & 
A.  R.  Co.  (1884)  78  Va.  745,  49  Am. 
Rep.  401  (both  holding  that  a  track  re- 
pairer is  not  a  fellow  servant  of  a 
brakeman)  ;  Richmond  &  D.  R.  Co.  v. 
Xorment  ( 1887 )  84  Va.  167,  10  Am.  St. 
Rep.  827,  4  S.  E.  211  ("overhauler  of 
cars,"  not  a  fellow  servant  of  a  con- 
ductor and  engineer  of  a,  moving  train, 
by  whose  negligence  he  was  injured). 
But  in  Norfolk  &  W.  R.  Co.  v.  Donnelly 
(1892)  88  Va.  853,  14  S.  E.  692,  a  de- 
cided disposition  was  shown  to  revert 
to  the  doctrine  received  by  the  ma- 
jority of  the  courts,  and  the  reversion 
seems  to  be  completed  in  Norfolk  &  W. 
R.  Co.  V.  Nuckols  (1895)  91  Va.  195, 
21  S.  E.  342,  which  virtually  overrules 
the  earlier  decisions,  so  far  as  they  rest 
upon  the  theory  of  consociated  duties, 
though,  upon  the  facts,  they  are,  per- 
haps, sustainable  as  applications  of  the 
rule  that  a  master  is  liable  where  his 
own  negligence  concurs  with  that  of  a 
fellow  servant.  The  latest  case  bearing 
upon  the  question  is  Eckles  v.  Norfolk 
£  W.  R.  Co.  (1896)  96  Va.  69,  25  S.  E. 
545,  but  it  simply  decides  that  a  freight 
conductor  cannot  recover  for  injuries 
due  to  the  acts  of  the  engineer  or  fire- 
man— a  conclusion  which  would  clearly 
follow  under  either  theory  of  common 
employment.  In  this  state,  therefore, 
it  would  seem  that  difference  of  depart- 
ment is  now  material  only  in  so  far  as 
it  tends  to  negative  contemplation  of 
the  risk.  See  Norfolk  &  W.  R.  Co.  v. 
Nuckols  (1895)  91  Va.  195,  21  S.  E. 
342,  and  compare  §§  1420,  1423,  ante. 
Utah — Here  the  cases  cited  in  §  1433, 
post,  do  not  seem  to  have  been  formally 
overruled;  but  they  are  certainly  ir- 
reconcilable with  the  recent  decision  in 
Stephani  v.  Southern  P.  Co.  (1899)  19 
Utah,  196,  57  Pac.  34  (facts  stated  in 
§  1423,  subd.  (d),  ante),  which  distinct- 
ly embodies  the  theory  that  the  serv- 
ant's contemplation  of  the  risk  is  the 
sole  test  of  common  employment 
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Most  of  the  courts  which  apply  the  so-called  "departmental  doc- 
trine" refer  it  to  the  conceptions  explained  in  the  next  section.  Bnt 
in  some  of  the  cases  there  is  no  formal  adoption  of  the  theory  of  con- 
sociation, and  it  would  seem  that,  in  at  least  a  portion  of  these,  the 
decision  is  independent  of  that  theory,  and  based  upon  the  simple 
notion  that  the  duties  of  the  servants  were  so  related  in  respect  to 
closeness  or  remoteness,  that  it  was  or  was  not  proper  to  impute  to 
each  of  them  an  acceptance  of  the  risks  arising  from  the  other's  neg- 
ligence. See  §  1424,  ante.  Since,  however,  the  inferences  drawn 
from  like  groups  of  facts  are  practically  identical,  whichever  of 
these  forms  of  the  "departmental  doctrine"  may  be  applied  to  the 
solution  of  the  case,  it  is  not  deemed  worth  while  to  attempt  any 
discrimination  between  the  two  classes  of  decisions.  Indeed  the  line 
of  demarcation  between  them  is  so  obscure  that  the  task  of  segrega- 
tion would  be  extremely  difficult,  if  not  impossible. 

But,  in  view  of  the  fact  that  the  doctrine  antagonistic  to  that  of 
associated  duties  grew  up,  and  was  steadily  adhered  to  by  nearly 
every  court,  long  after  the  development  of  many  of  the  great  railway 
systems,  it  would  seem  that  no  great  importance  can  be  properly  at- 
tached to  this  consideration.  The  reasons  of  the  rule,  in  this  point 
of  view,  have  not  undergone  in  recent  times  any  such  material  change 
as  would  justify  a  change  in  the  rule  itself. 

1426.  [501]  Consociation  of  duties,  as  a  test  of  common  employment. 
— In  §§  1420—1423,  ante,  are  set  forth  the  results  of  construing, 
from  one  standpoint,  the  general  proposition — as  to  which  there  is 
no  disagreement  among  the  authorities — that,  as  all  servants  of  the 
same  master  are  prima  facie  in  a  common  employment,  a  servant  who 
is  injured  by  one  of  his  coemployees  is  necessarily  debarred  from  re- 
covery against  the  master,  unless  this  presumption  is  overcome  by 
evidence  showing  that  the  relation  between  the  duties  of  the  injured 
and  the  delinquent  servants  was  such  as  to  render  it  improper  to  in- 
fer an  implied  stipulation  on  the  part  of  the  former  to  accept  the 
risks  of  injury  from  the  acts  of  the  latter.  According  to  the  cases 
there  cited,  the  propriety  or  impropriety  of  such  an  inference  is  de- 
termined solely  by  inquiring  whether,  under  the  circumstances,  the 
carelessness  of  a  servant  whose  regular  functions  were  those  dis- 
charged by  the  delinquent  was  so  likely  to  be  harmful  to  the  plain- 
tiff that  the  latter  must  have  understood  that  the  peril  to  which  he 
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might  at  any  moment  be  exposed  by  such  carelessness  was  a  natural 
and  normal  incident  of  his  employment.* 


1  Under  this  theory,  it  will  be  ob- 
served, the  fact  that  there  was  a  cer- 
tain intimate  consociation  of  duties  may 
be  important,  not  as  a  starting  point 
for  an  inquiry  on  the  same  lines  as 
that  in  the  cases  to  be  presently  dis- 
cussed, but  as  indicating  that  the  negli- 
gent servant  was  one  of  those  whose  neg- 
ligence was  likely  to  be  injurious  to 
the  plaintiff.  Such  consociation  is  some- 
times noted  by  courts  which  have  re- 
jected the  "departmental  doctrine."  St, 
Louis  8.  W.  R.  Co.  v.  Hemon  (1895) 
61  Ark.  302,  32  S.  W.  1079.  The  nega- 
tive aspect  of  this  conception  is  observ- 
able in  such  cases  as  Northern  P.  R. 
Co.  V.  Hamhly  (1894)  154  U.  S.  349,  38 
L.  ed.  1009,  14  Sup.  Ct.  Rep.  983,  where 
the  departments  of  the  two  servants 
were  said  to  be  so  far  apart  that  the 
risk  of  injury  from  each  other's  negli- 
gence was  not  contemplated.  It  will  be- 
come obvious,  moreover,  if  we  compare 
the  specific  rulings  referred  to  in  the 
following  sections  with  those  already  re- 
viewed, that  in  many  instances  the 
plaintiff's  inability  to  recover  is  equal- 
ly unquestionable  whether  his  relation 
to  the  delinquent  servant  is  determined 
by  the  test  ol  consociation,  as  explained 
below,  or  by  the  test  of  contemplation 
of  the  risk.  The  terms  by  which  the 
position  of  servants  in  a  common  em- 
ployment is  described  in  the  opinions 
of  courts  which  apply  the  doctrine  of 
consociated  duties  are,  in  fact,  often  so 
general  as  to  give  no  intimation  of  the 
characteristic  and  distinctive  concep- 
tions underlying  that  doctrine.  Com- 
pare, for  example,  the  following  phrases 
with  those  quoted  in  §§  895,  ante: 

"Directly  co-operating  with  each  other 
in  the  same  line  of  employment." 
Chicago  &  A.  R.  Co.  v.  O'Brien  (1895) 
155  111.  630,  40  N.  E.  1023. 

"Directly  co-operating  in  the  particu- 
lar business."  Chicago  d  A.  R.  Co.  v. 
Hoyt  (1887)   122  111.  369,  12  N.  E.  225. 

"In  the  same  line  of  employment." 
Chicago,  B.  &  Q.  R.  Co.  v.  Young  (1887) 
26  111.  App.  115. 

"In  the  same  line  of  employment, 
and  directly  co-operating  in  the  particu- 
lar business  then  in  hand."  Illinois  C. 
R.  Co.  V.  Swisher  (1897)  74  111.  App. 
164. 

Compare   also   North   Chicago   Street 


R.  Co.  V.  Conway  (1898)  76  111.  App. 
621,  where  a  servant  is  said  to  be  a 
fellow  servant  of  other  employees  whose 
labors  "directly  co-operate"  with  his 
own  in  the  particular  work  in  which 
they  are  engaged. 

"Co-operation"  in  the  "particular 
business  in  hand"  was  also  deemed  to 
let  in  the  defense,  in  Card  v.  Eddy 
(1894)  129  Mo.  510,  36  L.R.A.  806,  28 
S.  W.  979. 

"The  basis  of  the  classification  of 
servants  of  the  same  master  into  those 
who  are  fellow  servants  and  those  who 
are  not,  as  established  in  this  state,  is 
such  personal  relation  and  association 
between  them  as  affords  opportunity  and 
power  to  influence  each  other  to  proper 
caution  by  counsel,  advice,  and  example, 
or  the  want  of  such  personal  relation 
and  association."  Pagels  v.  Meyer 
(1901)    193  111.   172,  61  N.  E.  1111. 

"While  the  work  of  each  [servant] 
was  directed  to  a  common  end,  yet  they 
were  so  remote  from  each  other  that 
they  had  no  opportunity  for  the  con- 
nective influence  by  which  one  fellow 
servant  is  required  to  guard  himself 
against  the  neglect  of  another,  and  it 
appears  that  sufficient  means  for  so  do- 
ing had  not  been  supplied  by  respond- 
ent." Conine  v.  Olympia  Logging  Co. 
(1904)  36  Wash.  345,  78  Pac.  932. 

In  Louisville  R.  Co.  v.  Hibbitt  (1910) 
139  Ky.  43,  129  S.  W.  319,  the  court 
said:  "This  court  is  fully  committed  to 
the  doctrine  of  what  is  known  as  the 
'association  theory;'  or,  in  other  words, 
that  the  master  will  not  be  excused  for 
negligence  resulting  in  injury  to  one 
servant,  which  is  inflicted  by  a  fellow 
servant,  unless  the  servants  are  so  en- 
gaged and  situated  as  that  each,  by 
carefulness  and  attention  in  the  per- 
formance of  his  duties,  may  protect  him- 
self from  injury  caused  by  the  negli- 
gence of  the  person  with  whom  he  is 
working." 

"Employees  upon  one  car  are  not  di- 
rectly associated  with  those  upon  an- 
other car;  they  simply  pass  each  other 
occasionally.  Their  duties  do  not  re- 
quire immediate  co-operation,  and  do 
not  bring  them  together  or  into  such 
relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of 
proper   caution."     Milton  v.  Frankfort 
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But  by  the  courts  with  whose  decisions  we  are  now  concerned,  this 
comprehension  by  the  plaintiff  of  the  likelihood  of  injury  is  not  re- 
garded as  being  of  itself  sufficient  to  preclude  him  from  maintaining 
the  action.  The  dialectic  starting-point  of  the  so-called  "depart- 
mental doctrine,"  as  explained  in  what  may  be  considered  the  lead- 
ing case  on  the  subject,  is  that,  as  the  principle  of  respondeat  superior 
"is  founded  on  the  expediency  of  throwing  the  risk  upon  those  who 
■can  best  guard  against  it,"  *  the  question  how  far  that  principle 
should  be  qualified  in  the  case  of  injuries  caused  by  the  negligence  of 
fellow  servants  "must  turn  upon  the  proper  consideration,  in  each 
■class  of  cases,  of  what  ruling  will  in  fact  throw  the  risk  upon  those 
who  can  best  guard  against  it, — of  what  is  demanded  to  promote  in 
the  highest  degree  the  well-being  of  society."  ^  Under  such  a  theory 
the  servant's  capacity  for  self-protection  necessarily  becomes  the  ulti- 


<&  V.   Traction  Co.    (1910)    139  Ky.  53, 
129  S.  W.  322. 

To  render  an  employee  in  a  steel  mill, 
who  is  engaged  in  cleaning  stoppers  of 
"the  "vessels,"  a  fellow  servant  of  a 
blower  whose  duties  are  to  supervise  the 
blowing  of  the  molten  metal,  so  that 
"the  master  will  not  be  liable  for  injury 
to  him  from  the  latter's  negligence,  it 
must  appear  either  that  they  were  di- 
rectly co-operating  with  each  other  in 
ihe  same  line  of  employment,  or  that 
their  duties  were  such  as  to  bring  them 
into  habitual  association  with  each 
■other,  so  that  they  might  exercise  a 
mutual  influence  on  each  other,  pro- 
motive of  proper  caution.  Illinois  Steel 
■Co.  v.  ZiemJcowski   (1906)   220  111.  324, 

4  L.R.A.(N.S.)  1161,  77  N.  E.  190,  af- 
firming (1905)  123  111.  App.  285. 

Of  the  fact  that  the  two  doctrines 
•cover  this  common  ground  an  illegiti- 
mate dialectic  use  seems  to  have  been 
made,  where  the  court,  in  what  is  be- 
lieved to  be  the  earliest  reported  case 
in  which  the  doctrine  of  eonsociated 
duties  was  adopted,  lays  stress  upon  the 
fact  that  in  Priestley  v.  Fowler  ( 1837 ) 
3  Mees.  &  W.  1,  19  Eng.  Rul.  Cas.  102, 
-the  plaintiff  and  "his  coservant,  the 
conductor  of  the  van,  were  intimately 
associated  in  the  business  intrusted  to 
■them  by  the  common  employer."  Gill- 
enwater  v.  Madison  &  I.  R.  Co.   (1854) 

5  Ind.  339,  61  Am.  Dee.  101.  The  ra- 
tionale of  the  case  cited  was  wholly  dif- 
ferent from  what  this  comment  seems 
to  intimate.  It  may  be  noted,  more- 
over, that  the  influence  of  the  doctrine 


of  eonsociated  duties  upon  judicial  lan- 
guage and  reasoning  is  sometimes  trace- 
able even  in  the  opinions  of  courts  in 
which  it  has  not  been  formally  adopted 
or  even  definitively  rejected.  In  Missis- 
sippi where  the  departmental  doctrine 
does  not  prevail  (McMaster  v.  Illinois 
C.  R.  Co.  [1887]  65  Miss.  264,  7  Am. 
St.  Rep.  653,  4  So.  59),  the  court  once 
remarked  that  the  safety  of  employees 
is  more  effectually  secured  by  making 
it  the  interest  and  the  duty  of  each  one 
to  observe  the  conduct  of  the  others,  so 
as  to  be  associated  as  far  as  practicable 
with  the  prudent  and  the  cautious.  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Hughes 
(1873)   49  Miss.  258. 

When  a  court  speaks  of  servants  in 
separate  departments  not  having  "con- 
tracted to  be  associated  with  each  other 
by  reason  of  their  employment,"  it  is 
apparently  meant  that  one  did  not  con- 
template the  risk  of  the  other's  negli- 
gence. Nashville  &  C.  R.  Co.  v.  Carroll 
(1871)   6  Heisk.  347. 

2  Shaw,  Ch.  J.,  in  Farwell  v.  Boston  & 
W.  R.  Corp.  (1841)  4  Met.  49,  38  Am. 
Dec.  339. 

8  Chicago  d  N.  W.  R.  Co.  v.  Moranda 
(1879)  93  111.  302.  The  court  said: 
"The  best  interests  of  society  demand 
that  all  business  should  at  all  times 
be  so  conducted  that  the  least  possible 
harm  shall  be  caused  thereby;  that  all 
servants,  and  especially  all  servants 
controlling  dangerous  instrumentalities, 
shall  constantly  use  due  care.  The  posi- 
tion that  the  well-being  of  society  in 
early  days  demanded  in  such  cases  the 
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mate  controlling  consideration  upon  which  the  servant's  right  to  re- 
cover depends  and  the  existence  of  common  employment  resolves  it- 
self into  the  inquiry,  whether  there  was  such  a  relation  between  the 
duties  of  the  negligent  and  delinquent  servants, — such  consociation 


rule  respondeat  superior  was  sustained 
upon  the  view  then  taken  of  the  usual 
subordination  of  servants  to  the  will  of 
the  master,  and  the  usual  devotion  of 
the  servant  to  the  interest  of  the  mas- 
ter. It  seems  to  have  been  wisely 
thought  that  it  would  induce  greater 
caution  in  servants  to  avoid  injury  to 
others,  if  servants  knew  that  the  master 
must  answer  for  such  injury;  and  also 
that  the  responsibility  of  the  master  in 
such  case  would  usually  incite  him  to 
greater  vigilance  in  promoting  the  de-. 
sired  constant  caution  in  his  servants. 
Where  servants  are  habitually  eonsociat- 
ed  in  their  daily  duties  (as  most  serv- 
ants were  at  an  earlier  day  in  Eng- 
land), they  may  well  be  supposed  to 
have  an  influence  over  each  other,  and 
a  power  to  promote  in  each  other  cau- 
tion, by  their  counsel,  exhortation,  and 
example,  at  least  equal  to  that  of  the 
master,  and  perhaps  greater.  In  such 
case  the  well-being  of  society  does  not 
seem  to  demand  that  the  master  should 
be  made  to  answer,  in  cases  where  he 
had  done  all  that  he  ought  to  do,  and 
the  injury  was  to  one  such  servant  and 
from  the  negligence  of  another.  The 
vigilance  of  such  servants  in  such  case 
may  well  be  supposed  to  have  a  greater 
stimulant  to  constant  exercise  if  each 
one  knows  that  neither  he  nor  his  com- 
rades can  have  any  redress  for  injury 
to  one  by  the  negligence  of  the  other. 
But  where  servants  of  a  common  master 
are  not  consociated  in  the  discharge  of 
their  duties, — where  their  employment 
does  not  require  co-operation,  and  does 
not  bring  them  together,  or  into  such 
relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of 
proper  caution, — in  such  case  the  reason 
of  the  rule  holding  the  master  responsi- 
ble for  damages  resulting  from  the  neg- 
ligence of  one  of  his  servants  seems 
reasonably  to  apply  with  as  great  force 
as  if  a  stranger  were  the  party  injured. 
The  influence  of  one  servant  upon  an- 
other in  the  encouragement  of  caution 
cannot  be  relied  upon  in  such  case,  for 
that  can  only  operate  where  they  are 
co-operating,  or  are  brought  together 
by  their  usual  duties,  or  where  there  is 


habitual  consociation.  Then,  indeed,  in 
cases  where  they  cannot  be  supposed  to 
have  it  in  their  power  in  any  way  to 
promote  caution  in  each  other  the  well- 
being  of  society,  if  it  is  to  have  any 
such  security,  must  depend  entirely  up- 
on the  vigilance  of  the  master  in  pro- 
moting constant  caution  in  each  of  his. 
servants,  and  upon  the  desire  of  serv- 
ants to  protect  the  master  from  liabil- 
ity. Hence  the  master  must  in  such 
ease  be  held  responsible  for  the  neglect 
of  his  servant.  .  .  .  The  line  of 
argument,  briefly  stated,  is  this:  The 
ancient  common-law  rule  which  holds 
a  master  (even  in  cases  where  he  is 
guilty  of  no  fault)  responsible  for  the 
neglect  of  his  servant  where  a  third  per- 
son sufl"ers  damage  from  the  negligence 
of  such  servant  rests  entirely  upon  con- 
sideration of  its  practical  effect  upon 
society, — ^upon  considerations  of  policy; 
and  these  considerations  of  policy  rest 
upon  the  idea  that  the  subordination  of 
the  servant  to  the  will  of  the  master 
and  his  devotion  to  the  interests  of  the 
master  give  him,  under  that  rule,  in- 
centives to  caution  he  would  not  other- 
wise have;  and  upon  the  idea  that  the- 
rule  will  incite  the  master  to  greater 
vigilance  in  the  selection  of  prudent 
servants,  and  to  greater  zeal  in  the 
exercise  of  his  influence  over  his  serv- 
ant to  secure  the  exercise  of  care  in  all 
cases.  When  the  reason  of  the  rule- 
ceases,  the  application  of  the  rule  ought, 
also  to  cease,  and  especially  is  this 
true  of  a  rule  which  rests,  not  upon  its- 
own  justice,  but  solely  upon  considera- 
tions of  policy.  Where  servants  of  the 
same  master  are  directly  cooperating 
with  each  other  in  a  particular  business, 
at  the  time  of  the  injury,  or  are,  by 
their  usual  duties,  brought  into  ha- 
bitual consociation,  it  may  well  be  sup- 
posed that  they  have  the  power  of  in- 
fluencing each  other  to  tSie  exercise  of 
constant  caution  in  the  master's  work 
(by  their  example,  advice,  and  encour- 
agement, and  by  reporting  delinquencies 
to  the  master),  in  as  great  and  in  most 
cases  in  a  greater,  degree  than  the  mas- 
ter. If,  then,  each  such  servant  knows 
that  neither  he  nor  his  fellow  servant. 
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and  co-operation  in  the  performance  of  the  work  which  was  being 
done  when  the  injury  was  received, — that  such  self-protection  was 
reasonably  feasible  by  one  or  other  of  the  means  noted  in  the  cases 
■cited  in  the  following  section.* 


if  injured  by  the  other's  negligence,  can 
have  redress  against  the  master,  he  has 
isueh  incentive  to  constant  care,  and  such 
incentive  to  the  exercise  of  his  influence 
upon  his  fellow  to  incite  him  to  constant 
care,  that  the  well-being  of  society  in 
such  case  does  not  demand  that  the  mas- 
ter be  made  to  answer.  The  same  con- 
siderations of  policy  which,  to  avoid 
injuries  to  third  persons,  usually  de- 
mand that  the  master  be  held  responsi- 
ble, seem  plainly  not  to  demand  it  in 
the  case  of  such  coservants.  But  though 
servants  are  employed  by  the  same  mas- 
ter, and  are  engaged  in  doing  parts 
of  some  great  work  carried  on  by  the 
master,  still,  unless  either  their  duties 
are  such  that  they  usually  bring  about 
personal  association  between  such  serv- 
ants, or  unless  they  are  actually  co- 
operating at  the  time  of  the  injury  in 
the  business  in  hand,  or  in  the  same 
line  of  employment,  they  have  gen- 
■erally  no  power  to  incite  each  other  to 
caution  by  counsel,  exhortation,  or  ex- 
ample, or  by  reporting  delinquencies  to 
the  master;  and  the  well-being  of  so- 
ciety in  such  case  must  depend  upon  the 
devotion  of  the  servant  to  the  interests 
of  the  master  and  the  zeal  of  the  mas- 
ter to  promote  a  constant  exercise  of 
due  care  by  his  servant;  and  to  bring 
these  instrumentalities  into  action  it 
becomes  necessary  (as  in  the  case  of 
an  injury  to  a  stranger)  to  adhere  to 
the  general  rule  that  the  master  must 
answer  for  the  neglect  of  his  servant, 
and  this,  as  already  suggested,  because 
the  facts  are  such  that  society  cannot, 
in  such  case,  avail  itself  of  the  mutual 
power  and  influence  of  one  servant  upon 
another  for  want  of  the  necessary  op- 
portunity for  its  exercise,  and  hence 
must  depend  for  inducements  to  caution 
which  are  supposed  to  follow  the  general 
rule  of  the  master's  liability." 

The  efl'ect  of  the  doctrine  embodied 
in  this  case  is  that  the  master's  liability 
is  tested  with  reference  to  the  answer 
to  one  or  other  of  these  two  questions: 
(1)  Whether  the  servants  are  directly 
co-operating  with  each  other  in  particu- 
lar jbusiness  in  the  same  line  of  employ- 
ment; or   (2)   whether  their  duties  are 


such  as  to  bring  them  into  habitual 
association,  so  that  they  may  exercise 
a  mutual  influence  upon  each  other  pro- 
motive of  proper  caution.  Chicago  £ 
A.  R.  Co.  V.  Stallings  (1900)  90  111. 
App.  609;  and  the  cases  cited,  infra. 
If  the  jury  believed  that  the  men  in 
another  gang  were  not  actually  co- 
operating with  the  plaintiff  and  his 
crew,  or  that  their  duties  were  not  such 
as  to  bring  them  into  habitual  associa- 
tion, etc.,  the  disjunctive  "nor"  should 
have  been  used.  Chicago  &  A.  R.  Co.  v. 
Stallings  (1900)  90  111.  App.  609.  For 
the  same  reason  it  is  error  to  instruct 
a  jury  that,  if  the  servants  are  not 
directly  co-operating  with  each  other  in 
a  particular  business  in  the  same  line 
of  employment,  they  are  not  fellow  serv- 
ants.   Ihid. 

The  omission  of  the  clause  in  brackets 
has  been  held  erroneous  in  giving  an 
instruction  to  the  effect  that  to  con- 
stitute fellow  servants  they  must  either 
directly  co-operate  in  the  particular 
business  [so  that  they  may  exercise  an 
influence  on  each  other  promotive  of 
proper  caution],  or  their  duties  must  be 
such  as  to  bring  them  into  habitual  as- 
sociation so  that  they  may  exercise  an 
influence  on  each  other  promotive  of 
proper  caution.  Pagels  v.  Meyer  (1899) 
88  111.  App.  169.  Such  an  instruction 
is  liable  to  the  construction  that,  in 
order  to  be  fellow  servants,  it  is  only 
necessary  that  they  directly  co-operate 
in  the  particular  business  in  hand,  with- 
out their  duties  being  such  as  to  pro- 
mote proper  caution.  In  Chicago  d  A. 
R.  Co.  V.  Stmn  (1898)  176  111.  428, 
52  N.  E.  916,  it  was  laid  down,  in 
reference  to  the  two  tests  of  the  mas- 
ter's liability,  which  are  here  referred 
to,  that  the  qualifying  words,  "so  that 
they  may  exercise  an  influence  on  each 
other  promotive  of  proper  caution,"  have 
no  application  to  the  first,  but  are 
limited  entirely  to  the  second. 

*  The  doctrine,  it  may  be  remarked  in 
passing,  has  also  been  justified  by  the 
broad  consideration  specified  in  the  sub- 
joined passage.  "When  the  law  of  fel- 
low servants  was  first  announced,  busi- 
ness    enterprises     were     comparatively 
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1427.  [501a]  Same  subject  continued. — An  examination  of  the  cas- 
es shows  that  the  elements  upon  the  existence  or  nonexistence  of 
which  the  applicability  or  nonapplicability  of  the  doctrine  of  consoci- 
ation depends  are  those  indicated  by  the  following  paragraphs : 

1.  The  fact  that  the  injured  servant  had  or  had  not  an  opportunity 
of  observing  the  extent  to  which  the  negligent  servant  was  competent 
for  the  performance  of  his  duties  and  the  manner  in  which  he  habit- 
ually conducted  himself. 

2.  The  fact  that  the  injured  servant  was  or  was  not  able  to  take 
appropriate  measures  to  ward  off  the  danger  which  should  be  created 
by  an  act  already  committed  or  on  the  point  of  being  committed  by 
the  negligent  servant,  while  the  work  was  actually  in  progress. 

3.  The  fact  that  the  injured  servant  was  or  was  not  able  to  lessen 
the  risk  of  injury,  by  exercising  upon  the  negligent  servant  an  in- 
fluence calculated  to  promote  caution  and  diligence  on  the  part  of  the 
latter. 

4.  The  fact  that  the  injured  servant  was  or  was  not  able  to  pro- 
tect himself  against  the  peril  of  future  repetitions  of  some  particular 
act  of  negligence,  of  an  employee,  by  reporting  that  act  to  a  superior 
employee,  and  thus  insuring  that  the  delinquent  will  be  more  care- 
fully supervised,  or,  in  extreme  cases,  discharged. 

It  will  be  found  that  the  whole  of  these  elements  are  seldom  ad- 
verted to  in  any  single  case.  As  a  general  rule  the  courts  content 
themselves  with  a  reference  to  that  particular  one  which  happens  to 
be  suggested  by  the  special  aspect  of  the  evidence  under  which  the 
case  has  been  submitted.^    But  in  the  formal  and  more  lengthy  dis- 

small  and  simple.     The  servants  of  one  and  no  allusion  is  made  to  the  means 

master  were  not  numerous.     They  were  of  self-protection  which  such  an  oppor- 

all  engaged  in  the  pursuit  of  a  simple  tunity  confers  on  the  servant.    Thus,  in 

and  common  undertaking.     Now  things  Moon  v.  Richmond  &  A.  R.  Go.   (1884) 

have    changed.      Large    enterprises    are  78  Va.  745,  49  Am.  Rep.  401   (overruled 

conducted  by  persons  or  by  corporations  in  Virginia.     See  §  1425,  note  6,  ante), 

employing    vast    numbers    of    servants,  recovery    was    allowed    simply    on    the 

divided    into    classes,   each   pursuing   a  ground    that    the    two    servants    "were 

different  portion  of  the  work,  and  each  not  coemployees,  thrown  together  in  a 

practically    independent    of    the    other,  common  duty,   and  having  opportunity 

The  old  reasons  do  not  apply  to  the  new  to  observe  and  judge  of  the  habits  and 

conditions."     Union  P.  R.  Go.  v.  Erick-  qualifications  of  each  other." 
son  (1894)  41  Neb.  1,  29  L.R.A.  137,  59        In  Illinois  C.  R.  Go.  v.  Hilliard  (1896) 

N.   W.   347.     The   simple   character   of  99  Ky.  684,  37  S.  W.  75,  coservice  was 

operations  in  the  industrial  enterprises  negatived  on  the  ground  that  the  serv- 

of   early   times    is   also   referred  to   in  ants    "acted    in    different    spheres,    and 

Hammarberg  v.  St.  Paul  &  P.  Lumlier  neither'  could  or  was  required  to  know 

Co.   (1898)    19  Wash.  537,  53  Pac.  727,  whether  the  other  was   properly   doing 

1  Sometimes  the  possession  or  lack  of  his  duty."    But  it  is  clear  that  the  ulti- 

an    opportunity    to   observe    the    coem-  mate  conception  which  was  here  present 

ployee's  conduct  is  alone  adverted  to,  to  the  mind  of  the  court  was  that  the 
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lack  of  opportunity  for  observation  de-  the  same  company,  where  the  injury  if 
prived  the  servant  of  those  means  of  caused  by  the  negligence  or  carelessness 
self-protection  which  are  indicated  by  or  want  of  skill  of  such  employee  or 
the  other  elements  enumerated  in  the  agent  of  the  company  in  the  perform- 
text.  Ordinarily,  one  or  other  of  these  ance  of  the  work  of  such  company, 
elements  is  explicitly  referred  to.  ...  We  can  see  no  principle  of  con- 
In  Klees  V.  Chicago  &  E.  I.  R.  Co.  nection  between  employees  of  different 
(1896)  68  111.  App.  244  the  existence  grades  and  in  different  "departments  and 
of  common  employment  was  predicated  kinds  of  labor,  separate  from  each  other, 
upon  the  fact  that,  as  between  the  serv-  upon  a  railroad,  upon  which  the  excep- 
ants,  there  was  a  necessary  dependence  tion  can  fairly  stand.  This  case  very 
on  each  other's  care  and  vigilance  for  well  illustrates  the  rule  we  have  laid 
their  mutual  safety.  down.  Hinton  was  a.  trackman  or  'boss,' 
In  Hammarlerg  v.  8t.  Paul  d  P.  Lum-  as  he  is  called,  employed  by  the  com- 
ber Co.  (1898)  19  Wash.  537,  53  Pac.  pany  in  keeping  in  order  and  repair  a 
727;  Vren  v.  Golden  Tunnel  Min.  Co.  section  of  the  road.  As  such,  he  had 
(1901)  24  Wash.  261,  64  Pac.  174,  21  no  necessary  connection  or  association 
Mor.  Min.  Rep.  243,  coservice  was  nega-  with  the  conductors  and  employees  who 
tived  on  the  ground  that  the  servants  were  engaged  in  running  the  passenger 
had  "no  opportunity  to  use  precautions  trains  under  the  direction  of  the  general 
against  each  other's  negligence."  superintendent  of  the  company.  They 
The  doctrine  has  been  said  to  have  were  separate  and  distinct  in  their  em- 
no  application  where  there  is  no  right  ployments  and  the  one  had  in  no  wise 
or  opportunity  of  supervision,  and  no  contracted  to  be  associated  with  the 
right  or  opportunity  to  avoid  the  negli-  other  by  reason  of  their  employment." 
gent  acts  of  another,  without  disobedi-  In  an  early  Georgia  decision,  appar- 
ence  to  the  orders  of  his  immediate  ently  the  second  explicit  recognition  of 
superior.  North  Chicago  Rolling  Mill  the  doctrine,  the  impossibility  of  their 
Co.  V.  Johnson  (1885)  114  111.  57,  29  exercising  a  corrective  influence  over 
N.  E.  186.  each  other's  conduct  was  put  forward. 
It  is  said  the  doctrine  "rests  upon  the  as  the  ground  upon  which  the  court 
theory  that  the  vast  extent  of  the  busi-  denied  the  negligent  and  injured  serv- 
ness  of  railway  companies  has  led  to  ants  to  be  in  a  common  employment, 
the  division  of  their  business  into  sepa-  Cooper  v.  Mullins  (1860)  30  Ga.  146, 
rate  and  distinct  departments;  that  by  76  Am.  Dec.  638,  where  the  court,  re- 
reason  of  this  division  a  servant  in  one  ferring  to  the  exception  to  the  rule  of 
branch  or  department  has  no  sort  of  respondeat  superior  created  by  the  doc- 
association  or  connection  with  one  in  trine  of  common  employment,  said: 
another  department;  that  this  absence  "Such  an  exception  has  been  recognized 
of  association  gives  such  servant  no  in  some  modern  cases,  but  when  confined 
opportunity  of  observing  the  character  within  the  reason  on  which  it  is  found- 
of  a  servant  in  another  department  of  ed,  it  can  have  no  application  to  this 
labor  and  no  opportunity  to  guard  case.  That  reason  is  one  of  public 
against  the  negligence  of  such  servant."  policy  to  secure  to  the  public  a  more 
Coal  Creek  Min.  Co.  v.  Davis  (1891)  90  faithful  service  from  employees  on  rail- 
Tenn.  711,  18  S.  W.  387.  This  passage  roads,  steamboats,  and  other  branches 
seems  to  indicate  some  shifting  of  of  business  wherein  the  safety  and  prop- 
ground  when  it  is  compared  with  an  erty  of  the  public  are  involved,  by  mak- 
earlier  opinion  of  the  same  court  in  ing  it  the  interest  of  each  one  of  sucli 
Nashville  &  C.  R.  Go.  v.  Carroll  (1871)  employees  to  look  after  and  encourage 
6  Heisk.  347,  where  the  court  reasoned  the  carefulness  and  fidelity  of  all  the 
thus:  "The  rule,  we  hold,  cannot  be  rest.  This  reason  can  have  no  applica- 
held  to  apply  as  between  an  employee  in  tion  to  employees  whose  situations  al- 
one department  of  the  work  of  a  rail-  low  them  no  corrective  influence  over 
road  company,  separate,  distinct,  and  each  other.  The  exception  operates  as 
apart  from  the  work  of  the  other  em-  a  penalty,  and  to  impose  the  penalty 
ployee  by  whom  he  is  injured,  who  has  when  there  is  no  opportunity  of  exercis- 
no  immediate  or  necessary  connection  ing  that  supervising  care  which  it  is 
with  the  work  in  which  the  injured  em-  intended  to  enforce  is  sheer  cruelty, 
ployee  is  engaged,  further  than  being  in  .  .  .  Nor  can  it  be  extended  to  other 
employment  on  the  same   road  and  by  employees  who  from  any  cause  are  not 
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in  a  situation  to  exert  such  an  influence  cago  &  A.  R.  Co.  v.  Brooks   (1904)   115 

on  their  fellows.     It  follows,  therefore,  111.  App.  5;  Illinois  Third  Vein  Coal  Co. 

that  the  cases  to  which  this  exception  v.   Cioni    (1904)    115  111.  App.  455,  af- 

applies  are  only  those  where  the  serv-  firmed  in    (1905)   215  111.  583,  74  N.  E. 

ant    receiving    the    injury    is    engaged,  751;    Gardner-Wilmington   Goal   Co.   v. 

with  the  servant  inflicting  it,  in  a  com-  Knott  (1904)  115  111.  App.  515;  Aurora 

mon  business   where  he  has   an  oppor-  Boiler   Works   v.    Colligan    (1904)    115 

tunity  to  exercise  a  preventive  care  over  111.  App.  527;  Dolese  d  8.  Co.  v.  John- 

his  negligence."     This  case   is   perhaps  son    (1904)    116  111.  App.  206;    Illinois 

overruled.     See  §  1425,  note  7,  ante.  Steel  Co.  v.  Olste   (1904)    116  111.  App. 

In  Illinois,  also,  the  same  conception  303,  afiirmed  in   (1905)   214  111.  181,  73 

is  the  one  which  is  ordinarily  empha-  N.  E.  422;  E.  Schneider  &  Co.  v.  Carlin 

sized  in  the  shorter  enunciations  of  the  (1906)    120  111.  App.  538;   Linqvdst  v. 

doctrine.     In  several  recent  cases  it  is  Eodges    (1910)    152   111.   App.   491,   af- 

laid  down  that,  in  order  that  one  shall  firmed  in  (1911)   248  111.  491,  94  N.  E. 

be  the  fellow  servant  of  another,  their  94. 

duties  must  be  "such  as  to  bring  them  A  superintendent  and  a  subordinate 
into  habitual  association,  so  that  they  workman  engaged  in  putting  out  a  fire 
may  exercise  a  mutual  influence  on  each  in  their  employer's  factory  are  not  fel- 
other,  promotive  of  proper  caution."  low  servants,  so  as  to  prevent  the  sub- 
Joliet  Steel  Co.  v.  Shields  { 1890 )  134  ordinate  from  recovering  of  the  em- 
Ill.  209,  25  N.  E.  569;  Chicago  &  A.  K.  ployer  for  injuries  caused  by  the  negli- 
Co.  V.  May  (1884)  108  111.  288;  Chicago  gence  of  the  superintendent,  unless  their 
d  E.  I.  R.  Go.  V.  Geary  (1884)  110  111.  relations  were  such  that  the  subordinate 
383;  North  Chicago  Rolling  Mill  Co.  v.  could  "exercise  an  influence"  upon  the 
Johnson  (1885)  114  111.  57,  29  N.  E.  superintendent,  "promotive  of  proper 
186;  Edioard  nines  Lumber  Co.  V.  Ligas  caution."  Hobb-old  v.  Chicago  Sugar 
(1898)  172  111.  315,  64  Am.  St.  Rep.  Ref.  Co.  (1892)  44  111.  App.  418. 
38,  50  N.  E.  225,  affirming  (1896)  68  As  another  case  puts  it,  mere  eo-opera- 
111.  App.  523;  Chicago  &  A.  R.  Co.  v.  tion  is  not  enough  to  back  the  servant's 
Boyt  (1887)  122  111.  369,  12  N.  E.  225;  action,  if  there  was  no  opportunity  to 
Joliet  Steel  Co.  v.  Shields  (1893)  146  exercise  this  mutual  influence.  Chicago 
111.  603,  34  N.  E.  1108;  Chicago  d  A.  R.  &  E.  I.  R.  Co.  v.  Kneirim  (1894)  152 
Go.  V.  Kelly  (1889)  127  111.  637,  21  N.  111.  458,  43  Am.  St.  Rep.  259,  39  N. 
203;  Voigt  y.  Anglo-American  Provision  E.  324,  adopted  in  Chicago  d  A.  R. 
Co.  (1903)  202  111.  462,  66  N.  E.  1054;  Go.  v.  Swmi  (1897)  70  111.  App.  331, 
Indiana,  I.  &  I.  R.  Go.  v.  Otstot  (1904)  holding  that  a  baggageman  and  engineer 
212   111.   429,    72   N.   E.    387,    affirming  are  not,  as  matter  of  law,  fellow  serv- 

(1903)  113  111.  App.  37;  National  ants  simply  because  they  co-operate  in 
Enameling  &  Stamping  Co.  v.  McCorkle  the  transportation  of  the  passengers  and 
( 1906 )    219  111.  557,  76  N.  E.  843,  af-  their  baggage. 

firming     (1905)     122     111.    App.     344;  "Where  servants  of  a  common  master 

Illinois  Steel  Go.  v.  Ziemkowski  (1906)  are  not  associated  in  the  discharge  of 

220   111.   324,   4   L.R.A.  (N.S.)    1161,   77  their  duties, — where  their  employment 

N.  E.  190,  affirming  (1905)  123  111.  App.  does  not  require  co-operation,  and  does 

285;  Aldrich  v.  Illinois  C.  R.  Go.  (1909)  not  bring  titiem  together,   or  into  such 

241  111.  402,  132  Am.  St.  Rep.  220,  89  N.  relations  that  they  can  exercise  an  in- 

E.  702;  Lyons  v.  Joseph  T.  Ryerson  d  fluence  upon  each   other,   promotive  of 

Son   (1908)   242  111.  409,  90  N.  E.  288;  proper  caution,— in  such  case,  the  rea- 

Bennett  v.  Chicago  City  B.  Co.    (1910)  son  of  the  rule  holding  the  master  re- 

243  111.  420,  90  N.  E.  735 ;  Western  Tube  sponsible    for    damages    resulting   from 

Co.   V.   Polobinski    (1901)    94  111.  App.  the   negligence   of   one   of   his   servants 

640,  affirmed  in   (1901)   192  111.  113,  61  seems  reasonably  to  apply  with  as  great 

N.  E.  451;  Chicago  City  R.  Co.  v.  Leach  force   as   if  a  stranger  were  the  party 

(1902)     104    111.    App.    30,   reversed    in  injured."      Frost    Mfg.    Co.    v.    Smith 

(1904)  208  111.  198,  100  Am.  St.  Rep.  (1901)  98  111.  App.  308,  affirmed  in 
216,  70  N.  E.  222;   Spring  Valley  Coal  (1902)   197  111.  253,  64  N.  E.  305. 

Co.  V.  Patting    (1904)    112  111.  App.  4,  When  the  servant  "is  told  that  this 

affirmed  in   ( 1904 )  210  111.  342,  71  N.  E.  care   and  prudence  is  his   only  remedy 

371;    Chicago,   P.    d   St.   L.   R.    Co.   v.  against  danger   from  the  negligence  of 

Mikesell  (1904)   113  111.  App.  146;  Chi-  those  employed  with   him,   it  not  only 
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cussions  of  the  doctrine  the  evidential  significance  of  each  and  all  of 
the  various  elements  involved  is  duly  recognized.* 

makes  him  the  more  careful,  but  stimu-  to  correct  such  course  of  conduct,  and 

lates  him  to  see  that  others  exercise  the  insure  his  own  safety?     Complain  to  his 

same  caution."     Louisville,  C.  i  L.  R.  foreman?      The    foreman    directing    his 

Co.  V.  Cwvens   (1873)   9  Bush,  559.  work  had  no  power  to  discharge  or  to 

In  a  case  where  coservice  was  nega-  control  the  trainmen  referred  to.  The 
tived,  it  was  remarked  that  the  servants  theory  that  a  servant  entering  employ- 
had  "no  control  over  the  other  servants;  ment  may  fairly  be  considered  to  assume 
no  opportunities  of  judging  of  their  the  risks  (among  others)  of  possible  in- 
efficiency." Union  P.  R.  Co.  v.  Erickson  jury  from  the  negligence  of  his  fellow 
(1894)  41  Neb.  1,  29  L.R.A.  137,  59  workmen  (now  most  frequently  men- 
N.  W.  347.  tioned  as  the  groundwork  of  the  exemp- 

See   also    Card   v.   Eddy    (1894)    129  tion)   can  have  no  just  or  logical  appli- 

Mo.  510,  36  L.II.A.  806,  28  S.  W.  979;  cation  where  the  supposed  fellow  serv- 

Madden    v.    Chesapeake    d    0.    R.    Co.  ants     are    so    widely    severed    by    the 

(1886)  28  W.  Va.  610,  57  Am.  Rep.  division  of  the  employer's  business  that 
ggg  neither  can  have  a  ready  appeal  to  any 

Common  employment  has  been  predi-  common   superior    having  power  to  re- 

cated  from  the  fact  that  the  servants  quire,  and,  if  need  be,  to  enforce  correct 

in  question  were  "engaged  in  a  common  an^  careful  conduct  on  the  part  of  the 

work,   and  were  so   situated  that  they  "t^er.     Such  an  appeal  furnished  to  the 

could  observe  the  conduct  and  delinquen-  servant  the  means  to  avert,  or  at  least 

cies  of  each  other  and  report  to  a  com-  *»  diminish  the  dangers  arising  from  in- 

mon     master."       Sheehan     v.     Prosser  competency  or  carelessness  on  the  part 

(1893)  55  Mo.  App.  569.  ?*  ^'^  f«".?,7«-  ^^^^  ^^«"  f'll  ^PPf 

A  case  in  which  this  aspect  of  the  '«  impossible  by  reason  of  the  total 
servant's  capacity  to  protect  himself  severance  of  their  fields  of  labor  and  of 
will  naturally  present  itself  to  the  ex-  the  control  to  which  they  severally  are 
elusion  of  the  others  arises  where  the  f^^ject  we  apprehend  there  is  little 
negligent  and  Injured  servants  were  l^f*  °f  recognizable  principle  upon 
working  under  different  supervising  of-  ^^ich  servants  so  situated  can  be  sup- 
fleers.  The  inability  of  the  latter  serv-  Vo^^^  t°  have  mutually  assumed  the 
ant  to  protect  himself  by  complaining  risks  of  each  other  s  negligence.  Work- 
of  delinquencies  committed  is  then  apt  ™«" .^o  distantly  related  to  each  other 
i  u  i  jr  J  „„  4.v,„  ™„o+  ,^^/^Tv•;Y,oJ^f  1"  thc  mastor  s  service  as  the  quarry- 
to  be  put  forward  as  the  most  prominent  onprativp^i  here  are 
feature  in  the  relations  between  the  ™«"  f"<i  ^^^^^  operatives  here  are 
servants.  Thus,  in  Dixon  v.  Chicago  £  scarcely  more  nearly  allied  for  all 
A.R.  Co.  (1891  109  Mo.  413,  18  L.R.A.  practical  purposes  of  mutual  observa- 
792,  19  S.  W.  412,  we  find  Barclay,  J.,  ^lo".  vigilance,  and  protection  than  are 
arguing  thus:  "In  the  case  in  hand  the  servants  of  different  independent 
thi  mfster  had  seen  fit  to  place  the  contra<=tors,  engaged  in  separate  branch- 
decea^d  quarryman  and  the  trainman  f,,of  l^bor  upon  a  common  enterprise 

ucucaocu  ^uttiijr  ^„„4.  4.„  (though  We  do  not  mean  to  imply  that 

under  supervision  and  management  to-  ^         ^  .^^^   ^^^^^^^    J^^^   ^^^ 

tally  apart  from  each  other.    They  were  .^^^^.^l^^_      Employees    of    the    latter 

not  'acting  under  the  same  ""m^iate  .j^^,  ^,j  universally  held  not  fellow 
direction.    Missouri  P.  R.  Co.  y.  Mackey  it,         i         j       j- 

(1887)  127  U.  S.  208,  32  L.  ed.  108,  8  Sfrvants  within  the  rule  under  discus- 
Sup.  Ct.  Rep.  1161.  Each  looked  to  a  sioii "  •  r  •  t,*  ^  d 
different  individual  as  the  master's  rep-  "  ^eeJJrtnjm  v.  Olyrnpm  Light  d  P. 
resentative  for  directions  in  his  work,  Co.  (1906)  42  Wash.  119,  84  Pac.  635, 
and  had  no  practical  connection  with  m  which  the  various  elements  enumerat- 
the  superior  who  guided  and  supervised  ed  in  the  text  are  set  out. 

the  acts  and  conduct  of  the  other.     If        Speaking   of    the    prior   decisions    in 

Dixon,  instead  of  being  killed,  had  mere-  Missouri,  the  court  said,  in  Belyea  v. 

Iv  noticed  repeated  acts   of  negligence  Kansas  City,  Ft.  S.  d  G.  R.  Co.  (1892) 

by  the  trainmen  in  omitting  to  signal  112  Mo.   86,   18   L.R.A.   817,   20   S.  W. 

ite  approach,  what  could  he  have  done  480:     They  "reject  the  rule  of  exemp- 
M.  &  S.  Vol.  IV.— 258. 
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Personal   acquaintance  between  persons   employed  by   the   same 
master  is  not  necessary  to  create  the  relation  of  fellow  servants.* 


tion,  .  .  .  that  all  are  coservants 
who  are  engaged  by  the  same  master  in 
carrying  on  some  general  enterprise,  no 
matter  how  different  and  disconnected 
the  work  may  be.  They  assert  the  more 
reasonable  and  just  rule  that  they  are 
coservants  who  are  so  related  and  asso- 
ciated in  their  work  that  they  can  ob- 
serve and  have  an  influence  over  each 
other's  conduct  and  report  delinquencies 
to  a  common  correcting  power ;  and  they 
are  not  coservants  who  are  engaged  in 
different  and  distinct  departments  of 
work." 

In  Parker  v.  Hannibal  £  St.  J.  B.  Co. 
(1891)  109  Mo.  362,  18  L.R.A.  802,  19 
S.  W.  1119,  where  it  was  held,  by  a  ma- 
jority of  four  judges  to  three,  that  a 
trackman  engaged  in  ballasting  a  track 
was  in  a  common  employment  with  the 
men  handling  the  ballast  train,  the  court 
said:  "The  real  and  only  point  of  dis- 
tinction [i.  e.,  contrasting  their  position 
with  that  of  strangers],  it  seems  to  us, 
arises  out  of  the  fact  that  the  servants 
are  so  associated  and  related  in  the  per- 
formance of  their  work  that  they  can 
observe  and  influence  each  other's  con- 
duet,  and  report  any  delinquency  to  a 
correcting  power.  To  say  a  clerk  en- 
gaged in  an  office  making  out  pay  rolls 
for  a  railroad  company  is  a  fellow  serv- 
ant, within  the  rule  of  exemption,  with 
those  engaged  in  operating  trains,  is 
out  of  all  reason.  Guided  by  the  real 
reason  for  the  rule  it  seems  to  us  it 
should  be  applied  and  applied  only  in 
those  cases  where  the  servant  injured 
and  the  one  inflicting  the  injuries  are  so 
associated  and  related  in  their  work 
that  they  can  observe  and  have  an  in- 
fluence over  each  other's  conduct,  and 
can  report  delinquencies  to  a  common 
correcting  power  or  head.  In  short  they 
should  be  fellow  servants  in  fact,  and 
not  simply  in  dialectic  theory.  If  in 
separate  and  distinct  departments,  so 
that  the  circumstances  just  stated  do 
not  and  cannot  exist,  then  they  are  not 
fellow  servants  within  any  just  or  fair 
meaning  of  the  rule."  A  good  deal  of 
the  language  used  in  this  case  seems  to 
carry  the  court  very  close  to  the  confines 
of  the  doctrine  explained  in  the  preced- 
ing subtitle. 
"The  reason  of  the  rule,  when  appli- 


cable, is  that  each  servant  engaged  in 
the  same  department  of  business,  for 
the  safety  of  all,  shall  be  interested  in 
securing  a  faithful  and  prudent  dis- 
charge of  duty  by  his  fellow  servants, 
or  that  they  shall  report  to  the  master 
any  delinquencies  of  those  engaged  with 
them  in  the  performance  of  duty."  Ryan 
V.  Chicago  &  N.  W.  R.  Co.  (1871)  60 
111.  171,  14  Am.  Rep.  32.  "The  object 
of  the  rule  is  to  make  each  servant 
vigilant  in  seeing  that  the  others  are 
careful,  prudent,  and  faithful  in  the 
discharge  of  their  duty,  and,  if  not,  that 
it  shall  be  to  their  interest  to  report  all 
derelictions  that  occur."  Pittsburg,  Ft. 
W.  &  C.  R.  Co.  V.  Powers  (1874)  74  111. 
341. 

In  Daniels  v.  Union  P.  R.  Co.  (1890) 
6  Utah,  357,  23  Pac.  762,  the  rule  is 
laid  down  as  follows :  "In  order  to  con- 
stitute servants  of  one  master  fellow 
servants,  within  the  rule  respondeat  su- 
perior, they  must  be  engaged  in  the 
same  line  of  work,  be  under  the  control 
of  the  same  foreman,  be  employed  and 
discharged  by  the  same  head  of  the  de- 
partment in  which  they  work;  that  they 
labor  together  in  such  personal  relations 
that  they  can  exercise  an  influence  upon 
each  other  promotive  of  proper  caution 
in  respect  of  their  mutual  safety;  that 
they  shall  be,  at  the  time  of  the  injury, 
directly  co-operating  with  each  other  in 
the  particular  business  in  hand,  or  that 
their  mutual  duties  shall  bring  them 
into  habitual  consociation,  as  that  they 
may  exercise  an  influence  upon  each 
other  promotive  of  proper  caution;  and 
to  be  so  situated  in  their  labor,  to  some 
extent,  to  supervise  and  watch  the  con- 
duct of  each  other  as  to  skill,  diligence, 
and  carefulness."  See  also  the  quota- 
tion from  the  opinion  in  Chicago  &  N. 
W.  R.  Co.  V.  Moranda  (1879)  93  111. 
302,  34  Am.  Rep.  168,  in  §  1426,  note  3, 
ante. 

3  World's  Columbian  Exposition  v. 
Bell  (1898)  76  111.  App.  591,  following 
Chicago  &  A.  R.  Go.  v.  Eoyt,  affirmed  in 
(1887)  122  111.  369,  12  N.  E.  225; 
World's  Columbian  Exposition  v.  Lehigh 
(1902)  196  111.  612,  63  N.  E.  1089; 
Chicago  &  E.  I.  R.  Co.  v.  White  (1904> 
209  111.  124,  70  N.  E.  588. 
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Nor  does  the  mere  fact  that  the  association  of  the  negligent  and  ig- 
norant servants  was  brief  and  temporary  exclude  the  inference  of  co- 
service,  provided  that  there  was  a  necessary  dependence  on  each 
other's  care  and  diligence  for  their  mutual  safety.*  But  a  relation 
between  the  duties  of  the  negligent  and  injured  servants  which 
merely  enables  them  to  observe  how  each  does  his  work,  and  does  not 
furnish  either  with  an  opportunity  of  influencing  the  other's  conduct, 
is  not  one  of  which  coservice  can  be  predicated.* 


*  An  engineer  of  switching  crew,  al- 
though under  a  temporary  employment, 
is  a  fellow  servant  with  the  engineer 
and  brakeman  of  a  road  train,  through 
whose  negligence  the  former  is  injured 
while  making  up  a  train  Klees  v.  Chi- 
cago d  E.  I.  R.  Co.  (1896)  68  111.  App. 
244. 

A  yard  hand  in  the  employ  of  a  rail- 
road company  was  directed  by  the  fore- 
man to  assist  B,  another  employee,  in 
removing  a  heavy  piece  of  machinery 
from  an  engine,  the  same  having  been 
detached  by  B,  whose  business  it  was  to 
take  engines  to  pieces  for  repairs.  While 
engaged  in  removing  the  same,  a  plank 
on  which  they  were  standing  broke,  by 
reason  of  an  unseen  defect,  and  the  ma- 
chinery fell  on  A  and  injured  him.  Held 
that  A  and  B  were  fellow  servants. 
Chicago  &  N.  W.  R.  Co.  v.  Scheuring 
(1879)   4  111.  App.  533. 

The  fact  that  the  head  blacksmith  of 
a  railway  is  only  associated  for  a  single 
day  with  the  members  of  a  wrecking 
crew  will  not  prevent  his  being  regarded 
as  their  fellow  servant.  Abend  v.  Terre 
Haute  <&  I.  R.  Co.  (1884)  111  111.  203, 
53  Am.  Rep.  616.  The  court  said;  "The 
evidence  shows  that  a  wrecking  force  is 
always  made  up,  in  the  hurry  of  the 
moment,  out  of  the  employees  and  serv- 
ants of  the  company  who  happen  to  be 
within  convenient  reach,  without  regard 
to  the  particular  line  of  service  in  which 
they  are  employed.  The  removing  of 
obstructions  from  the  tracks  in  case  of 
a  collision  is,  as  shown  by  the  proofs  in 
this  case,  a  distinct  branch  of  service, 
to  which  all  the  laboring  force  of  the 
company  are  liable  to  be  called,  without 
any  reference  to  their  ordinary  calling 
or  duties;  and  when  a  force  thus  made 
up  goes  aboard  the  wrecking  train  and 
starts  to  the  scene  of  disaster,  they  are 
all,  including  conductor,  engineer,  fire- 
man, and  brakeman,  just  as  much  in  a 
common  branch  of  service  while  on  the 


way,  as  they  are  after  their  arrival,  and 
the  work  of  clearing  the  tracks  has  ac- 
tually commenced.  It  is  an  error  to 
suppose  that  a  force  of  men  cannot  be 
engaged  in  a  common  service  unless  all 
are  continuously  working  at  the  same 
time  and  engaged  in  doing  precisely  the 
same  kind  of  work.  It  is  sufficient  if 
all  are  actually  employed  by  the  same 
master,  and  that  the  work  of  each,  what- 
ever it  may  be,  has  for  its  imme- 
diate object  a  common  end  or  purpose 
sought  to  be  accomplished  by  the  united 
efforts  of  all.  The  skill  of  a  carpenter, 
blacksmith,  or  other  mechanic,  might  be 
very  useful  in  removing  a  wreck,  and 
when  thus  working  together  in  such  a 
service,  though  each  one  in  his  own  par- 
ticular way,  they  are  all,  within  the 
meaning  of  the  rule,  engaged  in  a  com- 
mon employment,  notwithstanding  in 
their  ordinary  employment  they  have 
no  connection  with  each  other,  and  con- 
sequently when  so  engaged  are  not  fel- 
low servants." 

6  In  North  Chicago  Rolling  Mill  Co. 
V.  Johnson  (1885)  114  111.  57,  29  N. 
E.  186,  the  court,  in  approving  of  the 
refusal  of  the  trial  judge  to  find  for  the 
appellant  if  the  duties  of  the  negligent 
and  injured  servants  were  so  related 
that  they  could  observe  how  each  did 
his  work,  said:  "The  idea  is  that  the 
relations  between  the  servants  must  be 
such  that  each,  as  to  the  other,  by  the 
exercise  of  ordinary  caution,  can  either 
prevent  or  remedy  the  negligent  acts  of 
the  other,  or  protect  himself  against  its 
consequences;  and,  of  course,  where 
there  is  no  right  or  no  opportunity  of 
supervision,  or  where  there  is  no  inde- 
pendent will,  and  no  right  or  oppor- 
tunity to  take  measures  to  avoid  the 
negligent  acts  of  another  without  dis- 
obedience to  the  orders  of  his  immediate 
superior,  the  doctrine  can  have  no  ap- 
plication. How  can  the  laborer  be  prof- 
ited by  a  knowledge  of  the  usual  man- 
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1427a.  [501b]  Master  not  in  any  event  liable  unless  the  negligent 
servant  was  acting  within  the  scope  of  his  emplojrment. — The  virtual 
effect  of  the  doctrine  of  consociation  is  to  place  in  the  category  of  vice 
principals  all  those  classes  of  fellow  servants  whose  defaults  it  treats 
as  being  imputable  to  the  master.  In  this  point  of  view  it  is  ap- 
parent that  his  responsibility  for  the  defaults  of  those  fellow  serv- 
ants is  subject  to  the  same  limitation  as  that  which  exists  in  respect 
of  other  descriptions  of  vice  principals, — that  is  to  say,  he  is  charge- 
able only  with  such  defaults  as  have  relation  to  their  contractual 
duties ;  or,  in  other  words,  with  such  as  are  committed  in  the  course 
of  their  employment.^    Compare  §§  1466,  1642,  post. 

1428.  [502]  Relation  between  the  theories  of  nonassignable  duties 
and  consociation  of  duties. — It  is  obvious  that,  wherever  the  duties  of 
the  negligent  servant  relate  to  the  providing  or  maintaining  of  safe 
instrumentalities,  and  those  of  the  injured  servant  to  the  use  of 
those  instrumentalities,  the  master  may  usually  be  held  liable  either 
on  the  ground  of  a  difference  of  department  or  on  the  ground  that 
the  delinquent  was  a  vice  principal,  in  the  sense  explained  in  §§ 
1497,  1498,  post}  The  fact  that  this  particular  type  of  cases  admits 
of  a  double  solution  has  led  to  some  confusion  in  the  arguments  of 

ner  of  doing  work  in  another  depart-  cannot  recover  where  there  is  no  evi- 
ment,  if  he  ia  unable,  in  any  reasonable  dence  to  show  that  it  was  any  part  of 
way,  while  engaged  in  the  proper  dis-  their  employment  as  carpenters  to  make 
charge  of  his  duties,  and  without  diso-  ladders  for  anybody  but  themselves. 
bedience  to  his  immediate  superiors,  to  Mercer  v.  Jackson  (1870)  54  111.  397. 
influence  the  conduct  of  the  laborers  in  1  Such  cases  are  those  in  which  the 
that  department?"  injury  was  caused  by  the  first-mentioned 

IBelfrich  v.  Williams  (1882)  84  Ind.    of  each  pair  of  employees  mentioned  in 
553     (a    decision   on    demurrer).      The    the  subjoined  list- 
court  made  the  following  remarks:    "If,        Servants    who    furnish    rolling-stock 
for  instance,  the  defendants  had  a  book-    ^^^  ^hose  who  use  it.    Chicago  d  N.  W. 
keeper,  and,  without  authority,  he  left   ^  Jackson  (1870)   55  111.  492,  8 

his   books   and   went  to    intermeddling     .        _         .„,      n-A  i  i,^    -^    j   J^ 

with  the  logs,  and  thereby  injured  thi  t'^-^I^^P-  ^Sl;  -P^Wf »«!;?.  ■P*-  ^  dC 
plaintiff,  it  is  clear  that  the  defendants  ^-  (^°-  "^^  Powers  (1874)  74  111.  341 
should  not  be  held  liable  for  the  injury;  (arguendo)  ;  Toledo,  W.  &  W.  iJ.  Go.  v. 
and  if,  on  the  other  hand,  the  book-  Ingraham  (1875)  77  111.  309. 
keeper  was  directed  by  proper  authority  A  car  inspector  and  a  conductor, 
to  assist  in  handling  a  log,  and,  while  Illinois  G.  R.  Go.  v.  Billiard  (1896)  99 
he  was  so  doing,  he  caused  the  injury,  Ky.  684,  37  S.  W.  75. 
he  would,  for  the  time  being,  be  a  fel-  A  boiler  manufacturer  and  a  fireman, 
low  servant,  and  the  master  not  liable,  Nashville  d  D.  R.  Go.  v.  Jones  (1871) 
unless  guilty  of  negligence   in  permit-    9  Heisk.  27. 

ting  such  employment  of  a  servant,  Track  repairers  and  trainmen.  Tor- 
knowing  his  unfitness  for  the  work;  and  ian  v.  Richmond  <&  A.  R.  Co.  (1887)  84 
if  such  fact  is  relied  on,  it  should  be  Va.  192,  4  S.  E.  339;  Moon  v.  Richmond 
alleged  in  the  complaint."  &  A.  R.  Co.  (1884)   78  Va.  745,  49  Am. 

A  mason  injured  by  the  negligence  of    Rep.  401. 
carpenters  working  on  the  same  build-        Servants  who  set  telephone  poles  and 
ing,  in  constructing  a  defective  scaffold,    those  who  thereafter  string  wires.    AuU 
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the  courts.  This  is  apparently  the  earliest  decision  in  Illinois  which 
is  based  distinctly  on  the  ground  that  the  servants  were  not  in  the 
same  line  of  employment,  and  the  court  relies  to  some  extent  on  the 
doctrine  of  a  nonassignability  of  duties,  and  sustains  its  conclusions 
by  rulings  which  avowedly  rest  upon  that  doctrine ;  *  and  the  same 
tendency  to  a  wavering  between  two  theories  is  also  noticeable  in 
some  later  cases. ^  Such  overlapping  of  doctrines  is  not  an  uncommon 
situation  in  jurisprudence,  and  is  especially  frequent  in  the  law  relat- 
ing to  employers'  liability.  In  the  present  instance  it  need  not  pro- 
duce any  embarrassment  if  court  and  counsel  realize  adequately  the 
distinction  between  the  alternative  theories,  and  state  plainly  that  it 
is  intended  to  rely  upon  one  or  other,  or  on  both  of  them. 

It  is  scarcely  necessary  to  point  out  that,  if  the  second  servant  of 
the  pairs  enumerated  in  note  1  of  this  section  were  the  delinquent, 
there  would  be  no  recovery  except  under  the  doctrine  of  associated 
duties. 

1429.  [503]  Difference  or  identity  of  department  not  necessarily  con- 
clusive Tinder  the  consociation  doctrine. — ^In  some  recent  cases  full  ef- 
fect is  given  to  the  principle  that  common  employment  is  essentially 
a  matter  which  hinges  on  the  question  whether  there  was  a  consoci- 
ation of  duties,  and  all  that  such  consociation  brings  with  it;  and 
the  conclusion  is  adopted  that,  although  the  negligent  and  injured 
servants  may  have  been  employed  by  their  master  to  assist  in  trans- 
acting what  are  undeniably  different  and  distinct  branches  or  depart- 
ments of  his  business,  this  fact  will  not  necessarily  negative  the  ex- 
istence of  a  common  employment.  Under  such  circumstances,  if  their 
usual  duties  bring  them  into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  each  other,  promotive  of  proper 
caution,  such  persons  may  still  be  fellow  servants.^ 

V.  "Nebraska  Teleph.  Co.  (1908)  82  Neb.  ment)  ;   Chicago  &  A.  R.  Co.  v.  Kelly 

434,  130  Am.  St.  Rep.  686,  118  N.  W.  (1889)     127    111.    637,    21   N.    E.    203; 

73_  Cleveland,  C.  C.  &  8t.  L.  R.  Co.  v.  Mc- 

2  Chicago,  B.  &  Q.  R.  Co.  v.  Gregory  Laughlin  (1894)   56  111.  App.  53. 
(1871)   58  111.  272.  A  mason  and  a  carpenter,  both  em- 

3  Toledo,  W.  &  W.  R.  Co.  v.  Moore  ployed  by  a  city,  are  fellow  servants, 
(1875)  77' 111  217;  Toledo,  W.  &  W.  R.  although  in  different  departments.  Olm- 
Co.  V.  Ingraham  (1875)  77  111.  309.  stead  v.  Raleigh  (1902)  130  N.  0.  243, 
Compare  Central  Trust  Co.  v.  Walash,  41  S.  E.  292. 

St.  L.  &  P.  R.  Co.  (1888)  34  Fed.  616.  An  instruction  has  been  approved  to 

See  §  1446*  note  1,  aubd.  (e),  post.  the  effect  that  a  section  foreman  who 

ijoliet  'steel  Co.  v.   Shields    (1893)  sustained  injuries  alleged  to  be  due  to 

146  111.   603,   34  N.  E.   1108,  affirming  the  negligence  of  an  engineer  in  failing 

(1892)    45  111.  App.  453    (disapproving  to  observe   a  signal   flag   placed   on   a 

instruction  limiting  fellow  servants  to  bridge  upon  which  he  was  working  is 

persons    in    the    same   line    of    employ-  not  a  fellow  servant  of  such  engineer. 
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The  converse  of  this  doctrine  is  that  servants  working  in  the  same 
department  are  not  fellow  servants  within  the  rule  as  to  the  master's 
liability,  unless  they  directly  co-operate  with  each  other  in  the  same 
line  of  employment,  or  by  their  usual  duties  are  brought  into  habitu- 
al association,  so  that  they  may  exercise  a  mutual  influence  upon 
each  other  promotive  of  proper  caution.^     But  in  the  nature  of 

if  they  were  "employed  in  different  de-  loading  a  carload  of  ties  or  rails,  the 

partments"  and  were  "wholly  separated  two  sets   of  men  could  not  but  be  re- 

and  disconnected  from  each  other  in  the  garded  as  fellow  servants  in  respect  to 

performance  of  their  respective  duties."  the  particular  work  in  which  they  are 

Peoria,  D.  d  E.  B.  Co.  v.  Rice   (1893)  engaged,  though  their  general   employ- 

144  111.  227,  33  N.  E.  951.     The  objec-  ment  was  in  different  departments,  and 

tion  was  made  that  this  instruction  per-  under    different    superintendents,    and 

mitted    a    recovery    where    there    was  though    the    work    may    have    been    di- 

simply  a  difference  of  departments,  but  rected    by    one    or    both.      They    would 

the  court  said  that  the  concluding  clause  have  equal  opportunity  of  observing  and 

prevented  this  construction.  influencing  the   conduct  of  each   other, 

These  decisions  overrule,  pro  tanto,  as  though  their  general  work  brought 
Pittsburg,  Ft.  W.  &  G.  R.  Co.  v.  Powers  them  into  habitual  association.  .  .  . 
(1874)  74  111.  341,  where  it  was  dis-  Now  it  seems  to  me  perfectly  clear  that 
tinctly  laid  down  that  the  "only"  case  in  the  act  of  the  fireman,  which  re- 
in which  the  defense  of  common  em-  suited  in  the  injury  to  plaintiff,  the 
ployment  is  available  is  "where  they  two  servants  were  co-operating  together, 
are  engaged  in  the  same  department  of  In  respect  to  the  performance  of  the 
business."  act   a   duty   devolved   upon   each.     One 

In  Card  v.  Eddy  (1895)  129  Mo.  510,  was  required  to  deliver,  and  the  other 
36  L.R.A.  806,  28  S.  W.  979,  in  lane,  to  receive,  the  message.  Though  the  re- 
overruling  (1894)  28  S.  W.  753,  this  spective  duties  were  very  simple,  that 
aspect  of  the  doctrine  is  thus  discussed:  fact  did  not  change  the  relationship  of 
"From  these  rules,  and  the  reasons  for  those  performing  it.  Not  only  that, 
tthem,  it  is  manifest  that  the  mere  gen-  but  the  evidence  shows  it  was  one  of 
eral  employment  in  different  depart-  the  ordinary  duties  of  the  service,  often 
ments  of  service,  and  under  different  performed.  Each  understood  by  sig- 
immediate  heads,  are  not  absolute  tests  nals  from  the  other,  what  was  required 
of  the  relationship  the  servants  of  the  of  him." 

departments  bear  to  each  other  as  it  2  Chicago  &  A.  R.  Co.  v.  O'Brien 
affects  the  liability  or  exemption  of  the  ( 1895 )  155  111.  630,  40  N.  E.  1023,  af- 
master.  If  the  servants  were,  at  the  firming  (1893)  53  III.  App.  198  (sec- 
time  of  the  injury,  actually  co-operating  tion  hand  and  member  of  fence  gang 
together  in  the  particular  business  in  held  not  to  be  coservants,  as  matter  of 
hand,  they  would  be  fellow  servants  for  law).  The  theory  of  plaintiff's  case 
the  time  being,  notwithstanding  they  was  that,  while  returning  from  work, 
may  have  been  regularly  employed,  and  the  hand  car  upon  which  he  was  riding 
their  ordinary  duties  required  them  to  was  run  down  by  the  other  car  on  which 
work,  in  different  departments.  Indeed,  were  the  members  of  the  other  gang, 
while  co-operating  in  the  same  work  the  There  was  evidence  that  the  fence  gang 
servants  would  be  engaged  in  the  de-  was  subject  to  the  supervision  of  the 
partment  in  which  the  work  was  re-  section  boss  while  at  work  on  his  sec- 
quired  and  under  the  direction  of  the  tion,  but  no  proof  that  the  two  gangs 
agent  of  the  master  in  charge  of  it.  of  men  worked  together  or  that  their 
It  might  be,  and  doubtless  often  is,  duties  were  the  sam'e.  There  was  also 
the  case  that  the  duties  in  distinct  de-  evidence  tending  to  show  that  the  two 
partments  are  so  blended  as  to  make  it  forces,  in  going  to  and  returning  from 
difficult,  if  not  impossible,  to  deter-  their  daily  labor,  were  more  or  less  fre- 
mine  in  which  the  work  is  done,  quently  thrown  together;  but  this  oc- 
Should  the  employees  of  a  freight  train  curred  only  casually,  and  rather  by 
be  engaged  in  assisting  trackmen  in  un-  accident,   than   necessarily    in   the   per- 
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the  case,  the  instances  in  which  the  conditions  of  common  employ- 
ment would  not  be  present,  as  between  servants  in  the  same  depart- 
ment, must  be  rather  rare ;  and  there  are  not  wanting  Missouri  and 
Illinois  cases  in  which  there  is  laid  down  a  doctrine  which  is  prac- 
tically indistinguishable  from  a  rule  which  would  make  identity  of 
department  absolutely  conclusive  against  the  servant.^ 

formance  of  their  duties.  It  was  held  ing  on  an  earlier  case  (Sullivan  v.  Mis- 
"too  clear  for  argument  that  from  souri  P.  R.  Co.  (1888)  97  Mo.  113,  10 
these  facts  the  jury  might  properly  S.  W.  852)  said:  Sullivan  was  a  track- 
find  that  at  the  time  of  the  alleged  in-  walker,  and  was  killed  by  the  negli- 
jury  the  plaintiff  was  not  co-operating  gence  of  the  employees  in  charge  of  a 
with  the  other  servants,  and  that  his  passenger  train.  It  was  held  they 
duties  in  no  way  brought  him  into  were  not  fellow  servants.  Upon  what 
habitual  association  with  them  in  such  theory?  Upon  the  theory  alone  that 
a  way  that  he  might  exercise  an  in-  the  conductor  and  those  employed  with 
fluence  upon  them  or  they  upon  him,  him  in  running  the  train  represented 
promotive  of  proper  caution  for  their  the  master  and  stood  in  his  stead.  It 
personal  safety."  The  opinion  then  is  said  Sullivan's  duty  was  to  keep  the 
proceeds  thus:  "It  is,  however,  said  track  clear,  and  hence  he  was  not  per- 
that  the  law  of  this  state  is,  'that  serv-  forming  the  same  kind  of  work  the 
ants  working  in  the  same  department  trainmen  were  performing.  He  and  the 
or  in  the  same  line  of  duty,  when  no  trainmen  were  engaged  in  the  same 
question  of  vice  principal  arises,  are  general  work,  that  is,  in  operating 
fellow  servants.'  The  law  is  not  so  traffic  on  a  railroad.  He  kept  the 
stated  in  any  of  the  cases  above  re-  track  clear  while  the  trainmen  ran  the 
ferred  to,  nor  is  our  attention  called  train  on  the  same  track.  They  were  all 
to  any  to  that  effect.  Mr.  Justice  employed  and  paid  by  the  same  master 
Scholfield,  in  North  Chicago  Rolling  to  aid  in  carrying  on  commerce  on  the 
Mill  Co.  V.  Johnson  (1885)  114  111.  same  road,  and,  hence,  it  is  illogical 
57,  29  N.  E.  186,  stated  the  rule  to  to  predicate  a  right  to  recover  in  such 
be,  from  the  cases  there  cited,  'that  the  case  upon  the  ground  that  Sullivan  and 
servants  of  the  same  master,  to  be  co-  the  trainmen  were  engaged  in  different 
employees,  so  as  to  exempt  the  master  kinds  of  work.  And  the  learned  judge 
from  liability  on  account  of  injuries  goes  on  to  point  out  that  the  true 
sustained  by  one  resulting  from  the  ground  of  the  decision  was  that  the 
negligence  of  the  other,  shall  be  direct-  servants  were  not  "consooiated"  in  their 
ly    co-operating   with    each   other    in    a    work. 

particular  business, — i.  e.,  the  same  line  8  In  Missouri  the  fact  that  the  two 
of  employment, — or  that  their  usual  employees  were  working  together  under 
duties  shall  bring  them  into  habitual  one  common  directing  superior  seems  to 
association  so  that  they  may  exercise  be  conclusive  as  to  common  employ- 
a  mutual  influence  upon  each  other  ment.  Foster  v.  Missouri  P.  R.  Co. 
promotive  of  proper  caution.'  The  ex-  (1893)  115  Mo.  165,  176,  21  S.  W.  916. 
pression,  'the  same  line  of  employment,'  Compare  Ryan  v.  McCully  (1894)  123 
is  here  expressly  given  the  same  mean-  Mo.  636,  27  S.  W.  533. 
ing  as  the  preceding  words,  'in  a  par-  The  situation  thus  deemed  to  be  de- 
ticular  business,'  in  which  the  servants  cisive  must  obviously  exist  wherever 
must  'be  directly  co-operating  with  each  the  two  servants  were  in  the  same  de- 
other.'  To  hold,  broadly,  that  all  'serv-  partment,  unless  it  is  intended  to  con- 
ants  working  in  the  same  department'  fine  the  words  "directing  superior" 
are  fellow  servants  would  practically  within  extremely  narrow  limits.  But 
abolish  the  rule  of  this  court,  as  dis-  the  remarks  in  the  O'Brien  Case,  com- 
tinguished  from  that  at  common  law  mented  on  in  note  2,  supra,  show  that, 
and  held  by  other  courts."  in  Illinois,  at  all  events,  this  inference 

In  Parker  v.  Hannibal  &  St.  J.  R.  will  be  drawn  only  where  it  appears 
Co.  (1891)  109  Mo.  362,  18  L.R.A.  802,  that  accident  occurred  while  the  con- 
19  S.  W.  1119,  Thomas,  J.,  in  comment-    trolling   authority   was    actually   being 


4120 


MASTER  AND  SERVANT. 


[CHAP.   LX. 


This  doctrine  as  to  the  non-conclusive  effect  of  proof  that  the  de- 
partments were  different  or  identical  is  a  necessary  corollary  of  the 
theory  that  consociation  is  the  appropriate  test  of  common  employ- 
ment. In  courts  which  do  not  refer  common  employment  directly  to 
that  test  (see  1425,  anie^  ad  finem),  such  difference  or  identity  is 
naturally  decisive,  as,  when  they  are  once  established,  there  is  no  fur- 
ther question  of  fact  to  be  determined.  Only  one  deduction  of  law 
can  be  drawn  from  a  given  predicament,  and  as  the  deductions  in  the 
present  instance  must  be  antithetical  and  complementary,  it  follows 
that,  as  a  matter  of  law,  a  difference  of  department  will  negative  co- 
service,*  and  that  identity  of  department  lets  in  that  defense. 

It  will  be  noticed  that  so  far  as  regards  the  power  of  the  court  to 
make  a  peremptory  ruling  the  same  situation  arises  when  the  evi- 


exercised.  Were  it  not  for  the  explan- 
ations in  this  case,  the  principle  that  an 
identity  of  department  bars  the  serv- 
ant's action,  as  matter  of  law,  might 
also  be  deemed  deducible  from  the  ear- 
lier statements  of  the  same  court,  that 
employees  of  the  same  master,  to  be 
fellow  servants  so  as  to  exempt  the 
master  from  liability  on  account  of  in- 
juries sustained  by  one  resulting  from 
the  negligence  of  the  other,  must  be  di- 
rectly co-operating  in  the  particular 
business,  or  their  usual  duties  must 
bring  them  into  habitual  association, 
so  that  they  may  exercise  a  mutual 
influence  upon  each  other  promotive  of 
proper  caution.  Chicago  &  A.  R.  Go.  v. 
Hoyt  (1887)  122  111.  369,  12  N.  E.  225; 
"North  Chicago  Rolling  Mill  Co.  v.  John- 
son (1895)  114  111.  57,  29  N.  E.  186; 
Chicago  &  N.  W.  R.  Co.  v.  Snyder 
(1886)  117  111.  376,  7  N.  E.  604.  The 
direct  co-operation  here  spoken  of  must 
now  be  taken  to  mean  something  dis- 
tinct from  co-operation  in  the  same  de- 
partment. That  the  negligent  and  in- 
jured servants  were  under  different  "di- 
recting superiors"  will,  of  course,  still 
less  exclude  the  defense  of  common  em- 
ployment than  a  difference  of  depart- 
ment. That  defense  will  still  prevail 
if  they  were  engaged  in  the  same  line  of 
employment,  such  as  necessarily  brought 
them  into  frequent  contact  with  each 
other  in  the  prosecution  of  their  work. 
Chicago  &  A.  R.  Go.  v.  O'Bryan  (1884) 
15  111.  App.  134,  where  the  question  was 
whether  gangs  employed  in  a  car  shop 
and  a  machine  shop,  between  which  cars 
were  constantly  being  moved,  were  co- 
servants.     It  was   held   misleading   to 


charge  the  jury  that  men  are  not  fellow 
servants,  where  "they  are  not  co-operat- 
ing with  each  other  in  any  particular 
business  or  work,"  since  a  jury  would 
probably  understand  these  words  as  re- 
quiring the  parties  to  be  engaged  in 
doing  exactly  the  same  work  at  the 
same  place  and  under  the  same  foreman. 

Since  the  question  whether  or  not  two 
persons  are  fellow  servants  must  be  de- 
termined from  a  consideration  of  all 
the  evidence  concerning  the  respective 
duties  performed  by  them,  and  their  re- 
spective relations  to  the  business  gener- 
ally and  toward  each  other  in  the  per- 
formance of  their  respective  duties 
(Lebanon  Goal  &  Mach.  Asso.  v.  Zermclc 
[1898]  77  111.  App.  486)  it  is  error  to 
give  an  instruction  that  to  constitute 
coservice,  it  is  essential  that  the  serv- 
ants shall  be,  at  the  time  of  the  injury, 
directly  co-operating  with  each  other  in 
the  particular  business  in  hand. 

^Nashville  &  G.  R.  Co.  v.  Carroll 
(1871)  6  Heisk.  347;  StucTce  v.  Or- 
leans R.   Co.    (1898)    50  La.  Ann.   188, 

23  So.  342,  following  McNaughton  v. 
Caledonian  R.  Co.  (1857)  19  Sc.  Sess. 
Cas.  2d  series,  271;  Louisville  <&  N.  R. 
Go.  V.  Filbern  (1869)  6  Bush,  574,  99 
Am.  Dec.  690.  Fort  Hill  Stone  Co.  v. 
Orm  (1886)  84  Ky.  183;  Voln  v.  Chesth 
peake  &  0.  R.  Co.    (1893)    95  Kv.  188, 

24  S.  W.  119 ;  Louisville  &  N.  r' Co.  v. 
Robinson  (1868)  4  Bush,  507;  Edmon- 
son V.  Kentucky  G.  R.  Go.  (1898)  105 
Ky.  479,  49  S.  W.  200,  448;  Louisville, 
G.  &  L.  R.  Co.  V.  Cavens  (1873)  9  Bush, 
565;  Martin  v.  Mason-Hoge  Go.  (1906) 
28  Ky.  L.  Rep.  1333,  91  S.  W.  1146. 
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dence  clearly  shows  the  existence  or  absence  of  consociation.  See  § 
1430,  post.  But  the  ruling  is  then  made  with  respect  to  the  further 
fact  of  consociation,  as  distinguished  from  identity  of  department. 

1430.  [504]  Consociation  primarily  a  question  of  fact  for  the  jury. — 
A  theory  of  common  employment  which  makes  the  availability  of 
this  defense  turn  upon  the  determination  of  the  several  questions  of 
fact  indicated  by  the  statement  at  the  beginning  of  the  last  section, 
with  regard  to  the  elements  involved,  necessarily  entails  the  conse- 
quence that  the  general  question,  whether  the  negligent  and  the  in- 
jured servant  in  any  given  case  were  coservants,  is  primarily  for  the 
jury.^  Hence,  whenever  different  deductions  might  be  reasonably 
drawn  from  the  evidence  as  to  either  of  the  alternative  issues  upon 
which  this  ultimate  fact  depends,  it  is  error  to  take  the  case  from  the 
JTiry.^  According  to  the  Illinois  decisions  it  would  seem  that  there 
is  always  deemed  to  be,  within  the  meaning  of  this  rule,  a  possibility 
of  diverse  opinions  in  respect  to  those  issues,  if  the  servants  were 
working  in  what  would  be  styled,  in  popular  parlance,  different  de- 
partments, and  the  court  should  not  assume  to  control  or  review  a 
verdictj  unless  it  would  be  a  clear  abuse  of  terms  to  predicate  such  a 

1  Chicago  d  A.  B.  Co.  v.  Swan  (1898)  jury  returned  a  negative  answer  to  the 

176   111.   424,   52    N.   E.    916,    affirming  following   question:      "At   the   time   of 

(1897)    70  111.  App.   331;   Mobile  &  0.  the  accident  causing  Snyder's  death  did 

B.   Co.  V.  Massey    (1894)    152  111.   144,  the   usual    duties    of   said    Snyder    and 

38  N.  E.   787;   Louisville,  E.  &  St.  L.  Torrence,     the     semaphore     attendant, 

Consol.  B.  Co.  V.  Hawthorn   (1893)   147  bring  them  habitually  together,  so  that 

111.  226,  30  N.  E.  534;  Chicago  d  A.  B.  they  could  exercise  a  mutual  influence 

Co.  V.  House    (1898)    172  111.   601,   50  upon   each   other   promotive   of   proper 

N.  E.  151 ;  Lake  Erie  &  W.  B.  Co.  v.  caution,  so  as  to  make  them  ooemployees 

Middleton    (1892)    142   111.   550,   32   N.  tn  the  same  line  of  employment,  as  eai- 

E.   453;    Toledo,   W.   &   W.   B.    Co.   v.  plained    in    defendant's    instructions  t" 

Moore    (1875)     77   111.    217;    Westville  (embodying  rule  laid  down   in  earlier 

Coal  Co.  V.  Schwartz    (1898)    177   111.  Illinois    cases).    The    italicized    clause 

272,  52  N.  E.  276,  affirming   (1897)    75  was  added  to  the  question  by  the  court, 

111.  App.  468;  Illinois  Steel  Co.  v.  Bau-  and  this  modification  of  the  question  by 

man    (1898)    78  111.  App.   73,   affirmed  the  court  was  complained  of  as  error. 

(1899)  in  178  111.  351,  69  Am.  St.  Rep.  It  was  held  that  the  defendant  company 

316   53  N.  E.  107.  was   not   prejudiced   by   thus   referring 

After   this   question   has   been   deter-  the  jury  to  its  own  instruction  prepared 

mined  by  the  court  of  appeals  in  Illi-  by  its  own  counsel,  since  they  were  not 

nois,  which  is  the  highest  one  competent  required  by  the  modification  to  pass  up- 

to  pass  upon  the  facts,  its  decision  is  on  the  law,  but  were  merely  told  to  an- 

not  subject  to  review.     Chicago  &  A.  B.  swer  the  question  of  fact  propounded  to 

Co.  v.  Kelly   (1889)    127  111.  637,  21  N.  them,  in  accordance  with  the  principles 

E   203  •  Indianapolis  &  St.  L.  R.  Co.  v.  of  law  laid  down  in  the  instruction. 

Morgenstern   (1883)    103  111.  216;   Chi-  z  Chicago  £  A.  B.  Co.  v.  Kelly  (1889) 

caao  d  A   R.  Co.  v.  O'Brien  (1895)  155  127  111.  637,  21  N.  E.  203;  Mobile  &  0. 

IlL  630,  40  N.  E.  1023.  K.   Co.  v.  Godfrey    (1895)    155  111.  78, 

in  Chicago  &  N.  W.  B.  Co.  v.  Snyder  39  N.  E.  590. 
(1889)    128  111.  655,  21  N.  E.  520,  the 
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difference  under  the  circumstances.'  On  the  other  hand,  the  question 
whether  the  relation  of  fellow  servants  existed  is,  in  the  same  state, 
one  of  law  for  the  court,  where  the  evidence  for  the  plaintiff  is  abso- 
lutely conclusive,  and  reasonable  minds  would  not  differ  as  to  the 
proper  inference  to  be  drawn.* 

The  question  whether  servants  are  in  common  employment  has 
also  been  termed  a  mixed  question  of  law  and  fact.*  This  mode  of 
describing  it  does  not,  of  course,  imply  a  relation  between  the  court 
and  jury  at  all  different  from  that  stated  above. 

1431.  [505]  General  discussion  of  the  doctrine  of  consociation. — The 
view  that  common  employment  may  depend  on  mere  contiguity  or 
distance,  or  on  a  more  or  less  intimate  association  between  the  duties 


3  Louisville,  E.  <&  St.  L.  Consol.  R.  Co. 
V.  Hawthorn  (1893)  147.111.  226,  35  N. 
E.  534,  affirming  (1892)  45  111.  App. 
t)35 ;  Chicago  &  B.  I.  R.  Go.  v.  Eneirim 

(1892)  48  111.  App.  243  (1894)  152  111. 
458,  43  Am.  St.  Rep.  259,  39  N.  E.  324; 
Chicago    &    N.    W.    R.    Co.    v.    Snyder 

11886)  117  111.  376,  7  N.  E.  604;  Chi- 
nago  &  N.  W.  R.  Go.  v.  Moranda  ( 1879 ) 
93  111.  302,  34  Am.  Rep.  168 ;  Cleveland, 
C.   G.  &   St.   L.   R.   Co.   V.   McLaughlin 

(1894)  56  111.  App.  53;  Chicago  &  E. 
I.  R.  Co.  V.  Shannon  (1892)  43  111.  App. 
.540;   Chicago  &  W.  /.  R.  Co.  v.  Flynn 

(1894)  54    111.    App.    387,    affirmed    in 

(1895)  154  111.  448,  40  N.  E.  332; 
Chicago  &  A.  R.  Co.  v.  Hoyt  (1887) 
122  111.  369,  12  N.  E.  225.  See  also 
Wehh  V.  Denver  &  R.  G.  R.  Co.  (1891) 
7  Utah,  363,  26  Pac.  981. 

In  a  case  where  the  plaintiff  had  been 
temporarily  placed  under  the  control  of 
a  foreman  in  another  department,  the 
question  whether  he  [plaintiff]  and  the 
workman  through  whose  negligence  he 
was  injured  were  fellow  servants  was 
held  to  be  a  question  for  the  jury.  Sup- 
ple V.  Agnew  (1901)  191  111.  439,  61 
N.  E.  392,  reversing  (1898)  80  111.  App. 
437. 

i  Meyer  v.  Illinois  C.  R.  Co.  (1899) 
377  III.  591,  52  N.  E.  848,  affirming 
(1895)  65  111.  App.  531;  Chicago  &  E. 
I.  R.  Co.  V.  Driscoll  (1898)  176  111.  330, 
52  N.  E.  921,  reversing  (1897)  70  111. 
App.  91;  Swadley  v.  Missouri  P.  R. 
Co.  (1893)  118  Mo.  268,  40  Am.  St. 
Rep.  366,  24  S.  W.  140;  Relyea  v.  Kan- 
sas City,  Ft.  S.  <&  O.  R.  Co.  (1892)  112 
Mo.  86,  18  L.R.A.  817,  20  S.  W.  480; 
Parker  v.   Eannibal   £   St.  J.   R.   Co. 


(1891)  109  Mo.  362,  18  L.R.A.  802,  19' 
S.  W.  1119,  per  Gantt,  J.,  and  Barclay, 
J.,  (assenting  and  dissenting  judges)  ; 
Garrahy  v.  Kansas  City,  St.  J.  d  C.  B. 
R.  Co.    (1885)    35  Fed.  258. 

The  rule  that  it  is  for  the  court  to 
state  what  constitutes  the  relation  of 
fellow  servants,  and  for  the  jury  to  de- 
termine whether  or  not  that  relation 
exists,  cannot  be  construed  to  mean  that 
the  trial  court  is  bound  to  submit  the 
case  to  the  jury,  even  when  the  evidence 
shows  conclusively  that  the  relation  of 
fellow  servants  exists,  and  there  is  no 
evidence  to  show  the  contrary.  O'Leary 
V.  Wabash  R.  Co.  (1893)  52  111.  App. 
641 ;  Springfield  Iron  Go.  v.  Gould 
(1880)  11  111.  App.  439  (rails  left  in 
dangerous  position  by  plaintiff  and  co- 
servants)  . 

The  definition  of  fellow  servants  is  a 
question  of  law;  whether  a  given  case 
falls  within  that  definition  is  a  ques- 
tion of  fact.  Chicago  dc  A.  R.  Go.  v. 
Sioan  (1898)  176  111.  424,  52  N.  E.  916; 
Springside  Coal  Min.  Co.  v.  Grogan 
(1897)  169  111.  50,  48  N.  E.  190;  Pitts- 
burg Bridge  Co.  v.  Walker  (1897)  170 
111.  550,  48  N.  E.  915;  Chicago  City  R. 
Co.  V.  Leach    (1898)    80  111.  App.   354. 

In  a  case  where  the  supreme  court  of 
Wisconsin  was  applying  the  Illinois  doc- 
trine it  was  laid  down  that,  where  there 
is  no  dispute  as  to  the  respective  duties 
of  servants  employed  by  the  same  mas- 
ter, the  question  whether  they  are  fel- 
low servants  is  for  the  court.  Mac- 
Carthy  v.  Whitcomb  (1901)  110  Wis. 
113,  85  N.  W.  707. 

6  Chicago,  B.  &  Q.  R.  Go.  v.  Fitzgerald 
(1890)  40  IlL  App.  476. 
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of  the  negligent  and  injured  servants  was,  as  we  have  seen  (§  898, 
ante),  discussed  in  the  leading  case  of  Farwell  v.  Boston  &  W.  B. 
■Corp}  Chief  Justice  Shaw's  arguments  against  this  view,  which 
iave  been  restated,  and  to  some  extent  expanded,  in  later  opinions, 
have  been  regarded  as  completely  convincing,  except  by  the  few 
■courts  whose  decisions  have  just  been  discussed.*  Yet  they  are  not 
•altogether  satisfactory. 

Two  separate  positions,  it  will  be  observed,  are  taken.     One  of 


1  (1841)   4  Met.  49,  38  Am.  Dec.  339. 

*  In  Brodeur  v.  Valley  Falls  Co. 
(1889)  16  R.  I.  448,  17  Atl.  54,  the 
■court,  after  quoting  from  this  opinion, 
■said:  "The  reasons  here  set  forth  are 
a,  strong  answer  to  the  position  taken  in 
"the  Illinois  cases.  They  show  an  ob- 
vious impracticability  in  trying  to 
gauge  the  liability  of  an  employer,  in  a 
complex  business,  by  the  independence 
■of  its  different  branches,  or  by  the  in- 
tercommunication of  those  employed. 
Not  only  would  it  be  almost  impossible, 
in  many  cases,  to  separate  the  work  in- 
to distinct  departments  and  to  discern 
their  dividing  lines,  but  incidental  du- 
ties, changing  the  relations  of  workmen 
to  each  other,  would  also  vary  the  mas- 
ter's liability.  He  would  thus  be  liable 
for  the  negligence  of  a  servant  at  one 
time  or  place,  and  not  at  another. 
Without  a  personal  supervision  of  all 
his  help  in  all  their  work  he  could  not 
tnow  when  he  was  responsible  and  when 
he  was  not.  Moreover,  such  a  rule 
would  govern  the  liability  of  a  master 
when  the  groundwork  upon  which  the 
Tule  is  founded  did  not  exist.  For,  if 
the  test  of  liability  be  that  of  the  sep- 
arate and  independent  duties  of  the 
■servants,  they  may,  nevertheless,  be  so 
near  each  other  as  to  be  able  to  exert  a 
mutual  influence  to  caution;  or,  if  it 
"be  that  of  association,  they  may  still 
te  in  the  same  department,  biit  unable, 
irom  their  duties  or  positions,  to  exert 
such  influence.  But,  aside  from  these 
■considerations,  we  do  not  think  the 
rule  is  correct  in  principle.  The  prin- 
ciple upon  which  the  determination  of 
Farwell  v.  Boston  &  W.  11.  Corp.  (1842) 
4  Met.  49,  38  Am.  Dec.  339,  proceeded 
is  the  same  that  has  been  generally  fol- 
lowed in  England  and  in  this  cotmtvy, 
— namely,  that  the  rights  and  liabili- 
ties of  both  master  and  servant  are 
those  which  grow  out  of  their  contract 
a-elation.     The  master  impliedly  agrees 


to  use  due  care  for  the  safety  of  his 
servant,  in  providing  suitable  places 
and  appliances  for  work;  and,  as  is 
universally  conceded,  the  servant  agrees 
to  assume  the  ordinary  risks  of  his  em- 
ployment. The  most  common  risks  of 
service  spring  from  the  negligence  of 
fellow  servants.  When  one  works  with 
others,  he  knows  that  his  safety  de- 
pends on  the  exercise  of  care  by  those 
around  him,  as  their  safety  depends 
also  upon  his  own  caution.  No  man 
can  enter  into  an  employment  without 
a  thought  of  this.  Negligence,  there- 
fore, among  workmen  is  a  breach  of  the 
duty  which  each  owes  to  the  others, 
and  not  a  breach  of  the  master's  duty, 
if  he  has  exercised  the  care  that  is  re- 
quired of  him.  For  his  own  negligence 
the  master  must  answer,  but  for  that 
of  others,  which  is  a  risk  incident 
to  every  employment,  he  has  not  agreed 
to  be  responsible,  but  on  the  contrary 
the  servant  has  impliedly  agreed  to 
assume  it  upon  himself.  The  con- 
tract relation,  therefore,  puts  them 
outside  of  the  rule  which  makes  a 
master  liable  to  a  stranger  for  the 
negligence  of  his  agent,  for  respondeat 
superior  is  based  upon  considerations 
of  public  policy  which  are  not  called  for 
in  the  relation  between  master  and 
servant." 

See  also  the  following  passage  in 
Ross  V.  New  York  C.  d  H.  R.  R.  Co. 
(1875)  5  Hun,  488:  "The  rule  exempt- 
ing the  master  from  responsibility  to 
one  servant  for  injury  sustained  by  him 
from  the  negligence  of  another  servant 
does  not  rest  or  depend  upon  the  in- 
timacy of  their  relations  to  each  other 
in  their  particular  work,  respectively. 
It  extends  to  all  employees  of  a  com- 
mon master  engaged  in  carrying  on  any 
general  work  or  enterprise.  It  rests 
upon  the  single  ground  above  stated, 
that  the  master  impliedly  contracts 
with  each  and  every  employee  to  subject 
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these  is  that  the  doctrine  of  associated  duties  is  "incorrect  in  prin- 
ciple," '  or  based  on  "an  erroneous  theory."  *  The  other  is  that  there 
are  insuperable  practical  difficulties  in  the  way  of  testing  the  exist- 
ence of  a  common  employment  by  the  independence  of  the  different 
branches  of  the  business,  or  by  the  intercommunication  of  those  em- 
ployed. 

As  regards  the  former  of  these  positions,  it  seems  sufficient  to  point 
out  that  there  is  a  clear  petitio  principii  committed  when  a  court 
assumes  to  condemn,  as  radically  and  inherently  incorrect,  one  of  two 
opposing  theories  which,  in  their  ultimate  analysis,  are,  it  is  evident, 
based  upon  no  more  solid  foundation  than  mere  postulates,  incapable 
of  demonstration,  and  expressing  simply  the  opinions  of  various 
judges  as  to  matters  concerning  which  a  lawyer  is  no  more  likely  to 
be  in  the  right  than  any  other  person  of  intelligence  and  good  educa- 
tion. 

On  the  one  hand  it  is  assuredly  not  self-evident  that  servants  are 
made  more  cautious  and  diligent  by  being  deprived  of  the  right  of 
recovering  for  injuries  caused  by  the  negligence  of  all  coemployees 
except  vice  principals, — which  is  practically  the  result  of  the  rule 
applied  by  the  majority  of  the  courts.^  Still  less  is  it  self-evident 
that,  if  the  rule  does  operate  in  the  manner  supposed,  the  increase  of 
caution  and  diligence  thus  secured  is  so  considerable  that  its  enforce- 
ment is  justifiable  on  so  broad  a  ground  as  that  of  public  policy. 

them,  respectively,  to  no  unreasonable  to  their  employment.  The  master  im- 
risks  from  the  incompetency  of  any  of  pliedly  undertakes  on  his  part  to  exer- 
their  fellow  workmen.  If  workmen  are  cise  ordinary  care  to  protect  them  from 
employed  together  in  any  particular  all  unreasonable  risks  and  dangers  per- 
branch  of  labor,  and  their  knowledge  of  taining  to  such  work,  resulting  from  the 
each  other,  and  of  the  state  of  the  ma-  employment  of  incompetent  servants  in 
chinery  or  implements  furnished  for  other  departments  of  his  work." 
their  common  use,  is  as  well  known  to  3  See  the  Rhode  Island  case  cited  in 
them  as  to  their  master,  this  fact  may   t^g  j^st  note 

furnish  another  element  of  exemption  4  g^  expressed  in  Neal  v.  Northern 
from  responsibility  on  the  part  of  the  p  jj,  (.„_  (I894)  57  jji„„_  ggg  59  n. 
master,  if  they  consent  to  continue  to  -nj  gio 
work  with  incompetent  fellow  servants,  '  '  ,  , .  , 
or  with  defective  or  insufficient  imple-  *  ^^^  subtitle  B,  ante. 
ments  or  machinery.  .  .  .  These  Extremely  expressive  in  this  connec- 
cases  [t.  e.,  in  Illinois  and  other  states  tion  are  the  common-sense  remarks  of 
where  a  similar  theory  is  adopted]  it  Field,  J.,  in  Chicago,  M.  &  St.  P.  R.  Co. 
seems  to  me,  overlook  or  mistake  the  v.  Boss  (1884)  112  U.  S.  377,  28  L.  ed. 
true  principle  upon  which  the  master's  787,  5  Sup.  Ct.  Rep.  184,  as  to  the 
liability  in  such  cases  rests.  All  the  extreme  questionableness — to  use  no 
servants  of  a  common  master  stand  to  strange  term — of  the  soundness  of  a 
him  in  the  same  relation ;  they  severally  doctrine  which  simply  amounts  to  an 
undertake  to  work  for  the  same  master,  assertion  that  the  instinct  of  self-prea- 
and  take  and  assume  on  their  part  the  ervation  is  not  a  motive  power  suffi- 
risk  of  all  dangers  ordinarily  incident   ciently  strong  to  make  servants  as  care- 
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On  the  other  hand,  it  is  equally  impossible  to  assert  that  there  is 
anything  essentially  fallacious  and  unsound  in  the  idea  of  the  other 
school  of  thought, — that  it  is  illogical  to  throw  the  responsibility  to 
which  a  rule  deduced  from  such  premises  subjects  the  servant  upon 
any  employees  except  those  who  possess  the  opportunity  and  means 
for  that  self-protection  which  it  is  one  of  the  principal,  if  not  the 
principal,  object  of  the  rule  to  secure.  The  proposition  that  a  doc- 
trine which,  when  reduced  to  its  simplest  terms,  merely  amounts  to 
the  statement  that  the  law  should  imply  a  contract  to  assume  the  risks 
of  a  fellow  servant's  negligence,  because  it  is  expedient  on  grounds  of 
public  policy  (see  §  1395,  ante),  is  intrinsically  less  correct  than 
'  another  doctrine,  the  essence  of  which  is  that  in  certain  classes  of 
cases  it  would  be  unreasonable  to  imply  such  a  contract,  cannot  be 
satisfactorily  established  by  a  mere  dogmatic  assertion.  Under  this 
head,  therefore,  the  utmost  that  can  be  affirmed  is  that  the  doctrine 
of  associated  duties  is  the  doctrine  of  the  minority;  and  in  judicial, 
as  in  other  kinds  of  legislation,  this  fact  is,  for  practical  purposes, 
conclusive. 

The  other  objections  made  to  the  Illinois  doctrine, — ^the  extreme 
vagueness  of  the  test  supplied  by  the  conception  of  association  or 
dissociation  of  duties,  and  the  immense  difficulties  which  the  con- 
stantly changing  relations  of  servants  would,  in  practice,  create, — 
are  unquestionably  serious ;  but,  properly  viewed,  they  seem  to  be  not 
so  much  objections  which  are  fatal  to  the  doctrine  itself,  taken  in  the 
abstract,  as  objections  which  tend  to  discredit  the  doctrine  in  the  form 
in  which  it  is  actually  applied  by  courts  which  shrink  from  carry- 
ing it  out  to  its  proper  conclusions.  A  judge  who  takes  his  stand  on 
the  broad  ground  that  a  servant  is  not  in  a  common  employment  with 
any  fellow  employee  against  whose  negligence  he  is  incapable  of  pro- 
tecting himself  cannot,  it  is  submitted,  find  any  logical  halting  place 
short  of  a  theory  which  will  enable  the  injured  servant  to  recover  in 
every  case  where  the  particular  act  which  caused  his  injury  was  done 
at  such  a  distance  that  his  senses  could  give  him  no  intimation  of  the 
peril  which  menaced  him,  or  under  such  circumstances  that,  although 
he  may  have  been  aware  of  the  peril,  he  was  unable  to  ward  it  off  or 
escape  from  it.  The  means  of  self -protection  upon  which  the  Illinois 
doctrine  lays  most  stress,  viz.,  that  associated  servants  can  exercise 
an  influence  upon  each  other's  conduct,  and  report  any  delinquencies 
which  they  may  observe,  must  evidently  be,  in  many  instances, 
wholly  inadequate  to  secure  them.  If  the  theory  that  the  capacity 
for  self-protection  is  the  final  test  of  common  employment  is  once  ac- 
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cepted,  there  seems  no  reason  whatever  why  this  relaxation  of  the 
general  rule  should  stop  at  the  point  at  which  the  courts  of  that  and 
other  states  have  chosen  to  arrest  it.®  The  servant  can  receive  the 
legitimate  benefit  of  this  principle  only  by  a  doctrine  which  will  per- 
mit his  action  to  be  maintained  except  in  cases  where  the  relation  be- 
tween his  duties  and  those  of  the  delinquent  coemployee  were  suck 
that  he  had  a  reasonable  chance  of  protecting  himself  by  his  own  per- 
sonal efforts.^  The  doctrine  in  its  present  shape  is  a  mere  arbitrary 
compromise  which  can  scarcely  be  said  to  have  any  higher  justifica- 
tion than  its  effect  in  mitigating  the  severe  consequences  of  a  rule 
which  so  often  operates  in  a  manner  revoltingly  harsh  and  oppres- 
sive.' 


ful  as  their  character  and  temperment 
will  permit. 

6  There  is  only  too  good  reasons  for 
the  following  complaint  of  Thomas,  J., 
in  a  case  which  is  one  of  the  most  re- 
markable illustrations  of  the  hair-split- 
ting distinctions  of  which  the  doctrine 
of  consociation  has  been  so  prolific. 
"The  embarrassment  the  courts  en- 
counter in  the  discussion  of  the  law  of 
fellow  service  grows  out  of  the  di£B- 
culty  in  adopting  and  adhering  to  some 
general  principle  upon  which  to  pro- 
ceed. When  the  principle  announced 
in  the  earlier  eases — that  all  servants 
employed  and  paid  by  the  common  mas- 
ter to  perform  common  service  were 
fellow  servants — was  abandoned,  the 
courts  were  left  apparently  with  no 
sound  principle  by  which  they  could 
be  guided  and  controlled  in  concrete 
cases."  Parker  v.  HanrUbal  &  St.  J. 
R.  Co.  (1891)  109  Mo.  362,  403,  18 
L.R.A.  802,  19  S.  W.  1119. 

7  The  futility  of  attempting  to  base 
a  theory  of  consociation  on  any  other 
grounds  hut  this  is  well  brought  out 
in  the  following  remarks  of  the  court, 
in  Manville  v.  Cleveland  &  T.  R.  Co. 
(I860)  11  Ohio  St.  417:  "In  this  use 
of  the  term  common  duty  or  common 
service,  applied  to  the  employees  of  a 
railroad  company,  in  conducting  the 
active  business  upon  the  road,  servants 
somewhat  disconnected  in  their  re- 
spective duties  are  necessarily  included. 
But  this  want  of  immediate  connection 
in  their  respective  duties  will  be  found 
to  obtain  even  if  the  use  of  the  term 
should  be  restricted  so  as  to  embrace 
only  the  operatives  upon  the  same  train. 
Th*!  respective  duties  of  those  assigned 


to  different  positions  upon  the  train 
will  be  found,  to  a  great  extent,  neces- 
sarily independent  of  each  other;  and 
yet  the  carelessness  of  any  one  may 
often  be  fatal  to  other  servants  on  the- 
same  train,  having  no  control  over  the- 
delinquent,  and  in  full  discharge  of  their 
own  duties.  And  yet  the  most  limited 
application  of  the  rule  must  necessarily 
embrace  such  cases." 

8  It  is  of  some  interest  to  note  in  the- 
present  connection  that  if,  as  is  assert- 
ed by  the  authorities,  the  absence  of 
any  traces  of  the  doctrine  of  common 
employment  in  the  reports  prior  to  the 
decision  of  Priestley  v.  Fowler  (1837) 
3  Mees.  &  W.  1,  1  Murph.  &  H.  305, 
1  Jur.  987,  19  Eng.  Rul.  Cas.  102,  is 
due  to  the  fact  that  it  was  considered 
so  indisputable  as  to  be  beyond  the- 
reach  of  attack,  this  unquestioning  ac- 
ceptance may  possibly  be  explained  by 
the  small  size  of  most  of  the  industrial! 
concerns  in  early  times,  and  the  char- 
acter of  the  work  usually  done  in  those- 
which  were  larger  than  the  average. 
Owing  to  the  conditions  which  pre- 
vailed, accidents  must  have  been  quite- 
rare  in  which  the  negligent  and  injured! 
servants  did  not  occupy,  in  the  dis- 
charge of  their  duties,  such  local  re- 
lations that  each  could  protect  himself 
to  some  extent  against  isolated  acts  of 
negligence;  and  to  the  sturdy,  self-re- 
liant Anglo-Saxon  artisan  or  laborer 
there  might  well  have  seemed  nothing 
unfair,  under  such  circumstances  of 
physical  contiguity,  in  expecting  him 
to  assume  the  risk  of  his  fellow 
worker's  negligence.  The  existence  of 
such  a  feeling,  coupled  with  the  ex- 
tremely   undeveloped    condition    of   the 
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1432.  [506]  Illustrative  cases, — In  the  subjoined  note  are  collected 
the  cases  in  which  the  rights  of  the  parties  were  determined  with  refer- 
ence to  the  identity  or  difference  of  departments,  or  the  doctrine  of 
consociation.  For  the  purpose  of  facilitating  comparison,  they  are 
tabulated  under  headings  similar  to  those  employed  in  §  1423,  ante?' 


law  of  negligence,  was,  it  may  be,  the 
reason  no  attempts  were  made  to  hold 
the  employers  responsible.  If  this  sur- 
mise be  well-founded,  it  is  apparent  that 
the  theory  of  associated  duties  may  be 
regarded  as  representing  the  results  of 
a  tendency  to  revert  to  what  may  have 
been  the  original  rule. 

1  (a)  Servants  engaged  in  office  work 
and  in  handling  trains. — There  is  no 
common  employment  between  a  con- 
ductor and  a  station  agent.  Chicago 
&  N.  W.  R.  Co.  V.  Snyder  (1886)  117 
111.  376,  7  N.  E.  604. 

A  station  agent  is  not  the  fellow  serv- 
ant of  a  car  repairer  or  inspector  having 
supervision  of  the  condition  of  car 
brakes,  although  the  agent  is  required 
to  set  the  brakes  of  cars  left  at  his 
station.  Chicago,  B.  &  Q.  R.  Co.  v.  Kel- 
logg (1898)  54  Neb.  127,  74  N.  W.  454 
(modified  on  rehearing  in  76  N.  W. 
462,  but  above  ruling  not  touched). 

The  conductor  of  a  freight  train,  who 
also  assists  in  switching  cars  at  sta- 
tions, is  not  a  fellow  servant  of  a  station 
agent.  Louisville  &  N.  R.  Co.  v.  Jack- 
son (1901)  106  Tenn.  438,  61  S.  W. 
771  (agent  left  pinch  bar  lying  on  the 
track ) . 

In  Pittsburg,  Ft.  W.  &  G.  R.  Co.  v. 
Powers  (1874)  74  111.  341,  it  was  as- 
sumed, arguendo,  for  purposes  of  illus- 
tration, that  a  clerk  keeping  books  in 
the  office  was  not  a  coservant  of  train- 
men. 

In  Madden  v.  Chesapeake  &  0.  R.  Co. 
(1886)  28  W.  Va.  610,  57  Am.  Rep. 
695,  the  same  conclusion  was  reached 
as  regards  an  operator  and  an  engineer, 
on  the  two  grounds  that  they  were  not 
so  situated  as  to  control  or  influence 
each  other's  conduct,  and  that  the  oper- 
ator was  the  superior  servant. 

In  East  Tennessee,  T.  £  G.  R.  Co.  v. 
De  Armond  (1887)  86  Tenn.  73,  6  Am. 
St.  Rep.  816,  5  S.  W.  600,  a  telegraph 
operator  was  held  not  to  be  a  fellow 
servant  of  a  conductor,  both  because 
lie  is  in  a  separate  department,  and 
also    a    vice    principal,    as    being    the 


mouthpiece  of  the  superintendent.  The 
ruling  in  Ball  v.  Galveston,  H.  &  S.  A. 
R.  Go.  (1889)  39  Fed.  18,  that  a  tele- 
graph operator  was  not  a  fellow  serv- 
ant of  a  brakeman  is  possibly  based  on 
the  same  principle  as  the  above  cases. 
But  as  it  was  made  in  an  oral  charge, 
and  the  judge  gives  no  reasons  and 
cites  no  authorities,  its  precise  rationale- 
is  doubtful. 

It  is  held  that  a  fireman  and  a  tele- 
graph operator  are  engaged  in  different 
departments  or  "about  a  different  piece 
of  work,"  within  the  meaning  of  the 
Mississippi  Constitution  of  1890,  §  193. 
Illinois  C.  R.  Go.  v.  Hunter  (1892)  70' 
Miss.  471,  12  So.  482. 

(b)  Servants  working  on  the  same- 
train. — Tliere  is  a  common  employment 
between  an  engineer  and  brakeman.  Ill- 
inois C.  R.  Go.  v.  Keen  (1874)  72  111. 
512  (engine  exploded)  ;  Chicago  d  A. 
R.  Co.  V.  Brandau  (1895)  65  111.  App. 
150;  Louisville  &  N.  R.  Co.  v.  Martin 
(1889)  87  Tenn.  398,  3  L.R.A.  282,  lO 
S.  W.  772;  Dysart  v.  Kansas  City,  Ft. 
S.  &  M.  n.  Co.  (1898)  145  Mo.  83,  46 
S.  W.  751  (not  disputed;  theory  of 
plaintiff  was  negligence  in  selecting  the 
engineer)  ;  Bell  v.  Globe  Lumber  Co. 
(1902)  107  La.  725,  31  So.  994;  Cleve- 
land, L.  £  W.  R.  Co.  V.  Shanower  (1904) 
70  Ohio  St.  166,  71  N.  E.  279. 

Between  an  engineer  and  fireman. 
Chicago  &  A.  R.  Co.  v.  Brandau  (1895) 
65  111.  App.  150    (engine  exploded). 

Between  two  brakemen.  Chicago  & 
A.  R.  Co.  V.  Rush  (1877)  84  111.  570; 
Chicaqo,  B.  d  Q.  R.  Co.  v.  Howard 
(1895)  45  Neb.  570,  63  N.  W.  872  (spe- 
cial finding  held  to  override  general 
verdict  for  the  plaintiff). 

Between  a  conductor  and  his  coem- 
ployees  on  the  train.  Chicago  &  N.  W. 
R.  Co.  V.  Snyder  (1886)  117  111.  376,. 
7  N.  E.  604 ;  Meyer  v.  Illinois  C.  It.  Co. 
(1899)  177  111.  591,  52  N.  E.  848; 
Chicago  City  R.  Co.  v.  Leach  (1904) 
208  TIL  198,  100  Am.  St.  Rep.  216.  70 
N.  E.  222;  Pullman  Co.  v.  Woodfolk 
(19051  121  111.  App.  321  ;  Hnuts  v.  St. 
Louis  Transit  Co.  (1904)   108  Mo.  App. 
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686,  84  S.  W.  161;  Craig  v.  Great  North- 
ern It.  Co.  (1910)  56  Wash.  640,  106 
Pac.  155. 

See  Hale  v.  Kansas  City  Southern 
R.  Co.  (1903)  57  C.  C.  A.  149,  120  Fed. 
735,  holding  generally  that,  under  the 
Louisiana  law,  the  members  of  a  train 
crew  are  fellow  servants  one  with  an- 
other. 

Between  a  fireman  and  a  brakeman. 
Louisville  c6  ti.  R.  Go.  v.  Pearcy  (1909) 
—  Ky.  — ,  121  S.  W.  1037. 

For  Kentucky  cases,  see  §  1478,  post. 

( 0 )  Servants  handling  different  trains. 
— Under  the  consociation  doctrine  in 
Illinois  it  is  a  mixed  question  of  law 
and  fact,  whether  these  servants  are 
in  a  common  employment,  and  their 
relations  should  therefore  be  submitted 
to  the  jury  under  proper  instructions. 
Lake  Erie  &  W.  R.  Go.  v.  Middleton 
(1892)  142  111.  550,  32  N.  E.  453;  Al- 
drich  V.  Illinois  C.  R.  Co.  (1909)  241 
111.  402,  132  Am.  St.  Rep.  220,  89  N. 
E.  702. 

An  engineer  in  charge  of  an  engine 
on  the  main  track  is  not,  as  matter  of 
law,  a  fellow  servant  of  a  brakeman  at 
the  rear  of  a  train  on  a  side  track. 
Chicago  &  W.  I.  R.  Co.  v.  Flynn  (1894) 
54  111.  App.  387,  affirmed  in  (1895)  154 
111.  448,  40  N.  E.  332. 

So  it  has  been  held  to  be  a  question 
for  the  jury,  whether  the  crews  of  a 
coal  and  an  extra  freight  train  were 
coservants.  Malott  v.  Crow  (1900)  90 
111.  App.  628. 

In  Chicago  &  A.  R.  Co.  v.  Hause 
(1896)  71  111.  App.  147,  affirmed  in 
(1898)  172  111.  601,  50  N.  E.  151 
(switch  left  open),  it  was  held  that  a 
jury  were  justified  in  finding  that  the 
conductor  of  a  freight  train  and  his 
subordinates  were  not  fellow  servants 
of  the  crew  of  a  passenger  train. 

The  gripman  of  one  street  car  is  not, 
as  matter  of  law,  a  fellow  servant  of 
a  conductor  of  another  car  injured  by 
the  former's  negligence,  where  there  are 
about  a  thousand  persons  employed  as 
conductors  or  gripmen  on  the  same  line 
of  road,  and  there  is  not  necessarily 
any  association  between  the  men  con- 
stituting the  crews  of  two  difi^erent 
trains,  and  the  conductor  injured  had 
never  worked  upon  the  same  train  and 
was  personally  unacquainted  with  the 
negligent  gripman.  Chicago  City  R.  Co. 
v.  Leach    (1898)    80  111.  App.  354. 

But  in  this  state  it  has  also  been 
frequently  ruled,   as  a  matter  of  law. 


that  employees  on  different  trains  were 
coservants.  Wabash,  St.  L.  &  P.  R. 
Co.  v.  Conkling  (1884)  15  111.  App. 
157;  Ohio  &  M.  R.  Co.  v.  Rohh  (1890) 
36  111.  App.  627  (two  engineers)  ;  Clark 
v.  Wabash  R.  Co.  (1893)  52  111.  App. 
104  (conductor  of  one  train  and  en- 
gineer of  another) ;  North  Chicago 
Street  R.  Co.  v.  Dudgeon  (1896)  69  111. 
App.  57  (crews  of  two  street  cars)  ; 
Elgin,  J.  <&  E.  R.  Co.  v.  Malaney  (1894) 
59  111.  App.  114  (two  switching  crews)  ; 
Terre  H<mte  £  I.  R.  Co.  v.  Leeper 
(1895)  60  111.  App.  194  (crews  of  two 
sections  of  a  train,  who,  it  was  con- 
tended, should  be  regarded  as  serving 
on  two  difi'erent  trains: — ruling  was 
based  on  the  ground  that  "the  duty  of 
each  relates  to  a  joint  enterprise,  in 
the  proper  execution  of  which  each  is 
equally  interested,"  and  that  the  serv- 
ants were  put  to  constant  care  to  avoid 
collisions)  ;  Illinois  C.  R.  Co.  v.  SvAsh- 
er  (1897)  74  111.  App.  164,  affirmed  in 
(1899)  182  111.  533,  55  N.  E.  555,  Form- 
er Appeal  (1893)  53  111.  App.  411, 
(1895)  61  111.  App.  611  (brakeman  of 
a  freight  train  standing  on  a  side  track 
improperly  turned  a  switch,  so  that  a 
passenger  train  left  the  main  track  and 
collided  with  the  freight  train,  to  the 
injury  of  the  fireman  on  the  engine 
drawing  the  passenger  train)  ;  Klees  v. 
Chicago  &  E.  I.  R.  Co.  (1896)  68  111. 
App.  244  (engineer  of  switching  crew, 
and  engineer  and  brakeman  of  a  road 
train). 

A  motorman  of  one  electric  car  is 
not  the  fellow  servant  of  the  conductor 
on  another  car  on  another  line,  where 
the  lines  were  under  the  charge  of  dif- 
ferent superintendents.  Bennett  v.  Chi- 
cago City  R.  Go.  (1910)  243  111.  420, 
90  N.  E.  735. 

A  brakeman  on  a  freight  train  is  not 
the  fellow  servant  of  the  members  of 
the  crew  of  another  freight  train.  Al- 
drich  V.  Illinois  C.  R.  Go.  (1909)  241 
111.  402,  132  Am.  St.  Rep.  220,  89  N. 
E.  702. 

The  crew  on  one  cable  car  are  not  the 
fellow  servants  of  the  crew  on  another. 
Chicago  City  R.  Co.  v.  Leach  (1904) 
208  111.  198,  100  Am.  St.  Rep.  216,  70 
N.   E.   222. 

The  operating  crews  of  two  trains  on 
the  same  road,  under  one  general  man- 
agement, may  be  fellow  servants  within 
the  rule  and  definition  which  obtains 
in  Illinois.  Illinois  C.  R.  Co.  v.  Ring 
(1905)    119  111.  App.  294. 
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In  Wisconsin  it  has  been  held,  with 
regard  to  an  injury  received  in  Illinois, 
that  the  conductor  and  brakeman  on  a 
freight  train,  who  negligently  leave  the 
train  standing  on  the  track  without  dis- 
playing the  proper  signals,  are  fellow 
servants  of  a  fireman  on  another  train, 
who  is  injured  by  a  collision  resulting 
from  such  negligence.  MacCarthy  v. 
Whitcomb  (1901)  110  Wis.  113,  85  N. 
W.  707. 

In  Missouri,  coservice  has  been  held 
to  be  a  defense  where  a  brakeman  failed 
to  set  brakes  on  cars  left  on  the  main 
track  while  others  were  being  switched 
on  to  a  siding,  and  the  unsecured  cars 
got  into  motion  and  collided  with  an- 
other train,  killing  the  fireman  thereon. 
Relyea  v.  Kansas  City,  Ft.  8.  &  G.  R. 
Co.  (1892)  —  Mo.  — ,  19  S.  W.  1116, 
affirmed  in  Banc  (1892)  112  Mo.  86, 
18  L.R.A.  817,  20  S.  W.  480.  The  di- 
vision court  said:  "In  this  case  each 
servant  was  under  the  immediate  com- 
mand of  his  own  conductor,  it  is  true; 
but  that  fact  does  not  constitute  a  de- 
cisive or  controlling  circumstance.  Many 
cases  may  be  instanced  where  different 
gangs  of  men,  each  gang  under  the 
orders  of  its  own  foreman,  are  clearly 
coservants  within  the  rule  of  exemption. 
It  does  appear  in  this  case  that  train 
52  left  Thayer  and  pursued  its  trip 
under  the  orders  of  the  train  des- 
patcher;  and  it  is  fair  to  presume  that 
the  other  trains  made  their  trips  under 
orders  emanating  from  the  same  source. 
The  injured  and  offending  servants 
were  operating  trains  over  the  same 
section  of  the  road.  Though  sometimes 
far  apart,  they  were  necessarily  thrown 
into  close  relation  in  respect  to  the 
performance  of  their  worlc  and  they 
were  engaged  in  the  same  department 
of  service.  They  were,  in  our  opinion, 
coservants  within  the  fair  meaning  of 
the  rule  of  exemption,  so  that  defend- 
ant is  not  liable  for  injuries  inflicted  by 
one  upon  the  other."  In  the  opinion 
delivered  by  the  court  in  banc,  stress 
was  laid  on  the  fact  that  both  servants 
were  under  orders  of  the  same  train 
despatcher.  To  the  same  effect.  Ham  v. 
St.  Louis  &  8.  F.  R.  Go.  (1909)  136  Mo. 
App.  17,  117  S.  W.  108. 

The  motorman  on  one  street  car  is 
the  fellow  servant  of  the  conductor  of 
another.  8tocks  v.  St.  Louis  Transit 
Co.  (1904)  106  Mo.  App.  129,  79  S.  W. 
1176. 

M.  &  S.  Vol.  IV.— 259. 


Coservice  has  been  denied  to  exist  be- 
tween the  engineer  of  one  ordinary 
train  and  the  brakeman  of  another. 
Louisville  &  N.  R.  Co.  v.  Robinson 
(1868)  4  Bush,  507;  Louisville.  G.  & 
L.  R.  Co.  V.  Cavens  (1873)  9  Bush, 
559 ;  Kentucky  G.  R.  Co.  v.  Ackley 
(1888)  87  Ky.  278,  12  Am.  St.  Rep. 
480,  8  S.  W.  691  (no  opportunity  to 
exercise  watchfulness  over  the  negligent 
servant).  In  the  last  two  cases  the  de- 
linquent was  a  conductor. 

Neither  the  conductor  nor  engineer 
nor  brakeman  of  a  work  train  with 
which  a  freight  train  collides  is  a  fel- 
low servant  of  the  head  brakeman  on 
the  freight  train,  in  the  sense  that 
he  cannot  recover  from  the  master  for 
their  negligence.  Louisville  d  N.  R.  Go. 
v.  Brown  (1908)  127  Ky.  732,  13 
L.R.A.(N.S.)   1135,  106  S.  W.  795. 

The  members  of  a  switching  crew  in 
charge  of  a  different  train  are  not  fel- 
low servants  of  a  brakeman  on  a  water 
train.  Cincinnati,  N.  0.  <&  T.  P.  R.  Co. 
V.  mil  (1905)  28  Ky.  L.  Rep.  530,  89 
S.  W.  523. 

The  operatives  of  a  construction 
train  are  not  fellow  servants  of  an  em- 
ployee engaged  in  firing  a  steam  shovel 
in  the  construction.  Oliver  v.  Roach 
(1907)  31  Ky.  L.  Rep.  284,  102  S.  W. 
274. 

Motormen  on  different  cars  of  the 
same  company,  operating  on  the  same 
line,  are  not  fellow  servants.  Louis- 
ville R.  Co.  V.  Baynes  (1910)  —  Ky. 
— ,  128  S.  W.  1055 ;  Louisville  R.  Co.  v. 
Eibbitt  (1910)  139  Ky.  43,  129  S.  W. 
319;  Milton  v.  Frankfort  &  V.  Traction 
Co.   (1910)   139  Ky.  53,  129  S.  W.  322. 

A  motorman  on  one  line  of  a  street 
railroad  is  not  the  fellow  servant  of  a 
conductor  on  an  intersecting  line.  Poil- 
lon  v.  Louisville  R.  Co.  (1910)  140  Ky. 
707,  131  S.  W.  996. 

As  to  the  Kentucky  doctrine,  see 
§  1478,  post. 

In  West  Virginia  it  has  been  held 
that  there  is  no  coservice  between  an 
engineer  and  the  conductor  on  another 
train.  Madden  v.  Chesapeake  <t  0.  R. 
Co.  (1886)  28  W.  Va.  610,  57  Am.  Rep. 
695. 

The  conductor  of  a  passenger  train 
cannot  be  regarded  as  in  a  separate 
department  of  service  from  a  brakeman 
of  a  freight  train,  so  as  to  render  the 
railroad  company  liable  for  injury  to 
the  latter  by  his,  negligence.  Louisville 
&  N.  R.  Go.  v.  Dillard  (1905)  114  Tenn. 
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240,  69  L.R.A.  746,  108  Am.  St.  Rep. 
894,  86  S.  W.  313,  4  Ann.  Cas.  1028. 

(d)  Servants  handling  trains,  and 
switchmen. — A  switchman  has  been 
held  a  fellow  servant  of  the  men  oper- 
ating an  ordinary  freight  train.  Rut- 
ledge  V.  Missouri  P.  B.  Co.  (1894)  123 
Mo.  121,  24  S.  W.  1053  (in  banc) 
affirmed  in  (1894)  123  Mo.  140,  27  S. 
W.  327  (by  whole  court  without  argu- 
ment ) . 

And  a  like  ruling  has  been  made  in 
several  Illinois  cases  where  a  switch- 
man was  injured  by  the  negligence  of  a 
switch  engineer.  Stafford  v.  Chicago, 
B.  &  Q.  R.  Co.  (1885)  114  111.  244,  2  N. 
E.  185;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Henry  (1880)  7  111.  App.  322;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Touhy  (1887)  26 
111.  App.  99;  Warmington  v.  Atchison, 
T.  &  8.  F.  R.  Co.  (1891)  46  Mo.  App. 
159. 

A  tower  switchman  is  a  fellow  serv- 
ant of  a  fireman  and  an  engineer. 
Cleveland,  G.  C.  &  St.  L.  R.  Co.  v.  Law- 
ler   (1901)    94  111.  App.  36. 

The  crews  of  switch  engines  are  not, 
as  a  matter  of  law,  fellow  servants  of  a 
switchman.  Gurnea  v.  Baltimore  d  0. 
R.  Co.    (1910)    157  111.  App.  331. 

An  engineer  operating  an  engine  in  a 
yard  is  not  a  fellow  servant  of  a  switch- 
man. Hoioard  v.  Chesapeake  &  0.  R. 
Co.  (1906)  28  Ky.  L.  Rep.  89],  90  S.  W. 
950. 

In  Louisville  d  N.  R.  Go.  v.  Sheets 
(1890)  11  Ky.  L.  Rep.  781,  13  S.  W. 
248,  a  yard  switchman  was  held  not  to 
be  a  fellow  servant  of  an  engineer  of 
an  ordinary  train,  but  the  decision  was 
determined  by  difference  of  grade  rath- 
er than  difference  of  department.  See 
§  1478,  post. 

(e)  Servants  handling  trains,  and 
express  and  baggage  men. — There  is  no 
coservice,  as  matter  of  law,  between  a 
baggageman  and  an  engineer.  Chicago 
&  A.  R.  Co.  v.  Swan  (1898)  176  111. 
424,  52  N.  E.  916,  affirming  (1897)  70 
111.  App.  331  (declaration  alleging  facts 
not  sufficient  to  show  coservice).  Nor 
between  a  baggageman  and  a  brakeman. 
American  Exp.  Go.  v.  Risley  (1898)  77 
111.  App.  476,  affirmed  in  (1899)  179 
111.  295,  53  N.  E.  558. 

In  Central  Trust  Co.  v.  Walash,  St. 
L.  &  P.  R.  Co.  (1888)  34  Fed.  616, 
where  it  was  held  that  an  expressman 
and  a  baggageman  of  a  passenger  train 
were  not  fellow  servants,  the  court 
quotes  Illinois  cases,  l>ut  seems  also  to 


consider  that  the  freight  train  employ- 
ees represented  the  master  at  the  time 
of  a  collision  caused  by  running  past 
a  train,  contrary  to  regulations.  The 
latter  conception  is  clearly  erroneous. 

(f )  Servants  handling  trains,  and  car 
inspectors,  or  car  repairers. —  (See  also 
§  1428,  note  1,  ante. )  Servants  operating: 
trains  and  car  repairers  have  been  de- 
nied to  be  coservants  in  Renfro  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1885)  86  Mo. 
302  (train  negligently  backed  by 
switching  crew)  ;  Richmond  &  D.  R.  Co. 
V.  Norment  (1887)  84  Va.  167,  10  Am, 
St.  Rep.  827,  4  S.  E.  211;  Illinois  C.  R. 
Co.  V.  Billiard  (1896)  99  Ky.  684,  37 
S.  W.  75  (see  §  1478,  post,  for  Ken- 
tucky doctrine)  ;  Daniels  v.  Union  P.  R. 
Co.  (1890)  6  Utah,  357,  23  Pac.  762: 
(this  case,  in  which  the  car  inspector 
was  the  delinquent,  was  affirmed  in 
Union  P.  R.  Go.  v.  Daniels  (1894)  152 
U.  S.  684,  38  L.  ed.  597,  14  Sup.  a. 
Rep.  756,  but  on  the  ground  of  the  non- 
assignability of  the  duty  of  inspectingr 
cars)  ;  Chicago  &  A.  R.  Co.  v.  Hoyt 
(1887)  122  111.  369,  12  N.  E.  225;  Mc- 
Murray  v.  St.  Louis,  I.  M.  &  S.  R.  Co^ 
(1910)  225  Mo.  272,  125  S.  W.  751; 
Kelly  V.  Union  P.  R.  Co.  (1910)  141 
Mo.  App.  490,  125  S.  W.  818. 

In  Chicago  &  A.  R.  Co.  v.  Hoyt,  su- 
pra, the  circumstance  which  was  re- 
garded as  conclusively  negativing  com- 
mon employment  was  that  the  duties 
of  the  engine  driver  in  connection  with 
his  train  ceased  at  or  before  the  tim& 
it  was  the  inspector's  duty  to  go  upon 
it  to  begin  his  work  of  inspection.  The- 
court  said :  "Inspecting  cars  after  they 
are  delivered  in  the  yards  can  have  no 
relation  or  connection  with  the  running 

of    trains    at    distant    points 

Plaintiff  and  the  engine  driver  were  not 
engaged  in  the  same  business  at  all. 
It  was  distinct  and  wholly  different^ 
and  had  each  continued  in  his  particu- 
lar business  for  any  indefinite  period,, 
it  is  hardly  probable  they  would  have- 
been  brought  into  any  relation  where- 
one  might  have  exercised  an  influence 
over  the  other  promotive  of  proper  cau- 
tion. In  the  very  nature  of  the  busi- 
ness each  was  engaged  in,  it  was  im- 
practicable for  one  to  have  had  any 
influence  over  the  other  promotive  of 
proper  caution,  or  otherwise.  They 
were  strangers  to  each  other,  and  might 
have  remained  so  for  an  indefinite  time,, 
so  far  as  anything  in  their  business  re- 
lations  would   have   brought   them   to- 
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gether.  It  is  true  they  might  have 
been  fellow  servants  in  the  strictest 
sense,  and  yet  they  might  not  have  been 
associated  an  hour  before  the  happen- 
ing of  the  injury.  What  is  meant  is,  if 
the  parties  continue  to  be  engaged  in  a 
common  service  they  -will  be  habitually 
associated,  so  that  they  may  exercise 
any  influence  over  each  other  promotive 
of  common  safety.  That  never  could 
have  occurred  in  this  case,  for  the  ob- 
vious reason  the  duties  of  the  engine 
driver  ceased  at  or  before  plaintiff's 
would  begin,  so  that  it  would  be  im- 
possible for  one  to  exercise  any  influ- 
ence whatever   over  the   other." 

This  reasoning  seems  to  suggest  that 
there  may  be  a  distinction  between  ordi- 
nary engineers  and  those  whose  duties 
are  confined  to  switching,  and  two  ear- 
lier cases  in  Illinois  expressly  predicate 
coservice  between  switch  engineers  and 
car  repairers.  Chicago  &  A.  R.  Co.  v. 
Murphy  (1870)  53  111.  336,  5  Am.  Rep. 
48  (car  repairer  struck  by  switch  en- 
gine while  walking  along  the  track) ; 
Valtes  V.  Ohio  d  M.  B.  Co.  (1877)  85 
111.  500    (same  facts). 

But  in  Webb  v.  Denver  &  R.  G.  R.  Co. 
(1891)  7  Utah,  363,  26  Pac.  981,  a  di- 
rectly opposite  view  was  taken,  and  this 
agrees  with  the  Renfro  Case  (1885)  86 
Mo.  302. 

In  West  Virginia  also  it  has  been 
held  that  a  carpenter  repairing  cars 
and  an  engineer  are  coservants.  Vn- 
fried  v.  Baltimore  &  0.  R.  Go.  (1890) 
34  W.  Va.  260,  12  S.  E.  512  (injury 
caused  by  mismanagement  of  locomo- 
tive ) . 

The  question  as  to  the  negligence  of 
an  engineer  in  putting  the  air  brakes 
in  motion  and  thereby  causing  an  in- 
jury to  an  inspector  who  was  under  a 
car  should  be  withdrawn  from  the  jury, 
where  the  inspector  in  his  hearing  had 
just  before  expressed  his  satisfaction 
with  the  working  of  such  machinery, 
but  warned  him  to  be  "careful,"  which 
warning  he  supposed  had  reference  to 
other  duties  of  the  inspector  about  the 
train.  Eoklund  v.  OhXcago,  St.  P.  M. 
&  0.  R.  Co.  (1897)  52  Neb.  729,  73  N. 
W.  224. 

A  switchman  and  a  car  repairer  are 
not  coservants.  McNaughton  v.  Cale- 
donian R.  Co.  (1857)  19  Sc.  Sess.  Cas. 
2d  series,  271  (cited  with  approval  by 
Field,  J.,  in  Chicago,  M.  &  St.  P.  R.  Co. 
V.  Ross  [1884]  112  U.  S.  377,  28  L.  ed. 
787,    5   Sup.    Ct.   Rep.    184);    Pool  v. 


Southern  P.  Go.  (3891)  7  Utah,  303,  26 
Pac.  654  (the  car  repairer  in  this  case 
usually  worked  in  the  shop,  but  occa- 
sionally made  small  repairs  in  the  yard, 
and  the  switchman  was  under  the  di- 
rection of  the  yard  master.  At  all 
events,  they  are  not  coservants,  as  mat- 
ter of  law)  ;  Chicago  &  E.  R.  Co.  v. 
Eneirim  (1892)  48  111.  App.  243 
(1894)  152  111.  458,  43  Am.  St.  Rep. 
259,  39  N.  E.  324.  Contra,  see  Corbett 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1887) 
26  Mo.  App.  621,  where  the  "depart- 
mental doctrine"  was  rejected.  But  in 
view  of  the  more  recent  decisions  by  the 
supreme  court  this  ruling  is,  perhaps, 
no  longer  law  in  Missouri. 

A  car  repairer  is  not  a  fellow  servant 
of  a  motorman  on  a  street  car,  by 
whose  negligence  he  is  injured.  Stucke 
V.  Orleans  R.  Co.  (1898)  50  La.  Ann. 
188,  23   So.  342. 

A  hostler  in  charge  of  an  engine  run- 
ning through  a  yard  is  not  a  fellow 
servant  of  a  car  inspector  at  work 
therein.  Louisville  d  N.  R.  Co.  v.  Lowe 
(1904)  118  Ky.  260,  65  L.R.A.  122,  80 
S.  W.  768. 

It  cannot  be  declared  as  a  matter  of 
law  that  a  car  repairer  is  a  fellow  serv- 
ant with  the  members  of  a  construction 
gang,  for  the  reason  that  the  former 
may,  and  usually  does,  repair  all  kinds 
of  cars,  most  of  which  have  no  connec- 
tion or  relation  with  the  construction 
of  the  road  upon  which  they  run.  Mc- 
Murray  v.  St.  Louis,  I.  M.  d  S.  R.  Co. 
(1910)  225  Mo.  272,  125  S.  W.  751. 

One  employed  to  paint  cars  in  a  very 
large  car-manufacturing  plant  requir- 
ing various  and  distinct  branches  of 
labor,  and  who  works  under  the  general 
paint  foreman,  is  not  a  fellow  servant 
of  the  switching  crew  employed  and  su- 
perintended by  the  general  superintend- 
ent, to  move  cars  as  the  exigencies  of 
the  work  require,  over  whom  the  paint 
foreman  has  no  authority.  Koerner  v. 
St.  Louis  Car  Co.  (1907)  209  Mo.  141, 
17   L.R.A.(N.S.)    292,    107   S.   W.   481. 

The  members  of  a  switching  crew  are 
not  fellow  servants  of  a  car  inspector, 
injured  because  of  their  negligence. 
Lancaster  v.  Atchison,  T.  d  S.  F.  R.  Co. 
(1910)  143  Mo.  App.  163,  127  S.  W. 
607. 

A  roundhouse  inspector  is  not  the 
fellow  servant  of  a  brakeman.  Mis- 
souri, K.  d  T.  R.  Co.  V.  Wise  (1908)  — 
Tex.  Civ.  App.  — ,  106  S.  W.  465,  afr 
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firmed  in   (1908)    101  Tex.  459,  109  S. 
W.  112. 

(g)  Servants  handling  trains,  and 
watchmen. — An  engineer  is  not  a  co- 
servant  of  a  watchman  at  a  bridge. 
Pike  V.  Chicago  &  A.  B.  Co.  (1890)  41 
Fed.  95.  Here  the  watchman  has  noth- 
ing to  do  with  the  operation  of  the 
trains,  and  the  disconnection  of  duties 
is  obvious. 

On  the  other  hand,  a  watchman  at  a 
curve  of  a  cable  street  railroad,  whose 
duty  is  to  signal  approaching  cars  to 
stop  and  start,  so  that  they  will  not 
nieet  upon  the  curve,  is  a  fellow  serv- 
ant with  the  gripman.  Murray  v.  St. 
Louis,  C.  &  W.  R.  Co.  (1889)  98  Mo. 
573,  5  L.R.A.  735,  14  Am.  St.  Rep.  661, 
12  S.  W.  252.  Here  both  are  employed 
in  operating  the  car, — the  one  from  the 
car  and  the  other  from  the  ground, — 
"engaged  in  the  same  department  of 
work,  and  their  common  business  was 
such  that  one  could  exercise  a  preven- 
tive care  over  the  other." 

So,  the  crew  of  a  switching  engine 
used  in  making  up  trains  and  a  night 
watchman  at  a  street  crossing  where 
such  engine  is  constantly  passing  and 
repassing  are  deemed  to  be,  as  matter 
of  law,  in  habitual  consociation,  and, 
therefore,  fellow  servants.  Chicago  &  E. 
I.  R.  Co.  v.  Geary   (1884)   110  111.  383. 

A  towerman  in  charge  of  gates  at  a 
crossing  is  not  the  fellow  servant  of 
the  foreman  of  a  switching  crew.  Chi- 
cago &  A.  R.  Co,  V.  Wise  (1903)  206 
111.   453,   69   N.   E.   500. 

A  gateman  and  the  foreman  of  a 
switching  crew  are  not  fellow  serv- 
ants. Chicago  &  A.  R.  Co.  v.  Wise 
(1903)    206  111.  453,  69  N.  E.  500. 

(h)  Simtching  crews  in  yards. — The 
authorities  are  in  conflict  as  to  the 
relation  which  servants  regularly  at- 
tached to  the  different  switching  crews 
hold  to  other  crews  in  the  same  yard. 

In  Illinois  it  is  held  that  the  mem- 
bers of  two  switching  crews  working  in 
the  same  yard,  and  performing  duties 
almost  identical  in  character,  are  fel- 
low servants,  as  matter  of  law,  though 
under  different  foremen.  Chicago  <&  E. 
I.  R.  Co.  V.  Driscoll  (1898)  176  111.  330, 
52  N.  E.  921,  reversing  (1897)  70  111. 
App.  91;  Tierney  v.  Chicago  Junction 
R.  Co.  (1901)  92  111.  App.  631;  Chicago 
&  A.  R.  Co.  V.  Stallings  (1900)  90  111. 
App.  609;  O'Leary  v.  Wabash  R.  Go. 
(1893)  52  111.  App.  641  (where  stress 
was  laid  on  the  fact  that  the  two  crews 


were  under  the  direction  of  the  same 
road  master ) . 

But  the  switching  crews  on  different 
trains  are  not  to  be  held  fellow  serv- 
ants, where  each  crew  was  engaged  in 
its  own  particular  duties  in  the  running 
of  the  respective  trains.  Illinois  C.  R. 
Co.  V.  Jones  (1901)  97  111.  App.  131. 

It  has  been  said  that  the  crews  of 
different  switch  engines,  frequently 
meeting  each  other  in  the  discharge  of 
their  duties,  running  upon  the  same 
track,  and  brought  into  frequent  asso- 
ciation, so  that  "their  movements  with 
relation  to  each  other  are  governed  by 
a  consideration  of  their  mutual  safety 
and  convenience,"  are  fellow  servants, 
though  all  or  any  number  of  their  hours 
of  service  are  not  the  same.  Elgin,  J. 
d  E.  R.  Co.  V.  Malaney  (1894)  59  111. 
App.  114  ("in  that  service  they  were 
brought  into  frequent  association,  so 
that  they  might  exercise  mutual  influ- 
ence upon  each  other  promotive  of  prop- 
er  caution"). 

In  Nebraska,  also,  the  doctrine  is 
that  the  foreman  of  one  of  two  switch- 
ing crews  in  a  switch  yard,  though  a 
vice  principal  of  those  of  his  own  crew, 
is  a  fellow  servant  of  the  members  of 
the  other  crew,  where  both  crews  are 
under  the  control  and  direction  of  the 
same  yard  master,  and  the  foreman  has 
no  control  or  direction  over  the  mem- 
bers of  the  other  crew.  Missouri  P.  R. 
Co.  V.  Lyons  (1898)  54  Neb.  633,  75  N. 
W.  31  (instruction  to  opposite  effect 
erroneous — members  of  both  crews  said 
to  be  "consociated"  in  the  same  depart- 
ment, though  three  of  the  cases  cited 
are  Indiana  decisions,  and  therefore 
emanate  from  a  court  which  has  reject- 
ed the  "consociation"  doctrine). 

In  Utah,  on  the  other  hand,  a.  fore- 
man of  one  of  several  switching  crews 
in  a,  yard  is  held  not  a  fellow  servant 
of  a  member  of  a  crew  other  than  his 
own.  Armstrong  v.  Oregon  Short-Line 
&  U.  N.  R.  Co.  (1893)  8  Utah,  420,  32 
Pac.  693. 

Whether  a  switchman  working  some- 
times in  one  of  four  crews,  and  some- 
times in  another,  is  consociated  with 
other  members  of  such  crews  is  a  ques- 
tion of  fact.  Chicago,  B.  &  Q.  R.  Go.  v. 
Fitzgerald  (1890)   40  111.  App.  476. 

The  foreman  of  a  crew  making  up 
trains  and  a  servant  whose  duty  it  is 
to  watch  and  report  his  conduct  are  co- 
servants.  Chicago  &  E.  I.  R.  Go.  v. 
Geary    (1884)     110    111.    385     (plaintiff 
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could  not  perform  his  duty  without  con-  Crane  Co.  v.  Hogan  ( 1907 )  228  111.  338 

stantly  watching  the   train  crews).  81  N.  E.  1032. 

Two  switching  crews  in  the  employ  (j)  Servants  handling  ordinary  trains 
of  different  railroad  companies,  though  and  servants  employed  in  the  re- 
using the  same  track  for  their  trains,  pair  or  construction  of  the  permanent 
their  duties  not  being  such  as  to  bring  way  and  its  appurtenances. —  (This  and 
them  into  habitual  consociation,  and  so  the  three  following  subdivisions  should 
cause  them  to  exercise  m,  mutual  influ-  be  read  in  connection  with  §  1428 
ence  on  each  other  promotive  of  proper  ante.)  So  far  as  regards  servants 
caution,  are  not  to  be  regarded  as  fel-  handling  a  train  and  servants  engaged 
low  servants.  Tierney  v.  Chicago  June-  in  work  upon  the  permanent  way,  which 
tion  R.  Go.  (1901)  92  111.  App.  631  the  operation  of  the  train  does  not  di- 
(cars  shunted  without  anyone  on  rectly  facilitate  and  further,  the  rule  is 
them).  that,  under  normal  circumstances,  these 

Two    switchmen    in    the    same    crew  classes  of  employees  are  not  fellow  serv- 

are  fellow  servants.     Illinois  C.  R.  Co.  ants.     This  rule  has  been  applied  where 

V.  Stewart   ( 1901 )   23  Ky.  L.  Rep.  637,  the  servants  whose  relation  to  the  train- 

63  S.  W.  596.  men  was   in   question  were  engaged  in 

(i)    Servants     handling     trains    and  track   repairing.      Sullivan  v.   Missouri 

servants    loading   cars.— A    laborer    en-  P.  R.  Co.   (1889)   97  Mo.  113,  10  S.  W. 

gaged     in    unloading     cars     is     not     a  852   (no  proper  lookout  was  kept; — this 

fellow    servant    of    the    engineer    of    a  case  seems  to  overrule  Rohback  v.  Pa- 

locomotive  which   drives   another   train  cific  R.  Co.  [1869]  43  Mo.  187,  where  a 

of     cars     against     the     one     on     which  contrary  decision  as  to  the  relations  of 

the  laborer  is  working.     North  Chicago  the    same    servants   was   given,    though 

Rolling  Mill  Co.  v.  Johnson  (1885)   114  Black,  J.,  in  Parker  v.  Hannibal  &  St. 

111.  57,  29  N.  E.  186.  J.  R.  Co.  [1891]  109  Mo.  362,  18  L.R.A. 

A  track  repairer  is  not  a  fellow  serv-  802,   19  S.  W.   1119,  seeks  to  reconcile 

ant   of    employees    engaged    in   loading  the  two  cases  on  the  ground  that  in  the 

cars.     Lyons   v.   Joseph   T.   Ryerson  &  earlier   decisions   the   men  were   all   at 

Son  (1909)  242  111.  409,  90  N.  E.  288.  work  in  the  same  yard,  and  for  aught 

A    section     hand    unloading    cinders  that  appeared  were  under  the  same  fore- 

from  a  train  is  not  a  fellow  servant  of  man,     and     in     constant     association)  ; 

a  member  of  the  train  crew,  sent  back  Schlereth  v.  Missouri  P.  R.  Go.   (1892) 

as    a    flagman    to    protect    the    train.  115  Mo.  87,  21  S.  W.  1110;  Swadley  v. 

Nordhaus    v.    Vandalia   R.    Co.    (1909)  Missouri  P.  R.  Co.   (1893)   118  Mo.  268, 

242    111.    166,    89   N.    E.    974,    affirming  40   Am.   St.   Rep.   366,   24   S.   W.   140; 

(1909)    147  111.  App.  274,  McEenna  v.  Missouri  P.  R.  Go.   (1893) 

In  Cleveland,   C.   C.  &  St.  L.  R.  Oo.  54  Mo.  App.  161   (assumed  arguendo)  ; 

V.  Surrells   (1904)    115  111.  App.  615,  it  Pittsburg,  Ft.  W.  &  C.  R.  Go.  v.  Powers 

was  held  that  the  enigneer  of  an  extra  (1874)   74  111.  341;  Toledo,  W.  d  W.  R. 

work  train  and  a  section  hand  who  was  Go.   v.    O'Connor    (1875)     77     111.     391 

unloading  ties  from  the  train  were  not  (hand  car  run  into)  ;  Chicago  &  N.  W. 

fellow  servants.  H-  Co.  v.  Moranda  (1879)  93  III.  302,  34 

Employees  loading  cars  with  coal  are  Am.  Rep.   168    (trackman  injured  by  a. 

not  fellow  servants  of  a  brakeman   in-  lump  of  coal  which  the  fireman  threw 

iured  bv  their  negligence.     Louisville  S  from  an  engine)  ;   Chicago  &  A.  R.  Co. 

N.  R.   Co.   V.   CZari;    (1908)    32  Ky.   L.  v.  Gullen .  (ISOO)   187  111.  523,  58  N.  E. 

Rep.  736,  106  S.  W.  1184.  455,  affirming    (1899)    87  111.  App.  374 

An  employee  engaged  in  unloading  (section  foreman  was  struck  by  a  de- 
cars  is  not  the  fellow  servant  of  those  fective  car  door  which  the  trainmen  al- 
in  charge  of  an  engine  which  bumps  in-  lowed  to  swing  out  while  the  train  was 
to  the  car.  Illinois  G.  R.  Go.  v.  Mayes  moving)  ;  Chicago  £  A.  R.  Co.  v.  l^laton 
(1911)    142  Ky.  382,  134  S.  W.  436.  (1901)    96    111.    App.    570,    affirmed    in 

A  switchman  and  a  servant  engaged  (1902)    194  111.  441,   88  Am.   St.  Rep. 

in  loading  freight  cars  are  not  coserv-  161,  62  N.  E.  784;  St.  Louis  &  S.  F.  R. 

ants.     Chicago,   R.   I.   &   P.  R.   Go.   v.  Go.  v.  Weaver   (1886)   35  Kan.  412,  57 

Henry  (1880)   7  111.  App.  322.  Am.  Rep.  176,  11  Pac.  408  (section  fore- 

But  the  crew  on  a  shift  engine  in  an  man    and    trainmen    held    to    have    no 

industrial  plant  are  fellow  servants  of  means    of    knowing    anything    of    each 

an  employee  engaged  in  loading  the  car.  other's  qualifications)  ;    Nashville  &  C. 
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R.  Co.  V.  Carroll  (1871)  6  Heisk.  347; 
Louisville  &  N.  R.  Co.  v.  Filbern  { 1869 ) 
6  Bush,  574,  99  Am.  Dec.  690;  Union 
P.  R.  Co.  V.  Eriokson  (1894)  41  Neb.  1, 
29  L.R.A.  137,  59  N.  W.  347;  Omaha  & 
R.  Valley  R.  Co.  v.  Krayenbuhl  (1896) 
48  Neb.  553,  67  N.  W.  447;  Chicago  & 
E.  I.  R.  Co.  V.  Shannon  (1892)  43  111. 
App.  540  (train  was  driven  forcibly  by 
switching  engineer  against  a  dead  car 
behind  which  the  track  repairer  had 
stepped  to  avoid  another  train). 

Laborers  unloading  rails.  Peoria,  D. 
d  E.  R.  Co.  V.  Johns  (1892)  43  111. 
App.  83  (engineer  failed  to  report  de- 
fect in  engine). 

A  servant  working  in  a  quarry  oper- 
ated by  railroad  and  men  in  charge  of 
passing  train  are  not  coservants. 
Church  V.  Chicago  &  A..  R.  Co.  (1893) 
119  Mo.  203,  23  S.  W.  1056;  Dixon  v. 
Chicago  &  A.  R.  Co.  (1891)  109  Mo.  413, 
18  L.R.A.  792,  19  S.  W.  412. 

In  Kentucky  an  engineer  and  a  sec- 
tion laborer  temporarily  engaged  under 
him  in  getting  a  locomotive  back  on  the 
track  are  not  fellow  servants.  Louis- 
ville &  N.  R.  Co.  V.  Collins  (1865)  2 
Duv.  114,  87  Am.  Dec.  486,  but  the  de- 
cision rests  partly  upon  the  superiority 
of  the  engineer's  grade. 

A  sectionmau  is  not  a  coaervant  of 
one  employed  to  load  tenders  with  coal. 
Union  P.  R.  Co.  v.  Eriokson  (1894)  41 
Neb.  1,  29  L.R.A.  137,  59  N.  W.  347. 

A  locomotive  engineer  and  member  of 
fence  gang  are  not  fellow  servants,  as 
matter  of  law.  Louisville,  E.  &  St.  L. 
Consol.  R.  Co.  V.  Hawthorn  (1893)  147 
111.  226,  35  N.  E.  534,  affirming  (1892) 
45  111.  App.  635. 

A  track  foreman  is  not  the  fellow 
servant  of  an  engineer.  Baltimore  &  0. 
R.  Co.  V.  Taylor  (1911)  109  C.  C.  A. 
172,  186  Fed.  828. 

Members  of  a  train  crew  are  not  in 
the  same  department  as  section  men, 
riding  to  their  work  on  the  train.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Harmon 
(1908)   85  Ark.  503,  109  S.  W.  295. 

The  men  operating  a  train  and  a 
track  walker  are  in  separate  depart- 
ments. Louisville  &  N.  R.  Co.  v.  Davis 
(1903)  115  Ky.  270,  71  S.  W.  658. 

An  engineer  is  not  the  fellow  servant 
of  an  employee  at  work  in  a  pit,  clean- 
ing another  engine.  Mullin  v.  North- 
ern P.  R.  Co.  (1905)  38  Wash.  550,  80 
Pac.  814. 

A  section  foreman  is  not  the  fellow 
servant  of  a  brakeman.    Missouri,  K.  <£ 


T.  R.  Co.  V.  Wise   (1908)   —  Tex.  Civ. 
App.   — ,    106    S.    W.    465,    affirmed    in 

(1908)  101  Tex.  459,  109  S.  W.  112. 
An  engineer  of  a  passenger  train   is 

not  the  fellow  servant  of  a  section  hand. 
Degonia  v.  St.  Louis,  I.  M.  d  S.  R.  Co. 

(1909)  224  Mo.  564,  123  S.  W.  807. 

A  brakeman  in  charge  of  cars  on  an 
elevated  trainway  is  not  the  fellow  serv- 
ant of  a  track  hand.  Hale  v.  Crown 
Columbia  Pulp  d  Paper  Co.  (1909)  56 
Wash.  236,  105  Pac.  480. 

The  operatives  of  a  train  carrying 
employees  engaged  in  the  construction 
of  a  railroad  grade  to  their  work  are 
not  the  fellow  servants  of  the  latter. 
Jachetta  v.  San  Pedro,  L.  A.  d  8.  L.  R. 
Co.  (1909)  36  Utah,  470,  —  L.R.A. 
(N.S.)   — ,  105  Pac.  100. 

A  motorman  is  not  the  fellow  serv- 
ant of  a  laborer  engaged  in  driving  the 
spikes  on  the  track.  Nocita  v.  Omaha 
d  C.  B.  Street  R.  Co.  (1911)  89  Neb. 
209,  131  N.  W.  214. 

A  fireman  on  a  running  train  has 
been  held  a  fellow  servant  with  a  sec- 
tion foreman  in  delivering  from  the 
train,  as  it  passes,  a  message  for  the 
latter  tied  around  a  piece  of  coal.  Card 
V.  Eddy  (1894)  129  Mo.  510,  36  L.R.A. 
806,  28  S.  W.  979  (see  an  extract  from 
the  opinion  in  this  case,  §  1429,  ante). 

A  carpenter  in  a  railway  yard  and  an 
engineer  are  not  coservants.  Egmann  v. 
East  St.  Louis  Connecting  R.  Co. 
(1896)   65  111.  App.  345. 

A  member  of  a  bridge  crew  and  the 
employees  operating  a.  train  with  which 
he  has  nothing  to  do  are  not  coservants. 
Freeman  v.  Illinois  G.  R.  Co.  (1901) 
107  Tenn.  340,  64  S.  W.  1  ("duties  and 
labors  entirely  distinct"). 

But  upon  both  principle  and  author- 
ity, it  is  apparent  that  in  spite  of  the 
prima  facie  disconnection  of  duties  in 
these  cases,  the  master  may  still  escape 
liability  if  he  can  show  that  the  serv- 
ants were,  as  a  matter  of  fact,  conso- 
ciated. 

In  Cleveland,  C.  C.  d  St.  L.  R.  Co. 
y.  McLaughlin  (1894)  56  111,  App.  53, 
it  was  left  to  the  jury  to  say  whether  a 
road  supervisor  and  an  engine  driver 
were  fellow  servants. 

But  evidence  that  a  railway  section 
foreman  who  sustained  injuries  on  a 
bridge,  alleged  to  be  due  to  the  negli- 
gence of  an  engineer  in  failing  to  ob- 
serve a  flag  placed  on  the  bridge,  had  a 
right  to  flag  the  train,  that  he  was  en- 
deavoring to  do  so  when  he  vras  injured. 
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and  that  it  was  the  engineer's  duty  to 
obey  the  signal,  does  not  sliow  such  co- 
operation as  tends  to  establish  the  re- 
lation of  fellow  servants.  Peoria,  D.  & 
E.  R.  Co.  V.  Rice    (1893)    144  111.  227, 

53  N.  E.  951.  Otherwise,  it  was  point- 
ed out,  "all  employees  of  one  employer 
would  be  fellow  servants  within  that 
rule,  whenever  it  could  be  shown  that 
one  was,  at  the  time  of  the  injury,  at- 
tempting to  prevent  another  from  com- 
mitting it." 

In  two  Virginia  cases  the  master  was 
held  liable  where  trainmen  were  injured 
by  the  negligence  of  track  repairers. 
Torian  v.  Richmond  &  A.  H.  Go.  (1887) 

54  Va.  192,  4  S.  E.  339;  Moon  v.  Rich- 
mond &  A.  R.  Go.  (1884)  78  Va.  745,  49 
Am.  Rep.  401.  The  same  ruling  would 
undoubtedly  be  made  in  any  other  state 
where  the  "consociation"  doctrine  pre- 
vails, but  it  is  probable  that  in  Virginia 
itself  these  cases  would  now  be  sustained 
only  on  the  ground  that  tbe  track  re- 
pairers were  vice  principals  as  regards 
keeping  the  roadbed  in  safe  condition. 

(k)  Servants  handling  work  trains 
and  servants  employed  on  the  ■permanent 
way. — So  far  as  these  servants  are  con- 
cerned it  is  clear  that  the  principles  ap- 
plied in  the  preceding  subdivision  will 
negative  common  employment  where  the 
track  laborers  were  not  a  part  of  the 
force  attached  to  the  work  train. 

There  is  one  ease  where  it  was  ruled 
that  a  section  hand  is  not  a  fellow  serv- 
ant of  men  in  charge  of  a  construction 
train,  unless  they  are  together  co- 
operating in  furthering  a  particular 
business  of  the  common  master.  Chi- 
cago &  A.  R.  Co.  V.  Kelly  (1887)  28  111. 
App.  655,  affirmed  in  (1889)  127  111. 
«37,  21  N.  E.  203.  The  court  laid  it 
down  that  during  the  part  of  the  day 
the  plaintiff  had  been  engaged  in  un- 
loading rock  from  a  train,  he  was  a  fel- 
low servant  of  the  trainmen,  but  not  be- 
fore or  after. 

In  Parker  v.  Hannibal  d  8t.  J.  R.  Co. 
(1891)  109  Mo.  362,  18  L.R.A.  802, 
19  S.  W.  1119,  where  four  out  of  seven 
judges  were  of  opinion  that  section 
hands  engaged  in  ballasting  the  track 
were  not  fellow  servants  of  the  men 
operating  the  material  train  which 
brought  the  stone  with  which  the  track 
was  to  be  ballasted,  the  defendant 
sought  to  take  the  case  out  of  the  gen- 
eral rule  on  the  ground  that  the  train 
was  hauling  material  for  the  sectionmon 
to  use  in  constructing  the  roadbed.    This 


contention  did  not  prevail.  Thomas,  J., 
said,  p.  405,  109  Mo.,  p.  816:  "The  train 
was,  however,  being  operated  on  the 
road,  and  I  cannot  see  why  the  train- 
men's relation  to  the  sectionmen  could 
be  changed,  simply  by  what  the  former 
hauled.  Such  a  distinction  is  arbitrary 
and  artificial,  and  hence  unsatisfactory. 
What  did  Parker  know  about  the  skill 
of  the  engineer  or  conductor  in  charge 
of  the  construction  train?  What  right 
had  he  to  inquire  into  the  operation  of 
that  train?  He  and  those  in  charge  of 
that  train  were  in  no  proper  sense  con- 
sooiated  in  the  performance  of  their  re- 
spective duties." 

But  the  employment  of  the  person  in- 
jured cannot  be  considered  distinct,  in 
the  sense  of  the  "consociation"  doctrine, 
if  it  is  of  a  character  to  make  him  a 
part  of  the  force  employed  upon  the 
train, — as,  where  the  engineer  of  a  con- 
struction train  injured  a  laborer  en- 
gaged in  unloading  iron,  by  starting  the 
train  without  the  usual  signal.  Chicago 
&  A.  R.  Co.  V.  Keefe  (1868)  47  111.  108 
(instruction  that  departments  were  dis- 
tinct, held  erroneous ) . 

A  foreman  of  a  gang  of  laborers 
hauling  dirt  with  a  train  of  flat  cars  is 
not  a  fellow  servant  of  the  conductor 
of  the  train.  Doison  v.  New  Orleans  d 
W.  R.  Co.  (1900)  52  La.  Ann.  1127,  27 
So.  670  (derailment  caused  by  con- 
ductor leaving  the  train  in  exclusive 
charge  of  the  engineer,  who  was  at  the 
rear  end  of  the  train). 

See  also  Miller  v.  Ohio  &  M.  R.  Go. 
(1887)  24  111.  App.  326  (facts  similar 
to  those  in  case  just  cited)  ;  Higgins  v. 
Missouri  &  P.  R.  Co.  (1891)  104  Mo. 
413,  16  S.  W.  409  (demurrer  sustained, 
where  the  plaintiff  was  a  laborer  on  a 
train  side-tracked  to  let  another  pass, 
and  was  injured  by  the  engineer's  start- 
ing it  without  a  signal.  "They  were 
working,"  said  the  court,  "under  the 
same  conductor,  derived  their  authority 
and  compensation  from  the  same  com- 
mon source,  and  were  engaged  in  the 
same  general  business,  though  in  a  dif- 
ferent grade  of  this  common  service"). 

Compare  also  the  cases  cited  in  cha'p- 
ter  Lxvi.,  post,  many  of  which  take  the 
same  doctrine  for  granted,  though  the 
question  actually  discussed  was  whether 
the  injured  servants  were  in  the  posi- 
tion of  passengers  at  the  time  of  the 
accident. 

Where  each  of  several  laborers  acts 
as  brakeman,  when  occasion  arises,  upon 
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truck  cars  used  for  the  transportation 
of  dirt,  tiie  laborer  who  actually  per- 
forms that  duty  in  any  case  is  a  fellow 
servant  of  the  rest,  as  he  does  not  there- 
by cease  to  be  in  the  same  field  of  labor 
and  in  the  same  grade  of  employment. 
Casey  v.  Louisville  &  N.  R.  Co.  (1886) 
84  Ky.  79. 

A  teamster  who  hauls  ties  in  the  con- 
struction of  a  railroad  is  not  consociat- 
ed  with  the  engineer  of  the  construction 
train,  by  whose  negligence  he  is  injured 
while  being  conveyed  to  camp  at  dinner 
time.  Hobson  v.  'New  Mexico  &  A.  B. 
Co.   (1886)   2  Ariz.  171,  11  Pac.  545. 

The  engineer,  fireman,  and  conductor 
of  a  worlc  train  are  not  fellow  servants 
of  the  members  of  the  construction  crew. 
Illinois  C.  R.  Co.  v.  Tandy  (1908)  32 
Ky.  L.  Rep.  962,  107  S.  W.  715. 

An  engineer  is  not  the  fellow  servant 
of  an  employee  engaged  in  inspecting 
and  cleaning  switches.  Keating  v.  Man- 
hattan R.  Co.  (1905)  110  App.  Div. 
108,  97  N.  Y.  Supp.  137,  appeal  with- 
drawn in  (1906)  186  N.  Y.  614,  79  N. 
E.  1108. 

A  locomotive  engineer  having  nothing 
to  do  with  the  work  on  a,  coal  dock 
but  to  push  cars  on  and  draw  them  off 
is  not  a  fellow  servant  of  a  laborer  on 
the  dock.  Lanning  v.  Chicago  G.  W.  R. 
Co.   (1906)   196  Mo.  647,  94  S.  W.  491. 

A  foreman  throwing  ties  off  of  a  car 
is  not  the  fellow  servant  of  a  snow 
shoveler  on  the  track.  Chicago,  P.  & 
St.  L.  R.  Co.  V.  Mikesell  (1904)  113  111. 
App.  146. 

The  conductor  and  engineer  of  a 
"wild"  train  are  not  coservants  of  a 
laborer  on  a  gravel  train.  Northern  P. 
R.  Co.  V.  O'Brien  (1889)  1  Wash.  599, 
21  Pac.  32  (collision  occurred  while 
laborer  was  being  carried  on  the  train). 

(kk)  Smtehing  crew  and  trackmen. — ■ 
The  members  of  a  switching  crew  are 
not  fellow  servants  of  a  section  foreman 
who  had  no  connection  with  the  work  of 
switching.  Houston  &  T.  C.  R.  Co.  v. 
Turner  (1906)  —  Tex.  Civ.  App.  — ,  92 
S.  W.  1074. 

(1)  Servants  engaged  solely  in  the 
construction  or  maintenance  of  the  per- 
manent way. — There  is,  of  course,  co- 
service  where  the  negligent  and  injured 
employees  are  both  members  of  the  same 
working  force,  under  the  orders  of  the 
same  foreman, — as,  between  a  laborer 
belonging  to  a  bridge  gang  and  an  en- 
gineer operating  the  machinery  by  which 
the  timbers  are  hoisted.     Ryan  v.  Mc- 


Gully  (1894)  123  Mo.  636,  27  S.  W. 
633;  Volz  v.  Chesapeake  &  0.  R.  Co. 
(1893)  95  Ky.  188,  24  S.  W.  119  (neg- 
ligent and  injured  servants  were  in  the 
same  gang  of  pile  drivers ) . 

If  they  are  controlled  by  the  same 
superior,  that  circumstance  is  apparent- 
ly decisive  in  the  master's  favor, — as, 
where  two  foremen  of  track  repairers 
are  working  independently  of  each  other, 
but  under  the  same  road  master.  Sher- 
rin  V.  St.  Joseph  &  St.  h.  R.  Co.  (1890) 
103  Mo.  378,  23  Am.  St.  Rep.  881,  15 
S.  W.  442. 

Conversely,  a  section  man  is  not,  as. 
matter  of  law,  a  fellow  servant  of  the 
members  of  a  fence  gang  temporarily 
working  on  the  section,  where  they  do 
not  work  together,  and  are  only  casually 
thrown  together  in  going  to  or  return- 
ing from  their  daily  duties.  Chicago 
&  A.  R.  Co.  V.  O'Brien  (1895)  155  111. 
630,  40  N.  E.  1023. 

A  stone  mason  at  work  on  a  culvert, 
and  the  members  of  the  pile-driving 
crew,  are  not  fellow  servants.  Interna- 
tional d  G.  N.  R.  Co.  V.  Muschamp 
(1905)  40  Tex.  Civ.  App.  358,  90  S. 
W.  706. 

(m)  Serva/nts  in  the  mechanical  and 
in  other  departments. — There  is  no  co- 
service  between  the  following  classes  of 
employees : 

A  brakeman  and  those  providing  the 
car,  by  the  defects  of  which  he  suffers, 
injury.  Toledo,  W.  &  W.  R.  Co.  v.  In- 
graham  (1875)   77  111.  309. 

Trainmen  and  those  who  furnish  roll- 
ing stock  and  place  it  on  the  track. 
Chicago  &  N.  W.  R.  Co.  v.  Jackson 
(1870)  55  111.  492. 

An  engineer  and  servants  (master 
mechanic  and  master  car  builder) 
charged  with  the  duty  of  building  and 
keeping  in  repair  locomotive  boilers. 
Toledo,  W.  &  W.  R.  Co.  v.  Moore  ( 1875 ) 
77  111.  217. 

A  boiler  manufacturer  and  a  fireman. 
Nashville  &  D.  R.  Co.  v.  Jones  (1871) 
9  Heisk.  27. 

A  laborer  in  the  car  shops  of  a  rail- 
road corporation  and  the  foreman  of 
the  switchmen  in  the  train  department. 
Pool  V.  Southern  P.  Co.  (1899)  20  Utah, 
210,  58  Pac.  326. 

A  common  laborer  in  the  carpenter 
shop  near  the  railroad  track,  and  the 
engineer  in  charge  of  a  passing  train. 
Ryam,  v.  Chicago  £  N.  W.  R.  Co.  (1871) 
60  111.  171,  14  Am.  Rep.  32. 

Servants  who  place  a  "mail-catcher" 
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too  near  the  track  and  a  fireman  struck 
by  it.  Chicago,  B.  &  Q.  R.  Co.  v.  Oreg- 
ory  (1871)  58  111.  272. 

A  gripman  on  a  cable  car  and  the 
crew  of  a  wrecking  train.  West  Chi- 
cago Street  R.  Co.  v.  Dwyer  (1894)  57 
111.  App.  440. 

See  also  Pittshurg,  Ft.  W.  &  G.  R. 
Co.  V.  Powers  (1874)  74  111.  341,  where 
it  was  assumed,  arguendo,  for  the  pur- 
poses of  illustration,  that  an  employee 
in  the  car  shop  was  not  a  coservant  of 
the  trainmen. 

On  the  other  hand  a  head  blacksmith 
is  a  coservant  of  the  members  of  a 
wrecking  crew  as  long  as  he  is  asso- 
ciated with  them  in  any  particular  job. 
Ahend  v.  Terre  Haute  &  I.  R.  Co. 
(1884)    111  111.  203,  53  Am.  Kep.  616. 

So,  a  yard  hand  may  be  a  coservant  of 
a  mechanic  in  the  repair  shop  if  they 
are  required  by  their  foreman  to  co-op- 
erate in  the  same  job.  Chicago  &  N. 
W.  R.  Co.  V.  Soheuring  (1879)  4  111. 
App.  533. 

(n)  Servants  engaged  in  roundhouses 
and  the  various  shops. — Two  ear  repair- 
ers are  coservants.  Renfro  v.  Chicago, 
R:  I.  &  P.  R.  Co.  (1885)  86  Mo.  302. 
So  are  an  engine  hostler  and  a  helper 
in  the  roundhouse,  who  also  has  duties 
to  perform  in  the  care  of  the  engines, 
coservants.  Chicago  d  T7.  /.  R.  Co.  v. 
Massig   (1893)   50  111.  App.  666. 

Whether  gangs  employed  under  differ- 
ent foremen  in  a  car  shop  and  a  machine 
shop,  between  which  cars  are  constantly 
being  moved,  are  fellow  servants  is  a 
question  for  the  jury.  Chicago  &  A. 
R.  Co.  v.  O'Bryan  (1884)  15  111.  App. 
134. 

(o)  Servants  engaged  in  work  on 
buildings  in  process  of  erection. — ^A 
workman  employed  to  build  a  scaffold 
and  masons  and  bricklayers  working 
thereon  are  coservants.  Stevens  v. 
Howe  (1890)  28  Neb.  547,  44  N.  W.  865. 

Painters  employed  on  the  same  build- 
ing to  do  the  same  kind  of  work  are  co- 
servants,  although  they  are  working  on 
different  scaffolds.  World's  Columbian 
Exposition  v.  Bell  (1898)  76  111.  App. 
591  (injury  occurred  through  the  negli- 
gence of  one  servant  in  adjusting  a 
rope   supporting  one  of  the   scaffolds ) . 

A  carpenter  who  constructs  a  scaffold 
and  a  mason  who  uses  it  are  not  co- 
servants  when  working  under  separate 
foremen.  Chicago  &  A.  R.  Co.  v.  Ma- 
roney  (1896)  67  111.  App.  638,  affirmed 
in  (1897)  170  111.  520,  62  Am.  St.  Eep. 


396,  48  N.  E.  953,  but  on  the  ground 
that  the  carpenter  was  discharging  a 
nonassignable  duty. 

Operators  of  elevator  in  a  building  in 
the  process  of  construction  are  not  fel- 
low servants  with  a  gang  of  carpenters, 
one  of  whom  is  killed  while  at  work  by 
the  counterweight  of  the  elevator  com- 
ing down  on  him.  Letter-  v.  Kinnare 
(1896)  68  111.  App.  558  (approving  of 
instructions  assuming  this). 

Whether  a  carpenter  working  on  an 
elevator  shaft  in  a  building  in  course 
of  construction,  and  the  boy  running  the 
elevator,  in  raising  and  lowering  work- 
men and  materials  and  persons  inspect- 
ing rooms  in  the  building,  are  fellow 
servants,  is  a  question  for  the  jury. 
Hughes  v.  Fagin  (1891)  46  Mo.  App. 
37  (nonsuit  held  erroneous  under  the 
more  recent  decisions  in  Missouri; 
though  it  would  have  been  proper  under 
those  prior  to  Conroy  v.  Vulcan  Iron 
Works    (1876)    62  Mo.   35). 

An  expert  employed  for  a  short  time 
to  break  up  frozen  ground  by  blasting 
is  not  a  fellow  servant  of  an  employee 
engaged  in  removing  earth  for  the  found- 
ation of  a  building,  where  he  had  noth- 
ing to  do  with  the  placing,  packing,  or 
discharging  of  the  explosives,  although 
he  drills  the  holes  which  contain  them. 
Jacobsen  v.  Rothschild  (1931)  62  Wash. 
127,  113   Pac.  261. 

Servants  engaged  in  making  an  ex- 
cavation for  concrete  work  are  fellow 
servants  of  other  servants  under  the 
same  foreman,  engaged  in  tearing  away 
the  wooden  forms  from  concrete  work 
already  constructed.  Trussle  v.  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Go.  (1911)  142 
Ky.  732.  134  S.  W.  1141. 

Members  of  a  gang  charged  with  the 
duty  of  keeping  the  floor  of  a  room  in  a 
building  under  construction  clean  are 
fellow  servants  of  an  employee  engaged 
in  mixing  concrete.  Armour  &  Go.  v. 
Dumas  (1906)  43  Tex.  Civ.  App.  36,  95 
S.  W.  710. 

(p)  Servants  working  on  or  about 
ships. — A  finding  by  the  jury  that  plain- 
tiff, who  was  master  of  one  of  several 
canal  boats,  was  a  "coemployee"  with 
the  captain  of  a  steamboat  employed  to 
tow  the  canal  boats,  including  the  one 
of  which  plaintiff  was  master,  and  that 
plaintiff  was  "associated  with"  the 
steamboat  captain  and  engaged  in  tlie 
same  line  of  business  at  the  time  of  the 
injury,  in  making  up  the  tow, — does 
"not  bring  the  plaintiff  and  the  captain 
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of  the  steamboat  into  the  category  of 
fellow  servants."  Western  Stone  Co.  v. 
Whalen  (1893)  51  111.  App.  512,  on  ap- 
peal, affirmed  in  (1894)  151  111.  472, 
42  Am.  St.  Rep.  244,  38  N.  E.  241,  where 
it  was  assumed  that  the  servants  were 
in  a  common  employment,  and  the  case 
"was  made  to  turn  on  the  master's  knowl- 
•edge  of  the  delinquent's  incompetency. 

In  a  case  where  defendant's  lumber 
was  being  unloaded  from  a  vessel  into 
lis  dock,  the  evidence  was  that  his  yard- 
men were  piling  it  up  after  it  was 
passed  out  of  the  boat  by  another  set  of 
men ;  that  plaintiff,  belonging  to  the  lat- 
ter set,  was  injured  by  the  falling  of  a 
pile  of  lumber,  while  he  was  passing 
irom  the  vessel  to  the  dock;  and  that 
his  association  with  the  former  set  of 
men  ended  with  passing  the  lumber  over 
the  vessel's  rail.  It  was  held  that  even 
if  defendant  were  the  common  master 
of  both  sets  of  men — which  was  dis- 
puted— the  verdict  that  plaintiff  was 
not  a  fellow  servant  of  the  yardmen 
■would  be  justified.  John  Spry  Lumier 
Co.  V.  Duggan  (1899)  182  111.  218,  54 
N.  E.  1002,  affirmed  (1898)  80  111.  App. 
394. 

The  winchman  unloading  a  vessel  is 
not  the  fellow  servant  of  a  longshore- 
man filling  the  buckets  in  the  hold.  The 
■City  of  San  Antonio  (1905)  135  Fed. 
S79,  affirmed  in  (1906)  75  C.  C.  A.  27, 
143  Fed.  955. 

(q)      Servants     employed     in     coal 

yards Switchmen   at   work    in   a   coal 

yard,  engaged  in  switching  the  cars 
from  place  to  place,  are  not  in  such 
direct  co-operation  with  other  employees 
■of  the  same  company  engaged  in  loading 
the  cars  with  coal,  as  to  create  the  rela- 
tion of  fellow  servant  between  them. 
Wenona  Coal  Co.  v.  Holmquist  (1893) 
SI  111.  App.  507. 

(r)  Servants  employed  in  iron 
works. — ^A  servant  employed  by  a  steel 
-company  to  pour  the  molten  steel  into 
molds  to  be  sent  to  the  billet  mill  is 
not,  as  matter  of  law,  a  fellow  servant 
of  another  employee,  not  within  sight 
and  separated  from  him  by  two  walls, 
whose  duty  it  is  to  chill  the  molds  on 
delivery.     Illinois  Steel  Co.  v.  Bauman 

(1898)  78    111.    App    73,    affirmed    in 

(1899)  178  111.  351,  69  Am.  St.  Rep. 
336,  53  N.  E.  107. 

The  foreman  of  a  gang  of  men  en- 
gaged in  repairing  the  tracks  in  the 
works  of  a  steel-converting  mill,  and 
employees  engaged  in  the  mill  in  mak- 


ing steel  from  iron,  whose  duties  never 
bring  them  together  in  their  discharge, 
are  not  fellow  servants.  Joliet  Steel 
Co.  V.  Shields  (1893)  146  111.  603,  34 
N.  E.  1108. 

Whether  an  employee  in  a  steel  man- 
ufactory engaged  in  cooling  and  uncap- 
ping molds  under  the  control  of  a  yard 
foreman  is  a  fellow  servant  of  a  "pour- 
er"  employed  in  the  converting  room 
under  the  control  of  a  superintendent 
is  a  question  of  fact  for  the  jury,  where 
the  evidence  tends  to  show  that  the  two 
employees  were  not  stationed  in  the 
same  building  or  within  sight  or  hear- 
ing of  each  other,  and  that  the  usual 
duties  of  their  respective  employments 
did  not  bring  them  into  habitual  or  even 
temporary  association.  Illinois  Steel  Co. 
V.  Bawman  (1899)  178  111.  351,  69  Am. 
St.  Rep.  316,  53  N.  E.  107,  affirming 
(1898)   78  III.  App.  73. 

A  blower  whose  duties  are  to  super- 
vise the  blowing  of  molten  metal  in  a 
steel  plant  is  not  the  fellow  servant 
of  an  employee  engaged  in  cleaning  the 
vessels  in  which  the  molten  metal  was 
held.     Illinois  Steel  Co.  v.  Ziemkowski 

(1905)  123   111.  App.   285,   affirmed   in 

(1906)  220    111.    324,    4    L.R.A.(N.S.) 
1161,  77  N.  E.  190. 

The  servants  in  charge  of  a  boiler 
are  not  fellow  servants  of  one  employed 
to  wheel  away  the  ashes.  Mclnemey  v. 
Western     Packing     &     Provision     Co. 

(1910)  154   111.   App.   559,  affirmed   in 

(1911)  249  111.  240,  94  N.  E.  519. 

(s)  Servants  employed  in  factories, 
etc. — The  foreman  in  the  shipping  de- 
partment of  an  ice  manufactory  is  not 
a  fellow  servant  of  carpenters  who  re- 
move the  cover  of  a  hot-water  tank  un- 
der the  floor  in  the  factory,  while  pla- 
cing a  guard  around  the  opening.  Musiclc 
V.  Jacob  Dold  Paoking  Co.  (1894)  58 
Mo.  App.  322. 

Where  a  machinist  in  a  machine  shop 
was  injured  by  the  bursting  of  an  emery 
wheel  which  he  was  using,  and  which 
had  just  been  set  by  three  of  the  ordi- 
nary workmen  in  the  shop,  superintend- 
ed and  assisted  by  the  foreman,  it  was 
held  erroneous  to  instruct  the  jury  that 
"workmen  employed  to  set  up  machin- 
ery for  use,  and  workmen  using  the  ma- 
chinery so  set  up,  were  not  engaged  in 
a  common  service,"  since  it  was  a  ques- 
tion of  factj  and  not  of  law,  whether  the 
two  species  of  service  formed  two  de- 
partments or  one.  This  ''depends  upon 
whether  the  same  servants  are  employed 
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by  the  master  to  perform  both  lines 
of  service."  Holton  v.  Daly  (1879)  4 
111.  App.  25. 

An  employee  of  a  sawmill,  whose  du- 
ties keep  him  upon  the  second  floor  of 
the  mill,  where  he  looks  after  the  logs, 
•etc.,  is  not  a  fellow  servant  of  an  oiler 
■engaged  upon  the  lower  floor  in  oiling 
and  caring  for  the  machinery.  Swcmv^ 
Day  Lumber  Co.  v.  Thomas  (1908)  129 
Ky.  799,  112  S.  W.  907. 

An  oiler  employed  only  in  the  ferti- 
lizer dryer  house  of  the  defendant's 
packing  plant  is  not  the  fellow  servant 
•of  a  millwright  working  in  any  part 
•of  the  plant,  as  directed.    Hjelm  v.  Volz 

(1910)  ,87  Neb.  97,  127  N.  W.  211. 

An  employee  operating  a  machine  at 
might  is  not  a  fellow  servant  of  the  em- 
ployee operating  it  in  the  daytime. 
Goshorn  v.  Wheeling  Mold  &  Foundry 
Co.   (1909)   65  W.  Va.  250,  64  S.  E.  22. 

The  helper  in  the  equipment  depart- 
ment is  not  a  fellow  servant  of  an  em- 
ployee of  the  steam-fitting  department, 
engaged  in  building  additions  to  the 
plant.      Driscoll   v.   AlUs-Chalmers    Co. 

(1911)  144  Wis.  451,  129  N.  W.  401. 

A  workman  operating  a  traveling 
crane  is  not  the  fellow  servant  of  a 
boiler  inspector.  McAleenan  Boiler  Co. 
V.  Lines  (1907)   132  111.  App.  593. 

An  employee  charged  with  the  duty  of 
throwing  cotton  bales  from  the  second 
story  of  a  cotton  gin  to  the  ground  is 
the  fellow  servant  of  a  millwright 
whose  duties  are  to  keep  the  machinery 
•clean  and  to  see  to  everything  pertain- 
ing to  the  machinery.  Consumers'  Cot- 
ton Oil  Co.  v.  Jonte  (1904)  36  Tex.  Civ. 
App.  18,  80  S.  W.  847. 

(t)  Servants  engaged  in  mining 
work. — The  engineer  of  the  hoisting  ma- 
chinery is  a  fellow  servant  of  a  road- 
man and  tracklayer.  Niantio  Goal  d 
Min.  R.  Co.  V.  Leonard  (1886)  25  111. 
App.  95  (cage  lowered  too  rapidly- 
affirmed  in  [1888]  126  111.  216,  19  N. 
E.  294,  on  the  ground  of  negligence  in 
employing  the  engineer).  And  of  a  la- 
borer in  charge  of  mules,  and  doing  gen- 
•eral  work.  Starne  v.  Schlothane 
(1886)  21  HI.  App.  97  (crushed  while 
working  at  the  bottom  of  the  shaft). 
In  Tennessee  the  doctrine  of  associat- 
ed duties  being  applied  only  in  the  case 
■of  railway  servants,  the  engineer  of  a 
mine  engine,  and  tender  of  a  ventilating 
engine,  were  held  to  be  coservants, 
though    not    in    the    same    department. 


Coal  Creek  Min.  Co.  v.  Davis  (1891)  90 
Tenn.  711,  18  S.  W.  387. 

"Pushers"  in  charge  of  the  several 
shifts  of  men  operating  a  mine  are  fel- 
low servants  as  respects  their  duty  of 
Notifying  each  other,  at  the  time  ol 
changes  of  shifts,  of  unexploded  holes 
in  the  shaft.  Anderson  v.  Daly  Min. 
Co.    (1897)    16  Utah,   28,   50  Pac.  815. 

Employees  in  charge  of  the  fan  fur- 
nishing air  for  a  mine  and  gas  testers 
are  fellow  servants  of  miners  at  work 
in  the  mine.  Hughes  v.  Oregon  Improv- 
Co.  (1898)  20  Wash.  294,  55  Pac.  119 
(fan  stopped  during  fire). 

An  employee  superintending  the  ex- 
cavation of  a  mining  tunnel  in  the  side 
of  a  hill  is  not  a  coservant  of  a  man 
working  on  another  tunnel  lower  down 
under  the  directions  of  another  superin- 
tendent. Vren  v.  Golden  Tunnel  Min. 
Co.  (1901)  24  Wash.  261,  64  Pac.  174, 
21  Mor.  Min.  Eep.  243. 

An  engineer  is  not  the  fellow  servant 
of  a  miner.  Spring  Valley  Coal  Co.  v. 
Patting  (1904)  210  111.  342,  71  N.  E. 
371,  affirming  (1904)  112  111.  App.  4; 
Spring  Valley  Coal  Co.  v.  Buzis  (1904) 
115  111.  App.  196,  affirmed  in  (1904) 
213  111.  341,  72  N.  E.  1060. 

Employees  engaged  in  tracklaying  in 
a  mine  are  not  fellow  servants  of  an 
employee  charged  with  the  duty  of  keep- 
ing certain  furnace  fires.  Angel  v.  Jel- 
Uco  Coal  Min.  Co.  ( 1903 )  115  Ky.  728, 
74  S.  W.  714. 

An  employee  in  a  mine,  charged  with 
the  duty  to  open  the  door  to  the  entry 
at  the  time  the  motor  and  cars  ap- 
proached it,  and  to  open  the  switch 
to  permit  the  loaded  cars  to  enter  the 
side  track,  and  to  procure  a  bucket  of 
sand  and  place  it  near  the  door  men- 
tioned between  each  trip  of  the  car,  is 
not  the  fellow  servant  of  the  men  in 
charge  of  the  car.  Black  Dia/mond  Coal 
&  Min.  Go.  v.  Parker  ( 1909 )  —  Ky.  — . 
115  S.  W.  215. 

An  employee  engaged  in  operating  an 
elevator  in  a  mine  is  not  a  fellow  serv- 
ant of  a  common  miner.  Jenkins  v. 
Mammoth  Mim,.  Co.  (1902)  24  Utah,  513, 
68  Pac.  845. 

The  operator  of  an  elevator  used  to 
lower  and  raise  the  miners  at  work  in 
a  mine  is  not  the  fellow  servant  of  the 
miners.  Illinois  Third  Vein  Coal  Go. 
V.  Cioni  (1905)  215  111.  583,  74  N.  E. 
751,  affirming  (1904)   115  111.  App.  455. 

The  engineer  in  charge  of  an  engine 
operating  an  elevator  by  which  rock  and 
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earth  were  raised  from  a  tunnel  is  not 
the  fellow  servant  of  a  workman  in  the 
tunnel,  engaged  in  hauling  the  material 
to  the  elevator.  Duffy  v.  Kivilin  (1902) 
195   111.   630,   63  N.   E.   503. 

(u)  Hervunts  employed  in  hotels. — 
An  elevator  boy  and  an  electrician  and 
engineer  employed  in  a  hotel,  both  of 
whom  are  subject  to  the  orders  of  the 
president  of  the  hotel  company,  its  gen- 
eral manager,  and  its  chief  clerk,  are 
fellow  servants.  McCarty  v.  Rood  Hotel 
Co.    (1898)   144  Mo.  397,  46  S.  W.  172. 

A  chambermaid  in  a  hotel  is  a  fellow 
servant  of  an  elevator  man  employed 
therein.  Oriental  Invest.  Co.  v.  Sline 
(1897)  17  Tex.  Civ.  App.  692,  41  S.  W. 
130. 

A  waitress  in  a  hotel  is  not  the  fel- 
low servant  of  the  elevator  boy.  Cullen 
V.   Higgins    (1907)    138   111.   App.   168. 

(v)  Servants  employed  in  mills. — 
A  millwright  engaged  in  constructing 
an  addition  to  a  mill  is  not  the  fellow 
servant  of  one  who  operates  a  saw  there- 
in. Hammarberg  v.  St.  Paul  &  T.  Lum- 
ber Co.  (1898)  19  Wash.  537,  53  Pac. 
727  (millwright  left  a  chisel  on  the 
beam  over  the  saw,  and  it  was  shaken 
off  by  the  vibration  of  the  machinery). 

An  employee  wheeling  out  hot  cinders 
from  a  rolling  mill  is  not  a  coservant  of 
a  workman  employed  to  shovel  the  cin- 
ders, when  cold,  into  a  box  car.  West- 
ern Tube  Co.  V.  PoloUnski  (1901)  94 
111.  App.  640. 

An  employer  is  not  liable  for  an  in- 
jury to  an  employee  caused  by  the  roll- 
ing of  a  log  from  a  runaway  on  which 
it  was  being  moved  by  means  of  a  dolly, 
where  the  injury  could  have  been  avoid- 
ed by  blocking  the  log.  Agnem  v.  Sup- 
ple  (1898)   80  111.  App.  437. 

Laborers  who  place  pieces  of  timber 
under  piles  of  lumber,  by  which  the  piles 
are  to  be  lifted  and  carried,  are  not 
fellow  servants  of  a  laborer  employed 
in  connection  with  a  motor  car  which 
transports  the  lumber  between  different 
sheds.  Christy  v.  Tremont  Lumber  Co. 
(1911)  129  La.  175,  55  So.  754. 


A  sawyer's  assistant,  whose  duty  it 
was  to  set  blocks  on  the  carriage  and 
assist  in  changing  the  saws,  is  not  a 
fellow  servant  of  the  night  watchman  of 
the  mill.  Payne  v.  Georgetown  Lumber 
Co.    (1906)    117  La.  983,  42  So.  475. 

The  operators  of  a  ripsaw  are  not 
fellow  servants  of  an  employee  engaged 
in  keeping  the  floor  ai)d  passageway 
clean.  Merritt  v.  Victoria  Lumber  Co. 
(1903)    111  La.   159,  35  So.   497. 

(w)  Servants  employed  in  quar- 
ries.— There  can  be  no  recovery  where  a 
laborer  in  the  hopper  house  over  a  stone- 
crushing  machine  is  killed  by  a  loaded 
car  which  runs  down  the  incline  from 
the  quarry,  owing  to  the  negligence  of 
one  of  the  hands  engaged  in  loading  it. 
Fort  Bill  Stone  Co.  v.  Orm  (1886)  84 
Ky.  183. 

The  fireman  in  charge  of  the  boiler 
furnishing  the  power  for  a  steam  drill 
is  not  the  fellow  servant  of  the  driller's 
helper.  Beldmaier  v.  Cobbs  (1901)  96 
111.  App.  315,  affirmed  in  (1902)  195 
111.  172,  62  N.  E.  853. 

(x)  Linemen  and  other  worhmen  who 
set  the  poles. — A  lineman  is  not  a  fellow 
servant  of  the  original  workman  who 
set  the  poles.  Livingway  v.  Houghton 
County  Street  R.  Co.  (1906)  145  Mich. 
86,  108  N.  W.  662. 

See  note  to  Shank  v.  Edison  Electric 
Illuminating  Co.  30  L.R.A.(N.S.)   47. 

(y)  Employees  engaged  in  loading  or 
unloading  vehicles. — Servants  who  are 
jointly  engaged  in  loading  or  unloading 
vehicles  are  fellow  servants.  McCaffrey 
V.  Tamm  Bros.  Glue  Co.  (1909)  143  Mo. 
App.  24,  123  S.  W.  944;  Mercer  v.  Lloyd 
Transfer  Go.  (1910)  59  Wash.  560,  110 
Pac.  389. 

Servants  loading  bridge  irons  onto 
cars  are  fellow  servants  of  another  em- 
ployee engaged  in  painting  the  irons, 
who  goes  onto  the  car  to  paint  the  por- 
tions thereof  which  had  been  resting  on 
the  floor.  American  Bridge  Co.  v.  Va- 
lente  (1909)  —  Del.  — ,  73  Atl.  400. 
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1433.  [507]  General  statement.— None  of  the  courts,  even 
those  which  have  applied  the  doctrine  of  common  employment  in  its 
most  rigorous  and  sweeping  form,  have  gone  to  the  length  of  asserting 
that  it  is  absolutely  and  invariably  controlling  in  all  the  cases  in  which 
a  master  is  being  sued  for  injuries  caused  by  the  negligence  of  a  fellow 
servant  of  the  injured  person.  It  is  conceded  that  a  portion,  at  least, 
of  those  cases  are  governed  by  the  rule  embodied  in  the  maxim.  Re- 
spondeat superior?    But  with  regard  to  the  precise  extent  of  the  do- 

1  The  designation  usually  applied  to  See  the  cases  cited  passim  in  this  and 

those  employees  who  represent  the  mas-  the  following  chapters, 

ter  in  such  a  sense  thit  he  is  liable  to  The   term    "deputy    master"    is    also 

other   servants   for   their   negligence   is  found.       Hall    v.    Johnson     (1865)     3 

"vice  principal,"  or  alter  ego,  the  form-  Hurlst.  &  C.  589,  34  L.  J.  Exch.  N.  S. 

er  term  being  the  most  frequently  used.  222,  11  Jur.  N.  S.  180,  11  L.  T.  N.  S. 
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main  which  is  covered  by  each  of  these  two  antagonistic  principles, 
there  is  an  extraordinary  diversity  of  judicial  opinion.  The  deci- 
sions on  the  subject,  indeed,  are  conflicting  to  a  degree  which,  it  may 
safely  be  affirmed,  is  without  a  parallel  in  any  department  of  juris- 
prudence. To  attempt  to  reconcile  these  decisions,  or  even  to  sug- 
gest grounds  upon  which,  as  rulings  with  respect  to  specific  facts, 
they  may  be  reconciled,  would  be  to  attempt  an  impossible  and  un- 
fruitful task.  The  utmost  that  the  commentator  can  aim  at,  with 
any  hope  of  attaining  success,  is  to  group  the  authorities  under  cat- 
egories which  will  enable  the  reader  to  comprehend,  as  nearly  as  may 
be,  the  extent  to  which  the  courts  diverge  from,  or  agree  with,  one 
another  in  regard  to  the  various  subsidiary  issues  through  which  an 
answer  to  the  main  question  has  been  sought. 

Broadly  speaking,  it  will  be  found  that  the  cases  with  which  we 
have  to  deal  may  be  divided  into  two  classes :  (1)  The  cases  in  which 
the  contention  has  been  that  the  doctrine  of  common  employment 
was  not  applicable  because  the  negligent  servant  was  of  a  higher 
grade  than  the  injured  servant;  (2)  The  cases  which  have  turned 
upon  the  nature  of  the  injurious  act,  as  being  one  which  was  or  was 
not  incident  to  the  discharge  of  functions  which  the  master  is  abso- 
lutely bound  to  perform  with  reasonable  care,  whether  he  undertakes 
them  personally  or  deputes  them  to  an  employee.  In  some  instances 
these  conceptions  lead  to  the  same  results,  as  regards  the  liability  or 
nonliability  of  the  defendant,  and  it  will  be  seen  that,  merely  as  a 
matter  of  abstract  logical  analysis,  nearly  all  the  rulings  governed  by 
the  former  conception  are  susceptible  of  being  brought  under  the  lat- 
ter conception,  provided  a  certain  significance  is  attached  to  it.  The 
theories  underlying  the  two  classes  of  cases  have,  however,  been  de- 
veloped along  independent  lines,  and,  in  their  practical  application 
by  the  courts,  are  still  differentiated  to  an  extent  which  renders  it  im- 
possible to  discuss  them  otherwise  than  separately. 

1434.  [508]  Representative  character  of  servant  depends  on  the  act- 
ual  functions  discharged  by  him. — ^Whether  the  employee  whose  negli- 
gence caused  the  injury  was  or  was  not  a  vice  principal  is  determined 
by  the  nature  of  the  functions  which  he  was,  as  a  matter  of  fact,  dis- 
charging at  the  time  when  the  injury  was  received,  and  not  by  the 
appellation  by  which  he  was  designated.^    His  official  denomination 

779,   13   Week.  Eep.   411,  9  Mor.  Min.  work."      Greenway   v.    Conroy    (1894) 

Rep.  684.  160  Pa.  185,  40  Am.  St.  Rep.  715,  28 

1  "Superintendents   are  not  made  by  Atl.  692. 

calling  them  such,  but  by  the  nature  of  "It  is  the  law,  in  the  absence  of  ex- 

their  employment,  their  duties,  and  their  press  contract,  that  establishes  the  re- 
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will  not,  of  itself,  determine  whether  or  not  he  was  a  representative 
of  the  master.*  Nor  does  a  rule  the  effect  of  which  is  to  cast  upon 
him  certain  functions  under  the  circumstances  specified  operate  so 
as  to  alter  the  legal  relations  which  would,  apart  from  the  rule,  be 
held  to  exist  between  him  and  the  other  employees.'  Nor  is  the  fact 
that  the  injured  servant  believed  the  negligent  employee  to  be  a 
vice  principal,  and  was  not  aware  that  he  had  been  discharged  in 


lation  of  the  parties,  creating  him  agent 
or  representative  of  the  master  who  per- 
forms duties  which  the  law  itself  makes 
it  incumbent  on  the  master  to  perform." 
Miller  v.  Southern  P.  Co.  (1891)  20 
Or.  285,  26  Pac.  70. 

"It  is  not  the  position  of  the  serv- 
ant in  the  service  that  fixes  the  liability 
of  the  master,  but  it  is  the  duty  which 
the  servant  is  performing  towards  other 
servants."  Moore  v.  Dublin  Cotton  Mills 
(1907)  127  Ga.  609,  10  L.R.A.(N.S.) 
772,  56  S.  E.  839. 

"It  is  necessary  to  look  beyond  the 
description  of  the  person  to  determine 
the  ground  of  liability."  Doyle  v.  Me- 
lendy  (1910)  83  Vt.  339,  75  Atl.  881. 

An  employee  whose  duty  it  is  to  di- 
rect and  control  workmen  under  him 
is  held  to  be  a  vice  principal  as  to  the 
work  intrusted  to  him.  Smith  v.  Amer- 
ican Car  &  Foundry  Co.  (1906)  122  Mo. 
App.  610,  99  S.  W.  790. 

In  Wilson  v.  Merry  (1868)  L.  R.  1 
H.  L.  Sc.  App.  Cas.  326,  19  Eng.  Rul. 
Gas.  132,  Lord  Colonsay  remarked:  "I 
agree  with  what  has  been  said  as  to 
the  terms  'fellow-workman'  and  'col- 
laborateur.'  They  are  not  expressions 
well  suited  to  indicate  the  relation  on 
which  the  liability  or  nonliability  of  a 
master  depends,  especially  with  refer- 
ence to  the  great  systems  of  organization 
that  now  exist.  And  these  expressions, 
if  taken  in  a  strict  or  limited  sense,  are 
calculated  to  mislead.  The  same  may 
be  said  of  such  words  as  'foreman'  or 
'manager.'  We  must  look  to  the  func- 
tions the  party  discharges,  and  his  po- 
sition in  the  organism  of  the  force  em- 
ployed, and  of  which  he  forms  a  constit- 
uent part.  Nor  is  it  of  any  consequence 
that  the  position  he  occupies  in  such 
organism  implies  some  special  author- 
ity, or  duty,  or  charge,  for  that  is  of  the 
essence  of  such  organizations." 

In  Duoyer  v.  American  Esop.  Co. 
(1882)  55  Wis.  453,  13  N.  W.  471,  the 
court,  in  sustaining  a  demurrer  to  the 


complaint,  said:  "Designating  Colvin 
as  agent  and  manager  does  not  convey 
any  definite  idea  of  the  powers  vested  in 
such  manager  or  agent.  The  court  can- 
not presume  from  that  designation  that 
he  had  all  the  powers  of  the  company 
and  stood  in  its  place  for  all  purposes; 
and  especially  must  this  be  so  where  the 
complaint  itself  shows  that  the  only  acts 
he  did  perform,  and  from  which  the  in- 
jury resulted,  were  performed  by  him 
in  the  business  of  the  defendant  as  a 
coemployee  with  the  plaintiff." 

2  See  Dayharsh  v.  Hannibal  £  St.  J. 
R.  Co.  (1890)  103  Mo.  570,  23  Am.  St. 
Rep.  900,  15  S.  W.  554  {arguendo)  ;  Cap- 
per V.  Louisville,  E.  <£  St.  L.  R.  Co. 
(1885)   103  Ind.  305,  2  N.  E.  749. 

3  A  rule  of  a  railroad  company  that, 
where  a  train  or  engine  is  run  without 
a  conductor,  the  engineer  shall  be  re- 
garded as  the  conductor,  does  not  change 
the  general  rule  of  law  as  to  the  lia- 
bility of  the  company  for  injuries  to 
an  employee  caused  by  the  engineer's 
negligence,  so  as  to  make  the  company 
liable  to  a  fireman  for  such  negligence. 
Baltimore  d  0.  R.  Co.  v.  Baugh  (1893) 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  934. 

This  decision  was  followed  in  Utah 
with  respect  to  a  rule  which  provided 
that,  "in  case  an  engine  is  run  over 
any  portion  of  the  road,  unaccompanied 
by  a  conductor,  the  engineer  must  per- 
form the  duties  and  make  the  reports 
of  a  conductor,  in  addition  to  his  own." 
Stephani  v.  Southern  P.  Co.  (1899)  19 
Utah,  196,  57  Pac.  34. 

A  rule  of  a  railroad  company  provid- 
ing that  conductors  will  be  held  respon- 
sible for  the  proper  adjustment  of 
switches  used  by  their  trains  does  not 
make  a  conductor  the  representative  of 
the  company.  Miller  v.  Southern  P.  Co. 
(1891)  20  Or.  285,  26  Pac.  70;  Outh/rie 
V.  Southern  P.  R.  Co.  (1891)  —  Or.  — , 
26  Pac.  76. 
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that  capacity,  a  sufficient  ground  for  allowing  the  action  to  be  main- 
tained.* ISTor  will  the  mere  fact  that  the  subordinate  believed  in 
good  faith  that  he  had  been  told  by  the  employer  to  obey  the  direc- 
tions of  another  employee  enable  the  subordinate  to  recover  for  the 
negligence  of  that  employee,  if,  as  a  matter  of  fact,  no  such  instruc- 
tions were  given.* 

The  mere  fact  that  a  vice  principal  exercised  his  authority  through 
an  intermediary  clearly  cannot  affect  the  extent  of  the  employer's 
responsibility.®  ISTor  is  it  material,  in  a  case  where  injury  was 
•caused  by  following  the  directions  of  a  vice  principal,  that  he  him- 
self was  temporarily  absent  when  those  directions  were  being  carried 
out.'' 

1435.  [509]  Temporary  vice  principals. — Both  on  principle  and  au- 
thority it  is  manifest  that  a  master  is  no  less  responsible  for  the  neg- 
ligence of  an  employee  who  is  temporarily  filling  the  position  of  an 
alter  ego,  than  he  is  for  the  negligence  of  an  employee  who  holds  that 
position  permanently. ■"■ 

In  determining  the  question  whether  the  relation  of  temporary 


'i  Allen  V.  Goodwin  (1892)  92  Tenn. 
385,  21  S.  \V.  760.  This  decision,  how- 
ever, seems  to  be  inconsistent  with  the 
doctrine  that  persons  who  have  dealt 
with  a  general  agent,  as  such,  may  law- 
fully presume,  in  the  absence  of  notice 
•of  a  withdrawal  of  his  authority,  that 
he  still  represents  the  principal.  See 
Mechem,  Agency,  §  224. 

5  Newbury  v.  Oetchel  &  M.  Lumber  & 
Mfg.  Go.  (1896)  100  Iowa,  441,  62  Am. 
St." Rep.  582,  69  N.  W.  743. 

6  The  liability  of  an  employer  for  in- 
juries to  an  employee  through  certain 
dangerous  conditions  resulting  from  a 
compliance  with  the  express  direction 
of  the  superintendent  is  not  affected  by 
the  fact  that  such  directions  were  given 
to  the  foreman  in  charge  of  the  work. 
The  foreman  is  but  the  defendant  him- 
self acting  through  another  medium. 
Donahoe  v.  Kansas  Gity  (1896)  136 
Mo.  657,  38  S.  W.  571. 

The  acts  of  a  servant  done  under  the 
immediate  supervision  of  a  vice  princi- 
pal, who  told  him  how  to  place  the  ap- 
pliance which  caused  the  injury,  are,  as 
regards  another  who  is  injured  by  such 
appliance,  deemed  to  be  the  acts  of  the 
vice  principal.  Beeson  v.  Green  Moun- 
tain Gold  Min.  Co.   (1880)   57  Cal.  20. 

1  In  Missouri  P.  R.  Co.  v.  James 
-(1888)  —  Tex.  — ,  10  S.  W.  332,  an  in- 
M.  &  S.  Vol.  IV.— 260. 


struction  to  this  effect  was  approved  in 
a,  ease  in  which  the  plaintiff,  while 
working  under  the  instructions  of  the 
section  master,  was  ordered  to  do  some 
special  work  by  the  road  master,  and 
was  injured  by  a  defective  rail  which 
the  road  master  had  promised  to  re- 
move. The  objection  taken  to  the  in- 
struction is  not  stated. 

1  In  the  following  cases  recovery  was 
allowed  on  the  ground  that  the  negli- 
gent persons  were  vice  principals  pro 
tempore;  Borgman  v.  Omaha  &  St.  L. 
B.  Co.  (1890)  41  Fed.  667  (a  foreman 
of  car  repairers  put  in  charge  of  a 
wrecking  crew)  ;  Baldicin  v.  St.  Louis, 
K.  £  N.  W.  R.  Go.  (1888)  75  Iowa,  297, 
9  Am.  St.  Rep.  479,  39  N.  W.  507  (one 
upon  whom  the  management  of  a  tim- 
ber yard  devolved  in  the  absence  of  the 
regular  superintendent)  ;  Ryan  v.  Los 
Angeles  Ice  &  Cold  Storage  Go.  (1896) 
112  Cal.  244,  32  L.R.A.  524,  44  Pac.  471 
(engineer  in  sole  charge  of  a  refriger- 
ating machine  when  the  general  mana- 
ger was  absent,  and  invested  with  equal 
power  to  control  the  workmen)  ;  Steube 
V.  Christopher  &  S.  Arohiteotural  Iron 
£  Foundry  Go.  (1900)  85  Mo.  App.  640 
(workman  left  in  charge  of  his  coserv- 
ants  when  superintendent  was  absent)  ; 
Colorado  Midland  R.  Co.  v.  O'Brien 
(1891)   16  Colo.  219,  27  Pac.  701   (gen- 
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vice  principalship  existed  between  the  negligent  and  injured  persons 
at  the  time  of  the  accident,  the  essential  circumstance  to  be  consid- 
ered is  the  nature  of  the  functions  discharged  by  the  alleged  vice 
principal.*  In  some  instances  the  exercise  of  those  functions  will 
have  resulted  from  his  compliance  with  the  provisions  of  a  rule,  the 
effect  of  which  was  that,  in  a  specified  contingency,  he  was  to  exer- 
cise certain  powers.  In  such  cases  the  employer  incurs  no  respon- 
sibility unless,  at  the  time  of  the  accident,  the  subordinate  had  actu- 
ally passed  under  the  control  of  the  temporary  vice  principal.^    Nor 

eral  foreman  of  tracklayers  in  full  con-  was  not  shown  to  have  filled  any  other 

trol  of  work  of  construction  when  tlie  position  with  relation   to   the   plaintiff 

general    superintendent    was    absent)  ;  than  that  of  a  fellow  servant. 

Memphis    &    N.    Packet    Go.    v.     Bill  2  A  conductor   ( in  jurisdictions  where 

(1903)    58  C.  C.  A.  610,  122  Fed.  246  he  is  a  vice  principal),  although  he  is 

(a   deck  hand   selected  to   act   as   cap-  normally     in    a     different     department 

tain  of  the  watch) ;   Gould  Constr.  Co.  from  a  foreman  of  bridge  builders,  is  a 

V.    CUlders    (1908)    129   Ky.   536,    130  vice   principal    of   that   foreman,    while 

Am.  St.  Rep.  473,  112  S.  W.  622   (mem-  the    foreman    is    traveling    on    a   work 

ber  of  bridge  construction  gang  left  in  train     controlled     by     the     conductor, 

charge  of  work  by  foreman)  ;  Barrett  v.  Northern  P.  R.  Go.  v.  Beaton  (1894)   12 

Missouri,  K.   £   T.  R.   Go.    (1909)    138  C.  C.  A.  301,  29  U.  S.  App.  88,  64  Fed 

Mo.  App.  135,  119  S.  W.  980    ("straw  563. 

boss,"  acting  in  place  of  regular  fore-  An  engineer  of  a  shop  who  marks  out 

man   of  building  gang,   at   latter's   re-  work   for    other   employees,    and,    when 

<l™st).  ^  the  employer,  who  acts  as  his  own  su- 

A  train  despatcher  to  whom  a  general  perintendent,  is  absent,  takes  charge  of 

superintendent,    while    absent,    deputes  the  shop,  is  a  fellow  servant  of  a  boy 

the   operation   of  the  trains,   is   a  vice  over  fourteen  employed  in  the  shop,  and 

principal  ad  hano  vicem.    Lasky  v.  Ga-  not   a   vice   principal    for    whose   negli- 

nadiwn,  P.  R.  Co.   (1891)   83  Me.  461,  22  gence  in  giving  an  unreasonable  order 

Atl.   367.  the    employer    is    responsible,    although 

Temporary  conductors  are  treated  as  the  latter  told  the   boy  to  go  to  such 

vice     principals     in     any     jurisdiction  engineer,  who  would  tell  him  what  to  do. 

where  a  regular  conductor  is  regarded  Such  a  direction  will  be  considered  to 

as  such.     Gowles  v.  Richmond  &  D.  R.  have  relation  to  the  kind  of  work  the 

Co.    (1881)    84  N.  C.  309,  37  Am.  Rep.  boy  has  been  accustomed  to  do,  and  does 

620  (engineer  in  charge  of  train  legally  not  amount  to  a  delegation  by  the  em- 

in  same  position  as  a  conductor)  ;  East  ployer  of  his  general  authority  over  the 

Tennessee  &  W.  N.  G.  R.  Go.  v.  Collins  plaintiff  to  another.     Oreenway  v    Gon- 

(1886)  85  Tenn.  227,  1  S.  W.  883  (engi-  roy    (1894)    160   Pa.    185,   40   Aiii.   St. 

neer  in  charge  of  train  not  fellow  serv-  Rep.  715,  28  Atl.  692;  Duffy  v.  Olioe-i 

ant  of  brakeman)  ;  Brown  v.  Central  P.  Bros.    (1889)    131  Pa.  203,  18  Atl    872 

R.  Co.  (1887)   72  Gal.  523,  14  Pae.  138;  (foreman     taking     general     manager's 

Daniel    v.     Chesapeake    &    0.    R.    Co.  place,  when  he  was  absent    not  a  vice 

(1892)    36  W.  Va.  397,  16  L.R.A.  383,  principal— precise   grounds    of   decision 

32  Am.  St.  Rep.  870,  15  S.  E.  162.  not  stated). 

In  Murphy  v.  Smith  (1865)   19  C.  B.  Where  the  testimony  shows  that  the 

N.  S.  361,  12  L.  T.  N.  S.  605,  Erie,  Ch.  foreman   ordered   the   plaintiff  to   help 

J.,  argues  on  the  hypothesis  that,  if  the  another  employee  whenever  he  called  on 

evidence   had   actually   shown  that  the  him  to  do  so,  it  shows  sufficiently  the 

negligent    employee    was    a    deputy    to  subordinate  position  of  the  plaintiff  and 

whom  the  regular  representative  of  the  the  authority  and  control  of  the  other 

master  had  delegated  his  powers,   dur-  employee  over  him.     Gill  v    Pittsbura 

mg  his   absence  from  work,  the  plain-  C.  G.  &  St.  L.  R.  Co.    (1907)    30  Ohio- 

tiff  might  have  recovered.     But  he  con-  C.  G.  560,  10  Ohio  G.  0   N   S   276 

sidered  that   the  employee  in  question  3  In   a   Tennessee  'case    it  "was 'ruled 
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will  the  substitute  be  considered  a  vice  principal  if  it  is  apparent 
that  he  was  not  exercising  some  power  or  function  which  was  an 
essential  attribute  of  the  position  held  by  the  employee  whose  place 
he  had  taken.* 

Since  the  powers  of  a  temporary  vice  principal  can  in  no  case  be 


that  a  brakeman  on  the  forward  end  of 
a  freight  train  which  is  uncoupled  or 
brolien  in  two,  leaving  the  conductor  on 
the  rear  end,  although  under  the  rules 
of  the  company  the  right  to  command 
thereupon  devolves  upon  the  engineer, 
is  a  fellow  servant  of  the  latter,'  until 
lie  avails  himself  of  his  right  to  take 
charge  of  the  train,  and  does  take 
charge,  and  assumes  to  direct  and  con- 
trol the  movements  of  the  brakeman; 
and  that  the  latter  cannot  recover 
where,  acting  without  directions  from 
the  engineer,  but  in  performance  of  his 
duty,  under  the  rules  of  the  company, 
he  goes  to  the  rear  end  of  his  fragment 
of  the  train,  to  act  as  lokout  and  give 
signals  to  the  engineer,  and  by  the  lat- 
ter's  negligence  in  suddenly  jerking  the 
train,  is  thrown  off  and  injured.  Louis- 
ville &  N.  R.  Co.  v.  Martin  (1889)  87 
Tenn.  398,  3  L.R.A.  282,  10  S.  W.  772. 
An  instruction  was  disapproved  which 
told  the  jury  that  the  company  would 
be  liable  for  the  engineer's  negligence 
to  the  same  extent  as  if  he  had  actually 
taken  charge  and  been,  at  the  time  of 
the  accident,  engaged  in  the  exercise  of 
his  authority.  Upon  the  assumption 
that  both  the  engineer  and  the  brake- 
man  knew  of  the  rules  which  were  to 
govern  their  conduct  under  the  cir- 
cumstances, it  seems  impossible  to  sus- 
tain this  case  on  any  rational  ground. 
It  is  submitted  that,  in  the  absence  of 
proof  to  the  contrary,  the  implication 
should  be  that,  where  servants  in  such 
a  case  proceed  to  perform  their  duties 
precisely  as  they  would  perform  them 
if  the  superior  had  formally  announced 
his  assumption  of  his  new  functions, 
they  were  acting  with  reference  to  the 
rule. 

A  brakeman  sent  forward  by  the  con- 
ductor of  a  train  which  has  broken 
apart,  to  signal  the  forward  portion, 
which  under  the  rules  of  the  railroad 
company  is  under  the  control  of  the 
engineer,  is  a  fellow  servant  of  the  lat- 
ter, and  cannot  recover  from  the  com- 
pany for  injuries  sustained  from  the 
latter's  negligence,   for  at  the  time  of 


the  accident  he  is  not  controlled  by  the 
engineer.  Neiv^ort  News  &  M.  Valley 
Go.  V.  Scnoe  (1892)  3  C.  C.  A.  121,  6 
U.  S.  App.  172,  52  Fed.  362. 

4  A  section  foreman  with  authority  to 
hire  or  discharge  only  the  men  em- 
ployed on  his  section  is  not  a  vice  prin- 
cipal, as  being  the  head  of  a  depart- 
ment (§§  1451,  et  seq.,  post),  while 
temporarily  taking  the  place  of  the 
road  master,  and  superintending  the 
unloading  of  ties  from  a  work  train, 
where  he  has  no  authority  to  direct 
when  the  train  shall  be  made  up  and 
sent  out,  or  where  it  shall  go,  except  as 
he  receives  his  instructions  from  the 
road  master.  March  v.  Toledo,  8.  &  M. 
R.  Co.  (1897)  113  Mich.  154,  71  N.  W. 
464  (injury  alleged  to  have  been  caused 
by  excessive  speed  of  train  from  which 
the  ties  were  dropped). 

The  temporary  absence  of  a  foreman 
does  not  make  a  common  laborer,  desig- 
nated to  take  his  place,  a  vice  princi- 
pal, so  as  to  free  the  master  from  lia- 
bility for  defects  for  which  the  foreman 
was  responsible.  .Cleveland,  C.  C.  (€  St. 
L.  R.  Co.  V.  Beale  (1908)  42  Ind.  App. 
588,  86  N.  E.  431. 

In  jurisdictions  where  the  possession 
or  nonpossession  of  a  power  to  employ 
and  discharge  subordinates  is  viewed  as 
a  crucial  test  of  his  representative  char- 
acter (see  §  1451,  post),  a,  temporary 
foreman  is  not  a  vice  principal,  unless 
he  is  invested  with  that  power.  St. 
Louis,  A.  &  T.  R.  Co.  v.  Lemon,  (1892) 
83  Tex.  143,  18  S.  W.  331;  Allen  v. 
Logan  City  (1894)  10  Utah,  279,  37 
Pac.  496.  In  the  latter  case  Bartch,  J., 
dissented  on  the  ground  that  the  fore- 
man left  in  charge  had  been  notified  by 
the  vice  principal  of  special  circumstan- 
ces which  created  additional  hazards, 
and  had  failed  to  notify  the  laborer  who 
was  injured  by  the  falling  of  the 
bank.  This  seems  to  be  the  more  cor- 
rect view.  The  duty  to  warn  being 
absolute,  the  rank  and  powers  of  the 
servant  to  whom  the  duty  was  delegated 
ceased  to  be  a  material  consideration. 
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greater  than  those  of  the  permanent  one,  the  master  is  not  respon- 
sible if  those  powers  are  exceeded  by  the  substitute.* 

[1435a.  Supervising  employees  employed  pursuant  to  statute. — 
a.  Generally. — Several  states  have  statutes  of  this  character  generally 
relating  to  mines,  and  for  the  most  part  the  statute  has  no  effect 
upon  the  status  of  the  designated  employee,  he  being  a  vice  principal 
or  a  fellow  servant  merely,  as  he  would  be  a  vice  principal  or  a  fel- 
low servant  in  the  absence  of  the  statute. 

Under  the  Indiana  statute  (Acts  1891,  p.  57,  §  19 ;  §  7479,  Bums's 
Anno.  Stat.  1901)  making  it  the  duty  of  the  owner  to  employ  a  com- 
petent mining  boss  who  shall  be  an  experienced  miner,  and  prescrib- 
ing what  his  duties  shall  be,  the  mining  boss  is  held  not  to  be  the 
fellow  servant  of  the  miner.^  (Compare  the  effect  of  the  later  statute, 
§  1435b,  post.) 

The  earlier  Tennessee  statute  (act  of  1881,  chap.  170,  p.  234) 
merely  required  the  mine  owner  to  employ  a  "competent  and  practical 
inside  overseer,"  but  did  not  restrict  the  mine  owner  in  his  choice 
thereof;  under  this  statute,  the  mine  owner  was  held  liable  for  the 
overseer  or  "mining  boss."  ^ 

In  Kansas,  chap.  159,  Laws  1897,  which  makes  it  incumbent  upon 

B  In  one  case  it  was  held  that  an  en-  mond    Block    Coal    Co.    v.    GutKbertson 

gineer   given   charge    of   the   movement  (1905)    166   Ind.   290,    76   N.   E.    1060 

and  management  of  cars,  v?ith  the  as-  (dangerous    roof)  ;     Antioch    Coal    Co. 

sent  or  knowledge  of  a  temporary  con-  v.  BocJcey  (1907)  169  Ind.  247,  82  N.  E. 

ductor  acting  in  the  absence  of  the  reg-  76     (failure    to    inspect    roof)  ;    Linton 

ular  conductor,  has  the  authority  of  a  Coal  &  Min.  Co.  v.  Persons    (1894)    11 

conductor  in  giving  directions  to  subor-  Ind.  App.  264,  39  N.  E.  214  (dangerous 

dinate  employees,  and  may  waive  a  gen-  roof)  ;  Island  Coal    Co.v.Risher  (1895) 

eral  rule  and  contract  of  the  company;  13  Ind.  App.  98,  40  N.  E.  158  (dangerous 

and  a  brakeman   injured  by  going  be-  roof)  ;  Eureka  Block  Coal  Co.  v.  Wells 

tween  the  cars  to  place  a  bent  link  in  (1901)  29  Ind.  App.  1,  94  Am.  St.  Rep. 

position  for   coupling  under   the  direc-  259,  61  N.  E.  236  (wall  of  mine  became 

tion   of    such   engineer,    and   exercising  thin). 

ordinary  care  in  so  doing,  may  recover  The    master    cannot    delegate    either 

for    the     injuries     sustained,     notwith-  the  common-law  or  the  statutory  duty 

standing  a  written  contract  forbidding  of    keeping    a    mine    reasonably    safe, 

him  to  go  between  the  cars,  and  requir-  Diamond  Block  Coal  Co.  v.  GutKbertson, 

ing  him  to  use  a  stick.    Finley  v.  Rich-  supra. 

mond  &  D.  R.  Co.   (1893)   59  Fed.  419.  The  mining  boss  which  a  mine  owner 

This   decision   was   reversed   in    (1894)  employed    as   required   by   statute   was 

12  C.  C.  A.  595,  25  U.  S.  App.  16,  63  not,  in  the  performance   of  his  duties. 

Fed.   228,   on  the   ground  that   even   a  under  the  law  the  fellow  servant  of  ap- 

regularly   appointed  conductor   had   no  pellee,    but    was    the    representative    of 

power  to  waive  the  rule.  the    appellant.      Antioch    Coal    Co.    v. 

^  Davis   Coal   Co.   v.   Polland    (1901)  Sockey,  supra. 

158  Ind.  60/,  92  Am.  St.  Rep.  319,  62  N.  2  Jn  Smith  v.  Dayton  Coal  £  I.  Co. 

E.  492    (failure  to  furnish  props);   Is-  (1906)    115  Tenn.  543,  4  L.R.A.(K.S.) 

land  Coal  Co.  v.  Stmggerty  (1903)   159  1180,    92    8.   W.    62,   it   was   held   that 

Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026  compliance    with    a    statute    requiring 

(negligence  in  running  elevator);  Dia-  the   employment   of   a   competent   mine 
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every  mine  owner,  agent,  lessee,  or  operator  of  coal  mines,  to  employ 
a  competent  fire  boss,  whose  duties,  as  prescribed  by  the  statute,  are 
to  "examine  every  working  place  every  morning  with  a  safety  lamp 
before  miners  or  other  employees  enter  their  respective  working 
places,"  does  not  prescribe  the  limit  of  care  to  be  exercised  by  such 
mine  owner  or  operator  towards  employees  engaged  in  working  in 
their  mines.  This  statute  increases  the  duty  of  the  owner  or  operator 
of  mines  by  requiring  him  to  employ  a  competent  person  to  look 
specially  after  the  condition  of  the  mine;  and  if,  through  the  negli- 
gence of  such  fire  boss,  one  of  the  employees  is  injiired  by  the  explo- 
sion of  gas  therein,  the  owner  or  operator  is  liable  in  damages  for  such 
injury.* 

On  the  other  hand,  a  foreman  appointed  under  the  Pennsylvania 
acts,  which  require  the  employment  of  a  mining  boss  who  shall  keep 
a  careful  watch  over  the  ventilating  apparatus  and  all  things  con- 
nected with  and  appertaining  to  the  safety  of  the  men  at  work  in  the 
mine  (statute  passed  March  3,  1870,  amended  April  28,  1871,  and 
June  30,  1885),  is  a  fellow  servant  of  his  subordinates.*  , 

boss   did   not   absolve   the   mine    owner  (1878)    86   Pa.   432    (explosion    caused 

from  liability  for  injuries  caused  by  the  by   defective   ventilation)  ;    Delaivare  & 

failure  to  perform  his  coramon-lavr  du-  H.  Canal  Co.  v.  Carroll    (1879)    89  Pa. 

ties  with  respect   to  the   safety   of  the  374    (explosion  of  fire  damp);   Waddell 

mine,   although  the   statute  specifically  v.  Simoson   (1886)    112  Pa.  567,  4  Atl. 

charged   the    mine    boss   with    the   per-  725     (defective    construction    of    gang- 

formance    of    the    duty    the    neglect    of  way);  Reese  y.  Biddle    (1886)    112  Pa. 

which    caused    injury    to    an    employee.  72,    3    Atl.    813    (failure    to   use   props 

The  court  expressly  pointed  out  the  fact  furnished)  ;  Redstone  Coke  Co.  v.  Roby 

that  the  decisions  in  Pennsylvania  and  (1886)    115  Pa.  364,  8  Atl.  593    (explo- 

in  other  states  upon  this  question  were  sion    of    fire    damp)  ;    Haley    v.    Keim 

not    controlling    in    Tennessee,    because  (1892)   151  Pa.  117,  25  Atl.  98   (deadly 

they  were  not  in   consonance  with  the  gases      penetrated      through      openings 

general   system   of  that   state,    defining  which  should  have  been  closed)  ;  Lineos- 

the  duties  of  master  and  servant.  lei  v.  Susquehanna  Coal  Go.   (1893)   157 

Heald  v.   Wallace    (1902)    109   Tenn.  Pa.  153,  27  Atl.  577    (roof  collapsed); 

346,  71  S.  W.  80,  was  distinguished  in  Velas   v.   Patton   Coal   Go.    (1900)    197 

Smith  V.  Dayton  Coal  &  I.   Co.  supra,  Pa.  380,  47  Atl.  360   (negligent  order)  ; 

upon  the  ground  tliat  in  that  case  the  Voshefshey   v.    Hillside    Coal   &   I.    Go. 

miner  was  injured  while  making  a  dan-  (1897)     21    App.    Div.    168,    47    N.    Y. 

gerous   place   safe.  Supp.   386    (defective  bumper   on   car). 

Krwxmlle  Iron  Co.  V.  Pace  (1898)  101  The   theory   on  which   the  master   is 
Tenn.  476,  48  S.  W.  232,  also  discussed  absolved   from   liability   in    these   cases 
the  statute  of  1881,  but  this  particular  will  be  apparent  from  the  following  ex- 
question  does  not  appear  to  have  been  tracts   from   some   of  the   opinions: 
passed  upon.  "As  the  defendants  had  complied  strict- 

3  Schmalstieg  v.  Leavenworth  Coal  ly  with  the  8th  section  of  the  act  of  3d  of 
Co.  (1902)  65  Kan.  753,  59  L.E.A.  707,  March,  1870,  in  providing  a  practical 
70  Pac.  888;  Barrett  v.  Dessy  (1908)  and  skilful  inside  overseer  or  mining 
78  Kan.  642,  91  Pac.  786;  Little  v.  2Vor-  boss,  and  as  they  had  thus  fulfilled  the 
ton  Coal  Co.  ( 1910 )  83  Kan.  232,  109  duty  imposed  upon  them  by  the  general 
Pac.  768.  assembly,  it  is  not  for  this  or  any  other 

4  Lehigh    Valley    Coal    Co.    v.    Jones  court  to  charge  them  with  an  additional 
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In  West  Virginia  the  statute  (Code  1891,  p.  995,  §  11,  as  amended, 
Code  1906,  §§  409,  410)  requires  the  mine  owner  to  employ  a  compe- 

obligation.     .     .     .     The   act  is   one   of  in  obedience  to  the  command  of  the  law, 

great    practical    utility   to    tlie    miner,  and  in  the  interest  and  for  the  protec- 

and  lays  upon  the  proprietors  of  mines  tion   of   the  miners   themselves."     Red- 

all  the  burthens  they  ought  of  right  to  stone  Coke  Co.  v.  Roly   (1886)   115  Pa. 

bear.     They  must  provide  capable  over-  364,  8  Atl.  593. 

seers  for  their  works,  and  they  must  "These  remarKs  are  as  precisely  ap- 
furnish  what,  by  such  overseers,  is  re-  plicable  to  the  act  of  1885  as  they  were 
quired  for  the  safety  and  welfare  of  the  to  the  acts  of  1870  and  of  1877.  Tlie 
men  engaged  in  those  works.  More  fundamental  idea  as  to  all  of  them  is 
than  this  they  cannot  do,  for  upon  the  that  properly  qualified  persons,  as  des- 
judgment  and  skill  of  these  practical  ignated  in  the  several  acts,  shall  be  em- 
agents  they  must  depend  quite  as  much  ployed  by  mine  owners,  with  prescribed 
as  any  of  the  men  who  are  engaged  in  duties  relative  to  the  care  and  inspec- 
their  mines."  Waddell  v.  Simoson  tion  of  mines;  and  where  this  is  done, 
(1886)   112  Pa.  567,  4  Atl.  725.  the    mine    owner    has     discharged    his 

"Nor  do  we  think  the  liability  of  the  duty  in  this  regard,  and  if,  having  done 
company  for  the  act  of  its  mining  boss  so,  accidents  occur  which  can  be  traced 
is  changed  by  the  fact  that  he  is  ap-  to  the  carelessness  or  negligence  of 
pointed  pursuant  to  a  statute,  where  he  these  persons,  the  owners  are  not  Ha- 
has  a  general  superintendent  over  him  ble."  Lineoski  v.  Susquehanna  Coal 
who  has  power  to  direct  and  control  Co.  (1893)  157  Pa.  153,  27  Atl.  577. 
him.  We  discover  no  sound  reason  for  In  this  last  case  the  court  denied  that 
any  distinction.  In  either  ease  the  com-  there  was  any  force  in  the  contention 
pany  must  appoint  a  competent  and  that,  because,  under  the  act  of  1885, 
suitable  person,  and  provide  suitable  "the  miner  must  give  notice  of  any  ap- 
and  safe  machinery.  He  is  to  'carefully  prehended  danger  to  the  mine  foreman," 
watch'  and  'to  see,'  for  the  purpose  of  he  is  to  be  considered  as  the  representa- 
protecting  from  danger  all  men  at  work  tive  of  the  owner  for  all  purposes,  so  as 
in  the  mines,  says  the  statute.  This,  to  charge  the  company  with  liability, 
however,  does  not  displace  or  supersede  "No  such  provision,"  it  was  said,  "is 
his  superior,  to  whom  he  may  be  re-  found  in  the  act,  and  the  duty  to  give 
quired  to  report."  Lehigh  Valley  Coal  such  information  was  just  as  great  be- 
Co.  v.  Jones   (1878)   86  Pa.  432.  fore  the  act  as  after.     The  act  simply 

"There  is  no  room  for  the  allegation  embodied  what  was  already  a  legal  duty 
that  a  mining  boss  under  the  mine  ven-  of  the  miner  into  the  provisions  of  the 
tilation  act  of  1870  is  an  agent  of  the  statute,  making  it  more  precise  and  em- 
mine  owner  or  a  coemployer.  He  is  phatic,  and  bringing  the  performance  of 
clothed  with  no  powers  of  engaging  and  such  duty  more  directly  to  the  atten- 
discharging  miners  and  laborers  at  tion  of  the  miner.  The  position  of  the 
pleasure.  He  is  merely  a  fellow  serv-  mining  foreman  with  relation  to  the 
ant  with  the  miner.  He  is  nowhere  in  owner  was  not  changed  by  this  provi- 
the  act  designated  as  the  agent  of  the  sion.  His  duty  was  the  same,  with  or 
owner  of  the  mines.  His  duties  are  without  this  provision;  to  wit,  to  give 
specified  in  the  same  manner  that  the  immediate  attention  to  the  apprehended 
duties  of  the  engineer  are  specified  in  danger,  and  take  all  proper  measures  to 
the  16th  section,  and  as  the  duties  of  prevent  its  occurrence.  The  effect  of 
other  employees  are  defined  in  various  his  negligence  in  not  correcting  the  de- 
other  sections.  He  has  no  general  pow-  fects  or  dangers  complained  of  would 
er  of  control.  His  duties  are  confined  be  precisely  the  same  after  as  before 
to  special  matters.  That  they  are  dif-  the  statute,  and  it  would  require  a  spe- 
ferent  from  those  of  others  of  his  fel-  cific  change  of  the  law  by  statutory 
low  colaborers,  or  even  that  they  are  enactment,  to  impose  liability  upon  the 
of  a  higher  grade,  does  not  matter."  owner  for  his  negligence  when  there  was 
Delaware  &  H.  Canal  Co.  v.  Carroll  no  such  liability  at  the  date  of  the 
(1879)    89  Pa.  374.  passage  of  the  act." 

"The  mining  boss  is  a  creature  of  the  In  Mulhern  v.  Lehigh  Valley  Coal  Co. 

legislature,  selected  by  the  mine  owner  (1894)   161  Pa.  270,  28  Atl.  1087,  1088, 
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tent  and  practical  inside  overseer,  to  be  called  the  "mining  boss,"  who 
shall  be  an  experienced  coal  miner,  or  anyone  having  two  years'  ex- 
perience in  a  coal  mine.  Under  this  statute  it  has  been  held  that  the 
master  is  not  liable  for  injuries  to  miners,  caused  by  the  negligence 
of  the  mining  boss.* 

In  Colorado,  a  mine  boss  vested  with  no  authority  other  than  that 
prescribed  by  the  coal  mining  act  of  1885,  which  is  the  same  as  the 
earlier  Pennsylvania  act,  is  a  fellow  servant  of  the  employees  in  the 


mine. 


6 


i.  Where  master's  choice  is  restricted. — Some  statutes  go  fiirther 
than  those  cited  in  the  preceding  subdivision  and  not  only  require  the 
master  to  employ  a  certain  employee,  but  restrict  the  master's  selection 


where  the  statute  required  a  mine  own- 
er to  employ  a  sober  and  competent  en- 
gineer at  the  cage  hoist,  the  court  held 
that  this  did  not  change  the  master's 
common-law  liability;  if  he  hired  such 
an  engineer,  he  was  not  liable  for  his 
negligence,  as  he  was  a  fellow  servant 
of  the   miners. 

In  Weaver  v.  IseXin  (1894)  161  Pa. 
386,  29  Atl.  49,  the  trial  judge,  in  a 
charge  declared  to  be  correct,  ruled  that 
the  possession  of  a  power  to  employ 
and  discharge  workmen — this  not  being 
a  statutory  duty  of  a  mine  boss — placed 
him  in  the  position  of  a  vice  principal, 
and  enlarged  the  liability  of  the  em- 
ployer beyond  that  to  which  he  is  sub- 
ject in  the  case  of  a  mine  boss  em- 
ployed under  the  provisions  of  the  act, 
and  performing  only  the  duties  pre- 
scribed therein. 

The  relation  of  the  rule  applied  in 
these  cases  to  that  which  declares  a 
head  of  a  department  to  be  a  vice  prin- 
cipal has  apparently  not  been  discussed, 
and  there  might  seem  to  be  some  ground 
for  considering  such  a  foreman  to  be 
within  the  purview  of  the  latter  rule. 
But  the  differentiating  element  is  clear- 
ly indicated  by  the  remark  in  Delaware 
&  E.  Canal  Co.  v.  Carroll  (1879)  89  Pa. 
374,  that  he  "has  no  general  power  of 
control,"  and  that  "his  duties  are  con- 
iined  to  special  matters." 

6  A  mine  boss  is  not  a  vice  principal, 
as  his  duties  are  not  delegated  to  him 
by  his  employer,  but  prescribed  by  stat- 
ute. Williams  v.  Thacker  Coal  &  C.  Co. 
(1898)  44  W.  Va.  599,  40  L.R.A.  812, 
30  S.  E.  107  (large  fragment  of  rock 
fell  from  roof  of  drift),  applying  the 
principle  that  "where  a  person  or  cor- 


poration is  compelled  by  law  to  employ 
an  individual  in  a  given  matter,  no 
liability  attaches  for  his  tortious  or 
negligent  acts."  To  the  same  effect: 
Purlcey  v.  Southern  Coal  &  Transp.  Co. 
(1905)  57  W.  Va.  595,  50  S.  E.  755; 
McMillan  v.  Middle  States  Coal  &  Coke 
Co.  (1907)  61  W.  Va.  531,  11  L.R.A. 
(N.  S.)  840,  57  S.  E.  129;  Squilache  v. 
Tidewater  Coal  &  Coke  Co.  (1908)  64 
W.  Va.  337,  62  S.  E.  446;  Bralley  v. 
Tidewater  Coal  £  Coke  Co.  (1910)  66 
W.  Va.  278,  —  L.R.A.(N.S.)  — ,  66  S. 
E.  684,  19  Ann.  Cas.  510.  In  the  lat- 
ter case  it  was  held  that  a  mine  boss 
and  fire  boss  employed  in  a  coal  mine, 
pursuant  to  §§  409  and  410,  Code  1906, 
in  the  performance  of  the  duties  there- 
by imposed  upon  them,  including  the 
duty  ot  the  mine  boss  to  see  that,  as 
the  working  places  advance,  break- 
throughs for  air  are  made,  or  that  brat- 
tice shall  be  used,  are  fellow  servants 
of  the  minor  employed  therein,  and  the 
master  is  not  liable  for  injuries  sus- 
tained by  such  miner  on  account  of  the 
negligent  performance   of  those   duties. 

In  the  McMillan  Case  it  was  held 
that  a  mine  boss  appointed  pursuant 
to  statute  is  not,  merely  from  his  posi- 
tion as  such,  the  servant  of  the  coal- 
mine owner  outside  his  duties  speciiied 
in  the  statute;  and  such  owner  is  not 
responsible  for  his  orders  to  servants 
of  such  owner,  or  his  negligence,  result- 
inj  in  injury  to  them. 

6  Colorado  Coal  &  I.  Co.  v.  Lamb 
(1895)  6  Colo.  App.  255,  40  Pac.  251 
(mass  of  rock  fell  in  a  drift).  The 
court  said:  "The  mine  boss  is  an  indi- 
vidual, so  designated  by  the  statute, 
who  must  be  employed  by  the  mine  own- 


4]52 


MASTER  AND  SERVANT. 


[chap.   LXl. 


to  a  certain  person  or  to  one  of  a  certain  class.  In  some  jurisdictions, 
even  if  the  master  is  thus  required  to  employ  one  of  a  designated  class 
of  persons,  he  nevertheless  is  liable  for  the  negligence  of  such  person 
if  he  is  charged  with  carrying  out  the  master's  primary  duties. 

In  Illinois  the  statute  (act  of  April  18,  1899)  forbade  the  appoint- 
ment of  any  but  certified  mine  managers  and  examiners,  imposed  cer- 
tain specified  duties  upon  them,  and  made  the  mine  owner  liable  for 
any  wilful  violation  of  the  act,  or  any  wilful  failure  to  conform  to  its 
provision.  Under  this  act  the  mine  manager  and  mine  examiner  have 
been  held  to  be  vice  principals,  so  as  to  render  the  mine  owner  liable 
for  their  negligence.'' 


er,  and  put  in  charge,  with  reference  to 
its  safety  and  security.  He  has  entire 
supervision  of  the  whole  system  of  tlie 
ventilation  of  the  mine,  likewise  of  its 
entries,  drifts,  and  rooms,  and  all  ma- 
chinery and  appliances  which  are  used 
in  its  operations.  He  is  bound  to  make 
his  reports  regularly  to  the  mine  in- 
spector, and  is  subject  to  severe  penal- 
ties for  any  violation  of  the  act.  Of 
necessity,  this  would  include  any  fail- 
ure on  his  part  in  the  supervision,  in- 
spection, and  care  which  the  statute 
requires.  .  .  .  We  are  unable  to  see 
how  it  is  possible  to  compel  a  company 
to  employ  a  mine  boss,  upon  whom  is 
laid  the  responsibility  and  the  duty  by 
statute  to  attend  to  the  mine  and  its 
safety  as  a  place  to  work  in,  clothe  him 
with  full  autnority  and  power  in  this 
respect,  and  subject  him  to  punish- 
ments and  responsibilities  in  case  of 
failure,  and  then  hold  the  master  re- 
sponsible for  his  acts.  He  is  in  no  sense 
the  representative  of  the  master,  from 
whom  the  statute  attempts  to  take  en- 
tire control  of  his  part  of  his  mining 
operations.  The  master  may  supervise 
him,  and  he  may,  so  far  as  may  be,  di- 
rect such  changes  to  be  made  as  his 
judgment  indicates  to  be  necessary ;  but 
when  the  statute  put  the  control  of  his 
particular  matter  into  the  hands  of  the 
boss,  and  left  to  his  judgment  both  the 
question  of  safety  and  the  means  to  be 
used  to  that  end,  we  are  unable  to  see 
how  he  is,  in  any  sense,  either  as  vice 
principal  or  otherwise,  the  representa- 
tive of  the  master,  or  how  he  can  stand 
in  any  other  relation  to  his  colaborer 
than  that  of  a  fellow  servant." 

7  The  rule  stated  in  the  text  has  been 
assumed  or  expressly  recognized  in  the 
following  cass :  Donk  Bros.  Coal  &  Coke 


Co.  V.  Stroff  (1902)  200  111.  483,  66  N. 
E.  29  (roof  fell);  Riverton  Coal  Co.  v. 
Shepherd  (1904)  207  111.  395,  69  N.  E. 
921  (dust  explosion)  ;  Kelly ville  Coat 
Co.  V.  Strine  (1905)  217  111.  516,  75 
N.  E.  375  (failure  to  examine  room)  ; 
Consolidated  Coal  Co.  v.  Shepherd 
(1906)  220  III.  123,  77  N.  E.  133  (de- 
fective wall)  ;  Athens  Min.  Go.  v.  Cam- 
duff  (1906)  221  111.  354,  77  N.  E.  571 
(explosion  of  gas;  examiner  failed  to 
inspect)  ;  Kellymlle  Coal  Co.  v.  Bnmas 
(1906)  223  111.  595,  79  N.  E.  309  (rule 
assumed,  but  no  recovery  allowed  on 
the  facts )  ;  Davis  v.  Illinois  Collieries 
Co.  (1908)  232  111.  284,  83  N.  E.  836 
(dust  explosion);  Mertens  v.  Sputhern 
Coal  &  Min.  Co.  (1908)  235  111.  540, 
85  N.  E.  743,  affirming  (1908)  140  111. 
App.  190  (defective  roof)  ;  Olson  v. 
Kelly  Coal  Co.  (1908)  236  111.  502,  86 
N.  E.  88  (accumulation  of  debris')  ; 
Dunham  v.  Black  Diamond  Coal  Co. 
(1909)  239  111.  457,  88  N.  E.  216,  af- 
firming (1908)  146  111.  App.  140  (dan- 
ger signals  not  displayed)  ;  Aetitus  v. 
Spring  Valley  Goal  Co.  (1910)  246 
111.  32,  138  Am.  St.  Rep.  221,  92  N.  E. 
•579  (fall  of  rock)  ;  Donk  Bros.  Coal 
&  Coke  Co.  V.  Lucas  (1906)  127  111. 
App.  61,  judgment  affirmed  in  (1907) 
226  111.  23,  80  N.  E.  560  (failure  to 
furnish  props)  ;  Illinois  Collieries  Go. 
V.  Haveron  (1907)  137  111.  App.  22 
(dust  explosion);  Hollingshead  v.  Wa- 
bash Coal  Co.  (1908)  142  111.  App.  641 
(failure  to  mark  dangerous  place). 

In  Fulton  v.  Wilmington  Star  Min. 
Co.  (1904)  68  L.E.A.  168,  66  C.  C.  A. 
247,  133  Fed.  193,  following  the  Illinois 
decisions,  it  was  held  that  a  mine  owner 
is  not  exempted  from  liability  for  the 
negligence  of  his  manager  by  the  fact 
that  he  is  forbidden  by  statute  to  em- 
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The  courts  have  upheld  the  statute,  notwithstanding  the  mine  owner 
was  restricted  in  his  selection  of  the  employee  to  the  members  of  a 
certain  class.*  It  has  been  pointed  out  that  the  statutes  of  this  charac- 
ter do  not  require  the  mine  owner  to  keep  the  certified  employee  in 


ploy  anyone  in  such  capacity  but  those 
who  have  received  a  certificate  of  com- 
petency from  the  state  examiners. 

The  object  of  the  mining  act  is  to  pro- 
tect the  health  and  persons  of  men  em- 
ployed in  the  mines  of  the  state  while 
they  are  in  the  mines;  and  to  hold 
that  the  mine  owner  may  shift  his  liabil- 
ity to  any  person  employed  by  him  as 
examiner  or  miner  who  holds  a  certifi- 
cate of  the  state  mining  board  is  to 
lessen  his  responsibility  and  defeat  in 
great  part  the  beneficent  purposes  of 
the  act.  Henrietta  Coal  Co.  v.  Martin 
(1906)  221  111.  460,  77  N.  E.  902.  The 
court  rejected  the  contention  of  the  min- 
ing company  that  it  was  not  liable  for 
the  negligence  of  its  certified  officials, 
which  was  stated  as  follows:  "Appel- 
lant first  contends  that  as  it  had  in  its 
employ  and  on  duty  in  its  mine  a  certi- 
fied mine  manager  and  a  certified  mine 
examiner  at  the  time  appellee  was  in- 
jured, it  discharged  its  duty  to  appellee 
in  relation  to  those  duties  which  the 
statute  prescribes  shall  be  performed 
by  the  mine  manager  and  mine  ex- 
aminer, and  that  it  is  not  liable  for  in- 
juries to  the  appellee  arising  from  a  wil- 
ful failure  of  the  mine  manager  to  de- 
liver props  or  for  a  wilful  failure 
of  the  mine  examiner  to  perform  any 
duty  required  of  him  by  the  mining 
act.  This  is  on  the  theory  that  the 
legislature  has  prescribed  the  duties 
which  the  operator  owes  to  the  miner 
in  so  far  as  examination  and  manage- 
ment of  the  mine  is  concerned,  and  that 
all  that  is  required  of  the  operator  is 
that  he  should  employ  a  manager  and 
an  examiner  holding  certificates  from 
the  state  mining  board,  as  provided  by 
§  8  of  the  act  in  question,  and  that  if 
he  does  so,  and  he  has  no  notice,  and 
the  circumstances  are  not  such  as  to  put 
him  on  notice,  that  the  employees  are 
incompetent,  negligent,  or  otherwise  un- 
fit to  perform  their  duties,  he  is  not 
liable  for  any  injuries  occasioned  by 
any  wilful  violation  of  the  mining  act, 
or  any  wilful  failure  to  comply  with  its 
provisions  on  the  part  of  the  examiner 
or  manager." 

"It  is  not,  however,  contemplated  by 


the  statute  that  the  mine  owner  shall 
be  relieved  of  liability  for  an  injury  re- 
sulting to  men  working  in  his  mine,  in 
consequence  of  a  dangerous  condition 
in  the  mine  of  which  he  has  actual 
notice,  by  reason  of  the  fact  that  he  has 
not  received  notice  of  such  condition 
through  the  channel  of  the  report  of  his 
mine  examiner.  A  mine  examiner  is  a 
vice  principal  of  the  mine  owner,  .  .  . 
and  actual  notice  to  the  mine  examiner 
or  the  mine  manager  of  a  dangerous 
condition  in  the  mine  is  notice  to  the 
mine  owner  of  such  condition."  Olson 
V.  Kelly  Coal  Co.  (1908)  236  111.  502, 
86  N.  E.  88. 

The  wilful  failure  of  the  manager  or 
examiner  to  observe  the  provisions  of 
the  statute  is  the  wilful  failure  of  the 
operator,  even  where  the  operator  has 
no  actual  knowledge  of  the  delinquency 
of  the  examiner  or  miner.  Davis  v.  Illi- 
nois Collieries  Co.  supra. 

8  In  Donk  Bros.  Coal  &  Coke  Co.  v. 
Lucas,  supra,  the  appellate  court  said: 
"It  may  be  noted  that  the  statute  does 
not  restrict  the  operator  in  the  exercise 
of  any  proper  liberty  in  the  selection  of 
such  employees.  He  had  no  right  at 
common  law  to  select  any  but  competent 
persons  for  such  service,  and  the  pre- 
sumption must  be  that  all  competent 
persons  desiring  such  employment  will 
be  licensed  ('certificated')  ;  therefore  all 
competent  persons  who  are  willing  to 
perform  such  service  may  be  employed, 
and  the  operator  may  at  any  time  dis- 
charge such  employees  for  failure  to 
perform  any  specified  duty,  or  for  any 
other  reason,  or  for  no  reason,  and  em- 
ploy others,  or  he  may  perform  the  du- 
ties himself  in  person,  if  he  is  able 
and  competent  to  do  so,  and  will  pro- 
cure the  requisite  certificate.  The  re- 
quirement of  the  statute  is  only  that 
these  duties  shall  be  performed,  and  that 
they  shall  not  be  performed  by  other 
than  a  person  whose  competency  is  evi- 
denced by  the  required  certificate.  The 
statute  relieves  the  operator  of  a  part 
of  his  common-law  duty.  It  relieves 
him  from  the  duty  of  making  due  in- 
quiry as  to  the  applicant's  competency 
before  employing  him.     The  certificate 
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his  employ,  and  the  certificate  given  by  the  state  board  is  not  conclu- 
sive as  to  the  competency  of  the  holder.' 

The  same  view  has  been  taken  in  Iowa,  where  the  statute  requires 
the  employment  of  a  licensed  pit  boss.^" 

But  the  contrary  rule  prevails  in  a  number  of  other  jurisdictions. 

In  Pennsylvania  the  rule  is  that  inasmuch  as  by  the  act  of  June 
2,  1891,  P.  L.  1Y6,  the  state  requires  the  employment  by  the  operator 


is  prima  facie  evidence  of  such  com- 
petency, but  it  does  not  relieve  the 
operator  from  responsibility  for  any 
part  of  his  conduct  not  involving  his 
competency,  and  not  even  for  that,  if 
the  operator  knew  that  for  any  reason 
he  was  in  fact  incompetent." 

In  Fulton  v.  Wilmington  Star  Min. 
Co.  supra,  after  referring  to  the  cases 
cited  by  the  counsel,  the  court  said: 
"Some  of  these  eases  were  under  the 
pilotage  laws,  requiring  that  a  ship 
nearing  port  should  take  on  the  first 
pilot  who  hailed  the  vessel,  or  be  liable 
for  full  compensation  for  such  pilot. 
The  ship  master's  choice  was  thus  limit- 
ed, not  to  a,  class,  but  to  an  individual. 
This  difference  creates  a  substantial  dis- 
tinction between  those  cases  and  the 
case  under  consideration." 

The  constitutionality  of  the  statute 
as  thus  construed  was  passed  upon  by 
the  Supreme  Court  in  Wilmington  Star 
Min.  Go.  V.  Fulton  (1907)  205  U.  S. 
60,  51  L.  ed.  708,  27  Sup.  Ct.  Rep.  412, 
and  it  was  held  that  the  imposition 
upon  mine  owners  by  the  Illinois  mining 
act  of  April  18,  1899,  of  responsibility 
for  the  defaults  of  mine  managers  and 
mine  examiners,  who  are  required  by 
that  act  to  be  selected  by  the  mine  own- 
ers from  those  holding  licenses  issued  by 
the  state  mining  board  created  by  such 
act,  does  not  deprive  them  of  their  prop- 
erty without  due  process  of  law,  in  vio- 
lation of  U.  S.  Const.  14th  Amend., 
where  it  is  not  obligatory  upon  a  mine 
owner  to  select  a  particular  individual, 
or  to  retain  one  when  selected  if  found 
incompetent. 

"The  fact  that  the  proprietor,  if  he 
employs  men  to  act  in  these  capacities, 
is  required  to  employ  those  who  have 
obtained  the  certificate  from  the  state 
mining  board,  is  without  significance. 
The  purpose  of  that  provision  was,  so 
far  as  possible,  to  guard  against  the  pos- 
sibility of  the  proprietor  employing  in- 
competent, intemperate,  negligent,  or 
disreputable  persons,  and  not  to  enable 


the  operator  to  shift  to  his  employees 
his  responsibility  for  the  management 
of  the  mine."  Henrietta  Coal  Co.  v. 
Martin,  supra. 

9  In  Consolidated  Coal  Co.  v.  Seniger 
(1899)  179  111.  370,  52  N.  E.  733,  where 
the  competency  of  a  stationary  engineer 
was  in  question,  the  court  said:  "As  to 
the  other  objection,  it  seems  defendant 
was  prohibited  by  law  from  employing 
a  hoisting  engineer  who  did  not  have  a 
certificate  obtained  from  the  State 
Board  of  Mine  Examiners,  and  Rasor 
had  such  a  certificate.  It  is  argued  that 
by  this  statute  the  law  has  provided  the 
only  means  by  which  a  hoisting  engi- 
neer's abilities  can  be  ascertained,  and 
that  the  efficacy  of  the  certificate  for 
that  purpose  cannot  be  disputed.  While 
the  law  required  defendant  to  select  its 
engineer  from  a  certain  class,  it  did  not 
make  it  obligatory  upon  it  to  employ 
Rasor  or  to  retain  him  in  its  employ- 
ment. It  would  not  have  been  a  viola- 
tion of  any  law  to  have  discharged  him 
if  he  was  found  to  be  incompetent.  If 
defendant  had  been  compelled  to  em- 
ploy him,  there  would,  of  course,  be  no 
element  of  negligence  on  its  part  in 
doing  so,  and  it  could  not  be  held  liable 
for  a  violation  of  the  law  on  account  of 
his  unfitness.  Such  a  certificate  does 
not  conclusively  establish  the  compe- 
tency of  the  person,  but  may  be  con- 
sidered with  other  evidence  upon  that 
question." 

And  see  the  decision  in  the  United 
States  Supreme  Court,  cited  in  the  pre- 
ceding note. 

10  In  Poli  V.  Numa  Block  Coal  Co. 
(1910)  149  Iowa,  104,  33  L.R.A.(N.S.) 
646,  127  N.  W.  1105,  it  was  held  that  re- 
quiring a  mine  operator  to  employ  only 
licensed  pit  bosses  does  not  relieve  him 
from  liability  for  the  negligence  of  his 
employees  so  far  as  it  pertains  to  the 
performance  of  the  non-delegable  duties 
of  the  master.  The  court  said:  "The 
licensed  engineer  and  licensed  pit  boss, 
so  far  as  their  work  or  duty  pertain  to 
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■of  mines  of  a  certified  foreman,  and  invests  such  foreman  with  the 
power  to  compel  compliance  with  his  directions  so  far  as  they  relate 
to  the  safety  of  the  employees  in  the  mine,  an  employer  cannot  be  held 
liable  for  the  mistakes  or  incompetency  of  the  state's  representative. 
This  act  is  practically  the  same  as  the  act  of  May  15,  1893,  P.  L.  52, 
which  relates  solely  to  the  bituminous  mines.^^  The  attempt  in  the 
statute  to  make  the  master  liable  for  the  acts  of  the  certified  foreman 
was  held  unconstitutional.*^ 

A  similar  view  has  been  taken  in  Tennessee,  where  the  statute  made 
the  employment  of  a  certified  foreman  compulsory  (act  of  1903,  chap. 
231)}^  The  statute  permitted  a  mine  to  be  operated  for  a  period  not 
to  exceed  thirty  days  without  the  certified  mine  boss,  and  in  a  Fed- 
eral decision  construing  the  act,  it  was  held  that  an  unlicensed  mine 
boss  acting  during  such  period  does  not  have  the  standing  of  a  cer- 


the  non-delegable  obligations  of  the  mas- 
ter, are  none  the  less  his  representatives 
because  the  law  requires  them  to  possess 
certain  prescribed  qualifications.  .  .  . 
The  law  cited  by  counsel,  which  com- 
pels the  master  of  a  ship  to  employ  a 
licensed  pilot,  and  under  which  there 
have  been  decisions  which  relieve  the 
shipowner  from  the  consequences  of  the 
pilot's  negligence  or  incompetency,  is 
not  in  point.  If  the  shipowner  sends 
to  sea  a  vessel  of  such  defective  con- 
struction that  it  sinks  while  it  is  being 
taken  out  of  the  harbor,  no  one  would 
contend  that  he  is  relieved  from  re- 
sponsibility for  his  negligence  because  a 
licensed  pilot  was  in  charge  when  the 
disaster  occurred." 

11  Durkin  v.  Kingston  Goal  Co. 
(1895)  171  Pa.  193,  29  L.E.A.  808, 
50  Am.  St.  Eep.  801,  33  Atl.  237  (way 
allowed  to  become  defective)  ;  Golden 
V.  Mt.  Jessup  Coal  Co.  (1909)  225  Pa. 
164,  73  Atl.  1103  (props  set  too  near 
track)  ;  Dempsey  v.  Buck  Run  Coal  Co. 

(1910)  227  Pa.  571,  76  Atl.  745  (de- 
fective ventilation)  ;  D'Jorko  v.  Ber- 
wind-White  Coal  Min.  Co.  (1911)  231 
Pa.  164,  80  Atl.  77  (explosion  of  gas)  ; 
Reeder    v.     Lehigh     Valley     Coal     Co. 

(1911)  231  Pa.  563,  80  Atl.  1121 
(ohiter)  ;  Szotak  v.  Berwind-White  Goal 

Min.  Co.   (1901)   36  Misc.  98,  72  N.  Y. 

Supp.    647     (defects    in    crossing    over 

haulage  way). 

Although  a  mine  foreman  appointed 
in  accordance  with  the  statute  is  a  fel- 
low servant,  yet  if  the  master  intrusts 


him  with  the  duties  of  superintendence, 
the  master  will  be  liable  for  his  negli- 
gence while  acting  as  superintendent. 
Hood  V.  Connell  Anthracite  Min.  Co. 
(1911)  231  Pa.  647,  81  Atl.  56;  Wolcutt 
V.  Brie  Coal  &  Coke  Co.  (1910)  226  Pa. 
204,  75  Atl.  197. 

18  Durkin  v.  Kingston  Coal  Co.  supra, 
where  it  was  held  that  the  imposition 
of  liability  on  a  mine  owner  by  the  act 
of  1891,  art.  17,  for  the  failure  of  a 
certified  foreman,  whom  he  is  compelled 
to  employ,  and  with  whose  acts  he  can- 
not interfere,  and  whose  duties  are  pre- 
scribed by  the  act,  to  comply  with  those 
duties,  is  unconstitutional  and  void. 

13  Sale  Creek  Coal  d  Coke  Go.  v.  Prid- 
dy  (1906)  117  Tenn.  168,  96  8.  W.  610. 
10  Ann.  Gas.  745. 

In  distinguishing  Smith  v.  Dayton 
Goal  &  I.  Co.  (1906)  115  Tenn.  543,  4 
L.R.A.(N.S.)  1180,  92  S.  W.  62,  cited 
supra,  decided  under  an  earlier  act,  the 
court  said :  "Not  only  is  the  employment 
of  a  certificated  mine  foreman  made 
compulsory  upon  the  owner  under  a 
penalty  for  failure  to  do  so,  but  the 
control  of  the  mine  foreman,  in  respect 
of  the  duties  set  out  in  the  act,  is 
taken  from  the  owner,  and  the  foreman's 
faithful  discharge  of  duty  secured  by 
the  imposition  of  penalties.  Under  such 
a  statute  there  is  no  ground  on  which  to 
place  the  liability  of  the  owner  for  the 
negligence  of  the  foreman  in  respect  of 
his  failure  to  discharge  the  duties  re- 
ferred to." 
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tified  boss;  and  consequently  the  mine  owner  is  liable  for  injuries- 
resulting  from  his  failure  properly  to  inspect.** 

In  Michigan,  under  a  statute  requiring  every  stationary  engineer  to 
be  licensed,  and  every  new  boiler  inspected  before  being  put  in,  it 
was  held  that  in  the  absence  of  actual  knowledge  of  an  engineer'^ 
incompetency,  the  master  is  not  liable  for  injuries  due  to  defects  in  a 
boiler  which  would  have  been  discovered  by  a  reasonable  inspection, 
where  the  engineer  was  present  at  the  inspection.*^ 

In  England  it  has  been  held  that  the  mere  fact  that  an  act  of  Parlia- 
ment required  the  owners  of  a  colliery  to  employ  a  certified  manager 
did  not  make  such  manager  any  the  less  a  servant  of  the  company,  and 
consequently  a  fellow  servant  of  the  other  employees.*^ 

This  decision  is  based  upon  Wilson  v.  Merry ^"^  and  the  argument 
would  be  rejected  by  many,  at  least,  of  the  American  courts. 

Under  the  decisions  of  the  United  States  Supreme  Court,  no  action 
can  be  maintained  at  common  law  against  the  owner  of  a  vessel  for 
the  fault  of  a  compulsory  pilot.*'  Of  course,  this  would  include  ac- 
tions for  personal  injuries  received  by  seamen  employed  on  the  vessel. 
A  different  rule  prevails  in  admiralty,  but  that  presents  a  question 
outside  the  scope  of  this  treatise.] 

1435b.  Liability  of  a  master  whose  choice  of  servants  is  re- 
stricted to  a  definite  class  of  persons. — In  Louisiana  it  has  been  held 
that,  where  the  hiring  of  employees  in  the  business  in  which  the  mas- 
ter is  engaged  is  controlled  by  a  labor  organization  to  such  an  extent 
that  he  is  compelled  to  appoint  and  retain  any  member  or  members 
of  that  organization  whom  it  may  designate,  he  cannot  be  held  respon- 

14  Cumberland    Coal    &    Coke    Co.    v.  inspector  of  the  city,  and  who  held  his 

Gray   (1907)    82  C.  C.  A.  87,  152  Fed.  license,  certifying  that  they  were  'com- 

939.  petent  to  handle  boilers  with  safety  to- 

i^  Vincent    v.    Clements    (1907)     150  life  and  property.' " 

Mich.  406,  114  N.  W.  330.     After  allud-  16  Eowells    v.   Landore-Siemens    Steel' 

ing  to  the  primary  duty  of  the  master  Co.    (1874)   44  L.  J.  Q.  B.  N.  S.  25,  L. 

to   furnish   reasonably   safe   appliances,  R.  10  Q.  B.  62,  32  L.  T.  N.  S.   19,  23^ 

the  court  said:   "This  primary  duty  is  Week.  Rep.  335. 

modified,   however,    in    the   case   before  17  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas. 

us,    by    the    requirements    of    the   ordi-  326,   19   L.   T.   N.   S.   30,   19   Eng.   Rul. 

nance,  the  character  of  the  services  to  Cas.  132    (see  §  1457,  post). 

be   rendered  by   the   engineer,   and   the  18  Homer  Ramsdell  Trdnsp.  Co.  v.  La 

duties  owing  by  him  to  the  defendants.  Compagnie     G4n4rale     Transatlantique- 

The  defendants  were  not  at  liberty  to  (1901)    182  U.   S.  406,  45  L.   ed.  1155, 

commit  to  whomsoever  they  pleased  the  21    Sup.    Ct.   Rep.    831.      See    also    The 

care  and  operation  of  their  boiler,  but  Joseph   Yaccaro    (1910)    180  Fed.  272; 

were   limited   in   their   choice   to  those  Crisp  v.   United  States  &  A.  8.  S.   Co. 

whose  qualifications  for  the  position  had  ( 1903 )  124  Fed.  748. 
been    determined   by   the   official   boiler 


§  1435b] 


VICE  PRINCIPALSHIP— TEST  OF  RANK. 


4157 


sible  for  injuries  caused  by  the  default  of  a  workman  which  it  assigns 
to  him.^ 

A  somewhat  similar  view  was  taken  in  a  Kentucky  case  where  it 
was  held  that  a  mine  owner  is  not  liable  for  the  negligence  of  a  shot 
firer  who  was  hired  by  the  miners  themselves  under  a  contract  with 
the  mine  owner.^ 

The  doctrine  thus  adopted  is  strongly  sustained  by  the  analogy  of 
the  decisions  under  which  shipowners  have  been  absolved  from  lia- 
bility for  the  misconduct  of  pilots  belonging  to  circumscribed  bodies 


i  Farmer  v.  Kearney  (1905)  115  La. 
Ann.  722,  3  L.R.A.(N.S.)  1105,  39  So. 
■967.  There  the  plaintiff,  a  screwman  in 
the  employ  of  a  master  stevedore,  was, 
while  worliing  in  the  hold  of  a  ship, 
injured  by  a  bale  which,  through  the 
negligence  of  a  winchman,  was  lowered 
with  excessive  speed.  Both  the  injured 
and  the  negligent  servants  were  mem- 
bers of  two  labor  organizations  who  se- 
lected the  gangs  of  workmen  whom  the 
stevedores  were  to  engage  for  each  job. 
It  was  also  shown  that  one  of  the  rights 
insisted  upon  by  the  gangs  was  that  of 
appointing  their  own  winchmen,  and 
that  the  winchman  in  question  had  been 
appointed  in  this  manner.  The  grounds 
upon  which  it  was  held  that  the  action 
was  not  maintainable  were  stated  as  fol- 
lows :  "There  is  some  conflict  of  evidence 
as  to  what  occasioned  the  falling  of  the 
bale  from  the  sling.  Under  the  view 
wo  take  of  the  rights  and  obligations 
of  the  parties,  it  is  not  necessary  for 
US  to  determine  which  of  the  workmen 
was  responsible  for  the  falling.  When 
a  person  contracting  for  work  which 
he  engaged  to  do  needs  a  number  of 
workmen  to  perform  the  same,  the  in- 
dividual workmen  employed  rely  upon 
the  contractor's  having  and  exercising 
proper  knowledge,  skill,  and  prudence  in 
the  selection  of  the  workmen  other  than 
themselves;  that  he  will  see  to  it  that 
they  each  have  proper  knowledge,  skill, 
ar.d  prudence.  They  rely,  also,  upon  his 
exercising  himself  (or  through  someone 
whom  he  selects  to  represent  him)  due 
care,  knowledge,  and  prudence  in  super- 
intending the  workmen  as  they  work; 
that  he  will  see  that  they  perform  their 
work  properly.  The  workmen  may,  how- 
ever, elect  in  any  particular  case,  as 
between  themselves  and  the  contractor, 
to  relieve  the  latter  from  these  duties 
and  obligations,  and  the  responsibility 


resulting  from  their  nonperformance,  by 
selecting  agencies  of  their  own  choice,  to 
which  they  look  for  their  own  proper 
protection,  and  which  they  substitute 
for  that  purpose  for  the  contractor.  The 
responsibility  of  the  contractor  rests 
upon  freedom  of  action  in  the  selection 
of  the  workmen  and  in  his  superintend- 
ence over  them.  When  the  individual 
workmen,  instead  of  allowing  matters 
to  take  their  usual  shape  and  course, 
make  it  a  condition  of  their  consent  to 
accepting  service  that  he  (the  con- 
tractor) will  yield  in  their  favor  this 
right  of  freedom  of  action  as  to  selec- 
tion and  superintendence,  they  absolve 
him  from  responsibility  which  would 
otherwise  be  thrown  upon  hlni,  and  look 
to  that  of  their  own  selected  agencies. 
When  the  workmen  delegate  to  a  labor 
organization  which  they  have  joined 
(and  to  others  in  privity  with  their 
own  organization)  the  right  of  selection 
and  superintendence,  they  agree  to  ac- 
cept the  membership  of  their  fellow 
workmen  in  those  organizations,  and 
the  action  of  those  associations,  ipso 
facto,  as  a  good  and  sufficient  guaranty 
to  them  for  their  individual  safety  and 
protection,  so  far  as  the  contractor  is 
concerned.  If  they  deem  membership  in 
organizations  as  conferring  benefits  up- 
on them,  they  cannot  accept  the  bene- 
fits and  repudiate  the  resulting  legal 
disadvantages." 

Z  Edwards  v.  Lam  (1909)  132  Ky.  42, 
119  S.  W.  175.  The  court  said:  "There 
is  not  a  liability  on  the  mine  owner  as 
to  negligence  in  failing  to  control  the 
time  and  manner  of  shooting  in  the 
mines  when,  by  an  agreement  between 
the  mine  owner  on  the  one  side  and  all 
the  miners  on  the  other,  the  former  had 
not  the  duty  or  right  to  control  the  mat- 
ter at  all,  but  it  was  controlled  by  the 
men  themselves." 
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of  specially  qualified  persons  to  whom  their  choice  was  confined.  (See 
the  subsequent  chapters  of  this  treatise  dealing  with  the  liability  of 
the  master  for  the  torts  of  his  servant. )  A  somewhat  similar  point  of 
view  is  also  disclosed  by  the  reasons  given  by  the  supreme  courts  of 
Pennsylvania  and  Tennessee  for  pronouncing  invalid  an  enactment 
by  which  responsibility  was  imposed  upon  mine  owners  for  the  negli- 
gence of  the  foremen  whose  appointment  was  rendered  obligatory, 
and  who  could  be  selected  only  out  of  a  limited  body  of  persons  who 
held  state  certificates  of  competency.  But  a  contrary  doctrine  pre- 
vails in  Illinois  and  Iowa.  See  §  1435a,  antej  where  cases  illus- 
trating the  conflicting  views  are  discussed. 

It  is  true  that  the  restrictions  involved  in  the  cases  thus  compared 
were  created  by  statutes.  But  this  circumstance  scarcely  seems  to  be 
an  adequate  ground  for  denying  their  relevancy  as  precedents.  It  is 
apprehended  that  the  essential  matter  for  consideration  should  be 
merely  whether  the  given  restriction  was  really  so  effective  that,  for 
practical  purposes,  it  could  not  be  evaded.  If  it  was  one  of  that  de- 
scription, its  existence  may  well  be  regarded  as  entailing  the  same 
juristic  consequences,  irrespective  of  whether  it  was  created  by  a  leg- 
islature or  by  a  private  organization. 

It  will  be  observed  that,  in  the  Louisiana  case,  the  culpable  servant 
was  a  person  who  had  been  designated  by  his  fellow  workmen  for  the 
discharge  of  the  duties  which  he  was  performing  when  the  accident 
occurred.  But  from  the  language  used  by  the  court,  it  is  apparent 
that  the  scope  of  the  decision  was  not  intended  to  be  confined  to  this 
particular  situation,  and  that  a  similar  conclusion  would  have  been 
reached  if  the  tort-feasor  and  the  rest  of  the  gang  chosen  by  the  trade 
union  had  been  assigned  to  their  several  posts  by  the  master  himself. 
But  the  important  question  still  remains, — ^how  far  does  a  restriction 
of  this  character  affect  the  master's  liability  for  injuries  received  by 
a  person  who  was  not  a  member  either  of  the  restraining  body  or  of 
one  associated  with  it?  In  any  jurisdiction  in  which  the  doctrine 
of  the  Louisiana  court  is  approved,  there  seems  to  be  no  valid  reason 
why  this  question  should  not  be  answered  in  the  master's  favor,  so  far 
as  regards  a  case  in  which  the  plaintiff  was  aware,  when  he  was  hired, 
of  the  limitation  imposed  upon  the  master's  freedom  of  choice.  But 
this  is  probably  as  far  as  any  court  would  consent  to  go  in  applying 
that  doctrine.  In  regard  to  a  servant  who  has  entered  and  continued 
in  the  employment  without  notice  of  any  abnormal  conditions  which 
are  operating  so  as  to  deprive  the  master  ol  his  freedom  of  action  in 
respect  of  choosing  and  controlling  some  of  his  workmen,  it  will  prob- 
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ably  be  held  that  his  right  of  recovery  for  an  injury  suffered  through 
the  fault  of  one  of  those  workmen  should  be  determined  upon  the  same 
footing  as  if  those  conditions  did  not  exist. 

1436.  [510]  Sufficiency  of  a  complaint  based  upon  the  vice  principal- 
ship  of  the  negligent  servant.—  (Compare  §  1491,  post.)— As  all  em- 
ployees of  the  same  master  are  prima  facie  coservants,  a  plaintiff  who 
seeks  to  recover  on  the  theory  that  a  delinquent  employee  was  a  repre- 
sentative of  the  master  in  regard  to  the  matters  out  of  which  the  in- 
jury arose  must  make  such  allegations  as  will  take  the  case  out  of  the 
ordinary  rule.  What  allegations  will  suffice  for  this  purpose  is  a 
question  which  depends  upon  the  theory  the  particular  court  where 
the  action  is  brought  has  adopted  as  to  the  functions  from  which  a 
representative  capacity  may  be  inferred.  For  detailed  information 
as  to  the  different  theories  entertained,  the  following  chapters  must 
be  consulted. 

In  jurisdictions  where  the  doctrine  that  there  are  no  vice  prin- 
cipals by  virtue  of  their  official  rank,  so  far  as  regards  the  manage- 
ment of  a  going  concern  (see  §§  1457,  1458,  post),  is  accepted,  even 
an  averment  implying  that  the  delinquent  was  the  general  man- 
ager or  superintendent  is  not  proof  against  a  demurrer.^ 

In  jurisdictions  where  it  is  held  that  vice  principalship  is  not 
inferable  from  the  mere  fact  that  the  negligent  servant  was  in  a  posi- 
tion of  superiority,  no  cause  of  action  is  stated  by  a  complaint  show- 
ing only  that  he  was  a  foreman.* 

In  jurisdictions  where  the  negligence  of  a  general  manager  is  held 
to  be  imputable  to  the  master,  a  complaint  which  describes  the  de- 

1  Connolly  v.   Young's  Parafin  Light  good  in  Missouri  itself,  as  well  as  in 

d  Mineral  Oil  Co.   (1894)   22  Sc.  Sess.  other  American  states,  with  the  possible 

Cas.  4th  series,  80    (averment  that  he  exception  of  Massachusetts. 
had    superintendence   intrusted   to   him       2  McDonald  v.  Eagle  &  P.  Mfg.   Go. 

held  not  to  be  enough);  Albro  v.  Aga-  (1881)    67  Ga.  761    (1882)    68  Ga.  639 

warn  Canal  Co.  (1850)   6  Cush.  75   (ac-  (facts  alleged  showed  negligent  servant 

tion  dismissed  where  injury  alleged  was  to  be  a  mere  foreman)  ;  Gonsior  v.  Min- 

due  to  superintendent).  neapolis    &    St.    L.   R.    Co.     (1877)     36 

In  an  early  Missouri  case  a  petition  Minn.  385,  31  N.  W.  515  (same  grounds 

was  held  demurrable  which  alleged  that  assigned  for  dismissing  the  action), 
the   plaintiff   was    injured   by   the   col-       A  complaint  of  which  the  gravamen 

lapse  of  a  bridge,  that  this  bridge  "was  is  the  negligent  order  of  a  superior  serv- 

received  by  the  chief  engineer  or  super-  ant  who  is  not  a  vice  principal  is  de- 

intendent  of   the  road,"   and  that  "the  murrable   in  the  absence   of   an  allega- 

company   conducted  themselves  so  neg-  tion  that  such  servant  was  incompetent, 

ligently  by  their  engineer,  servants,  etc.,  or  that   the   injured  servant  was   sent, 

that,  by  reason  of  such  negligence,  the  by  the  order,  outside  the  scope  of  his 

plaintiff     received     the     injuries     com-  employment.     Standard   Cement-  Co.   v. 

plained   of."     McDermott  v.  Pacific  R.  Minor    (1901)    27  Ind.  App.  479,  61  N. 

Co.   (1860)   30  Mo.  115.     But  this  peti-  E.  684. 
tion   would    now   undoubtedly   he    held 
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linquent  employee  in  terms  which  bring  him  within  the  scope  of 
this  rule  is  good.* 

In  jurisdictions  where  the  superior  servant  doctrine  (§§  1447  el 
seq.  post)  is  adopted,  it  is  error  for  a  trial  judge  to  sustain  a  demur- 
rer to  a  complaint  which  alleges  facts  indicating  that  the  negligent  em- 
ployee controlled  the  injured  plaintiff.* 

[In  a  North  Carolina  case,  the  court  said,  obiter:  "The  employer 
is  responsible  for  the  negligence  or  incompetency  of  a  vice  principal 
in  the  scope  of  his  authority,  and  it  need  not  be  alleged  that  he  was 
vice  principal,  or  that  his  incompetency  was  known  to  the  principal, 
to  let  in  proof  that  the  injury  occurred  by  the  negligence  or  incompe- 
tency of  such  vice  principal."  *] 

1437.  [511]  Functions  of  court  and  jury  in  determining  whether  the 
negligent  employee  was  a  vice  principal. —  (Compare  §  1419,  ante,  and 
§  1494,  post.) — In  one  of  the  earlier  English  cases,  Byles,  J.,  ex- 
pressed the  opinion  that  it  was  for  the  jury  to  determine  whether 
the  negligent  servant,  the  defendant's  foreman,  was  a  vice  principal.' 
The  doctrine  thus  adopted  would  seem  to  be  the  same  as  that  which 
is  not  infrequently  stated  by  American  judges,  viz.,  that  this  ques- 
tion is  one  partly  of  law  and  partly  of  fact.^    This  doctrine  involves 

3  The  complaint  of  an  employee  of  a  description  to  the  mere  official  designa- 
city  is  not  demurrable  where  it  alleges  tion  of  the  delinquent,  but  of  expand- 
that  the  injury  was  caused  by  the  neg-  ing  it  in  the  manner  indicated  by  the 
ligenee  of  a  person  appointed  by  the  above-cited  Iowa  case, 
board  of  public  works  of  the  city,  with  iNix  v.  Texas  P.  R.  Co.  (1891)  82 
the  approval  of  the  city  council,  to  take  Tex.  473,  27  Am.  St.  Rep.  897,  18  S.  W. 
charge  of  the  work  on  the  streets,  with  571. 

authority  to  employ  and  discharge  men        5  Harris     v.     Balfour     Quarry     Co. 

and  control  and  direct  the  work  in  its  (1904)  137  N.  C.  204,  49  S.  E.  95. 
entirety.       Bathaioay    v.     Des     Moines        1  Gallagher  v.  Piper   (1864)    16  C.  B. 

(1896)   97  Iowa,  333,  66  N.  W.  188.  N.  S.  669,  33  L.  J.  C.  P.  N.  S.  329,  10 

In  one  Wisconsin  case  it  was  held  that  Jur.  N.  S.  879,  10  L.  T.  N.  S.  718,  12 

an    allegation    that    the    negligent    em-  Week.  Rep.  988. 

ployee  was  "agent  and  manager"  does        8  Benak  v.  Paxton  &  V.  Iron  Works 

not  convey  any  definite  idea  of  the  pow-  (1910)    85   Neb.   836,   124  N.   W.   461; 

ers  vested  in  him,   as  the  court  could  Union   P.   R.    Co.   v.   Doyle    (1897)    50 

not  presume  from  this  designation  that  Neb.  555,  70  N.  W.  43 ;  Union  P.  R.  Co. 

he  had  all  the  powers  of  the  company  v.  Ericlcson  (1894)  41  Neb.  1,  29  L.R.A. 

and  stood  in  its  place  for  all  purposes.  157,  59  N.  W.  347 :   Wilson  v.  Charles- 

DiDyer  v.  American  Exp.  Co.  (1882)   55  ton  &  8.  R.  Co.   (1896)    51  S.  C.  79,  28 

Wis.  453,  13  N.  W.  471.     Such  a  ruling  S.  E.  91;  Potter  v.  Chicago,  R.  I.  &  P. 

could  scarcely  be  made  except  in  a  court  R.  Co.   (1877)   46  Iowa,  399;  Lake  Erie 

which  still  applies  the  strict  standards  &  W.  R.   Co.  v.  Middleton    (1892)    142 

of  the  older  rules  of  pleading.    It  would  111.  550,  32  N.  E.  453,  and  cases  cited  in 

doubtless  be  held,  in  most  jurisdictions,  the  following  notes. 

that  such  an  averment  was  sufficient  to        What   a   servant   is   employed   to   do 

let  in  evidence  tending  to  show  the  ac-  is  a  question  of  fact;  in  what  capacity 

tual  position  of  the  agent  in  question,  he  did  the  act  complained  of,  whether 

The  case  is  useful,  however,  as  suggest-  as  vice  principal   or   fellow  servant,   is 

ing  the  advisability  of  not  confining  the  a  question  of  law.     Johnson  v.  Boston 
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the  corollary  that  it  is  error  to  take  the  question  from  the  jury,  where 
there  is  a  dispute  as  to  the  determinative  facts,  or  those  facts  are 
such  that  more  than  one  inference  may  be  drawn  from  them.' 

In  other  words  the  question  whether  the  position  of  the  delinquent 
employee  was  that  of  a  vice  principal  is  one  for  the  jury,  whenever 
the  nature  of  his  relations  to  his  subordinates  is  left  in  doubt  by  the 
evidence.* 

On  the  other  hand  it  has  frequently  been  explicitly  declared,  and 
is  taken  for  granted  in  almost  all  the  cases  cited  in  this  chapter,  that 
it  is  for  the  court  to  say  whether  or  not  the  negligent  employee  was 
a  vice  principal,  in  every  case  in  which  the  facts  are  clearly  estab- 
lished, and  show  precisely  what  were  the  respective  duties  of  the 
plaintiff  and  the  delinquent  coemployee,  and  what  relation  they  bore 
to  one  another.*    Under- such  circumstances  it  is  error  to  submit  to 

Tow-Boat  Co.  (1883)   135  Mass.  209,  46  Renlund  v.  Commodore  Min.  Co.  (1903) 

Am.  Rep.  458.  89  Minn.  41,  99  Am.  St.  Rep.  534,  93 

S  Pittsburgh    Bridge    Co.    v.    Walker  N.    W.     1057 ;     Comers    v.    Washburn- 

(1897)   70  111.  App.  55;  Morris  v.  Pfef-  Crosby    Co.    (1903)    91    Minn.    105,    97 

fer    (1898)    77  111.  App.  516.  'i^.'W.lZZ;  Johnsony.  St.  Paul  Gaslight 

It    is    improper    to   grant    a    nonsuit  Co.    (1906)    98   Minn.   512,   108   N.   W. 

where    the    evidence    on    behalf    of    the  816;    Feroldi   v.    George   Vassar's   Sons 

plaintiff  tends  to  show  that  the  negli-  c6    Co.    (1911)    130   N.   Y.   Supp.    112; 

gent     servant     was     a     vice     principal.  Groves  v.  McNeil    (1910)    226  Pa.  345, 

Brown  v.  Sennett    (1885)    68  Cal.  225,  75   Atl.   600;    Mapes  v.  Pittsburg   Pro- 

58  Am.  Rep.  8,  9  Pac.  74.  vision  d   Packing   Co.    (1906)    31    Pa. 

4  MuUan  v.  Philadelphia  &  S.  Mail  S.  Super.  Ct.  453. 
S.  Co.  ( 1875 )  78  Pa.  25,  21  Am.  Rep.  2       s  Hall  v.  Johnson    ( 1865 )    3   Hurlst. 

(for  facts,  see  §  1463,  note  1,  subd.   (k),  &  C.  589,  34  L.  J.  Exch.  N.  S.  222,  11 

post;   Consolidated  Coal  Co.  v.   Gruber  Jur.  N.  S.  180,  11  L.  T.  N.  S.  779,  13 

(1900)    91    111.   App.   15,   judgment   af-  Week.   Rep.   411    (verdict   properly   di- 

firmed  in   (1901)    188  111.  584,  59  N.  E.  rected  for  the  defendant  where  it  was 

254    ( finding  upheld  that  the  negligent  admitted  that  the  negligent  servant  was 

employee  was  assistant  mine  manager,  the  underlooker  in  his  mine,  and  that 

and   not  a  fellow  servant  of  a   "shov-  the  accident  occurred  because  the  mine 

eler")  ;  Slack  v.  Harris   (1902)   200  111.  was   not   propped    as     it    should   have 

96    65  N    E.  669;  Allen  B.  Wrisley  Co.  been);    Stevens   v.   Chamberlin    (1900) 

v.  Burke  (1903)   203  111.  250,  67  N.  E.  51   L.R.A.    513,   40   C.   C.   A.   421,    100 

818;    Illinois   Southern  R.   Co.  v.   Mar-  Fed.  378  (citing  several  decisions  of  the 

sftoiJ  (1904)  210  111.  562,  66  L.R.A.  297,  Supreme    Court);     Gaynon    v.    Durkee 

71  N.  E.  597,  affirming   (1904)   112  111.  (1898)   31  C.  C.  A.  306,  52  U.  S.  App. 

App.   514;    Chicago   &  tl.   I.  B.    Co.  v.  587,  87  Fed.  302;   Weal  v.  Northern  P. 

Driscoll    (1903)    107   111.  App.   615,   af-  R.  Co.    (1894)    57  Minn.  365,  59  N.  W. 

firmed  in    (1903)    207  111.  9,  69  N.  E.  312;    Norfolk  &   W.  R.   Co.  v.  Hoo-per 

620;   Consolidated  Coal  Co.  v.  Fleisch-  (1894)    79  Md.  253,  25  L.R.A.  710,  47 

bein   (1903)    109  111.  App.  509,  affirmed  Am.   St.  Rep.  392,  29  Atl.   994    (citing 

in    (1904)    207   111.  593,  69  N.  E.  963;  Yates   v.    McCullough   Iron   Co.    [1888] 

Raqsdale   v.  Illinois   C.  R.   Co.    (1908)  69  Md.  382,  16  Atl.  280;  Norfolk  &  W. 

140  111  App.  71,  affirmed  in  (1908)  236  R.  Co.  v.  Nuokols  (1895)  91  Va.  193,  21 

111.  175,  86  N.  E.  214;  Malloy  v.  Kelly-  S.  E.  342;    Callan  v.  Bull   (1896)    113 

Atkinson   Constr.   Co.    (1908)    144   111.  Cal.  593,  45  Pac.  1017 ;  i)on«e%  v.  Sare 

App.   226,   affirmed   in    (1909)    240   111.  Francisco  Bridge   Co.    (1897)    117    Cal. 

102    88  N   E.  234;  Colono  v.  Consolida-  417,  49  Pac.  559;  Klees  v.  Chicago  &  E. 

ted'Coal  Co.  (1909)    147  111.  App.  327;  /.  R.   Co.    (1896)     68    111.    App.    244; 
M.  &  S.  Vol.  IV.— 261. 
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the  jury  the  question  whether  the  defense  of  coservice  is  or  is  not 
available.^ 

1438.  [512]  Burden  of  proof.—  (Compare  §  1492,  post.)— From  the 
principles  stated  in  the  preceding  section  it  follows  that  the  burden  of 
proving  that  the  negligent  fellow  employee  was  vested  with  such 
a  measure  of  authority,  or  with  such  functions,  as  constituted  him 
the  representative  of  the  master,  rests  on  the  party  alleging  that  he 
occupies  that  position,  unless  the  vice  principalship  is  a  necessary 
implication  from  the  nature  of  his  agency  or  employment.^ 

No  issue  of  fact  as  to  the  position  of  a  servant  can  properly  be 
said  to  be  raised  when  the  plaintiff  brings  forward  no  testimony  but 
his  own  bare  assertion  that  such  servant  is  a  superintendent,  while 
the  uncontradicted  testimony  of  the  defendant,  resting  upon  tangible 
proofs,  demonstrates  that  this  assertion  is  erroneous.* 


Stevens  v.  Chamberlin  (1900)  51  L.R.A. 
513,  40  C.  C.  A.  421,  100  Fed.  378 
(citing,  as  showing  the  practice  of  the 
supreme  court,  New  England  R.  Co.  v. 
Gonroy  [1899]  175  U.  S.  323,  44  L.  ed. 
181,  20  Sup.  Ct.  Eep.  85)  ;  Central  R. 
Co.  V.  Keegan  (1895)  160  U.  S.  259,  40 
L.  ed.  418,  16  Sup.  Ct.  Eep.  269 ;  Tiorth- 
ern  P.  R.  Co.  v.  Peterson  (1896)  162 
U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct. 
Eep.  843 ;  Martin  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (1897)  166  U.  S.  399,  41  L, 
ed.  1051,  17  Sup.  Ct.  Eep.  603;  Alaska 
Treadwell  Gold  Min.  Go.  v.  Whelan 
(1897)  168  U.  S.  86,  42  L.  ed.  390,  18 
Sup.  Ct.  Rep.  40;  Harris  v.  Consolida- 
tion Coal  Co.  (1909)  111  Md.  209,  73 
Atl.  805;  Mclntyre  v.  Tehletts  (1909) 
140  Mo.  App.  116,  120  S.  W.  621;  Dyer 
V.  Union  Iron  Works  (1911)  64  Wash. 
577,  117  Pac.  387. 

i  Marshall  v.  Schricker  (1876)  63  Mo. 
308;  Wilson  v.  Charleston  d  8.  R.  Co. 
(1896)  51  S.  C.  79,  28  S.  E.  91. 

Where,  upon  plaintiff's  own  statement 
of  the  facts,  the  delinquent  employee 
was  his  fellow  servant,  the  court  should 
charge  the  jury  that  the  action  is  barred 
on  this  ground,  and  leave  the  case  to  the 
jury  upon  such  other  contentions  as  may 
be  raised  by  the  declaration.  National 
Fertilizer  Co.  v.  Trams  (1898)  102 
Tenn.  16,  49  S.  W.  832. 

I  Patton  V.  Western  North  Carolina  R. 
Co.    (1887)    96  N.  C.  455,  1  S.  E.  863. 

Where  there  is  nothing  to  show  what 
the  duties  of  a  train  despatcber  are,  it 


will  be  presumed  that  he  was  a  fellow 
servant  of  an  engineer.  Blessing  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.  (1883)  77  Mo. 
410  (plaintiff  rightly  nonsuited  on  the 
ground  that  it  was  shown  merely  that 
the  train  despatcber  controlled  the  move- 
ments of  trains ) . 

In  the  absence  of  testimony  showing 
what  the  power  and  duties  of  the  con- 
ductor are,  a  railway  company  will  not 
be  held  responsible  for  injuries  result- 
ing from  his  negligence  in  assuring  a 
laborer  that  a  piece  of  apparatus  was 
safe.  McGowan  v.  St.  Louis  &  I.  M. 
R.  Go.  (1876)  61  Mo.  528.  The  court 
said:  "Prima  facie  all  servants  of  a 
common  master  employed  in  running, 
operating,  and  rendering  service  with  a 
train  of  cars  are  fellow  servants.  If 
there  are  facts  which  show  that  this 
relation  does  not  really  exist  between 
all  of  such  servants,  the  burden  of  show- 
ing such  facts  is  on  him  who  seeks  to 
avail  himself  of  the  absence  or  non- 
existence of  such  relation.  This  court 
cannot  take  judicial  notice  of  the  du- 
ties required  of,  or  performed  by,  such 
servants,  nor  of  the  degrees  of  suprem- 
acy or  subordination  existing  among 
them." 

See  also  Oilmore  v.  Oxford  Iron  & 
Nail  Co.  (1892)  55  N.  J.  L.  39,  25  Atl. 
707  (plaintiff  nonsuited  where  nothing 
more  is  shown  than  that  the  negligent 
servant  controlled  the  injured  one). 

2  Greemeay  v.  Conroy  ( 1894 )  160  Pa. 
185,  40  Am.  St.  Rep.  715,  28  Atl.  692. 
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1439.  [513]  Scope  of  following  subtitles.— In  the  remaining  sub- 
titles of  this  chapter  only  those  decisions  will  be  reviewed  in  which  the 
essential  question  was  whether  the  negligent  employee  was  a  vice  prin- 
cipal by  virtue  of  his  official  position,  and  the  nature  and  extent  of 
the  control  exercised  by  him  over  the  fellow  servant  whose  injury 
was  caused  by  his  negligence.  The  succeeding  chapters  will  be  de- 
voted to  a  discussion  of  the  cases  in  which  the  starting  point  of  the 
investigation  is  the  character  of  the  particular  act  which  caused  the 
injury,  and  the  master  is  held  liable  or  absolved  according  as  that 
act  did  or  did  not  constitute  a  breach  of  some  specific  duty  which 
the  law  regards  as  non-delegable.  In  some  instances  there  is  con- 
siderable difficulty  in  distinguishing  these  two  classes  of  cases  for 
purposes  of  classification  (see  the  remarks  in  §  1468,  post) ;  but 
usually  the  standpoint  of  the  court  is  so  unmistakable  as  to  exclude 
all  uncertainty  with  regard  to  the  rationale  of  the  decision.  Where- 
ever  any  doubt  has  been  felt  whether  a  particular  case  should  be 
cited  under  this  or  the  following  chapter,  it  has  been  referred  to  in 
both  of  them. 

In  subtitles  B— F  of  the  present  chapter,  which  contain  the  discus- 
sion of  general  principles,  the  writer  has  endeavored  to  show,  as  far 
as  possible,  the  real  value  which  the  cases  cited  possess,  as  author- 
ities, at  the  present  time.  But  in  order  to  lessen  still  further  the 
danger  of  a  misunderstanding  on  this  point,  it  has  been  deemed  ad- 
visable to  append  the  summary,  in  chapter  lxiii.^  post,  the  main  ob- 
ject of  which  is  to  indicate  the  fluctuations  of  opinion  in  the  differ- 
ent jurisdictions.  The  practitioner  is  cautioned  against  relying  on 
any  particular  decision,  until  he  has  ascertained  from  this  summary 
how  it  stands  with  relation  to  other  rulings  of  the  same  court. 

B.  Mere  inequality  of  itAJSTK,  significatstce  of. 

1440.  [514]  Usually  held  not  to  warrant  inference  that  the  superior 
servant  is  a  vice  principal. — So  far  as  regards  the  jurisdictions  in 
which  the  superior  servant  doctrine  is  rejected,  it  is  sufficient  to  point 
out  that,  in  most  instances,  the  plaintiff's  right  of  recovery  on  the 
mere  ground  of  the  negligent  servant's  higher  rank  is  necessarily 
negatived  by  the  fact  that  such  higher  rank,  even  when  it  is  accom- 
panied by  the  power  of  control,  will  not  render  him  a  vice  principal.* 

lln  nearly  all  the  very  numerous  in-  laid  it  down  in  general  terms  that  the 
stances  in  which  the  courts  belonging  to  defense  of  common  employment  prevails, 
the   class   mentioned   in   the   text   have    without   respect  to  diflference   of  grade 
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In  this  group  of  courts,  therefore,  it  would  seem  that  the  significance 
of  an  inequality  of  grade  cannot  be  of  any  practical  importance  ex- 
cept in  those  comparatively  rare  instances  in  which  the  control  exer- 
cised was  of  such  an  extent  and  such  a  nature  as  to  make  the  superior 
servant  a  head  of  department  as  regards  his  own  subordinates,  and  his 
negligence  proves  injurious  to  a  servant  not  under  his  control.  This 
precise  conjunction  of  circumstances  so  rarely  arises  that  few  specific 
authorities  for  the  nonliability  of  the  master  in  such  cases  are  to  be 
found  in  the  books ;  but  it  has  been  distinctly  recognized  both  by  the 
Federal  court  of  appeals  and  the  Supreme  Court  of  the  United  States 
that  a  conductor  of  a  train,  although  a  vice  principal  as  to  the  men 


or  rank,  the  nature  of  the  facts  under 
discussion  shows  that  the  particular 
situation  which  the  court  had  in  view 
was  that  in  which  a  superiority  of  rank 
is  accompanied  by  a  power  of  control. 
See,  for  example,  Columbus  d  I.  G.  R. 
Co.  V.  Arnold  (1869)  31  Ind.  174,  99 
Am.  Dec.  615;  Rogers  v.  Ludlow  Mfg. 
Co.  (1887)  144  Mass.  198,  59  Am.  Rep. 
68,  11  N.  E.  77;  O'Brien  v.  American 
Dredging  Co.  (1891)  53  N.  J.  L.  291, 
21  Atl.  324;  Blake  v.  Maine  C.  R.  Co. 
(1879)  70  Me.  60,  35  Am.  Rep.  297; 
Baltimore  &  0.  R.  Co.  v.  McKemie 
(1885)  81  Va.  71;  Norfolk  &  W.  R.  Co. 
V.  Nuckols  (1895)  91  Va.  193,  21  S.  E. 
342. 

"A  master  is  not  responsible  to  his 
servant  for  the  negligent  performance 
of  some  detail  of  the  work  intrusted  to 
the  servant,  whatever  may  have  been 
the  grade  of  the  [latter]  servant."  Kim- 
mer  v.  Weher  (1897)  151  N.  Y.  417,  56 
Am.  St.  Rep.  630,  45  N.  B.  860. 

"There  is  no  distinction  as  to  the  ex- 
emption of  a  common  employer  from 
liability  to  answer  for  an  injury  to 
one  of  his  workmen  from  the  negligence 
of  another  in  the  same  employment  in 
consequence  of  their  being  workmen  of 
different  classes."  Lord  Chelmsford,  in 
Wilson  V.  Merry  (1868)  L.  R.  1  H.  L. 
Sc.  App.  Cas.  326,  19  Eng.  Rul.  Cas. 
132. 

The  same  remark  may  be  made  as  to 
the  language  used  in  cases  decided  un- 
der statutes  which  are  declaratory  of 
common-law  principles.  Thus  it  has 
been  laid  down  that  the  law  of  Cali- 
fornia "recognizes  no  distinction  grow- 
ing out  of  the  grades  of  employment  of 
the  respective  employees;  nor  does  it 
give  any  effect  to  the  circumstance  that 


the  fellow  servant  through  whose  neg- 
ligence the  injury  came  was  the  supe- 
rior of  the  plaintiff  in  tne  general  serv- 
ice in  which  they  were,  in  common, 
engaged."  McLean  v.  Blue  Point  Gravel 
Min.   Co.    (1876)    51   Cal.  255. 

A  chemist  in  a  factory,  having  no  di- 
rect authority  over  the  other  employees, 
is  not  a  vice  principal.  Wilson  v.  Hud- 
son River  Water  Power  &  Paper  Co. 
(1893)  71  Hun,  292,  24  N.  Y.  Supp. 
1072. 

A  miner  does  not  become  a,  vice  prin- 
cipal merely  because,  by  reason  of  sen- 
iority, he  is  the  director  or  boss  of  the 
operations.  Avikainen  v.  Baltic  Min. 
Co.  (1910)  160  Mich.  375,  130  Am.  St. 
Rep.  443,  125  N.  W.  545. 

Power  of  control  is  not  necessarily 
deducible  from  the  mere  fact  that  one 
servant  is  the  superior  in  rank  of  an- 
other. Knickerbocker  Ice  Co.  v.  Gray 
(1908)  171  Ind.  395,  84  N.  E.  341. 

The  bare  statement  that  an  employee 
is  a  foreman  does  not  constitute  him  a 
vice  principal.  Quinn  v.  Glenn  Lumber 
Co.  (1909)  —  Tex.  Civ.  App.  — ,  118  S. 
W.  733. 

"It  is  the  established  law  of  this  state 
that  it  is  not  the  rank  of  the  employee, 
nor  his  authority  over  other  employees, 
but  the  nature  of  the  duty  or  service 
that  he  performs,  which  determines 
whether  he  is  a  vice  principal  or  a 
fellow  servant."  Jemming  v.  Great 
Northern  R.  Co.  (1905)  96  Minn.  302, 
1   L.R.A.(N.S.)    696,    104   N.   W.   1079. 

The  fact  that  one  servant  gave  direc- 
tions to  another  because  he  was  better 
versed  in  the  English  language  does  not 
render  him  a  vice  principal.  Lengyel 
V.  Western  Steel  Car  d  Foundry  Co. 
(1910)  152  111.  App.  473. 
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working  tinder  his  orders,  is  a  mere  fellow  servant  as  to  men  on  other 
trains.^ 

In  most  of  the  courts  which  apply  the  doctrine  that  a  servant  is  the 
representative  of  the  master  in  respect  to  any  fellow  servant  over 
whom  he  exercises  control  (see  subtitle  C,  post),  the  rule  is  that, 
unless  the  higher  rank  of  the  negligent  servant  gave  him  the  right 
of  controlling  the  injured  servant,  the  defense  of  common  employ- 
ment will  prevail,  even  though  the  two  servants  are  in  the  same  de- 
partment of  the  business.'  In  Kentucky  alone  it  is  held  that  the 
negligence  of  a  servant  who  is  higher  in  rank  than  the  injured  one 


8  Northern  P.  R.  Co.  v.  Poirier  ( 1896 ) 
167  U.  S.  48,  42  L.  ed.  72,  17  Sup.  Ct. 
Rep.  741,  reversing  on  another  point 
(1895)  15  C.  C.  A.  52,  29  U.  S.  App. 
583,  67  Fed.  881,  where  the  above  doc- 
trine was  conceded.  This  decision  over- 
rules tliree  others  based  upon  the  liy- 
pothesis  that  the  doctrine  of  Chicago, 
M.  d  St.  P.  R.  Co.  v.  Ross  (1884)  112 
U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep. 
184,  has  been  supposed  to  involve  the 
corollary  that  the  conductor  is  a,  rep- 
resentative of  the  company,  not  only  as 
to  the  men  on  his  own  train,  but  as  to 
those  on  other  trains  also.  Worthern 
P.  R.  Co.  V.  O'Brien  (1889)  1  Wash. 
599,  21  Pac.  32;  Au  v.  Neio  York,  L.  E. 
&  W.  R.  Go.  (1886)  29  Fed.  72  (omis- 
sion to  see  that  brakemen  were  at  their 
posts  and  brakes  set  on  a  steep  grade — 
brakeman  on  another  train  injured  by 
running  away  of  train)  ;  Ragsdale  v. 
Northern  P.  R.  Co.  (1889)  42  Fed.  383, 
is  to  the  contrary. 

In  Daniel  v.  Chesapeake  &  0.  R.  Co. 
(1892)  36  W.  Va.  397,  16  L.R.A.  383, 
32  Am.  St.  Rep.  870,  3  5  S.  E.  162,  the 
court  was  of  opinion  that  a  conductor, 
being  a  vice  principal,  as  being  in  con- 
trol of  his  own  train,  was  also  a  vice 
principal  as  to  a  brakeman  on  another 
train.  The  Ross  Case  (§  916,  ante,  and 
chapter  LXIII.,  post)  was  relied  on,  and 
as  the  decision  of  the  Supreme  Court 
of  the  United  States  just  cited  negatives 
that  construction  of  its  earlier  ruling, 
it  would  seem  that  this  West  Virginia 
ruling  must  have  lost  its  authority. 

Norfolk  &  W.  R.  Co.  v.  Hoover 
(1894)  79  Md.  253,  25  L.R.A.  710,  47 
Am.  St.  Rep.  392,  29  Atl.  994  (division- 
al train  despatcher  not  vice  principal 
as  to  engineer  not  employed  by  him,  for 
the  mere  reason  that  he  is  of  a  superior 
grade)  may  also  be  cited  as  sustaining 


in  some  degree  the  general  principle 
stated  in  the  text,  though  here  the  dif- 
ference of  department  was  not  alluded 
to  by  the  court. 

In  McMaster  v.  Illinois  C.  R.  Co. 
(1887)  65  Miss.  2C4,  7  Am.  St.  Rep. 
653,  4  So.  59,  a  conductor  of  one  train 
was  deemed  to  be  a  vice  principal  as  to 
the  employees  on  another.  But  such  a 
decision  is  of  no  special  significance  in 
this  state.     See  §  1458,  post. 

3  In  East  Tennessee,  V.  o6  O.  R.  Co.  v. 
Rush  (1885)  15  I^a,  145,  it  was  held 
that  an  engine  driver  and  a  servant  em- 
ployed to  put  danger  signals  on  the 
track,  though  they  are  of  different 
grades,  are  fellow  servants. 

In  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Wheless  (1882)  10  Lea,  741,  43  Am. 
Rep.  317,  the  court,  in  holding  a  rail- 
road company  not  liable  to  a  brakeman 
for  the  negligence  of  the  engineer,  said: 
"Of  course,  in  some  cases  a  railroad 
company  may  be  held  liable  to  a  brake- 
man  for  the  negligence  of  an  engineer, 
— as,  where  the  former  is  in  fact  acting 
under  the  orders  of  the  latter.  We  do 
not  mean  to  hold  that  the  relation  of 
superior  or  inferior  may  not,  in  some 
cases,  exist  between  them — only  that  it 
did  not  in  this  case,  so  far  as  the  record 
shows.  In  this  view  we  are  of  opinion 
that  the  facts  do  not  show  that  the 
engineer  was,  in  the  sense  we  are  con- 
sidering, the  superior  of  the  plaintiff 
in  this  instance.  They  were  engaged  in 
a  common  service,  each  performing  his 
particular  part.  They  may  both  be  said 
to  have  been  acting  under  the  orders, 
either  express  or  implied,  of  the  con- 
ductor. But  the  engineer  did  not  as- 
sume any  supervision  of  the  work  or 
give  any  orders  in  regard  to  it,  and 
the  plaintiff  cannot,  in  any  fair  sense, 
be  said  to  have  been  acting  in  this  par- 
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will  affect  the  master  with  liability  even  where  the  superiority  of 
rank  was  not  accompanied  by  a  power  of  control  (see  chapter  lxiii., 
post). 

For  practical  purposes,  therefore,  the  courts  are  unanimous  as  to 
the  doctrine  that  vice  principalship  is  not  to  be  inferred  from  the 
mere  fact  of  superiority  of  rank.  Very  different  is  the  situation 
when  the  investigation  begins  to  concern  itself  with  the  significance 
of  the  superior  servant's  right  to  control  the  inferior.  The  solvent 
and  disturbing  effect  of  the  introduction  of  this  element  is  striking- 
ly indicated  by  the  irreconcilable  conflict  of  views  disclosed  in  the 
cases  cited  in  the  following  subtitles  of  this  chapter.  The  boun- 
daries between  the  domains  of  each  particular  theory  are  so  extremely 
obscure  and  ill-defined  at  their  points  of  contact  that  it  is  often  im- 
possible to  determine  with  certainty  the  principle  to  which  a  case 
should  be  referred,  and  the  difficulty  of  classifying  the  cases  on  a 
satisfactory  basis  is  enormously  increased  by  the  fluctuations  of  opin- 
ion in  the  same  court.  All  that  is  possible,  therefore,  is  to  review 
the  authorities  under  the  broad  categories  into  which  the  larger  por- 
tion of  them  seems  naturally  to  fall,  and  to  note  any  instances  in 
which  the  arrangement  is  necessarily  defective,  owing  to  an  over- 
lapping of  theories  or  other  causes. 

ticular  matter  under  the  orders,  either  a  fellow  servant  of  the  conductor  of  an- 
express  or  implied,  of  the  engineer;  and  other.  But  this  case  seems  to  be  in 
the  mere  fact  that  the  engineer  was  the  conflict  on  this  point  with  a  more  re- 
superior  of  the  plaintiff  in  position,  cent  one  in  the  same  state.  Dick  v. 
skill,  intelligence,  and  pay,  does  not  Indianapolis,  C.  d  St.  L.  R.  Go.  (1882) 
change  the  result."  To  the  same  efifect  38  Ohio  St.  389,  where,  in  an  action 
is  the  language  used,  arguendo,  in  Coal  brought  by  a  section  man  who  was 
Greek  Min.  Co.  v.  Davis  (1891)  90  Tenn.  struck  by  a  train,  it  was  held  error 
711,  18  S.  W.  387.  See  also  Wright  v.  to  take  the  question  from  the  jury, 
Northampton  &  B.  R.  Go.  (1898)  122  inasmuch  as  the  evidence  tended  to  show 
N.  C.  852,  29  S.  E.  100,  holding  that  that  the  train  was  run  by  the  con- 
a  section  master  who  rides  to  and  from  ductor  at  an  unlawful  rate  of  speed,  and 
his  place  of  work  on  one  of  the  railroad  no  warning  signals  were  given.  Gom- 
company's  trains  is  a  fellow  servant  pare  also,  to  the  same  effect,  Daniel  v. 
with  the  engineer  of  such  train,  for  Chesapeake  d  0.  R.  Co,  (1892)  36  W. 
whose  negligence  the  former  cannot  re-  Va.  397,  16  L.R.A.  383,  32  Am.  St.  Rep. 
cover,  even  though  such  engineer  is  also  870,  15  S.  E.  162,  and  the  comments 
the  conductor  of  the  train.  Lincoln  Coal  on  it  in  note  2,  supra.  The  principle 
Mill.  Co.  V.  McNally  (1884)  15  111.  App.  applied  in  the  last  two  cases  has  been 
181,  denying  recovery  where  a  shift-boss  embodied  in  the  Ohio  act  of  1890,  de- 
in  a  mine  injured  a  miner  not  under  daring  that  persons  "having  charge  or 
his  control,  by  his  carelessness  in  low-  control  of  employees  in  any  separate 
erirg  a  board  down  a  shaft.  branch  or  department"  are  not  fellow 
In  Pittshurg,  Ft.  W.  £  C.  R.  Co.  v.  servants  of  subordinate  employees  m 
Devinney  (1867)  17  Ohio  St.  197,  a  other  departments, 
brakeman  of  one  train  was  held  to  be 
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C  DOCTKINE  THAT  VICE  PKUfCIPALSHIP  IS  NOT  DEDTTOIBLE  MEEELT 
EEOM  THE  POSSESSION  OF  A  POWEE  OF  CONTEOL  OVEK  THE  IN- 
JUEED  SEEVAWT. 

1441.  [515]  General  statement  of  the  doctrine. —  The  rule  accepted 
by  the  great  majority  of  the  courts  is  that,  for  the  purpose  of  de- 
termining whether  the  negligent  employee  is  one  of  those  for  whose 
acts  the  master  is  responsible,  the  fact  that  one  servant  has  control 
over  another  is  immaterial,  and  that  a  master  is  not  responsible  for 
the  negligence  of  a  superior  servant,  even  in  giving  orders  whereby 
injury  is  sustained  by  the  inferior  servant.^    This  rule  applies,  wheth- 

^  Moody  Y.  Hamilton  Mfg.  Co.  (1893)  145  N.  Y.  190,  45  Am.  St.  Rep.  604,  39 
159  Mass.  70,  38  Am.  St.  Rep.  396,  34  N.  E.  711,  citing  Sherman  v.  Rochester 
N.  E.  185;  Howard  v.  Hood  (1892)  155  d  S.  R.  Co.  (1858)  17  N.  Y.  153;  Lough- 
Mass.  391,  29  N.  E.  630;  Mattise  v.  lin  v.  State  (1897)  105  N.  Y.  159,  11  N. 
Consumers'  Ice  Mfg.  Co.   (1894)   46  La.    E.   371. 

Ann.  1535,  49  Am.  St.  Rep.  356,  16  So.  "The  fact  that  the  person  whose  neg- 
400;  O'Brien  v.  American  Dredging  Co.  ligence  causes  the  injury  is  a  servant 
(1891)  53  N".  J.  L.  291,  21  Atl.  324;  of  a  higher  grade  than  the  servant  in- 
Indiana  Car  Co.  v.  Parker  (1884)  100  jured,  or  that  the  latter  is  subject  to 
Ind.  181;  Fones  v.  Phillips  (1882)  39  the  direction  or  control  of  the  former. 
Ark.  17,  43  Am.  Rep.  264  (reviewing  and  is  engaged  at  the  time  in  executing 
instructions)  ;  Blake  v.  Maine  C.  R.  Co.  the  orders  of  the  former,  does  not  take 
(1879)  70  Me.  60,  35  Am.  Rep.  the  case  out  of  the  operation  of  the 
297  {arguendo)  ;  Feltham  v.  England  general  rule  stated,  nor  make  the  mas- 
(1866)  L.  R.  2  Q.  B.  33,  7  Best  &  S.  ter  liable."  Vitto  v.  Keogan  (1897)  15^ 
676,  36  L.  J.  Q.  B.  N.  S.  14,  15  Week.  App.  Div.  329,  44  N.  Y.  Supp.  1. 
Rep.  151 ;  McKean  v.  Colorado  Fuel  &  "The  rule  [i.  e.,  as  to  the  defense  of 
Iron  Co.  (1903)  18  Colo.  App.  285,  71  common  employment]  is  the  same,  al- 
Pac.  425 ;  Shepherd  v.  Southern  Pine  Co.  though  the  one  injured  may  be  inferior 
(1903)  118  Ga.  292,  45  S.  E.  220;  Lar-  in  grade,  and  is  subject  to  the  control 
sen  V.  Le  Doux  (1905)  11  Idaho,  49,  81  and  direction  of  the  superior  whose  act 
Pac.   600.  caused    the    injury,    provided    they    are 

"The  common  law  of  England  is  that,  both  co-operating  to  effect  the  same  com- 
where  fellow  servants  are  engaged  in  a  mon  object."  Lehigh  Valley  Coal  Co.  v. 
common  employment,  whether  one  is  in-  Jones  (1878)  86  Pa.  439. 
ferior  to  the  other,  whether  one  is  bound  Mere  difference  in  the  grade  of  em- 
to  obey  the  other  or  not,  the  master  is  ployment,  or  the  fact  that  one  servant 
not  liable  for  injury  occasioned  to  the  is  the  foreman  or  boss  of  another,  does 
one  through  the  negligence  of  the  other,  not  prevent  two  servants  from  being 
There  has  been  some  discussion  how  far  fellow  servants.  Young  v.  Eahn  (1902) 
the  law  of  Scotland  is  the  same,  but  it  96  Tex.  99,  70  S.  W.  950. 
was  long  ago  settled  that  the  law  of  All  who  enter  the  employment  of  a 
England  is  as  I  have  stated."  Lord  common  master,  to  accomplish  a  com- 
Esher  in  Hedley  v.  Pinhney  &  Sons  S.  mon  undertaking,  are  prima  facie  fellow 
8.   Co.    [1892]    1  Q.  B.  58.  servants,  although  their  grades  of  serv- 

"A  servant  who  sustains  an  injury  ice  are  different,  and  some  direct  and 
from  the  negligence  of  a  superior  agent,  supervise  the  men  subject  to  their  com- 
■engaged  in  the  same  general  business,  mand  and  their  work,  while  others 
cannot  maintain  an  action  against  their  perform  the  labor.  The  subordinates 
common  employer,  although  he  was  sub-  assume  the  risk  of  the  negligence  of 
ject  to  the  control  of  such  superior  their  superiors  in  their  work  of  super- 
agent,  and  could  not  guard  against  his  vision  to  the  same  extent  as  that  of 
negligence  or  its  consequences."  Keenan  those  who  work  by  their  sides.  Weeks 
V.  New  York,  L.  E.  &  W.  R.  Co.  (1895)    y.  Scharer  (1901)   49  C.  C.  A.  372,  111 
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er  the  negligent  order  was  given  to  the  servant  injured,  or  to  another 
servant  whose  act  in  obedience  to  the  order  caused  the  injury,*  and 
whether  the  control  exercised  was  that  incident  to  a  more  or  less- 
permanent  relation,  or  merely  temporary.' 

Por  purposes  of  procedure  the  rule  in  question  is  treated  as  creat- 
ing a  presumption  of  fact,  which,  where  the  evidence  is  merely  that, 
the  negligent  servant  controlled  the  injured  one,  requires  the  court 
to  declare  that  the  action  is,  as  matter  of  law,  not  sustainable.* 

Considered  in  its  relation  to  the  sufficiency  of  the  pleadings,  the- 
rule  entails  the  consequence  that  a  complaint  which  alleges  an  in- 
jury resulting  from  the  negligence  of  an  employee  whose  designa- 
tion indicates  no  more  than  that  he  was  in  control  of  the  injured 
servant  with  respect  to  the  work  in  progress  is  demurrable  unless 
it  also  avers  facts  of  which  the  legal  effect  is  that  the  superior  serv- 
ant represented  the  master.* 


Fed.  330,  second  appeal  (1904)  64  C. 
0.  A.  11,  129  Fed.  333  (headnote  by  the 
court). 

That  a  foreman  had  the  power  to,  and 
did,  direct  the  progress  of  the  work, 
and  ordered  another  servant  to  do  a 
particular  thing,  whereby  the  servant 
was  hurt,  does  not  make  the  foreman  a 
vice  principal.  Pasco  v.  Minneapolis 
Steel  d  Machinery  Go.  (1908)  105  Minn. 
132,  18  L.R.A.(N.S.)  153,  117  N.  W. 
479. 

In  several  of  the  states  the  opinions 
of  the  courts  have  undergone  a  change, 
the  result  being  sometimes  a  departure 
from,  sometimes  an  adoption  of,  the 
principle  stated  in  the  text.  See  the 
summary  in  chapter  LXiii.,  post. 

H  Moody  V.  Hamilton  Mfg.  Co.  (1893) 
159  Mass.  70,  38  Am.  St.  Rep.  396,  34 
N.  E.  185.  The  following  are  a  few 
of  the  numerous  cases  in  which  the  or- 
der was  given  to  a  fellow  servant  of 
the  injured  person:  Alaska  Treadwell 
a  old  Min.  Go.  v.  Whelan  (1897)  168 
U.  S.  86,  42  L.  ed.  390,  1 8  Sup.  Ct.  Rep. 
40;  Hussey  v.  Goger  (1889)  112  N.  Y. 
614,  3  L.R.A.  559,  8  Am.  St.  Rep.  787, 
20  N.  E.  556;  Doughty  v.  Penobscot 
Log  Driving  Go.  (1884)  76  Me.  143; 
McGinley  v.  Levering  (1893)  152  Pa. 
366,  25  Atl.  824;  Benson  v.  Goodwin 
(1888)   147  Mass.  237,  17  N.  E.  517. 

3  Bathaioay  v.  Illinois  C.  B.  Go. 
(1894)  92  Iowa,  337,  60  N.  W.  651. 

i  White  V.  mdlitz  (1897)  19  App. 
Div.  256,  46  N.  Y.  Supp.  184  (error  to 


rule  that  a  foreman  represented  the- 
master,  where  there  was  no  evidence 
tending  to  show  that  he  had  the  requi- 
site authority). 

A  verdict  should  not  be  directed  for 
the  plaintiff  where  there  is  no  evidence 
indicating  special  reasons  for  making 
an  exception  to  the  general  rule  that  a 
mere  foreman  is  not  a  vice  principaU 
Dube  V.  Lewiston  (1891)  83  Me.  211,  22 
Atl.  112. 

^Flynn  v.  Salem  (1883)  134  Mass.. 
351.  Compare  Yaioler  v.  Androscoggin 
R.  Go.  (1873)  62  Me.  463,  16  Am.  Rep. 
492  (road  master  ordered  plaintiff  to- 
work  in  culvert  known  to  be  dangeroua 
— demurrer  sustained  to  complaint  al- 
leging merely  that  the  road  master  care- 
lessly managed  the  repairs  of  the  cul- 
vert) ;  Brazil  &  G.  Goal  Go.  v.  Gain. 
(1884)  98  Ind.  882  (demurrer  properly 
sustained  where  the  only  negligence  al- 
leged was  that  a  "bank  boss"  in  a  mine 
sent  a  servant  a  minor  of  nineteen 
years,  who  had  been  engaged  in  mining 
coal,  to  drive  a  bank  car)  ;  Peterson  v. 
Whitebreast  Goal  &  Min.  Go.  (1879) 
50  Iowa,  673,  32  Am.  Rep.  143  (de- 
murrer properly  sustained  to  petition 
seeking  to  recover  on  the  theory  that 
the  delinquent  servant  had  "charge  and 
control"  of  plaintiff). 

See  also  Robertson  v.  Chicago  d  E.  72. 
Go.  (1896)  146  Ind.  486,  45  N.  E.  655; 
M -'Donald  v.  Eagle  <&  P.  Mfg.  Go.  (1881> 
67  Ga.  761   (1882)   68  Ga.  839. 
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The  line  which  divides  the  cases  controlled  by  this  general  rule 
and  by  the  principle  that  the  duty  of  giving  instruction  to  servants 
who  require  it  is  nonassignable  (see  §§  1508,  1509,  post)  is  some- 
times exceedingly  thin, — as,  where  it  was  held  that  the  fact  that  one 
employee  has  more  experience  than  another  and  is  authorized  to  give 
the  latter  directions  in  respect  to  their  common  work  does  not  make 
him  the  vice  principal  of  the  employer.®  All  that  would  be  neces- 
sary, under  such  circumstances,  to  convert  nonliability  into  liabil- 
ity would  be  the  introduction  of  evidence  showing  that  the  inexperi- 
ence of  the  injured  servant  was  an  element  in  the  accident,  and  that 
the  master  understood,  or  ought  to  have  understood,  the  special  dan- 
ger arising  from  this  source.  In  most  instances,  probably,  the  facts 
would  readily  bear  this  construction. 

1442.  [516]  Rationale  of  the  doctrine. — The  theory  upon  which  the 
rule  stated  in  the  last  section  rests  is  that  the  risk  of  a  superior  serv- 
ant's negligence  is  as  much  an  ordinary  risk  of  the  employment  as  is 
the  risk  of  the  negligence  of  a  coequal  or  inferior  servant.''  The  rea- 
sons of  policy  for  extending  the  implication  of  a  contract  to  assume 


SRozelle  V.  Rose  (1896)  3  App.  Div. 
132,  39  N.  Y.  Supp.  363  ( unsafe  method 
of  doing  work  adopted ) . 

1  "The  same  rule  of  liability  must 
necessarily  apply  to  the  several  grades 
of  employments,  where  those  in  the  in- 
ferior are  subject  to  the  direction  and 
control  of  those  in  the  higher  grades, 
as  to  cases  where  all  occupy  a  common 
footing  and  possess  equal  authority. 
.  .  .  And  what  substantial  difference 
is  there  between  a  case  of  injury  from 
the  negligence  of  a  servant  with  superi- 
or authority,  and  one  from  like  nef^li- 
gence  of  a  servant  of  equal  authority, 
employed  at  a  distance  from  and  with- 
out the  immediate  influence  of  the  party 
injured?  How  could  the  latter  better 
guard  against  the  injury  in  the  case 
last  mentioned  than  in  the  former  one? 
If  distance  is  to  have  effect,  what  shall 
the  distance  be?  It  is  manifest  that  no 
distinction  or  exception  as  to  liability  of 
the  principal,  resting  on  the  inability  of 
the  injured  party  to  protect  himself  in 
the  particular  case,  could  be  made  with- 
out practically  abrogating  the  entire 
rule."  Sherman  v.  Rochester  &  8.  R. 
Co.   (1858)   17  N.  Y.  153. 

"There  is  no  principle  wliicli  should 
make  the  employer  liable  to  one  of  his 
common  laborers  for  injuries  sustained 
in  consequence  of  the  negligence  of  his 


foreman  or  overseer,  which  should  not 
also  make  him  liable  for  the  negligence 
of  another  common  laborer.  There  can- 
not be  any  distinction  of  tliat  kind. 
They  all  represent  the  principal,  for  cer- 
tain purposes,  and  the  principal  is  liable 
to  a  stranger  for  an  injury  received  in 
consequence  of  the  negligence  of  the  for- 
mer, as  well  as  the  latter."  Coon  v. 
Syracuse  &  U.  R.  Co.  (1849)  6  Barb. 
231. 

In  Kalleok  v.  Deering  (1894)  161 
Mass.  469,  42  Am.  St.  Rep.  421,  37  N. 
E.  450,  replying  to  the  suggestion  that 
the  fact  of  ordering  the  servant  to  use 
an  appliance  which  turned  out  to  be 
defective  was  an  act  belonging  to  the 
superior  servant  as  such,  and  might 
have  the  effect  of  taking  the  case  out 
of  the  operation  of  the  doctrine  as  to 
common  employment,  the  court  said: 
"Looking  at  the  reason  given  for  the  ex- 
ception to  the  general  liability  of  mas- 
ters for  servants,  the  last  suggestion 
cannot  prevail.  If  the  sailor  takes  the 
risk  of  a  negligent  injury  to  his  person 
from  a  fellow  sailor,  there  is  equal 
reason  to  say  that  he  takes  the  risk 
of  a  negligent  command.  A  command 
is  a  transitory  act  which  the  employer 
has  no  chance  to  supervise.  It  is  not 
like  a  permanent  condition  of  land  or 
machinery,  or  the  abiding  incompetency 
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this  risk  are  necessarily  the  same  as  those  by  which  the  doctrine  of 
common  employment,  as  a  whole,  is  sustained.* 

This  theory,  if  pushed  to  its  strictly  logical  conclusions,  lands  us 
in  a  doctrine  similar  to  that  which,  as  will  be  explained  below  ( §  1457, 
post),  was  established  in  England  by  Wilson  v.  Merry. ^  But,  as 
limited  by  the  effect  of  the  decisions  which  embody  the  conception 
of  the  nonassignability  of  certain  duties  of  the  master,  and  applied 

of  an  employee.    See  Flynn  v.  Campiell  normal  and  natural  risks  in  the  ordi- 

(1893)    160   Mass.   128,   35   N.  E.  453.  nary   course   of   business?      If   so,  then 

If  the  defendants  have  been  guilty   of  there  is  no  common-law  liability  on  the 

no   personal  negligence,  and  the  plain-  part  of  the  employer;   if  not,  there  is 

tiff  does  take  the  risk  of  the  negligence  such  liability;   and  the  inquiry,  except 

of  some  persons  with  whom  his  work  as  it  bears  on  the  above,  is  not  one  of 

will  bring  him  into  contact,  the  question  grades    or    departments.      This    is    the 

whether  the  negligence  of  one  of  those  final  form  the  doctrine  has  assumed,  and 

persons  is  within  or  outside  of  the  risks  it  is  the  correct  one.    It  is  plain,  intelli- 

assumed  is  not  a  matter  of  names   or  gible,  and  practical.    Tt  is  founded  upon 

dignities.     That  is  too  well  settled  to  just  principles,  viz.,  that  it  is  precisely 

need  the   citation  of  cases.     Moody  v.  commensurate    with   the    master's   per- 

Hamilton  Mfg.    Go.    (1893)    159   Mass.  sonal  duties." 

70,  38  Am.  St.  Rep.  396,  34  N.  E.  185.  8  "Sound  policy  seems  to  require  that 
The  question  is  what  he  must  be  taken  the  law  should  make  it  for  the  interest 
to  have  contemplated  when  he  went  into  of  the  servant  that  he  should  take  care, 
the  employment.  The  chances  of  neg-  not  only  that  he  be  not  himself  negli- 
ligence  on  the  part  of  a  superior  em-  gent,  but  also  that  any  negligence  of 
ployed  in  the  common  business  are  as  others  in  the  same  employment  be  prop- 
obvious  as  in  the  case  of  one  of  a  lower  erly  guarded  against  by  him,  so  far  as 
grade,  and,  therefore,  when  the  duty  is  he  may  find  it  reasonably  practicable, 
not  persona]  to  the  employer  the  same  and  be  reported  to  his  employer  if  need- 
rule  applies  whatever  the  degree  of  the  ful."  Cooley,  Torts,  2d  ed.  640,  adopted 
negligent  employee.  Baltimore  &  0.  R.  in  Norfolk  d  W.  R.  Co.  v.  Houchins 
€o.  V.  Baugh  (1893)  149  U.  S.  368,  {Norfolk  d  W.  R.  Co.  v.  Sicaine)  (1897) 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914."  95  Va.  398,  46  L.R.A.  359,  64  Am.  St. 
In  an  article  in  24  Am.  L.  Rev.  190,  Rep.  791,  28  N.  E.  578,  and  in  Jackson  v. 
quoted  with  approval  in  S«.  LoMis,  A.  (6  Norfolk  &  W.  R.  Co.  (1897)  43  W. 
T.  R.  Co.  V.  Triplett  (1891)  54  Ark.  Va.  380,  46  L.R.A.  337,  27  S.  E.  278, 
289,   11  L.R.A.  773,   15   S.  W.   831,   16  31  S.  E.  258. 

S.  W.  266 ;  Ell  v.  Northern  P.  R.  Go.  "The  fellow-servant  rule  is  founded  in 
(1891)  1  N.  D.  336,  12  L.R.A.  97,  26  wisdom,  and  any  departure  from  it  is 
Am.  St.  Rep.  621,  48  N.  W.  222,  and  dangerous  to  the  prosperity  and  perpe- 
other  cases.  Judge  Dillon  remarks:  tuity  of  the  enterprises  of  manufactur- 
"The  real  inquiry  is.  Was  the  injury  ing,  mining,  railroading,  and  those  in- 
caused  by  another  servant  one  of  the  dustries  requiring  the  services  of  many 
ordinary  risks  of  the  particular  em-  servants.  More  than  this,  it  increases 
ployment?  If  so,  the  mere  grade,  the  dangers  to  such  servants  who  may 
whether  higher,  lower,  or  co-ordinate,  be  so  employed."  New  Pittsburgh  Coal 
or  the  department  of  the  faulty  servant,  d  G.  Go.  v.  Peterson  (1893)  136  Ind. 
is  of  no  consequence.  It  is  a  condition  398,  43  Am.  St.  Rep.  327,  35  N.  E.  7, 
of  contract  of  service  that  the  servant  quoted  with  approval  in  Jackson  v. 
takes  upon  himself  the  risk  of  acci-  Norfolk  d  W.  R.  Go.  (1897)  43  W.  Va. 
dents  in  the  common  course  of  the  busi-  381,  46  L.R.A.  337,  27  S.  E.  278,  3] 
ness,   all   open   and   palpable   risks,   in-  S.  E.  258. 

eluding  the  negligence  of  all  fellow  serv-        3  (1868)   L.  R.  1  H.  L.  So.  App.  326 

ants    of   whatever    grade    in   the    same  19  L.  T.  N.  S.  30,  2  Paterson,  Sc.  App. 

employment.     The  true  inquiry  in  each  Cas.  1597,  6  Macph.  Sc.  App.  Cas.  84,  19 

case   is,   Was   the   accident   one  of   the  Eng.  Rul.  Cas.  132. 
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to  the  situations  in  which  the  effect  of  the  mere  element  of  control  is 
commonly  presented,  it  may  be  said  to  stand  or  fall  with  the  cor- 
rectness of  the  argument  that,  "if  the  servant  is  supposed  to  assume 
the  risks  which  the  master,  with  due  care  and  diligence,  cannot  pre- 
vent, ...  he  assumes  the  risks  from  negligence  of  those  serv- 
ants who  may  be  placed  over  him  as  superior  servants  or  overseers, 
as  well  as  of  those  of  equal  grade  with  himself,"  for  the  reason  that, 
"in  respect  to  such  overseers  or  superior  servants,  the  master,  when 
he  has  used  due  care  in  selecting  them,  cannot  prevent  their  casual 
negligence,  any  more  than  he  can  prevent  the  casual  negligence  of 
those  inferior  in  grade."  *  In  other  words,  the  function  of  giving  di- 
rections as  to  the  proper  manner  of  performing  the  work  is  not  one 
of  those  absolute,  personal  functions  for  the  careful  discharge  of 
which  a  master  is  responsible,  whatever  agents  he  may  employ.^ 

1443.  [517]  ftualification  of  the  doctrine  in  cases  where  an  order 
takes  a  servant  outside  the  original  scope  of  his  employment. — As 
pointed  out  in  §  1388,  ante^  the  effect  of  the  decisions  regarding  the 
liability  of  a  master  for  injuries  received  by  a  servant  through  his 
compliance  with  the  order  of  a  superior  to  incur  risks  not  within  the 
scope  of  the  original  contract  of  hiring  is  that,  even  in  the  courts 
which  administer  the  doctrine  now  under  discussion,  the  mere  posses- 
sion of  a  power  of  control  is  deemed  to  be  a  sufHcient  ground  for  let- 
ting in  the  operation  of  the  rule  of  respondeat  superior.  The  reasons 
assigned  for  this  somewhat  illogical  qualification  of  the  general  rule 
are  explained  in  the  section  referred  to. 

1444.  [518]  Power  of  hiring  and  discharging  subordinates,  signifi- 
cance of. — By  all  the  courts  which  apply  the  above  doctrine,  it  is  laid 
down  or  assumed  that  a  mere  foreman  of  a  subordinate  grade  is  not 
converted  into  a  vice  principal  by  the  fact  that,  among  his  powers,  is 
included   that   of   hiring   and   discharging  his   subordinates.^      ISTo 

4  Brown  v.  Winona  &  St.  P.  B.   Co.  Pac.  766 ;  McLean  v.  Blue  Point  Gravel 

(1880)    27  Min.  162,  38  Am.  Rep.  285,  Min.   Go.    (1876)    51   Cal.   255;    Ell  v. 

6  N.  W.  484.  'Northern  P.  R.  Go.   (2891)   3  N.  D.  336, 

6  See  the  language  used  in  Doughty  v.  12  L.R.A.  97,  26  Am.  St.  Rep.  623,  48 

Penobscot  Log  Driving   Co.    (1884)    70  N.  W.  222;    Gilmore  v.   Oxford  Iron  & 

Me.  143;  Hofnagle  y.  Neiv  York  G.  d  H.  Nail   Co.    (1892)    55   N.   J.   L.    30,   25 

R   R    Co.   (1874)   55  N.  Y.  608.  Atl.  707;  Schroeder  v.  Flint  d  P.  M.  R. 

I  Alaska  Tread-well  Gold  Min.  Go.  v.  Co.    (1894)    103    Mich.   213,    29   L.R.A. 

Whelan   (1897)   368  U.  S.  86,  42  L.  ed.  321,   50  Am.    St.   Rep.   354,   61   N.   W. 

390   18  Sup.  Ct.  Rep.  40;  Baloh  v.  Haas  663;  Hastings  v.  Montana  Union  R.  Co. 

(3896)   20  C.  C.  A.  153,  36  U.  S.  App.  (1896)     18    Mont.    493,    46    Pao.    264; 

693,  73  Fed.  974;  Cleveland,  G.  0.  &  St.  Lochhaum   v.    Oregon    R.    &    Nav.    Co. 

L.  R.  Go.  V.  Brown  (1896)   20  C.  C.  A.  (3900)   44  C.  C.  A.  220,  304  Fed.  852; 

147    34  U.  S.  App.   759,   73   Fed.  070;  Casey  v.  Pennsylvania  Asphalt  Paving 

Jfoyes  V.  Wood  (1894)   102  Cal.  389,  36  Co.  (1900)  198  Pa.  348,  47  Atl.  112&. 
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greater  significance  will  be  attached  to  this  power  for  the  mere  reasork 
that  the  subordinate  had  special  reasons  for  fearing  that  the  result  of 
disobedience  would  be  the  loss  of  his  position.* 

In  the  case  of  officials  whose  authority  is  so  extensive  as  to  consti- 
tute them  general  managers  of  an  entire  business  or  of  a  department 
of  it  (see  subtitles  E,  F,  post),  the  evidential  significance  of  this 
element  is  to  be  estimated  with  reference  to  the  fact  that  such  ofiicials 
must  always,  as  a  matter  of  fact,  possess  the  power  of  deter- 
mining, either  directly  or  through  instructions  to  some  intermediate 
foreman,  what  persons  shall  be  employed  or  discharged.^  Theo- 
retically, therefore,  wherever  it  is  a  matter  of  doubt  whether  a  super- 
vising employee  stands  above  or  below  the  line  which  separates  mere 
foremen  from  departmental  or  general  managers,  proof  that  he  pos- 
sessed or  did  not  possess  the  power  of  employing  and  discharging  his 
subordinates  may  possibly  become  a  material  factor  in  the  inquiry. 
In  practice,  however,  the  possession  or  absence  of  such  a  power  has 
very  rarely  been  discussed  from  this  standpoint  and  in  this  connec- 
tion, the  judges  naturally  preferring  to  rest  their  conclusions  on 
evidence  of  a  more  decisive  character.  It  would  seem  that,  among 
the  group  of  states  with  which  we  are  now  concerned,  the  only  one 
in  which  any  marked  tendency  has  been  shown  to  ascribe  a  really  dif- 
ferentiating import  to  evidence  that  the  delinquent  employee  pos- 
sessed the  power  is  Michigan.*    In  most  of  the  judgments  such  evi- 

The  test  is  not  the  superior  servant's  3  In  a  Michigan  case  stress  was  laid 
right  to  hire  or  discharge,  but  wlietlier  on  the  fact  that  the  assistant  road  mas- 
he  was  intrusted  with  the  discharge  of  ter,  who  was  held  to  be  a  vice  principal, 
duties  owing  to  the  servant.  Ghesson  had  control  over  the  section  master  by 
V.  Walker  (1908)  146  N.  C.  511,  60  S.  whom  the  plaintiff  was  actually  hired. 
E.  422.  Palmer  v.  Michigan  G.  R.  Co.  (1892)  93 

Averments  that  the  superior  officer  Mich.  363,  17  L.R.A.  636,  32  Am.  St. 
whose  negligence  caused  the  plaintill's  Rep.  507,  53  N.  W.  397. 
injury  was  defendant's  agent,  with  full  *  In  one  case  it  was  laid  down  that 
authority  "to  control  the  work  of,  and  the  power  of  discharging  was  not  a  con- 
to  employ  and  discharge,  the  plaintiff  trolling  factor,  but  an  important  one. 
from  his  employment,  as  well  as  other  Tbid. 

servants    of    said    defendant,"    do    not  The    ground    of    the    dissent    of    two 

show  that  such  officer  was  a  vice  prin-  judges,  in  Schroeder  v.  Flint  &  P.  M.  R. 

eipal  in  performing  the  act  from  wliich  Co.     (1894)    103   Mich.   213,   29   L.R.A. 

the   injury    resulted.      New   Pittsburgh.  32],    50   Am.    St.   Rep.   354,    61   N.   W. 

Goal  &   C.   Go.  V.  Peterson    (1893)    136  663,  where  the  majority  held  that  the 

Ind.   398,  43  Am.   St.   Rep.   327,  35   N.  boss    of    foreman    of    a    gang    of    men 

E.  7.    See  a.\so  Banna  v.  Granger  (18114)  unloading     and     leveling     dirt     on     a 

18  R.  I.  507,  28  Atl.  659,  cited  at  the  railroad,   who  is   under  the   immediate 

end  of  the  section.  control  of  a  railroad  official  who  is  often 

^Robertson  v.  Chicago  A  E.  R.  Go.  present,  sometimes  daily,  directing  the 
(1896)  146  Ind.  486,  45  N.  E.  055  (su-  work,  is  a  fellow  servant  of  a  member 
perior  was  quick-tempered  and  passion-  of  the  gang  who  is  injured  by  the  fore- 
ate),  man's   failure  to  give  notice   that   the 
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■dence  is  merely  referred  to  as  a  fact  of  a  corroborative  character, 
rendering  still  more  unquestionable  a  conclusion  sufficiently  justified 
on  other  grounds.*  The  absence  of  the  power  is,  of  course,  conclusive 
against  the  inference  that  the  delinquent  employee  was  a  vice  prin- 
cipal, for  it  would  be  an  abuse  of  language  to  apply  that  term  to  any 
official  who  is  incapable  of  exercising  a  function  so  essentially  char- 
acteristic of  a  master  as  that  of  deciding  who  shall  or  shall  not  work 
for  him.® 


•train  is  about  to  move,  was  that,  ad- 
•mitting  the  act  which  was  neglected — 
viz.,  giving  notice  of  the  intention  to 
move  the  engine — to  be  that  of  a  mere 
fellow  servant,  the  evidence  showed  the 
■delinquent  coemployee  to  have  been  in 
full  control  of  a  branch  of  the  company's 
business  with  complete  power  to  hire 
and  discharge  his  subordinates.  The 
cases  relied  upon  were  Eunn  v.  Michi- 
gan G.  R.  Co.  (1889)  78  Mich.  513,  7 
L.R.A.  500,  44  N.  W.  502,  and  Earri- 
son  V.  Detroit,  L.  &  N.  B.  Co.  (1890) 
79  Mich.  409,  7  L.R.A.  623,  19  Am.  St. 
Rep.  180,  44  N.  W.  3034.  As  to  the 
first  of  these,  the  possession  of  the 
power  of  discharge  is  merely  mentioned 
as  a  cumulative  fact.  In  the  second 
it  was  certainly  laid  down,  arguendo, 
that  "whether  or  not  the  servant  has 
power  to  employ  and  discharge  other 
servants  is  also  important  in  determin- 
ing whether  or  not  he  is  deemed  to  be 
a,  superior  servant,  for  whose  acts  the 
master  is  held  liable."  But  there  the 
court  did  not  refer  to  any  other  au- 
thorities but  Chapman  v.  Erie  R.  Co. 
(1874)  55  N.  Y.  579,  and  Kansas  P.  R. 
Co.  V.  Salmon  (1873)  11  Kan.  83.  These 
are  merely  to  the  effect  that  a  servant 
invested  with  the  power  of  employing 
and  discharging  other  servants  is  a  vice 
principal  as  regards  the  exercise  of  that 
particular  power,  and  therefore  do  not 
■sustain  the  theory  in  aid  of  which  they 
are  vouched;  viz.,  that  a  general  agency 
may  be  implied  ifrom  the  possession  of 
this  power.  The  majority  of  the  court 
in  the  Schroeder  Case  recognized  the 
■doctrine  of  departmental  vice  principal- 
ship,  but  did  not  discuss  the  evidence 
^iirectly  from  the  standpoint  of  the  mi- 
nority. It  should  be  observed  that  this 
■court  holds  section  foremen  to  be  mere 
■servants  (see  summary  of  Michigan 
decisions  in  chapter  LXIII.,  post),  a  doc- 
-trine  which  shows  that  the  possession 
of  a  power  of  discharge  is  not  regarded 


by  it  as  conclusively  proving  the  pos- 
sessor to  be  a  vice  principal. 

5  See,  for  example,  Gormly  v.  Vulcan 
Iron  Works  (1876)  61  Mo.  492;  Den- 
ver, 8.  P.  &  P.  R.  Co.  V.  Driscoll  (1889) 
]2  Colo.  520,  13  Am.  St.  Rep.  243,  21 
jPae.  708;  Colorado  Midland  R.  Co.  v. 
Waylon  (1892)  17  Colo.  501,  31  Am. 
St.  Rep.  335,  30  Pac.  249;  Erickson  v. 
Milwaukee  L.  S.  &  MV.  R.  Co.  (1892) 
93  Mich.  414,  53  N.  W.  393;  Shumway 
V.  Walworth  d  N.  Mfg.  Co.  (1894)  98 
Mich.  411,  57  N.  W.  251;  Baldwin  v. 
St.  Louis,  K.  d  N.  W.  R.  Co.  (1888)  75 
Iowa,  297,  9  Am.  St.  Rep.  479,  39  N. 
W.  507;  Woods  V.  Lindvall  (1891)  1  C. 
C.  A.  37,  4  U.  S.  App.  49,  48  Fed.  62. 

6  Probably  for  the  reason  that  the 
above  principle  is  essentially  incontes- 
table, it  has  never,  so  far  as  the  writer 
is  aware,  been  discussed  in  any  reported 
ease.  The  absence  of  a  power  of  em- 
ploying and  discharging  subordinates  is 
not  infrequently  mentioned  among  the 
facts  which  are  deemed  to  negative  vice 
principalship ;  but  in  all  these  instances 
the  nonrepresentative  character  of  the 
employee  was  indisputable  for  other  rea- 
sons :  Peschel  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1884)  62  Wis.  338,  21  N.  W. 
269;  Deavers  v.  Spencer  (1895)  17  C. 
C.  A.  215,  25  U.  S.  App.  411,  70  Fed. 
480;  Richmond  Locomotive  Works  v. 
Ford  (1897)  94  Va.  627,  27  S.  E.  509; 
Delaware  &  E.  Canal  Co.  v.  Carroll 
(1879)  89  Pa.  382;  Brov.n  v.  Winona 
d  St.  P.  R.  Co.  (1880)  27  Minn.  162, 
38  Am.  Rep.  285,  6  N.  W.  484;  Keystone 
Bridge  Co.  v.  Newierry  (1880)  96  Pa. 
246,  42  Am.  Rep.  543;  Foley  v.  Chicago, 
R.  I.  d  P.  R.  Co.  (1884)  64  Iowa,  644, 
21  K   W.  .124. 

Sometimes  the  fact  that  a  power  of 
discharge  was  to  be  exercised  by  a  fore- 
man subject  to  the  approval  of  a  gen- 
eral superintendent  or  other  higher  of- 
ficial is  mentioned  as  a  reason  by  declar- 
ing him  to  be  a  mere  coservant.   O'Brien 
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Where  tlie  alleged  breach  of  duty  was  the  employment  or  reten- 
tion of  unfit  servants,  the  evidential  significance  of  the  pov7er  of  hir- 
ing and  discharging  subordinates  is  considered  from  a  standpoint 
quite  different  from  that  which  is  appropriate  where  the  general 
agency  of  a  delinquent  employee  is  in  question.  The  breach  of  such 
a  duty  by  a  person  possessing  such  a  power  necessarily  imports  a 
breach  of  a  non-delegable  duty  by  one  who  is  the  master's  agent  for 
its  performance,  and  if  the  possession  of  the  power  is  proved,  the 
master's  liability  is  an  unavoidable  inference.' 

1445.  [519]  Application  of  the  doctrine  to  the  various  grades  of 
supervising  employees. —  As  will  be  seen  from  the  general  collection  of 
authorities  cited  in  the  note  to  the  following  section,  the  most  numer- 
ous illustrations  of  the  doctrine  now  under  discussion  are  furnished  by 
the  decisions  absolving  the  master  from  liability  for  injuries  caused 
by  the  negligence  of  employees  appointed  to  direct  the  labors  of 
those  small  bodies  of  servants  who,  in  every  industrial  concern  of  any 
considerable  magnitude  or  complexity,  must  necessarily  be  intrusted 
with  certain  distinct  duties,  which  are  of  such  a  nature  as  to  segre- 
gate them  into  more  or  less  independent  groups,  but  which  are  com- 
monly of  a  somewhat  mechanical  character,  not  requiring  for  their 
performance  the  exercise  of  any  of  the  higher  qualities  of  a  superin- 
tending oflS.cer.^     That  is  to  say,  the  controlling  conception  in  the 

V.  American  Dredging  Co.  (1891)  53  N.  exercised  the  power  directly,  could  have 
J.  L.  291,  21  Atl.  324;  Oaynon  v.  Dur-  exercised  it  by  issuing  the  necessary 
kee  (1898)  31  C.  C.  A.  306,  52  U.  S.  orders  to  the  foreman  who  had  actually 
App.  587,  87  Fed.  302.  From  our  pros-  hired  the  injured  person, 
ent  point  of  view  this  situation  is  plain-  1  "Undoubtedly  the  power  to  hire  and 
ly  the  same  as  one  in  which  the  power  discharge  is  the  test  of  a,  vice  principal 
cannot  be  exercised  at  all.  when  the  question  involved  is  that  of  se- 
In  one  case  it  was  denied  that  the  lecting  or  retaining  proper  servants; 
nonpossession  of  the  power  deprived  the  for  in  this  respect  the  servant  would 
supervising  employee  of  the  character  clearly  represent  the  master.  But  in  no 
of  a  vice  principal,  and  it  was  laid  other  sense  is  it  a  test.  The  power  to 
down  that  "the  most  satisfactory  evi-  summarily  discharge  unworthy  servants 
dence  that  one  is,  as  to  his  coemployees,  and  to  hire  new  ones  is  often  a  very  nec- 
a  vice  principal  is  that  his  coemployees  essary  and  beneficial  power  for  the  safe- 
are  under  his  supervision,  his  control,  ty  of  other  servants,  for  it  gives  a 
subject  to  his  orders  and  direction."  foreman  authority  to  compel  attention 
Union  P.  R.  Co.  V.  Doyle  (]897)  50  Neb.  to  duty.  But  it  does  not  change  the 
555,  70  N.  W.  43.  But  this  ruling  character  of  the  foreman's  duties  from 
was  made  in  a  state  where  the  "superi-  that  of  a  servant  to  those  of  the  prin- 
or  servant"  doctrine  prevails  (subtitle  cipal,  nor  does  it  impose  upon  him  the 
D,  post),  and  it  was  not  necessary  to  master's  responsibility  in  other  re- 
refer  to  the  consideration  which  would  speets."  Banna,  v.  Granger  (1894)  18 
undoubtedly  have  been  deemed  con-  R.  I.  507,  28  Atl.  659. 
trolling  in  any  of  the  states  we  are  now  l  In  O'Brien  v.  American  Dredging  Co. 
concerned  with,—  viz.,  that  an  oificial  (1891)  53  N.  J.  L.  291,  21  Atl.  324,  the 
like  the  one  in  question,  a  head  of  a  court  said:  "Whether  the  master  re- 
department,  although  he  might  not  have  tain   the   superintendence   and  manage- 
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majority  of  cases  is  that,  to  justify  imputing  the  negligence  of  an 
employee  to  the  master,  "he  must  be  more  than  a  mere  foreman  to 
oversee  a  batch  of  hands,  direct  their  work  under  the  supervision 
of  the  master,  see  that  they  perform  their  duty,  and,  in  case  of  dere- 
liction, report  them."  *  Or,  as  it  has  also  been  put,  "in  order  to  con- 
stitute one  a  vice  principal,  he  must  have  general  power  and  control 
over  the  business,  and  not  mere  authority  over  a  certain  class  of 
work  or  a  certain  gang  of  men."  * 

Under  the  rulings,  as  they  stand,  there  is  no  warrant  for  the  con- 
tention that  evidence  of  the  participation  of  such  employees  in  the 
manual  labor  of  their  subordinates  is  at  all  necessary  to  establish 
that  they  are  mere  fellow  servants ;  and  it  has  been  expressly  laid 
down  in  at  least  one  case  that  the  fact  of  a  foreman's  not  engaging 
in  such  labor  is  immaterial  in  this  connection.*  In  the  cases  where 
it  is  mentioned,  such  evidence  seems  to  be  regarded  as  of  merely 
cumulative  force.^    And  the  same  may  be  said  of  evidence  that  the 


ment  of  his  business,  or  withdraws  him- 
self from  it  and  devolves  it  on  a  vice 
principal  or  representative,  it  is  quite 
apparent  that,  although  the  master  or 
his  representative  may  devise  the  plans, 
engage  the  workmen,  provide  the  ma- 
chinery and  tools,  and  direct  the  per- 
formance of  work,  neither  can,  as  a 
general  rule,  be  continually  present  at 
the  execution  of  all  such  work.  It  is 
the  necessary  consequence  that  the  mere 
execution  of  the  planned  work  must  be 
intrusted  to  workmen,  and,  where  neces- 
sary, to  groups  or  gangs  of  workmen, 
and  in  such  case  that  one  should  be  se- 
lected as  the  leader,  boss,  or  foreman, 
to  see  to  the  execution  of  such  work. 
This  sort  of  superiority  of  service  is  so 
essential  and  so  universal  that  every 
workman,  in  entering  upon  a  contract  of 
service,  must  contemplate  its  being 
made  use  of  in  a  proper  ease.  He  there- 
fore makes  his  contract  of  service  in 
contemplation  of  the  risk  of  injury 
from  the  negligence  of  a  boss  or  fore- 
man, as  well  as  from  the  negligence  of 
another  fellow  workman.  The  foreman 
or  superior  servant  stands  to  him,  in 
that  respect,  in  that  precise  position  of 
his  other  fellow  servants." 

In  another  case  we  find  it  remarked 
that  an  employee  is  a  fellow  servant 
with  a  foreman  under  whose  direction 
he  is  at  work,  where  the  only  judgment 
and  discretion  exercised  by  such  fore- 
man  is   that   which   "belongs   to   a   co- 


worker in  a  superior  grade."  Larich  v. 
Moies  (1894)  18  R.  I.  S13,  28  Atl.  661 
(where  the  work  to  be  done  was  simply 
getting  a  load  of  sand). 

2  Dohhin  V.  Richmond  &  D.  R.  Go. 
(1879)  81  N.  C.  446,  31  Am.  Rep.  512. 
The  principle  thus  laid  down,  however, 
has  not  been  construed  in  the  North 
Carolina  court  in  the  same  sense  or  ap- 
plied to  the  same  classes  of  employees 
as  in  most  of  the  courts  which  have 
expressed  their  views  in  similar  terms. 
See  §  1478,  note  1,  post. 

^New  York,  h.  E.  &  W.  R.  Co.  v. 
Bell   (1886)    112  Pa.  400,  4  Atl.  50. 

Servants  employed  at  the  same  kind 
of  work,  except  that  one  has  authority 
to  give  directions  to  the  other  as  to 
the  manner  of  doing  the  work,  are  fel- 
low servants.  Postal  Teleg.  Cable  Co. 
V.  HuUey  (1896)  115  Ala.  193,  22  So. 
854.  Compare  the  language  used  in 
Andre  v.  Winslow  Bros.  Elevator  Co. 
(1898)  117  Mich.  560,  76  N.  W.  86, 
and  the  cases  cited  in  §  1464,  post,  infra, 
deciding  that  certain  employees  are  not 
departmental  vice  principals. 

4  Northern  P.  R.  Co.  v.  Peterson 
(1896)  162  U.  S.  346,  40  L.  ed.  994,  16 
Sup.  Ct.  Rep.  843. 

B  See,  for  example,  Moore  Lime  Co.  v. 
Richardson  (1897)  95  Va.  326,  64  Am. 
St.  Rep.  785,  28  S.  E.  334;  Balch  v. 
Haas  (1896)  20  CCA.  151,  36  U.  S. 
App.  693,  73  Fed.  974;  Deavers  v. 
Spencer  (1895)   17  C.  C.  A.  215,  25  U. 
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foreman  received  the  same  compensation  as  his  subordinates. *  From 
a  purely  logical  standpoint  these  circumstances  may  be  regarded  as 
negativing  the  inference  that  the  supervising  employees  were  of  suf- 
ficiently high  ranli  to  be  general  managers  or  heads  of  departments. 
But  in  all  conceivable  cases  this  inference  would,  in  any  event,  be 
so  clearly  excluded  on  other  grounds,  where  the  delinquent  employees 
were  of  the  humble  class  indicated  by  such  evidence,  that  its  prac- 
tical weight  in  the  determination  of  their  character  and  capacity 
would  be  very  slight  indeed. 

In  some  instances  the  specific  ground  upon  which  supervising  em- 
ployees have  been  declared  to  be  mere  servants  is  that  they  were 
not  heads  of  departments.''  But  nothing  is  gained  by  the  use  of 
a  test  which  gets  rid  of  one  difficulty  by  introducing  another  equally 
great.  The  conception  of  a  "department"  is  one  which,  even  after 
all  the  rulings  which  deal  with  the  subject,  remains  too  essentially 
vague  to  serve  as  an  element  of  differentiation  between  the  cases  in 
which  the  master  is  liable  and  the  cases  in  which  he  is  not  liable.' 
Besides,  it  is  abundantly  evident  from  a  comparison  of  the  rulings 
cited  under  the  next  section  with  those  relating  to  vice  principals  in 
charge  of  departments,  that  even  this  unsatisfactory  test  would  not 
supply  a  basis  on  which  the  decisions  could  be  reconciled.  Only  in 
one  class  of  cases  does  it  seem  to  suggest  a  rule  of  evidence  which 
can  be  of  any  practical  service,^ — those,  namely,  in  which  the  de- 
linquent foreman  was  himself  subject  to  a  higher  official,  who  was 
plainly  the  master's  general  agent,  if  there  was  one  at  all,  as  regards 
the  work  in  progress.  This  subordinate  position  of  foremen,  denied 
to  be  vice  principals,  is  frequently  adverted  to  by  the  courts.^  A 
like  deduction  is  drawn,  and  for  similar  reasons,  where  the  master 

S.  App.   411,   70  Fed.   480;    Central  B.  8  See   §   1448,  post,   and  the  remarks 

Co.   V.  Keegan    (1895)    160  U.   S.   259,  of  the  court  in  the  case  of  Grattts  v. 

40  L.  ed.   418,   16   Sup.   Ct.  Rep.   269;  Kansas    City,   P.   &   G.   R.    Co.    (1900) 

Gates  V.  Itner   (1898)    104  Ga.  679,  30  153   Mo.    380,    48   L.R.A.    399,    77    Am. 

S.    E.    884;    Andre    v.    Winslow    Bros.  St.  Rep.  721,  55  S.  W.  108. 

Elevator  Co.    (1898)    117  Mich.  560,  76  B  Richmond  Locomotive  Works  v.  Ford 

N.  W.  86.  (1897)   94  Va.  627,  27  S.  E.  509   (gang 

6  Griffiths  V.  New  Jersey  &  N.  Y.  R.  boss  under  foreman  of  machine  shop )  ; 
Co.  (1893)  5  Misc.  320,  25  N.  Y.  Supp.  Clevelamd,  C.  C.  &  St.  L.  R.  Co.  v.  Brown 
812,  affirmed  in  (1894)  8  Misc.  3,  28  (1896)  20  C.  C.  A.  147,  34  U.  S.  App. 
N.  Y.  Supp.  75.  759,   73   Fed.   970,  reversing  on  rehear- 

7  See  cases  cited  in  §  1464,  post.  In  ing  (1893)  6  C.  C.  A.  142,  18  U.  S.  App. 
Mullan  V.  Philadelphia  &  8.  Mail  S.  S.  10,  56  Fed.  804  (subordinate  foreman 
Co.  (1875)  78  Pa.  25,  21  Am.  Rep.  2,  having  a  departmental  superior)  ;  What 
it  vras  distinctly  ruled  that  an  agent  Cheer  Coal  Co.  v.  Johnson  { 1893 )  6 
of  the  employer  is  not  a  vice  principal  C.  C.  A.  148,  12  U.  S.  App.  490,  50 
unless  he  has  charge  of  the  entire  busi-  Fed.  810  (a  foreman  in  a  mine,  cor- 
ness,  or  a  department  of  it.  trolled  by  a  pit  boss,  who  was  himself 


§  1445] 


VICE  PRINCIPALSHIP— TEST  OF  RANK. 


4177 


was  supervising  the  operation  himself,  and  the  superior  servant  was 
working  under  his  directions.     Here  the  very  nature  of  the  situ- 


under  the   superintendent)  ;    Gaynon  v. 
Durkee   (1898)   31  C.  C.  A.  306,  52  U. 
S.  App.  587,  87  Fed.  302   (general  fore- 
man of   railway  shops,  who  is  himself 
under   the    control    of   the    master   me- 
■chanic — workmen    ordered    into    unsafe 
place)  ;   Deavers  v.  Spencer   (1895)    17 
C.  C.  A.  215,  25  U.  S.  App.  411,  70  Fed. 
480    (track   foreman   subordinate   to    a 
supervisory)  ;    New   York,   L.   E.   &   W. 
R.   Co.  V.  Bell    (1886)    112  Pa.   400,  4 
Atl.   50    (gang  boss   in   railway   repair 
■shops    under    master    mechanic)  ;     Me- 
Bride  v.  Union  P.  R.  Co.  ( 1889 )  3  Wyo. 
247,  21  Pac.  687   (gang  boss  under  con- 
trol of  the  master  mechanic's  foreman)  ; 
Keystone  Bridge  Co.  v.  Newberry  (1880) 
m  Pa.  246,  42  Am.  Rep.  543   (gang  boss 
under   direction   of   a  superintendent)  ; 
Johnson  v.  Ashland  Water  Co.    (1890) 
77  Wis.  51,  45  N.  W.  807    (foreman  in 
exclusive  charge   of  calking  and  laying 
pipes  under  the  general  superintendent 
of  a  water  company)  ;   Peschel  v.   Chi- 
oaffo,    M.    &   St.   P.    R.    Co.    (1885)    62 
Wis.  338,  21  N.  W.  269   (one  of  several 
foremen   subordinate   to   a   master   car- 
penter) ;   Coulson  v.  Leonard   (1896)   77 
Fed.     538     (foreman    with    supervision 
over  several   men   in   erecting  the   iron 
work  of  a  building,  subject  to  the  super- 
vision of  a  member  of  the  corporation 
employing  them — injury  caused  by  im- 
proper signal )  ;  Hid. ;  Fordyee  v.  Briney 
(1893)  58  Ark.  206,  24  S.  W.  250  (fore- 
man of  car  repairers  who  is  under  the 
foreman  of  the  roundhouse)  ;   McOinley 
v.  Levering  (1893)   152  Pa.  366,  25  Atl. 
•824     (assistant    foreman)  ;     Murray    v. 
Crimmins    (1895)    14  Misc.  466,   35  N. 
y.  Supp.  1023   (same  facts)  ;   Collins  v. 
■Crimmins    (1895)    11    Misc.    24,    31   N. 
Y.   Supp.   860    (same   facts);    Connolly 
■V.  Maurer   (1893)   6  Misc.  98,  26  N.  Y. 
Supp.    18     (foreman    of    men    engaged 
under   a  general   superintendent  in  the 
construction  of  a  particular   part  of  a. 
building,   having   authority   to   tell  the 
men  when  to  work  and  when  to  stop, 
when  their  services  are  no  longer  need- 
ed, and  when  they  are  required — recent- 
ly built  arch  gave  way,  from  which  the 
foreman  had   prematurely   removed  the 
centers)  ;    Beilfus  v.   New   York,   L.   E. 
&   W.   R.    Co.    (1883)    29   Hun,   556    (a 
wreck  master  taking  his  orders  from  an 
•official     in    charge    of    the    shops    and 
M.  &  S.  Vol.  IV.— 262. 


yards)  ;  Barringer  v.  Delaware  &  E. 
Canal  Co.  (1879)  19  Hun,  216  (section 
foreman  with  two  superiors,  a  track 
master  and  a  superintendent,  between 
him  and  the  company)  ;  O'Brien  v. 
American  Dredging  Co.  (1891)  53  N. 
J.  L.  291,  21  Atl.  324  (plaintiff's  foot 
drawn  into  machinery  of  dredge  set  in 
motion  by  the  "captain"  or  foreman 
operating  a  dredge  under  the  control 
of  the  general  superintendent  of  the 
company)  ;  Oilmore  v.  Oxford  Iron  & 
Nail  Co.  (1892)  55  N.  J.  L.  39,  25  Atl. 
707  (foreman  of  mine  under  a  general 
superintendent)  ;  Schroeder  v.  Flint  & 
P.  M.  R.  Co.  (1894)  103  Mich.  213,  29 
L.R.A.  321,  50  Am.  St.  Rep.  354,  61 
N.  W.  663  (foreman  of  gang  of  graders 
under  the  immediate  control  of  another 
official,  who  was  frequently  present 
directing  the  work)  ;  McDermott  v.  Bos- 
ton (1882)  133  Mass.  349  (foreman  of 
laborers  in  the  service  of  a  city,  who 
was  himself  controlled  by  a  general 
superintendent). 

Many  of  the  cases  cited  under  the 
next  section,  especially  those  relating 
to  foreman  of  section  gangs  and  in 
mines,  will  serve  to  illustrate  the  same 
point  of  view,  whether  the  control  by 
a  higher  superior  is  explicitly  referred 
to  or  not. 

In  Belch  v.  Haas  (1896)  20  C.  C.  A. 
151,  36  U.  S.  App.  693,  73  Fed.  974,  a 
case  where  the  negligent  servant  was 
the  foreman  of  a  gang  engaged  in  ex- 
cavation, the  court  reasoned  thus : 
"Clausen  was  not  charged  with  the 
superintendence  and  control  of  the  en- 
tire business  of  his  employers.  He  was 
not  the  manager  or  head  of  a  depart- 
ment of  a,  diversified  business.  Neither 
was  he  engaged  at  the  time  of  the  ac- 
cident in  the  performance  of  a  special 
duty  which  the  law  devolved  upon  his 
employers.  On  the  contrary,  he  was 
simply  an  ordinary  foreman,  who  had 
charge  of  a  gang  of  laborers,  and  who 
usually  worked  with  them.  He  did  not 
even  have  full  control  of  the  particular 
job  on  which  he  was  employed,  for  an- 
other foreman  was  engaged  on  the  same 
work,  who  seems  to  have  had  equal 
authority,  and  both  foremen  were  under 
the  general  supervision  of  the  common 
master." 
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ation  excludes  the  theory  that  he  was  a  representative  of  the  mas- 
ter.^" Where  this  subjection  to  a  general  manager  or  to  the  master 
himself,  as  his  own  superintendent,  is  established,  the  mere  fact  that 
the  manager  or  the  master  was  not  actually  present  in  person  and 
managing  the  operations  when  the  injury  was  received,  will  not  have 
the  effect  of  converting  the  subordinate  foreman  into  a  vice  prin- 
cipal.^^ In  order  that  this  result  may  follow  from  the  absence  of 
his  superiors,  it  must  be  shown  that,  under  the  arrangements  of  the 
establishment,  he  was  to  be  in  sole  charge  and  to  wield  the  same 
powers  of  control  as  the  manager  himself,  whenever  that  manager 
should  be  absent.^* 

If  the  negligent  servant  was,  as  a  matter  of  fact,  a  mere  foreman, 
the  position  of  the  plaintiff  is  in  no  wise  improved  by  the  circum- 
stance that  he  was  called  a  superintendent.^* 

1446.  [520]  Illustrative  cases.—  The  supervising  employees  speci- 
fied in  the  subjoined  note  have  been  held  to  be  mere  fellow  servants  of 
their  subordinates.  For  brevity's  sake,  everything  but  the  mere  desig- 
nation of  the  delinquent  has  been  omitted  in  most  instances,  the  non- 
liability of  the  master  being  understood  to  be  the  effect  of  the  ruling, 
where  nothing  is  stated  to  the  contrary. 

The  facts,  as  indicated  by  the  memoranda  appended  to  the  citations, 
should  be  compared  with  those  involved  in  the  cases  to  be  discussed 
in  the  next  two  chapters,  in  which  the  master's  nonliability  is  re- 
ferred directly  to  the  character  of  the  act  which  caused  the  injury, 
as  being  essentially  that  of  a  mere  servant.  In  this  connection  it 
should  be  remarked  that,  in  not  a  few  instances,  it  is  extremely  diffi- 

10 See  Malonev.  HathoAcay  (1876)  64  (1898)    185  Pa.  617,   64  Am.  St.  Rep. 

N.  Y.  5,  21  Am.  Rep.  573,  where    (dis-  659,  40  Atl.  88. 

senting.  Church,  Ch.  J.,  and  Rapallo,  ii  Deavers  v.  Spencer  (1895)  17  C. 
J.)  it  was  held  erroneous  to  give  an  C.  A.  215,  25  U.  S.  App.  411,  70  Fed. 
instruction  framed  on  the  theory  that  480.  See  also  Berm  v.  Null  (1884)  65 
vice  principalship  was  predicable  of  a  Iowa,  407,  21  N.  W.  700,  where  the 
mere  foreman  of  carpenters, — one  master  was  ordinarily  absent.  The  im- 
charged  with  the  special  duty  of  execut-  materiality  of  the  fact  that  no  vice 
ing  repairs  in  a  building,  "but  perform-  principal  was  present  at  the  time  of 
ing  them  under  general  or  special  in-  the  injury  is  evidently  taken  for  grant- 
structions  from  the  principal,  who  re-  ed  in  many  of  the  decisions  already 
tains  and  has  the  general  supervision  cited,  especially  those  respecting  the 
of  the  business  and  to  whom  and  whose  foreman  of  track-repairing  gangs,  and 
immediate  direction,  all  [the  employees]  similar  bodies  of  men,  who  normally  do 
are  subject."  Similarly  a  vice  principal  their  work  under  circumstances  which 
loses  his  representative  character  for  preclude  the  exercise  of  a  personal  con- 
the  time  being  when  the  employer  him-  trol  by  the  higher  agents  of  the  mas- 
self    assumes    control    and    directs    him  ter. 

how  to  do  the  work  in  hand.     Prevost  18  See  cases  cited  in  §  1435,  ante. 

V.    Citizens'    Ice    &    Refrigerating    Go.  18  See  §   1434,  ante. 
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cult  to  say  whether  the  court  intends  to  rely  upon  the  ground  that 
the  operation  of  the  doctrine  of  common  employment  is  not  defeat- 
ed by  the  fact  that  the  delinquent  controlled  the  injured  servant, 
or  upon  the  ground  that  the  delinquent  was,  in  any  event,  a  mere 
fellow  servant  as  to  the  act  which  caused  the  injury,  or  upon  both 
these  grounds.  In  view  of  the  uncertainty  thus  created,  it  has  been 
deemed  advisable  to  include  in  the  following  list  a  good  many  cases 
which  might,  with  apparently  equal  propriety,  have  been  reserved 
for  the  following  chapters. 

These  rulings  may  also  be  advantageously  contrasted  with  those 
which  illustrate  the  superior  servant  doctrine  in  its  application  to 
employees  holding  similar  or  identical  positions.  See  subtitle  D, 
post} 


1(a)  General  and  departmental  man- 
agers.— The  consideration  of  the  status 
of  these  functionaries  is  reserved  for 
subtitles  E,  F,  post. 

(b)  Employees  in  control  of  railway 
trains  or  parts  thereof. — As  is  apparent 
from  the  cases  cited  below,  the  regular 
conductor  of  a  train  is  held  to  be  a 
mere  servant  by  all  the  courts  outside 
those  which  accept  the  superior  servant 
doctrine  (subtitle  D,  post),  and  those 
which,  while  not  accepting  that  doc- 
trine, hold  conductors  to  be  department- 
al vice  principals  (subtitle  F,  post). 
It  would  seem  that  the  Supreme  Court 
of  the  United  States  is  no  longer  to  be 
reckoned  in  the  latter  category.  See  § 
1463,  note  1,  subd.   (b),  post. 

Gongrave  v.  Southern  P.  B.  Co.  ( 1891 ) 
88  Cal.  360,  26  Pac.  175  (breach  of 
rules  in  starting  train  before  scheduled 
time)  ;  MoCosker  v.  Long  Island  R.  Go. 
(1881)  84  N.  Y.  77  (signaled  to  en- 
gineer to  back  train  while  brakeman 
was  in  a  dangerous  position)  ;  Thayer 
V.  St.  LoiMS,  A.  &  T.  3.  R.  Co.  (1864) 
22  Ind.  26,  85  Am.  Dec.  409  (brakeman 
fell  into  an  open  culvert,  while  obeying 
an  order  of  the  conductor  to  detach  a 
car,  and  sought  to  recover  on  the  ground 
that  the  conductor  was  negligent  in  not 
slackening  the  speed  of  the  train  after 
the  order  was  given)  ;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Southwioh  (1896)  16 
Ind.  App.  486,  44  N.  E.  263  (conductor 
was  helping  brakeman  to  unload  a  car )  ; 
Georgia  P.  R.  Co.  v.  Davis  (1890)  92 
Ala.  300,  25  Am.  St.  Kep.  47,  9  So. 
252  (orders  given  in  the  management 
of  the  train ) ;  Dow  v.  Kansas  P.  R. 
Co.   (1871)   8  Kan.  642   (decided  on  de- 


murrer) ;  Whitmore  v.  Boston  &  M.  R. 
Co.  (1890)  150  Mass.  477,  23  N.  B. 
220  (backing  cars  in  such  manner  as  to 
crush  car  repairer)  ;  Jarman  v.  Chi- 
cago &  O.  T.  R.  Co.  (1893)  98  Mich. 
135,  57  N.  W.  32  (did  not  reject  an 
improperly  loaded  car  from  his  train)  ; 
Driver  v.  Southern  R.  Co.  (1905)  103 
Va.  650,  49  S.  E.  1000  (conductor 
changed  make-up  of  train)  ;  La  Pierre 
V.  Chicago  &  G.  T.  R.  Co:  (1894)  99 
Mich.  212,  58  N.  W.  60  (not  placing 
car  on  siding  while  being  unloaded,  and 
ordering  excessively  heavy  packages  to 
be  carried  across  the  plank  that  was 
needed  to  reach  the  platform.  See,  how- 
ever, summary  of  Michigan  decisions 
in  subtitle  H,  post)  ;  McOoman  v.  ;Sit. 
Louis  &  I.  M.  R.  Co.  (1876)  61  Mo.  528 
(assurance  that  defective  rope  was 
safe),  recently  followed,  after  a,  long 
series  of  antagonistic  rulings  (see  sub- 
title D,  post,  and  chapter  ixiii.,  post), 
in  Grattis  v.  Kansas  City,  P.  &  G.  R. 
Co.  (1899)  153  Mo.  380,  48  L.R.A.  399, 
77  Am.  St.  Eep.  721,  55  S.  W.  108  (sig- 
nal to  go  ahead — held  error  to  instruct 
a  jury  on  the  theory  that  a  conductor 
was,  as  matter  of  law,  a  vice  principal)  ; 
Criswell  v.  Montana  C.  R.  Go.  (1896) 
18  Mont.  167,  33  L.R.A.  554,  44  Pac. 
525,  reversing  (1895)  17  Mont.  189, 
42  Pac.  767,  on  the  ground  that  the 
territorial  statute  under  which  the 
earlier  ruling  had  been  made  had  been 
abrogated  by  a  self-executing  provision 
of  the  state  Constitution;  Sherman  v. 
Rochester  &  8.  R.  Co.  (1853)  15  Barb. 
574  (1858)  17  N.  Y.  153  (train  was 
run  at  dangerous  speed)  ;  Wooden  v. 
Western  W.  Y.  &  P.  R.  Co.   (1895)   147 
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N.  Y.  508,  42  N.  E.  199,  reversing 
(1891)  43  N.  Y.  S.  R.  218,  16  N.  Y. 
Supp.  840  (1892)  46  N.  Y.  S.  R.  77, 
18  N.  Y.  Supp.  768  (exercise  of  dis- 
cretion in  not  applying  for  more  brake- 
men  or  to  liave  some  of  tlie  cars  set 
off  before  descending  a  steep  grade)  ; 
Robinson  v.  Houston  &  T.  C.  R.  Go. 
(1877)  46  Tex.  540  (order  to  get  on 
moving  train.  See,  however,  summary 
of  Texas  decisions,  chapter  LXlil.,  post)  ; 
Norfolk  cG  W.  R.  Co.  v.  HoucUns  (1897) 
{Norfolk  d  W.  R.  Go.  v.  Hwaine) ,  95 
Va.  398,  46  L.R.A.  359,  64  Am.  St.  Rep. 
791,  28  S.  E.  578  (directing  trains  onto 
track  on  which  a  train  from  the  op- 
posite direction  is  due),  overruling 
earlier  cases  in  this  state  (see  §  1452, 
note  2,  subd.  (c),  post,  and  chapter 
LXIII.,  post)  ;  Jackson  v.  Norfolk  &  W. 
R.  Go.  (1897)  43  W.  Va.  380,  46  L.R.A. 
337,  27  S.  E.  278,  31  S.  E.  258  (signaled 
to  engineer  to  back  a  train  before  the 
plaintilf,  a  brakeman,  was  ready  to 
make  a  coupling),  overruling  earlier 
decisions  in  this  state.  See  §  1452,  note 
2,  subd.  (e),  post,  and  chajiter  LXiii., 
post;  Heine  v.  Ghicago  d  N.  W.  R.  Co. 
(1883)  58  Wis.  525,  17  N.  W.  420 
(laborer  was  injured  by  the  train's  be- 
ing   started    without    warning). 

The  conductor  of  a  construction  train 
was  held  to  be  a  mere  servant.  Gassidy 
V.  Maine  G.  B.  Co.  (1884)  76  Me.  488 
(laborer  ordered  to  jump  from  moving 
train) . 

The  same  ruling  has  also  been  made 
as  to  the  fireman  of  a  gravel  train 
{O'Gonnell  v.  Baltimore  &  0.  R.  Co. 
[1863]  20  Md.  212,  83  Am.  Dec.  549); 
the  foreman  of  a  material  train.  {St. 
Louis,  I.  M.  &  8.  R.  Co.  v.  Shackelford 
[1883]  42  Ark.  417  [train  set  in  motion 
without  warning  while  laborer  was 
shifting  rails  from  one  car  to  an- 
other] )  ;  and  the  foreman  of  a  train 
crew  unloading  and  leveling  dirt  on  a 
railway  {Schroeder  v.  Flint  &  P.  M.  R. 
Co.  [1894]  103  Mich.  213,  29  L.R.A. 
321,  50  Am.  St.  Rep.  354,  61  N.  W.  663 
[failed  to  give  notice  that  a  train  was 
about  to  move] ) .  The  engineer  of  an 
engine  not  drawing  a  train,  who  has  no 
subordinate  except  a  fireman,  is  a  mere 
servant.  Hotoard  v.  Denver  d  R.  G.  R. 
Go.  (1886)  26  Fed.  837  (disobeyed  in- 
structions as  to  running  of  engine ) . 
Even  though  the  engineer  in  such  case 
may  be  called  a  conductor,  and  has  full 
charge  of  the  engine.  Baltimore  d  0. 
R.  Co.  V.  Baugh   (1893)   149  U.  S.  368, 


37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914 
(running  engine  without  orders — see 
further,  as  to  this  case,  under  §  1463, 
note  1,  subd.   (b),  post). 

An  engineer  is  the  fellow  servant  of 
his  fireman.  St.  Louis,  I.  M.  d  S.  R. 
Co.  V.  Haist  (1903)  71  Ark.  258,  100 
Am.  St.  Rep.  65,  72  S.  W.  893  (run 
train  past  switch;  case  arose  in  Louis- 
iana) . 

The  foreman  of  a  repair  train  is  not 
a  vice  principal.  Peterson  v.  Phila- 
delphia, B.  d  W.  R.  Co.  (1907)  217  Pa. 
401,  66  Atl.  660. 

The  conductor  and  brakeman  on  a 
freight  train  and  the  master  of  a  freight 
yard  are  fellow  servants  of  the  car  in- 
spector in  the  yard.  Shuster  y.  Phila- 
delphia, B.  d  W.  R.  Go.  (1906)  6  Penn. 
(Del.)  4,  4  L.R.A.  (N.S.)  407,  62  Atl. 
689. 

Contrast  the  cases  cited  in  the  gen- 
eral list  in  subtitle  D,  post,  as  to  the 
status  an  engineer  obtains  by  the  "su- 
perior servant"  doctrine  under  the  same 
circumstances. 

In  Hayes  v.  Western  R.  Gorp.  (1849) 
3  Cush.  270,  the  court  declined  to  dis- 
cuss the  question  whether  a  conductor 
was  a  vice  principal,  but  held  that,  at 
all  events,  the  company  was  not  liable 
for  the  negligence  of  a  brakeman  acting 
as  a  conductor  on  a  section  of  a  train 
temporarily  divided.  The  negligence  al- 
leged was  that  the  brakeman  neither 
went  on  the  rear  car  himself,  nor  sta- 
tioned another  brakeman  there,  the  re- 
sult being  that  the  train  parted  on  a 
grade  and  the  rear  section  ran  into  the 
forward  one. 

As  to  the  status  of  conductors  in 
South  Carolina,  see  §  1463,  note  1, 
subd.  (b),  post,  and  chapter  lxiii., 
post. 

Under  ordinary  circumstances  an  en- 
gineer is  a  coservant  of  his  fiieman, 
though  the  latter  is  under  his  control. 
Briegal  v.  Southern  P.  Co.  (]900^  39 
C.  C.  A.  359,  98  Fed.  958. 

Under  the  rule  in  Tennessee,  the  en- 
gineer of  a  train  is  a  fellow  servant  of 
a  brakeman.  Carman  v.  Illinois  G.  B. 
Co.  (1906)  29  Ky.  L.  Rep.  280,  92  S. 
W.  954. 

(c)  Supervising  employees  in  railway 
yards. — A  general  yard  master  in  full 
control  of  a  yard.  Cincinnati,  N.  0.  d 
T.  P.  R.  Go.  V.  Gray  (1900)  50  L.R.A. 
47,  41  C.  C.  A.  535,  101  Fed.  623,  af- 
firming Thomas  v.  Gincirmati,  N.  0.  d 
T.  P.  R.  Go.   (1899)  97  Fed.  245   (while 
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handling  an  engine  in  the  absence  of 
the  engineer,  the  yard  master  backed 
a  train  rapidly  against  a  switch,  which, 
being  closed,  derailed  the  car  on  which 
the  plaintiff,  a  yard  foreman,  was,  and 
dashed  it  against  another  car  on  an 
adjacent  track)  ;  McMahon  v.  Henning 
(1880)  1  McCrary,  516,  3  Fed.  353  (ran 
cars  together  at  excessive  speed,  injur- 
ing coupler ) . 

An  employee  commonly  acting  for  a 
yard  master.  Kirk  v.  Atlanta  &  G.  Air- 
Line  R.  Go.  (1886)  94  N.  C.  625,  55 
Am.  Kep.  621  (gave  a  signal  which 
caused  an  engineer  to  drive  his  train 
against  the  car  which  plaintiff  was  re- 
pairing— functions  said  to  be  merely  at- 
tending to  details ) .  See,  however,  the 
summary  of  North  Carolina  decisions, 
chapter  LXiii.,  post. 

A  foreman  subject  to  the  orders  of  a 
yard  master.  Fraker  v.  St.  Paul,  M. 
£  M.  R.  Go.  (1884)  32  Minn.  54,  19  N. 
W.  349  (directions  as  to  the  manner  of 
removing  a  damaged  car). 

The  foreman  of  a  drill  crew  in  a 
railroad  yard,  who  is  "a  component 
part  of  the  crew  and  active  coworker 
in  the  manual  work  of  switching,  with 
the  specific  duty  assigned  to  him  by  the 
yard  master  of  turning  the  switches." 
Central  R.  Go.  v.  Keegan  (1895)  160  U. 
S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep. 
269  (moving  detached  cars  without  any- 
one on  them  to  set  the  brakes ) . 

A  foreman  of  a  switching  crew.  Flan- 
nagan  v.  Ghicago  &  N.  W.  R.  Go.  (1880) 
50  Wis.  462,  7  N.  W.  337  (order  led 
plaintiff  to  mount  a  car  with  a  defec- 
tive jaw-strap;  verdict  for  him  set  aside, 
as  there  was  no  evidence  that  foreman 
was  charged  with  the  duty  of  inspecting 
the  cars,  or  knew  of  the  defect ) . 

The  foreman  of  one  of  several  switch- 
ing crews  working  under  the  general 
control  of  a  yard  master.  Barley  v. 
Louisville  &  N.  R.  Go.  (1893)  57  Fed. 
144  (signaled  at  improper  time  for  the 
movement  of  a  car ) . 

A  yard  foreman.  Hunt  v.  Hurd 
(1900)  39  C.  C.  A.  226,  98  Fed.  683 
(failed  to  station  brakeman  on  backing 
ear  to  give  notice  of  their  approach  to 
employees  on  the  track)  ;  Schwind  v. 
Floriston  Pulp  &  Paper  Go.  (1907)  5 
Cal.  App.  197,  89  Pac.  1066  (foreman 
let  down  cars  against  others  between 
which  employee  was  passing). 

A  ear  inspector  and  a  gang  foreman. 
Smith  V.  Philadelphia,  B.  &  W.  R.  Co. 
<1909)   111  Md.  274,  73  Atl.  818. 


A  mechanic  engaged  in  repairing  loco- 
motive. Schneider  v.  Missov/ri  P.  R.  Co. 
(1906)  117  Mo.  App.  129,  94  S.  W.  730 
(helper  injured). 

A  yard  master  in  charge  of  one  of 
defendant's  yards,  subject  to  control  of 
the  general  yard  master,  in  turn  subject 
to  the  control  of  the  train  master,  and 
he  to  the  control  of  the  superintendent. 
Pennsylvania  Go.  v.  Fishaclc  (1903)  59 
C.  C.  A.  269,  123  Fed.  465. 

A  car  starter  is  a  fellow  servant  of  a 
conductor.  Sams  v.  St.  Louis  &  M.  R. 
Co.  (1903)  174  Mo.  53,  61  L.R.A.  475, 
73  S.  W.  686. 

One  brakeman  is  not  the  superior  of 
another  in  making  up  a  train,  merely 
because  the  conductor  has  left  him  the 
switching  list,  and  he  selected  the  cars 
and  gave  the  signals  to  the  engineer. 
Higgins  v.  Atchison,  T.  &  8.  F.  R.  Go. 
(1905)    70  Kan.  814,  79  Pac.  679. 

The  yardmaster  of  a  company  en- 
gaged in  manufacturing,  building,  and 
repairing  cars,  whose  duty  it  was  to 
receive  and  discharge  cars,  and  to  tell 
incoming  engines  on  which  tracks  to  go, 
is  the  fellow  servant  of  a  laborer  at 
work  under  a  car  in  the  yard.  State 
ivse  of  Moret  v.  South  Baltimore  Car 
Works  (1904)  99  Md.  461,  58  Atl.  447. 
(d)  Foreman  of  wrecking  gangs  on 
railways. — A  wreck  master.  McOrath 
V.  Texas  &  P.  R.  Co.  (1894)  9  C.  C.  A. 
133,  23  U.  S.  App.  86,  60  Fed.  555 
(wrecking  car  improperly  placed,  and 
no  ropes  used  to  keep  the  derrick  in 
position). 

The  acting  foreman  of  a  wrecking 
car.  Flippin  v.  Kimtall  (1898)  31  C. 
C.  A.  282,  59  U.  S.  App.  1,  87  Fed.  258 
(excessive  strain  on  rope  attached  to 
a  derrick  broke  it ) . 

These  two  Federal  decisions  may 
probably  be  regarded  as  superseding  one 
to  the  contrary  effect.  Borgman  v. 
Omaha  &  St.  L.  R.  Go.  (1890)  41  Fed. 
667.  See  §  1463,  note  1,  subd.  (e), 
post.  But,  on  the  facts,  it  is  just  pos- 
sible that,  in  the  earlier  case,  the  delin- 
quent really  occupied  a  position  suffi- 
ciently high  to  make  him  a  department- 
al vice  principal. 

The  superintendent  of  removal  of 
wrecks,  taking  his  orders  from  the  em- 
ployee in  charge  of  shops  and  yards. 
Beilfus  V.  'New  York,  L.  E.  &  W.  R.  Go. 
(1883)  29  Hun,  556  (clasp  holding  der- 
rick car  to  trestle  while  a  wrecked  ear 
was   being   hoisted   was   ordered   to  be 


4182                                      MASTER  AND  SERVANT.  [chap.  lxi. 

struck  loose,  the  result  being  that  the  lision  of  hand  car  with  trains)  ;  Wright 

derrick  car  was  pulled  off  the  trestle),  v.  Southern  R.  Co.   (1897)   80  Fed.  260 

( e )   Employees  supervising  track  work  ( tried  to  save  hand  car  from  collision 

on  railways. — An  "inspector"  apparent-  with  train)  ;  Lochbaum  v.  Oregon  R.  & 

ly  a  roadmaster — and  a  railway  laborer.  Nav.  Go.    ( 1900 )    44  C.  C.  A.  220,  104 

Macfarlane  V.  Caledonian  R.  Co.  (1867)  Fed.    852     (failed    to   scrape    the    loose 

6  Sc.  Sess.  Cas.  3d  Series,  102   (servant  rocks  off  the  side  of  a  cut  where  work 

sent  to  watch  a  bridge,  without  being  was   being   done) ;    Daves   v.    Southern 

informed  at  what  time  trains  were  to  P.   Co.    (1893)    98  Cal.  19,  35  Am.  St. 

be  expected,  was  run  over).  Rep.  133,  32  Pac.  708  (switch  uegligent- 

A  roadmaster.  Lawler  v.  Androscog-  ly  left  open)  ;  Justice  v.  Pennsylvania 
gin  R.  Co.  (1873)  62  Me.  463,  16  Am.  Go.  (1891)  130  Ind.  321,  30  N.  E.  303 
Rep.  492  (declaration  demurrable  which  (foreman  allowed  car  to  run  at  danger- 
alleges  an  order  to  work  under  a  dan-  ous  speed,  the  result  being  that  the 
gerous  overhanging  bank)  ;  Brown  v.  plaintiff  lost  his  hold  of  the  lever,  and 
Winona  <i  St.  P.  R.  Co.  (1880)  27  Minn,  was  struck  by  it);  Eohen  V.  Burling- 
162,  38  Am.  Rep.  285,  6  N.  W.  484;  ton  £  M.  River  R.  Go.  (1866)  20  Iowa, 
O'Niel  V.  Great  T^orthern  R.  Co.  (1900)  562  (hand  car  collided  with  train)  ; 
80  Minn.  27,  51  L.R.A.  532,  82  N.  W.  Clifford  v.  Old  Colony  R.  Co.  (1886) 
1086  (bolt  which  had  been  left  in  the  141  Mass.  564,  6  N.  E.  751  {arguendo)  ; 
timber  of  a  bridge  which  was  being  Sam,mond  v.  Chicago  &  G.  T.  R.  Co. 
taJien  down  struck  the  plaintiff)  ;  Mar-  (1890)  83  Mich.  334,  47  N.  W.  965 
tm  V.  Atchison,  T.  &  S.  F.  R.  Co.  (1897)  (failure  to  send  ahead  a  lookout,  when 
166  U.  S.  399,  14  L.  ed.  1051,  17  Sup.  hand  car  is  near  a  curve);  Timm  v. 
Ct.  Rep.  603,  affirming  (1893)  7  N.  M.  Michigan  C.  R.  Co.  (1893)  98  Mich. 
158,  34  Pac.  536  (train  run  so  as  to  226,  57  N.  W.  116  (assumed)  ;  Gamgan 
cause  collision  with  hand  car).  In  the  v.  Lake  Shore  c6  M.  S.  R.  Go.  (1896) 
first  of  these  cases  a  mere  divisional  110  Mich.  71,  67  N.  W.  1097  (struck 
road  master  is  apparently  meant.  In  by  a  car  pushed  by  his  colaborers,  while 
the  second  and  third  that  was  certainly  he  was  obeying  an  order  to  climb  a 
his  capacity.  They  were,  therefore,  not  stationary  car  to  set  brakes)  ;  Olson 
of  that  grade  of  road  masters  which,  v.  St.  Paul,  M.  &  M.  R.  Co.  (1888)  38 
perhaps,  constitutes  an  employee  a  head  Minn.  117,  35  N.  W.  866  (no  precau- 
of  a  department  (see  §  1463,  note  1,  tions  to  protect  hand  car  against 
subd.   (c),  post).  trains)  ;  Lagrone  v.  Mobile  &  0.  R.  Go. 

A   track   master.      Day   v.    Canadian  (1890)   67  Miss.  592,  7  So.  432   (injury 

P.  R.  Go.    (1903)    36  N.  B.  323.  received   while    holding    a    fish-bar    for 

An  employee  having  the  supervision  foreman    to    straighten)  ;    Hastings    v. 

of  one  half  of  a  road,  and,  at  the  time  Montana  Union  R.  Go.   (1896)   18  Mont. 

of  the  accident,  in  charge  of  a  repair  493,  46  Pac.   264    (laborer  not  warned 

train.     Mobile   &   M.   R.   Co.   v.   Smith  of  approach  of  a  train)  ;  Gouch  v.  Chwr- 

(1877)    59   Ala.   245    (negligent  opera-  lotte,   G.  &  A.  R.  Co.    (1884)    22  S.  C. 

tion  of  a  train).  557   (at  all  events  as  to  orders  relating 

A  foreman  of  a  section  gang.     Mar-  to  ordinary   duties;   but  no   negligence 

tin  V.  Atchison,  T.  &  S.  F.  R.  Co.  (1897)  was,  as  matter  of  fact,  established;  see 

166  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  further,  as  to  this  case,  §  1478,  post)  ; 

Ct.  Rep.  603,  affirming   (1893)   7  N.  M.  Banley  v.  Grand  Trunk  R.  Go.    (1882) 

158,  34  Pac.  536  (hand  car  run  so  as  to  62  N.  H.  274  (method  of  loading  rails)  ; 

collide    with    train);    Northern    P.    R.  Brunei  v.   Southern  P.   Go.    (1899)    34 

Co.  V.  Charless    (1896)    162  U.  S.  359,  Or.  256,  56  Pac.  129    (failure  to  place 

40   L.   ed.   999,    16    Sup.    Ct.    Rep.    848  a  signal  flag  to  warn  approaching  trains 

(ran    hand    oar    without    taking    pre-  and  hand   cars  that  men  were  on   the 

cautions      to      escape      collision      with  track)  ;   Spancake  v.  Philadelphia  &  R. 

trains);  Deavers  v.  Spencer  (1895)    17  R.  Co.   (1892)   148  Pa.  184,  33  Am.  St. 

C.   C.   A.   215,   25   U.   S.   App.   411,   70  Rep.  821,  23  Atl.  1006   (no  warning  as 

Fed.  480   (jumped  on  a  jack  which  was  to  approach  of  train  was  given)  ;  Balti- 

holding  up   the   track   and   caused   the  more   &    0.   S.    W.    R.    Co.    v.    Walker 

rail  to  fall  on  plaintiff's  foot)  ;  jBTaiisas  (1908)     41    Ind.    App.    588,    84    N.    E. 

d  A.   Valley  R.   Go.  v.   Waters    (1895)  730   (defective  chisel  furnished  by  fore- 

16  C.  C.  A.  609,  36  U.  S.  App.  31,  70  man)  ;   Texas  &  P.  R.  Co.  v.  Bowman 

Fed.   28    (failed  to  guard  against   col-  (1909)    212  U.   S.  536,   53   L.  ed.   641, 
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29  Sup.  Ct.  Rep.  319;  Zikos  v.  Oregon 
R.  &  Na-v.  Go.  (1910)  179  Fed.  893; 
Maloney  v.  Florence  d  C.  C.  B.  Co. 
(1907)  39  Colo.  384,  19  L.E..A.(N.S.) 
348,  121  Am.  St.  Eep.  180,  89  Pac.  649, 
12  Ann.  Cas.  621  (foreman  of  section 
on  which  a  landslide  occurred,  and  fore- 
men and  members  of  other  crews  assist- 
ing to  remove  the  debris)  ;  Whitfield 
V.  Louisville  &  N.  R.  Co.  (1910)  7  Ga. 
App.  268,  66  S.  E.  973  (foreman  was 
loading  rails)  ;  Thaclcer  v.  Chicago,  1. 
&  L.  R.  Co.  (1902)  159  Ind.  82,  59 
L,.E.A.  792,  64  N.  E.  605  (brakes  ap- 
plied suddenly)  ;  Chandler  v.  St.  Louis 
d  8.  F.  R.  Co.  ( 1907 )  127  Mo.  App.  34, 
106  S.  W.  553  (case  arose  in  Indian 
territory) ;  Van  Derhoff  v.  'New  York 
C.  &  H.  B.  B.  Co.  (1903)  88  App.  Div. 
418,  84  N.  y.  Supp.  650  (failure  to  give 
proper  warning). 

The  subforeman  of  a  section  crew. 
Ohio  River  &  G.  B.  Co.  v.  Edwards 
(1903)  111  Tenn.  31,  76  S.  W.  897 
(brakfes  on  lever  car  suddenly  applied). 

The  boss  of  a  small  gang  of  ten  or 
fifteen  men  engaged  in  aiding  the  reg- 
ular gang  upon  each  section,  as  occasion 
requires.  Northern  P.  B.  Co.  v.  Peter- 
son (1896)  162  U.  S.  346,  40  L.  ed. 
«94,  16  Sup.  Ct.  Eep.  843  (sudden  ap- 
plication of  brakes  caused  collision  with 
following  hand  car)  ;  Qoodwell  v.  Mon- 
tana  G.  R.  Co.  (1896)  18  Mont.  293, 
45  Pac.  210  (negligence  in  allowing  a 
rail  to  fall  on  plaintiff's  foot — injury 
caused  by  order  to  colaborers ) . 

A  refusal  to  charge,  on  request,  that 
the  superior-servant  rule  has  never  been 
adopted  in  this  state,  and  that  the  fore- 
man of  a  gang  of  trackmen,  of  whom 
the  plaintiff  was  one,  is  a  fellow  serv- 
ant of  the  plaintiff,  and  that  a  promise 
to  make  repairs,  made  by  such  a  fore- 
man, would  not  bind  the  defendant  un- 
less the  Jury  should  find  that  he  had 
in  fact  been  authorized  by  the  defend- 
ant to  make  such  promise,  is  error. 
Cicaiese  v.  Lehigh  Y alley  R.  Co.  (1908) 
75  N.  J.  L.  897,  69  Atl.  166. 

See  note  to  Tills  v.  Great  Northern 
R.  Go.  20  L.R.A.(N.S.)   434. 

Whether,  in  the  cases  where  the  negli- 
gent orders  relate  to  the  use  of  appli- 
ances known  to  be  defective,  a  foreman 
of  a  gang  working  on  a  railway  track 
is  a  vice  principal,  is  a  question  which 
essentially  involves  the  inquiry  whether 
he  represents  the  employer  in  respect  to 
the  duty  of  furnishing  appliances.  It 
is  held  that,  under  the  normal  arrange- 


ments of  railway  companies,  he  is  riot 
an  agent  of  the  employee  for  the  purpose, 
the  agency  being  vested  in  his  superior 
officers.  Kinney  v.  Corlin  (1890)  132 
Pa.  341,  19  Atl.  141  (laborer  injured 
by  the  breaking  of  a  chain  which  the 
foreman  of  the  gang  required  him  to 
use,  when  he  knew  it  was  defective)  ; 
Barringer  v.  Delaware  &  3.  Canal  Co. 
(1879)  19  Hun,  216  (foreman  failed  to 
report  defective  hand  car  for  repairs). 
The  second  of  these  being  a  typical  case, 
it  will  be  worth  while  to  give  the  facts 
in  emtenso.  The  section  "boss"  had 
charge  of  about  five  miles  of  track,  and 
was  foreman  of  the  men  employed  to 
keep  such  track  in  repair,  working  with 
them.  He  had  charge  of  and  was  re- 
sponsible for  the  tools  and  machinery 
used.  He  hired  his  men,  or  some  of 
them.  If  he  required  machinery  or 
tools,  he  applied  to  the  track  master 
therefor.  If  machinery  gave  out,  or  was 
defective,  he  was  ordered  to  take  it  to 
the  shop  and  have  it  repaired.  Over 
him,  and  in  a  superior  position,  was  the 
track  master,  who  superintended  the 
track,  who  employed  the  foreman  of  the 
section  and  other  proper  men,  and  fur- 
nished the  tools  and  machinery  neces- 
sary. To  such  track  master  or  his  as- 
sistant all  reports  were  made.  If  repairs 
were  necessary,  or  tools  needed,  notice 
was  to  be  given  by  the  section  foreman 
to  the  track  master,  who  supplied  the 
tools  or  directed  as'  to  the  repairs.  The 
foreman  was  subject  to  the  track  mas- 
ter and  bound  by  his  orders.  The  court 
said:  "Under  such  a  state  of  facts,  we 
think  that  the  learned  judge  erred  in 
holding  that  Brown  represented  the  de- 
fendant and  stood  in  its  place.  Brown 
was  an  employee  just  as  plaintiff  was. 
They  were  in  the  same  circle  of  employ- 
ment; they  worked  together  for  a  com- 
mon purpose.  Each  knew  his  relations 
to  the  other  when  the  employment  be- 
gan, and  each  took  the  risks  attending 
the  same.  The  negligence  of  either  was 
one  of  those  risks.  That  Brown  was 
foreman,  and  directed  the  action  or 
hired  the  others,  does  not  change  the 
rule.  Perhaps  the  track  master  did 
represent  the  defendant.  We  are  not 
called  upon  to  decide  that.  Possibly  no 
one  below  the  superintendent  stood  in 
the  place  of  the  defendant  in  respect  to 
the  matter  in  dispute.  It  is  enough 
that  two  officers  of  a  superior  grade 
stood  between  Brown  and  the  defendant, 
either    of    whom    presumptively    could 
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have  hired  or  discharged  Brown  at  will. 
So  Brown's  position  was  that  of  an  em- 
ployee, and  not  a  representative  of  the 
company." 

(f)  Employees  supervising  varioiis 
kinds  of  construction  work. — The  chief 
engineer  of  a  road.  McDermott  v.  Pacif- 
ic R.  Co.  (1860)  30  Mo.  115  (bridge 
collapsed).  This  case  is  no  longer  law 
in  Missouri.  See  subtitle  D,  post,  and 
chapter  LXill.,  post. 

A  division  superintendent  of  depots 
and  bridges.  Neubauer  v.  New  York,  L. 
E.  &  W.  R.  Co.  (1885)  101  N.  Y.  607, 
4  N.  E.  125   (bridge  carpenter  injured). 

A  division  supervisor  of  bridges. 
Wagner  v.  New  York,  C.  &  St.  L.  R.  Co. 
(1902)  76  App.  Div.  552,  78  N.  Y. 
Supp.  696   (derrick  fell  over). 

An  experienced  employee  engaged  in 
setting  up  bridges  shipped  to  him  in  a 
knock-down  condition,  who  hires  the 
men  necessary  to  do  the  work,  is  a 
mere  fellow  servant  of  the  men  em- 
ployed by  him.  Corey  v.  Joliet  Bridge 
&  Iron  Co.  (1908)  151  Mich.  558,  115 
N.  W.  737. 

An  official  called  a  "superintendent" 
under  the  general  manager  of  a  road 
( apparently  a  supervisor  of  structures ) . 
Carney  v.  Caraquet  R.  Co.  (1890)  29  N. 
B.  425  (ordered  engineer  to  cross  a 
bridge  while  in  a  dangerous  condition 
owing  to  a  flood) . 

A  superintendent  of  railway  bridges. 
Warner  v.  Erie  R.  Co.  (1868)  39  N.  Y. 
468,  reversing  (1867)  49  Barb.  558 
(bridge  collapse).  This  case  is,  in  some 
degree,  inconsistent  with  later  New 
York  cases.  See  §  1458,  post,  and  chap- 
ter LXIII.,  post. 

An  employee  superintending  the  con- 
struction of  a  bridge,  with  gang  fore- 
man under  him.  State,  use  of  Eamelin 
v.  Malster  (1881)  57  Md.  287  (plank 
used  that  was  too  short  to  afford  a  se- 
cure foothold ) . 

The  foreman  in  charge  of  the  work 
of  constructing  an  arch  of  a  railway 
bridge.  Hofnagle  v.  New  York  C.  &  H. 
R.  R.  Co.  (1874)  55  N.  Y.  608  (ordered 
centers  to  be  taken  out  too  soon,  thus 
causing  arch  to  fall). 

A  foreman  of  masons  working  on  a 
railway  bridge.  Weger  v.  Pennsylvania 
R.  Co.  (1867)  55  Pa.  460  (train  ran 
down  the  hand  car  on  which  the  fore- 
man and  his  gang  were  returning  from 
work ) . 

A  foreman  of  a  gang  engaged  in  pla- 
cing a  bridge  pier  in  position.    TJlrieh  v. 


New  York  C.  &  H.  R.  R.  Co.  (1898)  25- 
App.  Div.  465,  51  N.  Y.  Supp.  5  (selec- 
tion of  improper  appliance  and  im- 
proper method  of  work ) . 

A  temporary  boss  of  a  bridge  gang, 
who  is  himself  a  laborer.  Texas  d  P^ 
R.  Co.  V.  Rogers  (1893)  6  C.  C.  A.  403,. 
13  U.  S.  App.  547,  57  Fed.  378  (ordered 
the  hoisting  of  heavy  timber  with  an 
inadequate  force  of  workmen ) . 

A  division  foreman  of  bridges  on. 
a  railway,  who  labors  with  his  subordi- 
nates. Yager  v.  Atlantic,  M.  &  0.  R. 
Co.  (1882)  4  Hughes,  192  (bridge  got 
out  of  the  perpendicular  and  fell,  owing 
to  insufficient  propping). 

A  foreman  on  the  construction  of  a. 
bridge,  with  two  superiors  over  him. 
Kelly  V.  Jutte  &  F.  Co.  (1899)  98  Fed. 
380  (negligent  management  of  derrick; 
failure  to  inspect  it  for  proper  adjust- 
ment ) . 

One  of  several  foremen  of  bridge  car- 
penters. Lee  V.  Detroit  Bridge  &  Iron- 
works (1876)  62  Mo.  565  (unskilful 
adjustment  of  frame  which  was  about, 
to  be  lowered  into  a  caisson  caused  it 
to  tip  up  and  throw  plaintiff's  intestate 
into  the  water)  (This  decision  is  not. 
law  under  recent  Missouri  decisions ; 
see  subtitle  D,  post)  ;  Ludlow  v.  Groton 
Bridge  &  Mfg.  Co.  ( 1896 )  11  App.  Div. 
452,  42  N.  Y.  Supp.  343  (1895)  71  N. 
Y.  S.  R.  510,  36  N.  Y.  Supp.  452  (1896) 
16  Misc.  222,  37  N.  Y.  Supp.  595  (failed 
to  secure  properly  a  heavy  piece  of  iron 
which  was  being  carried  on  a  truck). 

A  foreman  supervising  the  building 
of  a  boat  (distinguished  from  an  agent 
in  full  control).  Olsen  v.  Nixon  (1898) 
61  N.  J.  L.  671,  40  Atl.  694  (scaffold 
gave  way ) . 

The  superintendent  of  repairs  to  a 
ship.  Hussey  v.  Goger  (1889)  112  N. 
Y.  614,  3  L.R.A.  559,  8  Am.  St.  Rep. 
787,  20  N.  E.  556  (direction  to  remove 
hatches ) . 

A  foreman  of  a  pile-driving  gang. 
Ell  V.  Northern  P.  R.  Go.  (1891)  1  N. 
D.  336,  12  L.R.A.  97,  26  Am.  St.  Rep> 
621,  48  N.  W.  222  (pile  not  being 
blocked  was  shoved  against  the  plain- 
tiff) ;  Drew  v.  East  Whitiy  Twp. 
(1881)  46  U.  C.  Q.  B.  107  (hammer  of 
pile-driver  fell  on  laborer  through 
neglect  of  foreman  to  see  that  it  was 
blocked  properly ) . 

The  superintendent  of  the  construc- 
tion of  a  trestle.  Callan  v.  Bull  (1896) 
113  Cal.  593,  45  Pac.  1017  (timber  for 
cap  negligently  selected). 
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The  foreman  of  carpenters  under  a 
corporation.  Dewey  v.  Parks,  D.  d  Go. 
(1889)  76  Mich.  631,  43  N.  W.  644 
(temporary  and  movable  platform,  for 
use  in  taking  down  partitions,  was  so 
defectively  constructed  that  a  carpen- 
ter was  injured ) . 

A  timber  boss  superintending  repairs 
to  a  stairway  beside  the  track  on  which 
lifting  cars  used  in  mining  run.  Jen- 
kins V.  Mahopac  Iron  Ore  Go.  (1890) 
32  N.  Y.  S.  R.  866,  10  N.  Y.  Supp.  484 
(plaintiff  ordered  to  do  work  which  re- 
quired him  to  stand  on  a  track  along 
which  a  car  might  at  any  moment  come 
— foreman  omitted  to  notify  signal  man 
not  to  start  the  cars ) . 

A  foreman  of  a  gang  of  carpenters 
working  on  a  building.  Malone  v.  Hath- 
avxiy  (1876)  64  N.  if.  5,  21  Am.  Eep. 
573  (supports  of  mash  tub  were  inade- 
quate) ;  Jenkins  v.  Mahopao  Iron  Ore 
Go.  (1890)  32  N.  Y.  S.  R.  866,  10  N.  Y. 
Supp.  484  (foreman  failed  to  warn  la- 
borer of  the  approach  of  a  car  running 
on  the  incline  where  he  was  repairing  a 
track ) . 

The  foreman  overseeing  the  construc- 
tion of  a  building.  Summersell  v. 
Fish  (1875)  117  Mass.  312  (derrick  fell 
while  being  hoisted  under  superintend- 
ence of  foreman,  and  injured  a  carpen- 
ter) ;  Duffy  V.  Upton  (1873)  113  Mass. 
544  (careless  operation  of  derrick  in 
hoisting  timber  injured  a  mason). 

A  clerk  of  the  works  appointed  by  a 
company  to  superintend  the  construc- 
tion of  a  building  by  an  independent 
contractor.  Brown  v.  Accrington  Got- 
ton  Spinning  &  Mfg.  Go.  (1865)  3 
Hurlst.  &  C  511,  34  L.  J.  Exch.  N.  S. 
208,  13  L.  T.  N.  S.  94  (as  to  this  case, 
see  further  §§  1459,  post,  and  1497 
(a)   post). 

A  foreman  of  workmen  constructing  a 
building.  Kiffin  v.  Wendt  (1899)  39 
App.  Div.  229,  57  N.  Y.  Supp.  109  (or- 
der to  use  a  temporary  contrivance). 

A  gang  boss  employed  by  a  con- 
tractor engaged  in  the  construction  of  a 
building  and  supervising  the  work  him- 
self. Gates  V.  Itner  (1898)  104  Ga. 
679,  30  S.  E.  884. 

An  assistant  foreman  of  a  contractor 
for  structural  ironwork.  McGinley  v. 
Levering  (1893)  152  Pa.  366,  25  Atl. 
824  (fellow  servant  of  plaintiff  was  or- 
dered to  use  a  defective  tool ) . 

A  general  foreman  of  a  contractor, 
who  has  charge  of  the  work  of  putting 
in  the  foundation  for  a  wharf  and  has 


full  power  to  employ  and  discharge  all 
the  workmen.  McDonald  v.  Buckley 
(1901)  48  C.  C.  A.  372,  109  Fed.  290. 

One  who  has  charge  of  a  number  of 
men  for  the  construction  of  a  particular 
piece  of  work,  with  authority  to  direct 
them  therein.  Hughes  v.  Leonard- 
(1901)  199  Pa.  123,  48  Atl.  862 
(ordered  plaintiff  into  a  place  where  he- 
was  exposed  to  danger  if  a  rope  belong- 
ing to  another  employee,  who  was  joint- 
ly engaged  in  a  certain  piece  of  work, 
should  happen  to  break). 

A  carpenter  employed  by  the  day  by 
a,  contractor,  and  left  by  the  latter  in 
control  of  the  construction  of  a  house 
while  he  himself  was  absent  Benn  v. 
Null  (1884)  65  Iowa,  407,  21  N.  W.  700 
( defective  scaffold ) . 

A  foreman  subordinate  to  a  master 
carpenter.  Peschel  v.  Ghicago,  M.  & 
St.  P.  R.  Go.  (1885)  62  Wis.  338,  21  N. 
W.  269. 

The  foreman  of  a  squad  receiving  tim- 
bers on  a  scaffold,  after  they  were  hoist- 
ed by  a  derrick,  to  be  used  in  a  house 
under  construction.  Gunn  v.  Willing- 
ham  (1900)  111  Ga.  427,  36  S.  E.  804 
(derrick  fell,  being  inadequately  se- 
cured ) . 

A  workman  engaged  in  constructing 
a  dye-house,  together  with  two  or  three 
other  workmen,  and  having  the  direc- 
tion of  the  work.  McDonald  v.  Eagle  & 
P.  Mfg.  Go.  (1881)  67  Ga.  761  (1882) 
68  Ga.  839  (timber  fell  while  being 
hoisted  by  a  derrick  managed  by  the 
employee  directing  the  work ) . 

The  foreman  of  a  crew  engaged  in  re- 
pairing a  dam.  Doughty  v.  Penoiscot 
Log  Driving  Co.  (1884)  76  Me.  143 
(plank  under  a  great  strain  was  sud- 
denly released,  and  swung  against  the 
plaintiff). 

The  foreman  of  masons  employed  on  a 
building.  Jenkinson  v.  Garlin  (1894) 
10  Misc.  22,  30  N.  Y.  Supp.  530  (der- 
rick had  no  check  rope  and  fell ) . 

A  mason  working  with  a  "tender"  un- 
der his  orders.  Kennedy  v.  Spring 
(1893)  160  Mass.  203,  35  N.  E.  779 
(defective  staging). 

The  foreman  of  bricklayers  on  a 
building.  White  v.  Eidlitz  (1897)  19 
App.  Div.  256,  46  N.  Y.  Supp.  184  (un- 
authorized order  to  use  a  defective  ele- 
vator ) . 

Whether  a  foreman  in  charge  of  a 
gang  of  masons  engaged  in  the  con- 
struction of  a  subway  is  a  vice  principal 
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was   left  undecided   in   Ricks   v.   Flynn 
(1900)   196  Pa.  263,  46  Atl.  360. 

A  foreman  in  charge  of  the  erection 
of  a  scaffolding.  Moore  v.  McNeil 
(1898)  35  App.  Div.  323,  54  N.  Y.  Supp. 
956    (selection  of  materials). 

A  foreman  supervising  workmen  put- 
ting in  an  elevator.  Andre  v.  Winslow 
Bros.  Elevator  Co.  (1898)  117  Mich. 
560,  76  N.  W.  86  (failed  to  take  proper 
precautions  with  respect  to  the  opera- 
tion of  the  elevator,  so  as  to  prevent  the 
workmen  from  being  struck  by  the 
cage)  ;  Whallon  v.  Sprague  Electric 
Elevator  Co.  (1896)  1  App.  Div.  264, 
37  N.  Y.  Supp.  174  (subordinate  in- 
jured while  obeying  an  order  to  take 
measurements  on  one  of  the  upper 
floors) . 

The  foreman  overseeing  the  construc- 
tion of  a  large  iron  gasholder.  Mc- 
Laughlin V.  Camden  Iron  Works  ( 1897 ) 
60  N.  J.  L.  557,  38  Atl.  677  (failure  to 
use  proper  appliances  provided  by  the 
master  for  raising  a  heavy  frame)-. 

One  in  charge  of  a  gang  of  men  erect- 
ing poles  and  a  telegraph  line  along  a 
railroad.  Johnson  v.  Western  N.  Y.  cf 
P.  R.  Go.  (1901)  200  Pa.  314,  49  Atl. 
794. 

The  "district  manager"  of  a  telephone 
company,  in  charge  of  a  crew  stringing 
wires.  Knutter  v.  New  York  &  N.  J. 
Teleph.  Co.  (1902)  67  N.  J.  L.  646,  58 
L.R.A.  808,  52  Atl.  565. 

The  foreman  of  a  gang  of  men  en- 
gaged in  clearing  the  right  of  way  of 
a  telephone  company.  Brabham  v. 
American  Teleph.  &  Teleg.  Co.  (1905) 
71  S.  C.  63,  50  S.  E.  716  (plaintiff  in- 
jured while  obeying  foreman's  orders  in 
regard  to  pulling  down  tree  that  had 
lodged  on  another  tree ) . 

The  foreman  of  a  gang  of  'linemen. 
Goodman  v.  Western  V.  Teleg.  Co. 
(1911)   87  S.  C.  449,  69  S.  E.  1089. 

A  foreman  of  construction.  Frawley 
V.  Sheldon  (1897)  20  R.  I.  258,  38  Atl. 
370    (implement  dropped). 

Bricklayers  who  build  a  sewer  are  in 
common  employment  with  the  foreman 
who  directs  the  work  of  excavation  and 
sheathing  the  trench.  Bocco  v.  F.  A. 
Gillespie  Co.  (1906)  73  N.  J.  L.  591,  64 
Atl.  117. 

A  roadmaster  in  charge  of  con- 
struction work.  White  v.  Canadian  N. 
R.  Co.   (1910)   20  Manitoba  L.  Rep.  57. 

Any  workman  supervising  blasting 
operations.  Marshall  v.  Schrioker 
(1876)    63  Mo.   308     (plaintiff's    horse 


killed  by  a  large  stone,  while  standing 
at  a  place  to  which  the  foreman  had  di- 
rected plaintiff  to  remove  his  team — 
foreman  was  said  to  be  "as  much  en- 
gaged in  the  same  general  service,  when 
blasting,  as  he  would  have  been  in  de- 
taching the  material  to  be  removed  with 
a  pick  or  shovel;"  but  it  is  questionable 
whether  this  case  is  law  any  longer  in 
Missouri.  See  subtitle  D,  post,  and 
chapter  LXIII.,  post)  ;  Perry  v.  Rogers 
(1898)  157  N.  Y.  251,  51  N.  E.  1021,  re- 
versing (1895)  91  Hun,  243,  36  N.  Y. 
Supp.  208  (failure  to  notify  workmen 
to  pry  off  an  overhanging  fragment  of 
rock,  left  after  a  blast)  ;  Vitto  v.  Keo- 
gan  (1897)  15  App.  Div.  329,  44  N.  Y. 
Supp.  1  (order  to  remove  unexploded 
blast,  without  warning  of  presence  of 
dynamite  in  the  hole)  ;  Capasso  v. 
Woolfolk  (1900)  163  N.  Y.  472,  57  N. 
E.  760,  reversing  (1898)  25  App.  Div. 
234,  49  N.  Y.  Supp.  409  (large  piece  of 
rock  left  in  such  a  position  that  it  fell ) . 
See  also  Kenney  v.  Shaio  (1882)  133 
Mass.  501,  cited  in  subd.    (h),  infra. 

A  foreman  controlling  a,  gang  in  one 
of  the  tunnels  of  a  cement  company. 
Ross  V.  Union  Cem,ent  &  Lime  Co. 
(1900)  25  Ind.  App.  463,  58  N.  E.  500 
(removed  a  portion  of  the  loose  stones 
which  had  been  thrown  out  by  a  blast, 
and  so  caused  a  large  rock  which  they 
supported  to  fall  on  the  plaintiff) . 

A  foreman  of  a  gang  of  laborers  en- 
gaged in  blasting  upon  a  railroad  track, 
whose  duty  it  is  to  prepare,  care  for, 
distribute,  and  direct  the  explosion  of 
the  dynamite  used.  Sullivan  v.  New 
York,  N.  H.  &  E.  R.  Co.  (1892)  62 
Conn.  209,  25  Atl.  711  (improper 
management  of  use, — atrial  judge,  on  a 
hearing  in  damages  after  a  default, 
sustained  contention  of  defendant's 
counsel  that  the  foreman  and  the  labor- 
ers were  fellow  servants,  and  awarded 
merely  nominal  damages). 

A  foreman  of  blasting  operations 
forming  part  of  the  general  work  of 
constructing  a  canal.  Maneuso  v.  Cata- 
ract Constr.  Co.  ( 1895 )  87  Hun,  519,  34 
N.  Y.  Supp.  273  (failure  to  search  holes 
for  unexploded  charges ) . 

The  foreman  of  work  at  one  of  the 
shafts  of  the  tunnel  driven  for  the  Cro- 
ton  aqueduct.  Riley  v.  O'Brien  (1889) 
53  Hun,  147,  6  N.  Y.  Supp.  129  (failure 
to  secure  a  pile  of  brick,  to  the  shaky 
condition  of  which  his  attention  was 
called). 

A  foreman  of  a  gang  of  men  employed 
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in  grading  a  railroad.  Lind/oall  v.  vation  of  a  tunnel.  Anderson  v.  Wins- 
Woods  (1889)  41  Minn.  212,  4  L.R.A.  ton  (1887)  31  Fed.  528  (injury  caused 
793,  42  E".  W.  1020  (injury  caused  by  by  earthslide,  danger  of  which  was  seen 
the  fall  of  a  trestle  constructed  to  carry    by  foreman). 

the  earth  excavated  from  a  cutting,  to  A  foreman  of  a  job  of  excavating 
an  adjoining  embankment).  See  also,  work,  whose  duty  it  is  merely  to  report 
as  to  this  case,  §  1423,  note  1,  subd.  ( j ) ,  want  of  proper  appliances  to  a  vice 
ante.  The  action  being  dismissed  by  the  principal.  Durst  v.  Carnegie  Steel  Co. 
trial  court  in  accordance  with  the  judg-  (1896)  173  Pa.  162,  33  Atl.  1102  (fail- 
ment  of  the  supreme  court,  another  suit  ure  to  inform  superintendent  of  a  cir- 
was  subsequently  brought  in  a  Federal  cumstance  creating  danger) . 
court,  which  ruled  that  this  dismissal,  A  foreman  in  charge  of  men  con- 
not  being  a  judgment  on  the  merits,  was  structing  a  sewer,  with  authority  to 
no  bar,  and  the  plaintifif  was  finally  de-  hire  and  discharge  them,  under  the 
clared  by  the  court,  of  appeals  to  be  en-  supervision  of  a  superintendent  of  sewer 
titled  to  recover  on  the  ground  that  the  construction,  who  is  himself  subject  to 
foreman  was  a  vice  principal.  See  chap-  the  instructions  of  the  city  engineer,  as 
ter  Lxni.,  post.  general    superintendent    of     all    public 

A  civil  engineer  superintending  the  works.  Minneapolis  v.  Lundin  (1893) 
construction  of  a  railway  for  nonresi-  7  C.  0.  A.  344,  19  U.  S.  App.  245,  58 
<Jent  contractors,  he  himself  being  un-  Fed.  525  (sewer  caved  in,  owing  to  in- 
der  the  control  of  such  contractors.  Mo-  adequate  shoring  of  sides). 
Bride  v.  Brogden  (1876)  3  New  Zeal-  A  person  superintending  the  digging 
and,  C.  A.  271,  (laborer  injured  by  the  of  a  trench  or  sewer.  Flynn  v.  Salem 
derailment  of  a  ballast  car  which  was  (1883)  134  Mass.  351  (sewer  caved  in, 
being  pushed  in  front  of  the  engine, — a  — demurrer  to  complaint  upheld)  ;  Cora- 
method  of  transportation  authorized  by  ley  v.  Portland  (1886)  78  Me.  217,  3 
the  superintendent).  Atl.   658    (sides    of    sewer    caved    in)  ; 

An  assistant  engineer  superintending   O'Connor  v.  Roberts    (1876)    120  Mass. 
grading  work.     Comeilson  v.  Eastern  B.    227     (same    facts)  ;    Dube   v.    Lewiston 
■Go.    (1892)   50  Minn.  23,  52  N.  W.  224    (1891)    83  Me.  211,  22  Atl.  112    (same 
(dangerous  method  of  withdrawing  un-   facts, — ^master  held  not  liable  for  fail- 
exploded   charge).  ure   of  foreman  to  use  materials   fur- 
The  foreman  of  a  car-repairing  gang,    nished  for  shoring  sewers);    Schott  v. 
McClure    v.    Detroit    Southern   R.    Go.    Onondaga  County  Sav.  Bank  (1900)  49 
(1906)   146  Mich.  457,  109  N.  W.  847.       App.  Div.  503,  63  N.  Y.  Supp.  631   (as- 
The   foreman   of  a   crew  engaged   in    surance   that  place  of  work  would  be 
loading  and  unloading  stone  on  a  truck,    kept  secure  against  transitory  danger, — 
Southern    Indiana    R.    Co.    v.    Martin   in  this  case  the  injury  was  caused  by 
(1903)   160  Ind.  280,  66  N.  E.  886.           the  act  of  a  fellow  laborer)  ;  Zeigler  v. 
The  overseer  of  a  gang  of  laborers  en-   Day  (1877)  123  Mass.  152  (similar  ac- 
gaged  in  making  an  excavation.     Wil-   cident,  owing  to  want  of  proper  plank- 
sow  V.  Merry   (1868)   L.  R.  1  Sc.  App.   ing, — here  the  superintendent's  compen- 
Cas.  326,  19  L.  T.  N.  S.  30,  2  Paterson,   sation  was  a  certain  proportion  of  the 
Sc.  App.  Cas    1597,  6  Macph.  Sc.  Sess.   profits)  ;    Collins  v.   OrimmAns    (1895) 
Cas.  84,  19  Eng.  Rul.    Cas.    132     (per    11  Misc.  24,  31  N.  Y.  Supp.  860  (similar 
Lord   Cranworth;   arguendo,   p.   334,  L.    accident). 

T.  N.  S.  p.  34).  Daley  v.  Broion  (1899)  A  foreman  in  a  waterworks  company, 
45  App.  Div.  428,  60  N.  Y.  Supp.  840  having  exclusive  charge  of  caulking  and 
(conceded, — injury  was  caused  by  laying  pipes,  in  the  absence  of  the  gen- 
dangerous  method  of  getting  an  engine  eral  superintendent.  Johnson  v.  Ash- 
back  into  place)  ;  Larich  v.  Moies  land  Water  Co.  (1890)  77  Wis.  51,  45 
(1894)  18  R.  I.  513,  28  Atl.  661  (negli-  N.  W.  807  (pipe  rolled  oflf  blocks  while 
gent  order);  Chicago  &  T.  R.  Co.  v.  plaintiff  was  assisting  the  foreman) . 
Simmons  (1882)  11  111.  App.  147  (in-  The  foreman  of  a  gang  employed  in 
jury  caused  by  obeying  order  to  work  the  construction  of  a  line  of  telegraph, 
at  a  particular  point, — but  qucere,  as  to  Postal  Teleg.  Cable  Co.  v.  Hulsey 
this  case,  under  later  Illinois  decisions.  (1896)  115  Ala.  193,  22  So.  854  (negli- 
•See  subtitle  D,  pos*).  gent    directions   as   to   manner   of   per- 

The  foreman   of   a  gang   of   laborers    forming  work). 
employed  by  a  contractor  for  the  exca-       A  superintendent  of  the  work  of  re- 
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moving  a  telephone  pole.  Morgridqe  v. 
Providence  Teleph.  Co.  (1898)  20  R.  I. 
386,  78  Am.  St.  Rep.  879,  39  Atl.  328 
(premature  order  to  workmen  to  let  go 
their  hold  on  the  pole). 

An  employee  having  the  direction  of 
the  actual  work  of  removing  a  telephone 
and  telegraph  line,  with  authority  to 
hire,  pay,  and  discharge  employees. 
American  Teleph.  &  Teleg.  Go.  v.  Bower 
(1898)  20  Ind.  App.  32,  49  N.  E.  182 
(climbed  pole  and  loosened  wires  after 
the  soil  had  been  removed  from  around 
the  bottom  of  the  pole). 

A  foreman  of  a  street  railway  com- 
pany. Dixon  V.  Winnepeg  Electric 
Street  B.  Go.  ( 1897 )  11  Manitoba  L.  R. 
529  (allowed  electric  current  to  bo 
turned  on  a  wire  which  workmen  were 
handling) . 

The  foreman  of  a  crew  engaged  in 
taking  down  a  building.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Broim  (1896)  20 
C.  C.  A.  147,  34  U.  S.  App.  759,  73  Fed. 
970,  reversing  on  rehearing  ( 1893 )  6  C. 
C.  A.  142,  18  U.  S.  App.  10,  56  Fed. 
804,  in  consequence  of  the  decision  in 
the  Baugh  Case  (1893)  149  U.  S.  368, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914 
(plaintiff  was  ordered  to  chop  through 
a  post,  no  sufficient  precautions  being 
taken  to  prevent  the  fall  of  the  building 
while  he  was  so  engaged). 

See  also  Floyd  v.  Sugden  ( 1883 )  134 
Mass.  563,  where  a  foreman  in  charge 
of  the  repairing  of  a  mill  property  was 
held  not  to  be  a  vice  principal.  See 
further  §  1458,  post. 

(g)  Supervising  employees  in  the 
mechanical  departments  of  railways. — 
The  master  mechanic  of  a  railway  com- 
pany. ShoMch  v.  Northern  G.  R.  Co. 
(1866)  25  Md.  462  (defective  engine- 
distinction  between  assignable  and  non- 
assignable duties  not  discussed)  ;  Hard 
V.  Vermont  &  C.  B.  Go.  (1860)  32  Vt. 
473  (defective  engine — overruled  in 
Davis  V.  Central  Vermont  B.  Go.  [1882] 
55  Vt.  84,  45  Am.  Rep.  590)  ;  Columbus 
&  I.  G.  R.  Co.  V.  Arnold  (1869)  31  Ind. 
174,  99  Am.  Dec.  615  (defective  engine. 
This  ease  is  no  longer  law  in  Indiana. 
See  summary  in  §  1478,  post). 

A  machinist  employed  in  repairing 
railroad  engines,  who  occasionally  calls 
in  other  employees  of  the  railroad  com- 
pany to  aid  in  work  which  he  cannot 
do  alone,  is  not  the  vice  principal  or 
superior  of  such  employees.  Hathaway 
V.  Illinois  G.  B.  Co.  (1894)  92  Iowa, 
337,  60  N.  W.  651. 


The  foreman  of  locomotive  shops- 
Beaulieu  v.  Portland  Go.  (I860)  48  Me. 
291  (loose  lumber  fell  on  plaintiff). 

The  foreman  at  a  roundhouse  of  a 
railroad.  Oonsior  v.  Minneapolis  d  St. 
L.  B.  Go.  (1887)  36  Minn.  385,  31  N. 
W.  515  (alleged  negligence  was  in 
ordering  servant  to  pull  a  car  spring 
without  any  assistance,  the  evidence 
tending  to  show  that  two  men  were 
needed  to  do  such  work  safely ) . 

Contra. — Such  a  foreman  was  as- 
sumed to  be  a  departmental  vice  princi- 
pal in  Fordyce  v.  Brimey  (1893)  58. 
Ark.  206,  24  S.  W.  250. 

One  of  several  foremen  in  a  railway 
machine  shop.  Gaynon  v.  Durkee 
(1898)  31  C.  C  A.  306,  52  U.  S.  App. 
587,  87  Fed.  302  (let  steam  into  a  boiler 
while  a  subordinate  was  inside  it). 

A  gang  boss  in  a  railway  shop,  under 
a  master  mechanic.  McBride  v.  Union 
P.  B.  Co.  (1889)  3  Wyo.  247,  21  Pac. 
687  (took  a  man  away  from  work  which 
could  not  be  done  safely  without  him). 

A  "boss  wiper,"  who  directs  the  en- 
gine wipers  where  to  work  and  what  to 
do.  Knox  V.  Southern  B.  Co.  (1898) 
101  Tenn  375,  47  S.  W.  491)  (negligent 
order  as  to  moving  of  engine ) .  As  toi 
this  ease,  see  §§  1447,  note  8,  post,  and 
1478,  post. 

An  employee  under  whose  directions 
an  engine  cleaner  in  a  round  house  is  to 
work  until  he  has  gained  suflSeient  ex- 
perience. Spencer  v.  Ohio  dc  M.  B.  Co 
(1892)  130  Ind.  181,  29  N.  E.  915  (en- 
gine started  while  cleaner  was  under- 
neath it). 

A  gang  boss  over  forty  or  fifty  men 
working  in  a  railroad  repair  yard. 
Keenan  v.  New  York,  L.  E.  &  W.  R.  Go. 
(1895)  145  N.  Y.  190,  45  Am.  St.  Rep. 
604,  39  N.  E.  711.  (plaintiff  was  sent 
to  take  a  spring  from  a  car  standing  on 
a  track  other  than  that  on  which  repairs 
were  usually  made,  and  was  injured  by 
other  cars  backing  against  the  one  from 
which  he  was  taking  the  spring). 

A  foreman  of  car  repairers.  Peterson 
V.  Chicago  &  N.  W.  R.  Go.  (1887)  67 
Mich.  102,  11  Am.  St.  Rep.  564,  34  N. 
W.  260  (failure  of  foreman  to  set  sig- 
nal fiag  to  protect  car  repairers). 

A  foreman  of  car  repairers,  who  can- 
not hire  or  discharge  his  men,  and  has 
no  authority  except  to  direct  them 
about  their  work.  Foley  v.  Chicago,  R. 
I.  dc  P.  R.  Go.  (1884)  64  Iowa,  644,  21 
N.  W.  124  (here  injury  occurred  while 
the  foreman  was  assisting  in  manual  la- 
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bor — car  not  being  blocked,  moved  for-  the  third-story  window  of  defendant's 
ward  and  crushed  plaintiff's  foot).  warehouse.     Lynch  v.  Biish  Go.    (1903) 

(h)  Foremen  supervising  work  in  89  App.  Div.  28t),  85  N.  Y.  Supp.  905, 
quarries. — A  foreman  of  a  quarry.  Cul-  affirmed  in  (1905)  180  N.  Y.  547,  73  N. 
len  V.  Norton    (1891)    126  N.  Y.  1,  26    E.  1126. 

N.  E.  905  (workmen  improperly  (j)  Foremen  of  gangs  loading  or  un- 
placed)  ;  Wiskie  v.  Montello  Granite  loading  ships. — A  gang  foreman  under 
Co.  (1901)  111  Wis.  443,  87  Am.  St.  direction  of  the  chief  stevedore.  Kenny 
Rep.  885,  87  N.  W.  461  (improper  prep-  v.  Gunard  8.  8.  Co.  (1885)  20  Jones  & 
aration  of  blast);  Smallwood  v.  Bed-  S.  434,  s.  c.  (1888)  23  Jones  &  S.  558 
ford  Quarries  Go.  ( 1902 )  28  Ind.  App.  ( boards  imperfectly  secured  in  a  sling 
692,   63  N.  E.  869    (large  stone  placed    fell  out). 

in  dangerous  position ) .  An  under-f oreman  controlling  a  gang 

The  superintendent  of  blasting  at  a  of  laborers  loading  a  ship.  The  Lou- 
quarry.  Kenney  v.  Shaiu  (1882)  133  isiana  (1896)  21  C.  C.  A.  60,  41  U.  8. 
Mass.  501  (workman  injured  by  an  ex-  App.  324,  74  Fed.  748  (unprotected 
plosion  in  consequence  of  his  using  iron    hatchway). 

drill  in  a  hole  in  which  the  superintend-  The  foreman  of  a  gang  engaged  in 
«nt  had  previously  placed  some  blasting  loading  a  ship.  McDonald  v.  Bazletine 
powder,  and  had  neglected  to  see  that  (1878)  53  Cal.  35  (accident  in  this  case 
it  had  effectively  exploded  before  giving  not  due  to  negligence  of  foreman,  but 
the  order  to  deepen  the  hole) .  of  colaborer) . 

A  member  of  a  gang  of  men  engaged  The  foreman  of  a  steamship  company, 
in  quarrying  limestone  and  burning  under  whom  longshoremen  are  employed 
lime,  who  acts  as  foreman  in  the  work  in  loading  a  vessel.  Tully  v.  New  York 
of  moving  cars  to  the  lime  kilns,  but  at  <&  T.  8.  8.  Co.  (1896)  10  App.  Div.  463, 
other  times  does  the  same  work  and  re-  42  N.  Y.  Supp.  29  (order  to  work  in  a 
ceives  the  same  pay  as  the  rest  of  the    certain  place ) . 

gang.  Moore  Lime  Co.  v.  Richardson  A  foreman  of  stevedores.  The  Ken- 
(1897)  95  Va.  326,  64  Am.  St.  Eep.  sington  (1898)  91  Fed.  681  (handled 
■785,  28  S.  E.  334  (failure  to  give  notice  the  load  himself)  ;  Kelly  v.  Hogan 
of  the  approach  of  a  car).  (1902)    37   Misc.   761,   76   N.  Y.   Supp. 

A  foreman  in  a  quarry,  under  the  913. 
management  of  a  superintendent.  Don-  A  master  stevedore's  foreman.  The 
ovan  V.  Ferris  (1900)  ]28  Cal.  48,  79  Wm.  F.  Bahcock  (1887)  31  Fed.  418 
Am.  St.  Eep.  25,  60  Pac.  519  (failure  (hatch  left  open)  ;  O'Connor  v.  Hall 
to  notify  servant  that  a  blast  was  (1900)  52  App.  Div.  428,  65  N.  Y.  Supp. 
about  to  be  fired ) .  136     (barrel     insecurely    fastened     fell 

(i)  Employees  supervising  the  load-  while  it  was  being  hoisted). 
ing  of  vehicles  elsewhere  than  on  rail-  A  foreman  of  a  gang  engaged  in  un- 
tvays. — A  foreman  in  charge  of  a  der-  loading  a  ship.  Daley  v.  Boston  &  A. 
rick  used  to  move  stone  on  a  truck.  B.  Co.  (1888)  147  Mass.  101,  16  N.  E. 
Scott  V.  8weeney  (1884)  34  Hun,  292  690  (negligence  in  selection  of  rope 
(injury  caused  by  the  fall  of  the  boom,  from  a  stock  furnished), 
which  was  being  lowered  by  the  order  It  is  error  to  rule,  as  a  matter  of 
of  the  foreman).  .  law,  that  a  head  stevedore  is  a  fellow 

A  foreman  overseeing  the  loading  of  servant  of  one  of  his  subordinates,  where 
an  elevator.  Benenfeld  v.  Baumann  there  is  evidence  to  the  eflect  that  he 
(1899)  40  App.  Div.  502,  58  N.  Y.  Supp.  was  in  full  control  of  the  work,  and  in- 
110  (negligence  alleged  was  overload-  vested  with  the  duty  of  furnishing  the 
ing).  appliances    used.      Mullan   v.    PhiladeJ- 

A  gang  boss  who  acted  as  manager  phi-a  d  8.  Mail  8.  8.  Go.  (1875)  78  Pa. 
for  men  engaged  in  shoveling  ore  on  25,  21  Am.  Eep.  2,  reversing  (1872)  9 
a  dock.  ZarembsJci  v.  Cincinnati,  H.  &  Phila.  16.  See,  further,  as  to  the  case 
D.  R.  Co.  (1905)  29  Ohio  C.  C.  644,  under  subtitle  E,  posf. 
11  Ohio  C.  C.  N.  S.  344,  affirmed  in  (k)  Supervising  employees  in  smelt- 
(1905)  73  Ohio  St.  337,  78  N.  E.  1143  ing  work. — A  foreman  supervising  the 
(mass  of  frozen  ore  which  had  been  silver-room  department  of  smelting 
left  on  trestle  fell).  works.    Ninon  v.  Selhi/  Smelting  &  Lead 

The   foreman    of   a   gang   of   laborers    Go.    (1894)    102   Cal.   458,   36   Pac.  803 
engaged  in  hoisting  bales  of  licorice  into     (extemporised  a  hose  to  conduct  a  hot 
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acid — plaintiflf,   not   knowing   it   to   be 
defective,  was  injured). 

(1)  Employees  supervising  farms. — 
A  foreman  of  a  farm.  Noyes  v.  Wood 
(1894)  102  Cal.  389,  36  Pao.  766  (pre- 
sumably not  in  full  control,  accident 
was  due  to  a  defective  scaflfold). 

(m)  Employees  in  factories  and  other 
places  where  maQhinery  is  used  (see  also 
subd.  (g),  supra). — A  yard  master  su- 
pervising the  outdoor  work  of  a  manu- 
facturing company.  Moody  v.  Bamil- 
ton  Mfg.  Co.  (1893)  159  Mass.  70,  38 
Am.  St.  Rep.  396,  34  N.  E.  185  (plain- 
tiff injured  in  obeying  order  to  handle 
a  carboy  of  sulphuric  acid,  which  proved 
to  be  broken). 

A  millwright  in  the  employ  of  a  man- 
ufacturing company,  as  regards  a  car- 
penter hired  by  him  to  assist  in  a  spe- 
cial job.  National  Tub  Works  Co.  v. 
Bedell  (1880)  96  Pa.  175  (selection  of 
appliances  but  evidence  here  showed 
that  those  furnished  had  no  flaw  that 
could  have  been  discovered  by  a  reason- 
able inspection). 

The  superintendent  and  manager  in 
charge  of  the  machinery  in  a  factory. 
Boyce  v.  Fitzpatrick  (1881)  80  Ind. 
520  (operative  injured  by  recklessness 
of  superintendent  in  passing  straw  to  a 
flax-brake). 

A  workman  employed  in  the  picker- 
room  of  a  factory  with  two  other  per- 
sons, and  having  the  direction  of  the 
work  therein  as  foreman.  McOovern  v. 
Columlus  Mfg.  Co.  (1888)  80  Ga.  227, 
5  S.  E.  492  (machine  negligently  started 
by  foreman  while  it  was  being  cleaned). 

The  foreman  in  charge  of  a  room  in  a 
factory.  Findlay  v.  RiMsel  Wheel  £ 
Foundry  Co.  (1896)  108  Mich.  286,  66 
N.  W.  50  (set  a  drum  in  motion  in  the 
wrong  direction  while  helping  to  place 
a  car  on  its  trucks). 

A  gang  foreman  in  a  factory.     Casey 
V,    Pennsylvania    Asphalt    Paving    Go.  • 
(1900)  198  Pa.  348,  47  Atl.  1128  (plain- 
tiff ordered  into  dangerous  position ) . 

The  foreman  in  charge  of  a  crew  op- 
erating the  grinders  in  a  mill.  Cotcan 
V.  Vmbagog  Pulp  Co.  (1897)  91  Me.  26, 
39  Atl.  340  (alteration  made  in  machin- 
ery rendered  it  dangerous — water  pipe 
which  supplied  pressure  was  plugged). 

A  foreman  in  a  woolen  mill,  some- 
times called  a  "boss  machinist"  and 
sometimes  "master  mechanic,"  who  had 
charge  of  the  repairs  of  the  machinery, 
but  neither  made  any  important  altera- 
tions in  it  nor  hired  or  discharged  the 
gang   under   his    control    without   con- 


sulting the  general  superintendent, 
Stevens  v.  Chamberlin  (1900)  51  L.R.A. 
513,  40  C.  C.  A.  421,  100  Fed.  378  (did 
not  block  up  a  heavy  plate  properly,  and 
it  fell  on  a  subordinate). 

The  foreman  of  a  machine  shop.  Kin- 
near  Mfg.  Go.  V.  Carlisle  (1907)  82  C. 
C.  A.  81,  152  Fed.  933  (plaintiff  was 
trying  to  hook  up  a  belt  at  foreman's 
directions ) . 

The  foreman  of  a  flour  mill.  Dill  v. 
Mormon  (1905)  164  Ind.  507,  69  L.R.A. 
163,  73  N.  E.  67. 

The  foreman  of  a  sawmill  and  a  la- 
borer helping  him  move  a  car.  Young- 
gren  v.  I.  Stephenson  Co.  (1907)  150 
Mich.  488,  114  N.  W.  341. 

A  "straw-boss"  in  a  machine  shop. 
Pasco  V.  Minneapolis  Steel  dc  Machinery 
Co.  (1908)  105  Minn.  132,  18  L.R.A. 
(N.S.)  153^  117  N.  W.  479  (plaintiff 
injured  while  obeying  orders). 

A  sawyer.  Haiok  v.  Mclieod  Lumber 
Go.  (1901)  166  Mo.  121,  66  S.  W.  1022 
(deck  hand  was  injured  by  the  careless 
handling  of  the  log  carriage ) . 

The  foreman  of  a  candy  factory, 
Millerick  v.  Wing  (1909)  133  App.  Div. 
453,  117  N.  Y.  Supp.  1070  (molding 
machine  was  allowed  to  get  sticky ) . 

One  of  several  foremen  in  a  saw- 
mill, having  authority,  under  the  direc- 
tion of  the  general  manager,  to  employ 
and  discharge  workmen,  and  having 
general  supervision  of  the  mill,  per- 
forming more  or  less  manual  labor 
therein.  Lipan  v.  Ball  (1901)  128 
Mich.  523,  87  N.  W.  619  (load  of  logs 
run  against  workman  while  he  was 
working  with  his  back  to  the  rollway). 
The  boss  of  a  gang  of  reamers  in  a 
bridge  shop  of  iron  works.  Duncan  v. 
A.  a  P.  Roberts  Co.  (1900)  194  Pa.  563, 
45  Atl.  330. 

The  foreman  of  a  woodshop  in  a  car 
factory  (except  so  far  as  he  may  be  dis- 
charging the  duty  of  providing  proper 
machinery).  Indiana  Car  Co.  v.  Parker 
(1885)    ioo   Ind.   181. 

A  foreman  of  an  oil  company.  Ma- 
honey  V.  Vacuum  Oil  Go.  (1894)  76 
Hun,  579,  28  N.  Y.  Supp.  196  (selection 
of  plank  to  serve  as  a  temporary  sup- 
port). 

An  engineer  in  charge  of  the  engine- 
room  and  freezing  department  of  an  ice 
company.  Prevost  v.  Citizens'  Ice  & 
Refrigeratinq  Co.  (1898)  185  Pa.  617, 
64  Am.  St.  Rep.  659,  40  Atl.  88  (negli- 
gence in  directing  work  to  be  done  in  an 
improper  way). 
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An  engineer  of  a  steam  roller  used 
in  repairing  the  streets  of  a  city,  as 
regards  a  flagman  subject  to  his  orders 
and  liable  to  discharge  by  him.  Harma 
V.  Orcmger  (1894)  18  R.  I.  507,  28  Atl. 
659  ( roller  started  without  warning ) . 

An  engineer.  Waits  v.  Beard  ( 1897 ) 
18  App.  Div.  243,  45  N.  Y.  Supp.  873 
(fireman  was  injured,  while  adjusting 
a  pump  under  the  engineer's  control). 

The   foreman   of    a   lathe.     Faber  v. 
Carlisle  Mfg.  Co.  (1889)  126  Pa.  387,  17 
Atl.    621    (counter   balance,   being   left 
!  unsecured,   flew   off  and  struck  an  ap- 
prentice). 

An  operator  of  a  machine.  Eamby 
V.  Union  P<vper-M ills  Co.  (1900)  110  Ga. 
1,  35  S.  E.  297    (helper  injured). 

The  leader  or  boss  of  a  gang  of  hands, 
himself  under  the  direction  and  control 
of  a  foreman,  and  doing  such  work  as 
the  latter  directs  to  be  done.  Richmond 
Locomotive  d  Mach.  Works  v.  Ford 
(1897)  94  Va.  627,  27  S.  E.  509  (heavy 
wheel  which  was  being  moved  fell  on 
plaintiff). 

A  foreman  of  a  gang  lifting  heavy 
machinery.  Robertson  v.  Chicago  &  E. 
R.  Go.  (1896)  146  Ind.  486,  45  N.  E. 
655  (foreman  failed  to  assist  in  sus- 
taining some  heavy  machinery,  and 
plaintiff  was  ruptured ) . 

The  assistant  superintendent  of  a  de- 
partment store.  McDonald  v.  Simpson- 
Crawford  Co.  (1906)  114  App.  Div.  859, 
100  N.  y.  Supp.  269  (directed  a  clerk 
to  enter  an  elevator  after  the  limited 
number  had  entered ) . 

An  employee  of  a  factory,  by  reason 
of  his  employment  as  foreman  of  a 
room,  is  not  a  vice  principal.  Pistoner 
V.  AmericoM  Can  Co.  (1902)  119  Fed. 
496. 

{n) Supervising  employees  in  mines, 
mthout  reference  to  statutes. — A  "fire 
boss,"  whose  duty  is  merely  to  direct 
the  miners  to  leave  dangerous  places  at 
which  gas  accumulates,  but  who  has  no ' 
control  over  the  work.  Morgan  v.  Car- 
bon Hill  Coal  Co.  (1893)  6  Wash.  577, 
34  Pac.  152,  772  (here  the  accident,  an 
explosion,  did  not  even  occur  while  the 
boss  was  engaged  in  his  duty  of  impart- 
ing information). 

An  underground  boss,  except  as  to 
nonassignable  duties.  Russell  Creek 
Coal  Co.  V.  Wells  (1898)  96  Va.  416,  31 
S.  E.  614  (a  mere  fellow  servant  as  to 
keeping  the  drifts  in  safe  condition  as 
the  work  progresses ) . 

A  ground  foreman  of  mining  conduct- 


ed under  the  supervision  of  a  general 
superintendent.  United  Zinc  Com- 
panies V.  Wright  (1907)  84  O.  C.  A. 
337,  156  Fed.  571. 

A  drill  man  is  the  fellow  servant  of 
his  helper.  Livengood  v.  Joplin-Qalena 
Consol.  Lead  t£  Zinc  Co.  (1904)  179  Mo. 
229,  77  S.  W.  1077. 

One  of  several  in  a  mine,  having  direc- 
tion of  the  work  of  eight  or  ten  men, 
himself  controlled  by  the  pit  boss,  who 
is  subject  to  the  direction  and  control 
of  the  superintendent  or  general  man- 
ager. What  Cheer  Goal  Co.  v.  Johnson 
(1893)  6  C.  C.  A.  148,  12  U.  S.  App. 
490,  56  Fed.  810  (struck  the  top  of  a 
room  with  a  pick,  and  brought  down  a 
piece  of  rock  on  the  plaintiff). 

A  gang  foreman.  Alaska  Treadwell 
Gold  Min.  Co.  v.  Whelam,  (1897)  3  68  U. 
S.  86,  42  L.  ed.  390,  18  Sup.  Ct.  Rep.  40 
(gate  of  chute  drawn  without  notice, 
the  result  being  that  the  broken  rock  at 
its  upper  end  ran  through  and  injured 
a  laborer). 

A  foreman  of  a  mine  (precise  func- 
tions not  stated ) .  Stephens  v.  Doe 
(1887)  73  Cal.  26,  14  Pac.  378  (miner 
obeyed  order  to  enter  a  chamber  too 
soon  after  blast, — no  recovery,  though 
he  had  not  experience  to  appreciate  the 
danger ) . 

An  employee  in  a  mine,  whose  regular 
duties  were  to  take  charge  of  the  tools 
and  keep  the  time  of  the  men,  and  who, 
in  the  superintendent's  absence,  used  to 
give  occasional  directions  as  to  the  work. 
Wilson  V.  Dunreath  Red-Stone  QvAirry 
Co.  (1889)  77  Iowa,  429,  14  Am.  St. 
Rep.  304,  42  N.  W.  360  (ordered  to  use 
appliances  which  proved  to  be  defective, 
said  appliances  being  constructed  by  the 
miners  themselves). 

The  slate-picker  boss  in  a  coal  mine. 
McGool  V.  Liwas  Coal  Co.  (1892)  150 
Pa.  638,  24  Atl.  350  (slate  picker  killed 
while  complying  with  an  order  to  per- 
form a  certain  errand) . 

A  top  boss.  Hughes  v.  Oregon  Im- 
provement Go.  ( 1898 )  20  Wash.  294,  55 
Pac.  119  (ventilating  fan  stopped  dur- 
ing fire ) . 

A  "bank  boss.''  Brazil  £  0.  Coal  Co. 
V.  Cain  (1884)  98  Ind.  282  (complaint 
held  demurrable  which  alleged  that  the 
plaintiff's  intestate  had  been  directed  to 
undertake  new  duties,  but  failed  to  al- 
lege that  the  risks  thereof  were  not  un- 
derstood  by  him). 

A  shift  boss  in  a  mine,  who  acts  as 
foreman,   and  directs  when   and  where 
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blasts  shall  be  put  in  and  where  the  men 
ahall  work,  and  who  is  appealed  to  to 
settle  claims  arising  as  the  work  pro- 
gresses. Petaja  v.  Aurora  Iron  Min. 
Uo.  (1895)  106  Mich.  463,  32  L.R.A. 
435,  58  Am.  St.  Rep.  505,  64  N.  W.  335, 
affirmed  on  rehearing  in  106  Mich.  469, 
^2  L.R.A.  438,  58  Am.  St.  Rep.  508, 
06  N.  W.  951  (too  large  a  space  mined 
out  before  supports  were  put  in). 

A  shift  boss.  Weeks  v.  Hcharer 
(1901)  49  C.  C.  A.  372,  111  Fed.  330, 
second  appeal  (1904)  64  C.  C.  A.  11, 
129  Fed.  333;  Thurman  v.  Pittsburg  & 
M.  Copper  Go.  (1910)  41  Mont.  141, 
108  Pac.  588. 

A  powder  man.  Johnson  v.  Portland 
Stone  Co.  (1902)  40  Or.  436,  67  Pac. 
1013,  rehearing  denied  in  (1902)  40  Or. 
443,  68  Pac.  425  ( negligence  in  removing 
unexploded  charge). 

A  mine  boss.  Bane  v.  Irmn  (1903) 
172  Mo.  306,  72  S.  W.  522  (miner  sent 
to  fire  an  undischarged  shot  without 
waiting  to  ascertain  whether  it  had 
ignited ) . 

A  foreman  supervising  drilling  in  a 
mine,  with  authority  to  hire  and  dis- 
charge subordinates.  Oilmore  v.  Ox- 
ford Iron  &  Islail  Co.  (1892)  55  N.  J.  L. 
59,  25  Atl.  707  (loose  fragment  of  ore 
fell  on  plaintiff) . 

An  "underlooker."  Hall  v.  Johnson 
(1865)  3  Hurlst.  &  C.  589,  34  L.  J. 
Exoh.  N.  S.  222,  11  Jur.  N.  S.  180,  11 
X.  T.  N.  S.  779,  13  Week.  Rep.  411 
(failure  to  see  that  roof  of  mine  was 
propped  safely). 

A  pit  boss.  Deserant  v.  Cerrillos  Goal 
R.  Co.  (1898)  9  N.  M.  495,  55  Pac.  290 
(explosion  occurred  in  a  room  into 
which  workmen  went  with  naked  lights, 
•either  by  the  direction  of  the  boss,  or 
with  him). 

In  Somerville  v.  Gray  (1863)  1  Sc. 
Sess.  Cas.  3d  series,  768,  it  was  held 
that  the  underground  manager  of  a 
mine,  invested  more  particularly  with 
the  duty  of  providing  against  danger 
from  the  roof  of  the  pit,  and  having 
authority  to  hire  and  discharge  men  and 
to  direct  them  where  to  work,  was  a,  rep- 
resentative of  the  mine  owners  in  such 
ii  sense  as  to  make  them  liable  for  his 
negligence  in  keeping  a  miner  at  work 
in  a  place  where  he  knew  there  was 
such  imminent  danger  of  the  fall  of 
stones  that  he  had  actually  promised 
the  miner  to  have  it  propped  after  a  few 
hours.     To  much   the   same  effect,    see 


Bardie  v.  Addie  (1858)  20  Sc.  Sess.  Cas. 
2d  series,  553. 

But  in  Wright  v.  Roxburgh  (1864)  2 
Sc.  Sess.  Cas.  3d  series,  748,  it  was 
held  that  an  underground  manager  of 
a  mine  was  a  fellow  servant  of  a  work- 
man killed  by  an  explosion  of  fire  damp 
in  a  seam  at  some  distance  from  that  in 
which  the  manager  was  carrying  on  cer- 
tain operations,  involving  the  temporary 
suspension  of  a  system  of  ventilation 
which  the  evidence  showed  to  be  efficient 
and  safe.  Somerville  v.  Gray  (1863)  1 
Sc.  Sess.  Cas.  3d  series,  768,  was  distin- 
guished on  the  ground  that  the  injury 
was  caused  directly  by  obedience  to  the 
orders  of  the  defendant's  foreman. 

In  Wilson  v.  Sneddins  (1866)  4  Sc. 
Sess.  Cas.  3d.  series,  736,  an  under- 
ground manager  was  also  held  to  be  a 
mere  servant,  and  this  is  now  definitely 
settled  to  be  the  true  doctrine  so  far  as 
the  United  Kingdom  is  concerned.  Wil- 
son V.  Merry  (1868)  L.  R.  1  H.  L.  Sc. 
App.  Oas.  326,  19  L.  T.  N.  S.  30,  2 
Paterson,  Sc.  App.  Oas.  1597,  6  Macph. 
Sc.  Sess.  Cas.  84,  19  Eng.  Rul.  Cas.  132. 
See  §§  1457,  1460,  post. 

(o)  Supervising  employees  in  mines 
appointed  under  statutes. — See  §  1435a, 
ante. 

(p)  Subordinate  officers  of  ships. — 
A  chief  engineer  on  a  steamer  is  a  fel- 
low servant  of  the  third  engineer 
{Searle  v.  Lindsay  [1861]  11  C.  B.  N. 
S.  429,  31  L.  J.  C.  P.  N.  S.  106,  8  Jur. 
N.  S.  746,  5  L.  T.  N.  S.  427,  10  Week. 
Rep.  89  [machinery  out  of  order] )  ;  and 
of  the  second  engineer  {Wyman  v.  The 
Duart  Castle  [1899]  6  Can.  Exch.  387). 

An  engineer  in  charge  of  the  engines 
on  a  vessel  is  a  fellow  servant  of  an 
oiler.  Hollis  v.  Widener  (1910)  228  Pa. 
466,  139  Am.  St.  Rep.  1010,  77  Atl.  819, 
21  Ann.  Cas.  108. 

The  chief  engineer  is  a  fellow  servant 
of  the  mate.  Moron  v.  British  Yukon 
Nav.  Co.   (1905)    11  B.  C.  316. 

A  mate  of  ships.  The  City  of  Alex- 
andria (1883)  17  Fed.  390  (hatchway 
left  open)  ;  The  E.  B.  Ward  (1884)  20 
Fed.  702  (hatchway  left  unprotected)  ; 
Malone  v.  Western  Transp.  Co.  (1873) 
5  Biss.  315,  Fed.  Cas.  No.  8,996  (same 
facts);  The  Job  T.  Wilson  (1897)  84 
Fed.  204  (here  the  mate  was  at  the 
wheel  and  therefore  performing  the  du- 
ties of  a  mere  servant)  ;  The  Egyptian 
Monarch  (1888)  36  Fed.  773  (mate  was 
superintending  work  of  reeling  in  the 
hawser)  ;   Carlson  v.  United  New  York 
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.Sandy   Hook  Pilot's   Asso.    (1899)    93 
Fed.   468    (navigation   of   pilot  boat)  ; 
The  Miami   (1899)   35  C.  C.  A.  281,  93 
Fed.  218,  affirming  (1898)   87  Fed.  757 
(topmast  fell,  while  the  mate  was  at- 
tempting to  east  off  a  turn  of  the  chain 
from    around    the    drum)  ;     Benson    v. 
Goodmn   (1888)    147  Mass.  237,  17  N. 
E.  517   (no  evidence  offered  to  take  the 
■case  out  of  the  general  rule  applicable 
"to   a   superintendent   of   work   and  one 
working  under  his  orders;  accident  was 
caused  by  order  to  slacken  a  rope,  thus 
allowing  a  heavy  object  to  fall  on  plain- 
tiffs foot);   OUon  v.   Clyde    (1884)    32 
Hun,  425   (ordered  off,  to  other  work,  a 
seaman   who  was  assisting  plaintiff  to 
pay  out  a  hawser,  the  strength  of  two 
men   being  necessary  for   the   due  per- 
formance of  the   work)  ;    Oeogheqan  v. 
Atlas  8.  8.  Co.    (1895)    146  N.  Y.  369, 
■40    N.   E.    507    (assistant   steward   fell 
overboard     through     a    gangway     door 
■which   had   been   left   open)  :    Scarjf  v. 
Metcalf    (1887)    107  N.  Y.  211,  1  Am. 
■St.  Rep.  807,  13  N.  E.  796   (assumed  in 
this  case,  exception  being  made  as  re- 
gards   the    performance    of    the    nonas- 
signable duty  of  giving  medical   aid  to 
seamen)  ;    Limngston  v.   Kodiak   Pack- 
ing  Co.    (1894)    103   Cal.   258,   37   Pac. 
149     (injured    servant    was    a    steward 
waiting  at  table,  who  fell  throush   an 
open  hatchway)  ;  Smith  v.  Lehigh  Val- 
ley R.   Co.    (1905)    141   Fed.   192;    The 
Charles  H.  Klinck  (1909)  172  Fed.  1019 
(seaman  became  entangled  in  a  winch). 
The  status  of  these  officers  was  elab- 
orately discussed  in'  a  recent  Massachu- 
setts  case,  where   it  was  held  that  an 
employee  of  a  coasting  vessel  is  a  fellow 
servant  with  the  mate  who  is  in  control 
of  the  vessel,  with  respect  to  the  lat- 
ter's  negligence  in  constructing  and  or- 
dering the  employee  to  use  a  triangle, 
the  breaking  of  which,  while  he  was  sit- 
ting on  it,  for  the  purpose  of  scraping  a 
mast,  caused  the  injuries  in  suit.     Kal- 
leck  V.  Deering  (1894)  161  Mass.  469,42 
Am.  St.  Rep.  421,  37  N.  E.  450.    Holmes, 
J.,  said:     "As  the  case  comes  before  us, 
we   must   take    it   that   the    defendants 
did  their  duty  in  furnishins  materials 
for  the  construction  of  the  triangle,  that 
the  mate  was  in  control  of  the  vessel  at 
the    time,    and   that   the   cause    of    the 
plaintiff's   injury  was   some  negligence 
on  the  mate's  part  in  constructing  the 
triangle  and  in  ordering  the  plaintiff  to 
use    it.      The    question    is   whether   the 
defendants  are  answerable  for  this  con- 
M.  &  S.  Vol.  IV.— 263. 


duet  of  the  mate.    By  the  common  law, 
as   understood   in  this  state,   the  work 
of    construction    was    not    one    of    the 
matters     which     the     defendants     were 
bound   at  their  peril  to  see  done  with 
reasonable  care,  and  therefore,  if  those 
engaged  upon  it  were  fellow  servants  in 
their  general  standing  and  occupation, 
the  plaintiff  took  the  risk  of  their  negli- 
gence.     They   were   not    removed   from 
the  class  of  fellow  servants,  for  the  time 
being,   by  the   nature   of   their   occupa- 
tion, to  adopt  the  mode  of  expression 
which  has  been  used.    Johnson  v.  Boston 
Tow-Boat  Co.   (1883)   135  Mass.  209,  46 
Am.   Rep.   458;   Moynihan  v.  Hills   Co. 
(1888)    146  Mass.  586,  4  Am.  St.  Rep. 
348,  16  N.  E.  574;  Allen  v.  G.  W.  d  F. 
Smith  Iron  Co.    (1894)    160  Mass.  557, 
36   N.  E.   581.      But   if   the   work   had 
been  done  by  the  defendants  in  person, 
and  they  had  done  it  negligently,  they 
would  have  been  liable,  and  it  is  argued 
that  they  are   equally  liable  when  the 
work  is  done  by  the  master  of  the  vessel, 
or  by  one  who,  for  the  time  being,  stands 
in  his  place.     It  is  said  that  the  master 
is  not  a  fellow  servant  with  the  seamen, 
and  therefore  is  not  within  the  rule  as 
to  the   risks   assumed  by  the  plaintiff, 
but  that  he  is  nevertheless  an  agent  and 
representative  of  the  owners,   and  that 
his  negligence  is  their  negligence.    Even 
if  it  be  said,  as  it  has  been  said  in  some 
cases,   that   masters    are   not   liable   to 
servants  for  the  negligence  of  others,  ex- 
cept when  the  law,  on  grounds  of  policy, 
imposes  a  personal  duty  on  them  to  see 
certain  precautions  taken  or  reasonable 
care  used;  and  if  it  be  admitted,  there- 
fore, that  the  defendants  could  not  be 
liable  for  negligence  in  the  construction 
of  the  triangle  on  the  part  of  the  mas- 
ter, whether  a  servant  or  not,  any  more 
than  when  the  same  work  was  done  by 
the  seaman  (Quinn  v.  Netv  Jersey  Light- 
erage   Co.    [1885]    23    Fed.    363:    The 
Queen  [1889]  40  Fed.  694;  LougUin  v. 
State    ri887]   105   N.  Y.   159,  11  N.  E. 
371  :    Baltimore  dc   0.  R.   Co.  v.  Baugh 
(1893)    149   U.   S.   368,   37   L.  ed.  772, 
13   Sup.   Ct.   Rep.   914),   still,   ordering 
the  plaintiff  to  use  the  faulty  triangle 
was    an   act   belonging   to   the   superior 
officer  as  such,  and  it  might  be  that,  as 
to   that,   a   different  rule   would  apply. 
Looking    at    the   reason    given    for   the 
exception  to  the  general  liability  of  mas- 
ters   for   servants,   the   last   suggestion 
cannot  prevail.     If  the  sailor  takes  the 
risk  of  a  negligent  injury  to  his  person 
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from  a  fellow  sailor,  there  is  equal  rea- 
son to  say  that  he  takes  the  risk  of  a 
negligent  command.  A  command  is  a 
transitory  act  which  the  employer  has 
no  chance  to  supervise."  The  contention 
that  a  different  doctrine  obtains  in  the 
admiralty,  and,  that  the  court  ought  to 
follow  the  law  which  would  be  admin- 
istered by  the  courts  especially  consti- 
tuted for  the  affairs  of  seamen,  was 
then  discussed.  It  was  pointed  out  that 
the  case  most  relied  on  {The  A.  Heaton 
(1890)  43  Fed.  592,  Followed  by  The 
Frank  and  Willie  (1891)  45  Fed.  494, 
and  2'he  Julia  Fowler  (1892)  49  Fed. 
277)  did  not  mean  that  the  admiralty 
courts  had  worked  out  a  different  the- 
ory of  the  captain's  liability  from  their 
own  peculiar  principles,  but  was  really 
decided  in  deference  to  the  Ross  Case 
(§§  1460,  1463,  post),  which  the  judge 
himself  did  not  agree  with,  and  which 
has  been  explained  away  in  later  cases. 

That  the  admiralty  rule  is  the  same 
as  that  of  the  common  law  was  also  de- 
clared in  Olson  v.  Oregon  Goal  &  Nav. 
Go.  (1900)  44  C.  C.  A.  51,  104  Fed.  574, 
affirming   96    Fed.    109. 

In  Benson  v.  Goodwin  (1888)  147 
Mass.  237,  17  N.  E.  517,  the  court  said: 
"If  we  are  asked  to  establish  a  special 
rule,  applicable  only  to  mates  of  vessels 
and  common  sailors,  on  the  ground  of 
the  peculiar  relations  between  them,  the 
existence  and  particulars  of  those  rela- 
tions must  be  shown.  The  evidence  in 
the  case  at  bar  discloses  only  facts 
which,  under  the  decisions  of  this  court 
show  that  the  mate  and  the  plaintiff 
were  fellow  servants  of  the  defendant." 
In  this  case  Peterson  v.  The  Ghandos 
(1880)  4  Fed.  645,  649;  Dauh  v.  'North- 
ern P.  R.  Go.  (1883)  18  Fed.  625,  and 
Sullivan  v.  The  Neptuno  ( 1887 )  30  Fed. 
925,  were  cited  to  sustain  the  contention 
that  a  common  sailor  and  a  mate  are 
not  fellow  servants.  The  reply  of  the 
court  was  as  follows:  "The  first  case 
ccmtains  on  this  point  dicta  only  of 
Deady,  J.;  the  second  case  contains  a 
report  of  an  oral  charge  to  a  jury  by 
the  same  judge,  which  expressly  assumes 
the  responsibility  of  instructions  against 
the  admitted  probable  weight  of  author- 
ity; the  third  case  was  against  the  own- 
ers of  a  vessel,  one  of  whom  was  the 
master,  for  negligence  of  the  master." 

In  The  Walla  Walla  (1891)   46  Fed. 


198,  also,  Dauh  v.  Northern  P.  R.  Go. 
(1883)  18  Fed.  625,  was  held  to  be 
against  the  weight  of  authority,  and  a 
first  mate  who  superintended  the  load- 
ing of  a  ship  and  discharged  the  long- 
shoreman was  held  to  be  a  mere  servant. 

In  one  case  it  was  held,  without  qual- 
ification, that  the  owner  of  a  vessel  is 
not  responsible  for  injuries  to  a  seaman, 
caused  by  the  negligence  of  the  mate  in 
failing  to  examine  the  fastenings  of  a 
block  which  had  been  chafed  by  wear 
and  tear.  Halverson  v.  Nisen  (1876) 
3  Sawy.  562,  Fed.  Cas.  No.  5,970;  but 
in  view  of  the  late  decisions  as  to  non- 
assignable duties,  this  ruling  needs  some 
modification.     See  chapter  Lxrv.,  post. 

In  an  Australian  case  it  was  laid 
down  that  the  chief  mate  is  a  mere  serv- 
ant while  superintending  bumpers  in 
discharging  cargo,  unless  he  is  acting 
as  defendant's  general  manager.  San- 
derson V.  Smith  (1882)  3  New  South 
Wales  L.  R.  31  (accident  from  giving 
way  of  rotten  rope, — negligence  of  de- 
fendant as  to  furnishing  not  discussed). 

(q)  Gormna-nding  officers  of  ships. — 
In  the  following  cases,  it  was  held  or 
taken  for  granted  that  the  captain  of  a 
ship  is  not  the  representative  of  the 
owner,  except  in  so  far  as  he  may  be 
discharging  some  non-delegable  duty. 
Malone  v.  Western  Transp.  Go.  (1873) 
5  Biss.  315,  Fed.  Cas.  No.  8,996  (failure 
to  have  a  hatch  closed  or  protected  by 
a  light);  The  Job  T.  Wilson  (1897) 
84  Fed.  204  (here  the  master  was  keep- 
ing a  lookout;  but  the  rule  seems  to  be 
laid  down  in  general  terms,  and  no 
stress  is  laid  on  the  nature  of  the  func- 
tions they  were  discharging.  See  sub- 
title F,  post);  The  Ravensdale  (1894) 
63  Fed.  624  (load  which  was  being 
hoisted  aboard  a  lighter  was  inadequate- 
ly secured,  and  fell)  ;  Johnson  v.  Boston 
Tow-Boat  Go.  (1883)  135  Mass.  209, 
46  Am.  Rep.  458  (captain  of  a  lighter)  ; 
Loughlin  v.  State  (1887)  105  N.  Y.  159, 
11  N.  E.  271  (plaintiff  set  to  work  un- 
der a  bank,  after  the  captain  of  a  barge 
had  loosened  the  overhanging  earth)  ; 
Scarff  V.  MetcaZf  (1887)  107  N.  Y.  211, 
1  Am.  St.  Rep.  807, 13  N.  E.  796  (except 
as  regards  his  performance  of  the  duty 
of  giving  medical  aid  to  a  seaman)  ; 
Galrielson  v.  Wdydell  (1892)  135  N. 
Y.  1,  17  L.R.A.  228,  31  Am.  St.  Rep. 
793,  31  N.  E.  969  (a  case  of  unquestion- 
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able  personal  violence)  ;   The  Westport  gangway  for  the  discharge  of  cargo  to 

(1905)    69   C.   C.  A.  235,  136  Fed.  391  be  hoisted  before  the  arrival  of  the  ves- 

( orders   given  by  captain   in  the   ordi-  sel    at   her   dock    and    during   a   heavy 

nary  navigation  of  the  vessel  are  acts  wind. 

of  a  fellow  servant)  ;  Oeoghegan  v.  At-  This    decision   was    followed   by    The 

las  8.  8.  Co.   (1895)    146  N.  Y.  369,  40  Astral    (1905)    134   Fed.   1017;    Cornell 

N.   E.    507     (neglect   of   the   master    or  S.  B.  Co.  v.  Fallon  (1910)   102  C.  C.  A. 

mate  of  a  vessel  to  use  iron  doors  sup-  345,    179    Fed.    293;     The    Charles    3. 

plied  by  the  owner  to  bar  an  opening  in  Kli/nok    (1909)    172  Fed.  1019. 

her   side,   and  the   use,   instead,   of   an  In  an  English  case  it  was  held  that 

insufficient  rope,  in  consequence  of  which  the    doctrine    of    common    employment 

a  member  of  the  crew  falls  through  the  applies  to  the  death  of  a  seaman  falling 

opening  and  Is  drowned)  ;  Olson  v.  Ore-  overboard  and  drowning,  because  of  the 

gon  Coal  &  Nav.  Co.  (1899)  96  Fed.  109,  neglect   of  the  master  to  put  in  place 

affirmed  in   (1900)   44  C.  C.  A.  51,  104  stanchions  and  rails  provided  to  raise 

Fed.   574    (seaman  thrown,  by  a  lurch  the  bulwarks  to  a  proper  height.     Hed- 

of  the  ship,  down  an  open  hatchway)  ;  ley  v.  Pinkney  d  Sons  S.  8.  Go.  [1894] 

Baltimore  Elevator  Co.  v.  Neal  (1886)  A.  C.  222,  63  L.  J.  Q.  B.  N.  S.  419,  6 

65  Md.  438,  5  Atl.  338  (here  the  cap-  Reports,  106,  70  L.  T.  N.  S.  630,  42 
tain  of  a  tugboat  belonging  to  an  ele-  Week.  Rep.  497,  7  Asp.  Mar.  L.  Cas. 
vator  company  omitted  to  brace  the  483,  affirming  [1892]  1  Q.  B.  58,  61 
yards  of  a  ship,  so  that  they  should  not  L.  J.  Q.  B.  N.  S.  179,  66  L.  T.  N.  S. 
come  into  collision  with  the  elevator  71,  40  Week.  Rep.  113,  7  Asp.  Mar.  L. 
building,  the  result  being  that  one  of  Cas.  135,  56  J.  P.  308,  and  overruling 
them  struck  a  piece  of  slate  from  the  Ramsay  v.  Quinn  (1874)  Ir.  Rep.  8 
roof  and  H  fell  onto  a  laborer, — vice  C.  L.  322  (where  the  ground  taken  was 
principalship  denied  partly  on  the  that  the  position  of  captain,  for  the 
ground  that  servants  may  be  coem-  purpose  of  securing  the  safety  of  the 
ployees,  though  not  engaged  in  the  same  crew,  is  not  that  of  a  servant,  but  that 
particular  piece  of  work.  See  chapter  of  a  superintendent ) .  It  was  considered 
LX.,  subtitle  B,  especially  §  1421,  that,  in  view  of  the  decision  in  Wilson 
ante)  ;  Price  v.  Houston  Direct  Nav.  Co.  v.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
(1877)  46  Tex.  537;  Mathews  v.  Case  Cas.  326,  19  L.  T.  N.  S.  30,  2  Paterson, 
(1884)  61  Wis.  491,  50  Am.  Rep.  151,  Sc.  App.  Cas.  1597,  6  Macph.  Sc.  Sess. 
21  N.  W.  513  (mate  injured  here);  Cas.  84,  19  Eng.  Rul.  Cas.  132  (§  1457, 
Ganiff   v.    Blanohard   Nav.    Co.    (1887)  post)    the   only  question  to  be   decided 

66  Mich.  638,  11  Am.  St.  Rep.  541,  33  was  whether  the  captain  was  a  servant 
N.  W.  744  (left  hatchways  open  when  or  an  agent.  This  question  was  thus 
the  mate  went  on  board  to  inspect  the  briefly  answered  by  Lopes,  L.  J.,  in  the 
ship  as  she  was  lying  in  harbor)  ;  Lars-  court  of  appeals:  "The  ship  owner 
sen  V.  Delaware,  L.  de  W.  R.  Co.  (1901)  appoints  and  pays  him,  and  can  dismiss 
59  App.  Div.  202,  69  N.  Y.  Supp.  352  him.  There  are  the  ordinary  incidents 
(negligent  direction  of  captain  of  barge  of  the  status  of  a  servant,  and  apart 
to  cast  oflE  a  hawser)  -jLeddy  v.  Gihson  from  authority  would  show  that  the 
(1873)  11  Sc.  Sess.  Cas.  3d.  series,  304  captain  is  a  ssrvant  of  the  ship  owner." 
(sailor,  in  complying  with  an  order  to  Hedley  v.  Pinkney  &  8ons  8.  8.  Co. 
let  go  a  rope  under  a  heavy  strain,  had  [1892]  1  Q.  B.  67. 

his  leg  broken) ;  Wyman  v.  The  Duart  The  captain  of  a  tug  towing  a  float 

Castle  (1899)   6  Can.  Exch.  387.  is    the    fellow    servant    of    the    captain 

In  The  Osceola  (1903)  189  U.  S.  158,  of  the  float.     Carlin  v.   New  York,  N. 

47  L.  ed.  760,  23  Sup.  Ot.  Rep.  483,  it  ff.  &  E.  R.  Go.   (1910)    137  App.  Div. 

was  held  that  a  vessel  is  not  liable  in  71,  122  N.  Y.  Supp.  57. 

rem  to  one  of  the  crew,  under  the  gen-  The   captain   of   a   yacht,   in   leaving 

eral  principles  of  admiralty,  for  dam-  a  cannon  loaded  after  firing  a  salute, 

ages  for  personal  injuries  sustained  by  is  a  fellow  servant  of  a  seaman  who  was 

him  through  the  improvident  and  negli-  injured    while     cleaning    the     cannon, 

gent  order  of  the  master  in  directing  a  Sievers  v.  Eyre  (1903)   122  Fed.  734. 
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D.    DOCTEIN-E  THAT  ALL  SUPEEIOE  SERVANTS  AEE  VICE  PEINCIPALS  AS 
EEGAEDS   THEIE   SUBOEDINATES. 

1447.  [521]  General  statement.—  Several  of  the  American  courts 
have  adopted  what  may  be  conveniently  designated  as  "the  doctrine  of 
superior  and  subordinate,"  ^  or,  more  briefly  still,  the  "superior  serv- 
ant doctrine."  *  The  nature  and  scope  of  this  doctrine  is  indicated 
by  the  subjoined  extracts  from  various  opinions. 

"Where  the  negligent  act  of  one  servant  causes  injury  to  another, 
as  the  result  of  the  exercise  of  the  authority  conferred  upon  him  by 
the  master  over  the  servant  injured,  the  master  is  liable."  ' 

"Where  the  master  appoints  an  agent  with  a  superintending  con- 
trol over  the  work,  and  with  power  to  employ  and  discharge  hands 
and  direct  and  control  their  movements  in  and  about  the  work,  the 
agent    .    .    .    stands  in  the  place  of  the  master."  * 

"Where  the  master  gives  to  a  person  power  to  superintend,  con- 
trol, and  direct  the  men  engaged  in  the  performance  of  work,  such 
person  is,  as  to  the  men  underneath  him,  a  vice  principal,  and  it  can 
make  no  difference  whether  he  is  called  a  superintendent,  conductor, 
boss,  or  foreman.  For  his  negligent  acts  and  omissions  in  perform- 
ing the  duties  of  the  master,  the  master  is  liable."  * 

i  Norfolk    &    W.    R.    Co.    v.    Nuclcols  Mo.   360;    Missowri  Malleable  Iron  Co. 

(1895)    91  Va.  195,  21  S.  E.   342,  Mr.  v.  Dillon   (1903)   206  111.  145,  69  N.  E. 

McKinney's  designation  for  the  doctrine  12;    East  8t.  Louis  Connecting  R.   Go. 

is    the    "superior    servant    limitation."  v.  Meeker   (1907)   229  111.  98,  82  N.  E. 

Fellow  Servants,  chap.  iv.  202;   Chicago  Terminal  Transfer  R.  Co. 

2  This  phrase  is  used  in  Northern  P.  v.  Reddick  (1907)  230  111.  105,  82  N. 
R.  Co.  V.  Eogan  (1894)  11  C.  C.  A.  51,  E.  598;  Casey  v.  Kelly-Atkinson  Constr. 
27  U.  S.  App.  184,  63  Fed.  102,  and  Co.  (1909)  240  111.  416,  88  N.  E.  982; 
many  other  cases.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Aiis- 

It  should  be  remarked  that,  even  by  tin  (1906)   127  111.  App.  281. 

courts   outside   the  group  we   are   now  *  Stephens  v.   Hanmibal   &   St.   J.   R. 

concerned  with,  decisions  have  been  ren-  Co.   (1885)   86  Mo.  221. 

dered  which,  at  first  sight,  would  seem  In   Kelly   Island   Lime   &    Transport 

to  commit  them  to  this  doctrine.     But  Co.  v.  Pachuta  (1904)   69  Ohio  St.  462, 

these  are  explicable  on  special  grounds.  100  Am.   St.   Rep.   706,   69   N.   E.   988, 

See   the   summary   of   cases   in  chapter  the  court  said:      "In  Ohio  the  test  to 

LXiii.,  post.  be    applied    in    determining   whether    a 

3  Consolidated  Cual  Co.  y.  Wonibacher  particular  servant  is  a  vice  principal 
(1890)  134  111.  57,  24  N.  E.  627.  For  or  a  fellow  servant,  except  in  certain 
other  examples  of  the  same  form  of  ex-  cases,  where  the  rule  has  been  modified 
pression,  see — Chicago  d  A.  R.  Co.  v.  by  statute,  is  whether  or  not  he  has 
May  (1884)  108  111.  288;  Louisville  &  been  placed  by  his  employer  in  a  posi- 
.A^  R.  Co.  v.  Lahr  (1888)  86  Tenn.  335,  tion  of  control  or  authority  over  his 
6  S.  W.  663;   Taylor  v.  Missouri  P.  R.  coemployee." 

Co.    (1891)    —  Mo.  — ,  16  S.  W.  206;        6  Miller  v.  Missouri  P.  R.  Co.   (1891) 

Foster   v.    Missouri   P.   R.    Co.    (1893)  109  Mo.  350,  32  Am.  St.  Rep    673    19 

115   Mo.   165,   21   S.  W.   916:    Eoke  v.  S.  W.  58. 
St.  Lotiis,   K.  &   N.   R.   Co.    (1885)    88 
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A  servant  "does  not  assume  risks  and  dangers  caused  by  the  negli- 
gent act  of  another  servant  under  whose  orders  he  works,  and  who, 
in  a  legal  sense,  stands  as  the  master's  representative,  in  rendering 
unsafe  and  dangerous  work  which  the  superior  servant  orders  the 
employee  to  perform."  * 

"If  the  servant  has  been  injured  by  the  negligence  of  a  superior 
servant  having  a  right  to  control,  and  while  executing  the  order  of 
such  superior  about  a  matter  in  which  the  superior  had  a  right  to 
control,  then  such  superior  servant  is,  as  to  the  inferior,  a  vice  prin- 
cipal, and  his  negligence  is  that  of  the  master."  '' 

The  master  is  equally  responsible  under  this  doctrine,  whether  the 
injury  resulted  from  obedience  to  an  order  by  the  injured  servant 
himself  or  by  one  of  his  fellow  servants.* 

In  spite  of  the  very  sweeping  language  used  in  such  passages  as 
those  quoted  above,  some  of  the  courts  whose  decisions  are  cited  have 
rather  inconsistently  declined  to  carry  the  doctrine  enunciated  to  its 
logical  conclusions.  How  low  down  in  the  scale  of  controlling  em- 
ployees the  line  between  liability  and  nonliability  should  be  drawn 
is  far  from  being  clear  under  the  decisions,  as  they  stand,  and  we 
shall  therefore  content  ourselves  with  stating  the  effect  of  the  few 
rulings  which  bear  upon  the  question.® 

s  Aiidreson  v.  Ogden  Union  R.  &  De-  (Knox  v.  Southern  R.  Co.   [1898]   101 

pot   Go.    ( 1892 )    8   Utah,    128,   30   Pac.  Tenn.  375,  47  8.  W.  491 )  ;   and  of  one 

305.  of   a   small    body    of    laborers,    who   Is 

1  Goal  Creek  Min.  Go.  v.  Davis  { 1891 )  merely    directing   their   work,   but   has 

90  Tenn.  711,  18  S.  W.  387.  no  power  to  compel  them  to  work  in  a 

^Chicago  &  A.  R.  Co.  v.  May   (1884)  particular    manner,    and    to    discharge 

108  111.  288;   Bohe  v.  St.  Louis,  K.  &  them  if  they  refuse  { Kelly ville  Coal  Go. 

N.  R.  Co.    (1885)    88  Mo.  360;   Spencer  v.    Humlle    [1899]    87    111.    App.    437; 

V.  Brooks    (1895). 97  Ga.  681,  25  S.  B.  Agnew   v.    Supple    [1898]    80   111.   App. 

480;    Proctor  v.   Missouri,  K.  &   T.  R.  437). 

Co.    (1890)    42   Mo.  App.   124;    Puroell  But   it   is   not  easy   to   see   how   the 

V.  Southern  R.   Co.    (1896)    119  N.   C.  refusal  to  maintain  the  action  in  these 

728,  26  S.  B.  161 ;  Dick  v.  Indianapolis,  cases  can  be  reconciled  with  the  rulings 

C.  &  L.  R.  Go.    (1882)   38  Ohio  St.  389  allowing  a  servant  to  recover  where  the 

(conductor    allowed     engineer    to    run  delinquent  was  merely  the  feeder  of  a 

train  at  undue  speed,  and  a  section  hand  machine  and  the  injured  employee  a  boy 

was  struck  down ) .  helping   him    (Fanter   v.    Clark    [1884] 

Contrast  the  principle,  applied  in  the  15  111.  App.  470)  ;   or  where  the  delin- 

courf  s  which  reject  the  "superior  serv-  quent  was  superintending  a  gang  of  men 

ant"   doctrine,   that  the  master   is   not  engaged   in   lifting   some  heavy   article 

the  less  free  from  responsibility  for  the  (Fraser   v.   Hand    [1889]    33    111.   App. 

reason  that  the  negligent  order  which  153;    Fraser   v.    Sclvroeder    [1896]    163 

caused  the  injury  was  given  to  a  fellow  111.  459,  45  N.  B.  288 ) . 

servant  of   the   injured  person.     See   §  As  no  negligence  was  proved  in  an- 

1441,  note  2,  ante.  other    case,    it    was    left   undetermined 

9  That  the  delinquent  was  a  vice  prin-  whether  an  operator  of  a  shears  was  a 

cipal  has  been  denied  in  the  case  of  a  vice  principal  of  his  helper.     Glover  v. 

"boss-wiper,"    who    directs    the    engine  Kansas  City  Bolt  &  'Nut  Co.  (1900)  153 

wipers  when  to  work  and  what  to  do  Mo.  327,  55  S.  W.  88. 
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It  need  scarcely  be  said  that  the  superior  servant  doctrine  has  no 
application  to  cases  in  which  a  superior  servant  is  injured  by  the 
negligence  of  a  workman  under  his  control." 

1448.  [521a]  Eelation  of  the  superior  servant  doctrine  to  the  doctrine 
that  the  head  of  a  department  is  a  vice  principal. — In  enunciating  the 
superior  servant  doctrine,  courts  have  often  used  language  which,  if 
taken  literally,  would  imply  that  there  is  no  distinction  between  that 
doctrine  and  the  one  which  denies  the  character  of  a  vice  principal 
to  any  employee  below  the  rank  of  the  head  of  a  department.*  See 
subd.  F,  post.  But  the  facts  involved  in  the  decisions  in  which 
liability  has  been  imposed  on  the  master  by  the  courts  which  have 
expressed  themselves  in  this  fashion  show  quite  clearly  that  the  do- 
mains covered  by  the  two  doctrines  are  far  from  being  coextensive. 
iN'o  more  striking  proof  of  the  essential  difference  between  them  can 
be  given  than  the  fact  that,  in  one  of  the  cases  just  cited,  it  was  de- 

i^  Chicago  d  N.  W.  R.  Go.  v.  Snyder  (1906)   124  111.  App.  427,  judgment  af- 

(1886)   117  111.  376,  7  N.  E.  604,  hold-  firmed  in  (1907)   225  111.  278,  80  N.  E. 

ing  that  a  conductor  is  chargeable  with  119. 

the  negligence  of  his  subordinates,  and        "One  who  has  charge  and  control  of 

cannot    recover    for    an    injury    partly  other    servants,    and    has    authority   to 

caused  by  such  negligence,  although  the  govern  and  direct  their  movements   in 

negligence   of   an   employee   in   another  the  branch   of  the  principal's  business 

department   is   a  co-operating  cause  of  in  which  they  are  engaged,  is,  while  act- 

the    accident;    Linemueller    v.    Arthur  ing    in    pursuance    of    and    within    the 

(1910)    127  La.  500,  53  So.  732,  Ann.  scope   of   such   authority,    a   vice   prin- 

Cas.  1912  A,  1008,  holding  that  a  hod  cipal,  so  as  to  make  his  acts  and  direc- 

carrier,  engaged  under  the  direction  of  tions  the  acts  and  directions  of  the  prin- 

a   foreman   of   bricklayers   in   assisting  cipal."      Libhy,    McNeill    &    Lihiy    v. 

a  tinner  in  repairing  a  gutter  on  the  Scherman   (1893)    146  111.  540,  37  Am. 

roof,  is  the  fellow  servant  of  the  fore-  St.   Rep.   191,   34  N.  E.   801    (contents 

man,  who  was  killed  by  his  negligence,  of   one   of    a   pile   of   barrels    removed, 

1  "When  a  railway  company  confers  thereby  weakening  it,  so  that  it  could 

authority  upon  one  of  its  employees  to  not  support  the  weight  resting   on   it, 

take  charge  and  control  of  a  gang  of  and  the  barrels  consequently  spread  and 

men    in    carrying    on    some    particular  fell  on  plaintiff),   affirming    (1892)    50 

branch  of  its  business,   such  employee.  111.  App.  123. 

in   governing   and   directing   the   move-        See   also   Gravelle  v.   Minneapolis   <£ 

ments  of  the  men  under  his  charge  with  St.  L.  R.   Go.    (1882)    3  McCrary,  352, 

respect  to  that  branch  of  its  business,  10     Fed.     711,     where    the    jury    were 

is  the  direct  representative  of  the  com-  charged   that   a   servant   invested   with 

pany  itself,  and  all  commands  given  by  control   over   another   "with   respect   to 

him  within  the  scope  of  his  authority  any  particular  part  of  the  business"  is 

are,  in  law,  the  commands  of  the  com-  not  a  fellow  servant  of  the  latter, 
pany."     Chicago  d   A.   R.   Go.   v.   May        In  one  Texas  case  a  section  foreman 

(1884)    108  111.  288.     The  language  of  was  spoken  of  as  being  in  control  of  a 

this  statement  is  followed  very  closely  department.     Gulf,   G.   &   8.  F.  R.   Co. 

in     Wcnona     Goal     Co.    v.     Bolmquist  v.  Wells    (1891)   —  Tex.  — ,  16  S.  W. 

(1894)    152  111.  581,  38  N.  E.  946.;   Ill-  1028.    And  in  another  the  same  phrase 

inois  Steel  Co.  v.  Schymanowshi  (1896)  is   used   as   to  the  foreman   of   a   rail- 

162  111.  447,  44  N.  E.  876;  Walash,  St.  way   car   repairing  shop.      Missouri   P. 

L.  £  P.  R.  Go.  v.  Baiek  (1887)   121  111.  R.   Co.  v.  Williams    (1889)    75  Tex.  4, 

259,  2  Am.  St.  Rep.  82,  11  N.  E.  253;  16  Am.  St.  Rep.  867,  12  S.  W.  835, 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Rathneau 
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clared  that  the  master  is  none  the  less  liable  for  the  reason  that  the 
negligent  employee  may  have  an  immediate  superior  standing  be- 
tween him  and  the  master,* — a  circumstance  which  is  usually  incon- 
sistent with  the  theory  that  such  employee  is  the  manager  of  a  de- 
partment (see  §§  1445,  ante,  1462,  post).  Moreover,  it  is  plain  from 
the  illustrative  rulings  given  in  §  1452,  post,  that  the  manager  of  a 
department,  as  such  an  official  is  conceived  by  the  courts  which  have 
adopted  the  doctrine  of  departmental  vice  principals,  is  a  function- 
ary of  a  much  higher  grade  than  those  who  are  regarded  as  vice  prin- 
cipals under  the  superior  servant  doctrine.* 

The  difficulty  of  defining  so  essentially  vague  a  term  as  "depart- 
ment" has,  as  we  shall  see  in  a  later  subtitle  (F,  post),  produced 
much  conflict  of  opinion  as  to  the  position  of  certain  functionaries, 
— ^notably  conductors;  but  this  source  of  confusion  is  manifestly  in- 
operative wherever  the  superior  servant  doctrine  is  adopted. 

1449.  [522]  Rationale  of  the  doctrine. — The  theoretic  foundations 
of  the  superior  servant  doctrine  have  been  variously  stated. 

a.  Unequal  knowledge  of  superior  and  subordinate. — One  case 
dwells  on  the  presumably  unequal  knowledge  of  the  superior  and  in- 
ferior servants.^  But  a  presumption  which  must  evidently  be,  in 
a  large  proportion  of  instances,  contrary  to  fact,  is  neither  appro- 
priate nor  adequate  to  support  a  rule  which  is  enunciated  as  one  of 

i  Chicago  &  A..  B.  Co.  v.  May  (1884)  3  See   subd.    P,   post, — and   the   sum- 

108    111.    288.      Compare    the    facts    as  mary  of   Federal   decisions   in   chapter 

illustrating  this  distinction  in  Dowling  Lxni.,  post, — especially  the  remarks  in 

V.  Allen  (1881)  74  Mo.  13,  41  Am.  Rep.  the  Ross   Case. 

298;   St.  Lows,  A.  (£  T.  E.  R.   Co.  v.  In  Fort  Worth  &  D.  City  R.  Co.  v. 

Holman  (1894)    53  111.  App.  617;   Mo-  Peters    (1894)    87   Tex.   222,  27   S.  W. 

Donough    v.     Chreat    Northern    R.    Co.  257,  aflBrming   (1894)   7  Tex.  Civ.  App. 

(1896)    15    Wash.    244,    46    Pac.    334;  78,  25  S.  W.  1077,  the  court  referring 

Bloyd  V.  St.  Louis  &  S.  F.  R.  Co.  (1893)  to  the  earlier   decision  of  Missouri  P. 

58  Ark.  66,  41  Am.  St.  Rep.  85,  22  S.  R.  Co.  v.  WUliams    (1889)    75  Tex.  4, 

W.  1089,  and  the  cases  cited  in  §  1452,  16   Am.   St.   Rep.   867,   12   S.   W.   835, 

post, — more  especially  those  relating  to  where   the   character   of  vice   principal 

section  foremen.  had  been  ascribed  to  an  "employee  who 

This  fundamental  distinction  is  lost  has  charge  of  a  special  department"  of 

sight  of  in  at  least  one  case,  where  the  the    business,    said    that    this    did   not 

ground  assigned  for  holding  that  a  car  mean  that,  in  order  to  let  in  the  "'su- 

repairer  entrusted  by  the  master  work-  perior    servant    doctrine,"    the    depart- 

man  with  the  duty  of  instructing  in  his  ment    controlled    must   be    a    principal 

duties  the  plaintiff,  a  new  employee  who  one. 

was  to  take  his  place,  v?as  a  vico  prin-  i  In  Louisville  dc  N.  R.  Co.  v.  Bowler 

cipal,  was  that  he  was  the  manager  of  (1872)     9    Heisk.    866,    the    court    re- 

a   department  in   which   his   duty  was  marked :     "It  is  absurd  to  hold  that  the 

that  of  direction  and  superintendence,  common  manual  laborer,   as  a  general 

Chicago,   B.   &   Q.   R.    Co.   v.    SulUvan  rule,   understands    the   maiiagement    of 

(1889)  27  Neb.  673,  43  N.  W.  415.    This  such  work,   its   proper  mode  of  execu- 

ruling  is  only  sustainable  under  the  su-  tion,    and    the    dangers    attending    it. 

perior  servant  doctrine  pure  and  simple,  equally  with  him  who  sets  himself  up 
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universal  application.  Indeed,  the  statement  in  the  case  just  cited' 
is  directly  contradicted  by  another  in  a  later  judgment  of  the  same- 
court.* 

In  other  cases  language  is  used  which  implies  that  there  are  good' 
grounds  for  admitting  an  exception  to  the  doctrine  of  common  em- 
ployment, where  the  superior  servant  "in  the  exercise  of  the  author- 
ity so  conferred,  orders  the  former  into  a  place  of  unusual  danger, 
and  thus  exposes  him  to  extraordinary  peril,  of  the  existence  and  ex- 
tent of  which  he  is  not  advised."  ^  Clearly,  however,  it  is  impossible 
to  ascribe  any  logical  force  to  the  element  thus  emphasized.  The 
rule  which  prevents  recovery  for  the  negligence  of  a  fellow  servant 
is  perfectly  general  in  its  scope,  and  the  ignorance  of  the  injured 
person  as  to  the  dangers  of  his  environment  at  a  certain  conjuncture 
must  be  characterized  as  an  entirely  irrelevant  circumstance.  So 
far  as  this  factor  is  concerned,  the  rationale  of  the  doctrine  of  com- 
mon employment  requires  the  conclusion  that  the  injured  servant's 
knowledge  or  lack  of  knowledge  is  not  material,  except  so  far  as  it 
had  relation  to  his  connection  with  the  delinquent  coemployee.  If 
he  knew  that  he  was  to  work  under  the  orders  of  another  person,  he- 
must  necessarily  have  known  that,  in  the  normal  course  of  things, 
he  would  be  exposed  to  the  risk  of  being  injured  by  the  latter's  negli- 
gence. A  general  acceptance  of  the  risk  being  thus  imputed,  it  can 
make  no  difference  under  which  of  the  many  possible  forms  the 
breach  of  duty  may  ultimately  take  effect. 

h.  Inability  of  master  or  superior  agents  to  supervise  all  details  of 
the  worlc. — Another  consideration  relied  on  is  that  the  manager  of 
an  entire  establishment  (or  the  master  himself)  cannot  be  present 
everywhere  in  person  to  direct  the  employees  in  their  work,  but 
must,  of  necessity,  give  orders  through  others.*     But  this  is  a  fact 

as  the  overseer,  director,  and  architect  3  Missouri  P.  R.  Co.  v.  Peregoy  ■ 
of  it."  (1887)  36  Kan.  424,  14  Pac.  7.  Corn- 
Compare  the  language  in  the  dissent-  pare  the  grounds  assigned  for  the  de- 
ing  opinion  of  Turney,  J.,  in  Knoxville  eisions  in  Thompson  v.  Chicago,  M.  & 
Iron  Co.  V.  Dohson  (1881)  7  Lea,  3G7,  St.  P.  R.  Co.  (1883)  4  McCrary,  629, 
denying  that  one  whose  duty  it  was  to  14  Fed.  564;  Consolidated  Goal  Co.  v. 
retemper  the  knives  of  a  nail  machine  Womhaoher  (1889)  31  111.  App.  288 
was  the  fellow  servant  of  a  feeder  of  (1890)  134  III.  57,  24  N.  E.  627.  But, 
the  machine,  the  ground  taken  being  in  the  latter  case  at  least,  no  stress  is 
that  the  one  duty  was  a  matter  of  intended  to  be  laid  on  the  character  and" 
skill;  the  other  simply  mechanical,  re-  effects  of  the  negligent  order, 
quiring  no  skill.  *  See  the  extract  from  Dixon  v.  JBan- 
iNofthmlle,  C.  &  St.  L.  R.  Co.  v.  ken  (1852)  14  Sess.  Cas.  2d  series,  420, 
Wheless  (1882)  10  Lea,  741,  43  Am.  1  Am.  Ry.  Cas.  569,  in  note  7,  infra; 
Rep.  317.  See  the  quotation  under  also  Dowling  v.  Allen  (1881)  74  Mo., 
subd.  c,  infra.  13,  41  Am.  Rep.  298. 
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the  significance  of  which  depends  entirely  on  the  standpoint.  There 
is  no  reason  why  it  should  not  be  deemed  equally  appropriate  to 
serve  as  a  justification  of  the  theory  that  a  servant  assumes  the  risks 
of  his  superior's  negligence,  and  such  is  actually  the  use  made  of 
it  by  the  courts  in  which  that  doctrine  is  accepted.  See  §  1442,  ante. 
It  cannot  be  of  any  force  unless  and  until  the  conclusion  has,  on  other 
grounds,  been  arrived  at,  that  the  doctrine  of  the  assumption  of  a 
coservant's  negligence  shall  not  extend  to  cases  in  which  an  employee 
has  been  deputed  to  give  orders  at  times  and  places  at  which  it  ia 
impossible  for  the  master  or  his  general  agent  to  be  present.  To 
conceive  of  an  order  of  a  subordinate  foreman  as  being  in  effect  an 
order  of  the  master  or  his  general  agent,  for  the  reason  that  the  latter 
has  actually  or  impliedly  instructed  the  workmen  to  do  whatever  the 
former  directs  them  to  do,  does  not  strengthen  the  theory  here  criti- 
cised. Such  a  conception,  it  is  obvious,  really  begs  the  whole  question 
which  has  to  be  determined,  viz.,  whether  the  subordinate  foreman  ia 
to  be  regarded  as  an  employee  who  stands  in  the  place  of  his  superior.* 
c.  Obligation  of  servant  to  obey  his  superior. — From  the  language 
used  in  some  cases  it  would  seem  that  a  sufficient  foundation  for  the 
superior  servant  doctrine  is  by  some  judges  supposed  to  be  furnished 
by  the  obligation  of  a  subordinate  to  obey  the  orders  of  those  who  are 
set  in  authority  over  him.* 

5  See  Bowling  v.  Allen  (1881)  74  Mo.  his  willingness  to  assume  the  risk  grow- 
13,   41   Am.  Rep.   298.  ing   out   of    the   possible   negligence   of 

6  "In  exercising  this  power  he  does  one  who,  while  a  servant  to  their  com- 
not  stand  upon  the  same  plane  with  mon  master,  stands  to  himself  in  the 
those  under  his  control.  His  position  light  of  a  superior  whose  commands  and 
is  one  of  superiority.  When  he  gives  directions  he  is  bound  to  obey;  for  so  to 
an  order  within  the  scope  of  his  au-  hold,  in  the  case  of  a  corporation  like 
thority,  if  not  manifestly  unreasonable,  this  defendant,  which  can  only  operate 
those  under  his  charge  are  bound  to  through  its  agents  and  employees, 
obey,  at  the  peril  of  losing  their  situa-  would  be  to  absolve  it  from  all  respon- 
tions;  and  such  commands  are,  in  con-  sibility  to  those  in  its  employment." 
templation  of  law,  the  commands  of  the  Cowries  v.  Richmond  &  D.  R.  Go.  ( 1881 ) 
company,  and  hence  it  is  held  respon-  84  N.  C.  309,  37  Am.  Rep.  620. 

sible   for    the    consequences."      Chicago  The  test  is  whether  the  subordinates 

&  A.  R.  Co.  V.  Mwy  (1884)   108  111.  288.  "have  just  reason  for  believing  that  the 

"In  entering  the   service   of  the   de-  failure  or  refusal  to  obey  the  superior 

fendant,   the  plaintiff  might  be  and  is  will  or  may  be  followed  by  a  discharge." 

presumed  to  understand  and  take  upon  Turner  v.  Ooldsboro  Lumber  Co.   (1896) 

himself  every  risk  naturally  pertaining  119  N.   C.   387,  26   S.  E.   23.     But  the 

to    such   service,    and,    amongst   others,  language  held  in  North  Carolina  is  not 

that  which  may  proceed  from  the  pos-  of  a  uniform  tenor  in  this  connection, 

sible   carelessness   of   such   fellow   serv-  See  the  extract  from  Patton  v.  Western 

ants  as  he  must  know,  from  the  very  'North  Carolina  R.  Co.  (1887)   96  N.  C. 

nature  of  the  employment,  he  may  be  455,  1  S.  E.  863,  in  note  7,  infra. 

required  to  associate  with  in  the  per-  In  other  cases  it  has  been  laid  down 

formance   of  his  duties.     But  no   such  that  the   rule  is  not   based   "upon  the 

presumption  is  or  should  be  raised,  of  idea   of   the   relative   rank   of   the   two 
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d.  Duty  to  use  care  in  giving  orders  regarded  as  one  of  the  non- 
delegable duties  of  the  master. — (See  also  §  1506,  ad  finem,  post.) — 
Another  suggested  basis  for  the  doctrine  is  that  the  duty  of  using  rea- 
sonable care  in  giving  orders  to  servants  is  one  of  those  obligations 

servants,  or  the  general  superiority  of  look  to  the  corporation,  and  not  to  its 
the  one  in  position,  intelligence,  or  agent  alone,  for  indemnity  for  loss 
skill,  or  in  the  wages  received,  but  upon  arising  to  them  from  his  unskilfulness 
the  ground  that  the  one  is  placed  under  or  culpable  negligence.  Nor  can  we 
the  orders  and  directions  of  the  other,  perceive  how  public  policy  could  be 
and  required  to  submit  to  and  obey  subserved  by  the  irresponsibility  of  the 
such  orders  in  the  performance  of  his  corporation  in  such  a  case.  Such  exemp- 
duties;  that  the  'inferior'  is  placed  in  tion,  if  known,  might  possibly  stimulate 
the  position  of  a  servant  to  the  'supe-  the  subordinates  to  a  more  vigilant 
rior.'  In  such  cases  the  superior  is  observance  of  the  engineer's  con- 
held  to  represent  the  master."  Nash-  duct;  but  why  should  they  be  left  to 
ville,  C.  c£-  St.  L.  B.  Co.  v.  Wheless  depend  on  that  which  could  be  of  lit- 
(1882)  10  Lea,  741,  43  Am.  Rep.  317;  tie,  if  any,  avail  to  prevent  the  unskil- 
IlUnois  C.  R.  Co.  v.  Spence  (1893)  93  fulness  or  negligence  of  a  superior 
Tenn.  173,  42  Am.  St.  Rep.  907,  23  S.  above  their  dictation  or  control?  In 
W.  211.  undertaking  their  perilous  service,  they 
Among  the  states  which  adopt  this  might  be  presumed  to  risk  the  hazards 
theory  may,  perhaps,  be  numbered  Ken-  necessarily  incident  to  their  employ- 
tucky,  though  the  following  extract  ment;  and  as  they  could  not  expect  in- 
from  the  leading  case  of  Louisville  &  N.  fallibility  in  the  management  of  the 
R.  Co.  V.  Collins  (1865)  2  Duv.  114,  87  locomotive  and  its  running  train,  and 
Am.  Dec.  486,  shows  that  in  some  re-  as  they  knew  that  the  most  faithful 
spects,  notably  in  respect  to  the  distinc-  and  skilful  managers  occasionally  lapse 
tion  taken  between  the  effects  of  gross  iuto  common  blunders  and  ordinary 
and  ordinary  negligence,  the  views  of  negligence,  the  law  might  imply  an 
this  court  place  it  in  a  class  by  itself  agreement  to  risk  their  possible  occur- 
( see  §  1478,  pos*)-  "In  the  employment  rence.  But  the  corporation  being  under 
and  control  of  his  subordinates,  the  en-  an  implied  obligation  to  provide  sound 
gineer  acts  as  the  representative  agent  and  safe  cars  and  engines  and  a  com- 
of  the  common  superior, — the  corpora-  petent  and  faithful  engineer,  his  subor- 
tion.  They  have  no  authority  to  con-  dinates  cannot  reasonably  be  presumed 
trol  or  resist  him  in  his  allotted  sphere  to  expect  or  to  hazard  his  gross  negli- 
of  service;  and  why,  then,  should  the  gence,  which  borders  on  fraud  and 
law  imply  a  contract  to  trust  him  alone,  crime ;  and  it  seems  to  us  therefore, 
and  never  look  to  the  corporation  as  that  while  the  corporation  may  not  be 
his  employer  and  constituent,  for  in-  responsible  to  them  for  his  ordinary 
demnity  for  damage  resulting  from  his  negligence,  both  justice  and  policy  re- 
wilful  wrongs  or  grossly  negligent  omis-  quire  that  it  should  be  held  liable  for 
sions?  When  they  engaged  to  serve  un-  his  gross  negligence  as  its  chief  and 
der  him,  perhaps  they  knew  nothing  of  controlling  agent  in  the  management 
his  trustworthiness  or  his  credit;  but  of  its  running  train.  .  .  .  The  only 
they  knew  that  they  would  serve  a  cor-  consistent  or  maintainable  principle  of 
poration,  and  probably  faith  in  its  re-  the  corporation's  responsibility  is  that 
sponsibility  and  protection  induced  of  agency.  Qui  faoit  per  alvam  fadt 
them  to  venture  into  its  service;  and  P^r  se.  It  is  therefore  responsible  for 
this  faith  may  be  presumed  to  include  the  negligence  or  unskilfulness  of  its 
an  assurance  of  safety  as  well  as  of  engineer  as  its  controlling  agent  in  the 
pay.  Perhaps  if  they  had  understood  management  of  its  locomotives  and  run- 
that  the  corporation  would  not  be  re-  ning  cars,  and  that  responsibility  is 
sponsible  for  the  conduct  of  its  engi-  graduated  by  the  classes  of  persons 
neer,  they  would  never  have  risked  such  injured  by  the  engineer's  neglect  or 
service  under  him.  The  contract  im-  want  of  skill;  as  to  strangers,  ordinary 
plied  by  law  would,  therefore,  rather  negligence  is  sufficient;  as  to  subordi- 
seem  to  be  that  the  subordinates  should  nate     employees     associated     with    the 
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which  the  master  cannot  delegate  so  as  to  absolve  himself  from  lia- 
bility for  their  nonperformance  or  improper  performance.  This 
theory  seems  to  furnish  the  only  really  satisfactory  explanation  of 
the  liability  imposed,  as  it  brings  this  particular  exception  to  the 
coservant  rule  into  line  with  the  others,  which  rest  upon  the  repre- 
sentative character  of  the  negligent  employee.''     Such  a  standpoint 


engineer  in  conducting  the  cars,  the  neg- 
ligence must  be  gross;  but  as  to  em- 
ployees in  a  different  department  of 
service,  unconnected  with  the  running 
operations,  ordinary  negligence  may  be 
sufiBcient.  Among  common  laborers,  con- 
stituting a  distinct  class,  all  standing 
on  the  same  platform  of  equality  and 
power,  and  engaged  in  a  merely  inci- 
dental, but  independent,  service,  no  one 
of  them,  as  between  himself  and  his 
<:oequals,  is  the  corporation's  agent,  and 
therefore  it  is  not,  on  the  principle  of 
agency  or  otherwise,  responsible  for 
damage  to  one  of  them  resulting  from 
the  act  or  omission  of  another  of  them, 
although  each  of  the  company's  employ- 
ees would  be  its  agent  as  to  entire 
strangers  to  it."  But  when  it  is  re- 
membered that  what  is  really  wanted  is 
some  reason  which  will  be  adequate  to 
justify  introducing  an  exception  to  the 
general  rule  that  the  risks  of  a  fellow 
servant's  negligence  are  assumed,  this 
conception  is,  it  is  obvious,  quite  irrele- 
vant. There  is  no  such  essential  incom- 
patibility between  an  agreement  not 
to  hold  the  master  liable  for  a  fellow 
servant's  acts,  and  a  duty  to  obey  the 
same  fellow  servant's  orders,  that  it  is 
warrantable  to  suppose  the  implication 
of  the  agreement  to  be  excluded  by  the 
existence  of  the  duty. 

'  The  language  of  the  following  elabo- 
rate exposition  of  the  doctrine  in  the 
early  case  of  Cleveland,  G.  &  C.  R.  Go. 
V.  Keary  (1854)  3  Ohio  St.  204,  where 
a  railway  company  was  held  liable  for 
the  negligence  of  a  conductor,  is  unduly 
wide,  in  so  far  as  it  supposes  the  exist- 
ence of  a  general  obligation  in  the  mas- 
ter to  "superintend  and  control  the 
forces  he  employs;"  for  such  a  princi- 
ple, if  carried  to  its  logical  conclusion, 
would  make  him  the  supervisor  of  every 
act  of  every  servant,  and  thus  sweep 
away  the  whole  doctrine  of  coservice. 
But  otherwise  it  is  a  sound  and  lucid 
presentment  of  the  considerations  by 
which  the  inference  of  an  acceptance  of 
the  risk  of  a  fellow  servant's  negligence 


in  this  particular  instance  may  be 
deemed  to  be  negatived.  "No  one  has 
the  right  to  put  in  operation  forces  cal- 
culated to  endanger  life  and  property, 
without  placing  them  under  the  control 
of  a  competent  and  ever-active  super- 
intending intelligence.  Whether  he  un- 
dertakes it,  or  procures  another  to  rep- 
resent him,  the  obligation  remains  the 
same,  and  a  failure  to  comply  with  it 
in  either  case  imposes  the  duty  of  mak- 
ing reparation  for  any  injury  that  may 
ensue.  When  one  enters  his  employ- 
ment in  a  subordinate  situation,  and 
agrees  to  be  subject  to  his  orders,  either 
directly  or  indirectly  given,  he  has  a 
right  to  expect  that  his  employer  will 
perform  the  duty  resting  upon  him  to 
furnish  suitable  machinery  and  control 
it  with  care  and  prudence.  Whenever 
the  law  recognizes  duties  it  imposes  cor- 
responding obligations.  It  is  the  duty 
of  the  owner  to  superintend  and  con- 
trol the  forces  he  employs,  and  the  duty 
of  the  servant  to  obey  and  perform  un- 
der his  directions;  and  certainly,  in  the 
absence  of  positive  stipulations,  the  law 
will  not,  as  between  themselves,  throw 
those  which  belong  to  the  one  on  to  the 
other,  or  refuse  to  enforce  the  obliga- 
tions which  either  may  have  incurred. 
As  corporations  can  act  only  through 
their  agents  and  officers  authorized  to 
exercise  the  functions  conferred  by  their 
charters,  there  is  much  force  in  the 
view  .  .  .  that  the  superintendent 
(and  conductor  when  running  a  train) 
of  a,  railroad  ought  to  be  regarded  as 
the  proper  representatives  of  the  com- 
pany, and  their  acts  considered  as  thoso 
of  the  company.  But  I  do  not  think  it 
necessary  to  insist  upon  this  position. 
Let  the  company  be  liable  only  upon 
the  maxim,  respondeat  superior,  or  up- 
on the  obligations  arising  out  of  the 
contract  of  service  and  in  either  view 
their  liability  for  injuries  to  their  sub- 
ordinates, caused  by  the  carelessness  of 
the  conductor  they  have  placed  over 
them,  in  charge  of  the  train,  is,  in  our 
opinion,     sufficiently     apparent.       This 
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is  fully  -warranted  by  the  fact  that  the  power  of  controlling  the  de- 
tails of  the  work  to  be  done  is,  as  shown  in  §  18,  ante,  the  very  ele- 


conclusion  rests  wholly  upon  the  idea 
that  the  company,  from  the  very  nature 
of  the  contract  of  service,  is  under  ob- 
ligations to  them,  as  well  as  they  to  the 
company;  and  that  amongst  these  obli- 
gations is  that  of  superintending  and 
controlling,  with  skill  and  care,  the 
dangerous  force  employed,  upon  which 
their  safety  so  essentially  depends.  For 
this  purpose  the  conductor  is  employed, 
and  in  this  he  directly  represents  the 
company.  They  contract  for  and  en- 
gage his  care  and  skill.  They  commis- 
sion him  to  exercise  that  dominion  over 
the  operations  of  the  train  which  es- 
sentially pertains  to  the  prerogatives  of 
the  owner;  and  in  its  exercise  he  stands 
in  the  place  of  the  owner,  and  is  in  the 
discharge  of  a  duty  which  the  owner,  as 
a  man  and.  a  party  to  the  contract  of 
service,  owes  to  those  placed  under  him, 
and  whose  lives  may  depend  on  his  fidel- 
ity. His  will  alone  controls  everything, 
and  it  is  the  will  of  the  owner  that  his 
intelligence  alone  should  be  trusted  for 
this  purpose.  This  service  is  not  com- 
mon to  him  and  the  hands  placed  under 
him.  They  have  nothing  to  do  with  it. 
His  duties  and  their  duties  are  entirely 
separate  and  distinct,  although  both 
necessary  to  produce  the  result.  It  is 
his  to  command  and  theirs  to  obey  and 
execute.  No  service  is  common  that 
does  not  admit  a  common  participa- 
tion; and  no  servants  are  fellow  serv- 
ants when  one  is  placed  in  control  over 
the  other.  The  servants  employed  to 
execute  cannot  recover  for  injuries  aris- 
ing from  a  failure  in  that  part  of  the 
business  committed  to  them,  because  it 
is  their  failure,  and  not  that  of  their 
employer;  and  although  it  should  hap- 
pen from  the  negligence  of  but  one  of 
them,  yet  each  one  entered  the  common 
service  with  a  knowledge  that  others 
must  be  engaged,  and  they  were  jointly 
bound  to  perform  what  was  jointly 
intrusted  to  them,  and  public  policy 
may  be  concerned  in  their  keeping  a 
supervision  over  each  other  for  the 
purpose.  But  how  this  can  be  made  to 
extend  to  the  conductor,  over  whose 
acts  they  have  no  supervision  or  con- 
trol, and  are  not  presumed  to  be  pos- 
sessed of  the  requisite  intelligence  for 
the  purpose,  we"  are  wholly  unable  to 
see;   and  equally  so,  how  the  safety  of 


travelers  is  likely  to  be  jeopardized  by 
adding  to  the  responsibility  of  the  con- 
ductor for  his  carelessness  that  of  the- 
company  that  places  him  in  power. 
.  .  .  While  the  principle  of  respond- 
eat superior  is  as  old  as  the  law  itself, 
it  is  everywhere  admitted  that  no  ex- 
ception to  its  operation,  as  is  now  con- 
tended for,  was  ever  asserted  until  the- 
case  of  Priestley  v.  Foioler  [(1837)  3- 
Mees.  &  W.  1  Murph.  &  H.  305,  1 
Jur.  987,  19  Eng.  Rul.  Cas.  102]  it  was 
decided.  That  case  and  those  made- 
upon  its  authority  in  England  and 
America  have  all  proceeded  upon  the 
general  ground  of  exempting  the  master 
from  responsibility  to  one  servant  for 
injuries  arising  from  the  carelessness 
of  another  engaged  in  the  common  serv- 
ice, because  the  servant,  by  his  contract, 
takes  these  risks  upon  himself.  None 
of  them  have  in  terms  declared  that 
he  is  not  liable  for  the  negligent  and 
careless  conduct  of  him  to  whom  he 
delegates  the  power  of  control  and  com- 
mand over  them.  The  court  whose  au- 
thority has  been  must  relied  on  in  this, 
country  has  expressly  refused  to  de- 
clare it.  Even  to  this  extent  the  doc- 
trine has  been  resolutely  resisted  at 
every  step  by  distinguished  jurists.  To 
speak  of  it,  therefore,  as  a  settled  prin- 
ciple of  the  common  law,  is  to  confound 
ideas.  To  adopt  it  without  a  conviction 
of  its  justice  and  propriety  is  to  abuse- 
the  power  with  which  the  law  has  in- 
vested us.  Our  plain  duty  is  to  endeav- 
or to  ascertain  the  true  nature  of  the 
relation  between  the  parties  and  the 
inherent  elements  of  the  contract  on- 
which  it  is  founded,  and  from  them  de- 
duce the  principle  that  ought  to  gov- 
ern .  .  .  Tested  in  this  manner  it 
seems  to  us  clear,  in  a  case  like  the 
present,  that,  as  between  the  company 
and  those  employed  to  labor  in  subor- 
dinate situations  under  the  control  of 
a  superior,  two  distinct  classes  of  obli- 
gations arise, — the  one  resting  upon  the 
company  and  the  other  upon  the  serv- 
ants,— and  both  founded  upon  what 
each,  either  expressly  or  impliedly,  has 
agreed  to  do  in  execution  of  the  con- 
tract. It  is  the  duty  of  the  company 
to  furnish  suitable  machinery  and  ap- 
paratus, and,  as  they  reserve  the  gov- 
ernment   and    control    of    the    train    to- 
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ment  which  serves  to  distinguish  one  who  is,  from  one  who  is  not, 
■a.  master  as  regards  the  injured  person.    It  is  a  perfectly  logical  and 

themselves,  and  intrust  no  part  of  it  to    make  up  for  its  defects  by  the  atten- 
these  servants,  to  control  it  and  them    tion  necessary  to  prevent  such   injury, 
with  prudence  and  care.     As  the  neces-    In  his  obligation  is  equally  included,  as 
flity  for  this  prudence  and  care  is  con-    he    cannot    do   everything   himself,    the 
stant  and  continuing,  the  obligation  is    duty  to  have  all  acts  by  others  whom  he 
performed   only   when   it   is    constantly    employs  done  properly  and  carefully,  in 
exercised,    and    they    cannot    rid   them-    order    to    avoid    risk.      This    obligation 
.selves    of    it    by    devolving    this    power    is  not  less  than  the  obligation  to  pro- 
iipon    the    conductor.      If   they    intrust    vide  for  the  safety  of  the  lives  of  his 
him  with  its  exercise,   in  the  language    servants  by  fit  machinery.     The   other 
•of  Judge  Story,  they  'in  effect  warrant    servants    are   employed   by    him   to    do 
his    fidelity   and   good   conduct.'     It   is    acts    which,    of    course,    he    cannot    do 
the   duty   of   the   servants   to   obey   the    himself,   but   they   are    acting   for   him 
orders  of  the  superior  thus  placed  over    and   instead   of   himself,    as   his   handfe. 
them,   and   to   perform   as   he   shall   di-    For   their   careful   and   cautious   atten- 
rect.    If  they  fail  to  do  this,  and  injure    tion  to  duty,  and  for  their  want  of  vigi- 
•each   other,   they   violate   their   engage-    lance,  and  for  their  neglect  of  precau- 
Tnents   to  the   company,   and  are   alone    tion,   by  which   danger   to  life  may  be 
answerable    for    the    wrongs    they    may    caused,  he  is  just  as  much  responsible 
do.     In  such  case  there  is  no  failure  of    as    he   would   be    for    such   misconduct 
the    company   to    do   what,    as   between    on   his   own   part   if   he   were   actually 
them  and  these  servants,  it  was  under-    working  or  present.     And   this  partic- 
atood   they   should   do,   when  the   serv-    ularly   holds   as   to   the    person    he    in- 
ants    entered    the    service.      But    they    trusts   with   the    direction   and   control 
cannot  be   made  to  bear  losses  arising    over  any  of  his  workmen,  and  who  rep- 
from    carelessness     in     conducting    the    resents  him  in  such  a  matter." 
train,   over  which  their  employer  gave        Other  judicial  statements  of  the  same 
them  no   power   or   control,   either  sep-    tenor  are  the  following:    "The  master, 
■arately  or  collectively,  until  we  are  pre-    by  appointing  a  foreman  or  other  per- 
pared  to  say  that  justice  and  public  pol-    son  to  superintend  work,  with  power  to 
icy    require    the    consequences    of    duty    direct  the  men  under  him  when  and  how 
omitted  by  one  party  to  be  visited  upon    to    do    it,   thereby    devolves   upon    such 
the     other,     although     stripped     of    all    person  the  performance  of  those  duties 
power  to  prevent  such  consequences."        personal  to  the  master."    Miller  v.  Mis- 
This  opinion  was  largely  based  on  the    souri  P.  B.  Co.   (1891)   109  Mo.  350,  32 
Scotch  case  of  Dixon  v.  Ranken   (1852)     Am.  St.  Rep.  673,  19  S.  W.  58. 
14  Sc.  Sess.  Cas.  2d  series,  420,  1  Am.        "There    seems    to    be    no    well-settled 
Ry.  Cas.  569    (afterwards  overruled  by    rule  that  classifies  the  agents  and  serv- 
the  House  of  Lords  in  Bartonshill  Coal    ants   of   a    common    employer,    whether 
■Co.  V.  Reid  [1858]  3  Macq.  H.  L.  Cas.    natural  or  artificial,  first,  into  such  as 
266,    19    Eng.    Rul.    Cas.    107),    where    have    authority    to    represent,    act    for. 
Lord  Justice  Clerk  reasoned  thus :  "The    and  in  the  place  of,  the  employer  in  re- 
master's    primary    obligation    in    every    spect  to  the  persons,  business,  matters, 
•contract  of  service  in  which  his  work-    and  things  wherewith  they  are  charged ; 
men  are  employed  in  a  hazardous  and    and,    secondly,    such    as    have    no    such 
dangerous    occupation    for    his    interest    authority,  but  are  merely  fellow  serv- 
and  profit  is  to  provide  for  and  attend    ants.    But,  without  regard  to  such  rule, 
to  the  safety  of  the  men.     That  is  his    there  is  no  reason  why  such  authority 
first  and  leading  obligation,  paramount    may    not   be    specially    conferred    upon 
«ven  to  that  of  paying  for  their  labor,    any  such  agent  or  servant.    In  this  case 
This    obligation    includes    the    duty    of    the  burden  of  proving  the  authority- 
furnishing  good   and   sufficient  machin-    its  extent   and   compass — by  competent 
ery  and  apparatus,  and  of  keeping  the    evidence,    would    rest    upon    the    party 
same  in  good  condition, — and  the  more    alleging   it,    unless   the    nature    of    the 
rude  and  cheap  the  machinery,  and  the    agency   or  employment  implied  its  ex- 
more   liable   on   that   account  to   cause    istence  and  extent.     Thus,  an  employer 
injury,    the    greater    his    obligation    to    might  confer  upon  a  particular  laborer 
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rational  position  to  take,  that,  where  this  essentially  characteristic 
function  is  involved,  the  rule  as  to  assumption  of  risks  shall  give 


charged  to  do  a  particular  sort  of  serv- 
ice, but  who  simply,  by  the  nature  of 
his  employment,  would  have  no  author- 
ity to  represent  or  bind  his  principal 
in  any  respect,  power  to  employ  other 
like  laborers  with  himself  to  do  the 
service  to  be  done,  to  direct  and  com- 
mand them  When,  where,  and  how  to 
work,  to  control  and  superintend  them, 
and  to  discharge  them  from  employment 
in  his  discretion,  although  he  should 
labor  with  and  as  one  of  them.  And 
there  can  be  no  question  that  the  em- 
ployer would  be  answerable  for  the  mis- 
feasance or  nonfeasance  of  such  agent 
in  the  course  of  his  employment  and  in 
the  exercise  of  the  power  thus  conferred 
upon  him.  This  is  so  because  the  agent 
in  such  case  would  be  expressly  author- 
ized to  represent,  act  for,  and  in  the 
place  of,  his  employer  in  the  business 
designated  and  within  the  compass  of 
the  power  conferred.  And  so,  in  the 
case  before  us,  although  the  section 
master  or  foreman  might  not  have  au- 
thority, arising  from  the  nature  of  his 
employment,  to  bind  the  defendant  for 
his  acts  toward,  and  his  commands  to, 
his  fellow  servants,  yet,  if  the  defend- 
ant conferred  upon  him  power  and  au- 
thority to  employ  laborers — fellow  la- 
borers with  himself — to  work  on  the 
section  of  the  road  wherewith  he  was 
charged,  and  authority  to  superintend 
them,  to  give  them  orders  and  com- 
mands in  the  line  of  work  to  be  done, 
which  they  were  bound  to  obey,  and  to 
discharge  them  from  such  employment, 
in  his  discretion,  as  alleged  in  the  com- 
plaint and  as  the  evidence  introduced 
on  the  trial  tended  to  prove,  the  defend- 
ant would  be  liable  for  his  misfeasance 
and  nonfeasance  in  the  course  of  the  ex- 
ercise of  his  authority  thus  conferred  by 
it.  This  is  so  upon  the  plainest  principles 
of  law  applicable  to  and  governing  the 
relations  of  principal  and  agent  to- 
wards each  other  and  third  persons. 
This  case  is  not  like  the  ordinary  one 
of  injury  done  by  one  fellow  servant 
acting  as  foreman  or  leader  of  several 
or  many  laborers,  to  one  of  his  fellow 
servants.  The  complaint  expressly  al- 
leges that  the  section  master  named  was 
agent  and  servant,  and  'had  full  power 
and  authority  of  the  said  defendant  to 
hire  and  discharge  hands  and  servants 


in  that  behalf  on  said  section,  and  who 
was  the  superior  of  the  said  plaintiff  in 
that  behalf,  whose  orders  and  com- 
mands in  the  line  of  said  service,  as  the 
agent,  foreman,  and  boss  of  the  said 
defendant,  the  said  plaintiff  was  law- 
fully bound  to  obey;'  and  there  are  oth- 
er similar  allegations  to  the  same  effect. 
Evidence  was  introduced  on  the  trial 
to  prove  this  material  allegation,  and 
the  jury  found  by  their  verdict  that  it 
was  true.  So  it  appears  that  the  sec- 
tion master  in  this  case  was  not  simply 
a  fellow  servant  of  the  plaintiff,  but  as 
well  the  agent  of  the  defendant,  charged 
with  authority  to  employ,  control,  and 
command  the  plaintiff  as  to  the  labor 
he  should  do  on  the  railroad  of  the  de- 
fendant while  he  was  so  in  its  service, 
and  to  discharge  him  from  such  service, 
just  as  its  president  or  other  leading 
executive  officers  might  have  done;  and 
the  defendant  must  therefore  be  held 
liable  for  his  misfeasance  in  the  course 
of  his  agency,  just  as  if  the  same  had 
been  done  by  its  chief  executive  officer." 
Patton  V.  Western  North  Carolina  R. 
Co.  (1887)  96  N.  C.  455,  1  S.  E.  863. 
The  following  passage  from  a  Minne- 
sota case  is  also  instructive  in  this  con- 
nection, though  it  must  be  remembered 
that  in  that  state  the  superior  servant 
doctrine  has  never  been  accepted: 
"Where  a  large  number  of  men  are  em- 
ployed upon  the  same  work,  it  is  es- 
sential that  reasonable  orders  regulat- 
ing their  conduct  and  assigning  them 
proper  places  in  which  to  work  should 
be  given.  It  is  the  duty  and  the  right 
of  the  master  to  give  orders  and  direct 
the  places  where  his  servant  shall  work. 
.  .  .  A  workman  when  ordered  from 
one  part  of  the  work  to  another  cannot 
be  allowed  to  stop,  examine,  and  ex- 
periment for  himself  in  order  to  ascer- 
tain if  the  place  assigned  to  him  is  a 
safe  one;  and  therefore  in  obeying  the 
order,  ...  he  has  a  right  to  rely 
upon  a  faithful  discharge  of  the  mas- 
ter's duty  to  use  ordinary  care  to  warn 
and  protect  him  against  unusual  dan- 
gers. Any  rule  or  doctrine  which  de- 
prives the  workman  of  this  right  and 
protection  when  the  master  delegates 
the  power  and  duty  of  giving  such  or- 
ders to  a  subordinate,  no  matter  how 
high  or  low  his  rank  or  grade,  is  un- 
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way  to  the  rule  which  makes  certain  obligations  of  the  master  non- 
assignable.* 

ISTot  the  least  of  the  merits  of  this  mode  of  explaining  the  rationale 
of  the  doctrine — and  it  is  a  merit  which  none  of  the  other  theories 
possess — is  that  it  furnishes  a  simple,  clearly  defined  issue  upon 
which  the  controversy  between  the  opposing  schools  of  thought  which 
reject  and  which  accept  the  superior  servant  doctrine  may  be  con- 
centrated. The  advantages  of  such  a  situation  in  dialectics  are  as 
obvious  as  they  are  impleading. 

e.  Summary. — Whichever  of  the  above  explanations  of  the  doc- 


supported  by  reason,  violates  all  con- 
siderations of  justice,  and  is  not  sup- 
ported by  the  weight  of  authority." 
Carlson  v.  Northwestern  Teleph.  Exch. 
Go.  (1896)  63  Minn.  438,  65  N.  W. 
914.  Strictly  speaking,  this  reasoning 
is,  it  should  be  remarked,  applicable 
in  its  entirety  only  to  one  particular 
kind  of  order,  viz.,  that  which  takes  a 
servant  to  a  new  place  of  work  with- 
out giving  him  time  to  examine  his 
surroundings.  If,  however,  the  prop- 
ositions here  laid  down  are  unreserved- 
ly accepted,  it  is  difficult  to  see  what 
logical  halting  place  there  can  be  short 
of  an  adoption  of  the  superior  servant 
doctrine.  But  when  tested  by  the 
earlier  and  later  decisions  in  this 
state,  the  case  cannot  be  sustained 
except  on  the  narrow  ground  of  a 
breach  of  the  duty  of  instruction  or 
warning.     See    §   955,   ante. 

See  also  Moon  v.  Richmond  &  A.  R. 
Go.  (1884)  78  Va.  745,  49  Am.  Eep. 
401;  Griswell  v.  Pittsburgh,  G.  &  St. 
L.  R.  Go.  (1888)  30  W.  Va.  798,  6  S.  E. 
31 ;  Sohroeder  v.  Ghioago  <&  A.  R.  Co. 
(1891)  108  Mo.  322,  18  L.E.A.  827,  18 
S.  W.  1094;  Foster  y.  Missouri  P.  R. 
Go.  (1893)  115  Mo.  165,  21  S.  W.  916; 
Bloyd  V.  St.  Louis  &  S.  F.  R.  Co. 
(1893)  58  Ark.  66,  41  Am.  St.  Eep.  85, 
22  S.  W.  1089 — which  all  proceed  more 
or  less  upon  the  theory  that  the  duty 
of  supervision  is  nonassignable. 

8  In  discussing  this  particular  aspect 
of  an  employer's  responsibility  Messrs. 
Shearman  &  Eedfield  (1  Neg.  §  233) 
seem  to  the  present  writer  to  put  the 
case  for  their  own  side  of  the  question 
much  more  strongly  than  the  authori- 
ties really  warrant.  There  is  a  wide 
distinction  between  tlie  theory  that  the 
master  must  answer  for  the  results  of  a 
negligent  order  when  it  is  given  by  a 


general  or  departmental  manager,  and 
the  theory  that  any  employee  to  whom 
the  power  of  control  is  delegated  is  a 
vice  principal.  This  distinction,  it  is 
submitted  with  all  deference,  the  learn- 
ed authors  have  not  fully  appreciated; 
otherwise  they  would  hardly  have  cited 
in  support  of  their  views  the  decisions 
of  the  Federal  courts,  or  of  Alabama, 
Connecticut,  Georgia,  Colorado,  Minne- 
sota, Oregon,  Vermont,  Washington, 
Louisiana,  Wyoming,  and  Indiana.  As 
the  summary  of  decisions  in  chapter 
Lxni.,  post,  indicates,  these  are  all  juris- 
dictions in  which  responsibility  cannot 
be  fixed  upon  the  master  merely  by 
showing  that  the  injury  was  caused  by 
complying  with  the  orders  of  a  control- 
ling employee.  South  Carolina,  the  de- 
cisions in  which  are  also  relied  upon,  is 
a  more  doubtful  state;  but  in  the  de- 
cisions as  they  stand  (see  summary  in 
chapter  Lxm.,  post),  it  can  scarcely  be 
classed  as  one  of  those  which  accept 
the  superior  servant  doctrine  in  the 
sense  contended  for.  Virginia  and  West 
Virginia,  which  supported  the  theory  of 
the  learned  authors  at  the  time  their 
treatise  was  compiled,  have  now  gone 
over  to  the  opposite  camp.  See  sum- 
mary in  chapter  LXiii.,  post. 

It  is  noticeable  that  the  phraseology 
employed  in  stating  the  nature  of  the 
supervision  exercised  by  a  foreman  oft- 
en suggests  his  representative  character 
from  the  point  of  view  adverted  to  in 
the  text, — as,  where  he  is  described  as 
an  agent  "who  directs  the  manner  of 
executing  the  particular  work"  {Herri- 
man  v.  Chicago  &  A.  R.  Co.  [1887] 
27  Mo.  App.  435)  ;  or  as  one  who  has 
"control  of  work  and  authority  to  di- 
rect how,  when,  and  where  it  should  be 
done"  (Gox  v.  Syenite  Granite  Co. 
[1890]    39   Mo.   App.   424). 
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trine  may  be  regarded  as  the  correct  one,  it  seems  abundantly  evi- 
dent that  the  broad  question  whether  the  master  shall  be  held  re- 
sponsible for  the  negligence  of  all  supervising  employees,  and,  if 
:so,  vphether  the  responsibility  shall  extend  to  every  species  of  neg- 
ligent act,  or  be  circumscribed  within  the  lines  indicated  by  some 
of  the  cases  cited  in  chapter  lxii.,  post,  is  not  susceptible  of  settlement 
■on  any  purely  juridical  basis,  and  therefore  presents  a  peculiarly 
appropriate  subject  for  that  legislative  intervention  which,  in  a  large 
number  of  jurisdictions,  has  already  enlarged  the  servant's  right  of 
recovery.*  But  it  is  not  unworthy  of  remark  that  there  is  some  in- 
'consistency  in  the  position  of  those  courts  which  reject  the  superior 
■servant  doctrine,  and  at  the  same  time  maintain  that  the  duty  of 
framing  suitable  regulations  for  the  conduct  of  the  business  is  non- 
•delegable.  Such  regulations  are  essentially  nothing  but  general  or- 
ders, the  object  of  which  is  to  secure  the  safety  of  servants.  Why 
.-should  any  distinction  be  made,  in  the  present  point  of  view,  between 
such  general  orders,  and  the  particular  orders  which  it  is  the  duty 
of  controlling  officials,  as  the  work  progresses,  to  issue  in  such  a 
form  that  their  subordinates  will  not  be  exposed  to  undue  perils  ? '" 
The  only  difference  between  the  two  kinds  of  orders  is  that  by  one 

9  In  this  connection  it  is  interesting  method  of  conducting  it.  In  so  doing 
to  note  that  one  of  the  main  innova-  he  must  use  ordinary  care  for  the  safe- 
tions  introduced  by  the  English  employ-  ty  of  those  engaged  in  his  service.  Ac- 
ers'  liability  act  of  1880  and  the  Amer-  oordingly,  it  has  been  held  that  the 
ican  statutes  modeled  upon  it  embodies  omission  to  adopt  and  to  enforce  rules 
the  following  principle  formulated  in  necessary  for  the  reasonably  safe  man- 
the  report  which  the  Parliamentary  agement  of  a  business  as  complex  and 
•Commission  of  Inquiry  submitted  in  as  hazardous  to  life  and  limb  as  that 
1877:  "Where  the  actual  employers  here  in  view  may  sometimes  form  the 
■cannot  personally  discharge  the  duties  basis  for  a  finding  of  negligence  on  the 
■of  masters,  or  where  they  deliberately  part  of  the  master.  Reagan  v.  St. 
abdicate  their  functions  and  delegate  Louis,  K.  &  N.  W.  R.  Go.  (1887)  93 
them  to  agents,  the  acts  or  defaults  of  Mo.  348,  3  Am.  St.  Rep.  542,  6  S.  W. 
the  agents  who  thus  discharge  the  du-  371;  Abel  v.  Delaware  d  H.  Canal  Co. 
ties  and  fulfil  the  functions  of  the  mas-  (1891)  128  N.  Y.  662,  28  N.  E.  663; 
ters  should  be  considered  as  the  person-  Whittaker  v.  Delaware  &  H.  Canal  Co. 
al  acts  or  defaults  of  the  principals  and  (1891)  126  N.  Y.  544,  27  N.  E.  1042. 
employers,  and  should  impose  the  same  Such  holdings  rest  upon  the  same  prin- 
li  ability  on  such  principals  and  employ-  ciple  that  supports  the  rule  of  liability 
■ers  as  they  would  have  been  subject  to  for  defects  in  the  plant  or  appliances, 
had  they  been  acting  personally  in  the  As  has  lately  been  tersely  said  in  a 
conduct  of  their  business,  notwithstand-  case  which  received  very  thorough  con- 
ing that  such  agents  are  technically  in  aideration:  'A  master  is  no  less  respon- 
the  employment  of  the  principals."  sible   to   his  workmen  for  personal   in- 

10  The  essential  identity  of  general  juries  occasioned  by  a  defective  system 
and  particular  orders  is  thus  noted  by  of  using  machinery  than  for  injuries 
the  supreme  court  of  Missouri:  "It  is  a  caused  by  a  defect  in  the  machinery  it- 
part  of  the  personal  duty  of  the  master  self.'  Lord  Watson  in  Smith  v.  Baker 
to  give  direction  to  the  work  he  under-  [1891]  A.  C.  353.  Rules,  however,  are 
takes,   and  to   prescribe  the  system   or  but  one  means  of  giving  direction  to  the 
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of  them  the  master's  will  is  declared  in  such  a  form  as  to  indicate  the 
course  to  be  pursued  at  those  indefinite  times  in  the  future  -when  the 
circumstances  provided  for  shall  happen  to  supervene,  while  by  the 
other  he  expresses  his  wishes  as  to  some  particular  operation  con- 
nected with  work  which  is  about  to  be  carried  out  or  is  already  in 
progress.  There  is  no  little  difficulty  in  discovering  any  adequate 
or  satisfactory  ground  upon  which  it  can  be  maintained  that  this  dif- 
ference is  so  fundamental  as  to  justify  the  application  of  distinct 
rules  of  law  with  respect  to  the  representative  capacity  of  the  two 
■classes  of  employees  from  whom  the  general  and  the  special  orders 
issue.  If  there  is  such  a  difference,  it  has  never  been  explained  in 
what  it  consists  or  on  what  ground  it  rests.  The  present  writer  ven- 
tures to  think  that  the  only  loophole  by  which  this  difficulty  can 
be  escaped  is  furnished  by  the  bald  theory  that  reasonable  care  re- 
quires the  master  to  promulgate  general  rules,  but  not  to  give  orders 
about  details.  If  there  is  no  duty  in  the  latter  respect,  the  ques- 
tion whether  such  a  duty  is  nonassignable  becomes  immaterial.^^  In 
the  nature  of  the  case,  however,  it  is  clear  that  the  existence  or  non- 
existence of  such  a  duty  must  remain  a  mere  matter  of  opinion,  the 
inherent  uncertainty  of  which  once  more  suggests  the  need  of  a  leg- 
islative determination  of  the  controversy. 

1450.  [522a]  What  constitutes  the  exercise  of  control  within  the 
meaning  of  the  doctrine. — It  is  very  rarely  that  there  can  be  any  pos- 
sible dispute  as  to  what  constitutes  an  exercise  of  control  within  the 
meaning  of  the  superior  servant  doctrine.  In  a  few  cases  recovery 
has  been  sought  on  the  theory  that  the  signals  given  by  employees  to 
one  another  while  they  are  performing  duties  which  render  such 
means  of  intercommunication  necessary  are  in  the  nature  of  orders  or 
commands,  the  argument  being  that,  as  each  employee  is  authorized  to 
give  them  and  the  others  are  bound  to  obey  them  when  given,  the 
result  is  to  create  the  relation  of  superior  and  subordinate.  But  this 
contention  has  not  prevailed.* 

master's  work.     Its  guidance,  as  to  de-  Compare  the  language  used  in  Foster 

tails,   is  often  necessarily  intrusted  to  v.  Missouri  P.  B.  Co.    (1893)    115  Mo. 

managers,    foremen,    and    others.      By  165,    21   S.    W.    916,    as   quoted   under 

whatsoever   name   such   a  superior   em-  §  1451,  note  3,  post. 

ployee  may  be  called,  his  relation  to  the  "  This   is   practically  the  Massachu- 

subordinates  acting  under  his  orders  is  setts  doctrine.     See  §  1489,  post. 

not  that  of  a  fellow  workman  in  respect  i  Evidence  that  the  rules  of  a  railroad 

to  his  performance  of  the  master's  func-  company    required    that    the    engineer 

tion  of  directing  them  and  the  work  in  should  give  certain  specified  signals  as 

his  charge."    Schroeder  v.  Chicago  d  A.  a  "notice"  to  apply  or  loose  the  brakes, 

B.  Co.    (1891)    108  Mo.  322,   18  L.R.A.  and  that  the  brakeman  should  manage 

827,  18  S.  W.  1094.  the   brakes   accordingly,    and  while    on 
M.  &  S.  Vol.  IV.— 264. 
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A  mere  request  is  not  an  order  within  the  scope  of  the  superior 
servant  doctrine,  where  it  emanates  from  an  employee  who  is  not 


the  train  be  in  subordination  to  the 
conductor,  has  been  held  not  to  render 
the  brakeman  a  subordinate  servant  in 
such  a  sense  as  to  render  the  company 
liable  for  an  injury  occasioned  by  the 
negligence  of  the  engineer.  (Scott  and 
Ashburn,  J  J.,  dissenting.)  Pittsburg, 
Ft.  W.  £  C.  R.  Co.  V.  Lexois  (1877)  33 
Ohio  St.  196.  The  following  passage  is 
extracted  from  the  opinion  of  the  ma- 
jority: "To  secure  the  management  and 
transit  of  trains,  and  the  safety  of  pas- 
sengers, employees,  and  others,  from  the 
nature  of  the  business  many  signals  and 
of  various  kinds  are  required.  They 
are  required  by  the  rules  to  be  given  by 
all  classes  of  employees, — conductors, 
engineers,  brakemen,  svcitchmen,  sta- 
tionmen,  flagmen,  trackmen.  A  cor- 
responding duty  of  heeding  signals  is 
required  of  all  employees  without  refer- 
ence to  their  grade  of  employment;  and 
yet  it  was  never  supposed  that  thereby 
any  relation  of  superior  and  subordi- 
nate was  created  or  necessarily  existed. 
The  system  of  giving  notice  by  signals 
is  a  mere  mode  of  doing  the  business  of 
the  company,  arising  from  the  necessity 
of  the  case.  They  are  to  be  given  and 
heeded  by  both  superiors  and  subordi- 
nates, in  accordance  with  the  nature  of 
the  thing  to  be  done,  or  as  circum- 
stances may  require.  It  is  as  much  the 
duty  of  an  engineer  to  be  controlled  by 
the  signals  of  brakemen,  given  under 
the  rules  of  the  company,  as  it  is  the 
duty  of  brakemen  to  be  governed  by  the 
signals  of  an  engineer,  given  under  the 
same  rules,  and  neither  one  more  than 
the  other  is  thereby  made  subordinate 
to  the  other.  That  relation  can  be  cre- 
ated only  by  the  act  of  the  master  con- 
ferring his  authority  upon  one  over  the 
other;  when  that  is  done  then  one  rep- 
resents the  authority  of  the  master,  and 
therefore  may  control  the  other,  who 
for  that  reason  becomes  his  subordi- 
nate." 

The  same  conclusion,  though  again  by 
a.  divided  court,  was  arrived  at  in 
Pittshurg,  G.  &  St.  L.  R.  Co.  v.  Ran- 
ney  (1882)  37  Ohio  St.  665  (signal 
given  by  engineer  to  brakeman ) .  "These 
signals,"  it  was  said,  "are  so  named 
properly,  and  are  intended  to  notify  all 
concerned  of  the  thing  signified.  They 
are  addressed  to  the  conductor  as  well 


as  brakeman,  and  it  is  the  duty  of  the 
conductor  to  see  that  brakeman  per- 
form the  duty  signified.  This  duty  is 
imposed  upon  the  brakemen  by  force  of 
the  rule  itself,  and  not  by  virtue  of  any 
authority  vested  in  the  engineer  over 
the  brakeman.  The  signal  is  a  mere 
notice.  The  rule  is  the  order  of  the 
company  to  the  brakeman  directly. 
Suppose  a  train  is  signaled  by  a  sta- 
tion agent,  as  this  train  was,  to  stop 
for  orders.  It  thereby  became  the  duty 
of  the  conductor,  as  well  as  of  each 
employee  on  the  train,  to  stop  for  or- 
ders; and  yet  no  one  can  contend  that 
such  station  agent  who  gives  the  signal 
is  the  superior,  and  the  train  crew 
subordinate,  employees  of  the  company 
within  the  meaning  of  the  rule  under 
consideration.  A  variety  of  signals, 
under  a  variety  of  circumstances,  are 
required  to  be  given  by  different  em- 
ployees of  the  company,  to  signify  that 
an  occasion  exists  for  the  performance 
of  a  particular  duty;  but  it  would  be 
absurd  to  hold  that  in  each  ease  the 
employee  giving  the  signal  is  a  superior 
servant,  to  whom  all  others  to  whom  in- 
formation is  thus  communicated  are 
subordinated,  so  that  the  company 
would  be  responsible  to  them  for  any 
act  of  negligence  of  the  employee  who 
gave  the  signal,  whether  such  negligence 
was  in  giving  the  signal  or  in  the  per- 
formance of  other  duties.  For,  it  must 
be  observed,  that  negligence  or  careless- 
ness is  not  affirmed  of  the  act  of  the 
engineer  in  giving  either  the  signal  to 
tighten  the  brakes  or  to  loosen  them. 
The  only  negligent  and  careless  act 
cliarged  against  him  was  in  forcing  the 
engine  forward  violently,  without  giv- 
ing time  to  the  brakeman  to  loosen  the 
brakes." 

Compare  also  the  doctrine  that  a 
servant  who  is  appointed  to  give  warn- 
ing signals  or  to  notify  his  coworkers 
as  to  the  approach  of  transitory  dan- 
gers is  not  engaged  in  discharging  the 
master's  non-delegable  duty  to  maintain 
a  safe  place  of  work.  Hermann  v.  Port 
Blalcely  Mill  Co.   (1896)71  Fed.  853. 

It  is  deserving  of  note  that  a  work- 
man who  merely  gives  directions  when 
to  set  in  motion  or  stop  machinery  is 
not  a  "superintendent"  within  §  1, 
subs.  2,  of  the  English  employers'  lia- 
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authorized  to  require  the  service  performed  in  compliance  with  it.* 
Compare  §  1464,  post. 

1451.  [523]  Existence  or  absence  of  a  power  to  hire  and  discharge 
subordinate;  significance  of .—( Contrast  with  the  doctrines  discussed 
in  this  section  those  noticed  in  §  1444,  ante.)— The  possession  of  the 
power  to  hire  and  discharge  his  subordinates  is  normally  possessed  by 
a  large  proportion  of  those  employees  who  are  held  under  the  superior 
sei-vant  doctrine  to  be  vice  principals,  and  is  frequently  mentioned 
by  the  courts  in  the  enumeration  of  their  attributes.'  As  the  cases 
stand,  however,  the  precise  evidential  significance  of  this  power,  as 
an  actually  determinative  element,  is  somewhat  obscure. 

If  it  were  of  any  importance  to  determine  the  character  of  a  serv- 
ant who  should  possess  the  power  of  discharge  without  the  power  of 
control,  there  is  apparently  some  authority  for  the  principle  that  the 
fact  of  an  employee's  having  authority  from  the  master  to  discharge 
his  fellow  servants  does  not  of  itself  constitute  him  a  vice  prin- 
cipal.^ The  correct  rule  in  regard  to  the  situation  supposed  is,  how- 
ever, of  very  small  moment,  inasmuch  as  the  only  instance  of  the 

bility  act  of  1880.     Shaffers  v.  General  (1886)    21   Mo.   App.   213;    Roioland  v. 

Steam  New.  Co.    (1883)    L.  R.  10  Q.  B.  Missouri  P.  R.  Go.   (1886)  20  Mo.  App. 

Div.  356,  52  L.  J.  Q.  B.  N.  8.  260,  48  463 ;  Boke  v.  St.  Louis,  K.  &  N.  R.  Go. 

L.  T.  N.  S.  228,  31  Week.  Rep.  656,  47  (1882)   11  Mo.  App.  574;   Glayhaugh  v. 

J.  P.  327.  Kansas  City,  Ft.  S.  &  M.  B.  Co.  (1894) 

Eunter  v.  Kansas  City  &  M.  R.  &  56  Mo.  App.  630;  and  other  cases  cited 
Bridge  Go.  (1898)  29  C.  C.  A.  206,  54  in  §  1452,  post, — especially  those  relat- 
U.  S.  App.  653,  85  Fed.  379,  a  ruling  ing  to  section  foremen. 
as  to  a  similar  provision  in  the  Arkan-  8  Welh  v.  Richmond  &  D.  R.  Co. 
sas  statute  of  1893,  is  to  the  same  ef-  (1887)  97  N.  C.  387,  2  S.  E.  440;  Ham- 
feet  as  this  English  decision,  and  the  ilton  v.  Iron  Mountain  Go.  (1877)  4 
Ranney  Case  (1882)  37  Ohio  St.  665,  Mo.  App.  564,  Appx.  But  the  later  case 
was  cited  with  approval.  Compare  also  is  a  mere  memorandum  of  the  con- 
Texas  C.  R.  Co.  v.  Frazier  (1896)  90  elusion  of  the  court,  and  the  opinion  in 
Tex.  33,  36  S.  W.  432,  construing  the  the  former  mentions  no  precedents,  and 
Texas  statute.  does  not  state  the  grounds  on  which  the 

^Bradley  v.  Nashville,  C.  &  St.  L.  R.  conclusion   is   supposed   to   rest.      It   is 

Co.    (1884)     14    Lea,    374    (yardmaster  therefore  impossible  to  say  exactly  what 

coupled  cars  at  request  of  engineer).  were  the  precise  limits  of  the  doctrine 

1  Louisville    &    N.    R.     Co.    v.    Lile  intended  to  be  laid  down, — especially  as 

(1908)    154  Ala.  556,  45  So.  699;  Pat-  the  superior  servant  in  both  eases  was, 

ton  Y.   Western  North  Carolina  R.  Go.  so  far  as  appears,  in  control  of  the  work 

(1887)  96  N.  C.  455,  1  S.  E.  863;  Logan  as  well  as  invested  with  the  power  of 

V.  North  Carolina  R.  Go.  (1895)  116  N.  discharge.    In  any  event,  the  mere  fact 

C.  940,  21   S.  E.  959 ;   Miller  v.   Union  that  the  negligent  servant  may  have  the 

P.  R.   Co.    (1883)    5   McCrary,   300,   17  right  to  employ  other  servants,  but  not 

Fed.  67;  Chicago  Dredging  £  Dock  Co.  the  complainant,  will    not    invest    him 

V.  MsMahon    (1888)    30  111.  App.  358;  with  the  character  of  vice  principal  as 

Chicago,  B.  A  Q.  R.  Co.  v.  Blank  (1887)  respects  the  latter.     Lincoln  Coal  Min. 

24  111.  App.  438;  Mason  v.  Edison  Mach.  Co.  v.  McNally  (1884)  15  111.  App.  181. 

Works    (1886)    28  Fed.  228;   Kansas  P.  "It    is   undoubtedly     true     that    'au- 

B.  Co.  V.  Little    (1877)    19  Kan.  267;  thority  to  hire   and  discharge  men'   is 

Glowers  v.  Wabash,  St.  L.  &  P.  R.  Co.  not  of  itself  a  criterion  of  vice  princi- 
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separation  of  powers  likely  to  occur  in  practice  is  tliat  in  which  the 
power  of  discharge  is  wielded  by  a  servant  superior  to  the  one  who 
actually  controls  the  workmen  while  actually  engaged  in  their  work; 
and  this  official  would  of  necessity  always  be  a  vice  principal  by  vir- 
tue of  that  potential  power  of  control  which  is  implied  by  his  higher 
rank,  and  which  is  susceptible  of  being  called  into  active  exercise 
whenever  he  chooses  to  assume  the  personal  management  of  any  serv- 
ants who  may  be  normally  supervised  by  a  subordinate  foreman. 

As  regards  the  cases  in  which  the  superior  servants  possess  the 
power  of  control  without  the  power  of  discharge,  the  obvious  infer- 
ence from  the  theory  that  such  servants  are  vice  principals  for  the 
reason  that  the  exercise  of  control  involves  the  discharge  of  a  non- 
delegable duty  is  that  they  are  none  the  less  representatives  of  the 
master  because  they  are  not  invested  with  the  power  of  discharge. 
And  such  is  the  effect  of  most  of  the  decisions.*  Especially  must 
the  nonpossession  of  this  power  be  immaterial,  where  the  superior 


palship,  but  it  is  always  a  proper 
circumstance,  as  bearing  upon  that 
question."  Bayles  v.  Savery  Hotel  Co. 
<1910)   148  Iowa,  29,  126  N.  W.  808. 

3  Dayharsh  v.  Hannibal  &  St.  J.  li. 
Co.  (1890)  103  Mo.  570,  23  Am.  St.  Rep. 
900,  15  S.  W.  554  {arguendo);  Moore 
V.  Waliash,  St.  L.  &  P.  R.  Co.  (1885)  85 
Mo.  588 ;  Glover  v.  Kansas  City  Bolt  & 
Nut  Co.  (1900)  153  Mo.  329,  55  S.  W. 
88;  Hall  V.  St.  Joseph  Water  Co.  (1892) 
48  Mo.  App.  356;  Chicago,  R.  I.  £  P.  R. 
Go.  V.  Rathneau  (1907)  225  111.  278, 
80  N.  E.  119,  affirming  judgment  (1906) 
124  111.  App.  427;  Fox  v.  Jacoi  Dold 
Packing  Co.  (1902)  96  Mo.  App.  173, 
70  S.  W.  164;  Stephens  v.  Deatherage 
Lumler  Co.  (1903)  98  Mo.  App.  365, 
73  S.  W.  291;  Lam6  v.  Littman  (1903) 
132  N.  C.  978,  44  S.  E.  646;  AUlene 
Cotton  Oil  Co.  V.  Anderson  (1906)  41 
Tex.  Civ.  App.  342,  91  S.  W.  607. 

The  fact  that  an  assistant  superin- 
tendent of  a  sawmill  reports  to  the 
superintendent  in  regard  to  the  hiring 
and  discharge  of  his  subordinates  does 
not  make  him  the  less  a  vice  principal 
as  respects  any  non-delegable  duties  im- 
posed on  him.  Zintek  v.  Stimson  Mill 
Co.  (1894)   9  Wash.  395,  37  Pac.  340. 

In  Foster  v.  Missouri  P.  R.  Co. 
(1893)  115  Mo.  165,  21  S.  W.  916,  the 
court  said:  "Defendant's  contention  is 
that  the  master  should  not  be  held 
answerable  for  negligent  directions,  un- 
less the  managing  employee  is  intrust- 


ed with  the  authority  to  hire  and  dis- 
charge and  thereby  to  enforce  obedience 
to  his  orders.  But  that  contention 
ignores  the  principle  on  which  the 
master's  liability  in  such  circumstances 
rests.  It  is  part  of  his  personal  duty 
to  direct  the  work  he  has  in  hand,  and, 
where  it  is  complex  (as  that  of  railroad- 
ing), to  provide  and  enforce  reasonable 
and  necessary  regulations  of  the  labor 
engaged  therein.  .  .  .  But  the  mas- 
ter's function  of  directing  a  large  enter- 
prise must  of  necessity  be  intrusted,  as 
to  many  details,  to  subordinate  em- 
ployees. In  exerting  that  function  they 
perform  the  master's  part,  and  for 
their  action  (within  the  scope  of  that 
delegated  authority,  and  as  to  those 
placed  under  their  orders)  the  master 
is  responsible,  whether  the  superintend- 
ing employee  has  or  has  not  power  to 
hire  and  discharge,  and  whatever  may 
be  the  title  by  which  he  is  designated  " 
But  it  has  also  been  held  in  Missouri 
that  the  head  hostler  of  a  roundhouse 
is  a  fellow  servant,  and  not  the  vice 
principal,  of  a  locomotive  fireman  and 
of  a  "wiper  or  fire  puller"  employed 
in  the  roundhouse;  and  his  knowledge 
of  the  incompetence  of  the  latter  em- 
ployee is  not  chargeable  to  the  company 
so  as  to  render  it  liable  for  personal  in- 
juries to  the  fireman  resulting  from 
such  incompetence,  where  the  round- 
house was  in  charge  of  a  foreman  and 
master    mechanic,    who    alone    had    the 
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servant  is  of  sufficiently  high  rank  to  control  the  employee  who  actu- 
ally possesses  the  power;  though,  perhaps,  is  would  be  more  correct 
to  describe  such  a  case  as  one  in  which  the  power  is  not  exercised  di- 
rectly, rather  than  one  in  which  it  is  wanting.* 

The  doctrine  that  an  employee  without  the  power  of  discharge 
cannot  be  a  vice  principal  would  be  a  natural  deduction  from  the 
theory  which  refers  the  superior  servant  doctrine  to  the  obligation  of 
the  subordinate  to  obey  duly  authorized  commands.  But  the  deduc- 
tion is  not  a  necessary  one.* 

From  the  decisions  in  North  Carolina,  it  was  scarcely  possible, 
until  quite  lately,  to  extract  a  clear  doctrine ;  but  it  appears  to  be 
now  settled  that,  in  the  absence  of  evidence  that  the  negligent  su- 
perior servant  had  power  to  discharge  the  plaintiff,  the  former  is 
not  deemed  to  be  a  vice  principal.* 


power  to  hire  and  discharge  servants. 
Smith  V.  St.  Louis  &  8.  F.  R.  Co.  (1899) 
151  Mo.  391,  48  L.R.A.  368,  52  S.  W. 
378.  The  differentiating  element  here 
seems  to  be  the  fact  that  the  hostler 
was  not  under  any  duty  to  report  the 
incompetence. 

i  Foster  v.  Missouri  P.  R.  Co.  (1893) 
115  Mo.  165,  21  S.  W.  916,  from  which 
an  extract  is  given  in  the  last  note,  was 
a  ease  of  a  roadmaster  whose  negligence 
injured  a  section  hand  hired  by  a  fore- 
man subject  to  the  roadmaster. 

5  In  Illinois,  one  of  the  states  where 
this  theory  has  been  enunciated  ( §  1449, 
subd.  (c),  ante),  the  capacity  of  the 
controlling  official  is  still  for  the  jury, 
though  it  is  shown  that  he  had  no  power 
to  discharge.  Praser  v.  Schroeder 
(1896)  163  111.  459,  45  N.  E.  288; 
Fcmter  v.  Clark  (1884)  15  111.  App.  470. 
The  contrary  seems  to  be  laid  down  in 
Illinois  C.  R.  Co.  v.  Meyer  (1895)  65 
111.  App.  531.  This  decision  was  af- 
firmed in  (1899)  177  111.  591,  52  N.  E. 
848,  but  this  particular  point  was  not 
touched  upon. 

It  has  recently  been  held  by  the  court 
of  appeals  that  the  fact  that  a  foreman 
in  a  mine  had  on  previous  occasions  di- 
rected the  plaintiff,  a  dirt  scratcher,  to 
assist  the  timber  man  in  propping  the 
roof  did  not  have  the  effect  of  consti- 
tuting the  timber  man  the  plaintiff's 
vice  principal  on  another  occasion  when 
the  latter  complied  with  the  former's 
request  for  assistance,  since  under  such 
circumstances  the  timber  man  had  no 
power  to  compel  the  plaintiff  to  do  the 


work,  or  to  discharge  him  if  he  refused. 
Kellyville  Goal  Co.  v.  Humble  (1900) 
87  111.  App.  437.  But  here  the  essence 
of  the  situation  seems  to  be  the  coem- 
ployee's  lack  of  authority  to  control  the 
plaintiff's  actions. 

^  Bryan  v.  Southern  R.  Co.  (1901) 
128  N.  C.  387,  38  S.  E.  914  (crew  of  four 
men  were  loading  timbers  on  a  car  un- 
der the  direction  of  another  employee). 

In  Dobbin  v.  Richmond  &  D.  8.  Co. 
(1879)  81  N".  C.  446,  31  Am.  Rep.  532, 
it  was  declared  that  the  power  of  dis- 
charge was  one  of  the  essential  elements 
of  vice  principalship.  But  that  decision 
was  distinctly  rested  on  the  ground  that 
the  delinquent  was  the  head  of  a  depart- 
ment, and,  as  already  stated  (§  1444, 
ante),  the  conception  of  such  a  func- 
tionary devested  of  the  power  of  dis- 
charge would  involve  a  logical  contradic- 
tion. The  case  of  Patton  v.  Western 
North  Carolina  R.  Go.  (1887)  96  N.  C. 
455,  1  S.  E.  863,  throws  no  light  upon 
the  question,  the  power  being  merely 
enumerated  among  the  foreman's  attri- 
butes. See  extract  in  §  1449,  subd.  d, 
ante.  Where  the  particular  point  to 
which  the  inquiry  is  directed  is  whether 
the  subordinate  was  justified  in  obeying 
the  order  which  led  to  his  injury,  it  is 
not  essential,  in  this  state,  to  show 
that  the  superior  had  the  power  of  dis- 
charge. Here,  however,  a  special  rea- 
son is  operative;  for,  if  the  rule  were 
otherwise,  the  master  would  be  enabled 
to  evade  responsibility  by  the  colorable 
expedient  of  arranging  that  the  power 
of  discharge  should  be  lodged  in  some 
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In  Texas  the  doctrine  is  that  a  superior  servant  is  a  vice  principal 
when  he  has  the  power  of  hiring  and  discharging  the  class  of  serv- 
ants to  which  the  injured  person  belongs,  but  not  otherwise.'  But 
even  in  this  state  the  master  cannot  escape  liability  on  the  ground 
that  the  superior  servant  through  whose  negligence  in  sending  an 
incompetent  workman  to  work  with  the  plaintiff  the  injury  was  re- 
ceived had  no  power  to  discharge  that  workman.     Under  such  cir- 

other  agent  than  the  immediate  su-  Tex.  33,  36  S.  W.  432;  Fort  Worth  £ 
perior,  though,  as  a  matter  of  fact,  the  D.  G.  B.  Co.  v.  Peters  (1894)  87  Tex. 
latter's  recommendations  as  to  dismissal  222,  27  S.  W.  257,  aflSrming  (1894)  7 
would  always  be  acted  upon.  See  Tur-  Tex.  Civ.  App.  78,  25  S.  W.  1077;  Swn- 
ner  v.  Ooldsioro  Lumber  Co.  (1896)  119  ner  v.  Atchison,  T.  &  8.  F.  B.  Co.  (1897) 
N.  C.  387,  26  S.  E.  23,  (§  1365,  ante).  17  Tex.  Civ.  App.  337,  43  S.  W.  533  (fire- 
There  the  Patton  Case  was  cited,  so  man  of  switch  engine  not  a  vice  prin- 
that  it  is  possibly  a  legitimate  infer-  cipal  as  to  brakeman  of  freight  train)  ; 
ence  that  the  rule  was  considered  to  be  Biley  v.  Galveston  City  B.  Co.  ( 1896 ) 
the  same  when,  as  in  the  earlier  case,  13  Tex.  Civ.  App.  247,  35  S.  W.  826; 
the  question  was  simply  whether  the  su-  Texas  &  P.  B.  Go.  v.  Beed  (1895)  88 
perior  servant  was  a  vice  principal.  Tex.  439,  31  S.  W.  1058;  San  Antonio 
But  the  attention  of  the  court  does  not  t6  A.  P.  B.  Co.  v.  Beynolds  (1895)  — 
seem  to  have  been  specially  directed  to  Tex.  Civ.  App.  — ,  30  S.  W.  846 ;  Maugh- 
the  different  character  of  the  questions  mer  v.  Behring  (1898)  19  Tex.  Civ. 
involved,  and  for  this  reason  the  real  App.  299,  46  S.  W.  917;  Houston  Ice  d 
import  of  the  Patton  Case  in  the  pres-  Brewing  Co.  v.  Pisch  (1903)  33  Tex. 
ent  connection  may  be  regarded  as  Civ.  App.  684,  77  S.  W.  1047;  Bering 
doubtful.  Mfg.  Go.  v.  Femelat  (1904)  35  Tex.  Civ. 

In  Beal  v.  Champion  Fiber  Co.  (1910)  App.  36,  79  S.  W.  869;  Hugo,  8.  &  Go. 
154  N.  C.  147,  69  S.  E.  834,  it  was  said  v.  Paiz  (1910)  —  Tex.  Civ.  App.  — , 
that  under  some  of  the  earlier  decisions  128  S.  W.  912;  Lantry-8harpe  Contract- 
there  was  intimation  that  the  power  ing  Co.  v.  McGracken  (1911)  —  Tex. 
to  hire  and  discharge  employees  was  the  Civ.  App.  — ,  134  S.  W.  363;  Williams 
test  by  which  the  relationship  of  vice  v.  Kirby  Lumber  Go.  (1911)  —  Tex. 
prineipalship  was  to  be  determined.  Civ.  App.  — ,  136  S.  W.  1182. 
but  the  true  test  was  that  laid  down  It  also  seems  to  be  held  in  one  of 
in  the  Turner  Case,  as  follows:  "The  these  eases,  though  the  language  of  the 
test  of  the  question  whether  one  in  court  is  somewhat  obscure,  that  the 
charge  of  other  servants  is  to  be  re-  master  is  not  liable  unless  at  the  time 
garded  as  a  fellow  servant  or  vice  prin-  of  the  injury  the  injured  servant  was 
cipal  is  whether  those  who  act  under  his  working  under  the  immediate  super- 
orders  have  reason  for  believing  that  vision  and  control  of  the  servant  who 
neglect  or  disobedience  of  orders  will  be  had  the  power  to  discharge.  Missouri 
followed  by  dismissal."  P.  B.  Go.  v   Williams  (1889)  75  Tex.  4, 

In     Hipp     V.     Champion    Fiber     Co.  3  6   Am.   St.   Rep.   867,    12   S.   W.   835; 

(1910)   152  N.  C.  745,  68  S.  E.  215,  the  Galveston,  H.  &  8.  A.  B.  Co.  v.  Farmer 

same  quotation  from  the   Turner   Case  (1889)   73  Tex.  85,  11  S.  W.  156,  seems 

was  approved.  to  declare  that  the  power  of  discharge 

t  Missouri    P.    B.    Co.    v.    Williams  is  not  a  test  of  vice  prineipalship,  ex- 

(1889)   75  Tex.  4,  76  Am.  St.  Rep.  867,  cept  where  the  duty  of  selecting  compe- 

12   S.   W.   835;    Galveston,   H.  &   8.  A.  tent    servants   is    in   question.      But    if 

B.  Co.  v.  8mith  (1890)  76  Tex.  611,  ]8  this  is  its  effect,  it  is  clearly  contrary 
Am.   St.  Rep.  78,  13  S.  W.  562;    Gulf,  to  the  weight  of  authority  in  Texas. 

C.  d  8.  F.  B.  Go.  V.  Wells  ( 1891 )  —  "The  common  master  is'  not  responsi- 
Tex.  — ,  16  S.  W.  1025;  Nix  v.  Texas  ble  for  the  negligent  acts  of  the  foreman 
P.  B.  Go.  (1891)  82  Tex.  473,  18  S.  W.  or  boss  unless  the  latter  has  been  in- 
571;  Campbell  v.  Coolc  (]894)  86  Tex.  trusted  with  the  power  to  employ  and 
630,  40  Am.  St.  Rep.  878,  26  S.  W.  486;  discharge."  Young  v.  Hahn  (1902)  96 
Texas   C.  B.  Co.  v.  Frazier    (1896)    90  Tex.  99,  70  S.  W.  950. 
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oumstances  the  only  essential  question  is  whether  the  superior  serv- 
ant had  the  power  to  assign  the  workman  to  the  duties  which  he  was 
performing.* 

Under  any  theory  of  the  evidential  significance  of  the  power  of 
hiring  and  discharging,  the  character  of  the  superior  servant  as  a 
vice  principal  will  not  be  taken  away  by  the  fact  that  the  power  can 
only  be  exercised  subject  to  the  approval  of  a  higher  officer.®  Nor, 
of  course,  is  there  any  room  for  doubt  that  the  possession  of  the 
power  renders  an  employee  a  vice  principal  as  respects  the  discharge 
of  the  correlative  duty  which  it  imposes  on  him,  of  selecting  com- 
petent and  careful  servants.^"  In  this  connection  it  is  worth  noting 
that  the  courts,  in  estimating  the  significance  of  the  power  so  far 
as  it  bears  upon  the  status  of  a  superior  servant,  have  not  always 
been  mindful  of  the  distinction  which  the  nonassignable  quality  of 
this  duty  creates  between  the  cases  where  the  question  is  whether  that 
duty  has  been  fulfilled,  and  the  cases  where  the  question  is  merely 
whether  a  superior  servant  shall  be  regarded  as  the  representative 
of  the  master  for  general  purposes.^^ 

1452.  [524]  Illustrative  eases. —  In  note  2  are  tabulated,  under 
headings  calculated  to  facilitate  comparison  with  the  cases  collected 
under  the  preceding  subtitle,  the  decisions  already  cited  in  the  pres- 
ent subtitle,  as  well  as  others  in  which  the  general  principles  above 
discussed  have  been  applied,  with  the  result  of  imposing  liability  on 
the  master  for  the  acts  of  the  employees  referred  to. 

Some  of  the  cases  in  which  damages  have  been  recovered  for  an  in- 
jury received  in  obeying  the  order  of  a  superior  to  do  work  outside 

S  Missouri  P.  R.  Co.  V.  Patton  (1894)  must    the    workman    obey    or    be    dis- 

—    Tax.    — ,    26    S.    W.    978,    affirming  charged    by    the    foreman    or    by    some 

^1894)   —  Tex.  Civ.  App.  — ,  25  S.  W.  other   authority   to   whom  the  foreman 

:339;   Lantry-Sharpe  Contracting  Co.  v.  may  report  the  act  of  disobedience?     In 

McCracken    (1909)    53    Tex.    Civ.    App.  such  case  the  effect  is  the  same  whether 

627,  117  S.  W.  453.  the  foreman  discharges  the  workman  at 

^'international  d  O.  N.  R.  Co.  v.  Bin-  once,  or  only  after  consultation  with  his 
zie  (1891)  82  Tex.  623,  18  S.  W.  681  own  superior.  In  either  case  the  pro- 
( foreman  of  paint  shop  could  discharge  curing  cause  of  the  discharge  is  dis- 
only  with  the  consent  of  the  superin-  obedience  to  the  foreman,  which  is  taken 
tendent  of  the  car  department)  Fort  by  the  railroad  authorities  as  disobedi- 
Worth  &  D.  C.  R.  Co.  v.  Peters  (1894)  ence  to  the  principal."  St.  Louis,  A.  & 
87  Tex.  222,  27  S.  W.  257  (immaterial  T.  B.  R.  Co.  v.  Holman  (1894)  53  111. 
by  whom  power  of  discharge  was  con-  App.  617. 
ierred)  ;  Zintek  v.  Stimson  Mill  Co.  10  See  §  1502,  posi. 
<1894)  9  Wash.  395,  37  Pac.  340  (power  H  See,  for  example,  the  arguments  in 
•exercised  by  foreman  of  mill  lumber  Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan 
yard,  subject  to  sanction  of  general  (1889)  27  Neb.  673,  43  N.  W.  415 ;  Far- 
superintendent) .  rison  v.  Detroit,  L.  &  N.  R.  Co.   (1890) 

"The  first  and  most  important  ques-  79  Mich.  409,  7  L.RA.  623,  19  Am.  St. 

tion  is,   When  the  foreman  commands,  Rep.  180,  44  N.  W.  1034. 


4216  MASTER  AND  SEEVANT.  [chap.  lxi_ 

the  scope  of  the  original  employment  have  the  practical  effect  of  ex- 
tending the  domain  of  the  superior  servant  doctrine,  under  these 
particular  circumstances,  to  courts  whose  decisions  have  been  re- 
viewed in  the  preceding  subtitle.  These  cases  stand  in  a  class  of 
their  own,  and  depend  upon  special  considerations  which  are  ex- 
plained in  §  1388,  ante. 

In  another  class  of  cases  a  doctrine  not  distinguishable  from  that, 
of  superior  and  subordinate  has  been  applied  for  the  benefit  of  minor- 
employees.  These  decisions  also  turn  upon  a  special  principle  of  a 
narrow  scope,  the  boundaries  of  which  are  not  very  clearly  defined 
as  yet,  except  where  the  gravamen  of  the  action  is  a  default  in  re- 
spect to  the  duty  of  instruction.  See  chapter  xlix.,  cmte.  In  the 
summary,  chapter  lxiii.,  post,  are  cited  some  Georgia  cases  illustrat- 
ing the  more  general  principle  that  a  higher  degree  of  care  is  owed 
to  minor  employees  than  to  adults,  and  showing  how  this  principle- 
sometimes  produces  decisions  which,  if  the  employee  had  been  of 
full  age,  could  only  be  justified  on  the  theory  that  any  superior  serv- 
ant is  a  vice  principal. 

In  regard  to  some  of  the  courts  the  writer  has  felt  considerable 
doubt  whether  the  decisions  should  be  cited  in  this  section  or  among 
those  relating  to  departmental  managers  (subd.  F,  post).  To  avoid 
misunderstanding,  it  will  be  proper  to  explain  the  plan  upon  which 
these  doubtful  cases  have  been  distributed.  The  position  of  each 
state  with  respect  to  the  superior  servant  doctrine  is  assumed  to  have 
been  fixed  by  the  decision  in  which  its  supreme  court,  when  holding- 
a  delinquent  to  be  a  representative  of  the  master,  has  gone  the  fur- 
thest down  in  the  scale  of  supervising  employees.  Accordingly,  if 
by  any  decision  which  is  still  in  force,  or  which,  supposing  the  com- 
mon law  to  have  been  superseded  by  a  statute,  was  in  force  up  to  the 
time  of  the  enactment  of  that  statute,  a  court  has  predicated  liability 
in  respect  to  acts  done  by  an  employee  of  a  lower  grade  than  de- 
partmental vice  principals,  in  the  sense  in  which  that  term  is  used  in 
the  best-considered  judgments,  every  ruling  by  that  court  has  been  in- 
cluded in  the  subjoined  list,  although  in  many  instances  the  delin- 
quent may  have  been  of  sufficiently  high  rank  to  be  possibly,  or  even 
certainly,  a  departmental  principal.  If  such  a  decision  has  been  ren- 
dered, but  was  discarded,  independently  of  statutory  provisions,  no* 
ruling  in  that  particular  state  is  here  mentioned,  and  the  discredited 
decisions  are  noted  under  other  subtitles.  Such  an  arrangement  nec- 
essarily excludes  from  this  section  all  the  Federal  decisions  which  em- 
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body  the  superior  servant  doctrine.  These  will  be  found  reviewed 
in  chapter  lxiii  ,  post. 

The  Kansas  decisions  are  tabulated  under  the  present  section,  for 
the  reason  that  the  most  recent  of  them  have  unmistakably  committed 
the  supreme  court  of  that  state  to  the  superior  servant  doctrine,  and 
thus  superseded  one  or  two  rulings  of  a  different,  or  at  least  doubtful, 
tenor  in  the  earlier  volumes  of  the  reports.     See  chapter  lxiii.,  post. 

The  Georgia  decisions  which  hold  a  master  to  be  liable  for  the  neg- 
ligence of  superior  employees  are  reserved  for  subd.  F,  post.  The 
reasons  for  this  arrangement  will  be  apparent  from  chapter  lxiii., 
•post,  where  some  cases  are  noted  which  are  apparently,  but,  as  the 
writer  conceives,  not  really,  applications  of  the  superior  servant  doc- 
trine. 

The  cases  in  Arkansas,  ISTorth  Carolina,  and  Louisiana  are  included 
in  this  section,  for  the  reason  that  they  predicate  vice  principalship 
as  to  lower  grades  of  employees  than  is  justifiable  under  the  best-con- 
sidered of  the  decisions  which  turn  upon  the  doctrine  of  departmental 
control.  See  chapter  lxiii.,  post.  But  it  has  been  found  convenient 
to  mention  some  of  the  decisions  in  these  states  under  that  subtitle 
also  which  relates  to  departmental  managers.     See  §  1463,  -post. 

Virginia  and  West  Virginia,  which  might,  perhaps,  for  some  years 
have  been  classed  among  the  states  which  applied  that  doctrine,  have 
now  abandoned  it  definitely.     See  summary,  chapter  lxiii.,  post. 

In  Missouri  a  recent  case  ^  seems  to  foreshadow  a  complete  change 
of  front  as  regards  the  doctrine  of  superior  and  subordinate ;  but  for 
the  present  it  must  be  numbered  among  the  states  which  accept  that 
doctrine. 

As  to  the  peculiar  limitation  on  the  superior  servant  doctrine  which 
prevails  in  Kentucky,  see  the  summary  of  the  decisions  in  that  state, 
§  14T8,  post. 

In  the  list  below,  no  decision  is  mentioned  except  those  in  which 
the  injury  was  received  by  a  subordinate  under  the  control  of  the  de- 
linquent employee,  for  the  effect  of  the  general  rule  stated  in  §  1440, 
ante,  is  that,  as  to  persons  not  under  their  control,  they  are  mere  fellow 
servants,  except  in  so  far  as  they  may  be  discharging  some  nonassign- 
able duty  owed  by  the  master  to  those  persons. 

For  brevity's  sake,  only  the  designation  of  the  delinquent  employee 
is  mentioned,  it  being  understood  that,  unless  otherwise  stated,  the 

1  Grattis  v.  Kansas  City,  P.  &  G.  R.    77   Am.    St.   Rep.    721,   55   S.   W.    108. 
Co,  ( 1900)   153  Mo.  380,  48  L.R.A.  399,    See  chapter  lxiii.,  post. 
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employee  was  held  to  be  a  vice  principal.*    In  the  courts  which  apply 
the  superior  servant  doctrine  there  is  no  difference  of  opinion  as  to 


2  (a)  General  managing  agents. — 
See  the  cases  cited  under  §§  1455,  1466, 
post,  and  also  the  general  remarks  in 
.subd.  E,  F,  post,  as  to  the  alternative 
theories  by  which  the  ascription  to  these 
oilicials  of  the  status  of  the  master's 
agents  may  be  conceived  to  be  sup- 
ported. 

(b)  Employees  controlling  the  move- 
ments of  trains  which  they  do  not  as- 
sist in  operating. — An  assistant  super- 
intendent is  a  vice  principal.  Chicago, 
B.  d  Q.  R.  Co.  V.  McLallen  (1876)  84 
111.  109,  held  to  be  negligent  in  ordering 
a  freight  train  forward  without  making 
it  certain  that  a  passenger  train  travel- 
ing in  the  opposite  direction  had  an 
order  which  could  in  some  manner  re- 
strain its  speed  and  regulate  its  move- 
ments so  as  to  guard  with  certainty 
against  collision. 

Under  the  rule  in  Tennessee  a  tele- 
graph operator  at  a  way  station,  who 
has  no  control  of  or  connection  with  the 
running  of  railway  trains,  except  as  a 
medium  through  which  orders  from  the 
superintendent's  office  are  communicated 
to  servants  of  the  company  in  charge  of 
its  trains,  is  not  the  fellow  servant  of  a 
train  conductor.  Hast  Tennessee,  V.  d 
G.  R.  Co.  v.  De  Armond  (1887)  86  Tenn. 
73,  6  Am.  St.  Rep.  816,  5  S.  W.  600 
(said  to  be  the  conductor's  superior  as 
a  helper  of  the  superintendent;  accident 
was  caused  by  omission  of  the  operator 
to  display  a  signal  to  stop  an  expected 
1;rain,  the  result  being  a  collision). 

In  West  Chicago  Street  R.  Go.  v. 
-Dwyer  (1894)  57  111.  App.  440,  it  was 
held  that,  on  the  evidence,  the  "starter" 
of  a  street  railway  company  was  prob- 
ably a  superior  servant  (plaintiff  or- 
dered into  position  where  he  was  injured 
owing  to  grip  machinery  being  out  of 
order ) . 

A  railroad  company  is  liable  to  a  sec- 
tion hand  for  injuries  received  by  a  car 
upon  which  he  is  riding  in  the  discharge 
of  his  duty  coming  in  contact  with  a 
car  upon  a  side  track,  negligently  left 
by  the  station  agent  having,  control  of 
such  tracks  in  such  a  position  that  a 
■collision  was  inevitable.  St.  Louis,  A. 
&  T.  H.  R.  Co.  v.  Biggs  (1894)  53  111. 
App.  550. 

(e)  Employees  in  control  of  railway 
trains. — Meyer    v.    Illinois    C.    R.    Co. 


(1899)  177  111.  591,  52  N.  E.  848,  af- 
firming (1895)  65  111.  App.  531  (here, 
however,  recovery  was  denied  on  the 
ground  that  the  negligent  act  was  non- 
official.  See  §§  1472,  1473,  post);  Mo- 
Ule  d  0.  R.  Co.  V.  Godfrey  (1895)  155 
111.  78,  39  N.  E.  590  (here  held  not  to 
be  a  vice  principal  for  all  purposes.  See 
chapter  i.xil.,  post]  ;  Walker  v.  Gillett 
(1898)  59  Kan.  214,  52  Pac.  442  (car 
driven  without  warning  against  a  sta- 
tionary one  the  coupling  of  which  a 
brakeman  was  examining)  ;  Louisville 
d  N.  R.  Co.  v.  RoUnson  (1891)  13  Ky. 
L.  Rep.  153,  16  S.  W.  707  (conductor  in 
failing  to  notify  a  brakeman  that  a  car 
had  been  rendered  dangerous  to  couple 
by  reason  of  the  slipping  of  lumber  on 
it,  at  the  time  he  sent  him  to  make  such 
coupling,  when  he  knew  of  such  danger, 
was  guilty  of  wilful  negligence)  ;  Louis- 
ville &  N.  R.  Co.  V.  Moore  (1886)  83 
Ky.  675  (conductor  allowed  inexperi- 
enced fireman  to  operate  an  engine  while 
plaintiff  was  coupling)  ;  Louisville  &  N. 
R.  Go.  V.  Mitchell  (1888)  87  Ky.  327,  8 
S.  W.  706  (vice  principalship  assumed 
in  argument)  ;  Newport  News  d  M.  Val- 
ley Co.  V.  Dentzel  (1890)  91  Ky.  42,  14 
S.  W.  958  (conductor  failed  to  stop  the 
rear  section  of  a  broken  train,  the  result 
being  that  the  plaintiff,  a  brakeman  on 
the  forward  section,  was  killed  by  a  col- 
lision of  the  two  sections)  ;  Greer  v. 
Louisville  d  N.  R.  Co.  (1893)  94  Ky. 
169,  42  Am.  St.  Rep.  345,  21  S.  W.  649 
(speed  dangerously  increased  while 
brakeman  was  attempting  to  uncouple 
two  cars  from  a  moving  train;  brake- 
man  lost  his  footing  and  fell  under  the 
cars)  ;  Cincinnati,  N.  0.  d  T.  P.  R.  Co. 
v.  Palmer  (1895)  98  Ky.  382,  33  S.  W. 
199  (charge  held  erroneous  which  al- 
lowed jury  to  find  for  the  plaintiff  in 
the  case  of  ordinary  negligence;  see 
summary  of  Kentucky  decisions  in  chap- 
ter LXIII.,  post);  Newport  News  d  M. 
Valley  R.  Co.  v.  Carroll  (1895)  17  Ky. 
L.  Rep.  374,  31  S.  W.  132  (minor  in- 
jured in  coupling  cars  under  orders  of 
conductor)  ;  Louisville  d  N.  R.  Co.  v. 
WalUngford  ( 1893 )  15  Ky.  L.  Rep.  170, 
22  S.  W.  439  (foreman  of  construction 
train  ordered  a  train  to  move  back  while 
a  switchman  was  coupling,  without  wait- 
ing for  a  signal  from  the  latter)  ;  Clark 
V.  Hughes  (1897)  51  Neb.  780,  71  N.  W. 
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the  responsibility  of  a  railway  company  for  the  negligence  of  a  con- 
ductor of  a  regular  freight  or  passenger  train.    As  to  whether,  under 


776  (signaled  to  back  cars  while  brake- 
man  was  coupling )  ;  Mason  v.  Richmond 
d  D.  R.  Co.  (1892)  111  N.  C.  482,  18 
L.R.A.  845,  32  Am.  St.  Eep.  814,  16 
S.  E.  698  (1894)  114  N.  C.  718,  19  S. 
E.  362  (brakeman  obeyed  order  to 
-couple  with  his  hands  when  the  stick 
required  by  the  rules  proved  ineffective; 
here  the  actual  point  decided  was  that 
•the  brakeman  was  not  negligent  in  com- 
plying with  the  order)  ;  Shadd  v. 
Georgia,  G.  &  N.  R.  Co.  (1895)  116  N. 
C.  968,  21  S.  E.  554  (conductor  prema- 
turely ordered  movement  of  cars,  with- 
out ascertaining  whether  coupling  was 
complete;  same  point  as  in  last  case)  ; 
Puroell  V.  Southern  R.  Co.  (1896)  119 
N.  C.  728,  26  S.  E.  161  (sudden  starting 
■of  train  threw  brakeman  to  the  ground)  ; 
Halton  V.  Southern  R.  Co.  (1900)  127 
N.  C.  255,  37  S.  E.  262  (ordered  brake- 
man  to  get  a  stone  and  scotch  a  rolling 
■car  at  night)  ;  Little  Miami  R.  Co.  v. 
Stevens  (1851)  20  Ohio,  415  (engineer 
was  injured  in  a  collision  resulting  from 
the  omission  of  the  conductor  to  ob- 
serve his  time  card)  ;  Cleveland,  C.  & 
C.  R.  Co.  V.  Keary  (1854)  3  Ohio  St. 
201  (similar  accident)  ;  Lofce  Shore  & 
M.  S.  R.  Co.  V.  Spongier  (1886)  44 
Ohio  St.  471,  58  Am.  Rep.  833,  8  N. 
E.  467  (assumed  in  opinion)  Lake 
Shore  &  M.  S.  R.  Co.  v.  Knittal  (1878) 
33  Ohio  St.  468  (flying  switch  negli- 
gently made)  ;  Illinois  C.  R.  Co.  v. 
Spenoe  (1893)  93  Tenn.  173,  42  Am.  St. 
Rep.  907,  23  S.  W.  211  (collision  caused 
by  conductor's  allowing  freiglit  train  to 
pass  a  certain  station  in  violation  of 
the  timecard  rules  injured  fireman)  ; 
Openshaw  v.  Utah  &  N.  R.  Co.  (1889) 
6  Utah,  132  (negligent  loading  of  car; 
piece  of  timber  fell  on  brakeman)  ;  Ala- 
bama G.  8.  R.  Co.  V.  Baldwin  (1904) 
113  Tenn.  409,  67  L.E.A.  340,  82  S.  W. 
487,  3  Ann.  Cas.  916  (conductor  ordered 
train  moved  while  brakeman  was  be- 
tween cars).  See  also  Louisiana  cases 
cited  in  §  1463,  note  1,  subd.   (b),  post. 

Upon  principle  the  liability  of  the 
company  in  the  case  of  conductors  of 
construction  or  work  trains  would  also 
seem  to  be  indisputable  under  the  su- 
perior servant  doctrine,  but  the  authori- 
ties are  conflicting. 

The  servant  was  allowed  to  recover  in 
Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Lund- 


strom  (1884)  16  Neb.  254,  49  Am.  Eep. 
718,  20  N.  W.  198  (conductor  of  con- 
struction train  sent  a  laborer  into  a  cut 
when  a  train  was  known  to  be  due)  ; 
Burlington  &  M.  River  R.  Go.  v.  Crockett 
(1886)  19  Neb.  138,  26  N.  W.  921  (con- 
ductor of  gravel  train  neglected  to  sta- 
tion a  watchman  to  give  notice  of  danger 
from  a  bank  caving  in,  and  the  under 
boss  of  the  train  was  killed  by  an  earth- 
slide)  ;  Louisville  &  N.  R.  Co.  v.  Haw- 
kins (1899)  21  Ky.  L.  Rep.  354,  51  S. 
W.  426  (conductor  of  gravel  train  was 
negligent  in  signaling  for  the  movement 
of  a  train)  ;  Miller  v.  Missouri  P.  R.  Co. 
(1891)  109  Mo.  350,  32  Am.  St.  Eep. 
673,  19  S.  W.  58  (conductor  of  material 
train  without  warning  gave  signal  to 
start  train,  the  result  being  that  a 
laborer  who  was  stepping  from  one  car 
to  another  was  jerked  off'  and  run  over; 
see,  however,  summary  of  Missouri  cases 
in  chapter  LXiii.,  post)  ;  Dolhin  v.  Rich- 
mond &  D.  R.  Co.  (1879)  81  N.  C.  440, 
31  Am.  Eep.  512  (injury  caused  by  fall 
of  gravel  bank)  ;  Chicago,  B.  &  Q.  R.  (Jo. 
V.  Blank  (1887)  24  111.  App.  438  (con- 
ductor of  gravel  train  ordered  air 
brakes  to  be  set  suddenly,  thereby  caus- 
ing a  jerk  which  threw  a  laborer  off'. 
This  case  does  not  refer  to  the  Illinois 
decisions,  infra) . 

But  such  conductors  were  held  to  be 
mere  fellow  servants  of  their  subordi- 
nates in  Abend  v.  Terre  Haute  &  I.  R. 
Go.  (1884)  111  111.  202,  53  Am.  Eep. 
616  (collision  caused  by  the  negligence 
of  the  conductor  of  a  wrecking  train  in 
disregarding  his  running  orders)  ;  Fol- 
lowed in  Chicago  d  A.  R.  Co.  v.  McDon- 
ald (1887)  21  111.  App.  409,  Distin- 
guishing the  Ross  Case  and  other  cases 
of  conductors  of  regular  trains;  (col- 
lision caused  by  disregard  of  running 
regulations;  said  to  be  "acting  under 
special  order  at  all  times  in  the  move- 
ment of  his  train"). 

Under  the  Texas  rule  (§  1451,  ante) 
a  conductor,  not  being  invested  with  the 
power  of  discharge,  is  a  mere  coservant 
of  the  other  trainmen.  Campbell  v. 
Cook  (1894)  86  Tex.  630,  40  Am.  St. 
Rep.  878,  26  S.  W.  486  (negligent  man- 
agement of  cars  while  brakeman  was 
coupling). 

To  employees  whose  services  a  con- 
ductor is  authorized  to  command  tempo- 
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the  superior  servant  doctrine,  a  conductor  is  a  vice  principal  as  to  em- 
ployees not  controlled  by  him,  see  §  1440,  note  1,  ante,  and  compare 
§  1463,  note  1,  subd.  b,  post. 


rarily  he  bears  the  same  relation  as  to 
employees  regularly  under  his  control, 
so  far  as  the  liability  of  the  company 
under  this  doctrine  is  concerned.  Ritt 
V.  LouisiHlle  &  N.  R.  Co.  (1887)  9  Ky. 
L.  Rep.  307,  4  S.  W.  796  (train  started 
without  warning  injured  car  repairer). 

An  engineer,  though  not  a  vice  prin- 
cipal (except,  under  some  circumstan- 
ces, in  Kentucky;  see  §  1440,  ante) 
while  he  is  acting  under  a  conductor, 
becomes,  according  to  some  decisions,  a 
vice  principal  when  he  is  in  charge  of 
a  train.  East  Tennessee  &  W.  N.  C.  R. 
Co.  V.  Collins  (1886)  85  Tenn.  227,  1  S. 
W.  883  (cars  negligently  backed  against 
each  other)  ;  Cowles  v.  Richmond  &  D. 
R.  Co.  ( 1881 )  84  N.  C.  309,  37  Am.  Rep. 
620  (but  case  really  turned  on  proved 
negligence  of  defendant  as  to  defective 
appliances)  ;  Means  v.  Carolina  C.  R. 
Co.  (1900)  126  N.  C.  424,  35  S.  E.  813, 
Former  Appeals  (1898)  122  N.  C.  990, 
29  S.  E.  939  (1899)  124  N.  C.  574, 
45  L.R.A.  164,  32  S.  E.  960.  He  is 
therefore  a  vice  principal  after  he  has 
taken  charge  of  the  forward  section  of 
a  train  which  has  separated,  where  it 
is  his  duty  to  do  so  under  the  rules  of 
the  company.  Louisville  &  N.  R.  Co.  v. 
Martin  (1889)  87  Tenn.  398,  3  L.R.A. 
282,  10  S.  W.  772  (here  held,  however, 
to  be  a  mere  fellow  servant  of  brake- 
man,  as  he  had  not  actually  taken 
charge)  ;  Neioport  News  d  M.  Valley 
Co.  V.  Bowe  (1892)  3  C.  C.  A.  121,  6 
U.  S.  App.  172,  52  Fed.  362  (assumed  in 
opinion;  but  such  a  doctrine  is  hardly 
law  in  Federal  courts  since  the  Baugh 
Case;  see  §  1463,  post. 

If  the  engineer  of  a  train  was  in  con- 
trol of  it  to  such  an  extent  that  he  was 
permitted  to  order  its  movements,  then 
such  control  and  direction  would  consti- 
tute him  a  vice  principal  of  the  railroad 
company.  Morrison  v.  Northern  P.  R. 
Co.    (1904)   34  Wash.  70,  74  Pac.  1064. 

The  decisions  as  to  conductors  in 
South  Carolina,  Virginia,  West  Vir- 
ginia, and  the  Federal  courts  will  be 
noticed  in  subd.  F,  post,  and  chapter 
Lxiii.,  post. 

(d)  Supervising  employees  in  roAlwoAj 
yards  and  depots. — A  yardmaster  hav- 
ing charge  of  making  up  trains,  hand- 


ling cars  in  the  yard,  and  having  control 
of  the  switchmen.  Renfro  v.  Chicago,. 
R.  I.  &  P.  R.  Co.  (1885)  86  Mo.  302 
(ran  cars  against  the  car  which  injured 
servant  was  repairing)  ;  Taylor  v.  Mis- 
souri P.  R.  Co.  (1891)  —  Mo.  — ,  16. 
S.  W.  206  (improvised  a  coupling  by 
the  use  of  a  piece  of  a  brakebeam  rod, 
and  inserted  it  in  such  a  manner  that  it 
fell  out  when  the  cars  were  in  motion)  ; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Touhjf 
(1887)  26  111.  App.  99  (but  negligence 
was  held  to  be  nonofficial  here)  ;  N orris- 
V.  IlUnois  G.  R.  Co.  (1899)  88  111.  App. 
614  (negligence  as  to  order  not  to  put 
out  a  signal  caused  collision ) . 

An  assistant  yardmaster.  Oravelle  v. 
Minneapolis  &  St.  L.  R.  Co.  (1882)  3 
McCrary,  352,  10  Fed.  711  (in  charge 
to  jury;  but  this  case  is  no  longer  law 
under  the  more  recent  decisions  of  the 
supreme  court  denying  vice  principal- 
ship  to  any  lower  grade  than  heads  of 
departments;  see  subd.  F.  post). 

A  night  yardmaster  with  power  to 
discharge  switchmen.  Texas  d  P.  R.  Go. 
V.  Reed  (1895)  88  Tex.  439,  31  S.  W. 
1058. 

A  yard  foreman.  San  Antonio  d  A. 
P.  R.  Co.  V.  Reynolds  (1895)  —  Tex. 
Civ.  App.  — ,  30  S.  W.  846  (charge  er- 
roneous which  failed  to  state  differen- 
tiating significance  of  the  power  or  want 
of  power  to  discharge ) . 

A  foreman  of  one  of  several  switching 
crews.  Armstrong  v.  Oregon  Short  Line 
d  U.  N.  R.  Go.  (1893)  8  Utah,  420,  32 
Pac.  693  (cars  backed  violently  against 
one  which  one  of  the  switchmen  was 
coupling  in  the  nighttime). 

The  foreman  of  a  switching  crew. 
Berglund  v.  Illinois  G.  R.  Co.  (1909) 
109  Minn.  317,  123  N.  W.  928  (failure 
to  repair  footboard  on  engine ) . 

A  foreman  of  a  switching  crew. 
Louisville  &  N.  R.  Co.  v.  Burst  (1892) 
14  Ky.  L.  Rep.  632,  20  S.  W.  817  (negli- 
gence per  se  so  to  station  himself  when 
he  knows  that  a  member  of  the  crew  is 
between  the  cars  attempting  to  uncouple 
them,  that  signals  of  danger  can  be 
given  by  him  to  the  engineer  only 
through  the  fireman  of  the  engine). 

A  street  railway  barn  foreman.  Bien 
V.  St.  Louis  Transit  Co.  (1904)  108  Mo. 
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App.   399,   83   S.   W.   986    (started   car  R.  Co.  v.  Skola  (1900)   183  111.  454,  75 

suddenly  while  motorman  was  in  place  Am.  St.  Rep.   120,  56  N.  E.  171    (ran 

of  danger).  cars  himself  on  to  the  repair  track,  and 

The  foreman  of  a  railway  lumber  injured  a  repairer), 
yard.  Chicago  &  A.  R.  Co.  v.  May  (e)  Employees  supervising  the  load- 
(1884)  108  111.  288  (a  car  the  bumper  ing  of  railway  cars. — A  foreman  in 
•of  which  supported  some  planks  pro-  charge  of  gang  loading  or  unloading 
jecting  over  the  end  of  a  push  car  be-  cars,  and  giving  orders  as  to  the  man- 
ing  removed  by  the  foreman's  orders;  ner  of  unloading.  Higgins  v.  Missouri 
the  push  ear  was  tilted  up  and  thrust  P.  R.  Co.  (1890)  43  Mo.  App.  547  (fail- 
onward  so  as  to  crush  the  plaintiff's  in-  ure  to  furnish  chain  to  prevent  tipping 
testate  against  the  other  car ) .  An  of-  of  car )  ;  Proctor  v.  Missouri,  K.  &  T.  R. 
ficial  similarly  described  was  held  to  Co.  (1890)  42  Mo.  App.  124  (foreman 
•be  a  departmental  manager,  in  Baldwin  without  warning  ordered  workmen  to 
-V.  St.  Louis,  K.  &  N.  W.  R.  Co.  ( 1888 )  throw  to  the  ground  a  rail  which  plain- 
75  Iowa,  297,  9  Am.  St.  Rep.  479,  39  N.  tiff  was  helping  to  raise  to  the  side  of  a 
W.  507.  car  to  serve  as  a  skid,  and  which  he  sup- 

A  foreman  of  car  repairers.    Hannibal  posed  was  about  to  be  placed  as  other 

&  St.  J.  R.  Co.  v.  Fox   (1884)   31  Kan.  rails  had  been). 

586,  3  Pac.  320    (failed  to  protect  sub-  An   assistant  roadmaster.     La  Barre 

ordinate  from  moving  cars )  ;   Moore  v.  v.  Grand  Trunk  Western  R.  Co.   { 1903 ) 

Wabash,  St.  L.  &  P.  R.  Co.    (1885)    85  133  Mich.  192,  94  N.  W.  735  (rails  were 

Mo.  588  (same  breach  of  duty)  ;  Renfro  being  loaded  onto  moving  cars,  and  the 

V.  Chicago,  R.  I.  &  P.  R.  Co.   (1885)   86  roadmaster  caused  the  cars  to  be  moved 

Mo.    302    (same   breach   of   duty);    St.  too  rapidly). 

Louis,  A.   d    T.   H.   R.    Co.   v.   Holman  The  foreman  of  a  construction  gang 

(1894)    53   111.   App.   617    (allowed  car  engaged  in  unloading  cinders.     Chicago 

under  repair  to  stand  where  it  was  so  d  E.  I.  R.   Co.  v.  Kimmel    (1906)    221 

<3lose  to  an  adjoining  track  that  a  car  111.  547,  77  N.  E.  936,  affirming  (1905) 

moving   thereon   struck   it)  ;    Stucke   v.  123  111.  App.  382    (car  on  which  plain- 

Orleans  R.  Co.   (1898)   50  La.  Ann.  188,  tiff  was  at  work  was  struck  by  another 

23  So.  342    (failed  to  secure  a  servant  car). 

repairing   a,   car    against   the   approach  (f)  Employees  supervising  track  work 

of  other  cars)  ;  Lake  Shore  &  M.  8.  R.  on  railioays. — The  general  road  master 

Oo.  V.  Lavalley   (1880)   36  Ohio  St.  221  of  a  line.     Hoke  v.  St.  Louis,  K.  &  N. 

(car   allowed   to   strike   the   one  under  W.  R.  Co.   (1885)  88  Mo.  360,  reversing 

which  the  plaintiff  was  working).  (1882)    11  Mo.  App.  574    (road  master 

A  car  repairer  deputed  by  the  master  carelessly  gave  a  wrong  signal  to  en- 
workman  to  instruct  as  to  his  duties  the  gineer,  the  result  being  that  he  started 
plaintiff,  a  new  employee  who  was  to  his  engine  in  the  wrong  direction,  and 
take  his  place.  Chicago,  B.  &  Q.  R.  Co.  drew  a  car  from  under  the  wrecked  car, 
v.  Sullivan  ( 1889 )  27  Neb.  679,  43  N.  allowing  it  to  fall  on  plaintiff,  a  laborer. 
W  415  (failed  to  protect  new  employee  A  road  master.  Stoddard  v.  St.  Louis, 
^.gainst  moving  cars).  K.  C.  d  N.  R.  Co.    (1877)    65  Mo.  514 

On  the  other  hand  a  "boss  wiper"  who  (failure  to  employ  another  man  where 
is  the  foreman  of  a  gang  of  wipers  em-  force  was  inadequate;  possibly  decided 
ployed  by  a  railroad  company  to  wipe  rather  on  the  ground  of  a  breach  of  a 
its  locomotives,  and  directs  them  when  non-delegable  duty  than  under  the  su- 
to  work  and  what  to  do,  is  their  fellow  perior  servant  doctrine )  ;  Foster  v.  Mis- 
servant,  and  not  a  vice  principal.  Knox  souri  P.  R.  Co.  (1893)  115  Mo.  165,  21 
v.  Southern  R.  Go.  (1898)  101  Tenn.  S.  W.  916  (section  man  injured  by  a 
B75  47  S.  W.  491  (wiper  injured  by  rail  thrown  on  to  the  car  where  he  was 
engine  moved  under  the  orders  of  the  by  the  orders  of  the  road  master)  ; 
foreman ;  this  case  seems  to  indicate  Thompson  v.  Chicago,  M.  d  St.  P.  R.  Co. 
some  change  of  view  in  this  state  as  to  (1883)  5  McCrary,  542,  18  Fed.  239  (as- 
the  scope  of  the  superior  servant  doc-  sumed  in  charge  to  jury;  not  law  under 
trine;  see  summary  of  decisions  in  chap-  recent  supreme  court  decisions;  question 
ter  LXin    post).  '^^^  whether  the  failure  to  protect  labor- 

The   foreman   of   an   electric   railway  ers  from  a  bank  which  fell  was  due  to  a 

company  at  its  car  shed  is  a  vice  prin-  want  of  care), 
cipal.     Metropolitan   West    Side    Elev. 
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A  division  road  master.  Broiv-ning  v. 
Wabash  Western  R.  Co.  (3894)  ]24  Mo. 
55,  24  S.  W.  731,  27  S.  W.  644  (removal 
of  brake  staff  caused  engineer's  death.) 

As  to  Rains  v.  St.  Louis,  I.  M.  cC-  S.  R. 
Co.  (1879)  71  Mo.  164,  36  Am.  Rep. 
459  (brakeman  killed  by  low  overhead 
bridge),  which  denies  that  a  road  mas- 
ter is  a  vice  principal,  see  chapter  LXiii., 
post. 

A  section  boss  or  track  foreman. 
Chattanooga  Electric  R.  Go.  v.  Laicson 
(1898)  101  Tenn.  406,  47  S.  W.  489 
(ordered  to  board  a  moving  car;  held 
to  be  an  ofBcial  act,  as  it  was  done  in 
the  discharge  of  his  function  of  con- 
trolling the  cars)  ;  Gann  v.  Nashville, 
C.  d  St.  L.  R.  Go.  (1898)  101  Tenn.  380, 
70  Am.  St.  Rep.  687,  47  S.  W.  493 
(nonofficial  negligence  in  this  case)  ; 
Illinois  G.  R.  Go.  v.  Bolton  (1897)  99 
Tenn.  273,  41  S.  W.  442  (except  when 
engaged  in  manual  labor,  as  in  this 
case)  ;  Wilson  v.  Banner  Lumber  Go. 
(1902)  108  La.  590,  32  So.  460  (hand 
car  run  down  a  grade  at  a  dangerous 
rate  of  speed)  ;  Hatcorth  v.  Kansas  City 
Southern  R.  Go.  (1902)  94  Mo.  App. 
215,  68  S.  W.  Ill  (brake  suddenly  ap- 
plied) ;  Sambos  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  (1908)  134  Mo.  App.  460, 
114  S.  W.  567  (tie  thrown  on  pile 
slipped  off)  ;  Doss  v.  Missouri,  K.  dc  T. 
R.  Go.  (1909)  135  Mo.  App.  643,  116 
S.  W.  458  (sudden  stopping  of  hand 
car)  ;  Tills  v.  Great  Northern  R.  Go. 
(1908)  50  Wash.  536,  20  L.R.A.(N.S.) 
434,  97  Pac.  737  (brakes  suddenly  ap- 
plied) ;  Louisville  d  N.  R.  Go.  v.  Bowler 
(1872)  9  Heisk.  866  (nature  of  negli- 
gent act  not  stated)  ;  Sohroeder  v.  Chi- 
cago &  A.  R.  Co.  (1891)  108  Mo.  322, 
18  L.R.A.  827,  18  S.  W.  1094  (laborer 
injured  by  a  hand  car  which  was  struck 
by  a  train  while  the  section  gang  were 
attempting  to  get  it  off  the  track)  ; 
McDermott  v.  Uannihal  <&  St.  J.  R.  Co. 
(1885)  87  Mo.  285  (same  facts)  ; 
Stephens  v.  Hannibal  &  St.  J.  R.  Co. 
(1885)  86  Mo.  221,  second  Appeal 
(1888)  96  Mo.  207,  9  Am.  St.  Rep.  336, 
9  S.  W.  589  ( laborer  injured  in  comply- 
ing with  an  order  to  get  a  large  stone 
off  the  track  when  a  train  was  approach- 
ing) ;  Russ  V.  Wabash  Western  R.  Go. 
(1892)  112  Mo.  45,  18  L.R.A.  823,  20 
S.  W.  472  (water  keg  rolled  off  hand 
car,  owing  to  carelessness  of  foreman, 
who  had  used  it  for  a  while  as  a  seat, 
and  then  jumped  up  and  left  it  unse- 
cured) ;  Roieland  v.  Missouri  P.  R.  Co. 


(1886)  20  Mo.  App.  463  (assured  la- 
borer that  the  end  of  a  rail  about  to- 
be  thrown  on  a  car  was  free;  not  being, 
so  it  rebounded  and  struck  the  laborer)  ; 
Cloicers  v.  M'abash,  St.  L.  &  P.  R.  Co^ 

(1886)  21  Mo.  App.  213  (foreman  know- 
ing hand  car  was  defective  failed  to  re- 
port it)  ;  Banks  v.  Wabash  Western  R. 
Go.  (1890)  40  Mo.  App.  458  (hand  car 
allowed  to  become  unsafe )  ;  Eerriman  v. 
Chicago  &  A.  R.  Go.  (1887)  27  Mo.  App. 
435  (rail  which  plaintiff  was  ordered  to- 
remove  from  the  track  caught  under  an- 
other rail  and  flew  back  and  struck 
plaintiff;  foreman  not  assisting)  ;  Gla/y- 
baugh  v.  Kansas  City,  Ft.  S.  &  M.  R.. 
Co.  ( 1894 )  56  Mo.  App.  630  ( dangerous- 
method  of  loading  ties  on  cars)  JButson 
V.  Missouri  P.  R.  Co.  (1892)  50  Uo. 
App.  300  (injury  caused  by  foreman's, 
use  of  pick)  ;  Louisville  &  N.  R.  Co.  v.. 
Bass  (1897)  19  Ky.  L.  Rep.  1474,  43 
S.  W.  463  (negligence  in  management 
of  hand  car  not  shown)  ;  Chicago  &  A^ 
R.  Go.  V.  Qoltz  (1897)  71  111.  App.  4141 
(injury  received  in  operation  of  hand, 
car;  denied  to  be  negligent  in  this  in- 
stance) ;  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Gross  (1889)  35  111.  App.  178,  affirmed, 
in  (1890)  133  111.  37,  24  N.  E.  563. 
(gave  no  warning  of  the  approach  of  a 

train)  ;  Patton  v.  Western  N.  G.  R.  Co.. 

(1887)  96  N.  C.  455,  1  S.  E.  863  (track 
man  injured  by  jumping  from  a  moving, 
hand  car  in  obedience  to  the  orders  of 
his  foreman)  ;  Logan  v.  North  Carolina 
R.  Co.  (1895)  116  N.  C.  940,  21  S.  E. 
959  (injury  caused  by  obedience  to  order 
to  remove  a  hand  car  from  the  track 
when  a  train  was  approaching)  ;  John- 
son V.  Southern  R.  Go.  ( 1898 )  122  N.  C. 
955,  29  S.  E.  784  (hand  car  was  started 
on  a  curve  where  an  expected  train 
could  not  be  seen)  ;  Missouri  P.  R.  Co^ 
V.  James  (1888)  —  Tex.  — ,  10  S.  W. 
332  (derailment  caused  by  defective 
hand  car  and  defective  track  which  fore- 
man had  promised  to  repair)  ;  Sweeney 
V.  Gulf,  C.  &  8.  F.  R.  Go.  (1892)  84 
Tex.  433,  31  Am.  St.  Rep.  71,  19  S.  W. 
555  (threw  switch  prematurely  while 
hand  car  was  moving  on  to  the  main 
line,  the  result  being  a  derailment)  ; 
Gulf,  C.  &  8.  F.  R.  Go.  V.  Wells  (1891> 
—  Tex.  — ,  16  S.  W.  1025  (derailment 
of  defective  hand  car)  ;  Toriam  v.  Rich- 
mond &  A.  R.  Co.  (1887)  84  Va.  192, 
4  S.  E.  339  (did  not  signal  the  approach 
of  a  train).  Criswell  v.  Pittsburgh,  0. 
&  St.  L.  R.  Go.  (1888)  30  W.  Va.  798, 
6  S.  E.  31    (foreman  disregarded  rules 
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promulgated  for  the  purpose  of  securing 
the  safe  running  of  hand  cars )  ;  Gregory 
V.  Ohio  River  R.  Co.  ( 1893 )  37  W.  Va. 
606,  16  S.  E.  819  (section  hand  injured 
while  on  a  hand  car  taken  out  on  a 
Sunday  by  order  of  the  foreman,  but  in 
contravention  of  a  rule  forbidding  this 
to  be  done  without  the  consent  of  the 
roadmaster). 

It  is  probable  that  the  last  three  de- 
cisions are  no  longer  good  law  in  the 
states  where  they  were  rendered.  See 
chapter  Lxin.,  post. 

A  section  boss  was  held  not  to  be  a 
fellow  servant  of  one  of  the  members 
of  the  crew,  in  Allison  v.  Southern  R. 
Co.  (1901)  129  N.  C.  336,  40  S.  E.  91; 
this  decision  was  reversed  in  (1903)  190 
U.  S.  326,  47  L.  ed.  1078,  23  Sup.  Ct. 
Rep.  713,  upon  the  ground  that  the 
state  court  erred  in  refusing  to  grant  a 
motion  for  removal  to  the  Federal 
courts. 

See  note  to  Tills  v.  Great  'Northern  R. 
Go.  20  L.R.A.(N.S.)   434. 

As  to  the  status  of  section  foreman  in 
South  Carolina,  see  chapter  Lxni.,  post. 

(g)  Employees  supervising  various 
kinds  of  construction  work. — A  super- 
intendent of  construction  on  a  railway 
is  a  vice  principal.  Kansas  P.  R.  Co.  v. 
TMtle  (1877)  19  Kan.  267  (defective 
machinery  furnished).  Under  the  more 
recent  decisions  in  some  states,  such  an 
employee  would  be  regarded  as  a  depart- 
mental manager.  See  §  1463,  note  1, 
subd.    (c),  post. 

A  jury  is  justified  in  ascribing,  as  re- 
gards an  employee  engaged  in  loading 
bridge  materials,  the  character  of  a  vice 
principal  to  another  employee  spoken  of 
as  assistant  superintendent,  or  as  fore- 
man, in  charge  of  the  structural  iron 
work  of  a  bridge  company,  with  au- 
thority to  direct  the  foreman  of  the  yard 
where  the  material  is  stored  to  get  it 
out  and  load  it  for  transportation. 
Pittsiurg  Bridge  Co.  v.  Walker  (1897) 
70  111.  App.  .55.  affirmed  in  (1897)  170 
111.  550,  48  N.  E.  915  (dispensed  with  a 
tag-line  which  should  have  been  used  to 
steady  a  piece  of  the  framework  of  the 
bridge  while  being  transported  to  its 
place,  and  attempted  to  steady  it  with 
his  hands). 

The  following  employees  are  vice  prin- 
cipals: 

A  foreman  of  bridge  builders.  Bloyd 
V.  St.  Louis  &  8.  F.  R.  Co.  (1893)  58 
Ark.  66,  41  Am.  St.  Rep.  85,  22  S.  W. 
1089  (as  to  this  ease,  see  chapter  lxiii.. 


post)  ;  St.  Louis,  A.  &  T.  R.  Co.  v.  Tor- 
rey    (1893)   58  Ark.  217,  24  S.  W.  244 
(case  went  oif  on  point  that  negligent, 
act  was  one   done   as   a  mere  servant; 
see  §§  1472,  1473,  post). 

A  foreman  of  a  gang  of  carpenters.- 
Miller  V.  Union  P.  R.  Co.  (1883)  5  Mc- 
Crary,  300,  17  Fed.  67  (assumed  in; 
charge  to  jury  in  a  case  where  the  in- 
jury resulted  from  an  order  to  use  a 
hand  car  for  transporting  the  gang;  not 
law  under  recent  decisions  of  the  su- 
preme court;  see  chapter  lxiii.,  post)  ; 
Ifeiter  v.  Kinnare  (1896)  68  111.  App_ 
558    (improper  order). 

A  foreman  of  a  gang  engaged  in  the- 
business  of  repairing  bridges,  water 
tanks,  and  telegraph  lines  along  a  rail- 
way. Sioux  City  &  P.  R.  Co.  v.  Smith 
(1888)  22  Neb.  775,  36  N.  W.  285  (sud- 
den application  of  brake  to  hand  car  by 
the  foreman  threw  plaintiff  off) . 

The  foreman  of  a  construction  crew 
on  a  work  car.  East  St.  Louis  &  8u- 
lurlan  R.  Co.  v.  Hill  (1907)  133  111. 
App.  14  (car  was  run  at  a  negligent 
rate  of  speed ) . 

A  foreman  of  a  bridge  construction 
gang.  Depuy  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1904)  110  Mo.  App.  110,  84  S.  W. 
103    (method  of  lowering  pile). 

The  foreman  of  a  construction  crew. 
Pitts  V.  Wells  (1907)  31  Ky.  L.  Rep. 
208,  101   S.  W.  1192. 

A  foreman  of  a  pile  driving  crew. 
Fremont,  E.  dc  M.  Valley  R.  Co.  v.  Leslie 
(1894)  41  Neb.  159,  59  N.  W.  559  (in- 
sufficient number  of  men  detailed  to 
stay  the  driver  while  it  was  being 
moved) . 

A  foreman  in  charge  of  the  construc- 
tion of  a  telegraph  line.  Postal  Teleg. 
GaUe  Co.  v.  Coote  (1900)  —  Tex.  Civ. 
App.  — ,  57  S.  W.  912  (hiring  of  incom- 
petent fellow  servant  was  the  negligence 
alleged ) . 

A  foreman  in  full  control  of  the  work 
of  constructing  a  line  of  telegraph,  with 
power  to  discharge  the  workmen.  Vicars- 
V.  Cumberland  Teleph.  &  Teleg.  Co. 
(1900)  52  La.  Ann.  2153,  28  So.  367 
(too  much  power  was,  by  the  foreman's 
order,  brought  to  bear  upon  a  pole 
which  was  being  braced  and  straight- 
ened) . 

An  employee  supervising  the  work  of 
taking  down  a  building.  Faren  v.  Sel- 
lers (1887)  39  La.  Ann.  1011,  4  Am. 
St.  Rep.  236,  3  So.  363  (unsafe  method 
of  demolition  adopted). 

A  foreman  of  a  gang  of  carpenters  en- 
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gaged  in  erecting  a  new  floor  in  a  build- 
ing. Pullman's  Palace  Car  Co.  v.  Bark- 
ins  (1893)  5  C.  C.  A.  .326,  17  U.  S.  App. 
22.  55  Fed.  932  (inexperienced  workman 
sei  to  work  in  a  dangerous  place;  not 
law  according  to  the  late  decisions  of 
the  supreme  court;  see  chapter  LXiii., 
post). 

A  foreman  in  charge  of  the  construc- 
tion of  a  building.  Heckman  v.  Mackey 
(1888)  35  Fed.  353  (pitfall  created  in 
the  absence  of  the  plaintiff  by  an  order 
to  a  coemployee  to  remove  a  securely 
fastened  plank  in  a  staging,  and  substi- 
tute another  which  was  left  loose ;  hard- 
ly law  under  recent  decisions  of  the  su- 
preme court,  unless — which  the  report 
does  not  show — the  foreman  was  a  gen- 
eral agent). 

A  foreman  of  carpenters  putting  in 
car  scales.  Kansas  City  Gar  d  Foundry 
Co.  V.  Secrist  (1898)  59  Kan.  778,  Appx. 
(beam  fell  owing  to  removal  of  props). 

An  assistant  foreman  in  charge  of  the 
drilling  of  a  well.  Nix  v.  Texas  P.  B. 
Co.  (1891)  82  Tex.  473,  27  Am.  St.  Rep. 
897,  18  S.  W.  571  (engineer  managing 
stationary  engine  was  injured  by  the 
sudden  application  of  steam  to  the  ma- 
chinery without  any  warning). 

A  foreman  of  a  crew  engaged  in  the 
construction  of  a  turntable.  DmoUng  v. 
Allen  (1881)  74  Mo.  13,  41  Am.  Rep. 
298  (1885)  88  Mo.  293  (inexperienced 
boy  was  ordered  to  stop  an  engine,  and 
was  injured  by  a  set  screw  while  at- 
tempting to  step  over  a  revolving  shaft). 

A  foreman  in  charge  of  the  removal 
of  the  roof  of  a  building.  Sullivan  v. 
Hamnihal  &  St.  J.  R.  Co.  (1891)  107 
Mo.  66,  28  Am.  St.  Rep.  388,  17  S.  W. 
748  (staging  which  foreman  had  as- 
sured plaintiff  was  safe  gave  way ;  here, 
as  plaintiff  had  nothing  to  do  with  its 
construction,  the  case  is  also  covered 
by  the  principle  that  the  duty  to  pro- 
vide a  safe  place  of  work  is  non-dele- 
gable  ) . 

A  railroad  foreman  in  a,  gravel  pit, 
having  full  charge  of  the  work,  with 
power  to  hire  and  discharge  men  and  to 
direct  and  control  their  work.  Andre- 
son  V.  Ogden  Union  R.  &  Depot  Co. 
(1892)  8  Utah,  128,  30  Pac.  305  (plain- 
tiff crushed  by  caving  of  bank,  owing 
to  fact  that  he  did  not  receive  custom- 
ary warning) . 

The  foreman  in  charge  of  the  removal 
of  an  embankment.  Bradley  v.  Chicago, 
M.  &  St.  P.  B.  Co.  (1897)  138  Mo.  293, 
39  S.  W.  763   (laborer  sent  to  work  on 


a  place  where  there  was  danger  of  the 
earth  falling). 

A  foreman  of  a  water  company  super- 
vising the  excavation  of  a  reservoir. 
Ball  V.  St.  Joseph  Water  Co.  (1892)  48 
Mo.  App.  356   (walls  of  trench  fell  in). 

A  foreman  in  charge  of  fireproofing  a 
building.  Roebling  Constr.  Co.  v. 
Thompson  (1907)  229  111.  42,  82  N.  E. 
196,  affirming  (1906)  129  111.  App.  20 
( negligent  starting  of  elevator ) . 

A  foreman  in  full  control  of  the  work 
of  remodeling  the  interior  of  a  building. 
Barrett  v.  Reardon  ( 1905 )  95  Minn.  425, 
104  N.  W.  309. 

The  person  in  charge  of  moving  a 
building.     Lawton  v.  Oglesby  Coal  Co. 

(1910)  154  111.  App.  368  (failed  to  give 
warning  of  danger). 

The  foreman  supervising  the  construc- 
tion of  a  power  house.    Bell  v.  Rocheford 

(1907)  78  Neb.  304,  126  Am.  St.  Rep. 
595,  116  N.  W.  646,  113  N.  W.  157. 

A  foreman  in  charge  of  the  construc- 
tion of  a  building.  McCracken  v.  Lan- 
try-Sharpe  Contracting  Co.  (1907)  45 
Tex.  Civ.  App.  485,  101  S.  W.  520  (neg- 
ligent orders). 

A  foreman  in  charge  of  the  operations 
of  a  steam  shovel.  Olson  v.  Erickson 
(1909)  53  Wash.  458,  102  Pac.  400 
(shovel  was  moved  without  warning). 

A  foreman  engaged  in  laying  gas 
mains.      Wiley   v.   St.   Joseph   Gas    Co. 

(1908)  132  Mo.  App.  380,  111  S.  W. 
1185  (did  not  provide  for  stop  box  at 
end  of  pipe). 

A  foreman  supervising  the  construc- 
tion of  a  city  sewer.  Chicago  v.  Cronin 
(1900)  91  111.  App.  466  (ordered  pipe 
to  be  lowered  in  an  improper  manner). 

A  city  engineer  acting  as  foreman  of 
the  work  of  constructing  a  sewer.  La 
Salle  V.  Kostka  (1901)  190  111.  130,  60 
N.  E.  72,  affirming  (1900)  92  111.  App. 
91   (side  of  sewer  not  properly  braced). 

A  foreman  of  the  eonstruction  work 
of  a  water  tank  will  be  deemed  a  fellew 
servant  with  a  man  under  him,  even 
though  he  has  power  to  oversee  the 
man  and  direct  the  work  under  his 
charge,  unless  his  authority  in  his  de- 
partment is  entire  and  absolute.  E.  Tan 
Winkle    Gin    &    Mach.    Ce.    v.    Broolcs 

(1911)  29  Okla.  351,  116  Pac.  908. 
A  foreman  in  charge  of  the  excava- 
tion work  on  a  railroad,  who  has  full 
control  of  the  work,  is  not  a  fellow 
servant  of  one  of  the  men  under  him. 
Durante  v.  Great  Northern  R.  Go. 
(1911)   64  Wash.  395,  116  Pac.  870. 
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A  "straw-boss"  of  a  gang  of  men  do- 
ing the  carpenter  work  on  slips,  who  has 
power  to  direct  the  worlc,  is  a  vice  prin- 
■cipal,  although  he  had  no  power  to  hire 
or  discharge  the  men.  UcLeod  v.  Chi- 
cago, M.  d  P.  8.  R.  Co.  (1911)  65  Wash. 
62,  117  Pac.  749. 

(h)  Foreman  in  the  mechanical  de- 
partments of  railway  companies. — A 
master  mechanic  in  railway  repair 
.shops.  Douglas  v.  Texas  Mexican  R.  Co. 
(1885)  63  Tex.  564  (negligent  order) . 

That  a  wrecking  train  was  under  the 
supervision  of  a  conductor  will  not  ren- 
der the  master  mechanic  traveling  upon 
the  train  a  fellow  servant  with  a  bridge 
•carpenter  of  whom  he  has  the  full  con- 
trol. Tabler  v.  Hanniial  &  St.  J.  R. 
■Go.  (1887)  93  Mo.  79,  5  S.  W.  810.  In 
-any  orders  given  within  the  scope  of 
his  authority — as,  in  directing  the  ma- 
terial of  which  a  coupling  shall  be  made, 
where  there  is  no  drawhead, — he  repre- 
■sents  the  company. 

Master  mechanics  are  by  some  courts 
regarded  as  departmental  vice  princi- 
pals. See  §  1463,  note  1,  subd.  (e), 
post. 

A  foreman  in  a  machine  shop.  Mis- 
souri P.  R.  Co.  V.  Peregoy  (1887)  36 
Kan.  424,  14  Pac.  7  (ignorant  appren- 
"tice  set,  without  notice  or  instruction, 
to  do  work  was  dangerous  to  any- 
one but  a  skilled  mechanic;  here,  be  it 
■observed,  the  duty  violated  was  a  non- 
delegable one ) . 

The  foreman  of  a  railway  car-repair- 
ing shop.  Missouri  P.  R.  Co.  v.  Wil- 
liams ( 1889 )  75  Tex.  4,  16  Am.  St.  Rep. 
«67,  12  S.  W.  835  (foreman  broke  his 
promise  to  protect  car  repairer  from 
moving  cars ) . 

An  employee  in  charge  of  a  round- 
house, the  engines,  and  men  necessary 
-to  care  for  them.  Dayharsh  v.  Hannibal 
<&  St.  J.  R.  Co.  (1890)  103  Mo.  570,  23 
Am.  St.  Rep.  900,  15  S.  W.  554  (moved 
engine  upon  plaintiff  without  warning). 

A  foreman  of  a  wrecking  crew  (here 
spoken  of  as  being  in  charge  of  a  gang 
carrying  on  a  particular  branch  of  the 
business).  Wabash,  St.  L.  d  P.  R.  Co. 
V.  Eatck  (1887)  121  111.  259,  2  Am.  St. 
Rep.  82,  12  N.  E.  253  (floor  of  wrecked 
■ear  fell,  owing  to  inadequacy  of  prop- 

A  wreckmaster  has  also  been  consid- 
ered to  be  a  vice  principal,  as  being  the 
head  of  a  department.  Borgman  v. 
■Omaha  &  St.  L.  R.  Co.  (1890)  41  Fed. 
'667.  See,  however,  chapter  LXiii.,  post, 
M.  &  S.  Vol.  IV.— 265. 


as  to  the  authority  of  this  case  in  Fed- 
eral courts. 

The  foreman  of  the  paint  shop  of  a 
railway  company.  International  <&  G. 
N.  R.  Co.  V.  Hinzie  ( 1891 )  82  Tex.  623, 
18  S.  W.  681  (plaintiff  set  to  work 
painting  cars  without  having  been  in- 
structed as  to  a  rule  requiring  men 
working  on  side  tracks  to  set  out  signal 
flags). 

An  engineer  is  a  vice  principal  as  re- 
gards a  common  laborer  subject  to  his 
directions.  Baltimore  &  0.  R:  Go.  v. 
Sutherland  (1894;  Ohio  CO.)  1  Toledo 
Leg.  News,  388. 

(i)  Employees  in  charge  of  machin- 
ery.— A  feeder  of  a  planing  machine 
as  regards  a  boy  under  his  orders. 
Fanter  v.  Clark  (1884)  15  111.  App.  470 
(boy  injured  in  obeying  an  order  to  pull 
a  sliver  out  of  a  planing  machine). 

A  foreman  supervising  a  gang  hoist- 
ing stone  with  a  derrick.  XJnion  P.  R. 
Co.  V.  Fray  (1890)  43  Kan.  750,  23  Pac. 
1039    (defective  machinery). 

The  foreman  of  a  dredger.  Chicago 
Dredging  d  Dock  Co.  v.  McMahon 
(1888)  30  111.  App.  358  (injury  caused 
by  compliance  with  a  negligent  order). 

A  foreman  in  charge  of  a  large  wagon 
used  to  transport  vehicles.  Mclntyre  v. 
Tebbetts  (1909)  140  Mo.  App.  110,  120 
S.  W.  621  (foreman  started  team  with- 
out warning) . 

The  foreman  of  a  machine  shop.  Moore 
v.  G.  L.  King  Mfg.  Go.  (1906)  124  Ga. 
576,  53  S.  E.  107  (machine  set  in  mo- 
tion without  warning). 

A  foreman  of  a  machine  factory. 
Mason  v.  Edison  Mach.  Works  (1880) 
24  Blatchf.  93,  28  Fed.  228  (accident 
occurred  in  the  moving  of  heavy  ma- 
chinery which  plaintiff  was  left  to  hold 
up  alone;  not  law  since  recent  decisions 
of  the  supreme  court,  unless  foreman 
was  a  general  agent,  which  the  report 
does  not  show;  see  chapter  Lxm.,  post). 

(j)  Supervising  employees  in  maivu- 
faoturing  establishments. — An  operator 
of  a  machine.  Norton  Bros.  v.  Nadebok 
(1901)  190  111.  595,  54  L.R.A.  842,  60 
N.  E.  843  (helper  injured  by  starting 
of  machine  while  he  had  his  hand  inside 
it)  ;  Glover  v.  Kansas  City  Bolt  d  Nut 
Co.  (1899)  153  Mo.  327,  55  S.  W.  88 
(plaintiff  injured  by  stumbling  against 
a  shearing  machine  immediately  after 
it  was  started;  held,  that  there  was  no 
evidence  to  show  that  the  operator  could 
by  ordinary  care  have  seen  the  danger 
before  starting  the  machine). 
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A  foreman  in  a  sugar  refinei-y.  Gros- 
zewski  V.  Chicago  Sugar  Itef.  Co.  (1899) 
84  111.  App.  583  (ordered  a  servant  to 
shove  a  car  through  a  door,  vpithout 
warning  him  that  there  vpas  not  space 
enough  to  walk  between  the  ear  and  the 
sides  of  the  door). 

A  foreman  of  a  foundry.  Fitzgerald 
V.  Honkomp  (1892)  44  111.  App.  365 
(negligence  as  regards  order  denied  up- 
on the  evidence)  ;  Benak  v.  Paxton  &  V. 
Iron  Works  (1910)  85  Neb.  836,  124  N. 
W.  461  -(servant  directed  to  work  where 
there  was  danger  of  being  struck  by 
flying  splinters  of  iron). 

The  foreman  of  a  steel  company  (ap- 
parently not  the  general  manager).  Il- 
linois Steel  Co.  V.  Schymanoioski  (1896) 
162  111.  447_,  44  N.  E.  876  (foreman 
struck  the  side  of  a  loose  pike  of  ore, 
thereby  causing  a  large  piece  to  fall  on 
plaintiff) . 

A  foreman  in  charge  of  a  mill  and 
vested  with  power  to  employ  and  dis- 
charge employees.  Sulphur  Lumber  Co. 
v.  Kelley  (1895)  —  Tex.  Civ.  App.  — , 
30  S.  W.  696  (machinery  not  stopped  to 
make  necessary  repairs ) . 

A  foreman  of  a  sawmill.  Sulphur 
Lumber  Co.  v.  Kelley  (1895)  —  Tex. 
Civ.  App.  — ,  30  S.  W.  696  (did  not 
stop  machinery  to  examine  it,  when 
there  were  indications  that  something 
had  gone  wrong)  ;  Laiorence  v.  Hage- 
meyer  &  Go.  (1892)  93  Ky.  591,  20  S. 
W.  704  (omitted  to  have  machinery  re- 
paired as  he  had  promised)  ;  Arkansas 
Lumber  Go.  v.  Wallace  (1911)  99  Ark. 
537,  139  S.  W.  534;  Sullivan-Sanford 
Lumber  Co.  v.  Cooper  (1910)  —  Tex. 
Civ.  App.  — ,  126  S.  W.  35  (servant  sent 
into  dangerous  place). 

An  employee  placed  in  charge  of  a 
plant,  to  operate  it  and  control  and 
direct  the  hands,  is  a  vice  principal. 
Commerce  Cotton  Oil  Go.  v.  Camp 
(1910)  —  Tex.  Civ.  App.  — ,  129  S.  W. 
852. 

A  foreman  who  has  full  charge  of  the 
ammonia  rooms  of  a  steel  plant,  em- 
powered to  see  that  proper  appliances 
were  furnished,  and  designated  by  the 
company  as  the  person  to  whom  com- 
plaints should  be  made.  Maryland  Steel 
Go.  v.  Engleman  (1905)  101  Md.  661, 
61  Atl.  314  (defective  belt  not  re- 
placed). 

The  foreman  of  a  planing  mill.  Noble 
v.  John  L.  Roper  Lumber  Co.  (1909) 
151  N.   0.   76,   134  Am.   St.   Rep.   974, 


65  S.  E.  622   (order  to  clean  machinery 
while  in  motion). 

A  foreman  of  a  fertilizer  company's 
business.  National  Fertilizer  Co.  v. 
Travis  (1899)  102  Tenn.  16,  49  S.  W. 
832  (started  machinery  without  warn- 
ing)- 

The  general  foreman  in  charge  of  la- 
borers in  a  phosphate  mill  is  a  vice 
principal.  McBrayer  v.  Virginia-Caro- 
lina Chemical  Go.  (1911)  89  S.  C.  387, 
71  S.  E.  980. 

A  foreman  of  a  concentrating  plant. 
Jasper  v.  Bunker  Hill  &  8.  Uin.  &  Con- 
centrating Go.  (1908)  50  Wash.  570,  97 
Pac.  743   (defective  rope). 

The  foreman  of  a  meat  packing  es- 
tablishment. Libby,  McN.  &  L.  v.  Scher- 
man  (1893)  146  111.  540,  37  Am.  St.. 
Rep.  191,  34  N.  E.  801,  affirming  (1892) 
50  111.  App.  123  (barrels  carelessly  piled' 
fell). 

A  foreman  in  a  cooperage  shop. 
Stecher  Cooperage  Works  v.  Steadman 
(1906)  78  Ark.  381,  94  S.  W.  41  (fly 
wheel,  run  at  dangerous  speed,  burst). 

A  superintendent  in  full  charge  of 
wagon  factory.  Ghenoweth  v.  Burr 
(1909)  242  111.  312,  89  N.  E.  1008, 
affirming  (1909)  146  111.  App.  443  (neg- 
ligent order). 

The  superintendent  of  a  mill.  Hunt  v. 
Desloge  Consol.  Lead  Co.  (1904)  104 
Mo.  App.  377,  79  S.  W.  710  (negligent 
orders) . 

A  sawyer  in  a  sawmill.  Evans  v. 
Louisiana  Lumber  Co.  (1903)  111  La. 
534,  35   So.   736. 

The  foreman  of  a  woodworking  shop 
in  a  manufacturing  plant.  Hollweg  v. 
Bell  Teleph.  Co.  (1906)  195  Mo.  149, 
93  S.  W.  262  (foreman  negligently  left 
block  of  wood  near  saw). 

A  blacksmith  in  full  charge  of  the  op- 
erations of  a  steam  hammer  is  not  the- 
fellow  servant  of  his  helpers.  Dyer  v. 
Union  Iron  Works  (1911)  64  Wash.  577, 
117  Pac.  387. 

An  employee  in  charge  of  machinery, 
as  regards  another  employee,  directed 
to  assist  him.  Berger  v.  Metropolitan 
Press  Printing  Go.  (1910)  61  Wash. 
35,  111  Pac.  872. 

The  chief  engineer  and  master  me- 
chanic of  a  manufacturing  plant.  James 
V.  Fountain  Inn  Mfg.  Co.  (1908)  80  S. 
C.  22,  61  S.  E.  391  (plaintiff  was  at- 
tempting to  remedy  a  machine,  as  he 
had  been  directed). 

A  machinist,  as  regards  his  helper. 
Galveston,  H.  &  S.  A.  B.  Co.  v.  ButsheR 
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(1904)  34  Tex.  Civ.  App.  194,  78  S.  W. 
740;  Texas  &  P.  B.  Go.  v.  Johnson 
(1907)  —  Tex.  Civ.  App.  — ,  99  S.  W. 
738. 

Some  of  the  above  employees,  it  vfill 
be  observed,  were  of  a  grade  which 
placed  them  nearly,  if  not  quite,  in 
the  class  of  general  managers;  but 
whether  they  were  really  such  was  a 
question  not  necessary  to  be  considered, 
the  superior  servant  doctrine  being  de- 
cided in  fixing  their  position. 

The  jury  may  find  that  an  employee 
in  the  cellar  department  of  a  brewery 
is,  while  necessarily  in  the  wash  room, 
in  the  performance  of  his  duties,  under 
the  authority  and  control  of  the  boss 
of  the  wash  room.  John  Kaufman 
Brewing  Go.  v.  Betz  (1906)  28  Ohio  C. 
C.  484,  8  Ohio  C.  C.  N.  S.  64. 

In  Arkansas  the  foreman  of  the  oil 
department  of  a  compress  company's 
establishment  has  been  held  a  vice  prin- 
cipal. Ft.  Smith  Oil  Go.  v.  Slover 
(1893)  58  Ark.  168,  24  S.  W.  106.  But 
this  is  perhaps  intended  as  an  explicit 
adoption  of  the  doctrine  of  depart- 
mental control.  See  chapter  LXIII.,  post. 
In  any  event,  the  default  alleged  was  in 
respect  to  the  non-delegable  duty  of  in- 
struction, and  might  be  rested  on  that 
ground  alone. 

(k)  Supervising  employees  in  smelt- 
ing ivories. — See  the  Kansas  case  cited 
under  §  1463,  note  1,  subd.  (h),  post. 
(1)  Em4>loyees  supervising  the  moving 
of  heavy  articles. — An  employee  super- 
vising the  hoisting  of  a  heavy  box. 
Fraser  v.  Hand  (1889)  33  111.  App.  153 
(unsafe  method  adopted  for  hoisting). 
A  foreman  of  a  gang  of  men  engaged 
in  lifting  heavy  pieces  of  machinery. 
Fraser  v.  Schroeder  (1896)  163  111.  459, 
45  N.  E.  288  (manner  of  ineom])etent 
servant's  obedience  to  order  to  stop  ma- 
chinery  caused  injury). 

(m)  Employees  supervising  the  load- 
ing of  vessels. — An  employee  superin- 
tending the  entire  work  of  unloading 
coal  barges  at  the  wharf  of  a  foundry. 
Devany  v.  Vulcan  Iron  Works  (1877) 
4  Mo.  App.  236  (scaffold  so  defectively 
constructed  that,  when  a  laborer  stepped 
on  it,  it  fell  and  crushed  plaintiff) . 
Possibly  this  case  is  intended  as  an 
application  of  the  "head  of  department" 
theory,  as  the  phraseology  appropriate 
to  that  theory  is  employed.  But  see 
§  1448,  ante. 

A  general  superintendent  supervising 
the  work  of  loading  several  vessels,  go- 


ing from  dock  to  dock  to  see  that  the 
work  progressed.  Galmn  v.  Broum  & 
McGabe  (1909)  53  Or.  598,  101  Pac. 
671   (negligent  order  to  overload  sling). 

In  Paauhau  Sugar  Plantation  Go.  v. 
Palapala  (1904)  62  C.  C.  A.  552,  127 
Fed.  920,  a  winchman  who  directed  the 
movements  of  the  winch  used  to  unload 
a  cargo  of  sugar  from  a  vessel  was 
held  to  be  the  representative  of  the 
master. 

(n)  Foreman  in  quarries. — A  foreman 
of  a  quarry  belonging  to  a  railway  com- 
pany. Kansas  Gity,  Ft.  8.  &  M.  11.  Go. 
V.  Bammond  (1894)  58  Ark.  324,  24 
S.  W.  723  (laborer  allowed  to  remain  on 
the  track  when  a  train  was  known  to  be 
approaching). 

The  foreman  of  a  quarry.  Berea 
Stone  Co.  v.  Kraft  (1877)  31  Ohio  St. 
287,  27  Am.  Rep.  510  (foreman  himself 
attached  the  hooks  of  a  hoisting  ap- 
paratus to  a  large  stone  which  was  so 
soft  that  chains  should  have  been  used). 
As  to  official  in  this  position  who  is  in 
some  cases  treated  as  a  general  man- 
ager, see  §  1455,  post. 

One  of  three  subordinate  foremen  in 
a  quarry.  Gooo  v.  Syenite  Granite  Go. 
(1890)  39  Mo.  App.  424  (plaintiff  was 
ordered  back  to  work  from  place  where 
he  had  gone  for  safety  while  a  boatload 
of  stone  was  being  swung  to  the  top  of 
the  quarry  cliff  by  a  derrick,  and  was 
struck  by  a  stone  which  rolled  back  over 
the  cliff  after  the  boat  had  passed  the 
edge.  Contention  of  defendant  was  that 
the  foreman  was  not  the  defendant's  vice 
principal  in  signaling  the  plaintiff  to  re- 
turn to  work,  because  a,  motion  of  the 
hand  could  not  be  construed  into  an 
order. 

(o)  Foremen  in  mines. — A  pit  boss  in 
a  mine  having  authority  to  command 
the  workmen  in  respect  to  what  work 
they  shall  do,  and  when  they  shall  dis- 
continue. Gonsolidated  Goal  Go.  v. 
Wombacher  (1890)  134  111.  57,  24  N.  E. 
627,  affirming  (1889)  31  111.  App.  288 
(order  to  work  under  a,  dangerous  por- 
tion of  the  roof) . 

An  underground  manager.  Somerville 
V.  Gray  (1863)  1  Sc.  Sess.  Cas.  3d 
series,  768;  Bardie  v.  Addie  (1858)  20 
Sc.  Sess.  Cas.  2d  series,  553  (roof  fell 
in)  ;  these  two  decisions  are  inconsist- 
ent with  later  cases,  especially  Wilson 
V.  Merry.    See  §  1457,  post. 

A  foreman  in  full  charge  of  a  coal 
mine  underground.  Cunningham  v. 
Union  P.  B.   Go.    (1885)    4  Utah,  206, 
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1453.  [525]  Introductory. — From  a  very  early  period  in  the  devel- 
opment of  the  doctrine  of  common  employment,  one  of  the  currents 
of  judicial  authority  has  set  strongly  tovyards  the  theory  that  a  master 
ought  not  to  be  allovs^ed  to  escape  the  consequences  of  the  rule  which 
fastens  liability  upon  him  for  his  personal  negligence,  by  transferring 
the  entire  control  of  his  business  to  an  agent.''  Such  a  theory  obvious- 
ly involves  the  practical  result  that,  as  we  ascend  the  scale  of  super- 
vising employees,  a  grade  is  at  length  reached  at  which  the  represen- 
tative character  of  the  employee  becomes  the  controlling  element  in 
the  case,  superseding  pro  tanto  the  operation  of  the  doctrine  that  the 
defense  of  coramon  employment  is  none  the  less  available  to  the 


7  Pae.  795  (overhanging  piece  of  coal 
fell)  ;  Trihay  v.  Brooklyn  Lead  Min. 
Go.  (1886)  4  Utah,  468,  11  Pac.  612 
(plaintiff  injured  by  fall  of  roof  of  un- 
timbered  stope). 

A  mine  boss  who  has  control  of  a 
mine,  with  power  to  hire  and  discharge 
employees.  Wellston  Coal  Go.  v.  Smith 
(1901)  65  Ohio  St.  70,  55  L.R.A.  99,  87 
Am.  St.  Rep.  547,  61  N.  E.  143  (mine 
owner  chargeable  with  knowledge  of 
boss) . 

An  assistant  manager.  Gonsolidated 
Coal  Go.  V.  Qruler  (1900)  188  111.  584, 
59  N.  E.  254,  aflSrming  (1900)  91  111. 
App.  15  (operated  machine  for  the  pur- 
pose of  testing  it) . 

An  adult  miner  placed  over  two  boys 
in  a  mine.  North  East  Goal  Go.  v. 
Preston  (1909)  132  Ky.  262,  116  S.  W. 
704. 

A  foreman  in  control  of  the  under- 
firound  work  in  a  mine.  Garter  v.  Bald- 
xoin  (3904)  107  Mo.  App.  217,  81  S.  W. 
204. 

A  foreman  in  a  mine.  Eagan  v.  Gib- 
son Min.  Go.  (1908)  131  Mo.  App.  386, 
111  S.  W.  608  (a  hole  allowed  to  re- 
main in  platform). 

See  §  1435a. 

(p)  Officers  of  ships. — Several  cases 
decided  in  the  lower  Federal  courts  be- 
fore the  date  of  the  Ross  Case  proceed 
upon  or  countenance  the  theory  that  the 
officers  of  a  ship  are  vice  principals. 
These  are  clearly  contrary  to  the  weiftht 
of  authority  in  the  Federal  courts.  See 
§  1446,  note  1,  subd.  (p),  ante,  and 
chapter  LXiii.,  post.  But  some  of  the 
more  recent  cases  are  to  the  same  effect. 


The  master  of  the  vessel,  while  en- 
gaged in  directing  the  speed  of  the  ves- 
sel, is  not  the  fellow  servant  of  the 
subordinate  officers  and  crew.  The  Ham- 
ilton (1906)  77  C.  C.  A.  150,  146  Fed. 
724. 

In  Fallon  v.  Cornell  8.  B.  Co.  (1908) 
162  Fed.  329,  it  was  held  that  the  mas- 
ter of  a,  vessel  is  not  a  fellow  servant 
of  one  of  the  crew. 

The  mate  of  a  ship,  intrusted  with  the 
work  of  discharging  the  cargo,  the  ap- 
pliances of  the  ship  being  under  his 
control  and  supervision  for  that  pur- 
pose, is  a  vice  principal  of  the  owner. 
Gibson  V.  Canadian  P.  Nav.  Go.  (1902) 
1  Alaska,  407. 

An  employee  whose  duty  it  is  to  see 
to  the  unloading  of  a  ship,  and  who  has 
charge  of  the  laborers  for  that  purpose, 
is  not  a  fellow  servant  of  the  laborers. 
Ingham  v.  John  B.  Honor  Go.  (1905) 
113  La.  1040,  37  So.  963. 

The  master  of  a  vessel,  engaged  in 
navigating  it,  is  not  a  fellow  servant 
of  a  common  seaman.  Woods  v.  Globe 
Nav.  Go.  (1905)  40  Wash.  376,  82  Pac. 
401. 

A  mate  in  charge  of  the  unloading 
of  a  vessel  is  not  the  fellow  servant  of 
a  seaman.  Nelson  v.  Western  Steam 
Nav.  Co.  (3909)  52  Wash.  177,  100  Pac. 
325. 

1  See  cases  referred  to  in  §  1454,  note 
1,  post,  for  examples  of  this  trend  of 
opinion  not  many  years  after  the  estab- 
lishment of  that  doctrine  in  the  Priest- 
ley and  Farwell  Cases,  in  1837  and  1842 
respectively. 
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master  for  the  reason  that  the  negligent  servant  was  of  higher  rank 
than  the  one  injured.  Whether  the  corresponding  situation  should, 
under  the  so-called  superior  servant  doctrine,  be  regarded  as  one  of 
substitution  or  merger,  is  not  very  material,  since  in  either  case  the 
master's  responsibility,  so  far  as  appears,  will  be  precisely  the  same. 

In  another  line  of  decisions  may  be  traced  the  influence  of  the  op- 
posite view,  that  the  principle  by  which  a  servant  is  charged  with  an 
assumption  of  the  risks  of  a  fellow  servant's  negligence,  on  the  ground 
that  such  negligence  is  one  of  the  ordinary  and  known  incidents  of 
his  relations  to  his  master,  is  universal  in  its  application,  and  must 
prevail  even  when  it  comes  into  conflict  with  the  principle  of  accounta- 
bility for  the  defaults  of  a  general  agent. 

Before  we  proceed  to  the  examination  of  the  cases  which  support 
each  of  these  two  views,  it  is  proper  to  remark  that  the  only  kind  of 
functionary  with  which  we  are  properly  concerned  in  this  and  the  fol- 
lowing subtitles  is  an  employee  who  may  be  described  as  being  "re- 
tained generally  to  represent  the  principal  in  his  absence ;'.'  ^  or  as  one 
whom  the  master  substitutes  for  himself  in  the  superintendence  of  his 
business ;  *  or  as  an  agent  in  whose  hands  the  master  "has  placed  the 
entire  charge  of  the  business  or  a  distinct  branch  of  it,  exercising  no 
authority  and  superintendence  of  his  own  therein ;"  *  or  as  one  em- 
ployed to  superintend  the  employer's  entire  business ;  ^  or  as  one  to 
whom  "full  power  to  manage  a  business  and  employ  and  discharge 
servants,  without  interference,"  has  been  delegated  by  an  employer.® 
Obviously  these  descriptions  are  not  fulfilled  where  the  evidence  fails 
to  show  that  the  alleged  vice  principal  was  vested  with  the  whole 

2  Murphy  v.  Smith  ( 1865 )  19  C.  B.  N.  217 ;   Brickner  v.  New  York  G.  B.  Co. 

S.  361,  12  L.  T.  N.  S.  605.     Compare  (1870)   2  Lans.  506. 

Corcoran  v.  Eolbrook    (1875)    59  N.  Y.  ^  O'Brien  v.   American   Dredging   Co. 

517,  17  Am.  Hep.  369,  where  the  court  (1891)   53  N.  J.  L.  291,  21  Atl.  324. 

laid  stress  on  the  fact  that  the  master  't  Lehigh    VaUey    Coal    Co.    v.    'Jones 

gave  no  personal  attention  to  the  busi-  (1878)    86  Pa.  439.     Compare  the  lan- 

ness.     In  Conway  v.  Belfast  &  N.  Coun-  guage  employed  by  this  court  in   Fra- 

ties  R.    Co.    (1877)    Ir.   Rep.   11    C.   L.  zier  v.  Pennsylvania  R.   Co.    (1860)    38 

345,    it  was    suggested   that    a   servant  Pa.  104,  80  Am.  Deo.  467;  Ardesco  Oil 

should  not  be  deemed  the  alter  ego  of  Co.  v.  Gilson   (1869)    63  Pa.  150;   Mul- 

the  employer,  unless  he  had  been  invest-  Ian  v.  Philadelphia  &  8.  Mail  S.  8.  Co. 

ed  with  such  authority  that,  as  between  (1875)     78    Pa.    25,    21    Am.    Rep.    2; 

him  and  the  employee,  nothing  done  by  Lewis  v.  Seifert  (1887)   116  Pa.  628,  2 

him  in  relation  to  the  business  of  which  Am.   St.   Rep.    631,   11   Atl.   514;    New 

he  had  control  would  be  an  unauthor-  York,  L.  E.  &  W.  R.  Co.  v.  Bell   (1886) 

ized  fact.  112  Pa.  400,  4  Atl.  50. 

Plainly,  the  directors  of  a  corporation  ^  Coulson  v.  Leonard   (1896)    77  Fed. 

must,  at   all  events,   be  its  representa-  538    {arguendo). 

tives  in   all  respects  where  the   safety  e  Shunvway  v.   Walworth  d   N.   Mfg. 

of  the  employee  is  concerned.  Rose  v.  Co.  (1894)  98  Mich.  411,  57  N.  W.  251. 
Boston  d  A.  R.   Co.    (1874)    58  N.   Y. 
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power  and  authority  of  the  master  in  the  conduct  of  the  business/ 
either  as  a  whole,  or  as  regards  a  single  department  of  it  which  was  so 
distinct  from  and  independent  of  the  others  that  the  authority  dele- 
gated to  the  employee  supervising  it  resembled  in  its  nature  and  ex- 
tent that  which  is  wielded  by  a  manager  of  an  entire  establishment. 
See  subd.  F,  post. 

At  least  one  case  which,  at  first  sight,  would  seem  to  commit  the 
coiirt  to  a  total  rejection  of  the  doctrine  that  a  master  is  responsible 
for  the  acts  of  a  general  manager,  may  be  explained  on  the  ground  that 
the  test  thus  indicated  was,  under  the  circumstances,  not  satisfied.* 
Other  cases  in  which  recovery  was  denied  present  facts  which  place 
them  near  the  border  line,  and  the  functions  of  the  negligent  employee 
and  the  precise  grounds  on  which  the  court  proceeded  are  not  stated 
with  sufiicient  fullness  to  indicate  whether  they  really  embody  the 
principle  that  even  general  agents  are  not  vice  principals,  or  are  sim- 
ply intended  as  afiirmations  of  the  rule  that  all  controlling  employees, 
however  high  their  rank,  are  mere  fellow  servants  until  the  level  of 
general  agents  is  attained.^  Indeed,  it  is  often  impossible,  in  perus- 
ing some  of  the  opinions,  to  avoid  the  suspicion  that  judges  have  not 
always  realized  adequately  the  extreme  importance  of  marking  and 
taking  into  account  the  fundamental  distinction  which  may  fairly  be 
said  to  exist  on  strictly  logical  grounds,  as  it  certainly  does  according 
to  many  authorities,  between  the  situations  in  which  there  is  or  is  not 
an  entire  abdication  by  the  master  of  the  management  of  his  business. 

Another  source  of  difficulty  for  the  commentator  is  that  the  courts 
frequently  do  not  make  it  entirely  clear  whether  their  decisions  were 
based  upon  the  general  agency  of  the  delinquent,  as  a  deputy  master 
for  all  purposes,  or  upon  the  narrower  ground  that  his  delinquency 
involved  the  breach  of  some  specific  non-delegable  duty  for  which  the 

7  Sehultz  V.  Chicago,  M.  &  St.  P.  B.  R.  2  Q.  B.  33,  7  Best  &  S.  676,  36  L.  J. 
Co.  (1879)  48  Wis.  375,  4  N.  W.  399;  Q.  B.  N.  S.  14,  15  Week.  Rep.  151  (sev- 
Hoth  V.  Peters  (1882)  55  Wis.  405,  13  eral  freshly  built  piers  collapsed),  set- 
N.  W.  219.  In  the  latter  case  recovery  ting  aside  verdict  in  (1865)  4  Fost.  & 
was  sought  on  the  sole  ground  that  one  F.  460,  where  the  master,  though  lie  was 
of  the  several  foremen  of  a  nonresident  not  present  when  the  accident  occurred, 
defendant's  lumber  yard  directed  a  cav  had  retained  a  general  control  over  the 
to   be   started  when  he   knew  that  the  work. 

plaintiflF  occupied  a  dangerous  position  9  Some    of    the    Massachusetts    cases 

on   the   car;    but   the   court   considered  cited  in  §  1446,  note  1,  subd.   (f),  ante, 

that  such  an  allegation   did  not  bring  are  of  this  doubtful  color.     But  the  re- 

the    ease    within    the    rule    applicable  cent  case  of  Meehan  v.  Speirs  Mfg.  Co. 

where  the   whole  power   and   authority  (1899)   172  Mass.  375,  52  N.  E.  518,  as 

of   the   master    are   vested   in   the   em-  well  as  others  note  in  §  1458,  post,  leave 

ployee  who  gives  the  order.  no   doubt   as   to    real    position   of   this 

8  See  Feltham  v.  England    (1866)   L.  court. 
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employer  would  be  responsible  quite  irrespective  of  the  rank  of  the  de- 
linquent. In  a  large  number  of  instances  this  question  is  of  no  prac- 
tical importance,  so  far  as  regards  the  servant's  right  of  recovery. 
But  as  long  as  there  is  so  vs^ide  a  difference  of  opinion  respecting  the 
limits  of  the  so-called  "official  acts"  of  supervising  employees  for 
which  the  master  should  be  held  responsible  (see  chapter  lxii.,  post), 
there  must  remain  a  considerable  residuum  of  cases  in  which  the  dis- 
tinction between  the  consequences  of  a  general  agency  and  of  an  agen- 
cy in  regard  to  the  particular  duty  shown  to  have  been  violated  will 
always  be  material.  A  difficulty  of  the  same  kind,  but  of  exactly  the 
opposite  character  in  its  bearing  on  the  servant's  rights,  has  been 
noticed  in  §  1446,  ante. 

In  view  of  the  uncertainties  by  which  an  exact  classification  of  the 
■authorities  is,  under  these  circumstances,  embarrassed,  it  has  been 
deemed  advisable  to  note  in  the  succeeding  sections  a  considerable 
number  of  rulings  which  might  possibly  be  assigned  with  equal  pro- 
priety to  the  following  chapter. 

1454.  [526]  Doctrine  that  a  general  manager  is  a  vice  principal. 
English,  Scotch,  and  colonial  cases. — In  the  earlier  periods  of  the  de- 
velopment of  the  doctrine  of  common  employment  in  England,  we 
find  several  more  or  less  distinct  recognitions  of  the  principle  that 
the  case  of  general  managers  constituted  an  exception  to  the  rule 
which  precluded  recovery  for  the  negligence  of  a  coservant.* 

1  In  Paterson  v.  Wallace  (1854)  1  in  timeously  directing  the  stone  in 
Macq.  H.  L.  Cas.  748,  the  point  actual-  question  to  be  removed,  it  would  afford 
ly  determined  by  the  House  of  Lords  no  defense  that  Paterson  [the  plaintiff] 
was  that  the  trial  judge  was  not  justi-  had  continued  to  work  after  the  orders 
fied  in  holding,  as  matter  of  law,  that  for  the  removal  of  the  stone  had  been 
the  plaintiff,  a  miner,  was  guilty  of  con-  ultimately  given."  In  another  passage 
tributory  negligence  in  continuing  to  he  seems  inclined  to  go  even  further, 
work  at  a  place  where  he  knew  that  the  though  the  language  used  was  more 
roof  of  a,  drift  was  rendered  dangerous  guarded.  In  commenting  upon  the  point 
by  a  large  stone  which  ultimately  fell  made  by  plaintiff's  counsel  in  his  excep- 
upon  him  after  the  underground  mana-  tion  taken  to  the  action  of  the  judge  in 
-ger  had  given  orders  to  have  it  re-  withdrawing  the  case  from  the  jury, 
moved.  The  real  scope  of  the  decision  viz.,  that,  if  the  plaintiff  continued  so 
is  therefore  narrow ;  but  the  remarks  to  work  in  consequence  of  the  directions 
made  by  two  of  the  members  of  the  of  the  roadsman  the  defenders  were  re- 
House  are  only  intelligible  upon  the  hy-  sponsible  for  such  directions,  he  said: 
pothesis  that  they  regarded  the  mine  "That  may  be  right  or  wrong;  for  we 
owner  as  responsible  for  the  negligence  have  no  evidence  to  show  what  is  the 
of  his  manager.  Lord  Brougham  said  character  of  a  'roadsman.'  This,  there- 
that  the  defendants  were,  beyond  all  fore,  would  require  further  explanation, 
doubt,  answerable  for  the  negligence  of  If  a  'roadsman'  is,  according  to  the 
"the  manager.  Lord  Cranworth,  in  one  rules  and  regulations  of  Scotch  mines, 
part  of  his  opinion,  was  equally  em-  a  person  whose  province  it  is  to.  direct 
phatic  on  the  same  side,  declaring  it  to  the  workmen  whether  they  may  safely 
be  "ood  law  "that  if  Snedden,  f;he  de-  work  or  not,  the  law  stated  in  the 
lenders'  manager,  had  failed  in  his  duty  exception  may  be  correct."     These   ex- 
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pressions  of  opinion  are  peculiarly  in- 
teresting when  it  is  remembered  that 
the  same  noble  lord  concurred  fourteen 
years  afterwards  in  the  decision  in  Wil- 
son V.  Merry  {§  1457,  post).  Still  more 
remarkable  is  the  fact  that  the  clear 
recognitions  of  the  doctrine  of  vice  prin- 
cipalship  in  Paterson  v.  Wallace  should 
have  been  so  completely  ignored  in  the 
later  case. 

In  Potts  V.  Plunkett  (1859)  9  Ir.  C. 
L.  Rep.  290,  Lefroy,  Ch.  J.,  construed 
Paterson  v.  Wallace  as  being  a  decision 
based  on  the  groad  principle  that  a  mas- 
ter "is  liable  .  .  .  for  the  acts  and 
default  of  those  whom  he  places  in  his 
stead  and  to  whom  he  deputes  his  au- 
thority." Mr.  Beven's  comment  on  this 
gloss  (1  Neg.  738)  is  that  it  is  "mani- 
festly an  inaccurate  statement  of  the 
law."  Too  broad  and  sweeping,  un- 
doubtedly it  is;  for  under  such  a  prin- 
ciple, taken  literally,  even  a  mere  fore- 
man of  subordinate  rank  would  be  a 
vice  principal.  But  the  remarks  of  Lord 
Brougham  and  Lord  Cranworth,  re- 
ferred to,  certainly  justify  the  inference 
that  they  considered  some  classes  of  su- 
pervising employees  to  be  deputies  of 
the  master  in  such  a  sense  that  he  must 
answer  for  at  least  a  portion,  if  not  all, 
of  their  acts.  And  this  is  all  that  Chief 
Justice  Lefroy  seems  to  mean. 

In  the  same  year  that  Paterson  v. 
Wallace  was  decided.  Lord  Cranworth 
and  Lord  Chelmsford  expressed  a  quali- 
fied approval  of  the  Scotch  case  of 
O'Byrne  v.  Burn  (1854)  16  Sc.  Sess. 
Cas.  2d  series,  1025,  where  a  young 
girl  was  injured  while  she  was  working 
on  a  machine,  of  the  peculiar  dangers  of 
which  she  was  not  aware.  The  former 
said :  "It  may  be  that,  if  a  master  em- 
ploys inexperienced  workmen,  and  di- 
rects them  to  act  under  the  superintend- 
ence and  to  obey  the  orders  of  a  deputy 
whom  he  puts  in  his  place,  they  are  not, 
within  the  meaning  of  the  rule,  em- 
ployed in  a  common  work  with  the  su- 
perintendent. They  are  acting  in  obe- 
dience to  the  express  commands  of  their 
employer,  and  if  he,  by  the  carelessness 
of  his  deputy,  exposes  them  to  improper 
risks,  it  may  be  that  he  is  liable  for  the 
consequences."  Bartonsliill  Coal  Co.  v. 
Reid  (1858)  3  Macq.  H.  L.  Cas.  266, 
295,  4  Jur.  N.  S.  767.  Lord  Chelms- 
ford's comments  upon  the  same  case 
were  as  follows :  "It  was  hardly  pos- 
sible to  apply  the  principle  of  the  serv- 
ant having  undertaken  the  service  with 


a  knowledge  of  the  risks  incident  to  it. 
She  was  an  inexperienced  girl  employed 
in  a  hazardous  manufactory,  placed  un- 
der the  control,  and,  it  may  be  added, 
the  protection,  of  an  overseer  who  wa& 
appointed  by  the  defendant  and  intrust- 
ed with  this  duty.  And  it  might  well  be 
considered  that,  by  employing  sucli  a 
helpless  and  ignorant  child,  the  master 
contracted  to  keep  her  out  of  harm's 
way  in  assigning  to  her  any  work  to  be 
performed."  This  amounts  to  a,  recog- 
nition, albeit  rather  a  halting  one,  of 
the  principle  that,  where  young  persons 
are  concerned,  the  obligation  of  the  mas- 
ter to  protect  them  from  perils  which 
they  do  not  understand  is  one  of  which 
he  cannot  devest  himself  by  intrusting 
the  superintendence  of  his  business  to 
an  employee.  The  partfcular  form  in 
which  this  principle  is  applied  by  the 
American  courts  is  that  the  duty  to  in- 
struct such  persons  is  nonassignable. 
(§§  1508,  1509,  post.) 

A  few  years  later,  in  a  case  where  the 
plaintiff  was  injured  by  unfenced  ma- 
chinery, the  theory  that  there  may  be 
an  alter  ego  of  the  master  was  thus 
distinctly  adopted  by  Byles,  J. :  "T  do 
not  rest  the  right  of  the  plaintiff  to 
recover,  on  the  statutable  obligation  in- 
cumbent on  the  master  to  fence  the 
machinery,  nor  yet  on  the  personal 
knowledge  of  the  master  that  the  ma- 
chinery was  improperly  left  unfenced, 
though  I  do  not  presume  to  intimate 
any  disagreement  with  the  court  of  ex- 
chequer. But  I  think  the  master  liable 
on  the  broader  ground,  to  wit,  that  the 
owner  of  dangerous  machinery  is  bound 
to  exercise  due  care  that  it  is  in  a  safe 
and  proper  condition.  .  .  .  Why 
may  not  the  master  be  guilty  of  negli- 
gence by  his  manager  or  agent,  whose 
employment  may  be  so  distinct  from 
that  of  the  injured  servant  that  they 
cannot  with  propriety  be  deemed  fellow 
servants?  And  if  a  master's  personal 
knowledge  of  defects  in  his  machinery 
be  necessary  to  his  liability,  the  more 
a  master  neglects  his  business  and  aban- 
dons it  to  others  the  less  will  he  be  li- 
able." Clarke  V.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  947,  31  L.  J.  Exch. 
N.  S.  356,  8  Jur.  N.  S.  992,  10  Week. 
Rep.  405. 

In  Gallagher  v.  Piper  (1864)  16  C. 
B.  N.  S.  669,  all  of  the  judges  reasoned 
upon  the  assumption  that,  under  an 
appropriate  showing  of  facts,  a  man- 
aging employee  might  be  held  to  be  a 
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vice  principal;  but  the  majority  of  the 
court  were  of  opinion  that  there  was  no 
such  evidence  set  out  on  the  record. 
The  ground  upon  which  the  plaintiff 
rested  his  claim  was  this:  One  Phear 
was  the  defendants'  foreman  or  manager 
at  the  work  in  question, — a  large  build- 
ing. One  Mahoney  was  employed  under 
him  as  a  foreman  of  the  scaffolders ;  and 
the  plaintiff  worked  at  the  raising  of 
the  scaffolding  under  the  orders  of  Ma- 
honey. It  was  Phear's  duty  to  supply 
the  materials,  consisting  of  poles,  put- 
logs, and  boards,  for  the  rearing  of  the 
scaffolding.  He  had  notice  through  Ma- 
honey that  the  supply  of  these  mate- 
rials for  the  due  and  safe  performance 
of  the  work  was  insufficient;  and  the 
cause  of  the  injury  sustained  by  the 
plaintiff  was  Phear's  omission  to  sup- 
ply proper  and  sufficient  materials  up- 
on Mahoney's  requisition.  Chief  Jus- 
tice Erie  said:  "The  only  matter  upon 
which  I  pause  is  whether  or  not  Phear 
was  such  a  general  manager  as  to  make 
him  stand  in  the  place  of  Messrs.  Piper, 
so  that  what  was  said  to  Phear  may  be 
considered  as  having  been  said  to  them. 
Is  there  anything  to  show  that  Phear, 
the  foreman  or  manager,  more  repre- 
sented his  employers  here  than  the  fore- 
man did  in  Wigmore  v.  Jay  (1850)  5 
Exch.  354,  19  L.  J.  Exoh.  N.  S.  296,  14 
.lur.  837?  In  each  case  the  defendants 
were  engaged  in  very  extensive  works, 
and  in  each  a  foreman  or  manager  was 
employed  to  direct  them,  and  to  whom 
the  workmen  looked  for  their  instruc- 
tions. In  this  case,  beyond  a  doubt, 
Phear,  the  manager,  was  guilty  of  neg- 
ligence in  the  performance  of  his  duty; 
he  had  repeated  notices  that  there  were 
not  sufficient  materials  for  the  erection 
of  the  scaffolding,  but  failed  to  supply 
them.  But  I  think  Phear  and  the  plain- 
tiff were  fellow  workmen  within  the 
principle  laid  down  in  the  cases  I  have 
referred  to.  There  was  no  evidence  of 
any  default  on  the  part  of  the  defend- 
ants themselves,  either  as  to  the  sup- 
ply of  sufficient  materials  or  in  the  se- 
lection of  Phear  to  be  their  foreman  or 
manager;  and  the  neglect  of  Phear  im- 
poses no  responsibility  upon  them.  The 
rule  in  this  case,  therefore,  will  be  ab- 
solute to  enter  a  nonsuit."  To  the  same 
effect  is  the  reasoning  of  Wiles,  J.: 
"Here  the  notice  was  given,  not  to  the 
masters,  but  to  the  foreman.  If  Phear 
had  been  a  partner  with  the  defend- 
ants, notice  to  him  would  have  rendered 


them  liable;  for  the  case  would  not 
then  have  fallen  within  the  rule  illus- 
trated by  Priestley  v.  Fowler  ( 1837 ) 
3  Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 
987,  7  L.  J.  Exch.  N.  S.  42,  19  Eng. 
Rul.  Cas.  102,  and  that  class  of  cases. 
But  here  we  are  dealing  with  a  case 
where  the  person  whose  negligence 
caused  the  injury  is  a  servant  of  the 
persons  sought  to  be  charged.  It  is 
true,  he  filled  a  superior  position,  but 
still  he  was  a  servant;  and  I  am  unable- 
to  draw  any  distinction  in  this  respect 
between  one  description  of  servant  and 
another,  so  long  as  the  relation  of  mas- 
ter and  servant  exists,  and  the  party 
injured  and  the  person  whose  negligence 
caused  the  injury  are  employed  under- 
one  common  master.  If  this  had  been 
the  case  of  a  person  who  might  be  said 
to  have  authority  to  act  for  the  master- 
as  a  kind  of  universal  agent,  I  should 
have  been  prepared  to  consider  the  sug- 
gestions thrown  out  by  my  brother 
Byles  in  his  judgment  in  Cla/rke  v. 
Bolmes  (1862)  7  Hurlst.  &  N.  937,  949, 
and  see  whether  he  could  come  within 
the  denomination  of  "servant"  at  all. 
But  before  I  could  bring  myself  to  say 
that  such  an  agent  did  not  come  within 
the  rule,  I  should  take  time  to  look  into 
the  subject,  and  especially  to  consider 
the  position  of  that  most  authoritative 
of  all  agents,  the  master  of  a  ship.  I 
should  like  to  consider  whether,  if  the- 
master  of  a  ship,  without  the  knowledge- 
of  his  owners,  were  to  start  from  an- 
intermediate  port  with  the  vessel  in  ai 
damaged  and  unseaworthy  condition, 
and  she  was  in  consequence  driven  on, 
shore  or  upon  a  rock,  and  some  of  the 
crew  thereby  sustained  personal  injury, 
it  would  be  just  or  reasonable  to  hold 
the  owners  to  be  liable  to  the  sailors, 
as  they  would  undoubtedly  be  to  third 
persons.  But  it  is  unnecessary  to  dis- 
cuss that  here;  for  it  is  plain  that  Phear 
was  as  much  a  servant  of  the  defend- 
ants as  was  any  one  of  the  laborers 
employed  under  his  direction  and  con- 
trol." In  a  strong  dissenting  opinion, 
Byles,  J.,  whose  opinion  in  Clarice  v. 
Bolmes  has  just  been  noticed,  thus  dis- 
cussed the  position  of  the  foreman: 
"As  I  understood  the  evidence,  he  was 
not  merely  the  foreman  or  manager  pro- 
hac  vice,  but  had  been  the  general  man- 
ager of  the  defendants'  work  for  many 
years, — about  twenty-four  or  twenty- 
five  years.  He  had  the  entire  manage- 
ment of  the  men  employed  under  him,. 
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In  Scotland,  also,  the  courts  adopted  still  more  unequivocally  the 
^ame  view.* 


engaging  them  and  dismissing  them  as 
he  thought  fit,  Mahoney  being  employed 
under  him  as  foreman  of  the  scaffolders. 
It  is  said  that  Phear  stood  in  the  rela- 
tion of  fellow  servant  to  the  plaintiff. 
I  am  bound  to  say  that  I  think  other- 
wise. He  was  acting  master.  At  all 
events  there  was  evidence  for  the  jury 
that  such  was  his  position.  Take  the 
case  of  a  large  builder,  who  is  never 
seen  near  his  works,  but  vrho  intrusts 
the  entire  conduct  of  his  business  to  a 
foreman  or  manager,  who  is  eyes,  ears, 
tongue,  brains,  and  everything  to  him. 
Is  not  the  master  liable  for  acts  of 
negligence  of  his  employee, — for  I  will 
not  use  the  term,  'servant'  which,  like 
that  of  'foreman,'  is  susceptible  of  many 
meanings, — whilst  acting  thus  for  him? 
If  these  defendants  had  been  a  corpora- 
tion aggregate  they  must  have  employed 
somebody  to  represent  them.  Take  the 
case  of  a  railway  company  employing 
a  general  traffic  manager,  and  through 
his  negligence  an  accident  happens  to  a 
servant  of  the  company.  Is  it  to 
be  said  that  the  party  injured  is  with- 
out remedy,  because  the  corporation  is 
incapable  of  personal  misconduct?  If 
the  rule  here  relied  on  be  found  so  in- 
convenient that  it  cannot  be  applied  to 
a  case  like  that,  ought  it  to  be  applied 
here?  That  depends  very  much  upon 
the  position  of  Phear.  If  he  had  been 
a  servant,  though  a  superior  one,  I 
should  have  entertained  some  doubt. 
But  I  do  not  think  he  stood  in  the  posi- 
tion of  a  servant  at  all.  He  stood 
rather  in  the  position  of  a  general  agent 
for  the  defendants.  It  is  true  he  was 
called  the  foreman;  but  that  is  a  word 
the  meaning  of  which  is  extremely  va- 
rious. The  ease  of  Wigmore  v.  Jay 
(1850)  5  Exch.  354,  39  L.  J.  Exch. 
N.  S.  296,  14  Jur.  837,  is  distinguishable 
in  this,  that  there  it  does  not  appear 
that  the  person  whose  negligence  caused 
the  accident  was  anything  more  than 
foreman  for  the  particular  work.  For 
these  reasons,  I  think  notice  to  Phear 
and  negligent  misconduct  of  Phear 
would  be  notice  to  the  defendants  and 
negligence  or  misconduct  of  the  defend- 
ants. Personal  knowledge  is  not  indis- 
pensable; for  it  has  been  held  that  no- 
tice to  one  of  two  partners  is  notice  to 
both.     So  here,  I  cannot  help  thinking 


that  notice  to  Phear  was  notice  to  the 
defendants." 

The  charges  of  Cockburn,  Ch.  J.,  in 
Feltham  v.  England  (1865)  4  Fost.  & 
F.  460,  and  in  Wehh  v.  Bennie  (1865) 
4  Fost.  k  F.  608,  may  perhaps  also  be 
taken  to  indicate  that  this  eminent 
judge  had  accepted  the  doctrine  that, 
under  certain  circumstances,  a  manag- 
ing employee  might  be  a  vice  principal. 

In  Murphy  v.  Smith  (1865)  19  C.  B. 
N.  S.  361,  12  L.  T.  N.  S.  605,  the  court 
set  aside  a  verdict  for  the  plaintiff  sole- 
ly on  the  ground  that  there  was  no 
evidence  to  show  that  the  negligent 
workman  was,  as  contended,  a  general 
manager  of  a  lucifer  factory  pro  hoc 
vice.  See  §  1435,  note  1,  ante.  But 
it  must  be  admitted  that  the  case  is  de- 
prived of  a  part  of  its  significance  by 
the  fact  that  the  injured  servant  was  an 
inexperienced  boy,  and  this  may  have 
been  considered  a  difi'erentiating  factor, 
so  far  as  regards  the  remarks  of  the 
judges  conceding  that  the  master  might 
have  been  held  liable  under  a  different 
state  of  the  evidence. 

2  In  one  case  Lord  Ingles  expressed 
the  opinion  that  there  was  no  authority, 
either  English  or  Scotch,  for  the  doc- 
trine that  a  foreman  or  manager  who 
represents  the  master  in  the  entire  work, 
and  to  whom  has  been  delegated  the 
entire  duty  of  the  master  is  not  a  per- 
son for  whose  negligence  the  master 
is  responsible.  Finnighan  v.  Peters 
(1861)   23  Sc.  Sess.  2d  series,  260. 

In  another  case  a  foreman  or  general 
superintendent  of  a  factory  was  held  to 
be  a  vice  principal.  Darby  v.  Duncan 
(1861)  23  Sc.  Sess.  Cas.  2d  series,  529 
(fencing  around  machinery  allowed  to 
become  defective).  Lord  Pres.  M'Neill 
summed  up  his  position  in  the  follow- 
ing words:  "It  comes  to  this,  that 
there  has  been  a  delegation  of  his  duty 
by  the  master,  and  until  I  am  otherwise 
instructed,  I  cannot  hoia  that,  where 
a  master  delegates  his  duty,  he  is  to  be 
freed   from    liability." 

In  another  case  a  complaint  alleging 
that  a  defect  in  a  scaffolding  had  been 
pointed  out  to  the  manager  was  held 
not  demurrable.  Lynch  v.  Haggart 
(1857)   19  Sc.  Sess.  Cas.  2d  series,  399. 

In  another  case  it  was  ruled  that  a 
complaint  alleging  that  the  injury  was 
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So  far  as  these  decisions  embody  the  theory  that  a  master  can  be 
liable  for  the  negligent  acts  of  a  general  manager,  committed  in  the 
^course  of  his  superintendence  of  a  going  concern,  they  are  no  longer 
law  in  any  jurisdiction  where  the  authority  of  the  House  of  Lords  is 
paramount.    See  §  1457,  post.^ 

1455.  [527]  —  American  cases.— It  has  been  deemed  advisable  to 
comment  at  some  length  upon  the  decisions  embodying  a  doctrine  thus 
finally  repudiated  in  the  mother  country,  not  merely  because  they  are 
■of  interest  to  the  student  of  historical  jurisprudence,  as  indicating  the 
trend  of  opinion  among  a  considerable  number  of  very  distinguished 
judges,  but  because  the  doctrine  which  they  recognize  is  that  which 
lias  finally  prevailed  in  nearly  every  court  of  the  United  States.^ 


due  to  the  negligence  of  one  of  the  de- 
iendant's  foremen  in  giving  an  order 
to  lift  an  excessive  vpeight  is  not  de- 
murrable, as  the  liability  depends  on  the 
particular  charge  vrhich  the  foreman 
liad  in  the  business.  M'Millcm  v.  M'Mil- 
lan  (1861)  23  Sc.  Sess.  Cas.  3d  series, 
1082. 

In  McAulay  v.  Brownlie  (1860)  22 
Sc.  Sess.  Cas.  2d  series,  975,  it  was  held 
that  a  contractor's  foreman  superin- 
tending the  erection  of  a  building  was 
«.  vice  principal  of  the  master  in  regard 
to  providing  the  laborers  with  a  safe 
scaffold.  This  duty  was  assumed  by 
the  court  (see  especially  the  opinion  of 
Ld.  Deas. )  to  be  non-delegable. 

3  Curiously  enough,  however,  the  doc- 
trine of  an  alter  ego  does  not  seem  to 
be  quite  extinct  in  at  least  one  of  the 
British  colonies.  Thus,  there  has  been 
lield  to  be  a  liability  for  the  negligence 
of  the  manager  of  a  mine  conducting 
the  business  in  a  manner  as  complete  as 
an  individual  owner  would  or  could 
have  done  on  the  spot.  Band  of  Hope 
&  A.  Consols  V.  Maohay  (1871)  2  Vic- 
torian Rep.  (L.)  158  (ladder  insecurely 
fastened)  ;  Wilson  v.  Merry  (§  1457, 
post),  was  ■  cited  by  counsel,  but  not 
commented  on  by  the  court. 

In  Sanderson  v.  Smith  (1882)  3  New 
So.  Wales  L.  R.  31,  it  was  suggested, 
but  not  directly  decided,  that  a  gen- 
eral manager  was  a  vice  principal.  The 
actual  point  ruled  was  that  a  mate  of  a 
ship  was  not  a  representative  of  the 
shipowner. 

The  same  view  is  taken  In  Quebec. 
Ball  V.  Canadiam  Copper  Co.  (Quebec, 
1879)  2  Legal  N.  245  (foreman  ordered 
use  of  drill  which  caused  the  accident). 


Here  the  case  was  considered  as  one  of 
personal  interference  by  the  master,  so 
far  as  such  interference  was  possible  in 
the  ease  of  a  company.  But  in  this 
Province  the  doctrine  of  common  em- 
ployment, as  a  whole,  is  rejected.  See 
Canadian  P.  R.  Co.  v.  Rohinson  (1887) 

14  Can.  S.  C.  105.  The  decision  in  the 
Quebec  case  is  therefore  of  no  impor- 
tance to  common-law  lawyers. 

1  The  cases  contra  are  noted  in  § 
1458,  post. 

Possibly  the  earliest  American  case 
in  which  there  is  a  suggestion  of  the 
principle  that  a  master  is  liable  for  the 
acts  of  a  general  agent  is  to  be  found 
in  Honner  v.  Illinois  C.  R.  Co.   (1854) 

15  111.  550,  where  the  court  leaned  to  the 
opinion  that  there  might  be  "cases  of 
carelessness  or  misconduct  on  the  part" 
of  those  to  whom  a  corporation  may  in- 
trust the  management  of  its  concerns, 
producing  injury  to  the  employees  of 
the  company  for  which  it  would  be  lia- 
ble," but  said  that  the  declaration  of 
the  plaintiff  did  not  raise  this  point. 

In  1859  the  doctrine  was  fully  recog- 
nized as  to  the  superintendent  of  a  rail- 
way in  Washturn  v.  Nashville  &  C.  R. 
Co.  3  Head,  638,  75  Am.  Dec.  784.  The 
significance  of  this  decision  is,  however, 
diminished  by  the  fact  that  it  was  ren- 
dered in  a  state  in  which  the  superior 
servant  doctrine  is  applied.  See  subd. 
D,  wnte. 

Even  seven  years  after  the  date  of 
this  decision  it  would  appear,  from  the 
report  of  a  Pennsylvania  case,  that  the 
master's  liability  under  such  circum- 
stances was  not  then  established  in  that 
state.  In  Caldwell  v.  Brown  (1866) 
53  Pa.  453,  where  the  trial  court,  at  the 
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How  widely  that  doctrine  prevails  is  apparent  from  the  decisions, 
cited  in  the  subjoined  notes,  though  it  must  be  remembered  that  many 
of  them,  inasmuch  as  they  emanate  from  courts  which  have  accorded: 
more  or  less  recognition  to  the  superior  servant  doctrine,  cannot  with: 
entire  certainty  be  cited  as  being  authorities  for  the  particular  rule 
with  which  we  are  now  concerned,  viz.,  that  the  case  of  a  general  man- 
aging agent  constitutes  an  exception  to  the  principle  that  the  exercise- 
of  a  power  of  control  does  not  make  the  controlling  employee  the  alter 
ego  of  the  master.  That  principle  has  been  thus  formally  stated  in  a^ 
leading  New  York  case : 

Where  the  "master  withdraws  from  the  management  of  the  busi- 
ness, or  the  business  is  of  such  a  nature  that  it  is  necessarily  commit- 
ted to  agents,  as  in  the  case  of  corporations,  the  master  is  liable  for  the 
neglects  and  omissions  of  duty  of  the  one  charged  with  the  selection  of 
the  other  servants  in  employing  and  selecting  such  servants,  and  in 
the  general  conduct  of  the  business  committed  to  his  care."  ^ 

Most  of  the  decisions  illustrating  this  rule  relate  to  agents  bearing; 
designations  indicative  of  positions  which  suggest  the  conduct  of  a 
permanent  business  and  tenure  of  office  extending  over  an  indefinite' 
period.' 


request  of  the  plaintiflf,  instructed  the 
jury  that  the  acts  and  knowledge  of  the 
manager  of  a  rolling  mill  were  the  acts 
and  knowledge  of  the  proprietor  him- 
self, the  supreme  court  said  that  this 
charge  was  perhaps  not  warranted  by 
the  authorities  {Albro  v.  Agawani  Ca- 
nal Co.  (1850)  6  Cush.  75),  but  that, 
if  it  was,  it  was  not  an  error  of  which 
the  plaintiff  could  complain. 

After  1870  the  cases  illustrating  the 
doctrine  become  quite  numerous  in  the 
reports. 

^Malone  v.  Eathaway  (1876)  64  N. 
Y.  5,  21  Am.  Rep.  573,  following  Mur- 
phy V.  Smith  (1865)  19  C.  B.  N.  S.  361, 
12  L.  T.  N.  S.  605  (see  §  1454,  note  1, 
ante ) . 

3  Thus,  a  railway  company  must  an- 
swer for  the  negligence  of  its  general 
manager  or  superintendent.  Baltimore 
&  0.  R.  Co.  V.  Baugh  (1893)  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914 
(arguendo)  ;  Frazier  v.  Pennsylvania 
R.  Co.  (1860)  38  Pa.  104,  80  Am.  Dee. 
467  (error  to  reject  evidence  that  he 
knew  of  incompetency  of  delinquent)  ; 
Patterson  v.  Pittsburg  &  C.  R.  Co. 
(1874)  76  Pa.  389,_  18  Am.  Rep.  412 
( defective    construction    of   siding   was 


known)  ;  Huntingdon  d  B.  T.  Road  &- 
Coal  Co.  V.  Decher  (1877)  84  Pa.  419' 
(unfit  servant  employed)  ;  Hoover  v. 
Carbon  County  Electric  R.  Co.  (1899) 
191  Pa.  146,  43  Atl.  74;  (doctrine;  as- 
sumed but  proximate  cause  of  the  in- 
jury was  held  to  be  the  act  of  a  fellow 
servant)  ;  Laslcy  v.  Canadian  P.  R.  Co.. 
(1891)  83  Me.  461,  22  Atl.  367  (de- 
spatch of  trains)  ;  Wonder  v.  Baltimore 
<&  0.  R.  Co.  (1870)  32  Md.  411,  3  Am. 
Rep.  143  (conceded  arguendo^  but  see 
§  1458,  post)  ;  Cumberland  &  P.  R.  Co. 
V.  State  (1875)  44  Md.  283  (purchase 
of  defective  machinery;  see  §  1458, 
post)  ;  Harrison  v.  Detroit,  L.  &  N.  R. 
Co.  (1890)  79  Mich.  409,  7  L.R.A.  623, 
19  Am.  St.  Rep.  180,  44  N.  W.  1034 
( arguendo)  ;  Krogg  v.  Atlanta  &  W.  P. 
R.  Co.  (1886)  77  Ga.  202  (defective' 
track  caused  derailment)  ;  Bateman  v. 
Peninsular  R.  Co.  (1898)  20  Wash.  133, 
54  Pac.  996  (not  taking  steps  to  stop 
trains  upon  learning  that  a  forest  fire- 
is  raging  along  the  road)  ;  Washburn  v. 
'Nashville  &  C.  R.  Go.  (1859)  3  Head, 
638,  75  Am.  Dec.  784;  (collision  caused' 
by  failure  to  give  proper  running  or- 
ders) ;  Haines  v.  East  Tennessee  d  G. 
R.    Co.     (3866)     3    Coldw.    222    (train. 
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Upon  purely  logical  grounds  the  same  rule  is,  it  would  seem, 
equally  applicable  to  employees  superintending  a  specific  piece  of 

started  at  an  unusual  hour)  ;  Oalves-  Colorado  Mill  &  Elevator  Co.  v.  Mitch- 
ton,  H.  d  S.  A.  B.  Co.  \.  Smith  (1890)  ell  (1899)  26  Colo.  284,  58  Pac.  28 
76  Tex.  611,  18  Am.  St.  Rep.  78,  13  S.  (failure  to  provide  proper  appliance 
W.  562  (failure  to  give  such  informa-  for  raising  a  smokestack), 
tion  and  orders  to  the  company's  serv-  Of  a  steel  mill.  Duffy  v.  Oliver  Bros. 
ants  in  charge  of  its  trains  as  will  en-  (1890)  131  Pa.  203,  18  Atl.  872  (argu- 
able them  to  avoid  collision  is  the  neg-  endo). 

lect  of  the  company)  ;  Pittsburgh,  G.  &  Of  a  savifmill.  Sulphur  Lumber  Go. 
St.  L.  B.  Co.  V.  Henderson  (1882)  37  v.  Kelley  (3895)  —  Tex.  Civ.  App.  — , 
Ohio  St.  552  (negligent  orders  with  re-  30  S.  W.  696  (negligent  order  to  start 
.spect  to  the  management  of  a  train)  ;  saw  when  there  were  indications  of  the 
Cleveland,  C.  &  G.  B.  Go.  v.  Keary  existence  of  a  defect)  ;  Shumway  v. 
(1854)  3  Ohio  St.  201  (negligent  opera-  Walworth  &  N.  Mfg.  Go.  (1894)  98 
tion  of  trains)  ;  Beddon  v.  Union  P.  B.  Mich.  411,  57  N.  W.  251;  Bouch  v. 
'Go.  (1887)  5  Utah,  344,  15  Pac.  262  Jackson  Saicmill  Go.  (1899)  20  Ky. 
(workmen  ordered  to  help  in  clearing  L.  Rep.  1542,  49  S.  W.  472. 
gangway  of  the  mine,  in  which  super-  Of  a  manufacturing  establishment, 
intendent  had  temporarily  ceased  to  put  Griffin  v.  Glen  Mfg.  Co.  (1892)  67  N. 
up  timbering  although  he  knew  that  H.  287,  30  Atl.  344  (orders)  ;  State, 
pieces  of  coal  were  constantly  falling);  use  of  Hamelin  v.  Malster  (1881)  57 
Hyatt  V.  Hannibal  &  St.  J.  R.  Co.  Md.  287,  arguendo  (at  all  events  so  far 
(1885)  19  Mo.  App.  294  (breach  of  as  regards  his  function  of  employing 
-agreement  to  provide  means  to  keep  servants  and  procuring  the  instrumen- 
men  warm  while  they  were  shoveling  talities  necessary  for  the  service  (see 
snow  at  night  in  very  cold  weather;  §  1458,  post)  ;  Corcoran  v.  Holbrook 
plaintiff  was  frost-bitten);  Gregory  v.  (1875)  59  N.  Y.  517,  17  Am.  Rep.  369 
Chicago,  M.  &  St.  P.  R.  Co.  (1911)  42  (elevator  suffered  to  get  into  bad  re- 
Mont.  551,  113  Pac.  1123  (superintend-  pair;  owner  was  nonresident  and  gave 
ent  of  construction  issued  negligent  no  personal  attention  to  the  business; 
orders  for  the  unloading  of  heavy  ma-  but  see  §§  1472,  1476,  post)  ;  North- 
<!hinery)  ;  MiVbourne  v.  Arnold  Electric  western  Fuel  Co.  v.  Danielson  (1893) 
Power  &  Station  Go.  (1905)  140  Mich.  6  C.  C.  A.  636,  12  U.  S.  App.  688,  57 
316,  70  L.R.A.  600,  103  N.  W.  821  (gen-  Fed.  915  (gave  orders  increasing  dan- 
•eral  superintendent  placed  too  many  ger  for  workmen  not  directly  affected 
■cars  on  spur ) .  by    them    and    failed    to    warn   them )  ; 

In  one  case  it  was  not  decided,  but  Eewanee  Boiler  Go.  v.  Erickson  (1898) 

said   to   be   at   least   open   to   question,  78  111.  App.  35   (steam  allowed  to  enter 

-whether   the   superintendent  of   a  short  boiler  which   plaintiff  was   repairing)  ; 

branch  line  leading  to  coal  mines  was  a  Hess  v.  Adamant   Mfg.   Go.    (1896)    66 

lellow   servant   of   the   conductor   of   a  Minn.  79,  68  N.  W.  774  (assumed  in  the 

train    in    giving   an    order.      Moules   v.  opinion)  ;     Mattise    v.    Consumers'    loe 

Delaware   &  H.   Canal   Go.    (1891)    141  Mfg.  Go.    (1894)    46  La.  Ann.  1535,  49 

Pa.  632,  21  Atl.  733.     But  it  is  difficult  Am.  St.  Rep.  356,  16  So.  400   (here  the 

■to  see  why  the  smallness  of  a  concern  negligent  employee  had  "succeeded"  the 

should  have  any  qualifying  effect.     The  superintendent    in    his    function;     the 

only  proper  question  is  whether  the  su-  negligence  alleged  was  failing  to  keep  a 

perior   servant   is    in   a  real   sense   the  boiler    in    repair)  ;    Dowling    v.    Allen 

master's  substitute  in  the  management  (1881)    74   Mo.    13,    41    Am.   Rep.    298 

of  the  concern  (orders);    Cole  Bros.  v.   Wood    (1894) 

The  same  doctrine  holds  good  where  11   Ind.  App.   37,   36  N.   E.   1074    (or- 

the  neelieent  act  is  that  of  the  general  ders)  ;  Foster  v.  Pusey  (1888)  8  Houst. 

manager  or  superintendent  of  other  con-  (Del.)     168,     14     Atl.     545      (defective 

cerns— as    of   a  flour  mill.     Mirick  v.  machinery)  ;      Strange     v.     McCormick 

Morton   (1901)    62   Kan.   870,   64   Pac.  (1849)  1  Phila.  156;  Crispin  v.  Babbitt 

609    (servant  not  warned  as  to  latent  (1880)   81  N.  Y.  516,  37  Am.  Rep.  521 

danger ) .  ( ''^t  case  went  off  on  the  point  that  the 

Or  of  a  mill  and  elevator  company,  negligent     act     was     nonofficial;      see 
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work  whose  controlling  functions  have  relation  only  to  that  work,  and 
will  cease  when  it  is  finished.    The  situation  in  such  cases,  so  far  as. 


§§  1472,  1476,  post;  owner  of  concern 
was  nonresident)  ;  Gormly  v.  Vulown 
Iron  Works  (1876)  61  Mo.  492  (fire 
ordered  to  be  applied  to  a  furnace  in 
iron  works,  so  as  to  produce  an  explo- 
sion) ;  Martin  v.  Cook  (1891)  37  N.  Y. 
S.  R.  733,  14  N.  Y.  Supp.  329  (seems  to 
assume  that  the  foreman  was  a.  vice 
principal;  but  the  negligence  was  a 
breach  of  a  non-delegable  duty  in  not 
discarding  a  defective  appliance). 

Of  a  hog-slaughtering  establishment. 
Mitchell  V.  RoUnson  (1881)  80  Ind. 
281,  41  Am.  Rep.  812  (defective  boil- 
er). 

Of-  a  lumber  company.  Newhuri/  v. 
Getohel  &  U.  Lumler  &  Mfg.  Co.  ( 1896 ) 
100  Iowa,  441,  62  Am.  St.  Rep.  582,  69 
N.  W.  743  (conceded)  ;  Doughty  v.  Peti- 
ohscot  Log  Driving  Go.  (1884)  76  Me. 
143  (arguendo)  ;  Klochinski  v.  Shores 
Lumber  Co.  (1896)  93  Wis.  417,  67  N. 
W.  934  (but  act  here  was  nonofiicial; 
see  chapter  LXII.,  post)  ;  Lund  v.  Ber- 
sey  Lumber  Co.  (1890)  41  Fed.  202 
(defective  rope  and  tackle  furnished; 
proprietors  were  a  foreign  corporation). 

Of  the  factory  of  a  bridge  company. 
Hamann  v.  Milwaukee  Bridge  Co. 
(1906)  127  Wis.  550,  106  N.  W.  1081,  7 
Ann.  Gas.  458,  (superintendent  as- 
sumed the  active  supervision  of  the 
removal  of  a  heavy  machine  from  a 
car). 

Of  a  foundry.  Bickey  v.  Caldwell 
(1908)  221  Pa.  545,  70  Atl.  855  (mold 
used  before  it  was  dry ) . 

Of  a  tannery.  Gilbert  v.  Blk  Tan/- 
mng  Co.  (1908)  221  Pa.  176,  70  Atl. 
719     (vat   left   uncovered). 

Of  a  grocery  store.  New  v.  Milligan 
(1905)  27  Pa.  Super.  Ct.  516  (superin- 
tendent directed  caustic  soda  to  be 
placed  in  water-closet,  and  employees 
were  not  notified ) . 

Of  a  brick  company.  Chicago  Ander- 
son Pressed  Brick  Go.  v.  Sobkoioiak 
(1894)  148  111.  573,  36  N.  E.  572,  af- 
firming (1892)  45  111.  App.  317  (assur- 
ance that  overhanging  bank  was  not 
dangerous;  the  question  of  eoservice 
was  not  raised  in  the  court  of  appeals 
at  the  place  cited,  but  was  discussed  on 
former  hearing  (1889)'  34  111.  App. 
312). 

Of  a  quarry  stonecutting  establish- 
ment.     Boosier    Stone    Co.    v.    McCain 


(1892)  133  Ind.  231,  31  N.  E.  956 
(cars,  being  insufficiently  blocked  on  an 
incline,  were  started  by  impact  of  an- 
other car,  and  injured  servant  who  was 
loading  one  of  them)  ;  Salem-Bedford 
Stone  Go.  v.  O'Brien  (1898)  150  Ind. 
656,  49  N.  E.  457  (wheels  of  heavy 
traveler  were  not  secure)  ;  Donnelly  v. 
Booth  Bros.  &  B.  I.  Granite  Co.  (1897) 
90  Me.  110,  37  Atl.  874  (defective  hoist- 
ing gear  broke  under  a  load)  ;  Rich- 
mond Granite  Co.  v.  Bailey  (1896)  92 
Va.  554,  24  S.  E.  232  (superintendent 
disregarded  a  rule  made  by  himself, 
as  to  giving  a  warning  signal  before  the- 
cable  which  drew  the  cars  up  an  incline 
was  drawn  taut)  ;  Beed  v.  Stockmeyer 
(1896)  20  C.  C.  A.  381,  34  U.  S.  App. 
727,  74  Fed.  186  (orders  as  regards  the- 
kind  of  work  to  do)  ;  Lantry  v.  Silver- 
man (1892)  1  Colo.  App.  404,  29  Pac. 
180  (slab  thrown  down  towards  place 
where  foreman  had  sent  plaintiff  to  re- 
move some  tools,  without  proper  pre- 
cautions being  taken  to  see  that  he  had 
reached  a  place  of  safety)  ;  Cullen  v. 
l^lorton  (1889)  52  Hun,  9,  4  N.  Y.  Supp. 
221  (employee  ordered  into  place  of 
danger),  reversed  in  (1891)  126  N.  Y. 
1,  26  N.  E.  905,  on  the  ground  that  the 
danger  was  solely  the  result  of  the  man- 
ner in  which  the  foreman  performed  or 
directed  a  detail  of  the  work. 

Of  an  ice  company.  Gerrish  v.  Neux 
Baven  Ice  Co.  (1893)  63  Conn.  9,  2T 
Atl.  235  (omission  to  notify  engineer 
that  servant  was  in  a  position  where  he 
would  be  endangered  by  the  starting  of 
machinery,  and  breach  of  a  rule  requir- 
ing the  posting  of  an  employee  to  see 
that  the  machinery  was  not  started' 
without  a  signal)  ;  Crystal  Ice  Co.  v. 
Sherlock  (1893)  37  Neb.  19,  55  N.  W.. 
294,    (piece  of  ice  sent  down  a  chute). 

Of  a  mine.  Pantzar  v.  Tilly  Foster 
Iron  Min.  Go.  (1885)  99  N.  Y.  368,  2 
N.  E.  24  (knew  that  a  cliff  was  in  dan- 
ger of  falling,  and  failed  to  safeguard' 
plaintiff;  here,  however,  the  court  relies 
rather  on  the  non-delegable  character 
of  the  duty  violated  than  on  the  general 
agency  of  the  superintendent)  ;  What 
Cheer  Coal  Co.  v.  Johnson  (1893)  6 
C.  C.  A.  148,  12  U.  S.  App.  490,  56  Fed.. 
810  (assumed);  Northern  P.  Goal  Co. 
V.  Richmond  (1893)  7  C.  C.  A.  485,  15 
U.  S.  App.  262,  58  Fed.  756   (negligence 
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the  completeness  of  the  transfer  of  the  master's  powers  and  obligations 
is  concerned,  may  well  be,  and  often  is,  the  same  as  in  the  case  of  the 


alleged  was  ordering  boy  to  to  danger- 
ous work  outside  scope  of  employ- 
ment) ;  Johnson  v.  Union  P.  Coal  Co. 
(1904)  28  Utah,  46,  67  L.E.A.  50G,  76 
Pac.  1089  (rails  to  be  lowered  into  a 
mine  were  negligently  loaded)  ;  Hill  v. 
Nelson  Coal  Co.  (1909)  40  Mont.  1,  104 
Pac.  876  (failure  to  give  warning  of 
blast)  ;  La/rsen  v.  Magne-Silica  Go. 
(1910)  14  Gal.  App.  70,  111  Pac.  119 
(mine  caved  in)  ;  Wolcutt  v.  Erie  Coal 
&  Coke  Co.  (1910)  226  Pa.  204,  75  Atl. 
197  (roof  fell  in)  ;  Mayhew  v.  Sullivan 
Min.  Co.  (1884)  76  Me.  100  (cut  a  hole 
in  a  platform  creating  secret  pitfall)  ; 
Quincy  Min.  Co.  v.  Kitts  (1879)  42 
Mich.  34,  3  N.  W.  240  (arguendo)  ; 
Deserant  v.  Cerrillos  Coal  R.  Co. 
(1898)  9  N.  M.  495,  55  Pac.  290  (seems 
to  be  assumed  in  opinion,  though  case 
did  not  require  a  decision  on  this 
point) . 

Other  supervising  officials  in  mines 
who  have  been  held  to  be  vice  princi- 
pals have  been  described  as  follows: 
A  foreman  of  the  entire  work  at  a  mine, 
with  power  to  employ  and  discharge 
hands.  McLean  v.  Blue  Point  Gravel 
Min.  Go.  (1876)  51  Gal.  255  (plaintiff 
not  notified  that  a  blast  was  about  to  be 
fired).  A  mining  captain  who  has  the 
entire  management  of  the  mine,  with- 
out interference  by  the  owner,  a  non- 
resident. Ryan  v.  Bagaley  (1883)  50 
Mich.  179,  45  Am.  Eep.  35,  15  N.  W. 
72.  Defendant  argued  that,  as  the  cap- 
tain had  been  appointed  by  the  owner's 
agent,  he  was  "a  mere  foreman,  or  de- 
partment leader,  or  subchief;"  but  it 
was  pointed  out  that  the  agent,  not 
being  an  expert  himself,  took  no  part 
in  the  management,  and  that  the  essen- 
tial question  was.  What,  as  matter  of 
fact,  was  his  position?  not _  by  what 
directness  or  circuity  he  got  it. 

The  superintendent  of  a  construction 
company.  Butterman  v.  McClintic- 
Ma/rshall  Gonstr.  Co.  (1903)  206  Pa. 
82,  55  Atl.  839  (car  permitted  to  get 
beyond  control )  ;  Connelly  v.  Hall  &  G. 
Gonstr.  Co.  (1908)  192  N.  Y.  182,  84 
N.   E.   807. 

Of  a  railway  construction  company. 
Borden  v.  Falk  Co.  (1903)  97  Mo.  App. 
566,  71  S.  W.  478  (superintendent  neg- 
ligently  ordered   servant   into  place   of 


danger  and  failed  to  take  proper  meas- 
ures of  precaution  for  his  safety). 

Of  an  electric  plant.  Bonnin  v. 
Crowley  (1904)  112  La.  1025,  36  So. 
842    (steam  pipe  exploded). 

The  foreman  of  a  gang  of  men,  to 
whom  a  stevedore  delegates  the  entire 
management  of  the  work  of  unloading 
a  vessel,  with  "full  discretion  to  con- 
trol and  supervise  it,"  is  a  vice  prin- 
cipal as  to  his  subordinates.  Brown  v. 
Sennett  (1885)  68  Gal.  225,  58  Am. 
Rep.  8,  9  Pac.  74  (failure  to  signal  for 
stoppage  of  engine  when  an  overloaded 
bucket  of  coal  was  swinging  dangerous- 
ly. This  ruling  was  criticised  in  Con^ 
grave  v.  Southern  P.  R.  Co.  (1891)  88 
Cal.  360,  26  Pac.  IV  5,  as  being  hard  to 
reconcile  with  some  other  rulings,  par- 
ticularly Collier  V.  Steinhart  (1875)  51 
Cal.  116  (complaint  alleging  the  negli- 
gent employment  of  an  engineer  by  the 
superintendent  of  a  mine  held  demurra- 
ble). It  was  also  suggested  that  Bee- 
son  v.  Green  Mountain  Gold  Min.  Co. 
(1880)  57  Gal.  20,  went  no  further 
than  to  hold  that  the  duty  of  providing 
suitable  appliances  was  nonassignable. 
The  decision  may  doubtless  stand  on 
this  footing;  but  that  it  was  not  found- 
ed on  any  such  theory  is  apparent  from 
the  report.  A  recent  decision  of  this 
court  seems  to  indicate  that  whatever 
doubt  it  may  at  one  time  have  enter- 
tained as  to  the  vice  principalship  of 
general  agents  is  now  abandoned,  as 
the  master  has  been  held  liable  for  the 
negligence  of  an  engineer  in  charge  of 
a  refrigerating  machine  under  the  direc- 
tion of  the  superintendent  and  general 
manager  of  a  corporation  when  he  was 
present,  and  in  sole  charge  during  his 
absence.  Ryan  v.  Los  Angeles  Ice  d 
Gold  Storage  Co.  (1896)  112  Cal.  244, 
32  L.E.A.  524,  44  Pac.  471  (allowing 
inexperienced  men  to  do  work  for  which 
they  were  unfitted).  See  further  the 
summary  of  California  decisions  in 
chapter  lxiii.,  post. 

An  employee  in  charge  of  the  work  of 
loading  lumber  onto  a  ship,  with  power 
to  hire  and  discharge  the  hands,  is  a 
vice  principal.  Schroeder  v.  Brown  & 
McCabe  (1911)  59  Or.  81,  116  Pac.  335. 

As  to  the  position  of  captains  of 
ships,  see  §  1463,  post. 

If  the  functions  discharged  by  a  su- 
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general  managing  agents  of  a  continuing  business.  A  few  decisions 
have  recognized  this  identity,  and  imposed  liability  upon  employers 
for  the  negligence  of  agents  in  charge  of  important  works  of  construc- 
tion.* But  that  the  tendency  of  the  courts  is  to  treat  employees  of 
this  class  as  mere  foremen  will  be  abundantly  evident  if  we  compare 
the  decisions  cited  in  the  last  two  notes  with  those  tabulated  in  § 
1464,  post.  The  tendency  disclosed  by  this  comparison  is,  it  will  be 
observed,  not  confined  to  courts  which,  like  those  of  Massachusetts 


pervising  employee  are  those  of  a  gen- 
eral manager,  he  will  be  treated  as  such, 
though  he  was  appointed  by  an  agent  of 
the  master,  a  nonresident,  where  it  also 
appears  that  such  agent,  not  being  an 
expert,  took  no  part  in  the  conduct  of 
the  business.  Ryan  v.  Bagaley  (1883) 
50  Mich.  179,  45  Am.  Rep.  35,  15  N.  W. 
72. 

4  Recovery  has  been  allowed  for  the 
negligence  of  the  following  employees : 

One  having  full  control  of  the  erec- 
tion of  a  building.  Slater  v.  Chapman 
(1887)  67  Mich.  523,  11  Am.  St.  Rep. 
593,  35  N.  W.  106  (foreman  removed 
cleat  which  kept  a  temporary  staircase 
in  position,  and  subsequently  ordered 
plaintiiiF  to  ascend  it)  ;  Kelly  v.  Stew- 
art (1902)  93  Mo.  App.  47  (superin- 
tendent negligent  in  raising  heavy 
stone ) . 

A  person  in  full  control  of  the  con- 
struction of  a  tunnel.  Anderson  v. 
Bennett  (1888)  16  Or.  515,  8  Am.  St. 
Rep.  311,  19  Pac.  765  (workman  set 
to  drilling  holes,  without  any  steps  be- 
ing taken  to  ascertain  whether  there 
were  any  unexploded  blasts ) . 

An  employee  in  full  charge  of  the 
construction  of  a  bridge.  Brothers  v. 
Cartter  (1873)  52  Mo.  372,  14  Am.  Rep. 
424   ( falsework  gave  way ) . 

An  employee  in  full  charge  of  the 
construction  of  a  building.  Whalen  v. 
Centenary  Church  (1876)  62  Mo.  326 
(defective  scaffold). 

A  general  foreman  of  construction 
work,  in  full  charge  of  work,  with 
power  to  hire  and  discharge.  Eagan  v. 
Tucker  (1879)  18  Hun,  347  (plaintiff 
injured  while  executing  order  to  exca- 
vate under  a  pier  the  lower  part  of 
which,  below  the  beam  on  which  the 
upper  section  rested,  was  left  without 
any  support  except  that  given  by  the 
force  of  cohesion;  possibly  a  case  mere- 
ly of  a  breach  of  non-delegable  duty ) . 

A  superintendent  in  entire  control  of 


the  work  of  constructing  a  bridge.  Fort 
V.  Whipple  (1877)  11  Hun,  586  (scaf- 
fold collapsed  in  consequence  of  the  su- 
perintendent's directing  the  removal  of 
the  stay-laths;  but  perhaps  the  remark 
made  as  to  the  last  case  applies  to  this 
one  also ) . 

See  also  Gallagher  v.  Piper  (1804) 
36  C.  B.  N.  S.  669,  33  L.  J.  C.  P.  N.  S. 
329,  discussed  under  the  preceding  sec- 
tion, note  1. 

With  the  above  decisions  should  be 
compared  those  cited  in  subd.  F,  infra, 
in  regard  to  departmental  managers; 
— especially  those  relating  to  the  mas- 
ters of  ships  who,  according  to  circum- 
stances, may  sometimes  be  general,  and 
sometimes   departmental,   managers. 

The  value  of  the  two  Missouri  deci- 
sions referred  to  above  is,  so  far  as 
other  jurisdictions  are  concerned,  some- 
what diminished  by  the  fact  that  this 
court  has  become  an  uncompromising 
adherent  of  the  superior  servant  doc- 
trine. See  subd.  B,  ante.  But  they 
seem  to  date  from  the  earlier  period 
during  which  that  doctrine  was  not  ac- 
cepted. See  summary  in  chapter  Lxm., 
post. 

A  ruling  of  the  supreme  court  of  New 
York,  that  the  superintendent  of  re- 
pairs to  a  ship  was  a  vice  principal 
[Hussey  v.  Coger  [1886]  39  Hun,  639), 
was  reversed  by  the  court  of  appeals  on 
the  ground  that  he  was  merely  a  spe- 
cial agent  in  regard  to  some  of  his  du- 
ties (1889)  112  N.  Y.  614,  3  L.E.A. 
559,  8  Am.  St.  Rep.  787,  20  N.  E.  556. 

Whether  a  foreman  in  charge  of  the 
construction  of  a  bridge  is  a  vice  prin- 
cipal was  left  undecided  in  Ross  v. 
Wallcer  (1890)  139  Pa.  42,  23  Am.  St. 
Rep.  160,  21  Atl.  157,  159,  the  court 
denying  recovery  on  the  special  ground 
that  the  mere  selection  of  materials 
from  a  mass  is  the  act  of  a  mere  serv- 
ant.    See  §  1533,  post. 
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and  Maryland,  construe  the  doctrine  of  common  employment  most 
rigorously  against  the  servant,  but  is  equally  apparent  in  states  in 
which  general  managers  of  a  continuing  business  are  conceded  to  be 
vice  principals.  This  inconsistency  is  doubtless  one  of  the  many  em- 
barrassing consequences  of  the  haphazard  fashion  in  which  the  doc- 
trine of  vice  principalship  has  been  evolved;  and  it  must  be  admitted 
that  there  is  also  a  genuine  difficulty  in  separating  the  cases  of  this 
■description  which  really  involve  the  exercise  of  the  functions  of  a 
general  agent  from  those  in  which  the  supervising  employee  is  a  mere 
foreman,  exercising  no  larger  discretion  than  those  who,  in  a  compli- 
xjated  concern,  like  a  railway,  are  intrusted  with  certain  well-defined 
duties  of  a  simple  character.®  But  neither  in  justice  nor  in  reason 
■can  a  court  which  treats  a  general  manager  of  a  continuing  business 
as  a  vice  principal  decline  to  indemnify  a  servant  for  the  negligence 
of  an  official  occupying  a  position  which  actually  involves  the  dis- 
charge of  functions  differing  in  no  essential  respect  from  those  which 
are  characteristic  of  a  general  manager. 

That  the  above  rule  of  liability  is  considered  to  be  applicable  to  cor- 
porations is  shown  by  the  large  number  of  cases  in  which,  as  is  shown 
by  note  3  to  the  present  section,  such  bodies  were  held  responsible 
without  any  suggestion  that  a  distinction  could  be  raised  on  this 
-ground.  Any  other  doctrine,  in  fact,  would  involve  the  absurd  and 
unjust  consequence  that,  as  all  the  business  of  corporations  is  neces- 
sarily transacted  by  agents,  they  would  be  virtually  absolved  from  all 
liability.*    Where  the  corporation  is  a  foreign  one,  the  propriety  of 

B  It  has  been  expressly  held  that  a  that  the  company  cannot  be  held  liable 

servant  appointed  to  supervise  a  little  in  a  case  like  the  present,  unless  it  can 

job,  such  as  raising  a  piece  of  timber  be  shown  that  the  injury  resulted  from 

by  a  derrick  for  a  building  under  erec-  the  direct  action  of  the  company  in  its 

tion,  cannot  be  placed  in  the  category  corporate    capacity.      This    is    absurd. 

-of  general  superintendents.     McDonald  xhe     corporation     of     necessity     acts 

V.  Eagle  &  P.  Mfg.  Co.   (1881)    67  Ga.  through  the  instrumentality  of  its  of- 

"^^IP.^^V  ^.^,?^'  ^i*',    r,             T  ficers    and    agents.      If    not   prohibited 

,nc^o^^^c«   I°"?,o^°f    w    I;,  "^""t"  by  the  charter,  it  may  delegate  its  au- 

(1878)    86   Pa.   439.     In  Washburn  v.  ,^     .,     ,     .,     '  "^   j      ^    j.  ^ 

Mville  &  C.  R.  Co.   (1859)    3  Head,  t^°"ty  *°  its  officers  and  agents,  so  far 

638,   75  Am.  Dec.  784,  the  trial  judge  as   it   may   be   necessary   te   effect   the 

ruled  that  the  superintendent,  and  even  purposes  of  its  creation.     It  must  act 

the   president,    of   a   railway   company,  m  this  mode,  or  not  act  at  all.     The 

stood  upon  exactly  the  same  footing  as  superintendent  may  be   said  to  be,   as 

-any   other   employee,   however   subordi-  respects  this  particular  company,  from 

nate  his  position,   and  that  the  board  the   power   shown   to   have   been   given 

of  directors  only  was  to  be  regarded  as  him  by  the  board,  the  immediate  rep- 

-the    principal.      The    criticism    of    the  resentative   of   the   company, — the   cor- 

supreme    court    was    as    follows:      "If  porate   executive   ofiBcer, — intrusted   for 

this  be  correct,  it  will  inevitably  follow  the  time  with  the  power  and  authority 
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not  admitting  any  exception  on  such  a  ground  is  especially  obvi- 


ous. 


1456.  [528]  Rationale  of  the  doctrine. —  The  language  used  by  the 
judges  in  discussing  the  responsibility  of  the  master  for  the  negligence 
of  a  general  manager  shows  that  such  an  employee  is  conceived  to  be  a 
vice  principal  for  the  reason  that,  as  a  necessary  consequence  of  the 
essential  incidents  of  the  position  which  he  occupies,  he  must  be  re- 
garded as  the  agent  appointed  by  the  master  to  see  that  the  subordi- 
nate workmen  are  as  fully  guarded  against  unnecessary  perils  as  if  the 
master  himself  were  conducting  his  business  in  person.'    In  the  large 


of  the  board  of  directors,  so  far  as  re- 
gards the  control  and  management  of 
the  train  and  all  the  arrangements 
connected  therewith.  In  this  view,  the 
company  must  be  held  liable  for  any 
injury  resulting  from  the  negligence  or 
improper  order  of  the  superintendent, 
just  as  much  as  if  it  had  emanated 
directly  from  an  act  of  the  company  in 
its  corporate  capacity." 

TAs  in  Lund  v.  Mersey  Lumher  Co. 
(1890)  41  Fed.  202;  Crispin  v.  BaUitt 
(1880)   81  N.  Y.  516,  37  Am.  Rep.  521. 

1  In  a  case  decided  by  the  supreme 
court  of  New  York,  the  reasoning  of 
which  was  indorsed  by  the  court  of  ap- 
peals, the  following  lucid  argument  is 
found:  "A  corporation  cannot  act  per- 
sonally. It  requires  some  person  to 
superintend  structures,  to  purchase  and 
control  the  running  of  cars,  to  employ 
and  discharge  men,  and  provide  all 
needful  appliances.  This  can  only  be 
done  by  agents.  When  the  directors 
themselves  personally  act  as  such 
agents,  they  are  the  representatives  of 
the  corporation.  They  are  then  the 
executive  head  or  master.  Their  acts 
are  the  acts  of  the  corporation.  The 
duties  above  described  are  the  duties  of 
the  corporation.  When  these  directors 
appoint  some  person  other  than  them- 
selves to  superintend  and  perform  all 
these  executive  duties  for  them,  then 
such  appo'  -tees  equally  with  themselves 
represent  ^..o  corporation  as  master  in 
all  those  respects.  And  though  in  the 
performance  of  these  executive  duties 
he  may  be  and  is  a  servant  of  the  cor- 
poration, he  is  not  in  those  respects  a 
coservant,  a  colaborer,  a  coemployee,  in 
the  common  acceptation  of  those  terms, 
any  more  than  is  a  director  who  exer- 
cises the  same  authority.  Though  such 
superintendents  may  also  labor  like 
other  colaborers,  and  he  may  be  in  that 
respect  a  colaborer,  and  his  negligence 


as  such  colaborer,  when  acting  only  as 
a,  laborer,  may  be  likened  to  that  of 
any  other,  yet  when  by  appointment 
of  the  master  he  exercises  the  executive 
duties  of  master, — as,  in  the  employ- 
ment of  servants  in  the  selection  for 
adoption  of  the  machinery,  apparatus, 
tools,  structures,  appliances,  and  means 
suitable  and  proper  for  the  use  of  other 
and  subordinate  servants, — then  his  acts 
are  executive  acts,  are  the  acts  of  a 
master;  and  then  the  corporation  are 
responsible  that  he  shall  act  with  a 
reasonable  degree  of  care  for  the  safety, 
security,  and  life  of  the  other  persons 
in  their  employ.  These  executive  du- 
ties may  also  be  distributed  to  different 
heads  of  different  departments,  so  that 
each  superintendent  within  his  sphere 
may  represent  the  corporation  as  mas- 
ter. In  controlling  and  directing  struc- 
tures, in  employing  and  dismissing 
operatives,  in  selecting  machinery  and 
tools,  thus  he  speaks  the  language  of 
a  master.  Then  he  issues  their  orders 
to  their  operatives.  Then  he  is  the 
mouthpiece  and  interpreter  of  their  will. 
Their  voice,  which  is  silent,  is  spoken 
by  him.  He  then  only  speaks  their  ex- 
ecutive will,  not  the  irresponsible  will 
of  a  fellow  workman  or  colaborer.  The 
corporation  can  speak  and  act  in  no 
other  way.  His  executive  acts  are  their 
acts.  His  negligence  is  their  negli- 
gence. His  control  their  control.  He 
has  in  this  executive  duty  no  equal. 
He  is  not,  while  in  the  performance  of 
these  executive  duties,  only  the  equal 
of  the  common  colaborer  or  coservant." 
Brickner  v.  New  York  C.  R.  Co.  (1870) 
2  Lans.  506,  affirmed  in  (1872)  49  N 
Y.  672. 

In  Corcoran  v.  Hollrook  (1875)  59 
N.  Y.  517,  17  Am.  Rep.  369,  the  follow- 
ing language  is  used:  "The  defendants 
who  operated  the  mill  at  the  time  of 
the   injury  gave   no  personal   attention 


§  1456] 


VICE  PRINCIPALSHIP— TEST  OF  RANK. 


4243 


majority  of  instances  the  discharge  of  these  protective  functions  will 
be  measured  by,   and  coextensive  with,   performance  of  those  ob- 


to  conducting  the  mill,  but  it  was  man- 
aged by  a  general  agent  who  had  gen- 
eral charge  of  the  mill,  machinery,  and 
operatives,  with  power  to  purchase  all 
supplies  and  hire  and  discharge  oper- 
atives. It  is  evident  that  this  general 
agent  was  not  a  mere  fellow  servant 
of  tlie  plaintiff,  who  was  a  common  hand 
in  the  mill,  but  that  lie  was  charged 
with  the  performance  of  the  duties 
which  the  defendants  owed  to  the  hands 
employed  in  the  mill.  There  was  no 
other  person  to  discharge  those  duties, 
and  the  defendants  could  not,  by  absent- 
ing themselves  from  the  mill  and  re- 
fraining from  giving  any  personal  at- 
tention to  its  conduct,  but  committing 
the  entire  charge  of  it  to  an  agent,  ex- 
onerate themselves  from  those  duties, 
or  from  the  consequences  of  a  failure  to 
perforin  them." 

Compare  also  the  following  extracts: 
"So  far  as  the  corporate  directors  are 
concerned,  no  question  can  be  made  that 
for  all  purposes  they  represent  the  cor- 
poration, and  their  acts  as  a  board  are 
the  acts  of  the  principal;  but,  in  the 
management  of  its  affairs,  certain  pow- 
ers are  and  must  be  delegated  to  agents 
or  servants  who  are  clothed  with  cer- 
tain discretionary  powers.  If  the  mas- 
ter places  the  entire  charge  of  his  busi- 
ness, or  a  distinct  branch  of  it,  wholly 
in  the  hands  of  an  agent,  exercising  no 
discretion  and  no  oversight,  the  neglect 
of  the  agent  of  the  ordinary  care  in  the 
exercise  of  the  business  of  the  master 
thus  intrusted  to  him  is  a  breach  of 
duty  for  which  the  master  is  held  lia- 
ble." Harrison  v.  Detroit,  L.  &  N.  R. 
Co.  (1890)  79  Mich.  409,  7  L.R.A.  623, 
19  Am.  St.  Rep.  180,  44  N.  W.  1034. 
"To  the  general  rule  [that  a  foreman 
is  a  fellow  servant  of  his  subordinates] 
there  is  this  qualification,  or  exception 
that,  where  the  middleman  or  super- 
intendent is  intrusted  with  the  dis- 
charge of  the  duties  incumbent  upon  the 
master,  as  between  the  latter  and  the 
servant,  there  the  master  may  be  liable 
for  the  omissions  or  neglect  of  the  man- 
ager or  superintendent  in  respect  to 
those  duties.  If  the  master  relinquishes 
all  supervision  of  the  work,  and  intrusts 
not  only  the  supervision  and  direction 
of  the  work,  but  the  selection  and  em- 
ployment of  laborers,  and  the  procuring 


of  materials,  machinery,  and  other  in- 
strumentalities necessary  for  the  serv- 
ice, to  the  Judgment  and  discretion  of 
a  manager  or  superintendent,  in  such 
ease  the  latter  becomes  a  vice  principal, 
and  for  his  omissions  or  negligence  in 
the  discharge  of  those  duties  the  prin- 
cipal will  be  liable."  State  use  of 
Uamelin  v.  Malster   (1881)   57  Md.  287. 

"If  the  master  lias  delegated  to  a 
servant  or  employee  the  care  and  man- 
agement of  the  entire  business,  or  a 
distinct  department  of  it,  the  situation 
being  such  that  the  superior  servant 
is  charged  with  the  performance  of 
duties  towards  the  inferior  servant 
which  the  law  imposes  upon  the  master, 
then  such  superior  servant  stands  in 
the  place  of  the  master,  and  the  rule 
of  respondeat  superior  applies."  Schroe- 
der  V.  Flint  &  P.  M.  R.  Co.  (1894)  103 
Mich.  213,  29  L.R.A.  321,  50  Am.  St. 
Rep.  354,  61  N.  W.  663. 

"The  servant  on  entering  upon  the 
employment  is  supposed  to  know  and 
assume  the  risk.  But  does  he  risk  the 
carelessness  and  negligence  of  those 
placed  over  him,  in  the  selection  of  suit- 
able materials,  machinery,  and  the  ap- 
pliances incident  to  the  employment? 
He  acts  in  subordination.  His  simple 
duty  is  obedience.  He  has  no  means  or 
opportunity  of  knowing  whether  the  ar- 
ticles furnished  are  safe,  and  has  to 
rely  on  the  judgment  of  his  superiors. 
If  the  master  in  person  superintends 
the  work,  then  there  is  no  controversy 
or  dispute  as  to  where  the  responsibility 
belongs.  If  the  master  deputes  the  su- 
perintending control  of  the  work,  with 
the  power  to  employ  and  discharge 
hands  and  purchase  and  remove  mate- 
rials, to  an  agent,  then  the  master  acts 
through  the  agent,  and  the  agent  be- 
comes the  master.  The  duties  are  the 
duties  of  the  master,  and  he  cannot 
evade  the  responsibilities  which  are  in- 
cident and  cling  to  them,  by  their  dele- 
gation to  another.  When  the  master 
appoints  some  other  person  to  perform 
these  duties,  then  the  appointee  repre- 
sents the  master,  and  though  in  their 
performance  he  may  be  and  is  a  servant 
to  the  master,  yet  in  those  respects  he 
is  not  a  coservant,  a  colaborer,  a  coem- 
ployee,  in  the  common  acceptation  of 
those  terms.    He  is  an  agent  and  stands 
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ligations  which  are  treated  as  non-delegable  by  very  nearly  all  the 
American  courts.^  But  it  is  impossible,  as  the  authorities  stand,  to 
say  that  the  conception  of  general  agency  and  non-delegability  of  du- 
ties can  be  treated  as  interchangeable  tests  of  vice  principalship. 
Most  of  the  courts  ■which  have  adopted  the  doctrine  of  non-delegabil- 
ity of  duties  have  refused  to  construe  it  in  such  a  sense  that  the  master 
would  be  subjected  to  responsibility  for  any  superior  servant's  lack 
of  care  in  giving  orders  (see  subd.  D,  ante)  ;  and  yet  a  large  number 
of  the  decisions  in  jurisdictions  where  the  doctrine  now  under  dis- 
cussion has  been  applied,  proceed  upon  the  hypothesis  that  a  master 
must  answer  for  injuries  caused  by  complying  with  the  negligent  di- 
rections of  a  general  manager.    See  §  1470,  post.^ 


instead  of  the  principal,  and  is  not  a 
fellow  servant  within  the  meaning  of 
the  rule  as  applied  to  laborers  and 
workmen.  His  acts  are  the  acts  of  a 
master  and  superior,  and  the  servants 
are  bound  to  use  whatever  materials, 
machinery,  apparatus,  or  appliances  he 
may  see  fit  to  provide  for  them." 
Brothers  v.  Cartter  (1873)  52  Mo.  372, 
14  Am.  Rep.  424,  quoted  with  ap- 
proval in  Oormly  v.  Vulcan  Iron  Works 
(1876)  61  Mo.  492. 

In  another  case  the  court  speaks  of  a 
general  agent  employed  to  represent  the 
master  in  his  absence,  and  "charged 
with  the  duties  which  it  would  be  in- 
cumbent on  the  master  to  perform  if  he 
were  present."  Mitchell  v.  jRoiinson 
(1881)    80  Ind.  281,  41  Am.  Rep.  812. 

"It  is  not  the  mere  fact  that  the  chief 
engineer  had  control  over  the  firemen 
and  the  coal  passer  that  destroys  the 
relation  of  fellow  servants  between  him 
and  the  servants,  but  the  additional 
fact  that  he  succeeded  the  superintend- 
ent and  vice  principal,  Gleorge  Smith; 
that  he  had  full  authority  to  provide 
f()r  the  safety  of  the  servants,  and  had 
the  management  of  the  factory,  and  in 
view  of  the  further  fact  that  it  is  the 
duty  of  the  master  ito  supply  machinery 
and  tools,  and  to  see  to  their  repair 
and  that  they  are  kept  in  good  repair." 
Mattise  v.  Consumers'  lee  Mfg.  Co. 
(1894)  46  La.  Ann.  1535,  49  Am.  St. 
Rep.  356,  16  So.  400. 

"For  the  purposes  of  managing  the 
business,  determining  what  machinery 
snould  be  used  and  how  placed,  what 
men  should  be  employed  and  how  much 
paid,  he  was  the  defendant.  He  was  its 
mouthpiece  and  hand.     He  selected  the 


materials  of  which  the  pipe  was  to  be 
constructed;  knew,  or  ought  to  have 
known,  whether  it  was  sufficient  for  the 
purposes  for  which  it  was  intended  (ex- 
cept as  to  the  latent  defects  in  the  ma- 
terial) ;  knew,  or  ought  to  have  known, 
whether  it  was  safe  to  be  placed  within 
an  inch  or  two  of  wood."  Beeson  v. 
Green  Mountain  Gold  Miru,  Co.  (1880) 
57  Cal.  20. 

See  also  Minneapolis  v.  Lundin 
(1893)  7  C.  C.  A.  344,  19  U.  S.  App. 
245,  58  Fed.  525;  Quimcy  Min.  Co. 
V.  Eitts  (1879)  42  Mich.  34,  3  N.  W. 
240. 

2  The  few  exceptions  are  discussed  in 
§  1458,  pest. 

3  In  some  of  the  states,  notably  New 
York,  general  managers  are  employees 
who,  for  the  purpose  of  gauging  the  ex- 
tent of  the  master's  liability,  are  viewed 
merely  as  agents  intrusted  with  the  per- 
formance of  the  obligations  which  are 
most  commonly  known  as  non-delegable, 
and  the  theory  of  a  representative  ca- 
pacity existing  independently  of  and 
disconnected  from  such  duties  has,  in 
theory,  been  entirely  discarded.  But 
it  has  yet  to  be  settled  whether  all  these 
courts  will  go  to  the  same  length  as 
some  of  them  have  already  done,  and 
hold  that  the  doctrine  thus  adopted 
requires  them  to  absolve  the  master 
from  responsibility  where  a  general 
manager's  negligent  order  in  respect  to 
the  details  of  the  work  results  in  in- 
jury (see  §  1472,  post).  The  statement 
that  the  agent  "in  the  general  arrange- 
ment and  management  of  the  business 
is  in  the  discharge  of  the  duty  pertain- 
ing to  the  principal"  {Flihe  v.  Boston 
&  A.  B.  Co.   [1873]   53  N.  Y.  549,  553, 
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1457.  [529]  Doctrine  that  a  general  manager  is  not  a  vice  principal. 
English  and  colonial  cases.— The  trend  of  English  judicial  opinion 
during  the  period  which  preceded  the  rendition  of  the  judgment  to  be 
presently  referred  to  is  shown  by  the  cases  cited  in  §  1454,  ante,  to 
have  been  strongly  in  the  direction  of  the  doctrine  which,  as  is  ap- 
parent from  §  1455,  ante,  is  now  accepted  by  most  American  courts. 
It  may  fairly  be  said  that,  although  the  courts  had  undoubtedly  ren- 
dered some  decisions  inconsistent  with  the  theory  that  an  employee 
might  be  converted  into  a  vice  principal  merely  by  virtue  of  being  in- 
trusted with  certain  duties  having  relation  to  the  protection  of  the 
servants,^  they  had  never  committed  themselves  to  the  theory  that  a 
master  who  had  completely  abdicated  his  functions  of  control  as  re- 
spects a  going  concern,  was  not  responsible  for  the  negligence  of  the 
employee  to  whom  he  intrusted  the  discharge  of  those  functions.^  The 
whole  question,  therefore,  was  still  an  open  one  up  to  1868,  when 
the  House  of  Lords  settled  it  in  the  master's  favor  by  the  famous  case 
of  Wilson  V.  Merry.^    In  its  essential  effect  this  decision  amounts  to 

13  Am.  Rep.  545),  does  not  solve  this  England    (1866)    L.  R.  2  Q.  B.  33,  36 

question  as  regards  New  York,  for  such  L.  J.  Q.  B.  N.  S.  14,  15  Week.  Rep.  151, 

a   principle    still   leaves   open   the   poa-  7  Best.  &  S.  676;  but  there  the  decision 

sibility    of    a    distinction    being    dravifn  only  goes  to  the  extent  of  holding  that 

between  the  "general  arrangement"  and  a   manager   is   not  the  master's   "alter 

particular  orders  as  to  details, — a  dis-  ego"  where  the  master  retains  control 

tinction  not  obscurely  suggested  by  the  of  the  business  himself,  the  bodily  ab- 

reasoning  in  Briak  v.  Rochester,  N.  Y.  sence  of  the  master  at  the  time  of  the 

d  P.  R.  Co.    (1885)    98  N.  Y.  211.  injury  not  being  enough  to  override  the 

In  Rose  v.  Boston  d  A.  R.  Co.  (1874)  effect  of  this  principle. 
58  N.  Y.  217,  Johnson,  J.,  while  recog-  Of  course,  under  any  theory  except 
nizing  the  doctrine  that  a  railway  com-  the  superior  servant  doctrine,  properly 
pany  must,  at  its  peril,  see  that  cer-  so  called,  the  question  whether  a  fore- 
tain  functions  are  discharged,  suggests  man  is  a  vice  principal  or  not  is  imma- 
that  "its  responsibility  may  be  extend-  terial,  where  the  master  himself  super- 
ed  to  other  particulars  by  the  direct  intends  the  vrork.  The  question  of  dele- 
exercise  of  the  authority  of  its  manag-  gation  of  authority  cannot  then  arise, 
ing  body,  or,  perhaps,  of  its  general  Scott  v.  Craig  (1862)  24  Sc.  Sess.  Gas. 
agents."     But  what  description  of  em-  3d  series,  789. 

ployee  a  "general  agent"  in  this  sense        8  (1868)   Li.  R.  1  H.  L.  Sc.  App.  Gas. 

was  conceived  to  be  was  not  explained.  326,  19  Eng.  RUl.  Gas.  132.    There  the 

lAs  that  of  inspection  and  repair  of  essential  facts  were  as  follows:    By  the 

appliances.     Searle  v.  Lindsay    (1861)  faulty  construction  of  a  scaffold  in  a 

11  C.  B.  N.  S.  429,  31  L.  J.  C.  P.  N.  S.  Scotch    mine    the   ventilation    was    ob- 

106,   8  Jur.  N.   S.   746,  5  L.  T.  N.   S.  structed,  and  the  fire  damp  accumulated 

427,   10  Week.  Rep.   89;   Hall  v.  John-  and  blew  up  the  scaffold,   thus  killing 

son    (1865)    3  Hurlst.  &  C.  589,  34  L.  the  plaintiff's  son.     The  erection  of  the 

J.  Exch.  N.  S.  222,  11  Jur.  N.  S.  180,  scaffold  was  ordered  by  one  Neish,  the 

11  L.  T.  N.  S.  779,  1 3  Week.  Rep.  411 ;  manager  of  the  pit,  and  the  persons  who 

Brown  v.   Accrington   Cotton  Spinning  actually  constructed  it  were  the  under- 

<f  Mfg.  Co.   (1865)   3  Hurlst.  &  G.  511,  ground    manager,    one    Bryce,    and    a 

34  L.  J.  Exch.  N.  S.  208,  13  L.  T.  N.  S.  miner.     Over  these  employees  was  the 

94;   Woods  v.  Toronto  Bolt  &  Forging  general     manager     of    the     defendant's 

Co.    (1906)    11   Ont.  L.  Rep.  216.  mines.    The  scaffold  had  been  completed 

2  The    strongest    case    is   Feltham   v.  before  the  deceased  was  employed,  and 
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a  declaration  that  the  principle  under  which  each  servant  is  deemed 
to  assume  the  risks  arising  from  the  negligent  acts  of  other  servants  is 
not  subject  to  any  exception  based  on  the  master's  transfer  of  his  func- 
tion of  superintendence,  and  the  propriety  of  regarding  the  employee 
invested  with  the  function  so  transferred  as  a  representative  for  whose 
acts  the  master  must  answer.     But  the  actual  ground  upon  which 


was  blown  up  immediately  after  he  be- 
gan to  work.  There  was  a  verdict  for 
the  plaintiff,  but  the  court  of  sessions 
granted  a  new  trial  on  the  ground  of 
misdirection,  in  that  the  jury  were 
charged  that  if  they  were  satisfied  that 
the  system  of  ventilation  in  the  pit  at 
the  time  of  the  accident  had  been  de- 
signed and  completed  by  the  manager 
before  the  deceased  was  engaged  to 
work,  and  that  the  defendants  had  dele- 
gated their  whole  power,  authority,  and 
duty  in  regard  to  that  matter,  and  also 
in  regard  generally  to  underground 
operations,  without  control  or  interfer- 
ence on  their  part,  the  deceased  and  the 
pit  manager  did  not  stand  in  the  rela- 
tion of  fellow  workmen  in  the  same 
common  employment.  The  House  of 
Lords  upheld  the  ruling  of  the  court  of 
sessions. 

Those  parts  of  the  opinions  which  re- 
late more  particularly  to  the  form  of  the 
instruction  are  as  follows :  Lord  Cairns, 
after  expressing  his  opinion  as  to  the 
substantive  law  of  the  case  in  the  pas- 
sage quoted  in  the  text,  proceeded  thus : 
"Applying  these  observations  to  the  di- 
rection of  the  learned  judge  to  the  jury 
in  this  case,  I  think  the  first  error  in 
that  direction  is  that  it  is  pregnant 
with  the  suggestion  to  the  jury  that,  if 
they  found  the  scaffold  to  have  been 
finished  by  Neish  before  the  deceased 
was  engaged  to  work  in  the  pit,  a  lia- 
bility for  the  accident  was  thrown  upon 
the  respondents,  which  would  not  have 
existed  if  the  deceased  had  been  engaged 
before  the  scafl'old  was  finished.  This, 
my  Lords,  was  calculated,  as  I  think,  to 
mislead,  and  it  appears  to  have  misled, 
the  jury.  But,  my  Lords,  I  think  there 
is  another  objection  to  the  charge  of  the 
learned  judge.  He  asks  the  jury  to  con- 
sider whether  the  respondents  had  dele- 
gated to  Neish  their  whole  power,  au- 
thority, and  duty  in  regard  to  the  ar- 
rangement or  system  of  ventilation,  and 
also  in  regard  generally  to  all  the  under- 
ground operations,  without  control  or 
interference  on  their  part.     My  Lords, 


I  think  there  is  nothing  in  the  evidence 
which  would  warrant  a  question  being 
left  to  the  jury  in  these  terms.  The 
respondents  had  delegated  no  power,  au- 
thority, or  duty  to  Neish,  except  in  the 
sense  in  which  a  master  who  employs  a 
skilled  workman  to  superintend  a  por- 
tion of  his  business  delegates  power, 
authority,  and  duty  to  the  workman 
for  that  purpose.  It  was  admitted  that 
the  respondents  gave  no  specific  direc- 
tions to  Neish  as  to  the  manner  or  form 
in  which  the  scafl'old  was  to  be  arranged. 
They  told  him  that  the  Pyotshaw  seam 
was  to  be  opened,  and  they  left  to  him 
the  arrangements  underground  for  open- 
ing and  working  it.  And  the  learned 
judge  ought  not,  as  I  think,  to  have  sug- 
gested to  the  jury  that  this  could  be 
viewed  in  any  other  light  than  as  the, 
ordinary  employment  by  the  respond- ' 
ents  of  a  submanager  or  foreman.  I 
think  the  learned  judge  ought  to  have 
told  the  jury  that,  if  they  were  of  opin- 
ion that  the  respondents  exercised  due 
care  in  selecting  proper  and  competent 
persons  for  the  work,  and  furnished 
them  with  suitable  means  and  resources 
to  accomplish  the  work,  the  respondents 
were  not  liable  to  the  appellant  for  the 
consequences  of  the  accident." 

Lord  Chelmsford  said:  "Although 
the  learned  judge,  in  the  course  of  his 
summing  up,  distinguished  'between 
keeping  clear  and  in  good  working  order 
the  ventilation  arrangement  or  system 
when  completed,  and  a  defect  or  fault 
in  the  arrangement  or  system  itself,'  yet 
he  does  not  appear  to  have  left  it  to  the 
jury  to  decide  whether  the  accident  oc- 
curred through  faulty  ventilation,  or 
through  casual  obstruction  in  the  venti- 
lation, the  latter  of  which  appears  from 
the  evidence  to  be  more  likely  to  have 
been  the  case.  But,  supposing  it  to 
have  been  quite  clear  that  the  ventila- 
tion itself  was  defective,  yet,  if  it  oc- 
curred in  the  course  of  the  operations  in 
the  pit,  it  ought  to  have  been  distin- 
guished from  that  'system  of  ventilation 
and  putting  the  mine  into  a  safe  and 
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Lord  Cairns  denied  the  right  of  recovery  is,  as  will  be  seen  from  the 
subjoined  extract  from  his  opinion,  that  it  is  not  one  of  the  implied 
terms  of  a  contract  of  service,  that  the  master  should  supervise  the 
operations  incident  to  his  business : 

"I  do  not  think  the  liability  or  nonliability  of  the  master  to  his 
workmen  can  depend  upon  the  question  whether  the  author  of  the  ac- 
cident is  not,  or  is,  in  any  technical  sense,  the  fellow  workman  or  col- 
laborateur  of  the  sufferer.  In  the  majority  of  cases  in  which  acci- 
dents have  occurred,  the  negligence  has,  no  doubt,  been  the  negligence 
of  a  fellow  workman ;  but  the  case  of  the  fellow  workman  appears  to 
me  to  be  an  example  of  the  rule,  and  not  the  rule  itself.  The  rvle,  as 
I  think,  must  stand  upon  higher  and  broader  grounds.    As  said  by  a 


proper  condition  for  working,'  which, 
according  to  the  opinion  of  the  Lord 
Justice  Clerk,  in  Dixon  v.  Ranken 
(1852)  14  Se.  Sess.  Cas.  2d  series,  420, 
'it  was  the  duty  of  the  master  for  whose 
benefit  the  work  is  being  carried  on  to 
provide.'  In  the  course  of  working  the 
Haughhead  pit  it  became  necessary  to 
arrange  a  system  of  what,  for  distinc- 
tion's sake,  I  may  call  local  ventilation. 
This  must  be  considered  as  part  of  the 
mining  operations,  and  therefore,  even 
if  the  accident  happened  in  consequence 
of  the  scaffold  in  the  Pyotshaw  seam 
having,  under  Neish's  orders,  been  con- 
structed so  as  to  obstruct  the  necessary 
ventilation,  it  would  have  been  the  re- 
sult of  negligence  in  the  course  of  work- 
ing the  mine;  and  if  Neish  and  the  de- 
ceased were  fellow  servants,  it  would 
have  been  one  of  the  risks  incident  to 
the  employment  in  which  the  deceased 
was  engaged." 

Lord  Colonsay  said:  "Now,  the  di- 
rection of  the  learned  judge  with  refer- 
ence to  the  circumstances  of  this  case 
appears  to  me  to  have  been  objection- 
able for  these  reasons:  First,  it  deals, 
apparently,  with  the  alleged  defect  in 
the  scaffold  as  if  it  was  a  defect  in  the 
general  arrangement  or  system  of  venti- 
lation of  the  pit,  for  which,  in  certain 
views,  the  defenders  might  be  regarded 
as  liable,  whereas  it  was  a  defect  in  the 
construction  of  a  temporary  structure 
erected  by  order  of  Neish  for  certain 
working  operations,  whereby  the  free  ac- 
tion of  good  system  of  ventilation  was 
temporarily  interfered  with,  which 
raised  a  totally  different  question  for 
the  consideration  of  the  Jury  in  refer- 
ence to  the  liability  of  the  defenders  for 
the  fault  of  Neish."    But  the  distinction 


does  not  appear  to  have  been  adverted 
to.  Secondly,  it  suggests  to  the  jury 
that,  if  the  faulty  scaffold  was  com- 
pleted before  Wilson  entered  into  the 
employ  of  the  defenders,  a  liability  was 
imposed  on  the  defenders  which  would 
not  otherwise  have  existed,  inasmuch  as 
in  that  case  Wilson  and  Neish  could  in 
no  view  have  been  fellow  workmen  at  the 
time  when  the  fault  was  committed  by 
Neish.  But  if  it  was  the  duty  of  Neish 
to  provide  for  the  passage  of  air  up- 
wards in  the  shaft,  that  duty  did  not 
cease  with  the  erection  of  the  scaffold, 
but  continued  while  the  scaffold  re- 
mained, and  he  was  in  fault  so  long  as 
that  duty  was  not  performed.  It  was 
not  merely  the  erection  of  the  scaffold 
on  Saturday,  but  the  maintenance  of  it 
in  a  defective  state  until  Tuesday  mor- 
ning, that  caused  the  injury,  if  it  was 
really  caused  by  the  defective  construc- 
tion of  the  scaffold;  and  consequently 
there  was  no  room  for  the  suggested 
disconnection  of  Wilson  and  Neish  as 
fellow  workmen.  Thirdly,  the  direction 
points  the  attention  of  the  jury  to  the 
question  whether  Wilson  and  Neish 
stood  in  the  relation  of  fellow  workmen 
engaged  in  the  same  common  employ- 
ment, as  the  test  of  nonliability,  with- 
out sufficient  explanation  of  what  con- 
stituted that  relation;  and,  in  particu- 
lar, without  explaining  that  diversity  of 
duties  and  gradation  of  authority  are 
not  inconsistent  with  that  relation,  and 
without  referring  to  the  effect  which 
might  be  produced  on  the  liability  of 
the  master  by  a  careful  selection  of 
proper  persons  to  take  charge  of  differ- 
ent departments  in  the  working  of  the 
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distinguished  jurist,  Exempla  non  restringunt  regulam,  sed  loquun- 
tur  de  casibus  crebrioribus.^^  The  master  is  not,  and  cannot  be 
liable  to  his  servant  unless  there  be  negligence  on  the  part  of 
the  master  in  that  which  he  (the  master)  has  contracted  or 
undertaken  with  his  servant  to  do.  The  master  has  not  con- 
tracted or  undertaken  to  execute  in  person  the  work  connected  with 
his  business.  The  result  of  an  obligation  on  the  master  personally 
to  execute  the  work  connected  with  his  business,  in  place  of  being  ben- 
eficial, might  be  disastrous  to  his  servants,  for  the  master  might  be  in- 
competent personally  to  perform  the  work.  At  all  events,  a  servant 
may  choose  for  himself  between  serving  a  master  who  does,  and  a 
master  who  does  not,  attend  in  person  to  his  business.  But  what  the 
master  is,  in  my  opinion,  bound  to  his  servant  to  do,  in  the  event  of 
his  not  personally  superintending  and  directing  the  work,  is  to  select 
proper  and  competent  persons  to  do  so,  and  to  furnish  them  with  ade- 
quate materials  and  resources  for  the  work.  When  he  has  done  this 
he  has,  in  my  opinion,  done  all  that  he  is  bound  to  do.  And  if  the 
persons  so  selected  are  guilty  of  negligence,  this  is  not  the  negligence 
of  the  master ;  and  if  an  accident  occurs  to  a  workman  to-day,  in  con- 
sequence of  the  negligence  of  another  workman,  skilful  and  compe- 
tent, who  was  formerly,  but  is  no  longer,  in  the  employment  of  the 
master,  the  master  is,  in  my  opinion,  not  liable  although  the  two 
workmen  cannot  technically  be  described  as  fellow  workmen." 

In  two  later  cases  the  opinion  has  been  expressed  that  the  langiiage 
of  Lord  Cairns  was  to  be  read  as  meaning  that  a  fellow  servant  who  is 
the  alter  ego  of  the  master — who  directs  but  does  not  labor — is  a  col- 
laborateur  for  the  purposes  of  the  rule  of  law  on  the  subject.*  In  an- 
other,* the  ground  was  distinctly  taken  that  the  doctrine  of  vice  prin- 
cipalship  had  been  "exploded"  by  Wilson  v.  Merry.  This  statement, 
however,  is  possibly  too  broad,  unless  the  term  "alter  ego"  is  to  be 
taken  in  a  very  narrow  sense.    See  §  1459,  post. 

As  the  subjoined  note  shows,  the  decision  in  Wilson  v.  Merry  has 

SaDonellus,  de  Jure  Civ.  L.  9,  c.  2,  n.  the  manager.     Held,  that  the  fact  that 

^Johnson   v.    Lindsay    [1891]    A.    C.  the  manager  was  appointed  pursuant  to- 

371,  65  L.  T.  N.  S.  97 ;  Hedley  v.  Pink-  the  act,  which  placed  him  "in  control" 

ney  &  Sons  8.  8.  Co.  [1892]  1  Q.  B.  58.  of   the  mine,   did  not  put  him   in  any 

5  The  owners  of  a  colliery  within  the  different   position   than   that  he  would 

coal  mines  regulations  act  of  1872   (35  have  held  had  he  heen  simply  appointed 

&  36  Vict.  chap.  76)    appointed  a  cer-  manager.     Bowells  v.  Landore  8iemens 

tificated  manager,  as  required  by  §  26.  Steel  Co.   (1874)   L.  R.  10  Q.  B.  62,  44 

A  miner  employed  in  the  colliery  was  L.  J.  Q.  B.  N.  S.  25,  32  L.  T.  N.  S.  19, 

killed  by  an  explosion  of  Are  damp,  the  23   Week.  Rep.  335. 
death  being  caused  by  the  negligence  of 
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been  followed  in  numerous  cases,  both  in  the  United  Kingdom  and  in 
the  colonies.* 


6  England. — See  notes  4,  5,  supra. 
Scotland. — ^Master  held  not  liable  for 
the  negligence  of  the  manager  of  a  mine. 
Sneddon  v.  Moss  End,  etc.  (1876)  3  So. 
Sess.  Cas.  4th  series,  868  (roof  of  adit 
insufSciently  supported  gave  way), 
where  Lord  Ardmillan,  who  strongly 
protested  against  this  extreme  exten- 
sion of  the  doctrine,  took  the  view  that 
Wilson  V.  Merry  rests  on  the  broad 
ground  that,  "in  a  question  of  damages 
for  injury  inflicted  by  the  fault  of  one 
servant  on  another,  down  through  the 
whole  gradation  of  servants,  the  em- 
ployer is  not  responsible,"  unless  per- 
sonal fault  is  shown. 

Of  the  general  manager  and  secretary 
of  a  limited  liability  mining  company. 
Wright  v.  Dunlop    (1893)    20  Sc.  Sess. 
Oass.  4th  series,  363    (no  difference  be- 
tween such  an  official  and  a  mere  cer- 
tificated manager)  ;  Stewart  v.  Coltness 
Iron  Co.    (1877)    4  Sc.   Sess.  Cas.  952. 
Ireland. — Here  the  question  was  left 
in  a  somewhat  peculiar  position  by  Con- 
way   V.   Belfast  &   N.   Counties   B.    Go. 
(1875)  Ir.  Eep.  9  C.  L.  498   (1877)   Ir. 
Rep.  11  0.  L.  345.     The  court  of  com- 
mon  pleas   ruled   on   the   authority   of 
Wilson  V.  Merry  and  Howells  v.   Lan- 
dore  Siemens   Steel  Co.    (1874)    L.   K. 
10  Q.  B.  62,  44  L.  J.  Q.  B.  N.  S.  25,  32 
L.  T.  N.  S.  19,  23  Week.  Rep.  335,  that 
a  traffic  manager  was  not  a  vice  princi- 
pal as  regards  a  trackman.     The  Irish 
exchequer  chamber,  ignoring  these  deci- 
sions, laid  it  down  that  a  master  may  so 
depute  to  an  employee  the  entire  control 
of  his  establishment    as    to    constitute 
that  employee  his  alter  ego,  and  virtu- 
ally held  that,  while  all  those  in  the  em- 
ployment   of    a    railway    company    are 
prima  facie  fellow  servants,  this  infer- 
ence may  be  rebutted  by  showing  that 
the  status  of  the  negligent  person  was 
that  of  a  representative  or  vice  princi- 
pal.    But  the  ruling  of  the  lower  court 
was    not    disturbed.      Upon    the    facts, 
therefore,  the  decision  is  not  open  to  ex- 
ception, even  in  England;  but  it  seems 
clear  that  no  court  which  is  bound  by 
the  principles  formulated  in  Wilson  v. 
Merry  can  accept  the  theory  of  the  ex- 
chequer chamber  as  to  the  possibility  of 
an   employee  being  invested  with  func- 
tions which  will   put  him  in  the  posi- 
tion of  a  vice  principal. 


Canada. — ^Master  not  liable  unless 
manager  is  incompetent.  Snuth  v.  In- 
tercolonial Min.  Co.  (1876)  2  R.  &;  C. 
(Nova  Scotia)  556  (defective  plan  of 
working  caused  explosion  of  gas)  ; 
Campbell  v.  General  etc.  Asso.  (1868) 
1  Geld.  &  Ox.  (Nova  Scotia)  415;  Rudd 
V.  Bell  (1887)  13  Ont.  Rep.  47;  Mat- 
thews v.  Bamilton  Powder  Co.  (1887) 
14  Ont.  App.  261;  Fairiveather  v.  Owen 
Sound  Stone  Quarry  Co.  (1895)  26  Ont. 
Eep.  604  (where  the  principle  was 
broadly  laid  down  that  where  the  negli- 
gence complained  of  is  that  the  manager 
of  a  quarry  prepared  a  charge  so  that  it 
failed  _  to  explode,  and  also  that  the 
plaintiff  was  ordered  to  remove  the 
charge  without  the  proper  implements 
therefor,  the  action  cannot  be  sustained, 
so  far  as  the  liability  of  the  employer 
depends  upon  the  acts  of  the  manager.)- 

The  reeve  of  a  municipality  who 
takes  service  as  the  foreman  of  a  pile 
driver  under  a  councilor  who  undertakes 
the  repair  of  a  bridge  is  considered,  with 
respect  to  anything  which  he  does  in 
that  capacity,  to  be,  not  ttte  represen- 
tative of  the  municipality,  but  a  fellow 
servant  of  the  workmen  whom  he  di- 
rects. Drew  V.  East  Whitby  Twp. 
(1881)  46  U.  C.  Q.  B.  107  (hammer  of 
pile  driver  fell  on  workman,  owing  to 
its  being  insufficiently  blocked ) . 

In  Molnnis  v.  Malaga  Min.  Co.  (1893) 
25  N.  S.  345,  the  system  in  vogue  at  a 
mine,  with  respect  to  the  keeping  of  a 
quantity  of  dynamite  in  the  shaft  house, 
was,  so  far  as  the  evidence  disclosed,  es- 
tablished by  defendant's  manager  or 
foreman;  and  there  was  no  proof  that 
defendants  interfered  in  any  way,  or  di- 
rected the  mode  of  working,  or  the  sys- 
tem in  operation  in  any  particular  at 
the  time,  before  or  at  the  time  of  the 
accident.  It  was  held  that,  if  the  ex- 
plosion which  caused  the  injury  arose 
from  a  defect  in  the  system  of  manage- 
ment, it  could  not  entitle  plaintiff  to 
recover,  in  the  absence  of  proof  that 
such  system  was  due  to  the  acts  or  in- 
tervention of  the  defendants  themselves 
directly. 

In  an  action  for  a  death  caused  by  a 
defective  boiler,  the  jury  should  be  spe- 
cifically charged  that  the  duty  of  a  mas- 
ter, in  the  event  of  his  not  personally 
superintending  the  work  of  repairing  his 
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The  fact  that  the  employer  is  a  corporation,  and  can,  therefore,  act 
only  through  a  manager,  does  not  affect  the  operatioD  of  the  doctrine 
laid  down  by  the  House  of  Lords.'' 

1458.  [530.]  — American  cases. — In  the  American  reports  are  to  be 
found  a  considerable  number  of  decisions  and  dicta  which,  under  any 
reasonable  construction,  must  be  regarded  as  embodying  a  doctrine  not 
materially  different  from  that  formulated  by  the  House  of  Lords. 
Some  of  these  are  explicitly  overruled  or  discredited  by  later  decisions 
of  the  same  court ;  but,  after  every  possible  deduction  under  this  head 
has  been  made,  there  is  still  some  authority  in  favor  of  the  English 
rule.  The  cases  which  seem  to  require  comment  in  this  connection 
are  collected  in  the  note  below.  Undoubtedly,  however,  the  great 
weight  of  authority  in  this  country  sustains  the  doctrine  that  the  mas- 
ter is  responsible  for  the  negligence  of  general  managers  and  other 
employees  intrusted  with  similar  functions,  so  far,  at  least,  as  such 
negligence  may  occur  in  the  exercise  of  what  may  be  called  their  ofS- 
cial  duties.    See  §  1455,  ante,  and  chapter  lxii.,  post} 


machinery,  is  to  select  competent  per- 
sons for  this  purpose,  and  to  furnish 
them  with  all  adequate  materials  re- 
quired for  the  work.  Baird  v.  Durm 
(1895)  33  N.  B.  156  (new  trial  ordered 
because  this  duty  was  not  properly  ex- 
plained) . 

Australia. — ^The  "running  foreman" 
of  a  locomotive  shed,  charged  with  the 
duty  of  looking  after  the  condition  of 
the  engines,  is  not  a  vice  principal. 
Brotvn  v.  Board  of  Works  ( 1882 )  8  Vic- 
toria L.  Rep.  (L. )  414,  following  Wil- 
son V.  Merry.  Higginbotham,  J.,  dis- 
sented on  the  ground  that  the  board 
could  not  delegate  the  statutory  duty  of 
supervision  which  was  imposed  on  them, 
and  that  the  question  whether  an  em- 
ployee was  a  vice  principal  was  a  mixed 
question  of  law  and  fact.  See,  however, 
§  1454,  note  3,  ante. 

1  Howells  v.  bandore  Siemens  Steel 
Co.  (1874)  L.  R.  10  Q.  B.  62,  44  L.  J. 
Q.  B.  N.  S.  25,  32  L.  T.  N.  S.  19,  23 
Week.  Rep.  335,  S.  P.,  Wright  v.  Dunlop 
{ 1893 )  20  Sc.  Sess.  Cas.  4th  series,  363 ; 
Allen  V.  New  Oas  Co.  (1876)  L.  R.  1 
Exch.  Div.  251,  45  L.  J.  Exch.  N.  S.  668, 
34  L.  T.  N.  S.  541. 

1  Alaiama. — In  Moiile  &  M.  R.  Co.  v. 
Smith  (1877)  59  Ala.  245,  tne  company 
was  absolved  on  the  ground  that  the  su- 
perintendent  of   a   railroad,    when    he 


sends  out  a  repair  train  to  put  the  road 
in  proper  condition  after  a  storm,  is 
not  exercising  a  function  of  the  com- 
pany itself,  but  merely  performing  a 
duty  incumbent  on  him  as  one  of  the 
company's  skilled  servants.  Comment- 
ing on  the  functions  of  the  superin- 
tendent, the  court  said:  "He  was  pos- 
sessed of  a  much  larger  authority  than 
O'Brien  [road  master],  and  more  direct- 
ly represented  the  company.  But  he 
was  also  in  its  service.  If  it  author- 
ized him  to  exercise  the  functions 
which  properly  belonged  to  the  company 
itself,  and  which  it,  by  its  board  of 
directors  or  president,  might  perform,- — 
as,  the  selection  and  employment  of  the 
persons  who  were  to  do  the  work  of 
building,  equipping,  keeping  in  repair, 
and  operating  its  railroad, — and 
through  want  of  care  and  due  diligence 
he  should  employ  incompetent  and  unfit 
persons,  whereby  injury  is  done  to 
others  of  its  employees,  the  company 
would  be  liable  therefor  to  them.  He 
would  be  its  substitute  in  the  perform- 
ance of  such  an  office.  So,  perhaps,  he  , 
would  be  when  intrusted  with  the  duty 
of  procuring  the  materials  for  the  work. 
But  a  railroad  company,  or  the  stock- 
holders and  directors  thereof,  are  not 
supposed  to  be  civil  engineers,  or  to 
possess  the  scientific  or  mechanical  skill 
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necessary  to  the  building,  repairing,  and 
operating  of  a  railroad.  The  company 
is  expected  to  employ,  and  must  rely 
on,  other  persons  who  possess  such  skill 
to  do  such  work;  while  its  duty  further 
is  to  procure  and  furnish  the  requisite 
and  proper  materials,  and  to  pay  the 
wages  of  i,he  numerous  employees." 
The  instruction  of  the  trial  judge  that 
the  defendant  was  absolutely  liable  for 
'  any  negligence  of  the  superintendent 
was  expressly  disapproved. 

The  earlier  case  of  Walker  v.  Boiling 
(1853)  22  Ala.  294,  simply  decides  that 
a  general  manager  (here  the  captain  of 
a  steamer)  is  the  agent  of  the  master 
as  regards  the  proper  performance  of 
his  duty  to  employ  competent  servants, 
and  is  therefore  not  necessarily  in  con- 
flict with  the  general  principle  formu- 
lated in  Mobile  <&  0.  R.  Go.  v.  Thomas 
(1868)   42  Ala.  672. 

Most  of  the  cases  which  have  come 
before  the  courts  in  this  state  since 
1885  are  naturally  controlled  by  the 
provisions  of  the  employers'  liability 
act  passed  in  that  year;  but  there  is 
nothing  in  tne  later  decisions  which  can 
be  said  to  indicate  that,  so  far  as  the 
rights  of  the  parties  may  be  governed 
by  the  common  law,  the  views  expressed 
in  the  case  just  referred  to  have  under- 
gone any  modification. 

In  Vostal  Teleg.  Cable  Co.  v.  Hulsey 
(1896)  115  Ala.  193,  22  So.  854,  the 
supervising  employee  was  merely  the 
foreman  of  a  gang  of  men  employed  in 
the  construction  of  a  telegraph,  and 
therefore  the  position  of  a  general 
manager  did  not  directly  come  into 
question.  But  the  decision  in  Mobile  & 
M.  R.  Co.  v.  Smith,  was  thought  in 
Georgia  P.  R.  Co.  v.  Davis  (1890)  92 
Ala.  300,  25  Am.  St.  Eep.  47,  9  So.  252, 
to  have  gone  to  the  "extreme  verge  of 
soundness." 

California. — In  one  case  the  supreme 
court  went  so  far  as  to  hold  that  a  com- 
plaint which  counts  on  the  negligence  of 
a  fellow  servant,  alleging  that  the  de- 
fendant did  not  use  ordinary  skill  in 
selecting  him,  is  demurrable  where  the 
recital  of  facts  also  shows  that  the  fel- 
low servant  was  employed  by  the  de- 
fendant's superintendent,  and  there  is 
no  averment  that  such  superintendent 
was  negligently  selected.  Collier  v. 
Steinhart  (1875)  51  Cal.  116.  But  this 
ruling  is  decidedly  inconsistent  with 
other   decisions    in    this    state.      See    § 


1466,   and   summary   in   chapter  LXiiI., 
post. 

Indiana. — Wilson  v.  Merry  was  relied 
upon  in  Columbus  &  I.  C.  R.  Co.  v.  Ar- 
nold (1869)  31  Ind.  174,  99  Am.  Dec. 
615,  to  support  a  decision  that  a  mas- 
ter machinist  was  not  a  vice  principal; 
but  this  ruling  is  inconsistent  with  sev- 
eral later  cases  in  the  same  court.  See 
§  1466,  and  summary  in  chapter  LXill., 
post. 

Maine. — ^In  1860  the  supreme  court 
regarded  it  as  well  settled  that,  "if  a 
company  exercise  ordinary  care  to  em- 
ploy servants  of  good  habits  and  of 
competent  skill  and  experience  in  their 
various  departments,  and  to  furnish 
them  with  machinery  and  apparatus  of 
approved  construction  and  material, 
their  responsibility  extends  no  further." 
Beaulieu  v.  Portland  Co.  (1860)  48  Me. 
291.  But  the  principle,  though  verbal- 
ly it  is  hardly  distinguishable  from  that 
laid  down  by  the  House  of  Lords,  is  not 
deemed,  in  this  state,  to  preclude  recov- 
ery for  the  negligence  of  a  general 
superintendent.  See  Mayhew  v.  Sulli- 
van Min.  Co.    (1884)    76  Me.  100. 

Maryland. — The  doctrine  that  a  rail- 
way company  would  be  responsible  for 
an  injury  caused  by  defective  ap- 
pliances, if  the  defect  should  be  known 
to  an  employee  occupying  the  position 
of  a  superintendent,  is  recognized, 
arquendo,  in  Monder  v.  Baltimore  &  0. 
R.  Co.  (1870)  32  Md.  411,  3  Am.  Rep. 
143.  But  in  that  case  it  was  held  that 
an  inspector  of  machinery  and  rolling 
stock  was  not  a  vice  principal;  and  the 
same  ruling  was  subsequently  made  as 
to  the  master  of  machinery  who  sent 
out  a  defective  engine.  Shauck  v. 
Northern  G.  R.  Go.  (1866)  25  Md.  462. 
In  later  cases  the  position  of  the  court 
was  still  further  defined  by  the  de- 
cisions that  vice  principalship  cannot 
be  predicated  as  to  one  who  merely 
exercises  supervision,  but  only  as  to 
one  to  whom  it  has  also  given  the  selec- 
tion of  subordinate  servants,  and  the 
procuring  of  the  instrumentalities 
necessary  for  the  service  (State  use  of 
Hamelin  v.  Malster  [1881]  57  Md. 
287)  ;  that  a  railway  company  was 
liable  for  the  negligence  of  its  superin- 
tendent in  purchasing  a  defective  engine 
[Cumberland  <f-  P.  R.  Co.  v.  State 
[1875]  44  Md.  283)  ;  and  that  the  chief 
manager  of  charcoal  works,  who  works 
at  charging  the  retorts,  etc.,  with  no 
direct  charge  over  the  machinery,  but 
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with  the  right  to  repair  it,  and  with  the 
duty  to  see  whether  it  is  out  of  repair, 
but  with  no  authority  to  buy,  alter,  or 
change  machinery,  where  the  works  and 
machinery  are  inspected  once  or  twice 
a  week  by  different  oflSeers  of  the  com- 
pany, is  a  fellow  servant  with  a  man 
employed  in  such  works  in  using  an  ap- 
paratus consisting  of  a  large  bucket 
hanging  from  a,  yoke,  which  runs  on  a 
wheel  on  an  overhead  track,  and  is  not 
a  vice  principal  whose  negligence  as  to 
such  workman  will  make  the  employer 
liable  (Yates  v.  McGullough  Iron  Go. 
[1888]   69  Md.  370,  16  Atl.  280). 

A  comparison  of  these  cases  might 
seem  to  indicate  that  the  position  of  a 
superintendent  in  this  state  is  deter- 
mined by  an  assumed  distinction  between 
the  duty  of  furnishing  instrumentali- 
ties, including  servants,  and  the  super- 
vision of  those  instrumentalities 
in  the  ordinary  operation  of  the 
establishment,  with  a  view  to  securing 
their  efficient  condition.  So  far  as  he 
or  any  other  official  may  be  intrusted 
with  the  former  duty  he  will  be  a  vice 
principal.  So  far  as  he  may  be  merely 
discharging  the  latter  duty,  he  will  be 
a  mere  servant.  But  in  Yates  v.  Mc- 
Gullough Iron  Co.  there  was  the  very 
material  circumstance  tnat  the  master 
must  have  been  retaining  a  general  con- 
trol over  the  business,  as  he  used  fre- 
quently to  inspect  his  works;  and  in 
State  use  of  Hamelm  v.  Malster,  the 
language  used  is  fairly  open  to  the  con- 
struction that  an  employee  who  is  a 
"universal  agent"  in  the  management 
of  the  business  as  a  going  concern  is  a 
vice  principal.  It  cannot,  therefore,  be 
affirmed  with  certainty  that  the  doc- 
trine in  this  state  is  absolutely  identi- 
cal with  that  of  Wilson  v.  Merry. 
Probably,  however,  this  court  would  not 
be  prepared  to  go  to  the  same  length  as 
that  case;  for,  although  a  train  de- 
spatcher  has  been  denied  to  be  a  vice 
principal  in  the  still  more  recent  case  of 
Norfolk  &  W.  R.  Go.  v.  Hoover  (1894) 
79  Md.  253,  25  L.R.A.  711,  47  Am.  St. 
Rep.  392,  29  Atl.  994,  the  default  there 
alleged  consisted  not  in  controlling  the 
movements  of  trains  improperly,  but 
in  sending  out  unfit  brakemen,  who 
were  not  employed  by  him,  but  by  the 
division  superintendent.  The  reasoning 
of  the  court  seems,  at  all  events,  to  as- 
sume that  such  a  superintendent  might 
have  been  held  a  vice  principal  if  the 
question  had  presented  itself,   and  the 


opinion  certainly  leans  towards  the 
view  that,  if  the  delinquency  had  been 
in  connection  with  the  moving  of  trains, 
the  servant  would  have  been  entitled  to 
recover. 

A  later  decision  in  this  state  upon 
the  question  is  Maryland  Glay  Go.  v. 
GoodnotP  (1902)  95  Md.  330,  51  Atl. 
292,  affirmed  on  rehearing  in  (1902)  95 
Md.  344,  53  Atl.  427,  where  the  court, 
in  holding  that  the  defendant  was  not 
liable  for  injuries  which  might  have 
been  due  to  the  negligence  of  a  superin- 
tendent in  building  a  trestle,  said:  "To 
make  the  superintendent  a  vice  princi- 
pal so  as  to  hold  the  master  liable  for 
his  negligence,  the  latter  must  relin- 
quish all  supervision  of  the  work,  and 
intrust  not  only  the  supervision  and 
direction  of  the  work,  but  the  selection 
and  employment  of  laborers  and  the 
procuring  of  materials,  machinery,  etc., 
necessary  for  the  service." 

Massachusetts. —  In  Albro  v.  Agawan 
Ganal  Go.  (1850)  6  Cush.  75,  the  mas- 
ter was  held  not  liable,  where  the  super- 
intendent in  charge  of  a  large  establish- 
ment was  alleged  to  have  negligently 
directed  a  person  employed  in  the 
manufacture  of  gas  to  throw  all  the 
weights  off  a  gas  meter,  the  result  being 
that  the  gas  was  forced  into  the  mill 
and  induced  spasmodic  fits  in  the  serv- 
ant. In  the  next  year  the  same  court 
defined  its  position  still  further  in  King 
V.  Boston  &  W.  B.  Corp.  (1851)  9  Cush. 
112:  "As  a  corporation  can  act  only 
through  the  agency  of  some  individual 
person  or  persons,  a  question  has  some- 
times been  made  as  to  what  particular 
officers  or  persons  should  be  considered 
as  the  corporation  itself,  as  distinct 
from  the  servants  of  the  corporation, 
for  the  purpose  of  settling  what  should 
be  considered  as  the  neglect  of  the  cor- 
poration itself,  and  not  of  its  servants. 
I  am  not  aware  that  there  has  been  any 
direct  adjudication  on  this  point.  But, 
assuming  that  it  is  correct,  as  a  gen- 
eral principle,  that  the  responsibility 
as  to  the  sufficiency  of  the  road  rests 
on  the  defendants  themselves,  still, 
their  obligation,  so  far  as  respects  those 
in  their  employment,  would  not  ex- 
tend beyond  the  use  of  ordinary  care 
and  diligence,  and  they  would  be  held 
responsible  only  for  the  want  of  ordi- 
nary care  and  diligence.  If  a  corpo- 
ration itself  should  be  held  responsible 
to  its  servants  that  the  road,  when  first 
used,  was  safe  and  sufficient,  yet  keep- 
ing  the    road    in    proper    repair    after- 
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wards  would  seem  to  be  the  work  of  American  courts,  it  is  apparent  that 
aervants  or  laborers,  as  much  as  any  there  is  no  material  difference  between 
other  part  of  the  business  of  the  corpo-  the  law  in  this  state  and  in  England, 
ration."  The  language  thus  used  would  The  recent  case  of  MoOoerty  v.  Hale 
seem  to  indicate  that  the  court,  in  spite  (1894)  161  Mass.  51,  36  N.  E.  682, 
of  the  earlier  decision  just  cited,  con-  where  the  master  was  held  not  liable 
sidered  that  the  responsibility  of  an  for  the  omission  of  a  foreman  of  a  fac- 
■employer  for  the  defaults  of  a  general  tory  to  ventilate  a  workroom  properly, 
manager  was  still  an  open  question  in  is  of  neutral  import  as  respects  the 
Massachusetts.  But  whether  the  Ian-  present  subject,  as  it  need  not  usees 
guage  is  or  is  not  susceptible  of  this  sarily  be  considered  to  raise  the  ques- 
construction,  that  point  can  no  longer  tion  of  the  position  of  a  general  agent. 
be  regarded  as  a  doubtful  one  since  the  But  in  the  still  later  decision  in  Meehan 
decision  in  Floyd  y.  Sugden  (1883)  134  v.  Speirs  Mfg.  Go.  (1899)  172  Mass. 
Mass.  563.  There  the  purchaser  of  a  375,  52  N.  E.  518,  the  delinquent  em- 
mill  property  hired  one  Gilman  to  take  ployee  is  described  as  a  superintendent 
the  entire  charge  of  the  premises,  and  in  full  control  of  a  factory,  and  would 
make  all  repairs  that  in  his  judgment  therefore  have  been  regarded  as  the 
might  be  necessary  to  put  them  into  a  master's  representative  in  most  states. 
proper  condition  for  use  or  for  sale.  The  passage  of  the  employers'  liabil- 
Oilman,  in  accordance  with  these  in-  ity  act  in  1887  has  naturally  had  the 
atructions,  assumed  the  entire  control  effect  of  diminishing  the  number  of 
of  the  premises,  collecting  the  rents,  decisions  in  Massachusetts  which  could 
selecting,  hiring,  and  discharging  the  throw  light  on  the  subject, 
employees,  purchasing  and  providing  Mississippi. — The  doctrine  of  the 
whatever  tools,  appliances  ,  and  ma-  House  of  Lords  in  Wilson  v.  Merry  has 
<!hinery  he  deemed  necessary,  and  pay-  been  explicitly  followed,  the  court  lay- 
ing all  bills,  including  the  wages  of  the  ing  it  down  that,  "in  order  to  hold  a 
employees,  with  money  furnished  for  railroad  company  responsible  to  an  em- 
that  purpose  by  the  defendant,  who  ployee  (as  conductor  on  its  train)  for 
withdrew  entirely  from  the  management  injuries  sustained  because  of  the  road 
of  the  repairs,  and  did  not  undertake  or  its  appurtenances  being  out  of  re- 
to  exercise  any  discretion  or  control  pair,  it  must  be  shown  that  the  com- 
over  the  acts  of  Gilman  or  the  em-  pany  is  in  default  in  its  duty,  either 
ployees.  It  was  held  that  the  follow-  by  the  selection  of  incompetent  serv- 
ing instruction  was  rightly  refused :  ants,  or  an  insufficient  number  to  do  the 
^If  the  defendant  withdrew  from  the  work,  or  failure  to  furnish  proper  ma- 
management  of  the  work,  and  intrust-  terial,  or  that  the  company  had  notice 
ed  to  Gilman  the  entire  charge  of  it,  of  the  bad  condition  of  the  road,  or  is 
exercising  no  discretion  and  no  over-  chargeable  with  negligence  for  not 
eight,  then  the  defendant  is  liable  for  knowing."  Howd  v.  Mississippi  O.  R. 
the  neglect  by  Gilman  to  cause  the  Co.  (1874)  50  Miss.  178.  See  also  Neio 
trench  to  be  shored  up  and  to  construct  Orleans,  J.  d  <?.  N.  B.  B.  Co.  v.  Hughes 
a  platform  in  the  bottom  of  the  trench  (1873)  49  Miss.  258. 
over  the  penstock  for  the  plaintiff  to  This  principle  requires  the  conclusion 
stand  upon,  if  in  the  exercise  of  reason-  that  a  general  manager  is  not  a  vice 
able  care  such  appliances  were  neees-  principal,  though  no  specific  ruling  to 
sary  for  the  safe  performance  of  the  that  effect  has  been  made.  It  has  been 
service."  If  the  circumstances  specified  held,  however,  that  the  train  despatch- 
in  this  instruction  do  not  constitute  a  er  of  a  railway  company  is  a  coservant 
"universal  agent"  (see  Gallagher  v.  of  a  fireman  (Millsaps  v.  Louisville,  N. 
Piper,  §  1454,  note  1,  ante),  it  is  diffi-  0.  <&  T.  R.  Co.  [1891]  69  Miss.  423,  13 
<;ult  to  see  how  any  degree  of  inde-  So.  696), — a  doctrine  contrary  to  that 
pendence  in  the  control  of  a  business  now  held  in  most  jurisdictions.  See  § 
<!an  ever  be  sufficient  for  that  purpose.  1507,  a,  post. 

Taking    this    decision    in    connection  In  this  state  the  superior  servant  doc- 

with  the  fact  that,  as  will  be  shown  in  trine  has  been  introduced  by  the  Consti- 

the   following  chapter,   the  doctrine  of  tution  of  1890,  §  193,  and  §  3559  of  the 

nonassignability   of   duties   is   probably  Code  of  1892. 

not   accepted   in   Massachusetts   in   the  Missouri. — In  MoDermott    v.    Pacific 

aense  in  which  it  is  understood  by  most  B.   Co.    (1860)    30   Mo.   115    (defective 
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bridge)  the  superintendent  of  a  rail- 
way was  denied  to  be  a  vice  principal, 
and  the  master's  nonliability  was  dis- 
tinctly put  upon  the  ground  that  there 
was  no  allegation  that  the  defendant 
had  failed  to  exercise  ordinary  care  in 
the  selection  of  servants.  But  so  far  as 
Missouri  itself  is  concerned,  this  is  no 
longer  the  law,  since  that  state  has  not 
only  adopted  the  superior  servant  doc- 
trine (see  subd.  D,  ante), — which,  of 
course,  imports  liability  under  the  sup- 
posed circumstances, — but  also  the  doc- 
trine of  the  nonassignability  of  duties 
such  as  the  superintendent  was  charged 
with  not  performing.  See,  for  example, 
Herdler  v.  Buck's  Stove  &  Range  Co. 
(1896)   136  Mo.  3,  37  S.  W.  115. 

lS!ew  Jersey. — In  one  case  it  was  laid 
down  that  the  president  of  a  corpora- 
tion so  far  represented  it  that  it  was 
liable  for  his  acts  of  negligence;  but  the 
court  declined  to  go  into  the  question 
whether  the  liability  extended  to  any 
of  the  employees  properly  so  called. 
Smith  V.  Oxford  Iron  Co.  (1880)  42  N. 
J.  L.  467,  36  Am.  Rep.  535. 

Subsequently,  however,  in  deciding 
that  a  foreman  of  the  entire  work  of 
constructing  a  sewer  was  not  a  vice 
principal  {Curley  v.  Hoff  [1899]  62  N. 
J.  L.  758,  42  Atl.  731),  this  court  re- 
lied on  Wilson  v.  Merry, — a  citation 
which  seems  to  place  it  in  the  same 
class  as  that  of  Massachusetts ;  especial- 
ly as  it  had  previously  used  language 
which  implied  that  even  employees 
who  have  full  charge  of  a  business,  or 
a  distinct  department  of  it,  are  fellow 
servants  of  their  subordinates  in 
O'Brien  v.  American  Dredging  Co. 
(1891)  53  >J.  J.  L.  291,  21  Atl.  324; 
and  has  explicitly  laid  down  the  rule 
that  the  master  sufficiently  discharges 
his  duty  as  to  the  inspection  and  re- 
pair of  appliances  by  employing  compe- 
tent persons  to  make  the  inspection  and 
repairs.  Harrison  v.  Central  R.  Co. 
(1865)  31  N.  J.  L.  293;  Rogers  Loco- 
motive &  Mach.  Works  v.  Hand  (1888) 
50  N.  J.  L.  464,  14  Atl.  766;  Essex 
County  Electric  Co.  v.  Kelly  (1894)  57 
N.  J.  L.  100,  29  Atl.  427;  McAndrews 
v.  Burns    (1876)    39  N.  J.  L.  117. 

It  must  be  admitted,  however,  that  it 
is  extremely  difficult  to  say  what  view 
is  really  predominant  in  this  state,  as 
in  other  cases  the  court  distinctly  recog- 
nizes the  doctrine  that  a  master  may 
be  liable  for  the  negligence  of  a  fore- 
man in  failing    to    keep    the    place    of 


work  safe  ( Van  Steenburgh  v.  Thornton 
[1895]  58  N.  J.  160,  33  Atl.  380;  trench 
caved  in)  ;  and  distinguishes,  arguendo, 
a  foreman  who  is  simply  supervising 
the  building  of  a  boat  and  working  witli 
his  subordinates,  from  an  agent  in  full 
control  and  acting  as  middleman  ex- 
clusively (Olsen  V.  Nixon  [1898]  61  N. 
J.  L.  671,  40  Atl.  694).  It  has  also  ap- 
plied the  doctrine  that,  where  the  duty 
of  inspecting  and  repairing  appliances 
is  cast  upon  an  employee  not  actually 
engaged  in  the  work  which  the  plaintiff 
is  doing,  such  employee  is  the  master's 
representative.  A  ord  Deutscher  Lloyd 
8.  8.  Co.  V.  Ingebregsten  (1894)  57  N. 
J.  L.  400,  51  Am.  St.  Rep.  604,  31  Atl. 
619  (storekeeper  furnished  a  worn  cable 
for  use  in  unloading  a  vessel).  The  dis- 
tinction suggested  by  these  last  two 
eases  as  compared  with  the  others  is,  to 
say  the  least,  extremely  subtle,  and  does 
not  appear  to  be  recognized  by  any 
other  court,  at  least  in  the  form  in 
which  it  is  here  stated.  Nor  is  it  ap- 
parent how  tne  decision  in  Van  Steen- 
burgh V.  Thornton  can  be  reconciled  on 
the  facts,  with  Curley  v.  Hoff.  The 
doctrine  of  Van  Steenburg  v.  Thornton, 
however,  was  approved  in  a  case  decided 
the  year  before  Curley  v.  Hoff,  the  court 
holding  that  the  existence  of  the  duty 
to  provide  a  safe  place  of  work  implied 
the  nonassignability  of  the  duty  to 
warn  workmen  in  time  to  get  out  of 
danger  when  a  blast  was  about  to  be  set 
off.  Belleville  Stone  Co.  v.  Mooney 
(1897)  61  N.  J.  L.  253,  39  L.R.A.  834, 
39  Atl.  764,  19  Mor.  Min.  Rep.  264,  af- 
firming (1897)  60  N.  J.  L.  323,  38  Atl. 
835.  Coming  from  a  court  which  had 
previously  gone  so  far  in  the  direction 
of  absolving  the  master  for  the  negli- 
gence of  the  supervising  agents  this  rul- 
ing is  quite  remarkable,  as  it  extends 
the  doctrine  of  non-delegable  duties  to 
circumstances  which  by  most  courts  are 
regarded  as  being  outside  its  operation. 
See  §  1510,  post. 

Neto  York. — In  Brown  v.  Maxwell 
(1844)  6  Hill,  592,  41  Am.  Dec.  771, 
the  earliest  case  in  New  York  in  which 
the  doctrine  ot  common  employment 
was  applied,  the  court  assumed  that  the 
principle  of  the  decision  in  Farwell  v. 
Boston  &  W.  R.  Corp.  4  Met.  49,  38  Am. 
Dec  339,  required  the  conclusion  that 
the  foreman  of  a  stonecutter's  establish- 
ment was  a  fellow  servant  of  the  work- 
men under  nim;  but  it  is  not  certain, 
from  the  report,  that  what  the  precise- 
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1459.  [531]  Opposing  theories  reviewed.—  The  foregoing  review  of 
the  cases  turning  upon  the  relation  of  general  managers  to  their  sub- 
ordinates indicates  that,  if  the  reasoning  of  the  House  of  Lords  in 
Wilson  V.  Merry  is  sound,  the  inquirer  has  once  more  reached  one  of 
those  logical  impasses  which  so  often  confront  him  in  the  law  of  em- 
ployers' liability, — that  is  to  say,  an  antagonism  of  opposing  theories 
which  are  dialectically  unassailable,  provided  the  postulates  on  which 
they  are  founded  are  granted.  It  seems,  however,  to  be  fairly  open  to 
question  whether  that  reasoning  is  entirely  satisfactory.  The  present 
writer  ventures  to  express  the  opinion  that  there  is  a  palpable  non  se- 
quitur  involved  in  an  argument  the  essence  of  which  is  that,  because  a 
master  must  sometimes  instrust  this  business  wholly  to  the  manage- 
ment of  others,  and  is  even  under  the  obligation  of  doing  so  whenever 
he  does  not  possess  that  degree  of  technical  skill  which  would  qualify 
him  to  conduct  the  business  in  person,  his  duties  to  his  servants,  "in 
the  event  of  his  not  personally  superintending  the  work,"  are  limited 


functions  of  the  foreman  were.  The 
master  may  have  retained  a  general 
supervision  over  the  worlc,  and,  if  so, 
the  case  is  not  inconsistent  with  later 
ones  in  the  same  state. 

In  Warner  v.  Erie  B.  Co.  (1867)  49 
Barb.  558,  the  supreme  court  held  a  su- 
perintendent of  bridges  to  be  a  vice  prin- 
cipal, but  the  decision  was  reversed  by 
the  court  of  appeals  (1868)  39  N.  Y. 
468.  Wilson  v.  Merry  (see  last  sec- 
tion) and  Hard  v.  Vermont  £  C.  R.  Co. 
(see  infra,  under  Vermont  decisions) 
were  expressly  approved  by  the  latter 
court.  The  language  used  in  the  opin- 
ion embodies  doctrines  wholly  inconsist- 
ent with  later  decisions  in  New  York, 
and  to  this  extent  it  is  not  law;  but  the 
decision  itself  may  be  supported  on  the 
facts,  as  the  supervising  employee  was 
really  not  proved  to  nave  been  culpable 
in  the  performance  of  his  duties.  It 
should  be  remembered  that  this  case 
dates  from  a  period  at  which  the  theory 
of  non-delegability  of  duties  (see  next 
chapter),  was  not  as  yet  established  in 
this  state.  That  theory  was  first  enun- 
ciated in  its  modern  form  by  Chief  Jus- 
tice Church  in  FUke  v.  Boston  &  A..  R. 
Go.  (1873)  53  N.  Y.  549,  13  Am.  Rep. 
545.  The  authority  of  Wilson  v.  Merry 
was  still  recognized  even  in  1876,  when 
it  was  held  that  a,  master  could  not  be 
held  liable  for  the  negligence  of  an  em- 
ployee who  constructed  a  washtub  with 


defective  supports.  Malone  v.  Hatha- 
loay  (1876)  64  N.  Y.  5,  21  Am.  Rep. 
573.  Church,  Ch.  J.,  however,  dissent- 
ed, considering  the  decision  to  be  in- 
consistent, not  only  with  the  Flike  Case, 
but  with  Laning  v.  New  York  C.  R.  Co. 
(1872)  49  N.  Y.  521,  10  Am.  Rep.  417, 
which  proceeded  on  the  theory  that  the 
duty  of  hiring  fit  servants  could  not  be 
delegated. 

Vermont. — In  Hard  v.  Vermont  &  C. 
R.  Go.  (1860)  32  Vt.  473,  the  principle 
was  laid  down  in  broad  terms  that  the 
master  "does  not  warrant  that  the  serv- 
ants shall  faithfully  discharge  their  du- 
ties in  keeping  the  machinery  in  its 
original  safe  condition,"  a  doctrine 
which,  although  it  was  here  applied  with 
the  effect  of  absolving  the  employer  from 
responsibility  for  the  negligence  of  a 
master  mechanic,  possibly  implies  that 
even  a  general  manager  would  not  have 
been  regarded  as  a  vice  principal  by  this 
court.  This  decision,  whatever  its  im- 
port, was  overruled  in  Davis  v.  Central 
Vermont  R.  Go.  (1882)  55  Vt.  84,  45 
Am.  Rep.  590,  and  the  doctrine  of  Wil- 
son V.  Merry  was  expressly  repudiated 
in  favor  of  that  of  the  nonassignability 
of  certain  duties.  But  it  remains  to  be 
seen  whether  in  this  state  a  master 
would  be  held  liable  for  the  negligence 
of  a  manager  in  giving  orders, — a  func- 
tion which  is  not  of  an  essentially  non- 
delegable quality. 
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to  selecting  "proper  and  competent  persons  to  do  so,  and  to  furnishing 
them  with  adequate  materials  and  resources  for  the  work."  ^ 

It  is  quite  possible  without  any  inconsistency  to  concede  that  largo 
industrial  establishments  could  not,  and,  in  many  instances,  ought  not 
to,  be  conducted  upon  any  other  footing  than  that  of  control  and 
supervision  by  competent  experts  hired  for  that  purpose,*  and  at  the 
same  time  to  deny  that  the  situation  thus  regarded  as  inevitable,  or 
most  conducive  to  the  interests  of  all  parties,  necessarily  implies  that 
the  servant  should  be  deemed  to  accept  the  risks  which  are  incident 
to  the  master's  delegation  of  his  functions  of  control.  The  logical 
propriety  of  such  a  deduction  depends  altogether  upon  whether  any 
special  considerations  can  be  suggested  which  are  of  sufficient  force 
to  override  the  effect  of  the  fundamental  principle  embodied  in  the 
maxim  Qui  seniit  commodum  sentire  debet  et  orms;  and  with  this 
aspect  of  the  question  the  House  of  Lords  has  made  no  attempt  to 
deal." 

If  a  concern  is  set  in  operation  which  it  is  impossible  or  improper 
for  the  owner  to  supervise  in  person,  whether  because  it  is  too  ex- 
tensive or  because  he  lacks  the  necessary  skiU  and  knowledge,  or,  as 
happens  in  an  ever-increasing  number  of  instances,  because  it  is  the 
property  of  a  corporation  which  can  act  only  by  agents,  it  is  certainly 
by  no  means  self-evident  that  the  law  ought  not  to  require  the  owner 
of  the  concern  to  bear,  among  the  other  drawbacks  of  such  an  arrange- 
ment, any  which  may  arise  from  using  the  services  of  others  to  rep- 
resent him  in  the  control  of  the  work  and  the  workmen.  Granting 
that  it  was  settled  by  the  authorities  preceding  Wilson  y.  Merry  that, 
so  long  as  the  master  maintains  a  general  supervision  over  his 
business,  the  negligence  of  all  employees,  whatever  their  rank,  must 
be  regarded  as  one  of  the  ordinary  risks  of  a  service,  it  may  fairly  be 
urged  that  neither  by  these  decisions  themselves,  nor  by  the  principles 
which  they  embody,  is  the  conclusion  required  that  a  master  who 

1  Wilson  V.  Merry  (1868)   L.  R.  1  H.  importance  has  been  duly  recognized  by 

L.   Sc.  App.   Cas.  332,   19  L.  T.  N.  S.  some  courts.    See,  for  example,  the  fol- 

30,  19  Eng.  Eul.  Cas.  132,  per  Lord  lowing  passage  from  a  very  recent  case : 
Cairns.  "A  master   choosing  to  have  a  scat- 

8  As  was  remarked  by  Lord  Ormsdale  tered  or  diversified  business  which  he 

in  Steioart  v.  Coltness  Iron  Co.  (1877)  cannot  personally  look  after  must  need 

4  Sc.  Sess.  Cas.  4th  series,  952.  have    a   representative   on   the    ground, 

8  See   §   1398,   ante.     The  hearing  of  and  hence,  taking  the  benefits  of  such  an 

this  maxim  upon  the  extent  of  an  em-  extended  business,  he  must  bear  the  bur- 

ployer's  responsibility  has  been  far  too  dens  incident  to  its  transaction."    Grat- 

much  slighted  in  judicial  discussions  of  tis    v.    Kansas    City,    P.    &    G.    R.    Co. 

that  particular  phase  of  the  subject  with  ( 1899 )    153  Mo.  380,  48  L.R.A.  399,  77 

which  we   are  here  concerned;    but  its  Am.  St.  Rep.  721,  55  S.  W.  108. 
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abdicates  all  his  functions  is  not  answerable  for  the  negligence  of  the 
employee  to  whom  those  functions  are  transferred.  It  may  be  that 
there  are  some  great  considerations  of  public  policy  involved  which 
would  justify  the  application  of  the  doctrine  of  common  employment 
to  this  extreme  case;  but  in  none  of  the  opinions  delivered  in  the 
House  of  Lords  is  it  intimated  that  such  considerations,  if  any  there 
are,  were  relied  upon. 

The  necessity  for  strengthening  the  argument  at  this  point  becomes 
still  more  imperative  when  it  is  remembered  that,  even  from  a  purely 
juridical  standpoint,  it  is,  to  say  the  least,  doubtful  whether  there  is  a 
preponderance  of  abstract  equity  on  the  side  of  the  rule  adopted,*  and 
that,  if  the  employers'  liability  act  of  1880  is  to  be  taken  as  embody- 
ing the  opinion  of  the  majority  of  non-professional  Englishmen  on 
this  question,  the  justice  of  the  rule,  when  referred  to  the  more  gen- 
eral ethical  tests  which  laymen  are  quite  as  competent  to  apply  as 
lawyers,  is  even  less  clearly  beyond  controversy. 

It  would  appear,  therefore,  that  the  decision  in  Wilson  v.  Merry 
is  open  to  exception  in  this  respect,  at  all  events, — that  no  attempt 
is  made  to  bridge  over  the  logical  hiatus  indicated  by  the  fact  that, 
as  that  decision  has  apparently  extended  the  doctrine  of  common  em- 
ployment to  a  point  at  which  its  antagonism  to  a  general  maxim  of 

*It  has   already  been  mentioned    (§  if  the  master  personally  attempts  to  dis- 
3454,   cmte)    that   several   of   the   most  charge  that  part  of  the  work  which  the 
distinguished   English   judges  have  de-  relation  devolves  upon  him,  and  his  neg- 
clined  to  concede  the  justice  of  a  rule  ligence    therein    causes    injury    to    the 
which  entails  the  anomalous  consequence  workman,"  he  is  liable  therefor,  proceed- 
that  masters   who   do   not  interfere   at  ed   thus:      "The   question   is   naturally 
all  in  the  conduct  of  their  business  incur  suggested,  why  should  he  not  also  be  lia- 
a  smaller  measure  of  responsibility  than  ble  for  the  negligence  of  the  agent  or 
those  who  act  as  their  own  managers,  servant  whom  he  has  appointed  to  dis- 
Lord  Cockburn,  one  of  the  Scotch  judges  charge  the  same  duty  in  his  stead,  al- 
who  accepted  under  protest  the  English  though  he  has  exercised  due  care  to  se- 
doctrine  that  a  master  is  not  liable  for  lect  a  person  competent  and  skilful  ?    Is 
the  negligence  of  a  supervising  employ-  such  an  agent  or  servant,  while  perform- 
ee,   considered  that,  although  this  doc-  ing  the  duty  cast  by  the  relation  upon 
trine  was  supposed  to  be  recommended  the  master,  a  fellow  workman  with  the 
by  its  own  inherent  justice,  "the  justice  master's  servant  in  the  employment,  in 
of  the  case   is  exactly  in  the  opposite  such  a  sense  that  the  latter  cannot  and 
direction."    See  reporter's  note  to  Searle  ought  not  to  recover  of  the  master  for 
V.  Lindsay  (1861)    11  C.  B.  N.  S.  429,  injuries    sustained    through   the    negli- 
31  L.  J.  0.  P.  N.  S.  106,  8  Jur.  N.  S.  gence  of  the  former?     If  so,  the  master 
746,  5  L.  T.  N.  S.  427,  10  Week.  Eep.  89.  who  performs  his  part  of  the  duty,  as 
In  Davis  v.  Central  Vermont  R.  Co.  this    defendant    and    all    corporations 
(1882)  55  Vt.  84,  45  Am.  Eep.  590,  the  must,  by  agents  and  servants,  secures  an 
court,  after  noting  that  the  view  taken  immunity  from  liability,  which  the  mas- 
by  the  House  of  Lords  "places  the  lia-  ter  who  personally  enters  the  service  to 
bility  of  the  master  upon  the  duty  he  manage  and  direct  the  performance  of 
owes  the  workman  arising  from  their  re-  the  work  does  not  enjoy." 
lations  to  each  other,"  and  "implies  that 
M.  &  S.  Vol.  IV.— 267. 
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jurisprudence  becomes  especially  manifest  and  direct  and  its  justice 
particularly  questionable,  the  conclusion  deduced  cannot  be  admitted 
to  be  a  necessary  consequence  of  the  premise  laid  down. 

But  this  is  not  the  only  weak  point  in  the  argument.  The  doctrine 
propounded  amounts,  as  the  present  writer  ventures  to  think,  to  a  log- 
ically untenable  compromise  between  the  admission  and  rejection  of 
the  non-delegability  of  certain  obligations  imposed  by  the  law  upon 
the  master.  From  the  opinion  of  Lord  Cairns  it  seems  impossible  to 
draw  any  other  inference  than  that,  while  the  duty  of  the  master  to 
keep  the  plant  in  reasonably  safe  condition  is  deemed  to  be  one  which 
he  can  delegate  in  such  a  sense  as  to  incur  no  responsibility  if  it  is 
not  properly  performed,  the  duty  to  "select  proper  and  competent  per- 
sons to  superintend  the  work,  and  to  furnish  them  with  adequate  re- 
sources and  materials  for  the  work,"  is  regarded  by  him  as  one  which 
cannot  be  so  delegated.  In  view  of  the  language  used  there  is  appar- 
ently no  escape  from  this  conclusion,  unless  the  wholly  inadmissible 
hypothesis  is  entertained  that  he  intended  to  stand  sponsor  for  the 
self -contradictory  proposition  that  a  person  may  be  subject  to  positive 
obligation,  and,  at  the  same  time,  not  liable  for  the  defaults  of  the 
agent  appointed  to  discharge  that  obligation.^  A  similar  theory  is 
indicated  by  the  remarks  of  the  other  law  lords  and  of  various  judges 
who  have  dealt  with  the  question  in  later  cases.     See  §  1497,  a,  post. 

That  the  adoption  of  any  such  distinction  as  that  which  is  thus 
taken  involves  some  consequences  suiSciently  anomalous  to  throw 
doubt  upon  its  validity  may,  we  think,  be  shown  without  any  difSculty. 
If  the  duty  of  furnishing  proper  instrumentalities  as  the  inception 
or  extension  of  a  business  is  absolute,  there  is  no  rational  ground  up- 
on which  it  can  be  denied  that  the  duty  of  replacing  those  instru- 
mentalities when  they  are  no  longer  fit  for  use  is  also  absolute ; ' 
and,  if  the  duty  of  replacement  is  absolute,  it  seems  to  be  a  natural, 
if  not  necessary,  deduction,  that  the  same  absolute  quality  should 
be  ascribed  to  the  duty  of  seeing  that  the  instrumentalities  do  not 
fall  below  the  obligatory  standard  of  efficiency  and  safety  while  they 
are  in  use.     The  maintenance  or  restoration  of  that  standard  being 

S  See,  however,  §  1487,  post,  as  to  the  H.  L.  Cas.  748,  do  not  support  the  doc- 
delegation  of  duties  to  an  independent  trine  of  vice  principalship.  See  §  1454, 
contractor.  note  1,  ante. 

It  may  be  remarked  in  passing  that  8  This  proposition  is  too  self-evident 

the  fallacy  adverted  to  in  the  text  un-  and  elementary  to  need,  or  to  have  been 

derliea  the  reasoning  of  Mr.  Beven    (1  embodied  in,  many  specific  authorities. 

Neg.  738),  by  which  he  seeks  to  estab-  See,    however,    Moynihan   v.    Hills    Co. 

lish  that  the  remarks  of  the  law  lords  (1888)    146  Mass.  586,  4  Am.  St.  Rep. 

in  Paterson  v.  JTallace   (1854)   1  Macq.  348,  16  N.  E.  574. 
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the  essential  object  to  which  both  duties  have  reference,  it  is  a  mere 
scholastic  refinement  to  differentiate  them  in  the  present  connection. 
The  conclusion,  therefore,  seems  to  be  irresistible  that  the  qualified 
concessions  which  are  made  in  Wilso7%  v.  Merry  to  the  theory  that 
there  are  certain  non-delegable  duties  have  the  effect  of  rendering  the 
arguments  deficient  in  logical  symmetry,  if  not  actually  self-destruc- 
tive, and  that  the  doctrine  of  vice  principalship  ought  either  to  be 
wholly  rejected,  or  extended  so  as  to  cover  the  cases  which  the  House 
of  Lords  excludes  from  its  domain. 

F.  Relation  of  a  DEPAitTMEisrTAL  mawageb  to  his  subobdiwates. 

1460.  [532]  General  statement.— As  the  greater  includes  the  less, 
the  rejection  of  the  doctrine  that  the  manager  of  an  entire  business  is 
a  vice  principal  necessarily  involves  the  consequence  that  the  master 
is  not  responsible  for  the  negligence  of  the  manager  of  a  single  depart- 
ment of  a  business.^ 

On  the  other  hand,  no  court  which  treats  a  general  manager  as  a 
vice  principal  can,  without  disregarding  logical  considerations  of  im- 
perative force,  decline  to  hold  the  master  liable  for  the  negligence  of 
at  least  some  classes  of  supervising  employees  of  lower  grade  than 
managers  of  an  entire  business. 

1  The  decision  of  the  House  of  Lords  his   servant  the   power,   authority,   and 

in    'Wilson    v.    Merry     ( §    1457,    ante) ,  duty   of   his   particular   department   in 

though    rendered    in    terms    which    are  the  service,  without  his  interference  and 

broad  enough  to  cover  the  case  of  man-  control,    and   yet   he   would   be   respon- 

agers  of  a  whole  business,  really  dealt  sible    to    third    persons   for    the    conse- 

with  the  negligence  of  an  employee  who,  quences  arising  from  the  negligence  of 

under  the  theory  of  the  cases  to  be  cited  that  servant  in  the  performance  of  the 

below,  would  possibly  be  a  manager  of  a  duties  so  intrusted  to  him.     What  the 

department.     That  it  was  the  intention  learned  judge  meant  to  tell  the  jury  was 

of  the  trial  judge  to  propound  a  theory  that  if  Neish  'had  the  complete  power 

not   materially   different   from   the  one  of  engaging  and  dismissing  workmen  as 

embodied    in    those    cases    is    apparent  he  pleased,  and  the  ventilation  process 

from   the   terms   of   his   instruction   as  was   entirely   left   to   him,  without  the 

well  as  from  the  following  remarks  by  direction   or   control    of   the   defenders. 

Lord    Cihelmsford    on   the   propriety   of  he  was  a  superintendent,  and  not  a  fel~ 

putting  to  the  jury  the  question  whether  low-workman  with  the   deceased.'     But 

the    defenders    had   delegated   to   Neish  if  the  learned  judge  had  so  directed  the 

(the     underground      manager),      their  jury,  it  would,  in  my  opinion,  have  beea 

whole  power,  authority,  and  duty  in  re-  a  misdirection." 

gard  to  the  arrangement  or  system  of  This  decision  overrules  two  earlier 
ventilation,  and  also  generally  in  regard  Scotch  cases  in  which  a  mine  owner  waSi 
to  all  the  underground  operations,  with-  held  liable  for  the  negligence  of  his  un- 
cut control  or  interference  on  their  part,  derground  manager  in  not  properly  se- 
"The  words  'delegated'  and  'without  in-  curing  the  roof.  Hardie  v.  Addie 
terference  or  control'  are  ambiguous,  or,  (1858)  20  Sc.  Sess.  Cas.  2d  series,  553; 
at  all  events,  misleading  expressions.  Lennan  v.  Addie  (1859)  21  Sc.  Sess. 
Every  master  may  be  said  to  delegate  to  Cas.  2d  series,  1382. 
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The  control  of  a  single  important  branch  of  an  extensive  and 
complicated  business — notably  that  of  transportation — often  involves 
the  management  of  what  is  virtually  a  separate  industrial  concern, 
and  implies  that  the  controlling  agent  is  left  as  completely  to  the  exer- 
cise of  his  ov7n  discretion  as  if  he  were  actually  conducting  an  entire 
concern  of  a  similar  description  for  an  independent  proprietor.  Of 
such  an  agent  it  would  be  wholly  illogical  to  affirm  that,  so  far  as  the 
master's  liability  is  concerned,  he  should  not  be  placed  on  the  same 
footing  as  the  general  manager,  which  to  all  intents  and  purposes  he 
is.^ 

What  may  be  regarded  as  the  leading  case  on  the  subject  of  depart- 
mental vice  principals  is  Chicago^  M.  &  St.  P.  B.  Co.  v.  Boss^^  which 
was  made  to  turn  upon  the  theory  there  is  a  "clear  distinction  to  be 
made  in  their  relation  to  their  common  principal,  between  servants 
of  a  corporation  exercising  no  supervision  over  others  engaged  with 
them  in  the  same  employment,  and  agents  of  the  corporation  clothed 
with  the  control  and  management  of  a  distinct  department  in  which 
their  duty  is  entirely  that  of  direction  and  superintendence."  *    By 

2  See  the  extract  from  the  opinion  in  of  the  Ross  Case  is  as  follows :  An 
the  Baugh  Case,  as  set  out  in  §  1462,  agent  or  employee  of  a  corporation, 
post.  who,  in  the  discharge  of  his  general  du- 

3  (1884)  112  U.  S.  377,  28  L.  ed.  787,  ties,  has  charge  of  a  particular  branch 
5  Sup.  Ct.  Rep.  184  (see  §  1463,  note  1,  of  the  corporation's  business,  as  to 
subd.  (b)  post.  This  celebrated  deci-  which  he  acts  in  the  capacity  of  a  vice 
sion,  as  we  are  informed  by  an  eminent  principal,  and  as  such  employs  and  has 
Federal  judge,  was  "a,  surprise  to  the  control  of  all  the  subordinate  servants 
profession,  and  was  regarded  as  carry-  who  are  at  work  under  him,  is,  as  to 
ing  the  doctrine  of  departmental  eon-  one  of  the  latter  whose  duty  it  is  to 
trol  to  an  extreme."  Brewer,  J.,  in  obey  his  orders  and  who  takes  his  or- 
Soward  v.  Denver  &  B.  G.  B.  Co.  ders  from  no  other  source,  a.  quasi-mas- 
(1886)   26  Fed.  837.  ter,   and   not   a  fellow   servant   in   the 

*  "The  reason  of  the  rule  of  the  lia-  sense  that  such  subordinate  servant  will 

bility   of  the  master  for   the  servant's  have  no  right  of  action  against  the  cor- 

negligence,  as  declared  in  the  Ross  Case,  poration   for    personal    injuries    caused 

and  interpreted  in  the  Baugh  Case,  does  without  fault  on  his  part  by  the  negli- 

not  consist   in   the   fact   that  the   con-  gence  of  the  superior.     Taylor  v.  Gear- 

ductor  of  the  train  was  the  superior  of-  gia  Marble  Co.    ( 189S )    99  Ga.  512,  59 

fieer  of  the  injured  servant,  but  rather  Am.  St.  Rep.  238,  27  S.  E.  768. 

in  the  fact  that  the  latter  was  in  the  "A    vice    principal    is    one    who    is 

department  of  the  former;  and  the  eon-  charged  with    or   engaged   in   the   per- 

ductor  was  held  to  be  a  vice  principal,  formance  of  one  of  the  positive  duties 

not  because  he  could  enforce  the  obedi-  of  the  master,  which  the  master  cannot 

enee  of  subordinate  servants  placed  un-  delegate  to  another  so  as  to  relieve  him- 

der    his    charge,    but    because    he    was  self  from  liability;  or  who  is  placed  in 

clothed  with  the  power  to  govern  the  the  absolute  control  or  management  of 

movements  of  the  train,  which  consti-  an  entire  business  or  of  a  distinct  de- 

tuted  his  department."    Northern  P.  B.  partment   of   a   business."     Mollhoff  v. 

Co.  V.  Beaton    (1894)    12  C.  C.  A.  301,  Chicago,  R.  I.  &  P.  R.   Co.    (1905)    15 

29  U.  S.  App.  88,  64  Fed.  563.  Okla.  540,  82  Pac.  733  (headnote  by  the 

The   doctrine   formulated  by   the   su-  court). 

preme  court  of  Georgia  on  the  authority  The   foreman    of   one    of   the   depart- 
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the  later  decisions  of  the  Supreme  Court  the  range  of  positions  to 
which  the  general  principle  enunciated  was  at  first  supposed  to  be  ap- 
plicable has  been  considerably  narrowed.*  See  chapter  lxiii.,  post. 
But  the  general  principle  itself  has  been  steadily  adhered  to,  and,  as 
the  cases  to  be  cited  in  this  subtitle  clearly  show,  it  is  now  fully 
recognized  as  a  test  of  representative  capacity,  not  only  by  Federal 
judges,  but  also  by  a  large  and  increasing  number  of  the  state  courts. 
Considered  in  its  relation  to  the  superior  servant  doctrine,  the  vice 
principalship  of  departmental  managers,  like  that  of  general  manager, 
may  be  viewed  as  the  result  either  of  merger  or  of  substitution, 
operating  as  regards  all  employees  above  a  certain  grade.  Compare 
§  1453,  ante.  In  this  connection,  however,  it  will  seldom  be  material 
where  the  division  line  between  departmental  managers  and  other 
superior  servants  should  be  drawn.  If  it  is  once  admitted  that  all 
servants  exercising  control  are  vice  principals  as  regards  their 
•  subordinates,  the  only  theory  upon  which  the  plaintiff's  right  of  re- 
covery can  possibly  be  enlarged  by  fixing  the  character  of  depart- 
mental manager  upon  the  delinquent  employee  is  that  the  range  of 
official  acts  for  which  the  master  is  responsible  is  wider  in  the  case  of 
a  general  agent  like  a  departmental  manager  than  in  the  case  of  a 
superior  servant  of  lower  rank.  Whether  such  a  distinction  is 
recognized  in  any  of  the  courts  is  quite  doubtful.  See  chapter 
Lxii.,  post,  where  it  will  be  shown  that  the  difference  of  opinion 
which  prevails  as  to  the  liability  of  a  master  for  the  manual  acts  of 
a  vice  principal  is  illustrated  by  cases  decided  both  in  states  where 

ments  of  a  business,  with  power  to  su-  so  limited  to   its   peculiar  facts   as  to 

pervise  the  work  done  in  that  depart-  make  it  of  no  force  as  authority  in  any 

ment,  and  with  power  to  hire  and  dis-  case  wliere  those  facts  are  not  exactly 

charge  employees   working   in  that   de-  presented."     Grady  v.  Southern  B.  Co. 

partment,  is  a  vice  principal.     Eugo,  S.  (]899)    34   C.   C.  A.   494   92  Fed.   491. 

&  Co.  V.  Paiz  (1910)  —  Tex.  Civ.  App.  It  is  true  that  since  the  Corvroy  Case 

— ,  128  S.  W.  912.  (see   §  1463,  note  1,  subd.    (b),  post), 

A  superintendent  who  has  charge  of  the  specific  ruling  as  to  the  relation  of 

one   of   at   least   two  departments   into  a  conductor  to  his  subordinates  is  dis- 

which  the  master's  business  is  divided,  credited,  but  a  decision  declaring  a  prin- 

which   requires  the   careful   supervision  ciple  to  be  wrongly  applied  under  the 

of  a  person  skilled  in  that  work,  and  particular  facts  in  evidence  in  an  earlier 

has   authority   and   control   over   many  case   cannot   properly  be   spoken   of   in 

men,  is  the  head  of  a  department.     Chi-  the  terms  used  by  the  court  of  appeals. 

cago    House    Wrecking    Co.    v.    Birney  On   the    contrary,    the    correct   way    of 

(3902)  54  C.  C.  A.  458,  117  Fed.  72.  describing  its  present  status  as  a  pre- 

5  There  is,  however,  a  want  of  preci-  cedent  would  rather  be  to  say  that  it 

sion  in  the  recent  statement  of  one  of  has  been  overruled  as  a  decision  on  the 

the    Federal   circuit   courts    of    appeal,  facts,  but  still  stands  unshaken  in  so 

that  "the  Ross  Case    .     .    .     has  been  far  as  it  enunciates  a  general  principle. 
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the  superior  servant  doctrine  is  rejected  and  in  states  where  that 
doctrine  is  applied.* 

1461.  [533]  Rationale  of  the  master's  liability  for  the  negligence  of 
a  departmental  manager. — The  parallelism  which,  as  remarked  in  the 

6  This  is  a  convenient  place  to  refer  to  ]o2.  The  true  rationale  of  this  de- 
several  examples  of  a  use  of  the  term  cision  is  that  the  doctrine  which  denies 
"department,"  which,  if  the  doctrine  of  that  the  power  of  control  constitutes  a 
departmental  control  is  to  form  an  in-  servant  a  vice  principal  ceases  to  be 
tegral,  well-defined  division  of  the  law  of  operative  where  the  exercise  of  that 
employers'  liability,  must  be  pronounced  power  takes  a  subordinate  outside  the 
inaccurate.  scope  of  his  employment.     See  §  1388, 

One  court  lays  it  down  that,  as  long  ante. 
as  a  mere  foreman  of  a  department  of  a  On  the  other  hand,  the  words  "depart- 
business  keeps  within  the  line  of  his  du-  ment"  or  "branch  of  business"  are  fre- 
ties  as  such  he  is  a  mere  fellow  serv-  quently  used,  as  already  noted  in  §  1448, 
ant  of  one  of  his  subordinates.  Indiana  ante,  where  the  superior  servant  doc- 
Car  Co.  V.  Parker  (1885)   100  Ind.  181.  trine  is   adopted  to   describe  the  func- 

Another  denies   that  the  foreman  of  tions  of  a  class  of  employees  who  would 

the  "silver-room  department"  of  smelt-  certainly  not  be  regarded  as  heads   of 

ing  works  is  a  vice  principal.     Nitcon  v.  departments  in  jurisdictions  where  the 

Selby  Smelting  d  Lead  Co.   (1894)    102  mere  power  of  control  does  not  imply 

Cal.  458,  36  Pac.  803.  vice  principalship. 

Another  has  been  guilty  of  a,  double  In  some  of  the  Missouri  cases  in 
verbal  inaccuracy  when,  on  the  one  hand,  which  an  employee  in  charge  of  a  de- 
it  has  refused  to  predicate  the  vice  partment  of  the  business  is  regarded  as 
principalship  in  the  ease  of  the  fore-  representing  the  master,  the  officials  are 
man  of  the  "carpenter  department"  un-  higher  than  those  just  mentioned,  but 
der  a  corporation  {Dewey  v.  Parke,  D.  yet  lower  than  most  courts  include  in 
rf-  Co.  [1889]  76  Mich.  631,  43  N.  W.  the  category  of  vice  principals,  and  it 
644),  and  has  spoken  of  a  mere  foreman  is  difficult  to  say  whether  the  use  of 
of  a  room  in  a  factory  as  a  "foreman  this  phraseology  is  to  be  taken  as  im- 
of  a  department."  (Findlay  v.  Russel  plying  an  adoption  of  the  doctrine  now 
Wheel  d  Foundry  Co.  [1896]  108  Mich,  under  discussion  or  mere  verbal  laxity. 
286,  06  N.  W.  50);  and,  on  the  other  Dayharsh  v.  Hannibal  &  St.  J.  B.  Co. 
hand,  has  declared  a  certain  employee  (1890)  103  Mo.  570,  23  Am.  St.  Rep. 
to  be  a  vice  principal,  and  not  a  mere  900,  15  S.  W.  554  (foreman  of  railway 
"department  leader"  (Ryan  v.  Bagaley  roundhouse)  ;  Devany  v.  Yulcan  Iron 
[1883]  50  Mich.  179,  45  Am.  Rep.  35,  Works  (1877)  4  Mo.  App.  236  (fore- 
15  N.  W.  72).  In  all  these  instances  it  man  in  charge  of  the  entire  work  of 
is  clear  that  the  "department"  intended  loading  barges  at  the  wharf  of  a  foun- 
is  not  such  a  subdivision  of  the  business  dry)  ;  Hoke  v.  St.  Louis,  K.  &  N.  R.  Co. 
as  is  contemplated  in  the  decisions  to  be  (1882)  11  Mo.  App.  574  (a  roadmas- 
reviewed  below.  ter ) . 

The  same  loose  use  of  the  term  some-  In  Michigan,  where  an  employee  must 
times  produces  the  converse  result  of  certainly  be  a  head  of  a  department  to 
seemingly  committing  a  court  to  an  be  a  vice  principal,  the  master  has  been 
adoption  of  the  doctrine  of  department-  held  liable  for  the  acts  of  agents  of  no 
al  vice  principalship  when  there  was  higher  grade  than  these.  See  next  see- 
probably  no  intention  of  applying  that  tion,  and  summary  of  decisions,  chapter 
doctrine;  as,  where  it  was  ruled  that  a  LXiii.,  post).  But  the  rationale  of  the 
jury  was  rightly  instructed  that  if  a  liability  in  states  where  the  superior 
fireman  is  placed  under  an  engineer,  as  servant  doctrine  is  applied  is  of  no  im- 
his  superior,  and  this  superior  has  a  portance,  except  possibly  in  the  connec- 
right  to  give  orders  in  his  department,  tion  adverted  to  in  a  section  ( 1448 ) , 
the  engineer  is  to  be  regarded  as  the  where  reference  was  made  to  the  rela- 
representative  of  the  employer.  Mann  tion  between  that  doctrine  and  the  one 
V.  Oriental  Print  Work  (1875)   11  R.  I.  now  under  discussion. 
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preceding  section,  exists  between  the  characteristic  functions  of 
general  and  departmental  managers,  seems  to  indicate  that,  so  far  at 
least  as  the  courts  which  reject  the  superior  servant  doctrine  are  con- 
cerned, the  doctrine  of  departmental  control  is  an  offshoot  of  the 
doctrine  which  makes  general  managers  vice  principals.  But  whether 
it  was  or  was  not  evolved  along  this  line,  the  authorities,  at  all  events, 
show  clearly  that  there  is  no  material  difference  between  the  grounds 
upon  which  general  and  departmental  managers  are  held  to  be  vice 
principals.^ 

1462.  [534]  Limits  of  the  doctrine  of  departmental  control.— 
The  rationale  of  the  doctrine  which  declares  the  master  to  be  respon- 
sible for  the  negligence  of  a  departmental  manager  indicates  that  no 
employee  can  properly  be  placed  in  this  category  unless  he  is  exer- 
cising all  the  functions  which  the  master  himself  would  exercise,  if 
he  were  personally  supervising  the  same  section  of  his  business.  That 
is  to  say,  his  representative  character  is  not  established  by  any  evi- 
dence which  fails  to  show  that  there  has  been  that  complete  transfer 
of  the  master's  characteristic  functions  which  implies  that  the  trans- 
feree is  invested  with  the  right  and  duty,  not  of  merely  seeing  that  his 
subordinates  perform  some  definite  routine  work  in  the  manner  pre- 
scribed, and  with  the  appliances  furnished,  but  of  providing  the  appli- 

1  This  will  be  sufficiently  apparent  if  distinct  branch  of  his  business.  Thus  it 
we  compare  with  the  passages  quoted  in  has  been  said:  "A  vice  principal  for 
§  1456,  ante,  the  extract  quoted  in  the  whose  negligence  an  employer  will  be 
following  section  from  Mr.  Justice  liable  to  other  employees  must  be 
Brewer's  opinion  in  the  Baugh  Case,  either,  first,  one  in  whom  the  employer 
and  such  statements  as  these :  "Where  has  placed  the  entire  charge  of  the  busi- 
a  master  places  the  entire  charge  of  his  ness,  or  of  a  distinct  branch  of  it,  giv- 
business  or  a  distinct  branch  of  it  in  ing  him  not  mere  authority  to  superin- 
the  hands  of  an  agent,  exercising  no  dis-  tend  certain  work  or  certain  workmen, 
cretion  and  no  oversight  of  his  own,  it  but  control  of  the  business,  and  exercis- 
is  manifest  that  the  neglect  by  the  agent  ing  no  discretion  or  oversight  of  his 
of  ordinary  care  in  supplying  and  main-  own."  PreV'Ost  v.  CitizeTis'  Ice  &  Re- 
taining suitable  instrumentalities  for  frigerating  Go.  (1898)  185  Pa.  617,  64 
the  work  required  is  a  breach  of  duty  Am.  St.  Eep.  659,  40  Atl.  88 ;  TSIew  York, 
for  which  the  master  should  be  held  an-  L.  E.  &  W.  R.  Go.  v.  Bell  (1886)  112 
swerable.  The  negligence  of  the  agent  Pa.  400,  4  Atl.  50;  Ardeseo  Oil  Go.  v. 
with  such  powers  becomes  the  negli-  Gilson  (1869)  63  Pa.  150;  Lewis  v. 
gence  of  the  master."  Mullan  v.  Phila-  Seifert  (1887)  116  Pa.  628,  2  Am.  St. 
delphia  &  S.  Mail  S.  S.  Go.  (1875)  78  Rep.  631,  11  Atl.  514;  Smith  v.  Wahash, 
Pa.  25,  21  Am.  Rep.  2.  It  is  not  un-  St.  L.  &  P.  B.  Go.  (1887)  92  Mo.  359, 
usual,  in  formal  statements  of  the  doc-  1  Am.  St.  Rep.  729,  4  S.  W.  129; 
trine  that  a  master  is  liable  for  the  neg-  Minneapolis  v.  Lundin  ( 1893 )  7  C.  C.  A. 
ligence  of  an  agent  managing  his  entire  344,  19  U.  S.  App.  245,  58  Fed.  525; 
business,  to  introduce  a  supplementary  Goulson  v.  Leonard  ( 1896 )  77  Fed.  538 ; 
declaration  that  he  is  under  a  liability  Mollhoff  v.  Ghicago,  R.  I.  d  P.  B.  Co. 
of  a  like  character  and  extent  with  re-  (1905)  15  Okla.  540,  82  Pac.  733; 
spect  to  the  defaults  of  an  agent  in  Groves  v.  McNeil  (1910)  226  Pa.  345, 
whose  hands  he  places  the  control  of  a  75  Atl.  600. 


4264 


MASTER  AND  SERVANT. 


[chap.  lxi. 


ances  themselves,  and  of  making  such  a  disposition  of  the  workmen  in 
regard  to  those  appliances  as  will  most  effectually  secure  the  general 
results  for  the  attainment  of  which  the  branch  of  the  business  under 
his  control  has  been  organized.^ 


1  Two  years  after  the  decision  in  the 
Ross  Case  (see  §  1460,  ante),  Brewer, 
J.,  laid  down  the  law  as  follows :  "To 
make  one  as  the  controller  of  a  depart- 
ment properlj'  the  representative  of  the 
master,  his  duties  should  be  principally 
those  of  direction  and  control.  He 
should  have  something  more  than  the 
mere  management  of  machinery;  he 
should  have  subordinates  over  whose  va- 
rious actions  he  has  supervision  and 
control,  and  not  a  mere  assistant  to  him 
in  his  working  of  machinery.  He  should 
have  control  over  an  entire  department 
of  service,  and  not  simply  of  a  single 
machine  in  that  service.  He  should  be 
so  lifted  up,  in  the  grade  and  extent  of 
his  duties,  as  to  be  fairly  regarded  as 
the  alter  ego  —  the  other  self  —  of  the 
master."  Howard  v.  Denver  &  R.  G.  R. 
Co.  (1886)  26  Fed.  837. 

In  Baltimore  &  0.  R.  Co.  v.  Baugh 
(1893)  149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct.  Eep.  914,  the  same  distin- 
guished jurist  wrote  the  opinion  of  the 
majority  of  the  court,  and  had  an  op- 
portunity to  explain  at  greater  length 
his  views  as  to  the  proper  scope  and 
meaning  of  the  doctrine  by  which  the 
head  of  a  department  is  a  vice  princi- 
pal: "Where  the  master  is  a  corpora- 
tion, there  can  be  no  negligence  on  the 
part  of  the  master  except  it  also  be  that 
of  some  agent  or  servant,  for  a  corpora- 
tion only  acts  through  agents.  The  di- 
rectors are  the  managing  agents;  their 
negligence  must  be  adjudged  the  negli- 
gence of  the  corporation,  although  they 
are  simply  agents.  8o,  when  they  place 
the  entire  management  of  the  corpora- 
tion in  the  hands  of  a  general  superin- 
tendent, such  general  superintendent, 
though  himself  only  an  agent,  is  almost 
universally  recognized  as  the  represent- 
ative of  the  corporation, — the  master, — 
and  his  negligence  as  that  of  the  master. 
And  it  is  only  carrying  the  same  prin- 
ciple a  little  further  and  with  reason- 
able application,  when  it  is  held  that, 
if  the  business  of  the  master  and  em- 
ployer becomes  so  vast  and  diversified 
that  it  naturally  separates  itself  into 
departments  of  service,  the  individuals 
placed  by  him  in  charge  of  those  sepa- 


rate branches  and  departments  of  serv- 
ice, and  given  entire  and  absolute  con- 
trol therein,  are  properly  to  be  consid- 
ered, with  respect  to  employees  under 
them,  vice  principals, — representatives 
of  the  master, — as  fully  and  as  com- 
pletely as  if  the  entire  business  of  the 
master  was  by  him  placed  under  charge 
of  one  superintendent.  It  was  this  prop- 
osition which  the  court  applied  in  the 
Ross  Case,  holding  that  the  conductor 
of  a  train  has  the  control  and  manage- 
inent  of  a  distinct  department.  But 
this  rule  can  only  be  fairly  applied 
when  the  diflferent  branches  or  depart- 
ments of  service  are  in  and  of  them- 
selves separate  and  distinct.  Thus,  be- 
tween the  law  department  of  a  railway 
corporation  and  the  operating  depart- 
ment there  is  a  natural  and  distinct 
separation, — one  which  makes  the  two 
departments  like  two  independent  kinds 
of  business,  in  which  the  one  employer 
and  master  is  engaged.  So,  oftentimes, 
there  is  in  the  affairs  of  such  corpora- 
tion what  may  be  called  a  manufactur- 
ing or  repair  department,  and  another 
strictly  operating  department;  these 
two  departments  are,  in  their  relations 
to  each  other,  as  distinct  and  separate 
as  though  the  work  of  each  was  carried 
on  by  a  separate  corporation.  And  from 
this  natural  separation  flows  the  rule 
that  he  who  is  placed  in  charge  of  such 
separate  branch  of  the  service,  who 
alone  superintends  and  has  the  control 
of  it,  is,  as  to  it,  in  the  place  of  the 
master.  But  this  is  a  very  different 
proposition  from  that  which  affirms  that 
each  separate  piece  of  work  in  one  of 
these  branches  of  service  is  a  distinct 
department,  and  gives  to  the  individual 
having  control  of  that  piece  of  work  the 
position  of  vice  principal,  or  representa- 
tive of  the  master.  ...  It  may 
safely  be  said  that  this  court  has  never 
recognized  the  proposition  that  the  mere 
control  of  one  servant  over  another  in 
doing  a  particular  piece  of  work  de- 
stroys the  relation  of  fellow  servants, 
and  puts  an  end  to  the  master's  liability. 
On  the  contrary,  all  the  cases  proceed  on 
the  ground  of  some  breach  of  positive 
duty  resting  upon  the  master,  or  upon 
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It  is  not  altogether  clear  what  precise  evidential  weight  the  courts 
consider  to  be  due  to  the  official  designations  which  may  have  been 


the  idea  of  superintendence  or  control 
of  a  department.  It  has  ever  been  af- 
firmed that  the  employee  assumes  the 
ordinary  risks  incident  to  the  service; 
and,  as  vire  have  seen,  it  is  as  obvious 
tliat  there  is  risk  from  the  negligence 
of  one  in  immediate  control  as  from  one 
simply  a  coworker.  Tliat  the  running  of 
an  engine  by  itself  is  not  a  separate 
branch  of  service  seems  perfectly  clear. 
The  fact  is  all  the  locomotive  engines  of 
a  railroad  company  are  in  the  one  de- 
partment,— the  operating  department ; 
and  those  employed  in  running  them, 
whether  as  engineers  or  firemen,  are 
engaged  in  a  common  employment,  and 
are  fellow  servants.  It  might  as  well  be 
said  that,  where  a  liveryman  has  a  doz- 
en carriages,  the  driver  of  each  has 
charge  of  a  separate  branch  or  depart- 
ment of  service,  and  that  if  one  drives 
his  carriage  negligently  against  another 
employee  the  master  is  exempt  from 
liability." 

The  doctrine  established  by  this  case 
has  been  stated  thus:  The  test  as  to 
whether  one  employee  of  a  corporation 
is  or  is  not  a  vice  principal  as  regards 
another  employee  is  not  the  control  ex- 
ercised by  him  over  the  other,  but  he 
must  "stand  for  and  represent  the  cor- 
poration as  the  superintending  and  com- 
manding head  of  one  of  the  separate 
and  distinct  departments  of  its  service." 
BarUy  v.  Louisville  &  N.  B.  Co.  (1893) 
57  Fed.  144. 

"In  order  to  constitute  a  manager  or 
superintendent  of  a  manufacturing  plant 
a  vice  principal,  for  whose  negligence  in 
the  management  thereof  the  master  will 
be  liable  for  personal  injury  to  any 
of  those  employed  under  him  and  who 
are  subject  to  his  direction  and  control, 
the  master  must  confer  upon  such  man- 
ager or  superintendent  the  entire  and 
absolute  management  of  the  entire  busi- 
ness, or  of  an  entire  department  there- 
of, retaining  no  oversight  and  exercising 
no  discretion  of  his  own  as  to  the  con- 
duct of  such  business,  except  that  it  is 
the  positive  duty  of  the  master  to  use 
reasonable  care  in  providing  safe  tools, 
machinery,  and  appliances  to  work 
with;  a  safe  place  to  work  in;  safe 
material  to  work  on;  and  safe  fellow 
servants  or  coemployees;  and,  if  the 
business    is   such    as   to    require   it,   to 


provide  safe  and  proper  rules  and  regu- 
lations for  the  conducting  of  the  same." 
Ruemmeli-Braun  Co.  v.  Caliill  (1904) 
14  Okla.  422,  79  Pac.  260  (headnote  by 
court). 

The  theory  of  the  supreme  court  of 
Indiana  is  similar:  "Ordinarily  the 
duties  pertaining  to  a  given  employ- 
ment are  clearly  defined.  When  one 
speaks  of  employment  as  a  section  hand, 
a  brakeman,  or  an  engineer  on  a  rail- 
road, or  as  a  farm  hand,  or  as  a  puddler 
in  an  iron  furnace,  or  a  moulder  in  a 
foundry,  the  general  character  of  the 
duties  such  employee  will  be  required  to 
perform  are  at  once  understood  by  those 
initiated  into  the  mysteries  of  the  par- 
ticular calling.  As  a  rule,  also,  the 
mention  of  a  given  employment  suggests 
the  character  of  the  appliances  to  be 
used,  and  the  place  and  manner  of  using 
them.  One  who  is  placed  in  charge  of  a 
force  of  men  engaged  in  any  of  those 
occupations,  whose  duties  are  limited  to 
carrying  on  the  work,  or  directing  it, 
whether  actively  assisting  therein  or 
not,  and  who  is  invested  with  no  au- 
thority or  charged  with  no  duty  in  fur- 
nishing places  or  appliances  for  the 
work,  or  in  the  employment  or  reten- 
tion of  employees,  is  himself  usually  a 
mere  coemployee.  His  duties  require 
him  to  use,  or  superintend  and  direct 
the  using  of,  places  and  appliances,  and 
to  control  employees  furnished  by  the 
master.  If,  however,  he  is  given  addi- 
tional authority,  and  is  charged  with 
the  duty  of  furnishing  places  to  work, 
and  appliances  for  the  work,  and  is  au- 
thorized to  employ  and  discharge  opera- 
tives, he  is,  as  to  such  things,  not  a  co- 
employee,  but  speaks  and  acts  as  the 
master.  One  who  is  placed  in  unre- 
stricted control  of  a  given  department 
by  his  master,  and  is  clothed  with  the 
power  to  command  the  services  of  the 
other  employees,  not  simply  to  see  that 
they  faithfully  discharge  the  duties  or- 
dinarily pertaining  to  their  employ- 
ment, and  in  the  usual  places,  with  the 
usual  appliances  provided  therefor,  but 
has  authority  to  require  of  them  the 
performance  of  other  duties,  in  other 
places,  and  with  other  appliances,  .  .  . 
is  certainly  in  such  matter  more  than 
a  mere  fellow  servant  with  those  thus 
subject  to  his  control."     "Nail  v.  Louis- 
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bestowed  upon  the  delinquents  by  the  masters  themselves.  Those 
designations  are  certainly  not  conclusive ;  *  but  in  the  absence  of 
some  special  reason  for  inferring  that  a  descriptive  title  which 
ordinarily  imports  a  general  agency  as  regards  a  certain  branch  of  a 
business  is  wrongly  applied,  a  court  ought  always,  it  is  conceived,  to 
accept  such  a  title  as  a  declaration  or  admission  of  the  master  himself 
that  his  characteristic  functions  have,  vnthin  the  area  indicated  by 
it,  been  transferred  to  the  employee  bearing  it.  In  recent  cases  it  has 
been  admitted  that  on  approaching  the  line  of  separation  between  a 
fellow  workman  and  a  superintendent  of  a  particular  and  separate 
department,  there  may  be  embarrassment  in  determining  the  charac- 
ter of  the  delinquent ; '  and  it  has  also  been  intimated  that  the  scope 
of  the  doctrine  of  departmental  control  is,  in  all  probability,  quite 
limited.* 

ville,  N.  A.  d  C.  R.  Go.  (1891)   129  Ind.  in  charge  of  a  quarry,  with  authority 

269,  28  N.  E.  183,  611.  to   employ,   control,   and   discharge  the 

In  another  case  a  foreman  was  eonsid-  worlcmen,  his  control  and  management 

ered  to  be  a  departmental  vice  principal  being    referred    to    his    discretion    and 

because  he  had  absolute  control  of  em-  judgment,  and  not  governed  by  detailed 

ployees  working  under  him,  and  author-  rules  known  to  his  subordinates  as  well 

ity  to  direct  them  from  one  kind  of  em-  as  to  himself.    Kansas  City,  Ft.  8.  d  M. 

ployment  to   another,  without  any  im-  B.  Go.  v.  Hammond  (1894)  58  Ark.  324, 

mediate  directions  or  supervision.    Gon-  24   S.  W.   723. 

solidated  Kansas  City  Smelting  &  Ref.        The  circumstance  that  "neither  exer- 

Co.  V.  Peterson  (1899)  8  Kan.  App.  316,  cises  the  discretion  or  the  judgment  or 

55  Pac.   673.     The  characteristic  func-  the  control  of  the  master,  but  each  con- 

tion   of   a   departmental   vice   principal  tributes  his  part  to  the  safe  running  of 

which    is   here    referred   to    recalls    the  the  train"  has  been  adverted  to  as  one 

rule  already  noticed  (§  1388  ante),  that  of  the  reasons  for  holding  telegraph  op- 

when  an  order  takes  a  servant  outside  erators  and  trainmen  to  be  fellow  serv- 

the  scope  of  his  employment  the  direct-  ants.     Baltimore  <£  0.  R.  Co.  v.  Gamp 

ing  employee  is  treated  as  a  vice  prin-  (1895)    13  C.  C.  A.  233,  31  U.  S.  App. 

cipal  with  respect  to  the  order  and  its  213,  65  Fed.  952.     Compare  Monaghan 

results,  whether  he  would  or  would  not  v.  New  York  G.  d  H.  R.  R.  Co.   (1887) 

occupy  that  relation  to  the  master  under  45  Hun,  113,  where  it  was  said  that  an 

the  doctrine  of  the  court  in  which  the  operator   was   not  a  vice   principal,   as 

case  presents  itself.  he  merely  had  to  exercise  some  discre- 

Compare   also  the   language   used   in  tion  within  a  department. 
Mullan  V.  Philadelphia  d  8.  Mail  8.  8.        *  See  §  1434,  ante. 
Co.    (1875)    78  Pa.  25,  21  Am.  Rep.  2        i  Northern    P.    R.    Go.    v.    Peterson 

(§  1461,  note  1,  ante) ;  Rya/n  v.  Bagaley  (1896)   162  U.  S.  346,  40  L.  ed.  994,  16 

(1883)    50  Mich.  179,  45  Am.  Rep.  35;  Sup.  Ct.  Rep.  843. 

Louisville,  N.  A.  d  C.  R.  Co.  v.  Graham,       4  "The  Baugh  Case  has  set  such  lim- 

(1890)   124  Ind.  89,  24  N.  E.  668.  its  to  the  vice  principal  doctrine  that 

In  Doughty  v.  Penoiscot  Log  Driving  it  is  exceedingly  difficult  to  suggest  a 

Co.    (1884)    76  Me.  143,  the  court  con-  position,  outside  of  the  superintendent 

trasts  the  position  of  a  general  or  de-  or  acting  superintendent  of  the  various 

partmental    manager   with   that   of    "a  great  departments  of  the  railroad,  which 

foreman  in  a  particular  special  job  of  will   not   be    filled   by   fellow    servants 

work."  of  all  the  other  employees."     Grady  v. 

A  jury  may  deduce  vice  principalship  Southern  R.  Go.  (1899)  34  C.  C.  A.  494, 

from  evidence  that  the  delinquent  em-  92  Fed.  491. 
ployee  was  placed  by  a  railway  company        The  building  of  a  bridge  is  a  single 
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The  descriptive  titles  and  functions  of  the  employees  mentioned  in 
the  cases  tabulated  under  the  following  section  show  that  the  master 
is  not  usually  held  liable  for  the  negligence  of  any  employees  of  lower 
grades  than  those  who,  in  the  ordinary  course  of  business,  would  be 
subject  to  the  immediate  control  of  the  master  himself  or  his  general 
manager.  But  there  is  some  authority  for  including  within  the  scope 
of  the  doctrine  of  departmental  control  a  class  of  ofSEicials  who,  for 
want  of  a  better  term,  may  be  termed  deputy  vice  principals,  as  being 
the  real  representatives  of  the  master  in  the  absence  of  their  own 
superiors,  so  far  as  regards  a  portion  of  the  official  domain  controlled 
by  those  superiors.'  Logically,  such  a  doctrine  is  unexceptionable, 
for  it  cannot  be  denied  that,  if  the  business  of  the  employer  is  so  ex- 


undertaking,  not  varied  or  extensive 
■enough  to  admit  of  distinct  departments. 
Kelly  V.  Jutte  &  F.  Co.  (1899)  98  Fed. 
380. 

The  fact  that  a  foreman  had  actual 
control  of  a  crew  of  men,  with  power 
to  hire  and  discharge  them,  and  to  di- 
rect their  movements  in  that  particular 
work,  did  not  erect  that  particular  job 
into  a  department  of  the  defendant's 
business,  and  did  not  make  him  a  vice 
principal.  Vilter  Mfg.  Co.  v.  Otte 
(1907)   84  0.  C.  A.  673,  157  Fed.  230. 

In  Muhlman  v.  Union  P.  R.  Co. 
(1889)  2  L.R.A.  192,  37  Fed.  189,  it 
was  held  that  a  complaint  alleging  an 
injury  caused  by  another,  the  master 
mechanic,  having  sole  control  of  this 
yard,  was  demurrable  for  reasons  thus 
explained:  "Whether  it  was  a  yard 
with  one  switch  or  two;  a  side  track 
or  two ;  whether  it  was  a  trifling  matter 
or  a  large  and  extensive  responsibility; 
whether  this  sole  control  was  limited  to 
the  repairs  of  engines  or  things  of  that 
kind,  or  whether  it  went  to  the  entire 
business  of  a  yard  of  such  size  and  with 
so  extensive  works  and  duties  that  the 
company  is  bound  to  put  in  charge  some 
man  of  experience,  information,  and 
character, — one  for  whose  acts  in  all  re- 
spects it  should  be  held  responsible, — 
is  not  sufficiently  disclosed  by  a  mere 
statement  that  the  party  was  a  master 
mechanic,  having  sole  control  of  this 
yard.  The  size  of  the  yard,  amount  of 
responsibility,  or  vastness  of  the  busi- 
ness intrusted  to  him, — the  extent  of 
his  control, — is  not  disclosed.  I  do  not 
mean  to  say  that  he  does  occupy  such 
a  position  that  he  cannot  properly  be 
considered  as  in  control  of  a  department 


so  that  the  company  may  be  responsible. 
I  simply  hold  that  the  complaint  as  it 
stands  is  defective  in  that  respect,  and 
the  demurrer  will  be  sustained." 

6  An  assistant  roadmaster  having  gen- 
eral charge  of  a  portion  of  a  railroad, 
with  control  of  all  the  section  gangs 
along  that  line,  is  not  a  fellow  servant 
with  a  section  hand  so  as  to  prevent  re- 
covery by  the  latter  for  an  injury  caused 
by  the  negligence  of  the  former  in  or- 
dering him  to  continue  his  work  of  ad- 
justing a  load  of  poles  on  a  car  while  an 
engine  is  approaching,  thus  throwing 
him  off  his  guard,  and  then  failing  to 
take  care  to  prevent  injury  by  the  ap- 
proach of  the  engine.  Harrison,  v.  De- 
troit, L.  cE  N.  R.  Co.  (1890)  79  Mich. 
409,  7  L.R.A.  623,  19  Am.  St.  Rep.  180, 
44  N.  W.  1034.  Discussing  the  posi- 
tion of  the  negligent  servant,  the  court 
said:  "He  had  general  charge  of  the 
entire  length  of  about  150  miles  of  de- 
fendant's road,  and  had  under  his  con- 
trol all  the  section  gangs  along  that 
line;  and  there  is  nothing  in  the  record 
showing  that  Doyle,  the  general  road 
master,  in  any  way  interfered  with  him 
in  the  manner  in  which  the  work  of 
that  division  was  being  conducted.  He 
in  fact  controlled  that  entire  division 
absolutely,  so  far  as  employing  and  dis- 
charging the  men  was  concerned.  The 
order  came  from  Doyle  to  remove  these 
poles,  because  they  were  to  be  taken 
to  another  division  or  branch  of  the 
same  road.  Doyle  was  not  present  at 
the  time  of  the  injury,  and  the  fair 
inference  is  that  whatever  power  Doyle 
would  have  had,  if  present,  Light  had 
like  power,  and  represented  the  defend- 
ant company  as  fully  as  Doyle  would 
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tensive  and  complicated  that  there  is  necessarily  a  complete  transfer 
of  his  characteristic  functions  to  a  grade  of  officials  lower  than  those 
which  take  their  orders  directly  from  himself  or  his  general  manager, 
he  should  be  required  to  answer  for  their  negligence.  But  it  must 
be  admitted  that,  upon  the  facts,  the  cases  cited  in  the  last  note  carry 
the  doctrine  of  departmental  control  beyond  the  limits  by  which  the 


have  done.  He  did  no  manual  labor 
himself,  but  had  the  full  oversight,  care, 
and  management  of  it.  It  is  apparent 
that  the  business  of  the  railroad  could 
not  be  carried  forward  without  this 
division  of  labor  and  responsibility.  It 
was  necessary  that  these  heads  of  de- 
partments and  divisions  should  be  made, 
and  power  delegated  to  each  head.  Un- 
der such  circumstances,  and  well-settled 
rules  of  law,  it  must  be  held  that  Light 
represented  the  company;  and  for  his 
negligence,  while  in  the  line  of  the 
duties  so  assigned  and  delegated  to  him, 
the  company  must  be  held  responsible. 
.  .  .  Any  other  rule  than  this  would 
enable  the  master  to  escape  all  liability, 
by  parceling  out  his  work  to  different 
heads  of  departments  or  divisions,  and 
retiring  from  any  management  or  con- 
trol of  it;  and  the  more  he  abandoned 
it  to  others, — the  more  he  neglected  it, — 
the  less  would  he  be  liable.  When  the 
master  appoints  a  middle  man,  with 
such  powers  as  were  delegated  to  Light 
in  this  case,  or  where  the  business  is 
of  such  a  nature  that  it  is  necessarily 
committed  to  agents,  with  full  power 
to  employ  and  discharge  those  acting 
under  themj  and  with  full  and  absolute 
control  of  the  work,  the  principal  is 
liable." 

The  same  view  was  taken  in  a  later 
case,  where  the  court,  in  holding  an  as- 
sistant road  master  to  be  a  vice  princi- 
pal, reasoned  thus:  "He  had  charge  of 
and  directed  the  method  of  its  perform- 
ance, and  while  it  does  not  appear  that 
he  personally  had  anything  to  do  with 
employing  plaintiff  in  the  first  instance, 
yet  his  authority  was  so  great  that,  at 
least  while  engaged  in  this  particular 
work,  he  even  had  control  and  direction 
over  the  section  foreman,  Mr.  Cave- 
naugh,  who  did  employ  the  plaintiff,  and 
who  also,  as  representing  the  defendant, 
acted  in  accordance  with  Wahl's  in- 
structions in  reference  to  the  work  and 
method  of  its  performance.  Under  the 
facts  shown  by  this  record  it  is  appar- 
ent that  Mr.   Wahl,   as  assistant  road 


master,  had  not  only  full  power  to  di- 
rect and  control  the  work,  and  prescribe 
the  method  of  its  performance,  but  that 
he  did  so,  and,  in  addition,  that  his 
judgment  as  to  what  men  should  be  em- 
ployed, and  when  or  how  long  their  em- 
ployment should  continue,  or  when  a 
man  should  be  discharged  from  such 
employment,  was  absolute,  or  as  nearly 
so  as  it  is  possible  for  a  master  to  con- 
fide a  power  of  that  sort  to  an  agent  to 
perform  for  him.  To  hold  otherwise- 
would  be  to  close  our  eyes  to  conditions 
patent  to  everybody  in  all  the  ordinary 
business  affairs  of  life.  It  is  evident, 
that  the  plaintiff  and  all  the  other  sec- 
tion hands,  including  the  section  fore- 
man, looked  upon  Wahl  as  the  absolute- 
manager  and  controller  of  the  work,  and 
from  whom  they  received  their  orders, 
and  whom  they  were  bound  to  obey. 
Under  these  circumstances,  we  must 
hold  that  the  act  of  Wahl  was  the  act  of 
the  defendant."  Palmer  v.  Michigan  C. 
R.  Co.  (1892)  93  Mich.  363,  17  L.R.A. 
636,  32  Am.  St.  Rep.  507,  53  N.  W.  397. 

The  liberal  construction  put  by  this 
court  upon  the  doctrine  of  departmental 
control  is  also  exemplified  in  the  ruling 
that  a  foreman  of  a  gravel  train  is  a 
vice  principal.  Erickson  v.  MihiMukee, 
L.  S.  d  W.  R.  Co.  (1890)  83  Mich.  281, 
47  N.  W.  237.  See,  however,  as  to  this- 
case,  §  1463,  note  1,  subd.  (b),  post. 
See  also  Lyttle  v.  Chicago  &  W.  M.  R. 
Go.  (1890)  84  Mich.  289,  47  N.  W.  571, 
holding  a  railway  com.pany  liable  for 
the  negligence  of  a  yard  master.  But 
in  this  last  case  distinctly  non-delegable 
duties  were  involved.  See  §  1463,  note 
1,  subd.   (d),  post. 

In  another  state  it  has  been  held  that 
a  foreman  having  authority  to  employ 
and  discharge  the  men  under  his  direc- 
tion, who  is  the  sole  representative  of  a 
railroad  company  at  the  place  where  the 
work  of  blasting  rock  and  transporting 
it  on  flat  cars  is  being  prosecuted,  and 
who  has  authority  to  direct  when,  how, 
by  whom,  and  in  what  manner  the  work 
shall   be   performed,   is   not   the   fellow 
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chief  exponents  of  that  doctrine,  the  Eederal  courts,  seem  inclined  to 
circumscribe  it  in  the  most  recent  decisions.® 

It  is  manifest  that  only  the  directors  of  a  corporation,  or  the 
general  superintendent,  in  whose  hands  its  entire  management  is 
placed,  can  be  held  to  be  vice  principals  in  a  case  where  there  is  no 
division  of  the  business  of  the  corporation  into  distinct  depart- 
ments.'' 

servant  of  a  laborer  under  his  direction,  apt,  as  it  waa  laid  down  quite  generally 
and  his  negligent  omission  to  remove  a  that  the  foreman  was  not  a  vice  princi- 
■blast,  or  warn  the  latter  of  its  presence,  pal,  and  there  was  nothing  said  from 
is  chargeable  to  the  company,  although  which  it  can  be  inferred  that  he  was  re- 
he  is  under  the  general  control  of  a  road  garded  as  being  a  vice  principal  merely 
master,  whose  headquarters  are  several  because  he  was  discharging  a  non-dele- 
miles     away.       McDonough     v.     Great   gable  duty. 

Northern  R.  Co.  (1896)  15  Wash.  244,  6  See  note  1,  supm,  and  chapter  lxiii., 
46  Pao.  334.  post.     In  a  decision  rendered  prior  to 

With  these  cases  may  possibly  be  the  Baugh  Case  it  seems  to  have  been 
classed  Foley  v.  California  Horseshoe  assumed  by  the  Supreme  Ck)urt  of  the 
Go.  (1896)  115  Cal.  184,  56  Am.  St.  United  States  that  a  foreman  of  con- 
Rep.  87,  47  Pac.  42,  where  it  was  held  struction  was  a  vice  principal.  Coyne 
that  an  assistant  foreman  in  a  factory  v.  Union  P.  R.  Co.  (1889)  133  U.  S. 
was  not  a,  fellow  servant  of  a  minor  370,  33  L.  ed.  651,  10  Sup.  Ct.  Rep.  382. 
fourteen  years  of  age,  "under  his  eon-  But  probably,  though  it  is  not  apparent 
trol  and  subject  to  his  order  and  dis-  from  the  report,  his  rank  was  higher 
■cretion."  The  injury  was  due  to  the  and  his  functions  more  comprehensive 
fact  that  the  boy's  sleeve  caught  in  a  than  those  of  the  foreman  in  the  Mo- 
cogwheel  while  he  was  putting  in  a  Donough  Case  (1896)  15  Wash.  244,  46 
bolt.  This  work,  though  unusual,  was  Pac.  334.  In  the  Harrison  Case  (1890) 
spoken  of  as  not  being  beyond  the  scope  79  Mich.  409,  7  L.R.A.  623,  19  Am.  St. 
of  the  servant's  employment,  so  that  Rep.  180,  44  N.  W.  1034,  it  was  re- 
the  case  cannot  be  classed  with  those  marked  that  the  tendency  of  modern 
cited  in  §  1388,  ante.  The  doctrine  decisions  was  to  enlarge  the  liability  of 
as  to  departmental  vice  principals  was  masters,  especially  where  the  delinquent 
not  referred  to,  and  the  language  used  was  a  superior  servant,  and  the  decision 
is  broad  enough  to  commit  the  court  was  doubtless  influenced  by  the  sup- 
to  the  superior  servant  doctrine.  But  position  that  the  general  current  of  au- 
as  the  latter  doctrine  is  undoubtedly  thority  was  being  followed.  This  sup- 
rejected  in  California  (see  §  1478  post),  position,  however,  was  scarcely  justified, 
it  would  seem  that  the  only  category  Any  tendency  there  may  be  to  hold  the 
in  which  the  negligent  employee  can  master  to  a  larger  measure  of  liability 
be  placed  is  that  of  departmental  vice  may  rather  be  said  to  be  manifesting 
principals.  On  the  facts  it  is  clear  itself,  in  the  majority  of  jurisdictions, 
that  the  decision  might  have  been  re-  at  least,  along  the  lines  indicated  by 
ferred  to  the  theory  that  the  foreman  the  theory  which  refers  his  responsibil- 
had  not  discharged  the  nondelegable  ity  directly  to  the  character  of  the  act 
duty  of  instructing  the  boy  as  to  the  which  caused  the  injury,  and  ignores 
dangers  of  the  work,  see  §§  1444,  1445,  the  functions  ordinarily  discharged  by 
ante.  It  may  be  that  this  is  the  real  the  negligent  employee.  See  chapter 
effect   of   the    ruling,    as    the    case    re-   ixii.,  post. 

lied  upon  is  Mullin  v.  California  Horse-  7  What  Cheer  Coal  Co.  v.  Johnson 
shoe  Co.  (1894)  105  Cal.  77,  38  Pac.  (1893)  6  C.  C.  A.  148,  12  U.  S.  App. 
535,  where  the  master  was  held  liable  490,  56  Fed.  810,  disapproving  an  in- 
on  the  distinct  ground  that  the  superior  struction  to  the  effect  that  one  of  sev- 
employee  had  not  provided  a  safe  place  eral  foremen  in  charge  of  a  few  miners, 
of  work.  But  if  this  is  the  court's  point  himself  subject  to  the  control  of  a  pit 
of  view,  the  language  used  is  very  in-    boss,  who  was  in  turn  under  the  direc 
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1463.  [535]  Supervising  employees  held  to  be  heads  of  departments. 

— In  the  subjoined  note  are  tabulated,  under  suitable  headings,  all  the 
cases  which  may  certainly  be  referred  to  the  doctrine  of  departmental 
control  properly  so  called,  as  well  as  a  number  of  others  which,  though 
not  categorically  relying  upon  that  doctrine,  involves  facts  which 
render  it  desirable  to  notice  them  in  this  connection.  To  the  latter 
class  belong,  in  particular,  several  decisions  in  New  York, — a  state  in 
which  the  true  doctrine  of  departmental  vice  principals  does  not  seem 
to  have  been  formulated  with  any  distinctness.  (See  chapter  lxiii., 
post.)  In  fact,  it  is  now,  for  all  practical  purposes,  merged  in  the 
theory  that  the  character  of  the  negligence  determines  whether  the 
negligent  employee  was  the  master's  agent.  The  reasons  why  the 
decisions  of  some  states  whose  attitude  on  the  doctrine  of  depart- 
mental control  is  more  than  usually  difficult  to  define  have  been 
classified  under  the  subtitle  relating  to  the  superior  servant  doctrine, 
rather  than  under  the  present  one,  have  been  explained  in  §  1452, 
ante.  But  it  has  been  deemed  advisable  to  make  the  following  list  of 
departmental  managers  more  complete  by  citing  again  any  of  those 
decisions  which,  though  already  tabulated  in  the  other  subtitle,  seem 
to  be  legitimate  illustrations  of  the  principles  now  under  discussion.^ 

tion   of   the   general   superintendent   of  into  use  again,  is  deemed  to  be  the  neg- 

the  mine,  waji   a  vice   principal   if  the  ligence  of  the  railway  company,  and  not 

power  of  control,  management,  and  di-  of  the  section  master,  where  it  was  th& 

r-ection  as  to  the  men  engaged   in  the  division  superintendent  who  authorized 

room   under   his   charge  had  been   con-  the  reopening.     Town  v.  Michigan  G.  R. 

ferred  upon  him,  and  the  duty  of  obedi-  Co.  (1890)  84  Mich.  214,  47  N.  W.  665. 
ence  was  exacted  from  his  subordinates.        In  Hunn  v.  Michigan  C.  R.  Co.  ( 1889 ) 

1  (a)   Employees  in  the  operating  de-  78  Mich.  513,  7  L.R.A.  500,  44  N.  W. 

partment  of  railway  companies A  di-  502,  a  train  despatcher  was  regarded  as 

vision  superintendent  of  a  railroad  com-  the  head   of   a   department.     The   deci- 

pany  who  has  general  charge  and  super-  sion  in  Darrigan  v.  New  York  &  N.  E, 

vision  of  the  company's  entire  business  B.   Co.    (1884)    52   Conn.   285,   52  Am. 

over  his  division,  including  the  control  Rep.   590,   was   possibly  put  partly   on 

of  the  movement  of  all  trains,  is  a  vice  this  ground,  as  the  court  in  its  argu- 

principal.    Louisville,  N.  A.  &  C.  R.  Co.  ment  seems  to  waver  between  the  eon- 

V.  Heck    (1898)   151  Ind.  292,  50  N.  E.  ception    of    departmental    control    and 

988.  non-delegable  duties.     The  Ross  Case  is 

The   same  doctrine  was   possibly   as-  one  of  those  relied  upon.     But  the  Fed- 

sumed  to  be  the  true  one  in  "Norfolk  &  eral  court  of  appeals  seem  to  consider 

W.  R.  Co.  V.  Hoover  (1894)   79  Md.  253,  that  the  master's  responsibility  in  this 

25   L.R.A.    710,   47   Am.   St.   Rep.    392,  instance  cannot  properly  be  referred  to 

29  Atl.  994,  though  all  that  was  actual-  this   conception,   as   it  remarks   in   one 

ly  decided  was  that  a  train  despatcher  case  that  a  train  despatcher,  in  giving 

appointed  by  a  division  superintendent,  notice  of  a  change   in  the  running  of 

and  subject  to  his  orders,  is  not  a  vice  trains,    acts    as   a   vice    principal   "not 

principal  in  respect  to  sending  out  un-  because  he  has  charge  of  a  department, 

fit  brakemen  with  trains.  but  because  of  the  nature  of  the  duty 

The  reopening  an  abandoned  switch,  which    he    discharges."      Oregon    Short 

without  restoring  the  lights  or  notify-  Line  d   U.  N.  R.   Co.  v.  Frost    (1896) 

ing  the  trainmen  that  it  has  been  put  21  C.  C.  A.  186,  44  U.  S.  App.  606,  74 
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Fed.  965.     There  seems,  however,  to  be  the  fireman,  the  brakeman,  the  porters, 

no  valid  reason  why  the  master's  liabil-  and   the  engineer.     The  latter  are  fel- 

ity  should   not  be   placed  on  either   of  low    servants    in    the    running    of    the 

these  grounds.  train  under  his  direction;    as  to  them 

For  cases  denying  a,  train  despatcher  and  the  train,  he  stands  in  the  place  of 

and  a  trafiSo  manager  to  be  vice  princi-  and   represents,   the   corporation.    .    .    . 

pals,   see   the   note  to   §    921,   ante,   ad  There  are  decisions  in  the  courts  of  other 

finem.  states,  more  or  less  in  conformity  with 

(b)  Employees  in  charge  of  railway  those  cited  from  Ohio  and  Kentucky,  re- 
trams. — In  Chicago,  M.  &  St.  P.  R.  Co.  jecting  or  limiting,  to  a  greater  or  less 
V.  Ross  (1884)  112  U.  S.  377,  28  L.  ed.  extent,  the  master's  exemption  from  lia- 
787,  5  Sup.  Ct.  Eep.  184,  the  Supreme  bility  to  a  servant  for  the  negligent  con- 
Court  of  the  United  States  held,  affirm-  duet  of  his  fellows.  We  agree  with 
ing  (1881)  2  McCrary,  235,  8  Fed.  544,  them  in  holding — and  the  present  case 
that  a  conductor  is  not  a  fellow  servant  requires  no  further  decision — ^that  the 
of  the  engineer  in  respect  to  the  issu-  conductor  of  a  railway  train,  who  oom- 
anoe  of  proper  running  orders  to  the  en-  mands  its  movements,  directs  when  it 
gineer  of  his  train  (Bradley,  Matthews,  shall  start,  at  what  stations  it  shall 
Gray,  and  Blatchford,  JJ.,  dissenting.)  stop,  at  what  speed  it  shall  run,  and 
The  grounds  of  the  decision  are  thus  ex-  has  the  general  management  of  it,  and 
plained  by  Field,  J.,  who,  after  laying  control  over  the  persons  employed  up- 
down  the  general  principle  stated  in  §  on  it,  represents  the  company,  and 
1460,  ante,  proceeded  thus:  "A  conduc-  therefore  that,  for  injuries  resulting 
tor,  having  the  entire  control  and  man-  from  his  negligent  acts,  the  company  is 
agement  of  a  railway  train,  occupies  a  responsible.  If  such  a  conductor  does 
very  different  position  from  the  brake-  not  represent  the  company,  then  the 
man,  the  porters,  and  other  subordi-  train  is  operated  without  any  repre- 
nates  employed.  He  is,  in  fact,  and  sentative  of  its  owner, 
should  be  treated  as,  the  personal  repre-  But  the  latest  utterance  of  the  Su- 
sentative  of  the  corporation,  for  whose  preme  Court  is  that,  in  the  absence  of 
negligence  it  is  responsible  to  subordi-  evidence  that  special  and  unusual  pow- 
nate  servants.  This  view  of  his  relation  ers  have  been  conferred  upon  the  con- 
to  the  corporation  seems  to  us  a  reason-'  ductor  of  a  freight  train,  it  cannot  be 
able  and  just  one,  and  it  will  insure  held,  as  matter  of  law,  that  he  is  a  vice 
more  care  in  the  selection  of  such  principal  as  regards  the  other  trainmen, 
agents,  and  thus  give  greater  security  New  England  R.  Co.  v.  Conroy  ( ]  899 ) 
to  the  servants  engaged  under  him  in  175  U.  S.  323,  44  L.  ed.  181,  20  Sup. 
an  employment  requiring  the  utmost  Ct.  Rep.  85  (conductor  did  not  proper- 
vigilance  on  their  part,  and  prompt  and  ly  examine  a  train  at  a  place  where  it 
unhesitating  obedience  to  his  orders,  was  especially  liable  to  break  apart)  ; 
The  rule  which  applies  to  such  agents  Harlan,  J.,  dissenting.  This  decision, 
of  one  railway  corporation  must  apply  although  not  explicitly  condemning  the 
to  all,  and  many  corporations  operate  Ross  Case,  must,  we  think,  be  regarded 
every  day  several  trains  over  hundreds  as  having  virtually  overruled  it.  The 
of  miles,  at  great  distances  apart,  each  conclusion  arrived  at  in  the  earlier  ease 
being  under  the  control  and  direction  was  declared  to  have  been  based  on  cer- 
of  a  conductor  specially  appointed  for  tain  assumptions,  not  borne  out  by  the 
its  management.  We  know  from  the  evidence,  respecting  the  powers  and  du- 
manner  in  which  railways  are  operated  ties  of  the  conductors  of  freight  trains, 
that,  subject  to  the  general  rules  and  and  to  be  inconsistent  both  with  the 
orders  of  the  directors  of  the  companies,  reasoning  and  the  conclusion  in  the 
the  conductor  has  entire  control  and  Baugh  Case  (1893)  149  U.  S.  368,  37 
management  of  the  train  to  which  he  L.  ed.  772,  13  Sup.  Ct.  Rep.  914.  The 
is  assigned.  He  directs  when  it  shall  precise  position  of  the  majority,  as  ex- 
start,  at  what  speed  it  shall  run,  at  plained  by  Shiras,  J.,  in  his  opinion, 
what  stations  it  shall  stop,  and  for  was  that,  as  the  evidence  merely  showed 
what  length  of  time,  and  everything  that  the  negligent  servant  was  a  freight 
essential  to  its  successful  movements,  conductor  exercising  the  ordinary  pow- 
and  all  persons  employed  on  it  are  sub-  ers  of  such  an  employee,  the  plaintiff 
ject  to  his  orders.  In  no  proper  sense  was  virtually  asking  the  court  to  de- 
of  the  term  is  he  a  fellow  servant  with  clare,    upon    such    common    knowledge 
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as  it  could  be  supposed  to  possess,  that 
the  conductor  was  a  vice  principal. 
This,  it  was  considered,  would  be  go- 
ing further  than  was  warrantable,  al- 
though the  court  had  taken  upon  itself 
to  lay  this  down  in  the  Ross  Case.  The 
doctrine  that  a  conductor  may  by  pos- 
sibility be  shown  to  be  the  head  of  a 
department,  and  for  that  reason  a  vice 
principal,  is  left  intact;  but  it  is  very 
difBcult  to  conceive  of  any  specific  evi- 
dence which,  after  this  decision,  would 
be  regarded  by  a  court  as  strong  enough 
to  overcome  the  presumption  that  he 
is  a  mere  coservant  of  his  subordinates. 

By  the  court  of  appeals  the  Gonroy 
Case  has  been  viewed  as  having  abso- 
lutely overruled  the  Ross  Case.  Stevens 
v.  Chamherlin  (1900)  51  L.R.A.  513, 
40  C.  C.  A.  421,  100  Fed.  378;  Briegal 
V.  Southern  P.  R.  Co.  (1900)  39  C.  C. 
A.  359,  98  Fed.  958;  Maker  v.  Union 
P.  D.  &  G.  R.  Go.  (1900)  45  C.  C.  A. 
301,  106  Fed.  309.  The  practitioner, 
therefore,  should  hear  in  mind  that  the 
decisions  mentioned  in  the  remainder 
of  this  subdivision  cannot  any  longer 
be  safely  cited  in  a  Federal  court  as 
precedents  supporting  the  specific  theory 
that  a  conductor  is  a  vice  principal. 
But  as  long  as  the  Ross  Case  is  fol- 
lowed in  other  jurisdictions,  these  de- 
cisions have  not  lost  all  their  authority, 
and  it  would  be  improper  to  ignore 
them  here. 

The  Ross  Case  was  followed  in  Fed- 
eral courts  as  to  the  relation  of  a  con- 
ductor to  the  trainmen  in  the  subjoined 
decisions:  'Northern  P.  R.  Go.  v.  Gav- 
anaugh  (1892)  2  C.  C.  A.  358,  10  U.  S. 
App.  197,  51  Fed.  517  (disobedience  to 
telegraphic  order  as  to  holding  train)  ; 
Canadian  P.  R.  Go.  v.  Johnston  (1894) 
25  L.R.A.  470,  9  C.  C.  A.  587,  26  U.  S. 
App.  85,  61  Fed.  738  (sudden  starting 
of  train  while  brakeman  was  in  a  posi- 
tion of  danger)  ;  Union  P.  R.  Go.  v. 
Callaghan  (1893)  6  C.  C.  A.  205,  12 
U.  S.  App.  541,  56  Fed.  988  (diso- 
bedience to  rule  requiring  conductor, 
after  storms,  to  obtain  information 
about  the  condition  of  the  track  at 
frequent  intervals)  ;  Northern  P.  R.  Go. 
V.  Poirier  (1895)  15  C.  C.  A.  52,  29 
U.  S.  App.  583,  67  Fed.  881  (rear  end 
collision)  ;  Ragsdale  v.  Northern  P.  R. 
Go.  (1889)  42  Fed.  383  (demurrer  to 
answer  sustained)  ;  Missouri  P.  R.  Go. 
v.  Texas  &  P.  R.  Co.  (1889)  38  Fed. 
816  (train  was  started  while  brakeman 
was  tying  a  bell  cord). 


It  has  been  held  that  an  engineer  in 
charge  of  a  train  during  the  absence  of 
the  conductor  so  far  represented  the 
company  as  to  have  the  power  of  waiv- 
ing a  rule,  expressly  assented  to  by  a 
brakeman,  which  forbade  entering  6e- 
tween  cars  to  couple  them,  where  such 
waiver  was  required  by  a  sudden  neces- 
sity caused  by  defects  in  the  lever  and 
brake  of  the  engine,  which  prevented 
the  engineer  from  controlling  properly 
its  movements.  Finley  v.  Richmond  & 
D.  R.  Go.    (1893)    59  Fed.  419. 

In  another  case  which  may  fitly  be 
mentioned  in  this  place,  it  was  laid 
down  that  to  run  a  train  towards  a 
hand  car  after  warning,  without  keep- 
ing any  lookout  ahead,  was  a  neglect 
of  duty  on  the  part  of  the  trainmen, 
for  which  the  railroad  company  was 
liable  in  case  of  injuries  from  a  col- 
lision. Howard  v.  Delaware  &  H.  Canal 
Go.  (1889)  6  L.R.A.  75,  40  Fed.  195. 
This  decision  proceeded  on  what  is 
manifestly  a  mistaken  view  of  the  pur- 
port of  the  Ross  Case  (1884)  112  U. 
S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep. 
184,  and  of  Davis  v.  Central  Vermont 
R.  Co.  (1882)  55  Vt.  84,  45  Am.  Rep. 
590.  On  the  authority  of  the  former 
case  it  was  considered  that  the  defend- 
ant was  liable  for  the  negligence  of  the 
trainmen,  because  they  acted  for  it,  "in 
the  exercise  of  the  control  given  over 
the  movements  of  the  train."  The  de- 
cision in  the  latter  case,  that  trackmen 
represented  the  company  in  such  a  sense 
as  not  to  be  coservants  of  the  company, 
was  supposed  to  involve  the  inference 
that  the  trainmen  were  not  coservants 
of  the  trackmen. 

The  doctrine  of  the  Ross  Gase  still 
prevails  in  some  states,  according  to 
the  most  recent  decisions  on  the  sub- 
ject. In  Van  Arnburg  v.  Viclcsiurg,  8. 
&  P.  R.  Go.  (1885)  37  La.  Ann.  650, 
55  Am.  Rep.  514  (train  run  at  undue 
speed  across  bridge  in  course  of  con- 
struction ) ,  the  court  said :  "The  com- 
pany is  responsible  for  the  other  cause, 
for  the  conductor  was  the  company  on 
that  day  and  for  that  occasion.  He 
had  exclusive  command  of  that  train, 
— was  to  the  engineer  his  master  for 
the  time, — and  did  not  so  much  repre- 
sent the  company  as  personate  it.  He 
was  the  company  in  bodily  form,  with 
authority  to  command,  and  power  to 
enforce.  The  pretension  that  no  respon- 
sibility can  attach  to  the  company  ex- 
cept   when    it    is    present   throMgh    its 
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chief  officers  woiild  practically  relieve  ter,  and  not  aa  a  fellow  servant  of  the 
it  from  all  responsibility.  With  its  brakeman,  who  is  attempting  to  prepare 
president  in  New  York,  and  its  direct-  the  cars  for  the  coupling;  so  that  the 
ors  equally  remote,  no  possibility  of  master  will  be  liable  in  case  he  acts 
fastening  upon  it  any  liability  what-  negligently,  to  the  injury  of  the  brake- 
ever  would  exist.  No  other  doctrine  man,  although  the  engineer  would  have 
than  that  it  is  present  in  the  person  of  obeyed  the  signal  had  it  been  given  by 
those  of  its  employees  who,  for  the  time,  the  brakeman  himself, 
operate  it,  would  give  the  smallest  The  Boss  Case  is  followed  in  South 
modicum  of  protection  to  the  public."  Carolina.  Hicks  v.  Southern  R.  Co. 
To  the  same  effect  see  St.  Louis,  I.  (1902)  63  S.  C.  559,  38  S.  E.  725,  41 
M.  &  8.  B.  Co.  V.  Haist  (1903)  71  Ark.  S.  E.  753;  Rhodes  v.  Southern  R.  Co. 
258,  100  Am.  St.  Rep.  65,  72  S.  W.  893  (1904)  68  S.  C.  494,  47  S.  E.  689;  Wil- 
( conductor  permitted  train  to  run  past  son  v.  Southern  R.  Co.  (1906)  73  S. 
switch;  case  arose  in  Louisiana)  ;  Wil-  C.  481,  53  S.  E.  968  (conductor  dis- 
son  V.  Louisiana  &  X.  W.  R.  Co.  (1899)  obeyed  orders). 

51  La.  Ann.  1133.  25  So.  961   (excessive  In  Howe  v.  Northern  P.  R.  Co.  (1902) 

speed,  considering  the  character  of  the  30  Wash.   569,   60   L.E.A.  949,   70  Pac. 

track;  log  of  wood  fell  off  and  derailed  1100,   it  was   held,   following  the   Ross 

train)  ;    Dobson  v.   New  Orleans  &  W.  Case,  that  a  fireman  on  a  train  is  not 

A'.  Co.   (1900)   52  La.  Ann.  1127,  27  So.  the  fellow  servant  of  the  conductor  of 

670    (conductor   of   work   train   left   it  his  train,   nor   of   that   of   a  preceding 

in  charge  of  the  engineer  only)  ;  Spen-  one. 

cer  V.  Brooks   (1895)   97  Ga.  681,  25  S.  In   Cfrout  v.  Tacoma  Eastern  R.   Co. 

E.  480    (conductor  signaled  engineer  to  (1903)    33  Wash.  524,   74  Pac.   665,   it 

back   a    car    prematurely,    so   that   the  was   held  that  a,   conductor   is   not  the 

plaintiff,  a  brakeman,  was  crushed;  de-  fellow   servant   of   his   brakeman.     The 

cided  independently  of  the  Georgia  stat-  fact   that  the   Ross   Case   had  been    in 

ute)  ;    Boatwright    v.    Northeastern   B.  effect,    at   least,    overruled,    was   noted, 

Co.   (1886)   25  S.  C.  128   (failed  to  pro-  but  the  state  court  preferred  to  follow 

cure  suitable  coupling  appliances  from  its  own  precedents. 

a    stock    supplied    by    the    company)  ;  In   Virginia    and   West   Virginia   the 

Coleman  v.  Wilmington,  C.  &  A.  R.  Co.  Ross  Case,  though  once  followed,  is  no 

(1886)    25  S.  C.  446,  60  Am.  Eep.  516  longer   accepted   as   an   authority.     See 

(negligent  adjustment  of  switch).     As  chapter  LXIII.,  pos*. 

to  these  South  Carolina  cases,  see  chap-  In  Michigan  a  railway  company  has 

ter  Lxiii.,  post.  been  held  liable   for  the  negligence   of 

An   employee   of   a   lumber   company,  the  fireman  of   a  gravel  train.     Eridk- 

having  sole  charge  of  the  operations  of  swi  v.   Milwaukee,  L.  S.   &   W.   R.   Co. 

a  logging  train,  is  not  the  fellow  serv-  (1890)    83   Mich.    281,   47   N.   W.    237. 

ant   of   a    brakeman.      Williams   v.    W.  But  here  the  injury  was  the  result  of 

B,   Pickering   Lumber    Co.    (1910)    125  complying   with   an   order   to    do   work 

La.  1087,  136  Am.  St.  Rep.  365,  52  So.  outside  the  scope  of  the  servant's  em- 

167,  19  Ann.  Cas.  1244.  ployment,  and  cases  of  this  class  stand 

So,   in   Struble  v.   Burlington,   C.   B.  on  a  peculiar  footing.     See  §  1388,  ante. 

d  N.  R.  Co.   (1905)   128  Iowa,  158,  103  As    already   noted    in    §    1446,    note    1, 

N.  W.   142,  a  brakeman  acting  tempo-  subd.    (b),   ante,  a  conductor  is,  under 

rarily  as   conductor  was   held   to  be   a  ordinary   circumstances,   a  mere   fellow 

vice  principal  as  to  another  brakeman,  servant  of  his  subordinates  in  Michigan. 

where  he  had  full  charge  of  the  switch-  It   is  held  that  the  principle  of  the 

ing  operations,  and  the  other  members  Ross  Case  is  not  applicable  as  between 

of   the   crew   acted    solely    in    response  a    conductor    of    a    work   train    and    a 

to  his  signals.  laborer  upon  such  train,  where  the  road 

In  Alabama  &.  8.  R.  Co.  v.  Baldwin  master    is    in    charge    of    such    train, 

(1904)    113  Tenn.  409,  67  L.R.A.  340,  directs  its  movements,  and  has  control 

82  S.  W.  487,  3  Ann.  Cas.  916,  follow-  of    all    persons   employed   upon   it,    in- 

ing  the  Boss  Case,  it  was  held  that  a  eluding    the    conductor    and    engineer, 

railroad  conductor,  in  signaling  the  en-  Northern  P.  B.  Co.  v.  Smith   (1894)   8 

gineer  to  back  the  engine  for  the  pur-  C.   C.   A.   663,   15  U.   S.   App.   294,   59 

pose  of  effecting  a  coupling,  acts  in  his  Fed.   993    (collision   alleged  to  be   due 

capacity  as  representative  of  the  mas-  to  want  of  proper  flagging) .     Compare 
M.  &  S.  Vol.  IV.— 268. 
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Chirafio  &  A.  R.  Co.  v.  McDonald  (1887)  of  the  company  reqviires  section  men  to 

21  111.  App.  409,  §  1452,  note  1,  subd.  obey  conductors  in  furthering  the  pas- 

(c),  ante.  sage  of  trains  delayed  by  defects  in  the 

In  MeOill  v.  Southern  P.  Co.   (1893)  track,   the    conductor    is    constituted    a 

4  Ariz.  116,  33  Pac.  821  (hurried  order  vice    principal    as   to   the    section    men 

to  get  on  to  a  work  train),  it  was  held  in  such  a  sense  as  to  render  the  com- 

that  the  conductor  of  a  work  train  was  pany  liable  for  the  conductor's  failure 

a  vice  principal   as   to  a   section   fore-  to  warn  one  of  those  section  men  of  the 

man   traveling   by    the    train;    but,   on  danger    that    a    bluflf    overhanging    the 

a  rehearing  of  the  case,  they  were  held  track   may   fall.     Slavens   v.   Northern 

to   be   fellow   servants,    for   the    reason  P.  R.  Co.    (1899)    38  C.  C.  A.   151,  97 

that  they  were  both  under  the  control  Fed.  255. 

of  a  superior  on  the  same  train.    South-  A  conductor  is  not  a  vice  principal 

em   P.    Co.   V.    McGill    (1896)    5   Ariz,  except  as  to  servants  under  his  control. 

36,  44  Pac.  302.  Northern  P.  R.   Co.  v.  Poirier    (1896) 

That  a  conductor  may  be  a  depart-  167  U.  S.  48,  42  L.  ed.  72,  17  Sup.  Ct. 

mental  vice  principal   as  to  a   servant  Rep.  741;   Northern  P.  R.  Co.  v.  Mase 

only  temporarily  under  his  control  was  (1894)    11  C.  C.  A.  63,  27  U.  S.  App. 

recognized  in  a  case  where  it  was  held  238,   63  Fed.  114.     The  latter  case,  in 

that  a  foreman  of  bridge  carpenters  in  holding  that  it  is  only  under  the  Mon- 

the  employ  of  a  railroad   company,   in  tana  statute  that  a  conductor  is  a  vice 

riding  to  his  work,  belongs  to  the  train,  principal  as  to  men  on  another  train, 

and  is  in  the  train  department,  so  as  supersedes   the   ruling  to   the   contrary 

to   render  the   conductor   in   charge   of  effect   in   Ra^sdale   v.   Northern  P.   R. 

the  train  a  vice  principal  rather  than  Co.    (1889)    42   Fed.   383.     A   different 

a  fellow  servant,  although  in  going  upon  principle    has    been    applied    in    Ohio, 

the  train  such  foreman  acts  under  the  under    the    superior    servant    doctrine, 

order  of  his  immediate  superior.    Norths  See  §  1440,  amie. 

em  P.  R.  Co.  v.  Beaton    (1894)    12  C.  For  the  North  Carolina  cases  on  con- 

C.  A.   301,  29  U.   S.  App.  88,   64  Fed.  ductors,  see  §  1452,  note  1,  subd.    (c). 

563   (rock  in  a  tunnel  was  loosened  by  (c)   Employees   supervising   the   con- 

the   arm   of   a   derrick   improperly   left  struction   and   maintenance  of   railway 

raised,   and  fell   on  the  plaintiff) .  tracks   and   structures. — ^A   foreman   of 

But  the  doctrine  of  the  Ross  Case  will  railway  construction  is  assumed  to  be 

not  render  the  company  liable  for  the  a  vice  principal  in  Coyne  v.   Union  P. 

negligence   of  the   driver   of   an  engine  R.  Co.    (1889)   133  U.  S.  370,  33  L.  ed. 

not  drawing  a  train,  who  has  no  sub-  651,   10  Sup.  Ct.  Rep.  382    (negligence 

ordinate  except  a  fireman.     Howard  v.  alleged  was  confusing  order).     His  pre- 

Denver  &  B.  G.  R.  Co.   (1886)   26  Fed.  else   functions   are   not   apparent   from 

837;  even  though  the  engineer  in  such  the  report. 

case  may  be  called  a  conductor,  and  Employers  have  also  heen  held  liable 
have  full  charge  of  the  engine.  Balti-  for  the  negligence  of  the  following  em- 
more  &  0.  R.  Co.  V.  Baugh   (1893)   149  ployees: 

U.  S.   368,   37  L.  ed.  772,   13  Sup.  Ct.  A  superintendent  of  construction  on 

Rep.  914   (neglected  to  deliver  running  a  railway.     Kansas  P.  R.  Co.  v.  Little 

orders  to  engineer).  (1877)    19  Kan.  267    (defective  machin- 

Compare  the  ruling  that  the  driver  of  ery  furnished), 

a  "wild  engine,"  not  attached  to  a  train,  The   foreman   of   a   crew   building   a 

is  a  fellow  servant,  and  not  a  vice  prin-  trestle.     Cook  v.  Ghehalis  River  Lumber 

cipal,  of  a  brakeman  upon  another  train  Co.    (1908)   48  Wash.  619,  94  Pac.  189. 

with  which  the  engine  collides  by  reason  A  superintendent  of  the  work  of  ex- 

of  such   engineer's   negligence.     Eealey  tension  of  a  railroad,  who  has  foremen 

V.  New  Yoric,  N.  H.  &  H.  R.  Co.  (1897)  and  workmen  under  him  whom  he  em- 

20   R.   I.    136,   37   Atl.   676    (plaintiff's  ploys    and   discharges   at   his   pleasure, 

counsel  had  taken  the  special  point  that  and  who  has  control  of  the  ears,  tools, 

where  an  engineer  is  appointed  to  "con-  and    machinery,    with    "full    discretion 

duct"  a  train  agreeably  to  special  orders  to  control  and  supervise."     Denver,  8. 

or   general    rules,    he   is    not    a   fellow  P.  &  P.   R.   Co.  v.  Driscoll    (1889)    12 

servant  of  servants  on  his  own  or  other  Colo.  520,  13  Am.  St.  Rep.  243,  21  Pac. 

trains).  708    (control  of  small  flat  car' without 

Nor  does  it  follow  that  because  a  rule  brake   was   lost   on    a   grade    owing   to 
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tlie  fact  that  a  workman,  in  compliance 
with  tlie  superintendent's  orders,  lifted 
a  stick  which  was  used  to  govern  its 
speed ) . 

A  general  foreman  of  track  layers, 
under  the  superintendent  of  construc- 
tion, having  the  power  to  hire  and  dis- 
charge hands,  and  superintending  their 
labor  in  constructing  a  railroad.  Colo- 
rado  Midland  B.  Go.  v.  O'Brien  (1891) 
16  Colo.  219,  27  Pac.  701  (overloaded 
steel  car  was  derailed;  negligence  in 
regard  to  transportation  of  subordi- 
nates) . 

The  general  agent  in  charge  of  the 
track  laying,  having  five  gangs  of  men 
under  him,  each  subject  to  its  particu- 
lar foreman,  whom  he  has  authority  to 
hire  and  discharge,  and  having  supreme 
control  of  his  department  in  the  ab- 
sence of  the  general  superintendent. 
Colorado  Midland  R.  Co.  v.  Naylon 
(1892)  17  Colo.  501,  31  Am.  St.  Rep. 
335,  30  Pac.  249  (derailment  caused 
by  the  negligent  manner  in  which  the 
work  was  directed  to  be  done;  same 
accident  as  Colorado  Midland  B.  Co.  v. 
O'Brien  (1891)  16  Colo.  219,  27  Pac. 
701). 

The  foreman  of  a  railroad  company 
to  whom  is  delegated  absolute  authority 
and  control  of  an  undertaking  to  clear 
away  debris  against  one  of  the  com- 
pany's bridges,  and  to  call  out  em- 
ployees to  assist  in  that  purpose,  and 
"command  where  they  should  work  and 
what  they  should  do."  Nail  v.  Louis- 
ville, N.  A.  &  C.  B.  Co.  (1891)  129 
Ind.  260,  28  N.  E.  183,  611  (while  plain- 
tiff's decedent  was  at  work  among  drift- 
wood, the  foreman  suddenly  started  a 
locomotive,  the  result  being  that  one 
of  the  ropes  passing  from  it  to  the 
driftwood  was  jerked  from  its  place, 
and  struck  plaintiff's  decedent.  "The 
foreman,"  said  the  court,  "having  re- 
quired decedent  to  do  a  certain  thing, 
while  that  thing  is  being  done,  he  care- 
lessly, by  another  command,  puts  him 
in  mortal  peril,  and  causes  his  death" ) . 

A  foreman  having  exclusive  charge 
and  control  of  the  work  of  construct- 
ing a  tunnel,  and  authority  to  direct 
all  the  employees  under  him  where  they 
shall  work.  Louisville,  N.  A.  &  C.  B. 
Co.  V.  Graham  (1890)  124  Ind.  89,  24 
N.  E.  668  (plaintiff,  while  working  in 
the  place  to  which  he  was  assigned,  was 
struck  by  falling  timbers,  said  timbers 
being  of  insufficient  strength  and  in- 
sufB^ciently  braced,  to  the  knowledge  of 


the  foreman  of  repairs,  who  was  also 
aware  of  the  existence  of  a  dangerous 
crack  in  the  roof ) . 

The  superintendent  of  the  construc- 
tion of  a  railway  tunnel.  Tissue  v. 
Baltimore  &  0.  R.  Co.  (1886)  112  Pa. 
91,  56  Am.  Rep.  310,  3  Atl.  667  (serv- 
ant killed  by  explosion  of  dynamite 
magazine  placed  too  close  to  the  works ) . 

Of  the  remaining  decisions  in  which 
liability  was  imposed  on  the  master 
for  the  negligence  of  the  officials  desig- 
nated, those  decided  by  the  circuit  court 
of  appeals  are  of  more  than  doubtful 
authority  under  the  more  recent  de- 
cisions of  the  Supreme  Court  of  the 
United  States.  Another,  the  Nebraska 
one,  as  it  emanates  from  a  state  in 
which  the  superior  servant  doctrine  is 
accepted  (see  subd.  D,  amte,  and  chapter 
Lxni.,  post)  is  of  no  particular  signifi- 
cance. The  others  probably  go  further 
than  most  of  the  courts  which  reject 
that  doctrine  would  at  present  be  will- 
ing to  extend  the  master's  responsibil- 
ity. As  to  the  Michigan  cases,  see  also 
the  preceding  section,  ad  finem. 

A  road  master.  Atchison,  T.  d  S.  F. 
K.  Co.  V.  Wilson  (1891)  1  C.  C.  A.  25, 
4  U.  S.  App.  25,  48  Fed.  57  (section 
hand  killed  through  the  overturning  of 
a  wrecking  car  upon  which  he  was  en- 
gaged, because  of  the  defective  construc- 
tion, under  the  superintendence  of  the 
road  master,  of  a  temporary  track 
around  a  wreck )  ;  Thompson  v.  Chicago, 
m.  &  St.  p.  R.  Co.  (1883)  4  McCrary, 
629,  14  Fed.  564  ( order  to  go  into  place 
of  unusual  danger).  As  it  was  express- 
ly held  in  Martin  v.  Atchison,  T.  &  8. 
F.  B.  Co.  (1897)  166  U.  S.  399,  41 
L.  ed.  1051,  17  Sup.  C%.  Rep.  603,  that 
a  divisional  road  master  was  not  a  vice 
principal,  the  authority  of  these  cases 
can  be  saved  only,  if  at  all,  by  assum- 
ing (what  the  report  does  not  show 
clearly)  that  the  delinquent  was  the 
general  road  master  of  the  entire  road. 

A  road  master  (not  stated  whether 
divisional  or  general).  Cooh  v.  St. 
Paul,  M.  &  M.  R.  Co.  (1885)  34  Minn. 
45,  24  N.  W.  311  (plaintiff  was  set  at 
work  clearing  away  the  debris  of  a 
burnt  depot  building,  without  proper 
precautions  being  taken  for  his  safety ) . 
As  to  the  relation  of  these  employees  to 
the  subordinates  in  Minnesota,  see  chap- 
ter LXiii.,  post. 

A  divisional  road  master.  Harrison 
V.  Detroit,  L.  &  N.  R.  Co.  (1890)  79 
Mich.   409,   7   L.R.A.   623,   19   Am.   St. 
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Rep.  180,  44  N.  W.  1034   (for  facts  see 
§  1462,  note  5,  ante). 

An  assistant  road  master.  Palmer 
V.  MicUgoAi  C.  B.  Co.  (1892)  93  Mich. 
363,  17  L.B.A.  636,  32  Am.  St.  Rep. 
507,  53  N.  W.  397  (order  to  drop  rails 
from  moving  car ) .  As  to  these  two 
Michigan  cases,  see  §  1462,  note  5. 

A  foreman  in  charge  of  a  gravel  train, 
as  regards  a  section  hand  under  his  con- 
trol and  direction,  and  subject  to  his 
orders.  Union  P.  B.  Co.  v.  Doyle 
(1897)  50  Neb.  555,  70  N.  W.  43  (sud- 
den stoppage  of  train  by  order  of  fore- 
man threvif  plaintiff  against  a  brake). 

A  foreman  in  charge  of  a  pile  driver, 
with  full  authority  to  have  it  repaired 
when  out  of  repair,  and  to  hire  and  dis- 
charge the  crew.  Schultz  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1879)  48  Wis.  375, 
4  N.  W.  399  (failure  to  repair;  but 
possibly  this  case  was  intended  to  rest 
on  the  conception  that  the  negligence 
alleged  was  the  breach  of  a  non-deleg- 
able  duty). 

A  foreman  of  a  gang  of  twenty  men 
engaged  in  taking  down  a  shed  standing 
between  railroad  tracks.  Cleveland,  G. 
C.  &  St.  L.  R.  Co.  V.  Brown  (1893)  6 
C.  C.  A.  142,  18  U.  S.  App.  10,  56  Fed. 
804  (subordinate  put  to  work  in  a  dan- 
gerous place  without  proper  precautions 
to  protect  him  being  taken). 

(d)  Supervising  employees  in  rail- 
way yards,  depots,  etc. — In  Michigan  a 
yard  master  who  hires  and  discharges 
the  yard  hands,  and  directs  and  assigns 
their  labors,  is  the  agent  of  the  com- 
pany in  these  respects  as  well  as  in  the 
furnishing  of  proper,  suitable,  and  safe 
appliances  for  their  labor.  Lyttle  v. 
CUcago  £  W.  M.  R.  Go.  (1890)  84 
Mich.  289,  47  N.  W.  571  (knew  of  de- 
fect in  engine,  and  incompetency  of  fire- 
man to  handle  it). 

The  same  doctrine  has  been  applied 
by  two  Federal  courts.  Great  Northern 
R.  Co.  V.  McLaughlin  (1895)  17  C.  C. 
A.  330,  44  U.  S.  App.  200,  70  Fed.  669 
(workmen  ordered  to  use  defective  skids 
for  loading  a  oar)  ;  Hardy  v.  Minne- 
apolis &  St.  h.  R.  Co.  (1888)  36  Fed. 
657  (order  given  in  making  up  trains). 
But  these  cases  are  more  than  doubt- 
ful law  under  the  recent  decisions  of 
the   supreme   court.     See   §   1478,   post. 

In  Louisiana  a  yard  master  is  held 
to  be  a  vice  principal.  MoGraw  v. 
Texas  &  P.  R.  Co.  (1898)  50  La.  Ann. 
466,  69  Am.  St.  Rep.  450,  23  So.  461 
(failed  to  notify  train  despatcher  that 


cars  had  been  left  in  a  dangerous 
position). 

The  superintendent  of  the  horse  de- 
partment of  a  street  railway  company 
was  possibly  regarded  as  a  vice  prin- 
cipal in  Rettig  v.  Fifth  Ave.  Transp. 
Co.  (1893)  6  Misc.  328,  26  N.  Y.  Supp. 
896;  but  there  the  negligence  was  in 
regard  to  the  place  of  work  (door  in  a 
dangerous  condition )  and,  moreover,  the 
general  manager  had  also  been  notified 
of  the  defect. 

(e)  Supervising  employees  in  the  me- 
chanioal  departments  of  railways. — A 
railway  company  is  responsible  for  the 
negligence  of  a  master  mechanic  having 
control  of  the  whole  mechanical  depart- 
ment of  a  railway  company.  Brabbits 
V.  Chicago  &  N.  W.  R.  Co.  (1875)  38 
Wis.  289  (defective  engine  injured 
switchman;  case  possibly  rests  on  fact 
that  negligence  was  the  breach  of  a 
non-delegable  duty)  ;  New  York,  L.  E. 
&  W.  R.  Go.  V.  Bell  (1886)  112  Pa.  400, 
4  Atl.  50  (allowed  a  pipe  to  remain 
where  it  was  dangerous  to  men  on  cars 
passing  under  it)  ;  Taylor  v.  Evansville 
&  T.  H.  B.  Co.  (1889)  121  Ind.  124, 
6  L.R.A.  584,  16  Am.  St.  Rep.  372,  22 
N.  E.  876  (plaintiff  was  engaged  in  the 
work  of  removing  the  key  of  the  "equal- 
izer" of  a  locomotive,  under  the  mas- 
ter mechanic's  direction,  when  the  lat- 
ter negligently  pulled  the  equalizer  out 
of  its  place  so  that  it  fell  on  the  plain- 
tiff). 

It  has  also  been  held  that  a  fore- 
man of  car  repairers  at  the  general 
shops  of  a  railway  company,  who  is 
known  as  the  "wreck  master^'  of  the 
road,  and  who  has  entire  control,  when 
he  goes  to  a  wreck,  of  all  engaged  there- 
in, including,  among  others,  such  gen- 
eral officers  as  the  road  master,  is  a 
vice  principal.  Borgman  v.  Omaha  & 
St.  L.  B.  Co.  (1890)  41  Fed.  667  (sec- 
tion hand  injured  by  defective  tools). 
Brewer,  J.,  thought  the  circumstances 
rendered  the  Ross  Case  controlling. 
Shiras,  J.,  considered  that  any  employee 
having  the  power  of  control  and  direc- 
tion was  a  vice  principal,  and  that  the 
test  of  responsibility  was  not  whether 
the  negligent  employee  was  at  the  head 
of  some  recognized  department  of  the 
business.  This  is  certainly  not  the  doc- 
trine of  the  Supreme  Court  of  the  Unit- 
ed States.  Quaere  as  to  this  case  under 
later  decisions  of  the  Supreme  Court. 
See  chapter  LXin.,  post.  A  decision 
antagonistic  to  it  rendered  by  the  Fed- 
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eral  court  of  appeals  is  cited  in  §  1446, 
note  1,  subd.   (d),  ante. 

In  Chicago,  B.  d  Q.  R.  Co.  v.  Sullivan 
(1889)  27  Neb.  073,  43  N.  W.  415  (fail- 
ure to  protect  car  repairer  from  moving 
cars),  a  railway  company  was  held  lia- 
ble for  the  negligence  of  a  master  work- 
man to  whom  was  deputed  the  duty  of 
instructing  a  car  repairer  as  to  the 
proper  way  of  doing  his  work.  The 
Ross  Case  was  cited,  but  whether  on  the 
assumption  that  it  is  an  exponent  of 
tlie  superior  servant  doctrine,  or  that 
it  embodied  the  doctrine  of  department- 
al control,  is  not  clear.  Probably  the 
former  explanation  is  the  correct  one, 
as  the  Ohio  decisions  are  also  referred 
to. 

A  foreman  of  car  repairers  was  held 
to  be  a  vice  principal  in  Stucke  v. 
Orleans  R.  Co.  ( 1898 )  50  La.  Ann.  188, 
23  So.  342. 

(f)  Einployees  supervising  railway 
departments  not  connected  with  trans- 
portation.— A  railway  company  is  liable 
for  the  negligence  of  the  following  of- 
ficials : 

An  employee  having  the  full  control 
of  its  timber  yard.  Baldwin,  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.  (1888)  75 
Iowa,  297,  9  Am.  St.  Rep.  479,  39  N. 
W.  507  (pile  of  timber  carelessly  put 
up  fell  on  a  subordinate). 

A  foreman  of  a  quarry  belonging  to 
a  railway.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  v.  Hammond  (1894)  58  Ark. 
324,  24  S.  W.  723  (allowed  laborer  to 
remain  on  the  track  when  a  train  might 
be  expected  at  any  moment ) . 

A  superintendent  of  excavation  work. 
Hardy  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1910)  149  Iowa,  41,  127  N.  W.  1093 
( negligent  directions ) . 

Superintendent  appointed  by  a  rail- 
way company  to  supervise  and  manage 
its  mining  operations.  .  McDade  v. 
Washington  &  G.  R.  Co.  (1886)  5 
Mackey,  144    (defective  machinery). 

The  head  of  the  law  department.  See 
argument  of  Brewer,  J.,  in  Baltimore 
&  0.  R.  Co.  v.  Baugh  (1893")  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914. 

Compare  also  McOovern  v.  Central 
Vermont  R.  Co.  (1890)  123  N.  Y.  281, 
25  N.  E.  373,  where  the  negligence  of  a 
manager  of  a  grain  elevator  belonging 
to  a,  railway  company  was  held  to  affect 
it  with  liability;  but  the  essence  of  the 
decision  was  the  breach  of  the  non- 
delegable   duty    of    examining    the   pos- 


sibly dangerous  place  of  work  into 
which  he  was  sending  a  subordinate, 
(g)  Supervising  employees  in  manu- 
facturing establishments. — The  follow- 
ing employees  have  been  held  vice  prin- 
cipals : 

The  "superintendent  of  labor"  of  a 
large  steel  company,  who  is  controlling 
the  construction  of  a  new  building  to 
contain  the  works.  Durst  v.  Carnegie 
Steel  Co.  (1896)  173  Pa.  162,  33  Atl. 
1102. 

The  foreman  of  the  oil  department 
of  a  compress  company.  Ft.  Smith  Oil 
Co.  V.  Stover  (1893)  58  Ark.  168,  24 
S.  W.  106  ( possibly ;  but  here  the  negli- 
gence alleged  was  the  breach  of  the 
non-delegable   duty   of   instruction). 

The  foreman  of  the  foundry  depart- 
ment in  machine  works.  Drinkout  v. 
Eagle  Mach.  Works  (1883)  90  Ind.  423 
(apparently  assumed;  but  case  went  off 
on  nature  of  negligent  act ) . 

The  mill  manager  of  a  lumber  com- 
pany. Neicbury  v.  Getchel  &  M.  Lum- 
ber &  Mfg.  Co.  (1896)  100  Iowa,  441, 
62  Am.  St.  Rep.  582,  69  N.  W.  743  (neg- 
ligent order ) . 

An  assistant  superintendent  of  a  saw- 
mill company  in  charge  of  a  lumber 
yard,  whose  duties  are  to  superintend 
the  piling  of  the  lumber,  take  charge  of 
the  yard  and  its  management,  and  su- 
perintend the  workmen,  performing  no 
labor  himself  in  handling  lumber.  Zin- 
tek  V.  Stimson  Mill  Co.  ( 1893 )  6  Wash. 
178,  32  Pae.  997,  33  Pac.  1055,  second 
appeal  (1894)  9  Wash.  395,  37  Pac. 
340  (pile  of  lumber  set  on  insecure 
foundation  fell  on  workman ) . 

The  "second  boss"  of  the  spinning 
department  of  a  cotton  mill.  Morrisett 
V.  Elizabeth  City  Cotton  Mills  (1909) 
151  N.  C.  31,  65  S.  E.  514  (machinery 
was  started  while  servant  was  changing 
gear). 

The  foreman  of  a  gang  of  men  in  a, 
warehouse.  Burkard  v.  A.  LescJien  & 
Sons  Rope  Co.  (1909)  217  Mo.  466,  117 
S.  W.  35. 

A  chief  engineer  in  charge  of  unload- 
ing a  heavy  boiler  from  a  truck.  Hey^ 
wood  &  M.  Rattan  Co.  v.  Jacobson 
(1908)  140  111.  App.  319,  affirmed  in 
(1908)  236  111.  570,  86  N.  E.  110  (neg- 
ligent orders).  , 

The  superintendent  of  a  boiler  repair 
shop,  who  hired  and  discharged  the 
men,  gave  orders  in  regard  to  the  work, 
and  had  full  charge  of  the  work.   Green 
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V.  Washington  Oil  Co.   (1906)   216  Pa. 
35,  64  Atl.  877. 

The  manager  of  a  department  in  a 
beet-sugar  factory.  Boin  v.  Spreckels 
Sugar  Co.  (1909)  155  Cal.  612,  102  Pae. 
937  (servant  not  warned  of  dangers  in 
new  place  of  worlt ) . 

The  foreman  of  a  department  in  a 
meat-packing  plant.  Lohman  v.  Swift 
d-  Co.  (1908)  105  Minn.  148,  117  N.  W. 
418  (plaintiff  ordered  to  repair  ma- 
chinery, and  it  was  started  while  he 
was  in  a,  dangerous  position). 

The  superintendent  of  a  power 
station.  Poor  v.  Madison  River  Poieer 
Co.  (1909)  38  Mont.  341,  99  Pac.  947 
(failure  to  inform  servant  of  danger 
from  charged  wires). 

The  superintendent  of  a  manufactur- 
ing plant.  Holland  v.  MoRae  Oil  & 
Fertiliser  Co.  (1910)  134  Ga.  678,  68 
S.  E.  555. 

The  superintendent  of  the  shipping 
department  of  a  salt  works.  Roberts  v. 
Fielder  Salt  Works  (1903)  —  Tex.  Civ. 
App.  — ,  72  S.  W.  618  (plaintiff  was 
struck  by  hoe  in  hands  of  the  superin- 
tendent) . 

A  head  sawyer  in  full  control  of  the 
machinery  and  saw  crew.  Eidner  v. 
Three  Lakes  Lumber  Go.  (1907)  45 
Wash.  323,  88  Pac.  326  (machinery  left 
in  such  condition  that  carriage  started 
without  warning). 

The  master  mechanic  of  a  steel  plant. 
Clegg  v.  Seaboard  Steel  Casting  Co. 
(1907)   34  Pa.  Super.  Ct.  63. 

(h)  Foremen  in  smelting  works. — 
A  foreman  having  absolute  control  of 
the  workmen  engaged  in  operating  the 
roasters  at  smelting  works,  who  assigns 
them  to  whatever  duties  he  thinks  fit, 
without  any  immediate  direction  or 
superintendence  of  any  one,  is  a  vice 
principal.  Consolidated  Kansas  City 
Smelting  d  Ref.  Co.  v.  Peterson  (1899) 
8  Kan.  App.  316,  55  Pac.  673  (switch 
thrown  in  such  a  way  as  to  injure  a 
subordinate  while  pushing  a  car ) . 

(i)  Employees  supervising  mining 
work. — ^A  jury  would  be  justified  in 
finding  that  an  employee  in  full  charge 
of  the  sinking  of  a  shaft  is  a  vice  prin- 
cipal. Deep  Min.  &  Drainage  Co.  v. 
Fitzgerald  (1895)  21  Colo.  533,  43  Pac. 
210  (order  to  clean  out  a  "missed"  hole 
below  a  safe  depth).  Compare  cases  in 
(c)  supra. 

An  employee  at  the  head  of  the  oper- 
ating department  of  a  mine,  authorized 
to  hire  and    discharge    the    men,    and 


direct  them  where,  when,  and  how  to 
work,  and  whose  authority  was  not 
altered  by  the  presence  of  the  owner,  is 
a  vice  principal.  Allen  v.  Bell  (1905) 
32  Mont.  69,  79  Pac.  582. 

A  foreman  in  entire  charge  of  the 
timbering  of  a  mine,  and  in  full  control 
of  the  timberman,  is  a  representative  of 
the  mine  owner.  Cripple  Creek  Min, 
Go.  v.  Brabant  (1906)  37  Colo.  423,  87 
Pac.  794;  Cripple  Greek  Min.  Co.  v. 
Fsteb   (1906)  37  Colo.  431,  87  Pac.  796. 

A  mine  foreman,  controlling  and 
directing  the  men,  is  a  vice  principal 
where  the  general  superintendent,  who 
was  his  only  superior,  had  no  personal 
relation  with  the  work  of  the  mine. 
Alaska  United  Gold  Min.  Co.  v.  Muset 

(1902)  52  C.  C.  A.  14,  114  Fed.  66 
(failure  to  provide  adequate  means  of 
escape) . 

A  mine  boss  who  has  control  of  a, 
miner's  work,  and  directs  how,  when, 
and  where  he  shall  work,  is  not  the 
miner's  fellow  servant.     Bane  v.  Irwin 

(1903)  172  Mo.  306,  72  S.  W.  522. 

(j)  Supervising  employee  under  mu- 
nicipality.— ^An  employee  of  a,  city  en- 
gaged in  shoveling  dirt  from  a  bank 
into  a  wagon  is  not  a  fellow  servant  of 
a  person  appointed  by  the  board  of  pub- 
lic works  of  the  city,  with  the  approval 
of  the  city  council,  to  take  charge  of  the 
work  on  the  streets,  with  authority  to 
employ  and  discharge  men,  and  control 
and  direct  the  work  in  its  entirety. 
Hathaway  v.  Des  Moines  (1896)  97 
Iowa,  333,  66  N.  W.  188  (petition  de- 
scribing an  employee  with  above  func- 
tions is  not  demurrable  as  it  shows  him 
to  be  a  vice  principal). 

The  following  have  also  been  held  to 
be  vice  principals: 

A  superintendent  in  full  control  of  a 
quarry  belonging  to  a  city,  with  power 
to  hire  and  discharge  the  workmen,  and 
not  joining  with  them  in  the  work.  Au- 
gusta V.  Ovoens  (1900)  111  Ga.  464,  36 
S.  E.  830  (ordered  two  laborers  to 
loosen  rock  at  a  place  where  the  plain- 
tiff, underneath,  would  be  endangered  if 
it  fell). 

A  street  commissioner  superintend- 
ing the  construction  of  a  bridge.  Le- 
banon V.  MoGoy  (1895)  12  Ind.  App. 
500,  40  N.  E.  700  (order  to  work  in  a 
dangerous  place ) . 

The  inspector  "of  the  municipal  water- 
works, engaged  in  supervising  the  con- 
struction  of   a   trench.     Ft.   Wayne   v. 
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Christie  (1901)  156  Ind.  172,  59  N.  E. 
385. 

A  foreman  upon  a  public  work  car- 
ried on  by  a  municipal  corporation 
which  intrusted  him  with  the  entire 
charge  of  details,  giving  him  the  direc- 
tion of  the  laborers  and  power  to  dis- 
charge them.  Stahl  v.  Duluth  (1898) 
71  Minn.  341,  74  N.  W.  143  (laborer 
ordered  to  pick  round  a  hole  in  which 
there  was  an  unexploded  charge  of 
dynamite) . 

(k)  Employees  concerned  with  the 
loading  of  vessels. — The  relation  of  a 
head  stevedore  of  a  steamship  com- 
pany to  his  subordinate  was  held  to  be 
for  the  jury,  where  there  was  some  evi- 
dence that  the  entire  duty  of  providing 
the  appliances  for  loading  and  unload- 
ing the  vessels  of  the  defendants  had 
been  intrusted  to  his  discretion,  and  the 
proof  which  tends  to  fix  upon  him  re- 
sponsibility for  the  selection  of  the  rig- 
ging, and  for  adjusting  and  working  it, 
also  tends  to  establish  the  fact  that  he 
was  clothed  as  to  these  duties  with  the 
ultimate  power  and  authority  of  the 
company.  MulloM  v.  Philadelphia  &  8. 
Mail  a.  8.  Co.  (1875)  78  Pa.  25,  21  Am. 
Eep.  2. 

Compare  Brown  v.  8ermett  (1885)  68 
Cal.  225,  58  Am.  Eep.  8,  9  Pac.  74, 
where  a  master  stevedore  was  held 
liable  for  the  negligence  of  his  foreman. 
See  §  1455,  note  3,  a/nte. 

An  employee  of  a  steamship  company, 
superintending  the  loading  of  a  ship, 
is  a  vice  principal.  Cheeney  v.  Ocean 
S.  8.  Co.  (1893)  92  Ga.  726,  19  S.  E.  33 
(here  the  delinquency  was  the  failure  to 
keep  a  promise  to  supply  a  "hatch-tend- 
er;" but  it  is  not  stated  whether  it  was 
simply  an  improper  disposition  of  an 
adequate  force,  or  the  omission  to  hire 
enough  assistants)  ;  Woodson  v.  Wm. 
Johnston  &  Co.  (1899)  109  Ga.  454,  34 
.S.  E.  587  ("walking  boss;"  for  facts  see 
§  1469,  note  2,  post). 

A  steamship  company  was  held  liable 
for  the  negligence  of  the  superintendent 
of  its  dock  in  McCamphell  v.  Cunard  8. 
.8.  Co.  (1893)  69  Hun,  131,  23  N.  Y. 
Supp.  477  (defective  arrangement  of  ap- 
pliances injured  stevedore).  But  the 
decision  was  reversed  in  (1895)  144  N. 
Y.  552,  39  N.  E.  637,  on  the  ground  that 
the  negligence  related  merely  to  the  de- 
tails of  the  work. 

A  foreman  superintending  the  loading 
of  a  ship  was  treated  as  a  vice  principal 
in  Anderson  v.  Elder    (1901)    105  La. 


672,  30  So.  120  (block  attached  to  boom 
was  not  properly  moused). 

(1)  The  commanding  officers  of 
ships. — On  the  authority  of  the  Ross 
Case  it  was  held  by  the  circuit  court  of 
appeals  that  the  master  of  a  steam- 
boat was  not  a  fellow  servant  of  the  en- 
gineer. The  Transfer  No.  4  (1894)  9  C. 
C.  A.  521,  20  U.  S.  App.  570,  61  Fed. 
364,  Reversing  on  this  point  (1893)  55 
Fed.  98  (collision  caused  by  nonobserv- 
ance  of  rules  as  to  signals).  It  is  to 
be  observed  that  the  Baugh  Case,  de- 
cided the  year  before  this  one,  is  not 
cited,  and  the  eflfect  of  that  decision  is 
still  a  matter  of  doubt,  as  regards  this 
class  of  employees.  See  chapter  Lxm., 
post. 

Other  rulings  have  also  been  made 
upon  the  authority  of  the  same  case. 

A  seaman  injured  by  the  breaking  of 
a  gasket  which  the  captain  knew,  from 
the  report  of  the  mate,  to  be  in  a  rotten 
condition,  was  allowed  to  maintain  a 
libel  in  admiralty  against  the  ship  to 
recover  damages  for  the  injury.  The  A. 
Beaton  (1890)  43  Fed.  592,  followed  in 
The  Julia  Fowler  (1892)  49  Fed.  277 
( mate  knew  that  a  rope  was  defective ) . 

A  pilot,  being  a  master  pro  hoc  vice, 
and  responsible  for  the  management 
and  navigation  of  the  vessel,  was  held 
hot  to  be  a  fellow  servant  of  a  deck- 
hand who  is  injured  by  his  derelictions 
of  duty  in  regard  to  such  management. 
The  Titan  (1885)  23  Blatchf.  177,  23 
Fed.  413  (collision  due  to  not  having  a 
lookout  properly  stationed). 

In  The  E.  B.  Ward  (1884)  20  Fed. 
702,  it  was  suggested,  obiter,  that  a  cap- 
tain was  a  vice  principal. 

The  master  of  a  barge,  with  full  au- 
thority to  direct  her  movements,  and 
to  hire  additional  help  when  needed, 
must  be  held  the  alter  ego  of  the  owner. 
Pennsylvania  R.  Co.  v.  Hartell  (1907) 
85  C.  C.  A.  335,  157  Fed.  667. 

Another  case  in  which,  though  not 
on  the  ground  of  his  being  a  depart- 
mental manager,  a  captain  was  held  to 
be  a  representative  of  the  shipowner, 
is  Thompson  v.  Hermann  (1879)  47 
Wis.  602,  32  Am.  Rep.  784,  3  N.  W. 
579.  There  it  was  held  that  a  seaman 
could  recover  where  the  captain,  who 
was  also  part  owner,  ordered  him  to 
adjust  the  rigging  in  a  dangerous  man- 
ner, and  the  seaman,  after  protesting 
and  suggesting  a  safer  method,  was  in- 
jured in  carrying  out  the  order.  In  a 
later  case  this  decision  was  said  to  have 
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1464.  [536]  Supervising  employees  held  not  to  be  heads  of  depart- 
ments.— The  delinquent  employees  mentioned  in  the  cases  collected 
below  were  expressly  held  not  to  be  departmental  vice  principals. 
These  rulings  are  referred  to  in  a  former  subtitle  (§  1448,  ante)  and 
are  tabulated  here  for  the  reason  that  they  will  serve  to  indicate  the 
downward  limits  of  the  doctrine  discussed  above.  The  remainder  of 
the  decisions  cited  in  the  section  just  specified  may  also  be  examined 
in  this  connection,  for  even  though  it  may  not  be  so  stated  in  terms, 
the  employees  there  named  must  be  taken  by  implication  not  to  be  vice 
principals  within  the  meaning  of  that  doctrine.^ 

been   "placed  mainly   on    the    peculiar  Hedley   v.   Pinkney    <&    Sons   8.    8.    Co, 

character  of  the   employment,   and   the  [1892]  1  Q.  B.  58,  61  L.  J.  Q.  B.  N.  S. 

relations   existing   between   the   master  179,  66  L.  T.  N.  S.  71,  40  Week.  Rep. 

and  a  common  seaman  of    a    merchant  113,  7  Asp.  Mar.  L.  Cas.  135,  56  J.  P. 

vessel   outside   of   port."        Mathews   v.  308,   affirmed   in    [1894]    A.   C.   222,   63 

Case   (1884)    61  Wis    491,  50  Am.  Rep.  L.  J.  Q,  B.  N.  S.  419,  6  Reports,  106, 

151,  21  N.  W.  513,  where  recovery  was  70  L.  T.  N.  S.  630,  42  Week.  Rep.  497, 

denied  to  a  mate  injured  by  the  negli-  7  Asp.  Mar.  L.   Cas.  483,  §  1446,  note 

gence  of  the  captain,  the  relations  be-  1,    (q)    ante. 

tween  these  two  employees  not  being  the        The  master  of  a  ship  is,  in  any  case, 

same  as  those  between  the  captain  and  a  representative  of  the  shipowner  in  re- 

the  seaman.  speet    to    the   performance    of   all    non- 

The   action   of   a  mate   injured  by  a  assignable    duties.      Walker   v.    Boiling. 

captain's  negligence  was  also  held  not  (1853)     22    Ala.    294     (employment    of 

maintainable    in    Caniff    v.    Blanchard  crew);  8carff  v.  Metcalf  (1887)   107  N., 

Xav.  Co.    (1887)   66  Mich.  638,  11  Am.  Y.  211,   1  Am.  St.  Rep.  807,   13  N.  E. 

St.  Rep.  541,  33  N.  W.  744.  796   (giving  medical  aid  to  crew). 

In    Olson   \.    Clyde    (1884)    32   Hun,        As  to  the  cases  in  which  the  captain, 

425,  it  seems  to  be  assumed,  arguendo,  undertakes  to  do  manual  work  himself, 

that  the  master  of  a  vessel  may  be  the  see  chapter  lxii.,  post, 
alter  ego  of  the  owners;  but  so  far  as        In  Washington  neither  the  mate  nor 

New  York  is  concerned,  this  is  certainly  the  captain   is   a  fellow  servant  of  an 

not  the  law.     See  §  1446,  note  1,  subd.  ordinary    seaman.      Keating    v.    Pacific 

(q),  ante.  Steam    Wlialing   Co.    (1899)    21   Wash. 

In  Ramsay  v.  Quinn   (1874)   Ir.  Rep.  415,  58  Pac,  224    (order  to  furl  sail  in 

8    C.    L.    322     ( seaman   drowned   while  a  dangerous  manner ) .     The  Ross  Case 

obeying  an  order  to  abandon  the  ship),  (subd.  [b.],  supra)   was  cited.    But  this, 

it  was  held  that  a  demurrer  based  on  certainly  does  not  support  the  conclu- 

the  theory  that  the  captain  of  a  ship  sion  that  a  mate  is  a  vice  principal, 
was  a  mere  fellow  servant  of  one  of  the        l  The  boss  of  a  small  gang  of  ten  or 

crew  should  be  overruled.  fifteen  men  engaged  in  making  repairs. 

The  following  passage  from  Story  on  upon  a  railroad  over  a  distance  of  three 

Agency,   7th  ed.  §   116,  was  relied  on:  sections,  aiding  the  regular  gang  upon 

The  captain  of  a  ship  is  "clothed  with  each     section     as     occasion     demands, 

the  character  of  a  special  employer  or  Northern  P.  B.  Co.  v.  Peterson   ( 1895 ) 

owner  of  the  ship,  and  representing  not  162  U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct. 

merely    the    absolute    owner    {dominus  Rep.  843,  reversing   (1892)   51  Fed.  182 

navis),  but  also  the  temporary  owner,  (careless  application  of  brake);    Good- 

or  charterer  for  the  voyage    {exercitor  well  v.   Montana   C.  R.   Go.    (1896)    18 

navis).     In  short,  our  law  treats  him  Mont.  293,  45   Pac.  210    (negligence  in 

as  having  a  special  property  in  the  ship,  directing  the  work), 
and  entitled  to  the  possession  of  it,  and        A  foreman  of   carpenters,  subject  to 

not  as  having  the  mere  charge  of  it,  as  the  bridge   superintendent,   and   merely 

H,  servant."  deputed  to  take  down  a  building.    Cleve- 

But   this   ruling  was   disapproved   in  land,   C.   C.  d  St.  L.  R.   Co.  v.  Broiotk 
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(1896)  20  C.  C.  A.  147,  34  U.  S.  App. 
759,  73  Fed.  970. 

A  foreman  working  on  the  construc- 
tion of  a  bridge,  with  two  superiors  be- 
tween him  and  his  employers.  Kelly  v. 
Jutte  &  F.  Go.  (1899)  98  Fed.  380. 

One  who  is  merely  in  charge  of  a  crew 
of  men  for  the  construction  of  a  par- 
ticular piece  of  work.  Hughes  v. 
Leonard  (1901)  199  Pa.  123,  48  Atl. 
862. 

A  foreman  of  car  repairers,  under  a 
master  car  builder  who  is  himself  under 
the  control  of  the  master  mechanic. 
Grady  v.  Southern  B.  Go.  (1899)  34  C. 
C.  A.  494,  92  Fed.  491. 

The  general  foreman  of  railway  shops, 
under  a  master  mechanic.  Gaynon  v. 
Durlcee  (1898)  31  C.  C.  A.  306,  52  U. 
S.  App.  587,  87  Fed.  302. 

A  general  yard  master  in  full  control 
of  a  yard.  Gincinnati  N.  0.  &  T.  P. 
R.  Co.  V.  Gray  (1900)  50  L.E.A.  47, 
41  C.  C.  A.  535,  101  Fed.  623;  Thomas 
V.  Gincinnati,  N.  0.  &  T.  P.  R.  Go. 
(1899)  97  Fed.  245. 

A  road  master.  O'Niel  v.  Great 
Northern  R.  Go.  (1900)  80  Minn.  27, 
51  L.R.A.  532,  82  N.  W.  1086.  See, 
however,  summary  of  Minnesota  deci- 
sions in  chapter  LXiii.,  post. 

A  track  foreman.  Spancaice  v.  Phil- 
adelphia &  R.  R.  Go.  (1892)  148  Pa. 
184,  33  Am.  St.  Rep.  821,  23  Atl.  1006. 

A  yard  master.  Pennsylvania  Go.  v. 
Fishack  (1903)  59  C.  C.  A.  269,  123 
Fed.  465. 

An  employee  who  commonly  acts  for 
the  yard  master.  Kirk  v.  Atlanta  & 
G.  Ai/r-Une  R.  Go.  (1886)  94  N.  C. 
625,  55  Am.  Rep.  621.  Assuming  the 
delegation  of  functions  to  have  been 
complete  in  this  case,  it  scarcely  seems 
consistent  with  the  other  decisions  in 
this  state  (see  summary,  chapter  Lxni., 
post),  when  construed  in  connection 
with  the  general  principle  that  a  serv- 
ant deputed  to  act  for  an  absent  su- 
perior bears  the  same  relation  as  the 
latter  to  his  subordinates.  Compare, 
however.  Provost  v.  Citizens'  Ice  &  Re- 
frigerating Go.  (1898)  185  Pa.  617,  64 
Am.  St.  Rep.  659,  40  Atl.  88;  Durst  v. 
Carnegie  Steel  Go.  (1896)  173  Pa.  162, 
33  Atl.  1102,  cited  infra. 

The  foreman  of  one  of  several 
switching  crews  engaged  in  the  yard  of 
a  railroad  company,  under  the  general 
control  of  a  yard  master.  Harley  v. 
Louisville  &  N.  B.  Go.  (1893)  57  Fed. 
144,  following  the  Baugh  Case. 


A  gang  boss  in  a  railway  shop,  under 
a  master  mechanic.  MoBride  v.  Union 
P.  R.  Go.  (1889)  3  Wyo.  247,  21  Pac. 
687. 

A  station  agent.  Broion  v.  Minne- 
apolis &  St.  L.  R.  Go.  (1884)  31  Minn. 
553,  18  N.  W.  834  (neither  in  general 
control  of  the  business  nor  of  a  special 
branch  of  it,  but  simply  charged  with 
a  special  duty) . 

A  telegraph  operator.  Dealey  v.  Phil- 
adelphia &  B.  R.  Co.  (1886)  2  Sadler 
(Pa.)  224,  21  W.  N.  C.  45,  4  Atl.  170; 
Monaghan  v.  New  York  0,  &  H.  R.  R, 
Co.  (1887)  45  Hun,  113.  In  the  last- 
cited  case  the  telegraph  operator  was 
charged  with  important  duties  at  a  cer- 
tain point,  imposing  upon  him  the  con- 
trolling and  directing  of  the  movements 
of  trains  there,  within  the  system  which 
the  rule  provided  for  that  particular 
locality;  but  the  court  held  the  service 
required  of  him  was  within  the  sub- 
ordinate to  a  department  of  the  business 
of  the  company,  and  that,  although  in 
the  performance  of  this  service  he  neces- 
sarily exercised  discretion  and  judg- 
ment in  giving  preference  by  signal  in 
the  movement  of  trains  on  to  a  single 
track,  with  a  view  to  the  safety  and 
protection  of  persons  and  property,  and 
for  the  orderly  operation  of  the  road, 
that  did  not  make  his  judgment  that  of 
the  company,  as  between  it  and  its  em- 
ployees. 

That  there  is  nothing  in  his  official 
character  to  make  a  mere  telegraph 
operator,  as  distinguished  from  a  train 
despatcher,  a  head  of  a  department,  is 
also  implied  in  a  portion  of  the  reason- 
ing of  the  court  in  Baltimore  &  0.  B. 
Co.  V.  Camp  (1895)  13  C.  C.  A.  233, 
31  U.  S.  App.  213,  65  Fed.  952.  But 
the  representative  character  of  these 
employees  is  usually  denied  on  the 
ground  that  they  are  discharging  the 
functions  of  mere  servants.     See  §  1541, 


An  engineer  in  charge  of  the  motive 
power  of  an  elevator  in  which  other  em- 
ployees are  carried  to  and  from  their 
work.  Woloott  V.  Studehaker  (1887) 
34  Fed.  8. 

A  foreman  subject  to  the  order  of  a 
yardmaster.  Fraker  v.  St.  Paul,  M.  & 
M.  B.  Co.  (1884)  32  Minn.  54,  19  N. 
W.  349. 

A  chief  engineer  who  has  general 
charge  of  an  engine  room  and  a  depart- 
ment, with  power  to  give  orders  to  the 
men  in  the  department,  and  to  engage 
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men  for  short  jobs,  in  the  manager's 
absence.  Prevost  v.  Citizens'  Ice  &  Re- 
frigerating Co.  (1898)  185  Pa.  617,  64 
Am.  St.  Eep.  659,  40  Atl.  88. 

The  foreman  in  charge  of  the  bleach- 
ing department  of  a  mill.  Bryant  v. 
Gaffney  Mfg.  Co.  (1906)  75  S.  C.  487, 
56  S.  E.  9. 

A  foreman  in  a  woolen  mill,  some- 
times called  a  "boss  machinist"  and 
sometimes  a  "master  mechanic,"  who 
was  obliged  to  consult  the  superintend- 
ent as  to  any  important  alteration. 
Stevens  v.  Chamberlin  (1900)  51  L.R.A. 
513,  40  C.  C.  A.  42,  100  Fed.  378. 

The  foreman  of  a  press  room,  with 
power  to  hire  and  discharge  men.  Doerr 
V.  Daily  News  Pub.  Go.  (1906)  97  Minn. 
248,  106  N.  W.  1044. 

A  foreman  of  a  gang  at  a  factory. 
Casey  v.  Pennsylvania  Asphalt  Paving 
Co.  (1901)   198  Pa.  348,  47  Atl.  1128. 

A  foreman  in  charge  of  men  construct- 
ing a  sewer,  with  authority  to  hire  and 
discharge  them,  under  the  supervision 
of  a  superintendent  of  sewer  construc- 
tion, who  is  himself  subject  to  the  in- 
structions of  the  city  engineer,  as  gen- 
eral superintendent  of  all  public  works. 
Minmeapolis  v.  Lundin  (1893)  7  C.  C. 
A.  344,  58  Fed.  525,  19  U.  S.  App.  245, 
following  the  Baugh  Case. 

An  engineer  in  general  charge  of  a 
steam  shovel  and  gang  of  eight  men  in 
a  gravel  pit,  who  hired  and  discharged 
the  men,  and  had  full  control  of  the 
operations  of  the  shovel.  Jemming  v. 
Great  Northern  B.  Co.  (1905)  96  Minn. 
302,  1  L.E.A.(N.S.)  696,  104  N.  W. 
1079. 

A  subordinate  foreman  who  is  not  in- 
vested with  any  of  the  duties  of  the 
vice  principal,  while  absent,  and  is 
merely  instructed  to  call  upon  him  to 
provide  against  danger,  if  any  should 
arise.  Durst  v.  Carnegie  Steel  Co. 
(1896)  173  Pa.  162,  33  Atl.  1102. 

An  employee  having  direction  of  the 
actual  work  of  removing  a  telephone 
line.  American  Teleph.  &  Teleg.  Co.  v. 
Bower  (1897)  20  Ind.  App.  32,  49  N. 
E.  182  (here  the  work  was  ordered  by 
the  company's  district  superintendent, 
and  planned  by  its  district  chief) . 

A  foreman  of  carpenters,  working  for 
a  corporation.  Dewey  v.  Parke  D.  & 
Co.   (1889)   76  Mich.  631,  43  N.  W.  644. 

The  underground  manager  of  a  mine. 
Wilson  V.  Merry  (1868)  L.  E.  1  H.  C. 
Sc.  App,  Cas.  326,  19  L.  T.  N.  S.  30,  2 
Paterson,  Sc.  App.  Cas.  1597,  6  Maph. 


Sc.  Sess.  Cas.  84,  19  Eng.  Rul.  Cas. 
132. 

The  foreman  of  the  employees  work- 
ing in  and  immediately  around  a  phos- 
phate rock  crushing  machine,  and  the 
foreman  of  a  gang  pushing  a  car  to  the 
mill,  are  fellow  servants  of  a  laborer  en- 
gaged in  shoveling  up  the  scattered 
phosphate  at  the  mill,  where  both  fore- 
men are  under  the  orders  of  a  general 
superintendent.  Wilson  v.  Virginia- 
Carolina  Chemical  Co.  (1907)  78  S.  C. 
381,  58  S.  E.  1019. 

The  conductor  of  a  passenger  train 
cannot  be  regarded  as  in  a  separate  de- 
partment of  service  from  a,  brakeman  of 
a  freight  train,  so  as  to  render  the  rail- 
road company  liable  for  injury  to  the 
latter  by  his  negligence.  Louisville  & 
N.  R.  Co.  V.  Dillard  (1905)  114  Tenn. 
240,  69  L.R.A.  746,  108  Am.  St.  Eep. 
894,  86  S.  W.  313,  4  Ann.  Cas.  1028. 

A  foreman  in  a  wheel  factory,  al- 
though having  general  supervision  over 
the  men  in  the  foundry  department,  is 
not  the  head  of  a  department,  where 
there  is  another  foreman  over  another 
department  of  the  plant,  and  a  general 
superintendment  over  the  entire  busi- 
ness. Portas  V.  Griffin  Wheel  Co. 
(1908)  87  C.  C.  A.  544,  160  Fed.  648. 

In  Atlantic  Coast  Line  R.  Co.  v.  Beaz- 
ley  (1908)  54  Fla.  311,  45  So.  761,  the 
view  taken  in  the  Ross  Case  was  fol- 
lowed, and  it  was  held  that  the  con- 
ductor in  charge  of  a  railroad  train  is 
not  a  fellow  servant  with  brakemen  and 
flagmen  employed  on  such  train,  but,  as 
to  them,  occupies  the  position  of  vice 
principal. 

Although  the  making  up  of  a  train 
was  outside  the  scope  of  the  conductor's 
duty,  yet  the  railroad  company  may  be 
liable  for  injuries  to  a  bral^eman  due  to 
the  conductor's  ordering  him  to  couple 
the  hose  between  the  cars,  and  then  fail- 
ing to  warn  him  of  the  approach  of  an 
engine,  where  the  officials  of  the  rail- 
road were  cognizant  of  his  custom  of 
taking  part  in  the  making  up  of  the 
train.  Edgar  v.  New  York,  N.  H.  <6  H. 
R.  Go.  (1905)  188  Mass.  420,  74  N.  E. 
911. 

In  Maryland  it  has  been  held  that  a 
divisional  train  despateher  on  a  rail- 
way is  a  fellow  servant  of  an  engineer. 
Norfolk  &  W.  R.  Co.  v.  Hoover  (1894) 
79  Md.  253,  25  L.EA.  710,  47  Am.  St. 
Eep.  392,  29  Atl.  994.  The  ground  taken 
being  that  the  management  of  the  di- 
vision upon  which  the  negligent  servant 


§  1464] 


VICE  PRINCIPALSHIP— TEST  OF  RANK. 


4283 


was  train  despatcher  liad  been  commit- 
ted to  him,  as  he  was  a  subordinate  ap- 
pointed by  the  superintendent,  and  that, 
though  he  had  charge  of  the  trainmen 
and  of  the  movements  of  trains  on  his 
division,  and  could  employ  and  discharge 
flagmen  and  brakemen,  it  was  not  shown 
that  the  master  had  relinquished  all 
supervision  of  the  work  on  that  di- 
vision, and  intrusted  its  direction  as 
well  as  the  procuring  of  materials  and 
machinery  and  other  instrumentalities 
necessary  for  the  service  to  his  judg- 
ment and  discretion.  That  this  ruling, 
if  construed  as  an  imqualifled  assertion 
of  a  general  doctrine  as  to  the  position 
of  a  train  despatcher,  is  contrary  to  the 
weight  of  authority  in  most  jurisdic- 
tions, will  be  shown  in  §  1507,  subd. 
a,  post.  These  adverse  cases,  however, 
are  almost  all  founded  on  the  theory 
that  the  controlling  of  the  movements 
of  trains  is  a  nonassignable  function  of 
the  railway  company;  and,  as  the  neg- 
ligence here  alleged  was  merely  that  the 
despatcher  had  sent  out  unfit  brakemen 


with  a  train,  and  these  were  not  em- 
ployed by  him,  but  by  the  division 
superintendent,  the  decision  is  not  nec- 
essarily repugnant,  upon  its  facts,  to 
those  in  other  states.  If  the  default 
had  had  relation  to  the  movement  of 
trains,  the  trend  of  judicial  opinion  in 
Maryland  (see  §  1458,  ante  and  chap- 
ter Lxm.,  post)  seems  to  leave  it  an 
open  question  whether  the  servant 
would  not  have  been  allowed  to  recover. 
In  an  Irish  case  it  has  been  held 
that,  in  the  absence  of  evidence  to  show 
that  the  general  traffic  manager  of  a 
railway  company  occupies,  towards  the 
company,  the  position  of  a  vice  prin- 
cipal, he  is  to  be  taken  as  a  fellow  serv- 
ant of  a  milesman  (i.e.,  track  walker) 
employed  by  the  same  company.  Con- 
way  V.  Belfast  &  N.  Counties  R.  Co. 
(1877)  Ir.  Rep.  11  C.  L.  345  (Exch. 
Cham.),  affirming  (1895)  Ir.  Rep.  9  C. 
L.  498.  But  this  decision,  which  rests 
on  Wilson  -v.  Merry  (§  1457,  ante),  is 
contrary  to  the  general  current  of  Amer- 
ican authority. 


CHAPTEE  LXII. 

FOE  WHAT  ACTS  OF  SUPERIOR  SERVANTS  A  MASTER  IS  RESPONSIBLE. 

1465.  Necessity  of  proving  that  the  act  or  omission  which  caused  the  injury 

was  negligent. 

1466.  Responsibility  of  the  master  considered  with  relation  to  the  scope  of  the 

authority  or  employment  of  the  superior  servant. 
a.  Generally. 
6.  Wilful  acts  of  vice  principals. 

1467.  Distinction  between  official  and  nonofficial  acts  of  supervising  employees; 

generally. 

1468.  Distinction  considered  with   relation  to  the  doctrine  that  the  nature  of 

the  negligent  act  is  the  test  of  liability. 

1469.  Breach  of  non-delegable  duties  by  any  superior  servant,  master  liable  for. 

1470.  Issuance  of  orders  deemed  to  be  an  official  act. 

1471.  Failure   to   protect   subordinates   from  transitory   dangers   deemed   to   be 

official  negligence. 

1472.  Theory   that   a  vice   principal   does   not   represent  the   master   except  in 

so  far  as  he  is  discharging  some  non-delegable  duty. 

1473.  Theory  that  a  vice  principal  does  not  act  as  the  master's  representative- 

when  he  engages  in  manual  labor. 

1474.  Qualifications  of  this  theory. 

1475.  Theory  that  a  vice  principal   represents   the  master  even  when  he  par- 

ticipates in  manual  labor. 

1476.  Discussion  of  the  doctrine  of  the  dual  capacity  of  vice  principals. 

a.  With   reference   to   the   standpoint   of   the   courts   which  reject  the- 

superior  servant  doctrine. 
J.  With  reference  to  the  superior  servant  doctrine. 

1465.   [536a]  Necessity  of  proving  that  the  act  or  omission  which 

caused  the  injury  was  negligent.—   In  the  great  majority  of  the  cases 

which  the  defense  of  common  employment  is  raised,  the  question 

whether  the  act  or  omission  from  which  the  injury  resulted  was 

culpable  is  not  one  of  those  which  is  submitted  for  the  consideration 

of  the  court  of  review.     It  is  clear,  however,  that  this  preliminary 

issue  must  be  settled  in  the  plaintiff's  favor  before  the  defense  can 

become  a  material  factor  in  the  investigation.    In  the  note  below  are 
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collected  some  decisions  in  which  it  has  been  held  that  negligence  was 
or  was  not  an  inference  in  point  of  law.-' 


1  (a)  Negligence  held  to  he  for  jury. — ■ 
Negligence  on  the  part  of  the  super- 
intendent of  a  railroad  towards  an  en- 
gineer who  was  killed  by  the  falling  of 
a  locomotive  through  a  burning  trestle 
is  established  by  evidence  that  he  was 
notified  by  a  county  road  superintend- 
ent, about  two  and  a  half  hours  before 
the  accident  occurred,  that  a  fire  was 
raging  on  the  road,  but  sent  no  one  to 
notify  the  train,  which  he  knew  was  ap- 
proaching, of  the  danger,  and  did  not 
go  himself  in  time  to  reach  the  dan- 
gerous point  until  after  the  accident. 
Bateman  v.  Peninsular  R.  Oo.  (1898) 
20  Wash.  133,  54  Pac.  996. 

The  question  as  to  whether  a  section 
master  was  guilty  of  negligence  render- 
ing the  company  liable  for  injuries  sus- 
tained by  a  section  hand  in  attempt- 
ing to  get  a  hand  car  off  the  track  and 
out  of  the  way  of  an  approaching  train 
is  for  the  jury  upon  evidence  that,  with 
knowledge  that  an  express  train  which 
was  due  had  not  passed,  he  ordered  the 
car  to  be  placed  upon  the  track,  promis- 
ing the  men  to  keep  watch  of  the  train, 
and  that,  upon  seeing  the  train  ap- 
proach around  a  curve,  he  ordered  the 
crew  to  remove  the  hand  car.  John.ton 
V.  Southern  R.  Oo.  (1898)  122  N.  C. 
955,  29  S.  E.  784. 

In  an  action  by  an  employee  for  per- 
sonal injuries  received  by  the  fall  of  a 
pile  driver,  evidence,  although  contra- 
dicted, that  the  foreman  ordered  plain- 
tiff to  the  top  of  the  pile  driver,  some 
30  feet  high,  to  oil  the  wheel,  and  that, 
while  he  was  on  the  same  with  the  ham- 
mer near  the  top,  other  employees  be- 
gan moving  it  at  the  foreman's  order 
br  ''pinching"  it  with  crowbars,  and 
that  only  one  man  was  in  charge  of  the 
guy  rope,  although  two  were  necessary 
to  properly  stay  it  while  being  moved, 
— is  sufficient  to  sustain  a  judgment  for 
plaintiff.  Fremont,  E.  &  M.  Valleii  R. 
Go.  V.  Leslie  (1894)  41  Neb.  159,  59  N. 
W.  559. 

A  foreman  is  negligent  in  undertak- 
ing to  move  a  car  when  a  pair  of  wheels 
are  off  the  track,  as  a  result  of  which 
an  employee  is  caught  between  such  car 
and  other  cars  standing  on  an  adjoin- 
ing track,  and  killed.  Chicago  d  E.  I. 
R.  Co.  y.  Driscoll  (1897)  70  111.  App. 
fll. 


(b)  'Negligence  not  established. — A 
message  by  a  train  despatcher  to  a  con- 
ductor to  "get  orders"  at  a  certain  sta- 
tion was,  as  matter  of  law,  an  adequate 
provision  to  secure  his  train  against  col- 
lision with  another,  where  it  appears 
that  this  form  of  order  was  in  frequent 
use  on  the  road,  and  was  understood  to 
mean  that  the  train  to  which  it  related 
should  be  held  at  the  station  specified 
until  fresh  instructions  were  received. 
The  sufficiency  of  such  an  order  as  to 
the  movement  of  a  train  cannot  be  test- 
ed by  the  fact  that  a  collision  occurred 
through  its  disobedience  by  the  con- 
ductor and  engineer.  Chicago,  St.  L. 
d  N.  0.  R.  Co.  V.  Doyle  (1883)  60  Miss. 
977. 

The  conductor  of  a  freight  train  is 
not  guilty  of  negligence  in  signaling  the 
engineer  to  move  the  train  forward  for 
the  purpose  of  easing  up  upon  a  coup- 
ling pin,  after  giving  instructions  to  his 
subordinates  to  open  a  switch,  cut  off 
a  flat  car,  and  place  it  upon  a  side 
track,  since  he  has  a  right  to  presume 
that  his  subordinates  have  obeyed  his 
order  and  are  in  a  position  safely  and 
properly  to  uncouple  the  cars  as  di- 
rected. Hudaon  v.  Charleston,  C.  &  C. 
R.  Co.   (1893)  55  Fed.  248. 

A  conductor  who  is  on  a  train  while 
a  running  switch  is  in  progress  cannot 
be  held  negligent  on  the  ground  that 
the  speed  of  the  engine  is  unexpectedly 
rapid  at  the  moment  of  the  uncoupling, 
when  it  has  always  been  usual  for  the 
engineer  to  control  the  speed,  and  it 
is  his  duty  to  do  so.  The  conductor  has 
the  right  to  rely  on  the  performance  of 
that  duty.  hai<e  Shore  <&  M.  8.  R.  Co. 
V.  Knittal  (1878)  33  Ohio  St.  468. 

A  train  master  is  not  negligent  in  or- 
dering cars  to  be  taken  out  of  a  train 
without  seeing  specially  that  a  brake- 
man  engaged  in  coupling  cars  is  warned, 
since  he  has  a  right  to  assume  that  his 
orders  will  be  properly  carried  out. 
Martin  v.  CUcaao  d  A.  R.  Go.  (1895) 
65  Fed.  384.  The  court  said:  "The 
order  in  and  of  itself  was  a  perfectly 
proper  one ;  one  which  the  situation  and 
circumstances  required  to  be  given.  The 
fault,  if  any,  which  resulted  in  the 
plaintiff's  injuries,  attended  the  execu- 
tion of  the  order  as  an  incident  of  that 
act,    and   was   not   naturally   or  neces- 
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sarily  inherent  to  or  resultant  from  the  cars  are  brought  out  of  the  car  house 

order."  on  time  each  morning  and  started  for 

There  was  no  negilgence  in  placing  a  their  regular  trips  with  the  proper  men 

lumber  car  dangerous  to  mount  and  pass  in   charge,   is   not  guilty   of   negligence 

over,  next  behind  the  cars  equipped  with  towards  the  gripman  of  one  of  such  cars 

air  brakes,  which  were  immediately  in  when  first  brought  out  on  an  important 

the  rear  of  the  engine,  where  it  was  un-  street,  in  failing  to  observe  the  latter's 

necessary   for   the   brakeman   to    climb  presence  on  the  car,  or  to  look  to  the 

over  it,  and  the   only  brake  to  be  set  rear  of  the  car  before  starting  it  for 

thereon  could  be  reached  from  the  car  the  purpose  of  making  room  for  other 

following.     The  safety  of  the  brakeman  cars,  where  he  was  required  to  keep  a 

could  not  have  been  more  effectively  se-  close  lookout  in  front,  and  had  no  rea- 

eured  if  the  car  had  been  placed  in  the  son  to  suspect  that  the  gripman  would 

middle  of  the  train,  where  it  could  have  get  on  the  car  in  such  a  manner  as  to 

been  worked  up  to  from  both  ends  of  make  it  dangerous  to  start  it.     Keoiim 

the   train   by   the    front   and   the    rear  v.  St.  Louis  R.  Go.   (1897)   141  Mo.  86, 

brakeman.     Harris  v.  Chesapeake  &  0.  41  S.  W.  926. 

R.  Go.   (1895)   2  Va.  Dec.  248,  23  S.  E.        The  mere  fact  that  a  vice  principal 

219.  hurried  his  subordinates  at  their  work, 

Trainmen  have  a  right  to  rely  on  the  and  used  oaths  in  giving  directions, 
observance  of  a  rule  that  watch  should  does  not  show  negligence.  Goyne  v. 
be  kept  while  repairs  are  being  made  Vmon  P.  R.  Co.  (1889)  133  U.  S.  370, 
under  a  car,  and  are  not  negligent  in  33  L.  ed.  651,  10  Sup.  Ct.  Rep.  382. 
backing  a  train  against  a  car  which,  so  A  direction  to  the  engineer  by  a  vice 
far  as  may  be  inferred  from  the  absence  principal  in  a  harsh  and  loud  tone,  to 
of  a  watchman,  is  not  undergoing  re-  hoist  a  loaded  scaleboard,  as  a  team 
pairs.  Renfro  v.  Chicago,  R.  I.  d  P.  is  waiting,  is  not  negligence  which  will 
R.  Co.  (1885)  86  Mo.  302  (car  repairer  render  the  employer  liable  for  an  in- 
injured  ) .  jury  to  a  fellow  servant  of  the  engineer, 

A  section  foreman  is  not  negligent  in  caused    by    the    latter's    applying    the 

ordering  the  section  hands  to  get  a  hand  steam  and   hoisting  the  scaleboard  too 

car  on  which  they  have  been  riding,  oS  quickly.       Griffin    v.     Glen     Mfg.     Co. 

the   track   on   discovering    a   passenger  (1893)   67  N.  H.  287,  30  Atl.  344.    The 

train    approaching.      On    the    contrary,  court  said:     "The  direction  to  the  en- 

the  failure  to  give  such  an  order  would  gineer  was  not  a  command  to  hoist  the 

be  culpable.      Chicago   &  A.   R.  Go.  v.  scaleboard  improperly,  nor  more  quickly 

Golte  (1897)  71  111.  App.  414.  than   usual.     He  could   not  reasonably 

The  instantaneous  stopping  of  a  work  understand  he  was  to  act  in  such  man- 
train  without  warning  to  a  section  hand  ner  as  to  endanger  the  safety  of  others, 
standing  on  the  platform  of  a  caboose  He  was  not  commanded  to  do  an  unlaw- 
was  not  negligence  rendering  the  com-  ful  act,  nor  a  lawful  act  in  an  improper 
pany  liable  for  injuries  to  the  section  m.anner.  There  was  nothing  in  the  fact 
hand  from  being  thrown  from  the  plal-  that  a  team  was  waiting,  that  required 
form,  where  he  knew  that  the  train  was  undue  haste  in  hoisting  the  board.  That 
to  be  moved  forward  a  car's  length,  was  the  only  reason  given  by  Perry  to 
Union  P.  R.  Go.  v.  Doyle  (1897)  50  the  engineer  to  attend  to  the  duty  as- 
Neb.  555,  70  N.  W.  43.  signed  to  him.     There  was  no   danger 

A  railroad  company  is  not  liable  for  of  injury  to  the  team,  nor  from  it,  by 

injuries  to  an  employee  engaged  in  con-  collision   or   otherwise.      The   negligent 

structing  a  bridge,  incurred  while  in  a  manner  of  hoisting  the  board  was  the 

dangerous    position   to   which   he   went  act  of  the  engineer,  and  not  of  Perry." 
upon  his  understanding  that  he  was  or-        A  foreman  of  a  foundry  is  not  guilty 

dered  there  by  motions  of  the  foreman  of  negligence  in  attempting  to  empty  a 

in    fact    not    made    for    such    purpose,  ladle  full  of  molten  metal  into  a  per- 

where  the  foreman  did  not  know  that  feet  one  upon  learning  that  the  former 

he  was  in  such  place,  and  proceeded  with  is  beginning  to  leak,   when   his   act  is 

the    work    causing    the    injuries.      Mc-  not  manifestly  improper,  and  he  has  no 

Carthy  v.   Chicago,  B.  I.  &  P.  R.   Go.  reason  to  anticipate  a  fall  of  the  ladle, 

(1891)  83  Iowa,  485,  50  N.  W.  21.  resulting  in  injury  to  a  workman.    Mar- 

The  foreman  of  a  cable-car  company,  tin  v.  Cook   (1891)   37  N.  Y.  S.  R.  733, 

whose  special  duty  it  is  to  see  that  the  14  N.  Y.  Supp.  329. 
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1466.  [537]  Responsibility  of  the  master  considered  with  relation  to 
the  scope  of  the  authority  or  employment  of  the  superior  servant. — 
a.  Generally. — The  distinction  between  things  which  are  and  which 
are  not  incidental  to  the  discharge  of  the  official  functions  of  a  vice 
principal  is  illustrated  under  one  of  its  aspects  by  the  eases  which 
embody  the  doctrine  that  his  acts  or  orders  are  not  imputable  to  his 
employer,  except  in  so  far  as  they  are  shown-  to  have  been  performed 
or  given  within  the  scope  of  his  authority,  either  express  or  implied. 
Whether  the  master  can  be  charged  with  liability  on  this  footing  is 
a  matter  to  be  determined  by  an  application  of  the  same  tests  as  in 
actions  brought  by  third  persons.  For  a  general  discussion  of  those 
tests  the  reader  is  referred  to  the  later  chapters  in  which  the  right  of 
such  persons  to  reciver  damages  is  treated.  See  also  §  1427a,  ante, 
and  §  1642,  post. 

The  liability  of  the  employer  is  manifestly  negatived,  if  it  appears 
that  the  act  or  order  in  question  had  no  relation  to  his  business.^ 

A   foreman   in   a   car  repair   shop   is  its  noise  mi^ht  frighten  the  engineer  or 

not  guilty  of  negligence  in  selecting  a  iireman.    It  is  not  possible  to  segregate 

bolt  to  be  driven  through  the  floor  of  this  one  continuous  act  so  that  it  could 

the  car,  which  is  1  inch  longer  than  is  be  said  that  in  part  of  it  the  servant 

needed,  by  which  an  employee  under  the  was  acting  for  himself  and  in  another 

car  is  injured,  where  bolts  are  frequent-  part  he  was  acting  for  his  master.     In 

ly  used   somewhat  longer  than  are   re-  truth  it  was  conceived,  set  in  motion, 

quired,   and  a  bolt  of  a  proper  length  and  consummated  in  furtherance  alone 

would  project  IJ  inches  below  the  hot-  of  the  servant's  own  purpose,   entirely 

torn  of  the  car.     Holtz  v.  Great  North-  disconnected   from   any   duty   whatever 

em  R.  Co.   { 1897 )   69  Minn.  524,  72  N.  imposed  by  his  employment."    The  court 

W.  805.  declined  to  follow  Pittsburgh,  O.  &  St. 

iln  Sullivan  v.  Louisville  d  N.  R.  Co.  L.  B.  Co.  v.  Shields  (1890)  47  Ohio  St. 

(1903)   115  Ky.  447,  103  Am.  St.  Rep.  387,  8  L.E.A.  464,  21  Am.  St.  Rep.  840, 

330,  74  S.  W.  171,  the  defendant  was  24  N.  E.  658,  where  the  liability  of  a 

held  not  to  be  liable  to  a  switchman  in-  railway   company  for  injuries   received 

jured   by    the    explosion    of    a    torpedo  by  a  child  who  had  exploded  a  torpedo 

which  his  foreman  had,  as  a.  practical  negligently  left  upon  the  track  by  some 

joke,  placed  on  a  rail  in  front  of  the  trainmen  for  the  purpose  of  frightening 

engine.     Counsel  for  plaintiif  admitted  certain    persons    was    aflRrmed    on    the 

that  in  placing  the  torpedo  on  the  track,  ground    that    the   torpedo    was    an    es- 

the  foreman  was  acting  outside  of  his  sentially  dangerous  instrumentality,  for 

employment,    and    that    tSiis    act    was  the  handling  of  which  by  its  servants 

not  imputable  to  the  defendant,  but  it  the  company  was  absolutely  liable, 
was  argued  that  liability  was  predicable       In  Ray  v.  Keene  (1897)   19  App.  Div. 

in  respect  of  his  failure  to  remove  the  147,  45  N.  Y.  Supp.  896   (affirmed  with- 

torpedo,  because  he  knew  that  it  was  on  out  opinion  in  [1899]  160  N.  Y.  706,  57 

the  track,  and  almost  certain  to  explode,  N.  E.  1123),  the  defendants  were  held 

and  possibly  do  injury.     The  court  re-  not  to  be  liable  for  injuries  to  a  jockey 

jected  this  contention,  saying:     "While  employed  under  the  legal  age  who  was 

the   argument   is   specious,   its   applica-  required  by  their  horse  trainer  who  had 

tion    is    not    practical.  The   act   of    the  authority  to   hire  the  necessary  stable 

foreman    in    placing    and    leaving    the  boys  and  jockeys,  to  ride  a  horse  belong- 

torpedo  on  the  track  was  one  continuing  ing    to    a    third    person,    without    the 

act,  having  in  view  but  one  object,  name-  knowledge    of    defendants    and    against 

ly,   the   explosion   of   the  torpedo,  that  the  boy's  own  expressed  wish.     It  was 
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If  this  point  is  settled  in  the  claimant's  favor,  his  right  to  maintain 
the  action  will  depend  upon  whether  he  can  show  that  the  vice  prin- 


argued  by  plaintiff's  counsel  that  as 
the  boy  had,  in  contravention  of  the 
Penal  Code,  §  292,  been  employed  as  a 
jockey  while  he  was  under  sixteen  years 
of  age,  it  was  the  absolute  duty  of  the 
defendants  not  to  permit  him  to  ride, 
and  that  they  were  consequently  liable 
for  the  injury  received  by  him.  But  the 
court  said:  "If  the  evidence  showed 
that,  while  riding  one  of  the  defendants' 
horses,  or  with  the  knowledge  and  by 
the  direction  of  the  defendants,  while 
riding  Crosson's  horse,  the  plaintiff  was 
injured,  then,  upon  the  other  facts  ap- 
pearing, we  think,  irrespective  of  the 
statute,  there  would  have  been  a  ques- 
tion for  the  jury.  For  it  appears  that 
tlie  boy  mounted  with  reluctance,  and, 
after  galloping,  expressed  his  fear  of 
the  horse,  and  was  compelled  to  ride  by 
Cooper,  who,  standing  with  a  cane  or 
stick  in  his  hand,  stated  that  he  would 
knock  him  off  if  he  did  not  ride  the 
horse.  Such  conduct  on  the  part  of 
Cooper,  in  compelling  the  plaintiflf  to 
accept  and  continue  in  a  dangerous  em- 
ployment by  force  or  fear,  was  suf- 
ficient to  fix  a  liability  on  Cooper  and 
on  defendants,  if  Cooper,  in  what  he  did, 
was  acting  within  the  scope  of  an  au- 
thority conferred  by  defendants.  If, 
however.  Cooper  was  not  the  alter  ego 
of  the  defendants,  or  was  not  acting  as 
their  agent  in  what  he  did,  it  is  dif- 
ficult to  assign  any  principle  upon  which 
defendants  are  to  be  held  liable  for  in- 
juries received  by  plaintiff  while  rid- 
ing a  horse  in  which  defendants  had  no 
interest.  ...  If  a  manufacturer 
using  machinery  employs  a  foreman  and 
employees  to  work  on  such  machinery, 
and  the  foreman,  without  the  knowledge 
or  consent  of  the  master,  should  direct 
one  of  the  employees  to  go  into  a  fac- 
tory belonging  to  another  person  and 
work  on  a  defective  machine,  and  the 
employee,  while  so  working,  is  injured, 
would  the  master  be  liable?" 

The  owner  of  a  theater  is  not  liable 
for  injury  to  an  actor  employed  by  him, 
which  is  caused  by  a  missile  thrown  by 
another  actor  at  a  time  when  all  the 
employees,  including  the  stage  manager, 
are  engaged  in  a  frolic,  since  such  acts 
are  entirely  outside  the  scope  of  the 
employment,  and  the  employer  is  not 
answerable  for  them.     Novelty  Theater 


Co.  v.  Whitcomh  (1910)  47  Colo.  110, 
37  L.R.A.(N.S.)   514,  106  Pac.  1012. 

That  the  officers  of  a  corporation  have 
knowledge  of  a  custom  on  the  part  of 
emiployees  to  "initiate"  new  employees 
into  the  service  by  a  process  involving  a 
personal  assault  upon  them,  and  even 
acquiesced  and  took  part  in  it,  does  not 
render  the  corporation  liable  for  injuries 
inflicted  upon  an  employee  during  an 
attempt  to  initiate  him.  Medlin  Mill. 
Co.  V.  Boutwell  (1911)  —  Tex.  — ,  34 
L.R.A.(N.S.)  109,  133  S.  W.  1042,  re- 
versing (1909)  —  Tex.  Civ.  App.  — , 
122  S.  W.  442. 

In  Smith  v.  Peach  (1909)  200  Mass. 
504,  86  N.  E.  908,  while  the  foreman  of 
a  teaming  business  was  exhibiting  to 
one  of  his  subordinates  a  gun  which 
he  kept  upon  his  master's  premises,  the 
weapon  accidentally  went  off,  and  in- 
jured another  of  his  subordinates.  The 
liability  of  the  employer  for  the  injury 
so  caused  was  denied  upon  the  ground 
that  he  "neither  kept  nor  used  the  gun 
in  the  prosecution  of  his  business,  and 
the  act  of  the  foreman  in  taking  it 
apart  was  outside  of  any  service,  either 
directly  or  incidentally  connected  with 
his  employment." 

Recovery  has  been  denied  where  a 
workman  was  injured  by  relying  on  the 
statement  of  his  foreman  that  a  rope 
which  he  was  about  to  use  for  the  pur- 
pose of  descending  from  a  trestle  was 
secure.  Louisville  &  N.  R.  Co.  v.  Lahr 
(1888)  86  Tenn.  335,  6  S.  W.  663.  The 
court  here  relied  upon  the  distinction 
between  official  and  unofficial  acts,  the 
statement  of  the  foreman  being  viewed 
as  having  been  made  merely  as  a  per- 
sonal matter.  But  it  is  submitted  that 
the  true  and  only  reason  for  absolving 
the  employer  should  have  been  that  the 
servant  was  under  no  orders  to  descend 
from  the  trestle,  and  was  using  the  rope 
for  his  own  accommodation  entirely.  If 
the  servant  had  been  about  the  com- 
pany's business,  or  had  been  leaving  his 
work,  such  an  assurance  would  undoubt- 
edly have  been  given  by  the  foreman  in 
his  character  of  vice  principal. 

A  foreman  in  speaking  to  an  employee 
in  a  friendly  manner  and  for  purposes 
not  connected  with  the  employment  is 
not  acting  as  a  vice  principal  so  as  to 
render  the  master  liable  for  an  injury 


§  1466] 


VICE  PEINCIPALSHIP— OFFICIAL  ACTS. 


4289 


cipal  had  authority,  either  expressly  conferred  or  implied  from  the 
nature  of  his  functions  and  the  regular  course  of  the  master's  busi- 
ness, to  do  the  act  or  give  the  order  from  which  his  injury  resulted.^ 


which  the  employee  receives  through 
having  attention  diverted  momentarily 
from  his  work  by  the  foreman's  words. 
Malsky  v.  Schumacher  (1894)  7  Misc. 
8,  27  N.  Y.  Supp.  331. 

2  Where  an  engineer  has  no  authority 
to  order  a  yard  master  to  couple  cars, 
and  it  is  no  part  of  the  latter's  duties 
to  do  such  work,  the  company  is  not 
liable  for  injuries  received  by  him  in 
■coupling  a  car  at  the  request  of  the  en- 
gineer. Bradley  v.  Nashville,  G.  d  St. 
L.  B.  Co.   (1884)   14  Lea,  374. 

Where  a  boy  employed  in  a  boiler 
shop  to  work  in  a  tool  room,  being  out 
of  work,  is  directed  by  the  boss  of  the 
tool  room  to  go  into  the  adjoining  boiler 
room  for  work,  where  he  sustains  the 
injuries  sued  for,  the  boss  of  the  tool 
room,  being  merely  authorized  to  direct 
the  work  in  that  room,  has  no  author- 
ity to  direct  plaintiff  to  seek  employ- 
m,ent  in  the  boiler  room,  and  the  master 
is  not  liable.  Fisk  v.  Central  P.  R.  Co. 
(1887)  72  Cal.  38,  1  Am.  St.  Kep.  22, 
13  Pac.   144. 

A  servant  who  has  no  power  to  sus- 
pend rules  cannot,  by  directing  a  subor- 
dinate to  procure  certain  materials  in 
violation  of  the  rules  provided  for  such 
a  ease,  impose  responsibility  on  the  mas- 
ter.   Keenan  v.  New  York,  L.  E.  &  W. 
R.  Co.  (1895)  145  IST.  Y.  190,  45  Am.  St. 
Bep.    604,    39    N.    E.    711.      There    the 
plaintiff's    intestate    and    another    man 
were  at  work  repairing  a  ear,  and  found 
they  needed  a  bumper  spring.     The  in- 
testate applied  to  a  coemployee  for  it, 
and  was  informed  that  he  did  not  have 
one.     After   a   further   search    he   told 
the  "gang  boss"  that  he  was  unable  to 
find  what  he  wanted,  and  was  directed 
to  go  to  another  track,  and  take  one 
from  a  oar  there.     While  he  was  under 
the  car,  some  oars  were  backed  against 
it,  and  he  was  injured.     It  was  admit- 
ted by  appellant's  counsel  that  there  was 
no  direct  evidence  in  the  case  showing 
that  it  was  any  part  of  Tracy's  duty  to 
furnish  materials  required  by  the  work- 
men under  him,  but  he  insisted  that,  as 
the   defendant  had  failed  to   designate 
any  one  person  whose  duty  it  should  be 
to  borrow  springs  from  other  cars  for 
temporary  use,  and  still  continued  the 
M.  &  S.  Vol.  IV.— 269. 


business  of  car  repairing,  it  not  only 
acquiesced  in  the  gang  foreman's  pro- 
curing such  materials,  but  impliedly 
authorized  them  to  procure  them  wher- 
ever they  could.  The  appellant's  counsel 
also  admitted  that  Tracy  was  the  fellow 
servant  of  the  intestate  in  everything 
except  in  the  performance  of  a  duty 
which  the  law  imposed  upon  the  defend- 
ant, viz.,  procuring  materials  for  use. 
The  court  declined  to  adopt  these  views, 
saying:  "It  would  lead  to  the  estab- 
lishment of  an  exceedingly  unsafe  rule, 
to  hold  that  a  gang  boss  over  forty  or 
fifty  men  could,  without  direct  author- 
ity from  the  company,  change  the  safe 
and  proper  rules  in  pursuance  of  which 
the  work  in  the  repair  yards  was  con- 
ducted, and  direct  workmen  to  prosecute 
their  labors  under  cars  standing  on 
tracks  other  than  the  regular,  duly  pro- 
tected repair  tracks.  Tracy  [the  gang 
boss]  was  in  no  legal  sense  the  repre- 
sentative of  the  defendant  when  he  sug- 
gested to  the  intestate  that  he  should 
procure  a  spring  from  a  car  standing  on 
track  No.  8;  he  was  a  fellow  servant 
making  a  very  unwise  and  dangerous 
suggestion." 

A  son  of  an  employer  represents  the 
latter  so  as  to  render  the  latter  liable 
for  his  neglect  in  directing  an  employee 
to  do  a  certain  act  which  he  was  not  or- 
dinarily called  upon  to  perform,  where 
the  son  had  been  directed  to  have  such 
act  performed,  and  the  employee  had 
general  directions  to  do  what  the  son 
told  him.  La  Fortune  v.  Jolly  (1896) 
167  Mass.  170,  45  N.  E.  83.  The  court 
held  that  it  was  not  competent  for  the 
defendant  to  show  that  the  son's  general 
authority  had  been  secretly  withdrawn, 
and  that  the  son  had  been  instructed  to 
perform  personally  the  duty  in  the  ex- 
ecution of  which  the  plaintiff  was  in- 
jured. 

An  instruction  in  an  action  for  in- 
juries to  a  gripman  upon  a  cable  car, 
that  it  is  immaterial  whether  the  per- 
son exercising  the  authority  to  direct 
and  command  was  known  as  a  foreman 
or  by  any  other  title,  if  clothed  with 
such  apparent  authority,  is  not  objec- 
tionable on  the  ground  that  the  master 
is    not    liable    for    negligence    of    one 


4290 


MASTER  AND  SERVANT. 


[chap.  lxii. 


A  mere  employee  cannot,  without  the  master's  knowledge,  by  an 
assumption  of  authority,  convert  himself  into  a  vice  principal  or  alter 


2a 


ego 

The  belief  of  the  injured  servant  that  he  had  been  directed  to  obey 
the  orders  of  the  vice  principal  will  not  of  itself  be  sufficient  to  fasten 
responsibility  on  the  employer,  if,  as  a  matter  of  fact,  he  had  not 
received  any  such  directions.^  On  the  other  hand,  the  mere  circum- 
stance that  the  vice  principal,  when  he  did  the  act  or  gave  the  order  in 
question,  was  departing  from  his  instructions,  will  not  absolve  the 
master  from  responsibility.* 


clothed  with  a  special  or  limited  au- 
thority, not  arising  from  the  perform- 
ance of  such  authority.  West  Chicago 
Street  R.  Co.  v.  Dioyer  (1896)  162  III. 
482,  44  N.  E.  815. 

The  master  will  not  be  held  liable 
for  the  acts  of  an  employee  acting  as 
foreman  by  the  request  of  the  regular 
foreman,  who  had  no  authority  to  dele- 
gate his  duties.  Boyd  v.  Indian  Head 
Mills   (1901)   131  Ala.  356,  31  So.  80. 

It  will  be  useful  to  note  here  that  the 
principle  stated  in  the  text  is  control- 
ling under  the  English  employers'  lia- 
bility act  of  1880  and  similar  American 
statutes  making  the  master  liable  for 
the  negligence  of  employees  exercising 
superintendence  or  control.  Brown  v. 
Butterley  Coal  Co.  (1885)  53  L.  T.  N. 
S.  964,  50  J.  P.  230.    See  chapter  Lxxrv., 


An  employer  is  liable  for  the  acts  of 
a  vice  principal  done  within  the  scope 
of  his  employment,  resulting  in  an  in- 
jury to  an  employee,  although  the  em- 
ployer was  not  present.  Connor  v. 
Saunders  (1894)  9  Tex.  Civ.  App.  56, 
29  S.  W.  1140  (defendants  had  argued 
that  they  would  not  be  liable  unless 
they  had  expressly  authorized  their  fore- 
man to  commit  an  injury  upon  the 
plaintiff). 

2a  Hilton  £  D.  Lurnber  Co.  v.  Ingram 
(1904)  119  Ga.  652,  100  Am.  St.  Rep. 
204,  46  S.  E.  895. 

"The  mere  assumption  of  the  duties 
of  general  direction  or  superintendence 
by  a  fellow  servant,  in  the  absence  of 
authority,  express  or  implied,  does  not 
constitute  the  servant  so  assuming  to 
act,  the  alter  ego  of  the  master."  Safety 
Insulated  Wire  &  Cable  Co.  v.  Matthews 
(1907)    81  C.  C.  A.  385,  151  Fed.  761. 

3  yewbury  v.  Qetchel  <S>  M.  Lumber  & 
Mfg.  Co.   (1896)   100  Iowa,  441,  62  Am. 


St.  Rep.  582,  69  N.  W.  743  (servant 
here  had  been  ordered  to  perform  duties 
outside  the  scope  of  his  employment). 

i  Atchison,  T.  &  8.  F.  R.  Go.  v.  R<m- 
dall  (1888)  40  Kan.  421,  19  Pac.  783. 
In  CJdcago  &  N.  W.  R.  Co.  v.  Bayfield 
(1877)  37  Mich.  205,  where  the  railway 
company  was  held  liable  for  the  negli- 
gence of  the  conductor  of  a  work  train 
in  ordering  a  laborer  to  do  work  outside 
the  scope  of  his  contract  (see  chapter 
ivill.,  ante],  the  court  said:  "It  is,  in 
general,  no  excuse  to  the  employer  that 
an  injury  which  has  occurred  was  caused 
by  disobedience  of  his  orders,  whether 
they  be  express  orders  or  implied  or- 
ders. He  assumes  the  risk  of  such  dis- 
obedience when  he  puts  the  servant  in- 
to his  business;  and  the  reasons  for 
holding  him  responsible  for  the  servant's 
conduct  are  the  same,  whether  the  in- 
jury results  from  a  failure  to  observe 
the  master's  directions,  or  from  neglect 
of  the  ordinary  precautions  for  Avliich 
no  specific  directions  are  deemed  neces- 
sary. It  will  be  conceded  that  for  a 
positive  wrong  beyond  the  scope  of  the 
master's  business,  intentionally  or  reck- 
lessly done,  the  master  cannot  be  held 
responsible ;  this  being  very  properly  re- 
garded as  the  personal  trespass  or  tort 
of  the  servant  himself.  But  when  the 
wrong  arises  merely  from  an  excess  of 
authority,  committed  in  furthering  the 
master's  interests,  and  the  master  re- 
ceives the  benefit  of  the  act,  if  any,  it 
is  neither  reasonable  nor  just  that  the 
liability  should  depend  upon  any  ques- 
tion of  the  exact  limits  of  the  servant's 
authority.  The  master  fixes  these,  and 
it  is  his  duty  to  keep  his  servant,  in 
what  is  done  by  him,  within  the  limits 
fixed.  An  act  in  excess  would  still  have 
the  apparent  sanction  of  his  authority; 
the  occasion  for  it  would  be  furnished 
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b.  Wilful  acts  of  vice  principals. — There  is  authority  for  the  the- 
ory that  a  master  cannot  be  held  liable  for  the  act  of  a  vice  principal 
in  assaulting  a  subordinate  servant,  even  though  the  assault  may  have 
been  committed  for  the  purpose  of  compelling  him  to  perform  his 
duties/  or  of  protecting  property  intrusted  to  the  master  by  a  third 
person.* 


by  the  employment,  and  the  injured 
party  could  not  always  be  expected  to 
know  or  be  able  to  discover  whether  it 
was  or  was  not  without  express  sanc- 
tion." 

In  Rodman  v.  Michigan  G.  R.  Co. 
(1884)  55  Mich.  57,  54  Am.  Rep.  348, 
20  N.  W.  788,  the  court  was  equally 
divided  upon  the  question  whether  a 
brakeman  could  recover  for  an  injury 
caused  by  the  conductor's  undertaking 
to  manage  an  engine  in  the  absence  of 
the  engineer.  Two  were  for  holding  the 
company  liable  as  for  an  "abuse  of  au- 
thority" by  an  employee  invested  with 
the  non-delegable  duty  of  seeing  that 
his  subordinates  discharged  their  re- 
spective duties.  Judge  Cooley  and  an- 
other of  his  colleagues  thought  there 
was  nothing  to  show  that  the  conductor 
was  not  acting  within  his  powers  in  op- 
erating the  engine,  and  drew  the  infer- 
ence that  the  plaintiff  was  not  in  the 
position  of  a  servant  receiving  an  order, 
which  he  might  rightfully  have  dis- 
obeyed, to  do  something  outside  the 
scope  of  his  employment.  The  Bayfield 
Case  was  thought  by  them  not  to  be  in 
point. 

^  Jones  v.  St.  Louis,  N.  &  P.  Packet 
Go.  (1890)  43  Mo.  App.  398.  There 
Thompson,  J.,  after  pointing  out  that, 
under  the  general  law  of  master  and 
servant,  the  master  had  no  power  to  in- 
flict personal  chastisement  upon  the 
servant,  and  that  the  admiralty  law  on 
this  point  has  no  application  to  actions 
based  on  circumstances  occurring  on  a 
river  like  the  Mississippi,  at  least  when 
such  actions  are  brought  in  state  courts, 
summed  up  as  follows:  "The  case  is 
not  one  where  the  superior  servant  or 
vice  principal  had  any  authority  from 
the  general  master,  either  express  or 
implied,  to  use  violence  under  any  cir- 
cumstances whatever  in  accomplishing 
the  purposes  of  the  master.  It  is,  there- 
fore, not  like  the  case  where  the  rail- 
way conductor  wrongfully  expels  the 
passenger.  Nor  was  it  a  case  where  the 
master    had    assumed,    by    contract    or 


otherwise,  any  special  duty  towards  the 
servant  injured,  of  protecting  him  from 
injury  on  the  part  of  another  servant, 
such  as  the  duty  which  the  carrier  as- 
sumes toward  his  passenger,  of  trans- 
porting him  safely  and  without  harm 
from  one  place  to  another.  The  act  done 
to  the  plaintiff  by  the  superior  servant 
was  therefore,  neither  an  act  done  in  the 
scope  of  his  employment,  nor  an  act 
done  in  violation  of  any  special  duty 
which  the  general  master  has  assumed 
towards  the  plaintiff,  which  duty  the 
immediate  actor  was  appointed  to  per- 
form. It  stands  in  law  as  his  mere 
wanton  and  criminal  act,  for  which  not 
another  person,  but  himself,  is  liable." 

In  Smith  v.  Memphis  &  A.  C.  Packet 
Go.  (1886)  —  Tenn.  — ,  1  S.  W.  104, 
the  plaintiff  was  a  "rouster"  on  a  river 
steamboat,  whose  duties  were  to  assist 
in  loading  and  unloading  freight,  under 
the  direction  of  the  first  mate.  The 
mate  having  ordered  him  to  walk  faster 
in  carrying  some  bags,  some  angry 
words  were  exchanged,  and  the  mate 
struck  him.  A  verdict  for  the  defendant 
was  sustained,  and  the  court  expressed 
the  opinion  that  there  was  no  error  in 
an  instruction  to  the  effect  that  if  the 
jury  found  the  mate  was  employed  or 
directed  by  the  defendant  to  do  this 
wrong,  or  that  it  was  within  the  ordi- 
nary course  of  the  duties  which  he  was 
employed  to  do,  the  defendant  was  lia- 
ble ;  if  not,  the  defendant  was  not  liable. 

The  local  manager  of  a  telephone  com- 
pany, in  assaulting  one  of  the  operators, 
who  is  about  to  quit  the  service,  for  re- 
fusing to  sign  a  voucher  for  compensa- 
tion due  her,  is  not  acting  within  the 
scope  of  his  employment,  and  the  tele- 
phone company  was  not  liable.  Crelly 
V.  Missouri  &  K.  Teleph.  Co.  (1911)  84 
Kan.  19,  33  L.R.A.(N.S.)  328,  113  Pac. 
386.  The  court  said:  "To  assault  and 
beat  a  telephone  operator  is  not  a  rec- 
ognized or  usual  way  of  procuring  her 
signature  to  a  voucher  on  which  to  draw 
the  wages  due  to  her." 

6  In   Dyer  v.   Rieley    (1876)    28   La. 
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The  correctness  of  the  decisions  which  proceed  upon  this  ground  is, 
however,  somewhat  doubtful.  The  circumstances  involved  would 
rather  seem  to  have  called  for  the  application  of  a  doctrine  similar 
to  that  which  has  frequently  been  applied  in  actions  by  third  persons, 
viz.j  that  a  master  is  liable  for  injuries  resulting  from  the  improper 
manner  in  which  a  servant's  functions  are  exercised  for  the  further- 
ance of  the  master's  business.  In  the  note  some  cases  are  cited  which 
are  consistent  with  such  a  doctrine.^* 


Ann.  6,  the  mate  of  a  steamer  suspected 
the  plaintiff,  a  "roustabout,"  of  tamper- 
ing with  some  whisky  which  was  a  part 
of  the  cargo,  and  threw  a  pine  knot  at 
him  to  drive  him  away  from  the  place 
where  it  was  stowed.  The  liability  of 
the  company  for  the  resulting  injury 
was  denied  on  the  ground  that  it  was 
no  part  of  the  mate's  duty  to  guard  the 
whisliy.  The  correctness  of  this  deci- 
sion is  disputable.  Should  it  not  rather 
have  been  held  that  all  the  officers  of 
a,  vessel  which  carries  a  cargo  are  im- 
pliedly authorized  to  protect  it? 

6a  The  decision  in  Jones  v.  8t.  Louis, 
N.  d  p.  Packet  Co.  note  5,  supra,  was 
disapproved  in  Compher  v.  Missouri  Jc 
K.  Teleph.  Co.  (1908)  127  Mo.  App. 
553,  106  S.  W.  536.  There  an  employee 
who  was  superintending  the  telephone 
girls  at  a  switchboard  approached  one 
of  the  operators  who  was  violating  an 
instruction,  whirled  her  around  on  the 
revolving  chair,  and  threw  her  against 
an  obstruction.  Held,  that  the  tele- 
phone company  was  liable  for  the  re- 
sulting injury.  The  court  said:  "It  is 
conceded  that  the  chief  operator  was  the 
vice  principal  of  the  defendant  for  the 
purpose  of  maintaining  discipline  in  the 
room;  but  it  is  denied  that  he  had  au- 
thority, either  express  or  implied,  to 
employ  physical  force  to  secure  obedi- 
ence to  the  rules  of  the  company,  and 
it  is  argued  that,  since  defendant,  as 
plaintiff's  master,  had  no  right  to  re- 
sort to  physical  chastisement  for  the  en- 
forcement of  its  orders,  it  could  not 
delegate  such  right  to  its  vice  principal, 
and,  consequently,  that  the  excessive 
act  of  the  chief  operator  must  be  re- 
garded as  his  own,  and  not  as  one  for 
which  the  master  should  be  held  liable 
under  the  rule  of  respondeat  superior. 
We  agree  with  defendant  that  the  an- 
cient rule  of  the  common  law  which 
permitted  a  master  to  chastise  his  serv- 
ants has  no  place  in  the  jurisprudence 


of  an  enlightened  civilization,  and  is  not 
recognized  by  American  courts.  But  it 
does  not  follow,  as  defendant  appears 
to  think,  that  the  absence  of  any  right 
in  defendant  to  assault  plaintiif  for  the 
purpose  of  coercing  her  into  obeying 
its  orders  relieves  it  from  liability  for 
the  tortious  act  of  its  vice  principal  in 
employing  physical  force.  Old  cases 
are  to  be  found  in  England,  and  a  few 
in  this  country,  where  a  master  has  been 
held  not  to  be  liable  for  the  torts  of 
his  servant,  in  the  absence  of  proof  of 
an  express  direction  or  sanction  by  the 
master  of  the  wrongful  act;  but  no  prin- 
ciple is  now  more  firmly  established 
than  that  which  holds  the  master  re- 
sponsible for  the  torts  of  the  servant, 
committed  within  the  scope  of  his  em- 
ployment, and   as   part   of   his   service. 

.  .  The  test  to  be  applied  in  the 
present  case  is  to  ascertain  whether  the 
tortious  act  of  the  vice  principal  was 
one  which  reasonably  and  fairly  may 
be  said  to  have  been  an  act  of  super- 
intendence, and  not  one  which  was  so 
disassociated  from  the  duties  of  the 
position  of  chief  operator  that  it  shouli 
be  regarded  as  prompted  alone  by  the 
malice  or  wilfulness  of  the  actor.  We 
are  of  opinion  that  the  act  clearly  was 
one  of  superintendence,  and,  therefore, 
within  the  scope  of  the  chief  operator's 
employment,  and  we  find  this  conclusion 
to  be  sustained  abundantly  by  the  au- 
thorities in  this   state  and  elsewhere." 

The  earlier  Missouri  case  was  also 
criticized  adversely  in  Collette  v.  Bebori 
(1904)  107  Mo.  App.  711,  82  S.  W.  552. 

In  Arasmith  v.  Temple  (1882)  11  111. 
App.  39,  where  an  employee  hired  to 
train  horses  on  a  farm  forcibly  ejected 
a  subordinate  servant  from  the  feed 
room,  it  was  held  to  be  error  to  instruct 
the  jury  that  his  employer  would  be 
liable  if  the  assault  was  committed  "in 
the  line  of  the  employment"  of  the  tort 
feasor.    The  right  of  recovery  would  be 
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In  any  point  of  view,  however,  it  is  clear  that  the  master  cannot 
be  charged  with  liability  on  the  mere  ground  that,  at  the  time  when 
the  act  complained  of  was  done,  the  vice  principal  was  on  duty  or  en- 
gaged in  his  duties.'' 


conditional  upon  proof  that  it  was  also 
committed  "in  furtherance  of  the  em- 
ployer's business."  The  court  said: 
"It  is  not  denied  that  the  act  of  Jones 
was  tortious  by  reason  of  the  manner 
in  which  it  was  done,  nor  that  he  was 
in  the  employment  of  appellant  when 
he  committed  it;  and  we  are  satisfied, 
further,  that  it  was  in  the  line  of  such 
employment.  Having  charge  of  the  sta- 
ble and  of  the  horses  in  it,  he  was 
bound  to  use  ordinary  care  for  their 
safety;  and  the  closing  of  it  .  .  . 
during  the  night  was  fairly  incident  to 
the  discharge  of  that  duty.  If  it  had 
been  done  with  that  view,  and  in  a 
proper  manner,  by  force,  if  necessary, 
he  would  have  been  justified  by  the 
employment.  It  was  the  use  of  un- 
necessary force  that  made  it  tortious. 
.  .  .  Whether  it  was  or  was  not  in 
the  line  of  his  employment  must  be  de- 
termined from  the  act  itself,  as  it  ap- 
pears to  the  sense  of  an  observer,  irre- 
spective of  the  motive  or  object  of  its 
commission;  but  whether  it  was  or  was 
not  done  bona  fide,  in  furtherance  of  the 
employer's  business,  must  depend  alto- 
gether upon  such  motive  or  object.  It 
might,  therefore,  have  been  in  the  line 
of  his  employment,  and  yet  not  in 
furtherance  of  the  employer's  business, 
or  vice  versa,  or  both.  To  make  the 
employer  responsible  for  it,  as  master, 
it  must  have  been  both." 

In  Lipscomb  v.  Houston  &  T.  C.  R.  Go. 
(1901)  95  Tex.  5,  55  L.R.A.  869,  93 
Am.  St.  Eep.  804,  64  S.  W.  923,  where 
a  watchman  at  a  railway  station  had 
shot  at  and  wounded  a,  fellow  employee 
whom  he  had  mistaken  for  a  burglar, 
a  ruling  of  the  trial  court  to  the  effect 
that  the  railway  company  was  not 
liable,  because  the  shooting  was  a  "wil- 
ful and  intentional  act,"  was  held  to  be 
erroneous.  The  court  said:  "The  serv- 
ant acts  for  the  master  in  executing 
instructions  or  rendering  service.  If  he 
does  this  without  the  exercise  of  due 
care,  he  is  guilty  of  negligence.  The 
act  which  he  does  may  be  intentional, 
but  if  it  is  done  without  the  observance 
of  precautions  necessary  to  a  due  exe- 
cution  of   his   instructions   or  exercise 


of  his  authority,  this  absence  of  care 
makes  his  act  a  negligent  one.  In  the 
present  case  Gatlin's  instruction  was 
to  watch  the  station  and  catch  burglars. 
This  necessarily  involved  the  exercise 
of  the  discrimination  necessary  in  dis- 
tinguishing burglars  from  innocent  per- 
sons, and  in  making  the  arrest,  and 
determining  the  degree  of  force  called 
for  by  the  circumstances.  If,  through 
want  of  proper  care,  he  mistook  Lips- 
comb [a  coemployee]  for  a  burglar,  and 
used  a  degree  of  force  not  justified  by 
the  situation,  his  act  may  justly  be 
deemed  a  negligent  exercise  of  the  au- 
thority derived  from  his  master." 

In  Louisville  &  N.  R.  Go.  v.  Chamtlee 
(1911)  171  Ala.  Igg,  54  So.  681,  an 
assault  made  by  a  head  watchman  vipon 
a,  subordinate  was,  so  far  as  the  quality 
of  the  act  was  concerned,  assumed  to 
have  been  within  the  scope  of  his  em- 
ployment, the  opinion  being  mainly  de- 
voted to  a  discussion  of  the  question 
whether  the  two  employees  were  on  duty 
at  the  time  when  the  injury  was  inflict- 
ed. 

In  The  Messenger  v.  Pressler  (1862) 
13  Ohio  St.  255,  the  court,  proceeding 
upon  the  ground  that  the  Ohio  statute 
of  Feb.  20,  1840,  for  the  collection  of 
claims  against  steamboats  and  other 
water  crafts,  had  been  held  by  previous 
decisions  of  this  court  to  be  remedial 
only,  and  that  this  principle  applied  to 
transactions  within,  as  well  as  to  those 
without,  the  state,  held  that  a  steam- 
boat was  not  liable  to  seizure  under  the 
statute,  for  a  wilful  assault  and  battery 
committed  by  the  mate  on  a  hand,  while 
the  boat  was  lying  at  a  landing  on  the 
north  bank  of  the  Ohio  river,  the  reason 
assigned  being  that  the  act  was  not 
connected  with  the  business  of  the  boat, 
nor  in  any  way  authorized  by  its  owners. 

T  Roberts  v.  Southern  R.  Go.  (1900) 
143  N.  C.  176,  8  L.R.A.(N.S.)  758,  55 
S.  E.  509,  10  Ann.  Cas.  375.  There  the 
defendant's  yard  master  struck  the 
plaintiff,  a  switchman,  in  the  course  of 
an  altercation  which  arose  in  conse- 
quence of  a  remark  which  the  yard 
master  had  made  with  reference  to  a 
mistake  made  by  the  plaintiff  in  switch- 
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For  an  assault  committed  upon  a  seaman  by  the  captain  of  a  sea- 
going vessel,  the  employer  must  answer  if  the  act  constituted  an 
abuse  of  the  captain's  power  under  the  maritime  law  to  chastise  or 
imprison  the  members  of  the  crew  for  the  purpose  of  maintaining 
discipline,  and  safeguarding  the  vessel  and  those  on  board  her.  Un- 
der any  other  circumstances  the  captain  himself  is  the  only  party  who 
can  be  held  liable.* 

1^0  liability,  of  course,  can  be  imputed  to  the  master  in  respect  of 

ing  a  train.  Held  ( 1 )  that  the  trial  upon  a  seaman  by  his  captain  as  some- 
judge  had  correctly  charged  the  jury,  thing  within  any  intended  authority, 
at  the  request  of  the  defendant,  that  if  or  within  the  scope  of  his  employment, 
the  yard  master  had  been  relieved  from  He  outruns  his  authority  and  commits 
duty  before  the  fight  occurred,  the  plain-  an  act  which  the  owners  will  not  be 
tiff  could  not  recover;  and  (2)  that  presumed  to  have  assented  to.  I  be- 
eertain  instructions  asked  for  by  the  lieve  that,  by  no  extension  of  the  prin- 
plaintiff,  which  all  embodied  the  notion  ciples  of  the  law  of  master  and  servant, 
that,  if  the  assault  had  been  committed  — the  general  source  of  the  law  of  prin- 
by  the  yard  master  while  engaged  in  cipal  and  agent, — could  the  blame  be 
the  performance  of  his  duties,  the  de-  imputed  to  the  owners  of  the  vessel, 
fendant  was,  in  any  event  responsible,  It  should  at  least  appear  that  the  act 
had  been  properly  refused.  of  the  captain  was  required  by  the  press- 
8  In  Gairielson  v.  Waydell  (1892)  ing  emergencies  of  the  occasion,  and  not 
135  N.  Y.  1,  17  L.R.A.  228,  31  Am.  St.  that  he  had  indulged  his  passions  by  a 
Rep.  793,  31  N.  E.  969,  reversing  vindictive  treatment  of  the  seaman. 
(1891)  28  Jones  &  S.  490,  15  N.  Y.  However  great  may  be  the  powers  of  a 
Supp.  976,  which  affirmed  (1891)  36  captain  of  a  vessel,  and  however  abao- 
N.  Y.  S.  R.  674,  14  N.  Y.  Supp.  125,  lute  his  control,  these  considerations  do 
where  a  seaman  who,  when  ordered  to  not  furnish  a  reason  for  holding  his 
go  on  deck,  had  said  he  was  sick,  was  owners  responsible  for  his  malicious 
attacked  by  his  captain  with  kicks  and  conduct  towards  the  other  seamen.  They 
blows,  the  liability  of  the  defendant  are  all  working  together  in  the  same 
shipowners  was  denied  on  the  ground  undertaking  and  are  in  a  common  serv- 
that  the  assault  was  a  mere  vindictive  ice,  and  his  misconduct  is  one  of  the 
indulgence  of  the  captain's  own  pas-  risks  the  seaman  assumes.  I  am  not 
sions.  The  court  reasoned  thus:  "The  satisfied  that  there  is  any  principle  of 
responsibility  for  the  wrongdoings  of  the  law  which  intends,  or  that  any  con- 
the  master  of  a  vessel  rests  to  a  certain  sideration  of  public  policy  demands, 
extent  only  upon  the  owners,  and  that  that  the  owners  shall  come  under  any 
extent  is  reached  when  the  performance  obligation  to  indemnify  a  member  of 
of  the  act  complained  of  cannot  be  seen  the  ship's  company  against  such  negli- 
properly  to  come  within  some  principle  gent  or  tortious  acts  of  the  captain, 
of  the  law  of  agency.  The  agency  of  the  The  more  extensive  powers  and  wider 
captain  for  the  owners  would  include  control  exercised  by  the  captain  enlarge 
all  those  acts  which  are  fairly  embraced  the  field  of  service  and  necessarily 
within  the  scope  of  his  appointment,  and  heighten  the  responsibility  of  the  own- 
which  would  be  in  the  line  of  his  duty;  ers  to  passengers,  servants,  or  strang- 
but  when  he  injures  his  men  by  mis-  ers;  but,  after  all  that  can  be  said, 
conduct  or  assault,  that  would  seem  to  where  is  the  warrant  for  holding  them 
be  as  much  one  of  the  risks  which  they  liable  for  the  consequences  of  acts  which 
assumed  in  entering  the  employment  are  in  utter  departure  from  the  execu- 
upon  the  vessel,  as  it  would  be  one  in  tion  of  a  duty?  He  has  absolute  com- 
the  case  of  an  employment  in  a  concern  mand  over  the  seamen  in  matters  per- 
upon  the  land,  where  the  control  and  taining  to  their  duties;  but  his 
superintendence  had  been  committed  by  command  does  not  extend  over  their 
the  proprietor  to  a  manager.  It  is  im-  persons  beyond  the  infliction  of  usual 
possible    to    regard    a    wanton    assault  and  necessary  punishment  in  cases  of 
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an  assault  which  had  no  relation  whatever  to  the  normal  functions 
of  the  superior  servant.' 

1467.  [538]  Distinction  between  official  and  nonofficial  acts  of  super- 
vising employees;  generally. —  Under  the  general  law  of  agency,  the 
principal,  while  he  is  not  liable  if  the  agent  transcends  his  authority, 
must  answer  for  everything  done  by  such  agent  within  the  scope  of 
his  authority.  But  in  actions  brought  by  a  servant  to  recover  for  in- 
juries caused  by  a  delinquent  vice  principal,  the  rule  of  respondeat 
superior  is  not  universally  conceded  to  have  this  unrestricted  scope. 
As  will  be  shown  below  (§§  1472-1474,  post),  many  of  the  courts 
proceed  upon  the  theory  that,  even  where  the  negligence  in  suit  is 
proved  to  have  had  reference  to  the  master's  business,  the  plaintiff's 
action  may  still  be  barred  by  evidence  susceptible  of  the  construction 
that  the  vice  principal  was  acting  in  the  capacity  of  a  mere  servant 
when  he  inflicted  the  injury  for  which  indemnity  is  sought.  In  other 
words,  he  is  conceived  of  as  a  functionary  having  a  dual  character. 


disobedience  or  infraction  of  rules." 
Three  judges  out  of  seven  dissented 
from  the  judgment,  on  the  ground  that 
the  tortious  act  constituted  a  failure 
to  observe  the  contractual  obligation  of 
the  shipowner  to  abstain  from  cruel 
treatment  of  the  seamen.  This  is  per- 
haps the  preferable  view  of  the  facts 
under  consideration.  If  we  advert  to 
the  conditions  under  which  maritime 
work  is  commonly  performed,  there  is 
no  little  difficulty  in  accepting  the  doc- 
trine of  the  majority  of  the  court,  that 
the  captain's  act  was  "not  disciplinary, 
for  the  idea  of  discipline  does  not  sug- 
gest a  personal  attack  with  kicks  and 
blows." 

The  doctrine  in  the  text  was  taken  for 
granted  in  Pacific  Packing  &  'Nav.  Co. 
V.  Fielding  (1905)  69  C.  C.  A.  325,  136 
Fed.  577.  But  it  was  held  that,  in  the 
absence  of  evidence  of  prior  authoriza- 
tion or  subsequent  ratification,  the  cor- 
poration owning  the  ship  in  question 
could  not  be  subjected  to  punitive  dam- 
ages in  respect  of  the  unlawful,  oppres- 
sive, and  malicious  action  of  the  master 
in  imprisoning  a  member  of  the  crew 
while  the  ship  was  at  sea. 

In  Spencer  v.  Kelley  (1887)  32  Fed. 
838,  a  verdict  in  favor  of  a  seaman  who 
had,  for  his  disobedience  to  orders,  been 
assaulted  by  the  master,  after  an  emer- 
gency which  might  have  justified  the 
use   of  force   had  already  passed,   was 


rendered  under  instructions  by  which 
the  jury  were  informed  that  the  ship- 
owner would  not  be  liable,  unless  the 
assailant  was  acting  within  the  scope 
of  his  duty. 

In  The  Lizzie  Burrill  (1902)  115  Fed. 
1015,  the  court,  relying  upon  the  rule 
that  the  master  of  a  ship,  while  he  is 
on  board,  is  the  agent  of  the  owners  in 
respect  to  all  matters  which  come  with- 
in the  scope  of  his  duty,  laid  it  down 
that  the  owners  of  the  ship  in  question 
and  the  ship  itself  were  liable  to  a 
seaman,  not  only  for  unwarranted  ill 
treatment  of  such  seamen  by  the  master 
himself,  but  for  his  failure  to  perform 
the  duty  incumbent  upon  him  of  pro- 
tecting the  seamen  from  assaults  and 
ill  treatment  by  other  officers.  Citing 
Desty,  Shipping  &  Admiralty,  §§  127, 
356. 

9  In  Polos  Goal  &  Oolce  Go.  v.  Benson 
(1905)  145  Ala.  664,  39  So.  727,  where 
an  employee  described  as  a  general 
superintendent  of  the  defendant's  mine 
( a  subordinate  of  the  general  manager ) , 
committed  an  assault  on  the  driver  of 
a  car  upon  which  he  was  riding,  the 
liability  of  the  defendant  was  denied 
upon  the  ground  that,  under  the  evi- 
dence, he  had  nothing  to  do  with  the 
work  of  the  driver,  who  was  under  the 
control  of  another  employee,  and  that 
the  assault  was  a  merely  personal  act 
resulting  from  a  quarrel. 
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some  of  whose  derelictions  of  duty  are  official,  and  others  nonofficial, 
a  subordinate  being  allowed  to  recover  if  his  injury  was  due  to  an 
official  act,  and  not  otherwise.^ 

In  any  jurisdiction  Avhere  the  functions  of  supervising  employees 
are  differentiated  upon  this  basis,  the  effect  which  the  theory  has  up- 
on the  plaintiff's  rights  of  recovery  should  be  explained  to  the  jury- 
in  terms  appropriate  to  the  evidence  introduced.* 


1  "The  same  individual  may  combine 
in  his  own  person  the  functions  of  both 
master  and  servant."  Cole  Bros.  v. 
Wood  (1894)  11  Ind.  App.  37,  36  N.  E. 
1074.  "The  mere  fact  that  an  injury 
results  from  the  negligence  of  a  servant 
superior  in  rank  to  the  injured  servant 
does  not  render  the  master  liable,  but, 
in  order  to  charge  the  master  with  such 
negligence,  the  superior  servant  must  so 
far  stand  in  the  place  of  the  master  as 
to  be  charged  in  the  particular  matter 
with  the  performance  of  a  duty  towards 
the  inferior  servant,  which,  under  the 
law,  the  master  owes  that  servant." 
Allen  V.  Goodmn  (1893)  92  Tenn.  385, 
21  S.  W.  760. 

This  theory,  of  course,  only  becomes 
a,  material  element  where  the  delin- 
quent was  in  control  of  the  injured 
person.  In  Lincoln  Coal  Min.  Co.  v. 
MoNally  (1884)  15  111.  App.  181,  it 
was  contended  that  as  a  negligent  shaft 
boss  had  the  power  to  hire  and  dis- 
charge other  employees  of  the  company 
working  at  the  shaft,  and  to  superin- 
tend them  at  work,  he  was  a  representa- 
tive of  the  master,  and  not  a  fellow 
servant  with  deceased,  who  did  not 
work  under  him.  But  the  court  said: 
"It  is  not  necessary  to  inquire  how  far, 
if  at  all,  he  represented  the  power  of 
the  common  master.  The  mere  fact 
that  he  may  have  had  the  power  to  em- 
ploy and  discharge  other  servants,  if 
conceded,  and  to  superintend  them  when 
at  work,  did  not,  as  to  the  particular 
alleged  act  of  negligence  by  which  de- 
ceased was  killed,  change  his  character 
from  that  of  a  coservant  to  that  of  a 
representative  of  the  company.  The 
death  of  deceased  was  not  the  result  of 
the  exercise  of  any  authority  conferred 
upon  Downey.  He  exercised  no  power 
that  placed  deceased  in  a  more  exposed 
or  dangerous  position  than  he  would 
otherwise  have  occupied;  nor  did  any 
power  exercised  by  him  contribute  to 
the  accident.  The  authority  possessed 
by  Downey,  whatever  it  may  have  been, 


had  no  influence  or  bearing  upon  the 
accident  which  caused  the  injury;  and 
at  the  time  of  the  accident  Downey  and 
deceased  were  performing  the  labor  of 
common  servants,  neither  exercising 
any  authority  over  the  other;  and  they 
were  coservants  as  to  the  labor  then 
being  performed  by  them." 

In  exceptional  instances,  employees 
may  "occupy  not  only  a  dual,  but  a 
threefold,  relation  toward  each  other, 
according  to  the  duties  they  are  called 
upon  or  delegated  to  perform,  to  wit, 
that  of  superior  or  master,  co-ordinate 
or  fellow  servant,  inferior  or  serv- 
ant. .  .  .  Where  the  injury  is 
caused  by  an  employee  acting  in  the 
discharge  of  a  duty  that  renders  him 
inferior  to  or  co-ordinate  with  the  in- 
jured employee,  the  master  or  company 
is  not  liable;  but  where  he  acts  in  a 
superior  position  the  master  is  liable." 
"For  instance,  in  running  the  train,  the 
conductor  is  the  superior  of  the  engi- 
neer, and  in  that  particular  he  repre- 
sents the  master;  in  the  separate  man- 
agement of  the  engine  and  the  train 
from  the  engine  back  they  are  co-or- 
dinate or  fellow  servants,  each  being 
independent  in  his  own  sphere;  and  in 
permitting  the  fireman  or  other  per- 
son to  manage  the  engine  in  his  stead, 
the  engineer  is  the  superior  of  the  con- 
ductor, discharging  a  nonassignable 
duty  delegated  to  him  by  the  master 
or  company."  Core  v.  OJiio  River  R. 
Co.  (1893)  38  W.  Va.  456,  469,  18  S.  E. 
596. 

"A  superior  servant  or  vice  principal 
may  be  a  fellow  servant;  one  of  two 
servants  in  equal  station  or  authority 
may  be  vice  principal;  and,  further- 
more, though  it  may  rarely  occur,  no 
principle  of  law  prohibits  a  subordinate 
employee  being  made  a  vice  principal 
for  a  particular  purpose  or  a  particular 
occasion."  Doherty  v.  Parker-Wash- 
ington Co.   (1909)   146  111.  App.  219. 

2  Instructions  drawing  the  attention 
of  the  jury  to  this  principle  should  be 
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The  question  as  to  whether  an  employee  was  acting  as  a  vice 
principal  at  the  time  an  injury  was  received  by  another  employee  is 
a  question  for  the  jury  to  determine  from  the  evidence  in  the  case.* 

It  may  be  mentioned  in  passing,  though  the  subject  does  not  fall, 
strictly  speaking,  within  the  scope  of  the  present  chapter,  that  the 
cases  decided  under  the  various  employers'  liability  acts  which  impose 
a  liability  for  the  negligence  of  superior  servants  also  disclose  a  con- 
flict of  opinion  as  to  the  limits  of  that  liability,  where  the  injury 
was  due  to  participation  in  manual  work.     See  chapter  Lxiv.,  post. 

1468.  [539]  Distinction  considered  with  relation  to  the  doctrine  that 
the  nature  of  the  negligent  act  is  the  test  of  liability. —  It  should  be 
observed  here  that,  although  many  of  the  decisions  to  be  cited  in  the 
following  sections,  in  which  the  master  was  held  liable,  might  have 
been  eqiially  well  referred  to  the  theory  that  he  must,  at  his  peril,  see 
that  all  non-delegable  duties  are  performed  with  reasonable  care, 
the  only  cases  with  which  we  are  now  properly  concerned  are  those 
in  which,  conceding  the  delinquent  employee  to  be  a  vice  principal  by 
virtue  of  his  rank  and  the  nature  and  extent  of  the  control  exercised 
by  him,  he  was  acting  as  an  agent  of  the  master,  or  as  a  mere  servant. 
Logically  speaking,  the  process  by  which  the  master's  liability  is 
determined  in  this  class  of  cases  is,  it  is  manifest,  precisely  the  re- 
verse of  that  employed  in  those  reviewed  in  the  following  chapters. 
In  the  one  instance,  the  inquiry  starts  with  the  assumption  that  the 
delinquent  was  a  vice  principal,  and  proceeds  to  determine  whether 
he  was  acting  in  his  representative  capacity  as  regards  the  default 
complained  of.  In  the  other,  the  single  question  to  be  considered 
is  whether  the  default  imputed  was  one  which  amounted  to  a  breach 
of  some  one  of  the  master's  non-delegable  obligations,  and  the  superior 

given  where  there  is  evidence  tending  to  An   instruction  that,   if  the  jury  be- 

shovF  negligence  of  a  superior  servant,  lieve  that  the  complainant  was  injured 

whereby   an   inferior   servant   has   been  through  the  negligence  of  defendant  or 

injured.     Coal  Greek  Min.  Co.  v.  Davis  his  servants,  and  not  through  his  own 

(1891)    90   Tenn.    711,   18   S.   W.    387;  negligence,  they  will  find  for  the  com- 

Illinois  C.  R.  Co.  v.  Bolton    (1897)    99  plainant,   is   too  broad,   as  it   does   not 

Tenn.   273,  41  S.  W.  442    (error  to  re-  distinguish  between  the  acts  of   a  vice 

fuse  an  instruction  that  a  section  fore-  principal    and   the    acts    of    a    servant, 

man  does  not  represent  the  company  as  Chicago,   B.    <&    Q.    R.    Co.   v.    Sullivan 

to  what  he  does  as  a  laborer);  Mohile  (1889)    27  Neb.  673,  43  N.  W.  415. 

d  0.  R.  Go.  V.  Godfrey   (1895)   155  111.  3  Maxwell  v.  ZdarsU   (1901)    93  111. 

78,  39  N.  E.  590    (error  to  instruct  a  App.  334  (weight  of  evidence  held  to  be 

jury    on    the   theory   that   a    conductor  that  the   delinquent  employee  acted  as 

who  was  also  acting  as  foreman  of  a  an  interpreter  merely,  in  receiving  oom- 

work   train   was,   as  matter   of   law,   a  plaints  as  to  the  existence  of  a  defect), 
representative  of  the  master  for  all  pur- 
poses ) . 
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rank  of  the  delinquent  employee  consequently  becomes  a  nonessential 
element  in  the  inquiry.  He  is  viewed,  that  is  to  say,  solely  as  the 
medium  through  which  the  culpable  violation  of  duty  operated  to  the 
injury  of  the  plaintiff.  In  classifying  the  authorities,  however,  it  is 
often  somewhat  difficult  to  observe  the  distinction  here  adverted  to, 
for  the  reason  that,  where  the  facts  are  such  as  render  it  possible  to 
conduct  the  investigation  along  either  of  the  alternative  lines  thus 
indicated,  the  courts  have  failed  to  define,  with  as  much  precision  as 
the  situation  demands,  the  standpoint  from  which  they  were  ex- 
amining the  defendant's  liability.  In  not  a  few  instances,  indeed, 
there  is  even  room  for  doubting  whether  judges  have  fully  appreciated 
the  distinction  and  its  rationale.^  Any  case  in  which  there  is  any 
uncertainty  on  this  score  will  receive  notice  both  in  this  and  in  the 
following  chapter. 

The  essence  of  the  position  of  a  vice  principal  being  that  he  rep- 
resents an  absent  master,  it  occasionally  follows  that,  "where  the 
employer  himself  assumes  control  and  gives  an  express  order  not  only 
what  to  do,  but  how  to  do  it,  even  a  vice  principal  is  bound  to  obey, 
and  becomes  for  the  time  being  a  mere  coemployee,  whatever  his 
general  authority  under  the  circumstances."  ^  An  analogous  situa- 
tion is  presented  where  an  employee  who  is  a  vice  principal  as  being 
the  superintendent  of  a  main  department  of  his  master's  business  is 
at  the  time  of  the  accident  occupying  another  position  of  a  lower 
grade.  As  long  as  he  fills  that  position,  it  is  clear  that  none  of  his 
acts  can  be  those  of  a  vice  principal,  unless  they  belong  to  the  class  of 
representative  acts  which  are  wholly  independent  of  rank.' 

1  For  example,  in  McCoslcer  v.  Long  principals  and  mere  servants,  is  any 
Island  R.  Co.  (1881)  84  N.  Y.  77,  to  clear  statement  found  showing  whether 
sustain  the  ruling  that  no  recovery  the  tests  of  representative  capacity  rec- 
could  be  had  for  the  negligence  of  a  ognized  in  Malone  v.  Bathaway  (1876) 
yard  master  in  signaling  for  the  move-  64  N.  Y.  5,  21  Am.  Rep.  573,  and  Cor- 
ment  of  a  car  at  a  wrong  moment,  there  coran  v.  Holbrook  (1875)  59  N.  Y.  517, 
is  cited  Crispin  v.  iSalUtt  (1880)  81  17  Am.  Rep.  369,  are  still  regarded  aa 
N.  Y.  516,  37  Am.  Rep.  521.  This  case,  having  a  concurrent  existence  with  the 
as  will  be  seen  by  referring  to  §  1472,  test  supplied  by  the  nature  of  the  neg- 
post,  was  quite  inappropriate  as  an  au-  ligent  act,  and  as  being  merely  limited 
thority,  inasmuch  as  a  yard  master  by  the  latter  test  under  certain  cir- 
was,  under  previous  rulings  of  the  cumstances,  or  whether  the  earlier  de- 
court,  unquestionably  a  fellow  servant  cisions  are  now  no  longer  law  in  New 
as  to  the  discharge  of  his  ordinary  du-  York. 

ties.     It  is  observable,  moreover,  that,  2  Prevost  v.  Citizens'  Ice  d  Refriger- 

in   none   of  the   late   decisions   by  this  ating  Co.    (1898)    185  Pa.  617,  64  Am. 

court    (see  §  1472,  post)   absolving  the  St.   Rep.   659,   40   Atl.   88. 

master  from  liability  for  the  defaults  8  Cases  illustrating  this  rule  must,  in 

of  supervising  employees  whose  oflBcial  practice,  be  extremely  rare,  for  the  sim- 

posifion  was  such  as  to  place  them  at  pie   reason  that  oflScials   of   suflSciently 

least   on  the   border   line   between  vice  high  rank  to  be  vice  principals  seldom 
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Although,  as  will  be  shown  below,  many  coiirts  hold  that  a  negli- 
gent act  of  a  vice  principal  is  not  official  where  it  has  a  direct  connec- 
tion with  manual  labor,  it  is  clear  that  the  mere  fact  of  its  being  the 
duty  of  a  vice  principal  to  assist  his  subordinates  in  their  work  will 
not  prevent  recovery  for  injuries  caused  by  negligence  of  a  distinctly 
official  character.* 

1469.  [540]  Breach  of  non-delegable  duties  by  any  superior  servant, 
master  liable  for. — According  to  the  great  weight  of  authority,  the 
master  must  answer  for  the  defaults  of  employees  who  are  vice  prin- 
cipals, under  any  of  the  doctrines  developed  in  the  three  preceding 
subtitles,  wherever  the  negligence  complained  of  consists  in  the  fail- 
ure to  see  that  only  appliances  which  satisfy  the  legal  standard  of 
safety  are  supplied  to  their  subordinates ;  ^  or  that  the  place  of  work 

discharge  the  duties  of  another  distinct  ^Clarke  v.  Holmes  (1862)  7  Hurlst. 
position  in  the  manner  here  supposed.  &  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 
But  the  general  principle  must  clearly  Jur.  N.  8.  992,  10  Week.  Rep.  405,  per 
he  as  stated,  and  it  is  recognized  in  the  Byles,  J.  (see  §  1454,  ante)  ;  Borgman 
very  recent  decision  of  the  Federal  v.  Omaha  <&  St.  L.  R.  Go.  (1890)  41 
.court  of  appeals  that  an  engineer,  in  Fed.  667  (wreckmaster)  ;  Lund  v.  Her- 
ordering  his  fireman  to  oil  a  turntable  sey  Lumber  Co.  (1890)  41  Fed.  202 
at  a  place  out  on  the  line  does  not  act  (general  superintendent)  ;  Foster  v. 
as  a  vice  principal,  although  he  may  Piisey  (1888)  8  Houst.  (Del.)  168,  14 
also  be  foreman  of  a  roundhouse  at  a  Atl.  545  (general  manager)  ;  Colorado 
place  some  distance  away,  and,  as  such,  Mill  &  Elevator  Co.  v.  Mitchell  (1899) 
possibly  a  representative  of  the  com-  26  Colo.  284,  58  Pac.  28  (manager)  ;  Mc- 
pany  vfhile  acting  in  that  capacity.  Dade  v.  Washington  &  G.  B.  Co.  (1886) 
Briegal  v.  Southern  P.  Co.  (1900)  39  5  Mackey,  144  (departmental  mana- 
C.  C.  A.  359,  98  Fed.  958  (started  the  ger)  ;  Lyttle  v.  Chicago  &  W.  M.  R.  Co. 
-turntable).  Compare  also  the  language  (1890)  84  Mich.  289,  47  N.  W.  571 
used  in  Brick  v.  Rochester,  N.  Y.  &  P.  (yardmaster)  ;  McCampbell  v.  Gunard 
R.  Co.  (1885)  98  N.  Y.  211,  quoted  in  8.  S.  Co.  (1893)  69  Hun,  131,  23  N.  Y. 
§  1472,  post.  Supp.     477      (dock     superintendent     of 

i Lake  Shore  &  M.  S.  R.  Co.  v.  Laval-  steamship  company)  ;  Rettig  v.  Fifth 
ley  (1880)  36  Ohio  St.  222  (foreman  of  Ave.  Transp.  Co.  (1893)  6  Misc.  328, 
car  repairers  failed  to  protect  properly  26  N.  Y.  Supp.  896  (departmental  mau- 
a  car  under  vrhich  he  himself  and  one  ager)  ;  Union  P.  R.  Co.  v.  Fray  (1890) 
of  his  hands  vi^ere  working,  the  conse-  43  Kan.  750,  23  Pac.  1039  (foreman 
quence  being  that  it  was  struck  by  a  of  derrick)  ;  Mitchell  v.  Robinson 
moving  car).  GompsiTe  Patton  v.  West-  (1881)  80  Ind.  281,  41  Am.  Rep.  812 
em  North  Carolina  R.  Co.  (1887)  96  (general  manager;  defective  boiler)  ; 
N.  C.  455,  1  S.  E.  863;  Consolidated  Mattise  v.  Consumers'  Ice  Mfg.  Co. 
Kansas  City  Smelting  <&  Ref.  Co.  v.  (1894)  46  La.  Ann.  1535,  49  Am.  St, 
Peterson  (1899)  8  Kan.  App.  316,  55  Rep.  356,  16  So.  400  (boiler  exploded; 
Pac.  673.  no  accident  would  have  occurred  if   it 

The  fact  that  an  assistant  superin-  had  been  disconnected  by  the  manager 
tendent  in  a  lumber  yard  occasionally  when  it  was  observed  to  be  defective)  ; 
performs  some  services  in  keeping  tally  Mullan  v.  Philadelphia  <t  8.  Mail  S.  8. 
of  the  lumber  does  not  deprive  him  of  Co.  (1875)  78  Pa.  25,  21  Am.  Rep.  2 
his  character  of  vice  principal  so  far  (head  stevedore  negligent  in  selecting 
as  it  depends  on  the  discharge  of  any  and  adjusting  rigging)  ;  Biggins  v.  Mis- 
nonassignable  duties.  Zintek  v.  Stim^  souri  P.  R.  Co.  (1891)  43  Mo.  App.  547 
■son  Mill  Co.  (1894)  9  Wash.  395,  37  (gang  foreman  failed  to  furnish  neces- 
Fac.   340.  sary  appliances)  ;  Tabler  v.  Hannibal  & 
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is  and  remains  as  safe  as  it  can  be  made  by  reasonable  care ;  *  or 
that  the  servants  whom  they  control  are  competent  for  the  duties  to 


St.  J.  R.  Co.  (1887)  93  Mo.  79,  5  S.  W. 
810  (master  mechanic  improvised  a 
coupling)  ;  Taylor  v.  Missouri  P.  R.  Co. 
(1891)  —  Mo.  — ,  16  S.  W.  206  (road 
master  improvised  a  coupling)  ;  Nation- 
al Fertilizer  Co.  v.  Travis  (1899)  102 
Tenn.  16,  49  S.  W.  832  (failure  of  fore- 
man to  maintain  apparatus  in  safe  con- 
dition) ;  Bromiing  v.  Wahash  ^Yestern 
R.  Co.  (1894)  324  Mo.  55,  24  S.  W.  731, 
27  S.  W.  044  (road  master  removed 
brake  staffs)  ;  Pittsburg  Bridge  Go.  v. 
Walker  (1897)  170  111.  550,  48  N.  E. 
915  (bridge  foreman  dispensed  vi'ith  ap- 
pliance necessary  for  safety)  ;  The 
Julia  Fowler  (1892)  49  Fed.  2>7  (chief 
officer  of  ship  furnished  defective 
rope)  ;  BarJcs  v.  Wahash  Western  R. 
Co.  (1890)  40  Mo.  App.  458  (section 
foreman  allowed  hand  car  to  become 
unsafe )  ;  Glowers  v.  Wabash,  St.  L.  & 
P.  R.  Go.  (1886)  21  Mo.  App.  213  (sec- 
tion foreman  failed  to  report  defective 
hand  car  for  repairs)  ;  Sweeney  v.  Gulf, 
C.  &  S.  F.  R.  Co.  (1892)  84  Tex.  433, 
31  Am.  St.  Rep.  71,  19  S.  W.  555  (sec- 
tion foreman  allowed  hand  car  to  be- 
come defective)  ;  Missouri  P.  R.  Go.  v. 
James  (1888)  —  Tex.  — ,  10  S.  W.  332 
(same  facts);  The  A.  Heaton  (1890) 
43  Fed.  592  (captain  of  ship  knew  rope 
to  be  rotten ) . 

In  Ambrose  v.  Angus  (1895)  61  111. 
App.  304,  the  trial  court  held  to  have 
erroneously  given  instructions  from 
which  it  might  be  inferred  that  the 
foreman  was  a  fellow  servant,  because 
the  erection  of  a  derrick  was  for  the 
purpose  of  carrying  on  the  same  general 
business  in  which  the  plaintiff  was  en- 
gaged. 

z  Patterson  v.  Pittsburg  &  G.  R.  Co. 
(1874)  76  Pa.  389,  18  Am.  Rep.  412 
(general  manager)  ;  Brothers  v.  Cartter 
(1873)  52  Mo.  372,  14  Am.  Rep.  424 
(general  manager)  ;  New  York,  L.  E.  & 
W.  R.  Go.  V.  Bell  (1886)  112  Pa.  400, 
4  Atl.  50  (departmental  manager)  ; 
Paterson  v.  Wallace  (1854)  1  Macq.  H. 
L.  Cas.  748  (roof  of  mine  tunnel  al- 
lowed by  underground  manager  to  be- 
come unsafe)  ;  Gallagher  v.  Piper 
(1864)  16  C.  B.  N.  S.  669,  33  L.  J.  C. 
P.  N.  S.  329,  10  Jur.  N.  S.  879,  10  L. 
T.  N.  S.  718,  12  Week.  Rep.  988  (see 
§  1454,  ante)  ;  Lynch  v.  Haggart  (1857) 
19  Sc.  Sess.  Cas.  2d  series,  399   (defects 


in  scaffolding  known  to  manager)  ; 
Whalen  v.  Centenary  Church  (1876) 
62  Mo.  326  (same  facts)  ;  Devany  v. 
Vulcan  Iron  Works  (1877)  4  Mo.  App. 
236  (foreman  furnished  defective  scaf- 
fold )  ;  Heckman  v.  Mackey  ( 1888 )  35 
Fed.  353  (foreman  allowed  scaffold  to 
become  a  pitfall)  ;  Slater  v.  Chapman 
(1887)  67  Mich.  523,  11  Am.  St.  Rep. 
593,  35  N.  W.  106  (foreman  created  pit- 
fall by  removing  clay  from  a  tempo- 
rary staircase)  ;  Mayhew  v.  Sullivan 
Min.  Go.  (1884)  76  Me.  100  (manager 
created  a  pitfall  by  having  hole  cut  in 
platform);  Brothers  v.  Cartter  (1873) 
52  Mo.  372,  14  Am.  Rep.  424  (super- 
intendent built  defective  false  work)  ; 
Woods  V.  Undvall  (1891)  1  C.  C.  A. 
37,  4  U.  S.  App.  49,  48  Fed.  62  (fore- 
man of  construction  erected  an  unsafe 
trestle)  ;  Band  of  Hope  &  A.  Consols 
V.  Mackay  (1871)  2  Victorian  Rep.  (L) 
158  (general  manager  allowed  mine 
ladder  to  remain  insecurely  fastened)  ; 
Louisville,  N.  A.  c€  G.  R.  Go.  v.  Graham 
(1890)  124  Ind.  89,  24  N.  E.  608  (fore- 
man of  tunnel  did  not  support  roof 
adequately)  ;  Westville  Goal  Co.  v. 
Schwartz  (1898)  177  111.  272,  52  N.  E. 
276,  aiBrming  (1897)  75  111.  App.  468 
(failure  of  pit  boss  to  look  after  the 
roof  of  a  room  in  a  mine)  ;  Anderson 
V.  Bennett  (1888)  16  Or.  515,  8  Am. 
St.  Rep.  31],  19  Pac.  765  (superintend- 
ent did  not  make  sure  that  all  the 
blasts  had  been  properly  exploded  he- 
fore  sending  laborer  to  resume  drill- 
ing) ;  Libby,  McNeill  &  Libby  v.  Scher- 
man  (1893)  146  111.  540,  37  Am.  St. 
Rep.  191,  34  N.  E.  801,  affirming  (1892) 
50  111.  App.  123  (foreman  piled  bar- 
rels carelessly)  ;  Zintek  v.  Stimson  Mill 
Co.  (1894)  9  Wash.  395,  37  Pac.  340 
(assistant  superintendent  raised  a  pile 
of  lumber  on  an  insecure  foundation)  ; 
Tissue  V.  Baltimore  &  0.  R.  Co.  (1886) 
112  Pa.  91,  56  Am.  Rep.  310,  3  Atl. 
667  (departmental  manager  stored  ex- 
plosives dangerously  close  to  the  place 
of  work)  ;  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkoioiak  (1889)  34  111. 
App.  312  (1894)  148  111.  573,  36  N.  E. 
572  (foreman  did  not  secure  laborer 
against  being  injured  by  the  fall  of  a 
bank)  ;  Thompson  v.  Chicago,  M.  d  St. 
P.  R.  Go.  (1883)  5  McCrary,  542,  IS 
Fed.  239   (similar  facts)  ;  Burlington  c( 
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which  they  are  assigned,^  and  sufficient  in  number  to  perform  those 


M.  River  R.  Co.  v.  Crockett  (1886)  19 
Neb.  138,  26  N.  W.  921  (no  watchman 
stationed  to  give  notice  of  danger  while 
a.  bank  treatened  to  fall)  ;  La  Salle  v. 
Kostka  (1901)  190  111.  130,  60  N.  E.  72, 
affirming  (1900)  92  111.  App.  91  (fore- 
man did  not  see  that  sides  of  sewer 
trench  were  properly  braced)  ;  Hall  v. 
m.  Joseph  'Water  Co.  (1891)  48  Mo. 
App.  356  (similar  facts)  ;  AtcMson,  T. 
&  S.  F.  R.  Co.  V.  WUson  (1891)  1  C.  C. 
A.  25,  4  U.  S.  App.  25,  48  Fed.  57  (road 
master  constructed  a  defective  tempo- 
rary track) ;  Kansas  City  Car  &  Foun- 
dry Co.  V.  Secrist  (1898)  59  Kan.  778, 
Appx.  (foreman  of  carpenters  left  a 
heavy  beam  in  such  a  position  that  it 
fell);  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Broion  (1893)  6  G.  C.  A.  142,  18  U. 
S.  App.  10,  56  Fed.  804  (no  proper  pre- 
cautions to  secure  servants  taking  down 
building)  ;  Cook  v.  St.  Paul,  M.  &  M.  R. 
Co.  (1885)  34  Minn.  45,  24  N.  W.  311 
(place  of  work  not  kept  safe  for  serv- 
ants ordered  to  clear  away  debris  of  a 
burnt  building)  ;  Northern  P.  R.  Go.  v. 
Beaton  (1894)  12  C.  C.  A.  301,  29  U.  S. 
App.  88,  64  Fed.  563  (improper  dispo- 
sition of  a  derrick  on  a  railway  car)  ; 
Colorado  Midland  R.  Co.  v.  O'Brien 
(1891)  16  Colo.  219,  27  Pac.  701  (over- 
loaded car  caused  derailment) ;  Colo- 
rado Midland  R.  Co.  v.  Naylon  (1892) 
17  Colo.  501,  31  Am.  St.  Rep.  335,  30 
Pac.  249  (same  facts)  ;  Openshaw  v. 
Utah  £  N.  R.  Co.  (1889)  6  Utah,  132 
(defective  loading  of  railway  oar  by 
conductor)  ;  Salem-Bedford  Stone  Co.  v. 
O'Brien  (1898)  150  Ind.  656,  49  N.  E. 
457  (superintendent  failed  to  secure 
wheels  of  "traveler"  used  for  moving 
large  stones ) . 

Proof  that  a  rule  of  a  steel  company, 
that  molds  of  a  certain  class  rounding 
on  the  bottom  should  be  laid  down,  was 
violated  by  leaving  such  a  mold  stand- 
ing on  one  end  with  the  empty  molds, 
and  that,  within  twenty  minutes  after 
it  was  thus  left  standing,  it  fell  over 
on  an  employee,  is  sufficient  to  justify 
a  finding  that  the  servants  of  such  com- 
pany were  guilty  of  negligence.  Joliet 
Steel  Co.  V.  Shields  (1893)  146  111.  603, 
34  N.  E.  1108,  affirming  (1892)  45  111. 
App.  453. 

It  has  been  held  that  a  fire  boss  in 
a  coal  mine,  whose  only  power  of  con- 
trol is  to  direct  the  men  to  leave  a  dan- 


gerous place  at  which  they  are  working 
and  go  to  another,  even  if  he  is  a  vice 
principal  by  virtue  of  his  functions, 
which  was  denied,  does  not  occupy  that 
relation  of  vice  principal  toward  an  em- 
ployee, as  regards  the  act  of  opening  his 
lamp  for  the  purpose  of  lighting  his 
pipe,  after  a  statement  by  such  employee 
that  there  is  no  gas  at  a  place  which 
such  boss  is  about  to  test.  Morgan  v. 
Carlon  Hill  Coal  Co.  (1893)  6  Wash. 
577,  34  Pac.  152,  772  (Dunbar,  Ch.  J., 
dissenting ) .  But  it  is  difficult  to  admit 
that  this  decision  is  correct,  in  view  of 
the  fact  that  it  was  the  especial  duty 
of  the  negligent  employee  to  prevent 
miners  from  going  to  places  where  there 
were  dangerous  accumulations  of  gas. 

The  employer  is  responsible  for  the 
negligence  of  the  superintendent  of  the 
work  of  loading  a  ship,  in  changing  the 
deck  crew  without  notifying  the  men  in 
the  hold,  and  in  replacing  that  crew  by 
one  composed  of  men  unacquainted  with 
the  work,  the  result  being  that  one  of 
them  threw  down  a  bale  of  cotton  into 
the  hold  and  injured  the  plaintiff. 
Woodson  V.  Wm.  Johnston  &  Co.  ( 1899 ) 
109  Ga.  454,  34  S.  E.  587. 

Where  a  carpenter  assisting  in  the 
care  of  electric-light  towers  was  sent  at 
half  past  three  to  remove  a  lamp  and 
connect  the  wires  with  the  circuit,  and 
was  injured  by  the  turning  on  of  the 
current  while  he  was  at  work,  if  he  had 
a  right  to  believe  that  the  current  would 
not  be  turned  on  earlier  than  usual,  and 
it  was  turned  on  that  day  earlier  than 
usual,  the  company  is  liable.  Colorado 
Electric  Co.  v.  Lubbers  (1888)  11  Colo. 
505,  7  Am.  St.  Rep.  255,  19  Pac.  479. 

Where  the  foreman  of  the  injured 
servant  ordered  him  to  load  freight  on 
an  elevator,  and,  without  warning  him, 
permitted  another  person  to  remove  it, 
and  the  servant  backed  into  the  elevator 
shaft  with  a  load,  the  question  whether 
the  foreman,  in  allowing  the  removal  of 
the  elevator,  acted  as  a  vice  principal  or 
as  a  fellow  servant  was  held  to  be  for 
the  jury.  Perras  v.  A.  Booth  d  Co. 
(1901)  82  Minn.  191,  84  N.  W.  739,  85 
N.  W.  179. 

3  Huntingdon  &  B.  T.  Road  d  Coal 
Co.  V.  Decker  (1877)  84  Pa.  419  (gen- 
eral manager  employed  unfit  servant)  ; 
Henry  v.  Brady  (1879)  9  Daly,  142  (su- 
perintendent  selected  unfit  employee) ; 
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duties  without  tinduly  endangering  themselves  or  their  colaborers ;  * 
or  that  the  place  of  work  and  the  various  appliances  are  examined  at 
proper  intervals  with  a  view  to  ascertaining  whether  they  have  be- 
come abnormally  dangerous  from  any  cause ;  °  or  that  a  safe  system 
for  the  conduct  of  the  business  is  adopted  and  adhered  to ;  ®  or  that 
instruction  and  warning  should  be  given  in  all  proper  cases  as  to  any 
extraordinary  risks  incident  to  the  work,  whether  their  abnormal 


Rowland  v.  Missouri  P.  R.  Co.  (1886) 
20  Mo.  App.  463  (section  foreman  was 
negligent  in  employing  a  subordinate)  ; 
Lyttle  V.  Chicago  &  W.  U.  R.  Co.  (1890) 
84  Mich.  289,  47  N.  W.  571  (departmen- 
tal manager  retained  an  incompetent 
servant  with  knowledge  of  his  unfit- 
ness) ;  Fraser  v.  Schroeder  (1896)  163 
111.  459,  45  N.  B.  288,  affirming  (1895) 
60  111.  App.  519  (similar  facts)  ;  Ryan 
V.  Los  Angeles  Ice  &  Cold  Storage  Co. 

(1896)  112  Cal.  244,  32  L.R.A.  524,  44 
Pac.  471  (manager  allowed  inexperi- 
enced men  to  do  work  they  were  un- 
fitted for)  ;  Louisville  &  N.  R.  Co.  v. 
Moore  (1886)  83  Ky.  675  (conductor 
allowed  fireman  to  operate  an  engine. 
*  Mason     v.     Edison     Mach,     Works 

(1886)  24  Blatchf.  93,  28  Fed.  228; 
Stoddard  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 

(1877)   65  Mo.  514. 

6  Pantzar  v.  Tilly  Foster  Iron  Min. 
Co.    (1885)    99  N.  Y.  368,  2  N.  E.  24 

(general  manager  failed  to  inspect  dan- 
gerous bank  which  fell)  ;  Kansas  P.  R. 
Co.  V.  Little  (1877)  19  Kan.  267  (su- 
perintendent of  construction  failed  to 
perform  his  duty  of  inspecting  the  ma- 
chinery used,  and  of  reporting  for  re- 
pair) ;  Baldwin  v.  St.  Louis,  K.  <&  N.  R. 
Co.    (1885)    68  Iowa,  37,  25  N.  W.  918 

(see  extract  in  note  9,  infra). 

^  Borgerson  v.  Cook-Stone  Co.  (1903) 
91  Minn.  91,  97  N.  W.  734;  Faren  v. 
Sellers  (1887)  39  La.  Ann.  1011,  4  Am. 
St.  Eep.  256,  3  So.  363;  Claybaugh  v. 
Kansas  City,  Ft.  8.  &  M.  R.  Co.  (1894) 
56    Mo.    App.    630;    Fraser    v.    Hand 

(1889)  33  111.  App.  153;  Richmond 
Granite  Co.  v.  Bailey  (1896)  92  Va. 
554,  24  S.  E.  232  (general  manager 
gave  an  order  which  amounted  to  an 
abrogation  of  a  rule  issued  by  himself)  ; 
Louisville,  N.  A.  £  G.  R.  Co.  v.  BecJc 

(1898)  151  Ind.  292,  50  N.  E.  988  (di- 
vision superintendent  negligent  in  con- 
trolling the  movements  of  trains)  ; 
Chicago,  B.  &  Q.  R.  Co.  v.  McLallen 
(1876)    84  111.  109    (similar  negligence 


on  the  part  of  an  assistant  superintend- 
ent) ;  Bateman  v.  Peninsular  R.  Co. 
(1898)  20  Wash.  133,  54  Pac.  996  (gen- 
eral superintendent  did  not  stop  a  train 
when  it  was  dangerous  for  it  to  pro- 
ceed) ;  Maher  v.  Union  P.  D.  &  O.  R. 
Co.  (1901)  45  C.  C.  A.  301,  106  Fed. 
309  (breach  of  rules  by  conductor)  ; 
Palmer  v.  Michigan  C.  R.  Co.  (1892) 
93  Mich.  363,  17  L.R.A.  636,  32  Am.  St. 
Rep.  507,  53  N.  W.  397  (laborers  re- 
quired by  assistant  road  master  to 
throw  rails  on  moving  cars)  ;  East  Ten- 
nessee,  y.  &   Cr.  R.   Co.  V.  De  Armond 

(1887)  86  Tenn.  73,  6  Am.  St.  Rep.  816, 

5  S.  W.  600  (telegraph  operator  did 
not  display  a  stop  signal)  ;  Bouck  v. 
Jackson  Saw  Mill  Go.  (1899)  20  Ky. 
L.  Eep.  1542,  49  S.  W.  472  (tightening 
of  wire  rope  pulled  it  loose  from  its 
fastenings);  Fraser  v.  Collier  (1897) 
75  111.  App.  194  (superintendent  ordered 
men  to  use  beam  after  a  suggestion  that 
it  should  be  strengthened)  ;  San  Antonio 

6  A.  P.  R.  Co.  V.  McDonald  (1895)  — 
Tex.  Civ.  App.  — ,  31  S.  W.  72  (large 
timber  allowed  to  swing  against  plain- 
tiflf,  who  had  received  no  notice  that  it 
was  about  to  be  hoisted)  ;  Uren  v. 
Golden  Tunnel  Min.  Go.  (1901)  24 
Wash.  261,  64  Pac.  174,  21  Mor.  Min, 
Rep.  243  (superintendent  of  tunnel  in 
hillside  allowed  rocks  to  be  rolled  down 
on  servants  who  had  no  notice  of  what 
was  about  to  be  done )  ;  Fremont,  E. 
&  M.  Valley  R.  Co.  v.  Leslie  (1894)  41 
Neb.  159,  59  N.  W.  559  (only  one  man 
detailed  to  hold  the  guy  rope  of  a  pile 
driver  while  it  was  being  moved)  ;  The 
Transfer  (1894)  9  C.  C.  A.  521,  20  U. 
S.  App.  570,  61  Fed.  364,  reversing 
(1893)  55  Fed.  98  (captain  of  ship  dis- 
regarded rules  as  to  signaling)  ;  Cris- 
well    V.    Pittsburgh,    G.    d    St.    L.    Go. 

(1888)  30  W.  Va.  798,  6  S.  E.  31  (sec- 
tion foreman  disobeyed  rule)  ;  Oregon/ 
V.  Ohio  River  R.  Go.  (1893)  37  W.  Va. 
606,  16  S.  E.  819   (similar  facts). 
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character  arises  from  the  inexperience  of  the  servant;  '  or  from  the 
condition  of  the  instrumentalities.* 

It  is  manifest  that  although,  as  will  be  seen  by  comparing  the  vari- 
ous memoranda  of  facts  in  the  notes  to  this  section  with  those  ap- 
pended to  the  citations  in  §  1446,  ante^  and  with  the  cases  to  be  dis- 
cussed in  the  next  chapter,  that  the  delinquencies  falling  under  the 
categories  thus  indicated  do  not  in  all  instances  amount  to  breaches 
of  a  non-delegable  duty  in  such  a  sense  that,  even  if  committed  by 
mere  fellow  servant,  they  would  render  the  master  liable,  yet  they  are 
so  distinctly  of  the  same  character  that  it  would  be  irrational  to  hold 
them  to  be  nonofficial  when  the  guilty  party  is  once  conceded  to  be  a 
vice  principal.    See,  however,  §  1475,  post? 


See  also  §§  1470,  1471,  post. 

7  Missouri  P.  R.  Co.  v.  Peregoy  (1887) 
36  Kan.  424,  14  Pac.  7  (no  instruction 
was  given  by  a  superintendent  to  an  ig- 
norant apprentice)  ;  Ft.  Smith  Oil  Co. 
V.  Slaver  (1893)  58  Ark.  168,  24  S.  W. 
106  (departmental  manager)  ;  In-tema- 
tional  &  Q.  N.  B.  Co.  v.  Eineie  (1891) 
82  Tex.  623,  18  S.  W.  681  (foreman)  ; 
Zellars  v.  Missouri  Water  &  Light  Co. 
(1902)  92  Mo.  App.  107  (servant  not 
warned  of  dangerous  condition  of  cover 
of  hot- water  vat)  ;  Shaw  v.  Arlvwright 
Mills  (1908)  80  S.  C.  567,  61  S.  E.  1018 
(no  instruction  given  to  an  inexperi- 
enced workman  in  a  cotton  mill). 

8  As,  where  a  departmental  manager 
omitted  to  remove  a  blast,  or  warn  a  la- 
borer of  its  presence.  McDonough  v. 
Great  Northern  E.  Go.  ( 1896 )  15  Wash. 
244,  46  Pac.  334.  Where  the  conductor 
of  a  work  train  failed  to  see  that  labor- 
ers had  timely  notice  of  the  danger  of 
earthslides.  Burlirugton  &  M.  River  R. 
Go.  V.  Crockett  (1886)  19  ]Seb.  138,  26 
N.  W.  921.  Where  the  foreman  of  a 
gravel  pit  failed  to  warn  as  to  the  dan- 
ger of  the  fall  of  a  bank.  Andreson  v. 
Ogden  Union  B.  &  Depot  Co.  (1892)  8 
Utah,  128,  30  Pac.  305.  Where  a  con- 
ductor failed  to  warn  brakeman  of  the 
dangerous  condition  of  a  load.  Louis- 
ville &  N.  R.  Co.  V.  Robinson  (1891)  13 
Ky.  L.  Eep.  153,  16  S.  W.  707.  Where 
a  foreman  in  a  sugar  refinery,  who  had 
ordered  a  laborer  to  shove  a  car  through 
a  door,  failed  to  warn  him  that  there 
was  not  space  enough  to  walk  between 
the  car  and  the  sides  of  the  door.  Oros- 
zewsTci    v.     Chicago     Sugar    Ref.     Co. 

(1899)  84  111.  App.  583. 
Where  a  mine  boss  directed  men  just 


hired,  to  go  through  a  certain  entry, 
without  warning  them  of  an  impending 
blast.  Continental  Coal  Corp.  v. 
Hounchell  (1910)  141  Ky.  107,  132  S. 
W.  403, 

9  A  requested  instruction  to  the  effect 
that  the  master  would  not  be  liable  for 
any  negligence  of  the  foreman,  unless  in 
the  employment  of  incompetent  men,  or 
in  the  use  of  unfit  machinery  or  appli- 
ances, is  properly  refused.  Baldwim  v. 
St.  Louis,  K.  &  N.  R.  Go.  (1885)  68 
Iowa,  37,  25  N.  W.  918.  The  court 
said:  "It  may  be  conceded  that  a  mere 
foreman,  as  the  word  'foreman'  is  gen- 
erally understood, — that  is,  as  a  labor- 
er, with  power  to  superintend  the  labor 
of  those  working  with  him, — is  a  coem- 
ployee  so  far  as  his  own  mere  labor  is 
concerned.  Peterson  v.  Whitebreast 
Coal  &  Min.  Co.  (1879)  50  Iowa,  673, 
32  Am.  Eep.  143.  But  the  instruction 
is  too  sweeping.  It  could  be  sustained 
only  upon  the  ground  that  there  was  no 
evidence  tending  to  show  negligence  on 
the  part  of  Coller,  or  anyone  else  acting 
as  a  superior.  Now,  as  we  have  ob- 
served, the  evidence  showed  that  Coller 
had  charge  of  the  yard.  If  his  charge 
involved  the  duty  of  maintaining  an  in- 
spection of  the  piles  in  reference  to 
their  security  against  falling  upon 
those  employed  near  them,  he  was,  we 
think,  in  the  performance  of  such  duty 
as  superior.  The  close  question,  per- 
haps, is  as  to  whether  his  charge  in- 
volved such  duty;  but  we  think  that  the 
jury  might  infer  from  the  circumstances 
that  it  did.  .  .  .  We  are  not  pre- 
pared to  say,  therefore,  that,  as  a  mat- 
ter of  law,  the  plaintiff  was  negligent  in 
not  discovering  them.    If  he  was  not,  it 
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1470.  [541]  Issuance  of  orders  deemed  to  be  an  official  act. — The 

logical  consequence,  if  not  the  actual  effect,  of  some  decisions  referred 
to  in  §  1473,  post^  is  to  absolve  the  master  even  from  the  results  of 
complying  with  the  negligent  order  of  a  vice  principal,  where  such 
order  relates  merely  to  the  details  of  the  work.  But  there  is  an  over- 
whelming weight  of  authority  to  sustain  the  doctrine  that  the  liability 
to  which  the  master  is  declared  to  be  subject  wherever  "the  negligent 
act  is  a  direct  result  of  the  exercise  of  power  conferred  by  the  master, 
in  the  performance  of  a  duty  devolving  by  law  upon  him"  ^  is  pred- 
icable  in  the  case  of  orders  issued  in  respect  to  the  work,  whatever 
may  be  the  precise  object  to  which  those  orders  may  have  relation.  It 
is,  in  fact,  difficult  to  see  what  more  indisputable  example  there  can 
be  of  an  "exercise  of  authority"  than  the  giving  of  such  orders,  and 
for  the  purpose  of  affecting  the  master  with  liability  in  this  instance, 
it  is  obviously  quite  immaterial  whether  the  delinquent  employee  be 
a  mere  superior  servant  or  a  general  or  departmental  manager.  Ac- 
cording to  the  great  majority  of  the  cases,  therefore,  all  that  is  neces- 
sary to  fix  liability  upon  the  master  is  that  the  negligent  order  which 
caused  the  injury  should  be  proved  to  be  incident  to  the  performance 
of  the  duties  of  his  position.^ 

The  order  may  be  a  negligent  one  because  the  servant  is  directed 
to  use  dangerously  defective  appliances ;  ^  or  to  work  in  an  abnormally 

would   seem   to  follow  that   a   duty  in        2  "The  defendant  ought  not  to  escape 

that  respect  rested  upon  the  defendant,  liability  for  negligently  issuing,  as  maa- 

to  be  discharged  by  the  person  in  charge  ter  and  in  the  course  of  the  performance 

of  the  yard.     Neither  the  expense  nor  of  its  duty  as  such  to  its  employees,  an 

difficulty  of  inspecting  the  pile  appears  improper  order."    Hankins  v.  'New  York, 

to  have  been  such  that  an  exposure  like  L.  E.  d  W.  B.  Co.  ( 1894 )   142  N.  Y.  416, 

the  one  in  question  should  be  regarded  25  L.R.A.  396,  40  Am.  St.  Rep.  616,  37 

as   practically  unavoidable.     We  think  N.  E.  466,  reversing  (1889)  55  Hun,  51, 

that  the  defendant  should  have  seen  in  8  N.  Y.  Supp.  272. 

the  first  place,  as  perhaps  it  did,  that        "Where  one  is  placed  by  the  master 

the  piles  were  originally  properly  con-  under  the  control  of  another,  and  told 

structed ;  and  if,  as  the  evidence  shows,  to  obey  his  instructions,  the  orders  given 

the  piles  afterwards  sometimes  became  by  such  other  in  relation  to  the  work 

dangerous  by  reason  of  a  custom  among  in  hand  are  the  orders  of  the  master, 

the  employees  of  cutting  the  cross-strips  without  reference  to  the  rank  or  grade 

to   enable   them   to  take   out   sticks   of  which  he  otherwise  holds  in  such  serv- 

timber,  the  defendant  should  have  exer-  ice."    Lantry-Sharpe  Contracting  Co.  v. 

cised  reasonable  diligence  in  seeing  that  McCraoken    (1911)    —   Tex.    Civ.   App. 

the  piles  were  rendered  safe  again  by  a  — ,  134  S.  W.  363. 
supply  of  other  cross-strips   of  proper       3  Great  Northern  B.  Co.  v.  McLaugh- 

length."  Im    (1895)    17   C.  C.  A.  330,  44  U.  S. 

1  Phrase  used  in  Pullman  Palace  Car  App.  200,  70  Fed.  669. 
Co.   v.   Laack    (1892)    143   111.   242,   U» 
L.R.A.  215,  32  N.  E.  285. 


§  1470] 


VICE  PKINCIPALSHIP— OFFICIAL  ACTS. 


4305 


dangerous  place,*  or  to  do  work  in  a  dangerous  manner ;  ®  or  to  do 


*Paterson  v.  Wallace  (1854)  1  Maeq. 
H.  L.  Cas.  748;  Bowling  v.  Allen  (1881) 
74  Mo.  13,  41  Am.  Rep.  298  (1885) 
88  Mo.  293;  Bradley  v.  GUcago,  M.  & 
St.  P.  R.  Go.  (1897)  138  Mo.  293,  39 
S.  W.  763;  Gox  V.  Syenite  Granite  Go. 
(1890)  39  Mo.  App.  424;  Consolidated 
Goal  Go.  V.  Womiacher  (1890)  134  111. 
57,  24  N".  E.  627,  affirming  (1889)  31 
111.  App.  288;  Pullman's  Palace-Car  Go. 
V.  Ea/rkins  (1893)  5  C.  C.  A.  326,  17 
U.  S.  App.  22,  55  Fed.  932;  Lebanon  v. 
McCoy  (1895)  12  Ind.  App.  500,  40  N. 
E.  700;  Jones  v.  Old  Dominion  Cotton 
Mills  (1886)  82  Va.  140;  Chicago,  St. 
P.  M.  &  0.  R.  Go.  V.  Lundstrom  (1884) 
16  Neb.  254,  49  Am.  Rep.  718,  20  N. 
W.  198;  Stookmeyer  v.  Reed  (1893) 
55  Fed.  259;  Deep  Min.  &  Drainage 
Co.  V.  Fitzgerald  (1895)  21  Colo.  533, 
43  Pac.  210;  National  Fire  Proofing  Go. 
V.  Andrews  (1907)  85  C.  C.  A.  526,  158 
Fed.  294;  Glucose  Sugar  Ref.  Go.  v.  Mc- 
Connell  (1907)  132  111.  App.  386; 
Oolitic  Stone  Go.  v.  Ridge  (1910)  174 
Ind.  558,  91  N.  E.  944;  Diaonno  v.  Great 
Northern  R.  Go.  (1908)  103  Minn.  120, 
114  N.  W.  736;  Browning  v.  Kasten 
(1904)  107  Mo.  App.  59,  80  S.  W.  354; 
Sirift  &  Go.  V.  Bleise  (1902)  63  Neb. 
739,  57  L.R.A.  147,  89  N.  W.  310;  Gom- 
mrcrce  Mill.  c6  Grain  Go.  v.  Gowan 
(1907)  —  Tex.  Civ.  App.  — ,  104  S.  W. 
916;  Home  v.  La  Crosse  Box  Go.  (1904) 
123  Wis.  399,  101  N.  W.  935. 

It  is  for  a  jury  to  say  whether  negli- 
gence can  be  predicated  of  the  act  of  a 
vice  principal  in  setting  a  laborer  to 
work  upon  a  bench  in  a  perpendicular 
wall  of  rock,  about  15  feet  below  the 
place  where  other  laborers  had  been  or- 
dered to  drill  holes  round  an  unexplod- 
ed  blast  for  the  puropse  of  blowing  out 
the  rock  which  held  it.  Cullen  v.  Nor- 
ton (1889)  52  Hun,  9,  4  N.  Y.  Supp. 
774.  The  master  was  finally  held  not 
liable  by  the  court  of  appeals  ( [1891] 
126  N.  Y.  1,  26  N.  E.  905),  but  merely 
on  the  ground  that  the  foreman  was  not 
a  vice  principal. 

According  to  early  Scotch  decisions 
a  superior  servant  (here  the  under 
ground  manager  of  a  mine)  may 
be  a  representative  of  the  master  in  re- 
spect to  an  order  exposing  a  subordinate 
to  danger  {Somerville  v.  Gray  [1863]  1 
Sc.  Sess.  Cas.  3d  series,  768),  while  he  la 
a  fellow  servant  as  to  other  operations 
M.  &  S.  Vol.  IV.— 270. 


connected  with  his  functions  as  a  con- 
trolling employee  (Wright  v.  Roxburgh 
[1864]  2  Sc.  Sess.  Cas.  3rd  series,  748 
[caused  explosion  of  fire  damp  caused 
by  temporary  interruption  of  ventila- 
tion] ) .  This  particular  ground  of  dis- 
tinction seems  never  to  have  been  ac- 
knowledged in  any  of  the  English  cases 
which  countenanced  the  doctrine  of  vice 
principalship,  and  must,  in  any  event, 
be  repudiated  in  any  court  which  is 
bound  by ,  the  subsequent  ruling  of  the 
House  of  Lords  in  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  App.  Cas. 
326,  19  L.  T.  N.  S.  30,  2  Paterson,  Sc. 
App.  Cas.  1597,  6  Macph.  Sc.  Sess.  Cas. 
84,  19  Eng.  Eul.  Cas.  132,  §  1457,  ante. 
Evidence  that  a  foreman  struck  a  pile 
of  ore,  whose  fall  caused  an  injury  to 
an  employee,  and  profanely  ordered  such 
employee  to  work  at  the  place,  is  suf- 
ficient to  go  to  the  jury  on  the  ques- 
tion whether  such  conduct  was  or  was 
not  wanton  and  reckless  as  alleged  in 
the  declaration.  Illinois  Steel  Co.  v. 
Sohymanowski  (1896)  162  111.  447,  44 
N.  E.  876. 

A  vice  principal  who  orders  a  work- 
man into  a  place  of  danger,  and  then, 
knowing  that  ne  is  there,  and  without 
warning,  negligently  starts  machinery 
into  operation  by  an  act  which,  under 
ordinary  circumstances,  would  have 
been  performed  by  him  in  the  capacity 
of  a  fellow  servant,  must  be  held  to  have 
acted  as  vice  principal  in  starting  the 
machine,  as  well  as  in  the  previous  act 
which  placed  the  employee  in  the  dan- 
gerous situation.  Cody  v.  Longyear 
(1908)  103  Minn.  116,  114  N.  W.  735. 
i  Thompson  v.  Hermarw,  (1879)  47 
Wis.  602,  32  Am.  Rep.  784,  3  N.  W.  579 ; 
Palmer  v.  Michigan  0.  R.  Go.  (1892)  93 
Mich.  363,  17  L.R.A.  636,  32  Am.  St. 
Rep.  507,  53  N.  W.  397;  Proctor  v.  Mis- 
souri, K.  &  T.  R.  Co.  (1890)  42  Mo. 
App.  124)  (disposition  of  rails  which 
were  being  loaded)  ;  Foster  v.  Missouri 
P.  R.  Co.  (1893)  115  Mo.  165,  21  S. 
W.  916  (same  facts)  ;  Fanter  v.  Clark 
(1884)  15  111.  App.  470  (direction  to 
remove  obstruction  from  a  planing  ma- 
chine without  stopping  it)  ;  Illinois  C. 
R.  Co.  V.  Johnson  (1900)  95  111.  App. 
54,  judgment  affirmed  in  (1901)  191  111. 
594,  61  N.  E.  334  (direction  to  make  a 
"running  switch")  ;  Stahl  v.  Duluth 
(18D8)    71   Minn.    341,   74   N.   W.    143 
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something  which,  under  the  circumstances,  will  render  the  place  of 
work  abnormally  dangerous  for  a  fellow  servant.  ° 

The  order  may  also  be  culpable  because  it  directs  instrumentalities, 
suitable  and  safe  if  properly  handled,  to  be  used  in  a  manner  which 
any  man  of  ordinary  prudence  and  sagacity  would  understand  to  be 
likely  to  eventuate  in  disaster,''  or  because  it  is  given  in  such  a  way 

(employee  ordered  to  pick  round  a  hole  App.  85,  61  Fed.  738;  'Northern  P.  It. 
where  there  was  an  unexploded  charge  Co.  v.  Powier  (1895)  15  C.  C.  A.  52, 
of  dynamite);  Qormly  v.  Vulcan  Iron  29  U.  S.  App.  583,  67  Fed.  881;  Mis- 
Works  (1876)  61  Mo.  492  (order  to  ap-  souri  P.  R.  Go.  v.  Texa^  d  P.  R.  Co. 
ply  fire  to  an  oven  in  a  manner  calcu-  ( 1889 )  38  Fed.  816 ;  'Northern  P.  R.  Co. 
lated  to  cause  an  explosion)  ;  Keating  v.  Smith  (1894)  8  C.  C.  A.  663,  15  TJ. 
V.  Pacific  Steam  Whaling  Co.  (1899)  21  S.  App.  294,  59  Fed.  993;  Ragsdale  v. 
Wash.  415,  58  Pac.  224  (furling  of  Northern  P.  R.  Co.  (1889)  42  Fed^ 
sails)  ;  Hardy  v.  Chicago,  R.  I.  &  P.  R.  383;  Lake  Shore  &  M.  8.  R.  Co.  v. 
Co.  (1910)  149  Iowa,  41,  127  N.  W.  Knittal  (1878)  33  Ohio  St.  468;  Clark 
1093;  Chenoweth  v.  Bwrr  (1909)  242  v.  Hughes  (1897)  51  Neb.  780,  71  N. 
111.  312,  89  N.  E.  1008,  affirming  judg-  W.  776;  Little  Miami  R.  Co.  v.  Stevens 
ment  in  (1909)  146  111.  App.  443:  Gal-  (1851)  20  Ohio,  415;  Cleveland,  C.  <£- 
vin  V.  Brown  &  McOabe  (1909)  53  Or.  C.  R.  Co.  v.  Keary  (1854)  3  Ohio  St. 
598,  101  Pac.  671   (sling  overloaded).        201;  Illinois  C.  R.  Co.  v.  Spenoe  (1893) 

"Where  a  servant  is  exposed  to  dan-  93  Tenn.  173,  42  Am.  St.  Rep.  907,  23  S. 
ger  not  in  the  line  of  the  duties  he  has  W.  211;  Miller  v.  Missouri  P.  R.  Go. 
engaged  to  perform,  by  one  whom  the  (1891)  109  Mo.  350,  32  Am.  St.  Rep. 
master  has  placed  over  him,  and  to  673,  19  S.  W.  58;  Spencer  v.  Brooks 
whose  orders  he  is  subjected,  this  (1895)  97  Ga.  681,  25  S.  E.  480;  Wil- 
wrongful  act  of  his  superior  may  be  son  v.  Louisiana  d  N.  W.  R.  Co.  (1899) 
treated  as  the  wrongful  act  of  the  51  La.  Ann.  1133,  25  So.  961;  'Van 
master."  Belmer  v.  Boyne  City  Tan-  Amhurg  v.  Yiokshurg,  8.  £  P.  R.  Co. 
ning  Co.  (1910)  160  Mich.  669,  125  N.  (1885)  37  La.  Ann.  650,  55  Am.  Rep. 
W.  726.  517;   Walker  v.  Oillett   (1898)   59  Kan. 

e  Augusta  v.  Owens  (1900)  111  Ga.  214,  52  Pac.  442;  Ritt  v.  Louisville  & 
464,  36  S.  E.  830.  N.  R.  Go.   (1887)   9  Ky.  L.  Rep.  307,  4 

An  employee  in  charge  of  the  varnish-  S.  W.  798 ;  Newport  News  d  M.  'Valley 
ing  room  of  defendant's  furnishing  Co-  v.  Dentzel  (1890)  91  Ky.  42,  14  S. 
factory  acts  as  a  vice  principal  in  order-  W.  958;  Oreer  v.  Louisville  &  N.  R.  Go. 
ing  a  servant  to  throw  a  board  out  of  a  (1893)  94  Ky.  169,  21  S.  W.  649; 
third-story  window,  without  seeing  that  Louisville  d  N.  R.  Co.  v.  Wallingford 
other  employees  known  by  him  to  be  at  (1893)  15  Ky.  L.  Rep.  170,  22  S.  W. 
work  on  the  ground  were  in  places  of  439;  Newport  News  d  M.  'Valley  Go.  v. 
safety.  Schmeizer  v.  Central  Furniture  Carroll  (1895)  17  Ky.  L.  Rep.  374,  31 
Co.  (1908)  134  Mo.  App.  493,  114  S.  S.  W.  132;  Chicago,  B.  d  Q.  R.  Go.  v. 
W.  1043.  Blank    (1887)    24  111.  App.  438;   Ayers 

TThe  most  frequent  illustrations  of  ■*'•  Richmond  d  D.  R.  Go.  (1888)  84 
such  orders  are  furnished  by  the  cases  ^^-  679,  5  S.  E.  582;  Purcell  v.  South- 
in  which  conductors  and  other  em-  em  R.  Go.  (1896)  119  N.  C.  728,  26  S. 
ployees  having  the  control  of  railway  ■"*'•  1^1;  Mason  v.  Richmond  d  D.  R. 
cars  manage  them  so  as  to  cause  injury.  Co.  (1892)  111  N.  C.  482,  18  L.R.A. 
Chicago,  M.  d  St.  P.  R.  Co.  v.  Ross  8*5,  32  Am.  St.  Rep.  814,  16  S.  E.  698; 
(1884)  112  U.  S.  377,  28  L.  ed.  787,  5  8hadd  v.  Georgia,  G.  d  N.  R.  Co.  (1895) 
Sup.  Ct.  Rep.  184;  Union  P.  R.  Co.  v.  116  N.  C.  968,  21  S.  E.  554;  Haney  v. 
Gallaghan  (1893)  6  0.  C.  A.  205,  12  U.  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  (1893) 
S.  App.  541,  56  Fed.  988;  Northern  P.  38  W.  Va.  570,  18  S.  E.  748;  Madden 
R.  Co.  V.  Cavanaugh  (1892)  2  C.  C.  A.  v.  Chesapeake  d  0.  R.  Go.  (1886)  28 
358,  10  U.  S.  App.  197,  51  Fed.  517;  W.  Va.  610,  57  Am.  Rep.  695;  Daniel 
Canadian  P.  R.  Co.  v.  Johnston  (1894)  v.  Chesapeake  d  0.  R.  Co.  (1892)  36 
25  L.R.A.  470,  9  C.  C.  A.  587,  26  U.  S.    W.  Va.  397,  16  L.R.A.  383,  32  Am,  St. 
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that,  under  the  circumstances,  it  is  likely  to  confuse  the  workman 
receiving  it,  and  thus  render  him  less  capable  of  protecting  himself ;  * 
or  because  it  has  the  effect  of  throwing  the  workman  off  his  guard 
when  some  transitory  danger  is  approaching.^ 

It  is  scarcely  necessary  to  cite  authorities  to  the  point  that  an  order 
within  the  meaning  of  the  general  rule  may  be  given  by  word  of 
mouth,  or  by  any  other  means  of  communication  which  may  be  ap- 


Rep.  870,  15  S.  E.  162;  Louisville  &  N. 
R.  Co.  V.  Hawkins  (1899)  21  Ky.  L. 
Rep.  354,  51  S.  W.  426;  East  Tennessee 
d  W.  N.  C.  R.  Co.  V.  Collins  ( 1886 )  85 
Tenn.  227,  1  S.  W.  883;  Kirk  v.  At- 
lanta d  0.  Air-Line  R.  Go.  (1886)  94 
N.  C.  625,  55  Am.  Rep.  621;  Bardy  v. 
Minneapolis  &  St.  L.  R.  Co.  (1888)  36 
Fed.  657;  Norris  v.  Illinois  C.  R.  Co. 
(1899)  88  111.  App.  614;  Armstrong 
V.  Oregon  Short-Line  <f  U.  N.  R.  Co. 
(1893)  8  Utah,  420,  32  Pae.  693;  Nail 
V.  Louisville,  N.  A.  &  G.  R.  Co.  (1891) 
129  Ind.  260,  28  N.  E.  183,  611;  Chi- 
cago d  A.  R.  Co.  V.  May  (1884)  108 
111.  288;  Illinois  C.  R.  Co.  v.  Atwelt 
(1902)   198  111.  200,  64  N.  E.  1095. 

In  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Touhy  (1887)  26  111.  App.  99,  it  was 
held  that  a  yard  master,  in  giving  a 
signal  to  an  engineer  that  a  public 
crossing  was  clear  of  teams  and  might 
be  blocked  by  backing  some  cars,  was 
not  acting  as  a  representative  of  the 
company  in  the  same  sense  that  he 
would  have  been  if  he  had  issued  a  per- 
emptory command,  and  that  the  com- 
pany was  therefore  not  liable  for  an  in- 
jury received  by  a  switchman  through 
being  crushed  between  a  moving  and  a 
stationary  car.  But  the  distinction 
thus  implied  seems  to  be  of  very  du- 
bious correctness. 

The  negligent  management  of  hand 
cars  by  section  foreman  and  other  em- 
ployees controlling  them  is  another 
analogous  instance  of  official  culpabil- 
ity. Sohroeder  v.  Chicago  d  A.  R.  Co. 
(1891)  108  Mo.  322,  18  L.R.A.  827,  18 
S.  W.  1094;  McDermott  v.  Hannibal  d 
St.  J.  R.  Go.  (1885)  87  Mo.  285;  Wood- 
ward Iron  Co.  V.  Andrews  (1896)  114 
Ala.  243,  21  So.  440 ;  Louisville  d  N.  R. 
Co.  V.  Bass  (1897)  19  Ky.  L.  Rep  1474, 
43  S.  W.  463;  St.  Louis,  I.  M.  d  S.  R. 
Co.  V.  Rickman  (1898)  65  Ark.  138,  45 
S.  W.  56;  Alabama  Mineral  R.  Co.  v. 
Jones  (1896)  114  Ala.  519,  62  Am.  St. 
Rep.  121,  21  So.  507    (1898)    121  Ala. 


113,  25  So.  814;  Ganm.v.Nashmlle,G.d 
St.  L.  R.  Co.  (1898)  101  Tenn.  381,  70 
Am.  St.  Rep.  687,  47  S.  W.  493;  John- 
son V.  Southern  R.  Go.  (1898)  122  N. 
C.  955,  29  S.  E.  784;  Chicago  d  A.  R. 
Go.  y.  QoUz   (1897)   71  111.  App.  414. 

Similar  official  acts  of  negligence  are 
the  omission  to  station  a  lookout  at 
the  proper  place  on  board  a  ship. 
(The  Titan  [1885]  23  Blatchf.  177,  23 
Fed.  413)  ;  and  an  order  to  use  a  push- 
car  for  the  improper  purpose  of  trans- 
portation (Miller  v.  Union  P.  R.  Go. 
[1883]  5  McCrary,  300,  17  Fed.  67). 

See  also,  as  illustrating  the  general 
principle  in  the  text:  Chattanooga 
Electric  R.  Go.  v.  Lawson  (1898)  101 
Tenn.  406,  47  S.  W.  489 ;  Leiter  v.  Ein- 
nare  (1896)  68  111.  App.  558;  Bloyd  v. 
St.  Louis  d  8.  F.  R.  Go.  ( 1893 )  58  Ark. 
66,  41  Am.  St.  Rep.  85,  22  S.  W.  1089 ; 
Denver,  8.  P.  d  P.  R.  Go.  v.  Driscoll 
(1889)  12  Colo.  520,  13  Am.  St.  Rep. 
243,  21  Pac.  708;  Chicago  Dredging  d 
Dock  Go.  V.  McMahon  (1888)  30  111. 
App.  358;  West  Chicago  Street  R.  Go. 
V.  Dtoyer  (1894)  57  111.  App.  440;  Mc- 
Carthy V.  Chicago,  R.  I.  d  P.  R.  Co. 
(1891)  83  Iowa,  485,  50  N.  W.  21; 
Berriman  v.  Chicago  d  A.  R.  Co.  (1887) 
27  Mo.  App.  435 ;  Logan  v.  North  Caro- 
lina R.  Co.  (1895)  116  N.  C.  940,  21  S. 
E.  959 ;  Patton  v.  Western  North  Caro- 
lina R.  Go.  (1887)  96  N.  C.  455,  1  S. 
E.  863;  Stephens  v.  Hannibal  d  St.  J 
R.  Co.  (1885)  86  Mo.  221  (1888)  96 
Mo.  207,  9  Am.  St.  Rep.  336,  9  S.  W. 
589;  Ramsay  v.  Quirm  (1874)  Ir.  Rep. 
8  C.  L.  322. 

» Coyne  v.  Union  P.  R.  Co  (1889) 
133  U.  S.  370,  33  L.  ed.  651,  10  Sup. 
Ct.  Rep.  382. 

9  As,  where  an  assistant  road  master 
ordered  a  laborer  to  continue  working 
on  a  car  when  an  engine  was  close  at 
hand.  Harrison  v.  Detroit,  L.  d  N.  R. 
Go.  (1890)  79  Mich.  409,  7  L.R.A.  623, 
19  Am.  St.  Rep.  180,  44  N.  W.  1034. 
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prapriate  or  convenient.'"  It  is  also  clear  that  the  entire  omission 
to  give  any  orders  at  all,  when  the  occasion  demands  it,  is  as  culpable 
as  the  actual  giving  of  improper  orders." 

One  who  acts  as  vice  principal  in  an  emergency,  in  selecting  men, 
machinery,  and  a  place  to  work,  does  not  become  a  fellow  servant 
immediately  upon  beginning  the  work,  with  all  suitable  agencies  pro- 
vided therefor,  but  continues  a  vice  principal  in  directing  the  move- 
ments of  the  individual  employees. ^^ 

Intimately  coimected  mth  negligence  in  issuing  orders  is  that 
which  consists  in  assuring  a  servant  that  there  is  no  danger  to  be 
feared,  when,  as  a  matter  of  fact,  the  superior  giving  the  assurance 
knows  or  ought  to  know  that  his  statement  is  not  true.  The  liability 
of  the  master  under  this  head  is  fully  treated  in  chapter  lvii.,  ante. 

1471.  [542]  Failure  to  protect  subordinates  from  transitory  dangers 
deemed  to  be  official  negligence. —  The  courts,  as  a  whole,  require  the 
master  to  answer  for  the  negligence  of  a  vice  principal  whenever  the 
default  complained  of  consists  in  the  omission  to  take  such  precau- 
tions as  a  prudent  man  would,  under  the  circumstances,  have  taken 
for  the  purpose  of  protecting  the  injured  subordinate  against  some 


10  Cose  V.  Syenite  Granite  Co.  (1890) 
39  Mo.  App.  424;  Louisville  &  N.  R. 
Co.  V.  Hurst  (1892)  14  Ky.  L.  Rep.  632, 
20  S.  W.  817;  Hoke  v.  Ht.  Louis  K.  & 
N.  R.  Co.  (1885)  88  Mo.  360,  reversing 
(1882)  11  Mo.  App.  574  (road  master, 
while  directing  the  removal  of  a  wreclc, 
gave  a  wrong  signal  to  an  engineer, 
and  so  caused  injury  to  a  laborer)  ; 
Spencer  v.  Brooks  (1895)  97  Ga.  681, 
25  S.  E.  480  (conductor  signaled  en- 
gineer to  back  a  car  prematurely,  so 
that  plaintiff  was  crushed)  ;  Devine  v. 
Boston  &  A.  R.  Go.  (1893)  159  Mass. 
348,  34  N.  E.  539  (failure  of  conductor 
to  give  the  stop  motion  at  the  proper 
time  to  an  engineer  who  was  running 
ears  on  to  a  siding).  Compare  also  § 
1348,  ante. 

11  Gerrish  v.  New  Haven  Ice  Go. 
(1893)  63  Conn.  9,  27  Atl.  235  (mana- 
ger did  not  take  steps  to  prevent  plain- 
tiff from  being  injured  by  the  sudden 
starting  of  machinery)  ;  Brown  v.  Sen- 
nett  (1885)  68  Cal.  225,  58  Am.  Rep. 
8,  9  Pac.  74  (head  stevedore  failed  to 
signal  engineer  to  stop  the  machinery 
when  an  overloaded  bucket  of  coal  was 
swinging   dangerously ) . 

12  Nail  V.  Louisville,  N.  A.  &  C.  R.  Co. 
(1891)   129  Ind.  260,  268,  28  N.  E.  183, 


611.  The  court  said:  "Counsel  err  in 
assuming  that  when  Helms  pointed  out 
to  the  assembled  employees  the  inper- 
iled  bridge  and  the  accumulated  drift 
and  debris  which  threatened  it,  he  had 
completed  the  work  of  selecting  the 
place  to  work.  As  above  stated,  within 
their  several  departments  each  man 
knows,  or  should  know,  in  a  general 
way  at  least,  what  duties  are  required 
of  him,  and  how,  when,  and  where  to 
use  the  appliances  provided;  but  at  such 
a  time  and  in  such  an  emergency  as  that 
described  in  the  complaint  there  must 
be  an  intelligent  directing  head  to  as- 
sign to  the  men  their  places  and  direct 
them  what  to  do;  to  direct  what  appli- 
ances shall  be  used,  and  when,  where, 
and  how  they  shall  be  used.  This  in- 
telligent and  directing  head  must  be 
the  master.  And  he  to  whom  the  master 
delegates  such  duty  acts  as  the  master, 
who  cannot  escape  responsibility  by  hav- 
ing another  act  in  his  stead.  Therefore, 
when  Helms  ordered  the  decedent  to  go 
down  among  the  driftwood,  and  directed 
him  what  he  should  do  there,  he  was 
still  acting  as  vice  principal,  and  was 
furnishing  to  decedent  his  place  to 
work." 
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peril  of  the  transitory  class,  against  ■which  he  had  no  adequate  means 
of  guarding  himself.' 

The  duty  to  prevent  the  happening  of  the  occurrence  which  would 
expose  the  servant  to  such  a  peril,  or,  if  that  is  not  possible,  to  give 
such  warning  as  will  enable  him  to  remove  his  person  out  of  the  zone 
of  danger  in  time  to  avoid  injury,  may  well  be  regarded  as  a  form  of 


1  It  has  often  been  held  or  assumed 
that  employees  controlling  workmen 
whose  duties  require  them  to  be  in 
places  where  they  may  be  struck  by 
moving  railway  cars  are  acting  in  their 
representative  capacity  when  they  do 
not  adopt  means  for  preventing  the  cars 
from  reaching  the  place  where  the  work 
is  going  on,  or  for  giving  the  workmen 
due  warning,  at  all  events,  of  the  ap- 
proach. Cases  where  injured  car  re- 
pairers have  been  allowed  to  recover  on 
this  ground  are  the  following:  St. 
Louis,  A.  &  T.  B.  Co.  v.  Triplett  (1891) 
54  Ark.  289,  11  L.R.A.  773,  15  S.  W. 
831,  16  S.  W.  266;  Stucke  v.  Orleans 
R.  Go.  (1898)  50  La.  Ann.  172,  23  So. 
342;  Moore  v.  Walash,  St.  L.  &  P.  R. 
Co.  (1885)  85  Mo.  588;  Renfro  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  (1885)  86  Mo. 
302;  Lake  Shore  &  M.  S.  R.  Co.  v.  La- 
valley  (1880)  36  Ohio  St.  221;  Missouri 
P.  R.  Go.  V.  Williams  (1889)  75  Tex.  4, 
16  Am.  St.  Eep.  867,  12  S.  W.  835; 
Chicago,  B.  &  Q.  R.  Co.  v.  Sullivan 
(1889)  27  Neb.  673,  43  N.  W.  415; 
St.  Louis,  A.  &  T.  3.  R.  Go.  v.  Solman 
(1894)  53  111.  App.  617;  Eannilal  & 
St.  J.  R.  Go.  V.  Fox  (1884)  31  Kan.  586, 
3  Pac.  320. 

The  duty  of  a  section  foreman  to  pro- 
tect his  subordinates  from  moving 
trains  is  also  recognized  as  official  in 
several  cases.  Torian  v.  Richmond  & 
A.  R.  Co.  (1887)  84  Va.  192,  4  S.  E. 
339 ;  Chicago,  St.  L.  &  P.  R.  Go.  v.  Gross 

(1889)  35   111.   App.    178,    afHrmed   in 

(1890)  133  111.  37,  24  N.  E.  563;  St. 
Louis,  I.  M.  &  S.  R.  Go.  v.  Rickman 
(1898)  65  Ark.  138,  45  S.  W.  56;  Inter- 
national &  G.  N.  R.  Go.  V.  Tisdale 
(1905)  39  Tex.  Civ.  App,  372,  87  S.  W. 
1063. 

In  Hannibal  d  St.  J.  R.  Co.  v.  Fox 
(1884)  31  Kan.  586,  3  Pac.  320,  the 
court,  in  holding  the  company  liable  for 
the  negligence  of  a  foreman  of  car  re- 
pairers, said:  "He  was  not  only  the 
foreman  to  direct  the  work  of  his  sub- 
ordinates, but  he  was  the  person  above 
all   others  to  provide  that  they  had  a 


reasonably  safe  place  at  which  to  work; 
and  while  he  was  present,  overseeing 
their  work,  upon  him  devolved  the  duty 
of  using  ordinary  care  and  diligence  to 
prevent  them  from  being  injured, 
mangled,  or  crushed  by  other  trains  or 
cars  moving  the  one  under  which  he  had 
placed  them.  It  is  immaterial,  there- 
fore, whether  Lovell  be  called  superin- 
tendent, middleman,  boss  repairer,  or 
foreman.  The  duty  devolved  upon  him 
to  direct  his  subordinates  to  work  in  a 
peculiarly  dangerous  place,  where  by  the 
exercise  of  reasonable  care  they  could 
not  protect  themselves  from  approach- 
ing trains  of  cars;  and  under  such  cir- 
cumstances the  duty  devolved  upon  him, 
as  the  representative  of  the  company,  to 
protect  his  subordinates,  while  at  work, 
from  the  switching  of  cars  and  the  mak- 
ing up  of  trains  on  the  same  track.  He 
failed  to  perform  his  duty.  For  his 
negligence  in  this  respect  the  company 
is  liable.  The  latter  cannot  in  this  mat- 
ter interpose  between  itself  and  Fox, 
who  has  been  injured  without  fault  on 
his  part,  the  personal  responsibility  of 
Lovell,  who  in  exercising  the  company's 
authority  has  violated  the  duty  he  owed, 
as  well  to  Fox  as  to  the  company." 

A  foreman  who  orders  a  workman  to 
get  into  an  open  coal  car  boarded  up  at 
the  sides  about  48  inches,  and  to  pile 
ties  thrown  from  the  outside,  places  him 
in  a  position  in  which  at  times  he  can- 
not possibly  see  what  is  done  by  the  men 
who  are  loading  the  ties,  and  is  there- 
fore bound  to  adopt  some  appropriate 
precaution  to  guard  against  the  risk  of 
his  being  struck  by  a  tie.  Clayhaugh  v. 
Kansas  City,  Ft.  8.  &  M.  R.  Co.  (1894) 
56  Mo.  App.  630. 

See  also  Illinois  C.  R.  Co.  v.  Oilhert 
(1895)  157  111.  354,  41  N.  E.  724  (serv- 
ant's work  was  taking  wheels  across 
tracks  where  trains  were  passing  every 
few  minutes). 

Other  cases  which  illustrate  the  gen- 
eral rule  in  the  text  are  the  following: 
McLean  v.  Blue  Point  Gravel  Min.  Go. 
(1876)    51   Cal.   255    (foreman  of  mine 
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the  nonassignable  duty  to  furnish  and  maintain  a  safe  place  of  work.* 
It  is  true  that  the  weight  of  authority  is  against  pressing  this  theory 
to  such  an  extent  as  to  hold  a  mere  servant  to  be  a  vice  principal 
solely  for  the  reason  that  he  was  appointed  to  look  out  for  the  appre- 
hended peril  and  take  appropriate  steps  to  prevent  its  producing  in- 
jury,*   But  the  negation  of  liability  in  this  regard  clearly  does  not 


failed  to  notify  workman  that  a  blast 
was  about  to  be  let  off).  Johnson  v. 
Richmond  &  A.  B.  Go.  (1888)  84  Va. 
713,  5  S.  E.  707  (conductor  failed  to 
station  himself  where  he  could  control 
the  movements  of  the  cars  so  as  to  avoid 
injuring  a  brakeman  ordered  to 
couple)  ;  Eewanee  Boiler  Oo.  v.  Erick- 
son  (1898)  78  111.  App.  35  (superin- 
tendent allowed  steam  to  be  let  into  a 
boiler  which  plaintiflF  was  repairing)  ; 
Walash,  St.  h.  &  P.  B.  Co.  v.  Eawh 
(1887)  121  111.  259,  2  Am.  St.  Rep.  82, 
12  N.  E.  253  (floor  of  wrecked  car,  being 
insecurely  propped,  fell)  ;  Alaska  Tread- 
well  Gold  Min.  Go.  v.  Whelan  (1894) 
12  C.  C.  A.  225,  29  U.  S.  App.  1,  64  Fed. 
462  (night  boss  in  mine  failed  to  warn 
workman  that  chute  was  about  to  be 
opened;  reversed  in  [1897]  168  U.  S. 
86,  42  L.  ed.  390,  18  Sup.  Ct.  Rep.  40, 
solely  on  the  ground  that  the  negligent 
servant  was  a  mere  gang  foreman)  ; 
Hoosier  Stone  Co.  v.  McCaAn  (1892)  133 
Ind.  231,  31  N.  E.  956  (manager  of 
quarry  allowed  insufficiently  blocked 
cars  to  be  started  on  an  incline  by  the 
impact  of  others)  ;  Wills  v.  Cape  Girar- 
deau S.  W.  B.  Co.  (1891)  44  Mo.  App. 
51  (superintendent  negligently  ordered 
an  engine  to  be  moved  while  the  plain- 
tiflF was  in  a  certain  place)  ;  Biohmond 
Granite  Co.  v.  Bailey  (1896)  92  Va. 
554,  24  S.  E.  232  (foreman  in  quarry 
failed  to  warn  subordinate  that  a  cable 
was  about  to  be  tautened)  ;  Augusta  v. 
Owens  (1900)  111  Ga.  464,  36  S.  E. 
830  (orders  given  to  fellow  servant  with- 
out warning  plaintiflf)  ;  Kirk  v.  Senzig 
(1898)  79  111.  App.  251  (foreman  failed 
to  warn  elevator  man  of  presence  of 
another  workman  in  the  shaft)  ;  Illinois 
Steel  Co.  V.  McFadden  (1901)  98  111. 
App.  296,  affirmed  in  (19C2)  196  111. 
344,  89  Am.  St.  Rep.  319,  63  N.  E.  671 
(superintendent  failed  to  have  blast 
stopped  while  repairing  furnace)  ;  Illi- 
nois Steel  Go.  v.  Sita/r  (1901)  98  111. 
App.  300,  affirmed  in  (1902)  199  111. 
116,  64  N.  E.  984  (similar  facts);  An- 
derson Y.  PittsMirgh  Coal   Co.    (1909) 


108  Minn.  455,  26  L.R.A.(N.S.)  624, 
122  N.  W.  794  (hatch  tender  failed  to  ■ 
give  customary  warning  of  lowering  of 
bucket)  ;  Turrentine  v.  Wellington 
(1904)  136  N.  C.  308,  48  S.  E.  739 
(workman  in  quarry  not  warned  that 
rocks  were  to  be  rolled  down ) . 

See  also  the  oases  cited  in  note  11  to 
the  last  section  and  also  those  in  note  7, 
which  deals  with  the  management  of 
railway  and  hand  cars  most  of  which 
may  be  referred  to  the  principle  now  un- 
der discussion,  as  well  as  to  the  concep- 
tion of  negligence  in  giving  orders. 

2  See  the  language  used  by  the  court 
in  Alaska  Treadwell  Gold  Min.  Co.  v. 
Whelan  (1894)  12  C.  C.  A.  225,  29  U. 
S.  App.  1,  64  Fed.  462  (Reversed  in  Su- 
preme Court,  but  merely  on  the  ground 
that  the  superior  servant  was  not  a  de- 
partmental manager)  ;  St.  Louis,  A.  & 
T.  B.  Co.  V.  Triplett  (1891)  54  Ark. 
289,  11  L.R.A.  773,  15  S.  W.  831,  16 
S.  W.  266. 

One  charged  with  the  duty  in  a  steel 
mill  of  giving  warning  to  the  employees 
when  a  heat  was  to  be  blown,  that  they 
might  reach  a  place  of  safety,  is  a  vice 
principal  of  the  master,  for  whose  neg- 
ligence with  respect  to  that  duty  the 
master  will  be  liable.  Illinois  Steel  Co. 
V.  Ziemkowski  (1906)  220  111.  324,  4 
L.R.A.(N.S.)  1161,  77  N.  E.  190,  affirm- 
ing (1905)   123  111.  App.  285. 

3  See  §  1510,  post. 

In  Dayharsh  v.  Hannibal  <&  St.  J.  B. 
Co.  (1890)  103  Mo.  570,  23  Am.  St.  Rep. 
900,  15  S.  W.  554,  the  ground  seems  to 
be  distinctly  taken  that  the  boss  of  a 
roundhouse,  in  directing  where  the  en- 
gines are  to  be  placed,  is  performing 
the  employer's  nonassignable  duty  to 
see  that  the  servants  doing  the  work 
of  the  roundhouse  are  not  exposed  to 
any  extraordinary  risks  from  the  inse- 
curity of  the  place  of  work,  and  is 
therefore  a  vice  principal.  The  case 
shows  how  readily  one  line  of  argument 
in  this  class  of  cases  may  run  into  an- 
other; but  the  true  rationale  of  the  de- 
cision is   probably   that  the   negligence 
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involve  the  consequence  that  one  who  is  a  vice  principal  by  virtue 
of  his  position  as  a  superior  official  ceases  to  be  a  vice  principal  while 
he  is  discharging  the  duty  in  question,  any  more  than  the  accept- 
ance of  the  doctrine  which  prevails  in  most  courts,  that  the  mere 
possession  of  a  power  of  control  does  not  constitute  an  employee  a 
vice  principal,  necessitates  the  conclusion  that  such  a  vice  principal 
does  not  represent  the  master  as  respects  the  orders  which  he  issues 
to  his  subordinates. 

1472.  [543]  Theory  that  vice  principal  does  not  represent  the  mas- 
ter except  in  so  far  as  he  is  discharging  some  non-delegable  duty. — 
An  examination  of  the  eases  cited  in  this  and  the  following  sections 
will  show  that  many  of  the  courts  have  practically  committed  them- 
selves to  the  adoption  of  a  principle  which,  if  carried  to  logical  con- 
clusions, would  prevent  recovery  wherever  the  negligence  of  the  de- 
linquent vice  principal  did  not  amount  to  a  breach  of  one  of  those 
personal  duties  of  the  master  which  are  non-delegable  in  the  sense  that 
any  servant  intrusted  with  their  performance  represents  the  master 
ad  hac  vice}  Since  none  of  the  courts,  apart  from  those  which  apply 
the  superior  servant  doctrine,  predicate  nonassignability  with  regard 
to  the  duty  of  giving  orders,  it  is  clear  that  the  acceptance  of  such  a 
rule  in  its  entirety  involves  the  consequence  that,  even  in  giving 
orders,  a  vice  principal  does  not  always  act  in  a  representative  ca- 
pacity. From  this  consequence,  as  will  be  seen  from  the  decisions 
cited  below,  some  judges  have  not  shrunk,  though,  upon  any  reason- 
able theory  of  the  relations  of  a  vice  principal  to  his  subordinates  and 
to  the  common  employer,  it  is  difficult  to  see  how  such  a  doctrine 
can  be  justified.     See  the  remarks  in  §  14T6,  post.^ 

was  an  oflBcial  default  of  a  vice  princi-  clared,  is  liable  for  the  negligence  of  a 

pal,  which  the  delinquent  certainly  was  vice  principal   only  when  the  latter  is 

under   the   rulings   of   this   court.  engaged  in  the  performance  of  some  of 

1  In   a  case  where   a.  bridge  superin-  the  employer's  personal   duties.     Scott 

tendent  pushed  a  piece  of  timber  over  v.    Chicago    G.   W.  R.    Go.    (1901)    113 

the  edge  of  a  pit,  so  that  it  fell  on  a  Iowa,  381,  85  N.  W.  631. 

laborer,  an  instruction  that  the  employ-  The  master  is  not  liable  for  the  neg- 

er  is  answerable  to  all  the  underservants  ligence    of    his    superintendent    in    per- 

for  the  negligence  of  a  vice  principal,  forming    a    delegable    duty.      Ferry    v. 

either   in   his   personal   conduct  within  American    Suction    Gas    Producer    Co. 

the  scope  of  his  employment,  or  in  his  (1908)   153  Mich.  266,  116  N.  W.  1073. 

selection    of    other   servants,    was   held  2  Recovery  was  denied  in  The  Queen 

erroneous,  faulty,  as  failing  to  distin-  (1889)  40  Fed.  694  (collision  caused  by 

guish  between  acts  done  in  the  perform-  the  negligence  of  the  master  of  a  ship 

ance  of  the  master's  duty  to  the  servant,  having  too  long  a  hawser,  in  omitting 

and  acts  done   in  discharge  of   a  duty  to  give  signals  in  a  dense  fog) ;  Olson  v. 

which  the  master  might  properly  com-  Oregon  Coal  &  Nav.  Co.  (1899)   96  Fed. 

mit    to    another    without    liability    for  109  ( master  of  ship  omitted  to  have  the 

negligence.     An   employer,    it   was    de-  cover  placed  over  a  hatch),  laying  down 
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It  is  especially  difficult  to  see  any  rational  ground  on  which  it  can 
be  maintained,  as  has  been  done  in  one  case,  that  the  official  character 
of  a  vice  principal  is  suspended  so  completely  by  his  mere  partici- 
pation in  the  work  which  is  being  done,  that  a  command  given  dur- 


the  general  rule  that  the  master  was  a 
fellow  servant  of  his  crew  in  regard  to 
all  matters  pertaining  to  the  navigation 
of  his  ship;  Jackson  v.  Norfolk  d  W. 
R.  Co.  (1897)  43  W.  Va.  380,  46  L.R.A. 
337,  27  S.  E.  278,  31  S.  E.  258  (con- 
ductor was  negligent  in  waving  to  engi- 
neer to  back  up  a  car; — conductor  as- 
sumed to  be,  for  the  purposes  of  this 
statement,  a  vice  principal,  though  this 
was  denied;  see  chapter  lxiii.,  post)  ; 
Garland  v.  Missouri,  K.  &  T.  R.  Co. 
(1900)  85  Mo.  App.  579  (foreman  of 
switching  crew  held  not  to  represent  the 
company  when  transmitting  a  signal, 
according  to  the  usual  practice,  from  a 
switchman  who  was  making  a  coupling, 
to  the  engineer ) . 

In  BricJc  v.  Rochester,  N.  Y.  &  P.  R. 
Co.  (1885)  98  N.  Y.  211,  the  plaintiflf, 
a  laborer  on  a  repair  train,  was  injured 
through  a  derailment  caused  by  a  cross- 
ing which  was  not  kept  properly  cleaned. 
It  was  held  that  the  company  could  not 
be  made  liable  on  the  theory  that  the 
general  foreman  of  the  repairs  on  the 
old  road,  which  was  under  reconstruc- 
tion, was  a  vice  principal  as  regards  the 
negligence  in  question,  though  he  might 
be  such  as  regards  the  nonperformance 
of  other  functions  in  connection  with 
the  system  of  the  defendant  as  a  whole. 
After  declaring  that  a  conclusive  bar  to 
the  action  was  supplied  by  the  plain- 
tiff's implied  assumption  of  the  special 
risks  incident  to  the  work  of  repairing 
an  old  road,  the  court  proceeded  thus: 
"More  especially  is  such  the  case  when 
the  individual  who  had  charge  of  the 
construction  train  and  the  reconstruc- 
tion of  the  road  was  chargeable  with 
negligence  in  performing  such  work  as 
was  necessary  to  keep  the  track  in  good 
condition.  In  the  capacity  in  which  he 
acted,  he  was  only  a  fellow  servant,  and 
for  his  negligence  the  defendant  was  not 
responsible  according  to  well-settled 
rules  of  law.  The  fact  that  Thompson 
had  imposed  upon  him  larger  duties, 
embracing  the  reconstruction  of  the  en- 
tire road,  does  not  alter  his  relation 
here,  and  it  is  sufficient  to  say  that  at 
this  time  he  was  acting  as  foreman  or 
superintendent  of  a  number  of  men  em- 


ployed by  the  company  to  repair  its  old 
road,  and  was  on  the  construction  train 
for  that  purpose.  He  thus  became  and 
was  a  coemployee  with  the  others  who 
were  there,  and  was  not  relieved  from 
responsibility  because  he  had  other  and 
more  important'  duties  to  perform  out- 
side of  those  in  which  he  was  specifically 
engaged.  Even  if  Thompson  may  have 
been  regarded  as  representing  the  mas- 
ter in  some  respects  in  reference  to  the 
road  generally,  the  duties  he  was  at  this 
time  performing  were  those  of  a  fellow 
servant,  and  not  of  the  master;  and 
hence,  if  he  was  chargeable  with  negli- 
gence, it  was  that  of  a  fellow  servant, 
and  not  of  the  master,  within  the  prin- 
ciple of  well-considered  cases.  Crispin 
V.  Bahhitt  (1880)  81  N.  Y.  516,  37  Am. 
Rep.  521;  MoCosker  v.  Long  Island  R. 
Co.    (1881)    84  N.  Y.  77." 

In  Emsey  v.  Coger  (1889)  112  N.  Y. 
614,  3  L.R.A.  559,  8  Am.  St.  Rep.  787, 
20  N.  E.  556,  the  delinquent  employee 
was  the  superintendent  in  full  control 
of  the  work  of  repairing  a  steamer,  and 
the  plaintiff  was  a  workman  whose  in- 
jury resulted  from  the  improper  method 
adopted  for  removing  the  covering  of 
one  of  the  hatches.  This  case  belongs 
more  properly  to  the  following  section, 
but  in  the  present  connection  it  is  worth 
while  to  quote  the  following  passage 
from  the  opinion,  which  is  sufficiently 
general  in  its  language  to  commit  the 
court  to  a  doctrine  of  the  scope  men- 
tioned in  the  text,  if  the  superintendent 
is  assumed  to  be  a  vice  principal: 
"Assuming  that  this  evidence  presented 
a  question  of  fact  for  the  jury,  and  that 
it  might  properly  find  that  no  signal 
was  given,  yet  the  duty  of  giving  the 
caution  necessarily  belonged  to  those 
engaged  in  executing  the  work,  and  not 
to  the  master.  It  pertained  purely  to 
the  mode  of  execution,  and  rested  upon 
those  who  were  engaged  in  its  perform- 
ance and  were  well  informed  of  the 
customary  usage  in  respect  thereto.  It 
was  no  part  of  the  duty  of  the  master 
to  remove  hatches  or  direct  the  particu- 
lar mode  of  doing  so,  any  more  than 
to  direct  workmen  in  the  use  of  the 
tools  with  which  they  performed  their 
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ing  the  period  of  such  suspension  is  not  deemed  to  be  given  in  his 
representative  capacity.' 

1473.  [544]  Theory  that  a  vice  principal  does  not  act  as  the  master's 
representative  when  he  engages  in  manual  labor. — A  large  number  of 
decisions  proceed  upon  the  theory  that  a  superior  employee,  although 
he  may  be  a  vice  principal  by  virtue  of  his  oificial  rank,  does  not  rep- 
resent the  master  as  to  any  purely  manual  acts  vrhich  he  may  do 
while  engaged  in  manual  labor.  Or  to  put  the  matter  in  another  form, 
the  defense  of  common  employment  is  allowed  to  prevail  if  the  fact 
of  the  negligent  servant's  superiority  was  not  one  of  the  actual 
evidential  elements  involved,  that  is  to  say,  if  the  injury  might  as  well 
have  happened,  even  though  he  was  not  superior ;  ^  or,  as  it  is  also- 
expressed,  if  the  negligence  complained  of  consisted  of  some  act  or 
omission  of  a  vice  principal  "which  relates  to  his  duties  as  a  colaborer 
with  those  under  his  control,  and  which  might  just  as  readily  have 


work.  There  were  customary  and  es- 
tablished modes  of  performing  such 
services,  and  each  employee  was  expected 
to  do  his  work  in  the  manner  and  style 
to  which  he  was  accustomed,  without 
special  directions  in  respect  thereto.  It 
was  entirely  immaterial  whether  the  su- 
perintendent undertook  to  perform  the 
work  of  removing  hatches,  or  ordered 
it  to  be  done  by  others;  he  was,  in 
either  case,  engaged  in  performing  the 
duty  of  a  workman." 

The  act  of  a  superintendent  in  negli- 
gently holding  or  failing  to  hold  a  lad- 
der on  which  one  of  the  employees  was 
standing  at  the  time  of  the  accident 
is  not  an  act  which  pertains  to  the  duty 
of  the  master  to  perform,  but  was  the 
act  of  a  fellow  servant.  Korher  v.  J. 
Ottman  Lithographing  Co.  ■  { 1906 )  49 
Misc.  462,  97  N.  Y.  Supp.  1044. 

The  language  used  in  Hankins  v.  'New 
York,  L.  E.  &  W.  R.  Go.  (1894)  142  N. 
Y.  416,  25  L.E.A.  396,  40  Am.  St.  Eep. 
616,  37  N.  E.  466  (quoted  in  §  1470, 
ante,  is,  so  far  as  it  goes,  an  authority 
against  the  extreme  doctrine  which 
would  thus  absolve  an  employer  from 
liability  for  a  negligent  order  given  by 
a  vice  principal  within  the  scope  of  his 
authority.  But  the  remark  was  made 
with  respect  to  a  train  despatoher,  the 
very  essence  of  whose  functions  is  to 
issue  orders  of  a  certain  description,  and 
not  with  respect  to  a  general  manager. 

3  KlochinsJci    v.    Shores    Lurriber   Co. 


(1896)  93  Wis.  417,  67  N.  W.  934  (su- 
perintendent of  lumber  company  was- 
helping  to  roll  logs  when  he  gave  the 
order  which  caused  the  injury).  This 
decision  is  directly  opposed  to  that  in 
Hardy  v.  Minnea/polis  &  St.  L.  R.  Co^ 
(1888)  36  Fed.  657  (§  1474,  note  2, 
post). 

In  Meyer  v.  Illinois  G.  R.  Go.  (1899) 
177  111.  591,  52  N.  E.  848  (tireman  can- 
not recover  for  injuries  caused  by  con- 
ductor's failure  to  have  brakes  set  in 
time  to  enable  his  train  to  be  side 
tracked,  as  ordei-ed  by  the  train  de- 
spatcher),  the  court  said:  "The  acci- 
dent did  not  occur  on  account  of  the 
conductor's  exercise  of  any  authority 
over  the  appellant,  which  appellant,  by 
virtue  of  his  inferior  position,  was 
bound  to  obey  under  penalty  of  dis- 
charge; but  the  accident  resulting  from 
the  negligence,  if  any,  was  one  that 
might  have  happened  if  any  other  per- 
son than  the  conductor  had  been  intrust- 
ed with  simply  running  the  train  and 
setting  the  brakes  in  connection  with 
the  fireman  and  others,  without  any  con- 
trol over  the  fireman.  The  negligence 
was,  then,  that  of  a  fellow  servant,  done 
in  the  performance  of  a  fellow  servant's 
duty,  so  far  as  the  evidence  shows." 
This  case  is  not  easy  to  reconcile  with 
those  cited  in  §  1474,  note  1,  post. 

1  Mann  v.  Oriental  Print  Works 
(1875)   11  E.  I.  152. 
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happened  with  one  of  them  having  no  such  authority,"  the  master 
will  not  be  liable.* 


i  Chicago  <6  A.  R.  Co.  v.  May  (1884) 
108  II],  288;  Fitzgerald  v.  Honkomp 
<1892)  44  111.  App.  365;  Anderson  v. 
Higgins    (1905)    122  III.  App.  454. 

"If  a  superior  undertakes  to  do  the 
work  of  a  fellow  servant,  and  puts  him- 
self in  the  place  to  do  the  work  of  a 
fellow  servant,  he  becomes  one  as  to 
that  particular  work;  and  his  negli- 
gence in  such  case  is  that  of  a  fellow 
servant,  and  not  that  of  a  vice  principal, 
although  he  is  a  vice  principal  gener- 
ally." Gami  v.  Nashville,  C.  &  St.  L.  B. 
Co.  (1898)  101  Tenn.  380,  70  Am.  St. 
Rep.  687,  47  S.  W.  493. 

The  leading  case  on  this  doctrine  is 
Crispin  v.  Babbitt  (1880)  81  N.  Y.  516, 
37  Am.  Rep.  521,  where  the  plaintiff 
was  injured  by  the  negligence  of  the 
managing  representative  of  a  nonresi- 
dent owner  of  iron  works,  in  letting 
steam  into  a  cylinder  and  so  starting 
machinery,  and  was  held  not  entitled  to 
recover  by  the  majority  of  the  court, 
which  laid  down  the  general  rule  that 
"a  superintendent  of  a  factory,  although 
having  power  to  employ  men  or  repre- 
sent the  master  in  other  respects,  is,  in 
the  management  of  the  machinery,  a  fel- 
low servant  of  the  other  operatives." 
For  a  criticism  of  this  case  see  §  1476, 
post. 

Reed  v.  Stookmeyer  (1896)  20  C.  C. 
A.  381,  34  U.  S.  App.  727,  74  Fed.  186, 
aflirming,  on  this  point  (1893)  55  Fed. 
259,  the  court  argues  thus:  "In  order- 
ing the  plaintiff  to  work  below  the  stone 
which  was  being  quarried,  the  foreman 
was  performing  an  act  pertaining  to  the 
duties  of  a  master;  but  no  injury  arose 
from  the  plaintiff's  obedience  to  this  or- 
der. Nor  was  the  dry  seam  in  the  stone 
the  proximate  cause  of  the  injury.  The 
proximate  cause  of  the  injury  was  the 
careless  and  negligent  acts  of  the  fore- 
man in  pounding  and  prying  on  the 
stone  in  attempting  to  remove  it  from 
its  bed.  The  quarrying  of  the  stone  and 
its  removal  from  its  bed  pertained  to 
the  duties  of  a  servant,  and  not  to  those 
of  a  master.  The  injury  was  the  proxi- 
mate result  of  the  careless  and  negligent 
acts  of  the  foreman  which  pertained  to 
his  duties  as  a  servant,  and  not  to  the 
improper  performance  of  those  duties 
which  pertained  to  the  defendant  as 
master." 


A  complaint  is  demurrable  which  al- 
leges an  injury  caused  by  a  local  "agent 
and  manager"  of  an  express  company 
through  the  manner  in  which  he  drove 
a  wagon  which  it  was  the  plaintiff's 
duty  to  load  and  unload.  Dmyer  v. 
American  Exp.  Co.  { 1882 )  55  Wis.  453, 
13  N.  W.  471.  The  court  said:  "If  the 
complaint  had  alleged  facts  showing 
that  Colvin  was  in  fact  the  vice  prin- 
cipal of  the  defendant,  and  authorized 
and  empowered  to  do  all  acts  at  the 
city  of  Oshkosh  which  the  company  was 
authorized  to  do,  there  would  still  re- 
main the  disputed  question  whether  the 
company  would  be  liable  to  the  plain- 
tiff for  the  negligence  of  such  agent  when 
in  fact  employed  in  the  same  work  with 
the  plaintiff.  If  the  agent  or  manager 
had  full  power  to  act  for  the  company 
at  Oshkosh  in  all  matters  pertaining  to 
its  business  there,  and  was  also  required 
to  act  as  driver  of  the  team  in  trans- 
porting goods,  etc.,  to  and  from  the 
office  to  the  depots,  the  authorities  are 
somewhat  in  conflict  whether  he  would 
not  be  held  as  the  plaintiff's  coemployee 
while  so  engaged,  notwithstanding  his 
ample  authority  in  other  respects,  and 
whether,  for  his  negligence  in  the  ca- 
pacity of  driver,  the  company  might 
not  claim  exemption  from  liability  on 
the  ground  that  the  injury  resulted 
from  the  negligence  of  a  coemployee." 

An  instruction  in  an  action  by  an  em- 
ployee for  injuries  sustained,  that,  if 
one  P.  was  foreman  of  a  certain  depart- 
ment, with  power  to  employ  and  dis- 
charge plaintiff,  he  was  not  a  fellow 
servant  of  such  plaintiff,  is  erroneous, 
where  P.  was  helping  plaintiff  at  the 
time  of  the  accident.  Southern  R.  Co. 
V.  Mauzy  (1900)  98  Va.  692,  37  S.  E. 
285.  See  also  the  following  cases,  in 
which  acts  specified  in  the  memoranda 
appended  to  the  citations  were  held  not 
to  have  been  done  by  the  vice  principals 
in  their  representative  capacity:  Call 
V.  Beckstein  (1898)  173  111.  187,  50  N. 
E.  711,  affirming  (1897)  69  111.  App. 
616  (foreman  assisted  subordinates  to 
lift  a  barrel)  ;  Meeker  v.  G.  R.  Reming- 
ton d  Son  Go.  (1900)  53  App.  Div.  592, 
65  N.  Y.  Supp.  1116  (superintendent 
opened  a  valve  while  testing  some  new 
steampipes; — on  second  appeal,  a  deci- 
sion was  rendered  in  the  servant's  favor. 


S  1473] 


VICE  PRINCIPALSHIP— OFFICIAL  ACTS. 


4315 


on  the  groimd  of  a  breach  of  the  non- 
delegable duty  to  furnish  a  safe  place 
•of  work;  see  §  1498,  post)  ;  Taylor  v. 
Evansville  &  T.  E.  R.  Co.  (1889)  121 
Ind.  124,  6  L.R.A.  584,  16  Am.  St.  Rep. 
372,  22  N.  E.  876  (general  superintend- 
ent helping  a  laborer  to  load  a  rail,  ex- 
ample given  mrguendo) ;  Deep  Min.  & 
Drainage  Co.  v.  Fitzgerald  (1895)  21 
Colo.  533,  43  Pao.  210  (superintendent 
of  the  work  of  sinking  a  shaft  under- 
took to  work  a  sand  pump  to  clean  out 
a  "missed"  hole  in  a  mine)  ;  Drinkout 
V.  Eagle  Mach.  Works  (1883)  90  Ind. 
423  (superintendent  of  foundry  depart- 
ment of  machine  works  acts  as  a  serv- 
ant in  preparing  the  flasks  for  the  mak- 
ing of  the  castings)  ;  American  Teleph. 
4:  Teleg.  Co.  v.  Bower  (1897)  20  Ind. 
App.  32,  49  N.  E.  182  (foreman  held  to 
have  acted  not  as  a  vice  principal  when 
he  climbed  a  telegraph  pole  and  loosened 
the  wires,  thus  causing  several  poles 
standing  in  unfilled  trenches  to  fall)  ; 
Salem  Ston-e  &  Lime  Co.  v.  Chastain 
(1893)  9  Ind.  App.  453,  36  N.  E.  910 
(superintendent  of  quarry  pried  off  a 
part  of  a  stone,  so  that  a  laborer  was 
crushed)  ;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Torrey  (1893)  58  Ark.  217,  24  S.  W. 
244  (foreman  of  bridge  construction  acts 
as  mere  servant  in  wrapping  the  rope 
of  a  block  and  tackle  around  the  brace 
of  the  bridge  to  take  it  out  of  the  way 
of  a  passing  engine;  here  the  engine 
cab  caught  the  rope  and  flung  the  block 
against  plaintiflF)  ;  Ricks  v.  Flynn 
(1900)  196  Pa.  263,  46  Atl.  360  (fore- 
man of  crew  constructing  a  wall,  even 
if  a  vice  principal,  acts  as  a  mere 
servant  in  hooking  the  tongs  into  a  hole 
drilled  in  a  large  stone  which  was  being 
lifted  by  a  derrick)  ;  Chicago  &  A.  R. 
Go.  V.  May  (1884)  108  111.  288  (section 
foreman  working  with  his  gang  and  neg- 
ligently striking  one  of  them;  example 
mentioned  arguendo)  ;  Illinois  C.  R.  Co. 
■V.Swisher  (1895)  61  111.  App.  611  (neg- 
ligence of  engineer  caused  a  train  to 
run  off  the  track  and  injured  fireman)  ; 
Clay  V.  Chicago,  B.  &  Q.  R.  Co.  (1894) 
56  III.  App.  235  (hostler  negligently 
started  engine  while  his  helper  was  un- 
derneath in  the  ash  pit,  cleaning  out  the 
ashes)  ;  Chicago  &  W.  I.  R.  Go.  v.  Ma,s- 
sig  (1893)  50  111.  App.  666  (hostler  at 
a  roundhouse,  and  his  helper  in  caring 
for  locomotives,  are  fellow  servants  in 
respect  to  injuries  to  the  latter  from  the 
running  of  a  locomotive  upon  his  foot 
placed  upon  or  inside  the  rail)  ;  Nash- 


ville, C.  &  St.  L.  R.  Co.  V.  Eandman 
(1884)  13  Lea,  423  (boiler  exploded,  be- 
cause engineer  was  not  at  his  post  as  he 
should  have  been  under  the  rules,  and 
injured  the  fireman.  Held,  that  the  en- 
gineer did  not  stand  in  the  place  of  the 
master,  so  far  as  the  particular  negli- 
gence in  question  was  concerned,  for  the 
performance  of  any  duty  which,  under 
the  law,  the  master  was  bound  to  per- 
form for  the  protection  of  the  servant)  ; 
Allen  v.  Goodwin  (1893)  92  Tenn.  385, 
21  S.  W.  760  (heavy  iron  pipe  dropped 
by  foreman)  ;  Deep  Min.  &  Drainage  Co. 
V.  Fitzgerald  (1895)  21  Colo.  533,  43 
Pac.  210  (handling  brakes  or  coupling 
oars;  example  given  arguendo)  ;  Soutar 
V.  Minneapolis  International  Electric 
Co.  (1897)  68  Minn.  18,  70  N.  W.  796 
(superintendent  handed  workman  a  box 
to  enable  him  to  reach  a  point  above  his 
head.  See,  however,  O'Neill  v.  Great 
Northern  R.  Co.  (1900)  80  Minn.  27, 
51  L.R.A.  532,  82  N.  W.  1086,  the  effect 
of  which  is  stated  in  §  1476,  note  11, 
post)  ;  Indianapolis  &  St.  L.  R.  Co. 
V.  Johnson  (1885)  I02  Ind.  352,  26  N. 
E.  200  (in  discussion  of  sufficiency  of 
complaint;  negligence  alleged  was  in  re- 
gard to  loading  of  cars)  ;  Great  North- 
ern R.  Co.  V.  McLaughlin  (1895)  17  C. 
C.  A.  330,  44  U.  S.  App.  189,  70  Fed. 
669  (selection  and  placing  of  skids  for 
loading  a  car,  and  assisting  in  the  work 
afterwards)  ;  Sayward  v.  Carlson 
(1890)  1  Wash.  29,  23  Pac.  830  (fore- 
man of  mill  deemed  to  be  a  fellow  serv- 
ant of  the  hands  while  actually  engaged 
in  sawing)  ;  Gann  v.  Nashville,  C.  £ 
St.  L.  R.  Co.  (1898)  101  Tenn.  380,  70 
Am.  St.  Rep.  687,  47  S.  W.  493  (manip- 
ulation of  brake  by  section  foreman)  ; 
Holtz  V.  Great  Northern  R.  Co.  (1897) 
69  Minn.  524,  72  N.  W.  205  (foreman 
drove  a  bolt  through  the  floor  of  a  car)  ; 
National  Fertilizer  Co.  v.  Travis  (1898) 
102  Tenn.  16,  49  S.  W.  832  (machinery 
started  without  warning  by  foreman 
running  an  engine,  and  killed  man  ad- 
justing bolts)  ;  Gulf,  C.  &  8.  F.  R.  Co. 
V.  Schwalle  (1892)  1  Tex.  Civ.  App. 
573,  21  S.  W.  706  (foreman  of  railway 
yard  undertook  to  handle  an  engine  and 
injured  a  wiper;  decision  placed  on  the 
ground  that  he  was  not  engaged  in  the 
performance  of  a  duty  owed  by  the 
master,  but  apparently  sustainable  also 
on  the  ground  that  the  act  was  beyond 
the  scope  of  his  authority;  otherwise 
it  is  in  conflict  with  the  Texas  cases 
cited  under  the  next  section) ;  Quinn  v. 
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New  Jersey  Lighterage  Co.  (188.5)  23 
Blatchf.  209,  23  Fed.  363  (captain  un- 
dertook to  hook  the  tongs  to  rails  which 
were  being  loaded)  ;  Followed  in  The 
Miami  (1899)  35  C.  C.  A.  281,  93  Fed. 
218,  Affirming  (1898)  87  Fed.  757 
(where  the  injury  was  caused  by  the 
mate  attempting  to  cast  off  a,  chain 
from  around  a  drum)  ;  Chicago  Archi- 
tectural Iron  Works  v.  Xagel  ( 1898 )  80 
111.  App.  492  (case  for  jury,  where  there 
was  evidence  that  the  foreman  was  en- 
gaged in  performing  the  same  kind  of 
work  as  the  injured  subordinate)  ;  Page 
V.  'Naughton  (1901)  63  App.  Div.  377, 
71  N.  Y.  Supp.  503  (injury  caused  by 
fall  of  bags' of  cement,  piled  by  super- 
intendent) ;  Allen  V.  Knight's  Island 
Consol.  Copper  Co.  (1909)  3  Alaska, 
651  ( superintendent  at  work  with  plain- 
tiff in  repairing  gasolene  launch  failed 
to  put  out  candle,  as  requested  by  plain- 
tiff, and  explosion  resulted)  ;  Cloyd  v. 
Galveston,  H.  &  S.  A.  R.  Go.  (1904)  37 
Tex.  Civ.  App.  506,  84  S.  W.  408  (car 
hostler  temporarily  engaged  in  wiping 
engine)  ;  Archer-Foster  Constr.  Co.  v. 
Vaughn  (1906)  79  Ark.  20,  94  S.  W. 
717  (injury  caused  by  negligence  of  vice 
principal  while  doing  the  work  of  drill- 
ing or  loading  holes  with  dynamite)  ; 
Van  Dyke  v.  Menlo  Fruit  Go.  (1907) 
129  Ga.  532,  59  S.  E.  215  (manager 
assisted  employee  in  loading  logs  onto 
a  wagon)  ;  Standard  Cotton  Mills  v. 
Gollum  (1909)  6  Ga.  App.  426,  65  S.  E. 
195  (vice  principal  was  repairing  belt 
with  aid  of  servant)  ;  Donaldson  v. 
Marsh  Cypress  Co.  (1911)  9  Ga.  App. 
267,  70  S.  E.  1121  (machinery  repairer 
let  belt  slip  through  his  hand  and  his 
helper  was  injured)  ;  Dolese  &  S.  Go.  v. 
Schulte  (1902)  101  111.  App.  569  (fore- 
man of  quarry  worked  with  men  in  un- 
loading cars  with  derrick)  ;  Chicago  & 
E.  I.  R.  Co.  V.  Hamilton  (1908)  42  Ind. 
App.  512,  85  N".  E.  1044  (car  inspector 
negligently  piled  chain  on  caboose  plat- 
form); McQueeny  v.  Chicago,  U.  &  St. 
P.  R.  Co.  (1903)  120  Iowa,  522,  94  N. 
W.  1124  (foreman  engaged  with  other 
employees  in  replacing  chain  on  a  pulley 
is  only  a  fellow  servant)  ;  Freebourn  v. 
Chamberlain  Medicine  Go.  (1907)  136 
Iowa,  434,  113  N.  W.  918  (superintend- 
ent of  the  shipping  department  put 
broken  bottle  in  hallway,  where  plain- 
tiff fell  upon  it)  ;  Belgeson  v.  F.  B. 
Higley  Go.  (1910)  148  Iowa,  587,  126 
N.  W.  769  (general  manager  started  ele- 
vator without  warning)  ;  Lunn  v.  Mor- 


ris (1909)  81  Kan.  94,  105  Pac.  15- 
( foreman  jerked  one  of  the  wheels  of 
truck,  causing  shafts  to  turn  and  strike 
plaintiff)  ;  Sinclair  v.  Illinois  G.  R.  Co.. 
(1910)  140  Ky.  152,  130  S.  W.  978 
(foreman  drawing  out  old  ties  from 
under  the  rails  with  a  pick  injured  one 
of  the  men)  ;  Stephens  v.  Deatherage 
Lumber  Go.  (1905)  110  Mo.  App.  398, 
86  S.  W.  481  (vice  principal  helping  to 
unload  heavy  timbers  from  car  released, 
his  end  prematurely)  ;  Dickinson  v.  Jen- 
kins (1910)  144  ilo.  App.  132,  128  S. 
W.  280  (foreman  piled  timbers  in  neg- 
ligent manner)  ;  Rodgers  v.  Schiele- 
(1910)  148  Mo.  App.  53,  127  S.  W.  618- 
( foreman  let  fall  brass  plate  which  he 
was  cleaning)  ;  Knutter  v.  'New  York  <Sr 
N.  J.  Teleph.  Co.  (1902)  67  N.  J.  L. 
646,  58  L.R.A.  808,  52  Atl.  565  (foreman 
was  negligent  while  helping  lineman, 
string  wires)  ;  Brown  v.  Terry  (1901) 
67  App.  Div.  223,  73  N.  Y.  Supp.  733- 
(foreman  was  repairing  band  on  venti- 
lator on  vessel)  ;  Dufy  v.  Piatt  (1903) 
205  Pa.  296,  54  Atl.  1000  (foreman,, 
while  cleaning  machine,  left  guard  off)  ; 
Miller  v.  American  Bridge  Co.  (1907) 
216  Pa.  559,  65  Atl.  1109  (vice  prin- 
cipal failed  to  warn  plaintiff  as  timber- 
was  being  lowered  to  him,  and  was  neg- 
ligent in  tying  rope  around  timber)  ; 
Calhoun  v.  Holland  Laundry  Co.  (1908) 
220  Pa.  281,  69  Atl.  756  (superintendent 
of  laundry  covered  ironing  board,  which 
was  the  plaintiff's  work)  ;  King  v.  Mc- 
Glure  Go.  (1909)  222  Pa.  625,  72  Atl. 
228  (master  mechanic  negligent  in. 
handling  piece  of  heavy  machinery)  ; 
Desjardins  v.  St.  Paul  &  T.  Lumber  Go. 
(1909)  54  Wash.  278,  102  Pac.  1034 
(foreman  let  go  his  hold  on  post  which 
he  was  helping  to  set  up ) . 

A  master  is  not  liable  to  a  member  of 
a  repair  gang  on  a,  street  railway  for 
injuries  due  wholly  and  entirely  to  the- 
gang  boss,  in  failing  to  place  skids  safe- 
ly for  the  unloading  of  rails  from  a  car. 
Indianapolis  Traction  &  Terminal  Co.  v.. 
Kinney  (1908)  171  Ind.  612,  23  L.R.A. 
(N.S.)   711,  85  N.  E.  954. 

A  "working  foreman"  under  the  Illi- 
nois rule  is,  when  working  as  a  laborer, 
a  fellow  servant  of  the  other  laborers. 
Bokamp  v.  Chicago  &  A.  R.  Co.  (1907) 
123  Mo.  App.  270,  100  S.  W.  689. 

In  English  v.  Roberts,  J.  d  R.  Shoe 
Go.  (1909)  145  Mo.  App.  439,  122  S.  W. 
747,  it  was  held  that  where  the  plaintiff 
was  injured  by  the  negligence  of  one 
who   occupied  a   dual   capacity,   it  was. 
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1474.  [545]  aualifications  of  this  theory. — The  courts  which  apply 
the  rule  stated  in  the  last  section  have  conceded  it  to  be  subject  to 
some  limitations. 

Under  the  doctrines  of  legal  causation^  as  generally  accepted,  it  is 
clear  that  a  master  cannot  be  allowed  to  escape  liability  where  the 
official  and  the  nonofficial  acts  were  so  closely  associated  and  inter- 
woven that  the  injury  must  be  regarded  as  being  the  result  of  both  in 
combination;  *  nor,  a  fortiori,  where  the  evidence  shows  that  such  a 


necessary  for  him  to  show  that  he  re- 
•ceived  his  injury  as  a  result  of  the 
negligence  of  the  superior  servant  in 
exercising  the  authority  of  the  master, 
separate  and  apart  from  the  perform- 
ance of  a  manual  act  of  the  common  em- 
ployment, unless  such  manual  act  op- 
•erated  as  a  breach  of  a  non-delegable 
duty  of  the  master. 

In   Western   U.   Teleg.    Co.   v.   Nolan 

(1907)    132   111.  App.  427,  it  was  held 

error  to  refuse  to  charge  the  jury  that 

:an  employee  may  be  a  foreman  and  also 

a  fellow  servant. 

"When  a  particular  employee  occu- 
pies the  dual  position  of  fellow  servant 
and  vice  principal,  then  it  is  to  be  as- 
certained whether  the  negligent  act  com- 
plained of  arose  out  of  and  was  the 
direct  result  of  the  exertion  of  the  au- 
thority conferred  upon  him  by  the  mas- 
ter, over  his  colaborer;  and  if  it  oc- 
•curred  in  the  exercise  of  such  authority, 
then  the  master  is  liable  for  the  negli- 
gence; otherwise  not."  Doherty  v.  Par- 
ker-Washington Go.  (1909)  146  111.  App. 
219. 

Whatever  may  be  the  position  of  a 
master  or  mate  of  a  vessel,  they  are  not 
vice  principals  where  the  injury  is 
caused  by  the  negligence  of  the  former 
in  keeping  a  lookout,  and  of  the  latter 
in  steering.  The  Job  T.  Wilson  (1897) 
84  Fed.  204. 

In  Barnicle  v.  Connor  (1900)  110 
Iowa,  238,  81  N.  W.  452,  the  court  held 
-that,  whether  the  foreman  of  carpenters, 
who  was  the  delinquent,  was  a  vice  prin- 
cipal or  not,  there  could  not,  in  any 
event,  be  a  recovery,  as  the  negligence 
was  committed  in  regard  to  manual 
work.  This  case  is  a  very  strong  appli- 
cation of  the  doctrine  of  dual  capacity, 
as  the  facts  were  that  the  foreman  was 
directing  plaintiff  in  the  moving  of  a 
column,  and  told  him  to  let  go  of  it, 
and  do  something  else,  and  that,  when 
the  foreman  had  taken  plaintiff's  place, 


and  the  latter  had  turned  to  go  to  the 
other  work,  the  column  rolled  and  struck 
him.  Such  a  situation,  we  think,  is 
governed  by  the  same  principle  as  the 
cases  cited  in  §  1474,  note  1,  %iost. 

Other  decisions  in  which  courts  have 
recognized  the  doctrine  of  dual  capacity 
are:  Ricks  v.  Flynn  (1900)  196  Pa. 
263,  46  Atl.  360;  Ross  v.  Walker  (1891) 
139  Pa.  49,  23  Am.  St.  Rep.  160,  21  Atl. 
157,  159  (see  the  comments  on  these  in 
§  1476,  post)  ;  Hodges  v.  Standard 
Wheel  Co.  (1899)  152  Ind.  680,  52  N.  E. 
391,  54  N.  E.  383. 

In  Moore  v.  Wahash,  St.  L.  &  P.  R. 
Co.  (1885)  85  Mo.  588,  it  was  said  that 
a  foreman  of  car  repairers  would  have 
been  treated  as  a  mere  servant,  if  he  had 
caused  the  injury  by  his  negligence 
while  he  was  actually  engaged  in  the 
manual  work  of  repairing  the  cars;  and 
this  doctrine  was  reasserted  in  Rowland 
i  P.  R.   Co.    (1886)    20   Mo. 


App.  463.  But  in  both  of  these  cases 
the  negligence  was  unquestionablj'  of  an 
official  kind,  and  the  remarks  as  to  the 
dual  capacity  of  the  employees  were 
merely  obiter.  They  are  also  antago- 
nistic to  some  other  Missouri  rulings  in 
which  this  point  was  directly  involved. 
See  §  1475,  note,  1,  post. 

1  In  holding  an  employer  responsible 
for  the  negligence  of  a  vice  principal  in 
dispensing  with  the  use  of  a  tag  line 
in  raising  the  framework  of  a  bridge, 
notwithstanding  that  he  attempted  to 
control  the  swaying  framework  by  seiz- 
ing it  with  his  hands  and  holding  it  in 
proper  position  by  his  unaided  strength 
{Pittsburgh  Bridge  Co.  v.  Walker 
[1897]  170  111.  550,  48  N.  E.  915,  af- 
firming [1897]  70  111.  App.  55),  the 
court  said:  "The  primary  cause  of  the 
injury  received  by  the  appellee  was  the 
exercise  by  Farnsworth  of  authority  con- 
ferred upon  him  by  the  master  to  order, 
direct,  and  control  the  operation  of 
moving  the  framework  from  its  position 
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breach  was  in  a  legal  sense  the  sole  proximate  and  efficient  cause  of 
the  injury.* 


on  the  bank  to  the  place  where  it  was 
needed  to  be  placed  in  the  bridge,  with- 
out using  the  tag  line.  If  the  appellant, 
through  Farnsworth  as  vice  principal, 
abandoned  the  use  of  a  tag  line, — a  con- 
fessedly appropriate  and  safe  device, — 
and  adopted  an  improper  and  unsafe 
method  of  accomplishing  such  removal, 
and  injury  resulted  to  appellee  in  con- 
sequence thereof,  under  such  circum- 
stances as  the  master  would  be  liable  if 
Farnsworth  had  not  personally  partici- 
pated in  the  execution  of  the  plan,  no 
reason  is  perceived  why  liability  should 
be  avoided  upon  the  ground  that  Farns- 
worth personally  assisted  in  endeavor- 
ing to  perform  the  work.  In  so  assist- 
ing, Farnsworth  voluntarily  assumed 
temporarily  to  labor  as  a  common  work- 
man, but  ifie  was  not  any  the  less  the 
representative  of  the  appellant  company, 
nor  his  position  any  the  less  one  of 
superiority." 

The  question  what  cars  shall  be  taken 
onto  repair  tracks,  and  where  they  shall 
be  placed,  is  determined  by  the  foreman 
of  an  electric  railway  in  his  capacity  as 
vice  principal;  and  if  under  the  circum- 
stances he  should  have  notified  a  work- 
man on  one  of  those  tracks  that  other 
cars  were  about  to  be  moved  thereon, 
the  company  is  liable  for  his  omission 
to  give  such  notification,  and  will  not 
be  absolved  for  the  mere  reason  that  he 
himself  acted  as  motorman  in  moving 
the  cars.  Metropolitan  West  Side  Elev. 
R.  Co.  V.  Skola  (1900)  183  111.  454,  75 
Am.  St.  Rep.  120,  56  N.  E.  171. 

In  a  case  where  the  injury  resulted 
from  the  negligence  of  a  section  foreman 
in  suddenly  rising  from  a  keg  on  the 
front  end  of  a  hand  ear,  which  he  was 
using  as  a  seat,  the  result  being  that  it 
rolled  off  and  derailed  the  car,  it  was 
held  that  this  act,  although  done  for  the 
purpose  of  assisting  his  men,  could  not 
be  separated  from  the  negligence  which 
it  also  imported  as  being  a  breach  of 
his  duty  to  look  out  for  their  safety 
while  engaged  in  propelling  the  car. 
Russ  V.  Wahash  W.  R.  Co.  (1892)  112 
Mo.  45,   18  L.R.A.  823,  20   S.  W.  472. 

The  principle  in  the  text  is  recognized 
in  the  exceptive  form  of  statement  that 
a  railway  company  is  not  liable  for  an 
injury  to  an  employee  caused  by  the 
negligence  of  a  foreman  while  perform- 


ing an  act  of  labor  in  common  with  that 
of  the  employee,  "unless  its  own  negli- 
gence as  employer  contributed  to  pro- 
duce the  injury."  St.  Louis,  A.  &  T.  R. 
Go.  V.  Torrey  (1893)  58  Ark.  217,  24  S. 
W.  244. 

Although  the  immediate  cause  of  the 
plaintiff's  injury  was  an  act  of  mere 
manual  labor  on  the  part  of  the  super- 
intendent, yet,  if  it  was  done  in  carry- 
ing out  a  faulty  plan,  then  the  moment 
of  time  taken  for  the  performance  of 
the  manual  act  cannot  be  singled  out 
for  the  purpose  of  saying  that  at  that 
instant  he  was  only  a  common  laborer. 
Meagher  v.  Crmoford  Laundry  Mach.  Co. 
(1905)   187  Mass.  586,  73  N.  E.  853. 

"This  rule,  however,  will  not  exempt 
the  master  from  liability  where  the  in- 
jury results  from  the  negligence  of  the 
vice  principal  as  such,  in  combination 
with  the  negligence  of  such  vice  prin- 
cipal in  the  capacity  of  fellow  servant." 
Roeiling  Constr.  Co.  v.  Thompson 
(1907)  229  111.  42,  82  N.  E.  196,  af- 
firming judgment  (1906)  129  111.  App. 
20. 

8  Where  a  servant  was  injured  by  the 
fall  of  a  heavy  iron  box  which  was  be- 
ing hoisted  by  two  chains,  and  the  ac- 
cident was  due  to  the  fact  that  a  handle 
of  the  box  had  been  broken,  and  the 
hook  on  the  end  of  one  of  the  chains  had 
slipped  on  the  flange  of  the  box  to  which 
it  had  been  attached  by  the  orders  of 
the  employee  in  charge  of  the  work,  the 
injury  was  regarded  as  being  due,  not 
to  his  negligence  on  the  character  of  a 
fellow  servant,  but  to  his  breach  of  the 
nonassignable  duty  of  preventing  the  ac- 
cident by  using  additional  chains  or  tak- 
ing some  other  precaution  suggested  by 
the  circumstances.  Fraser  v.  Hand 
(1889)    33  III.  App.  153. 

Where  it  was  the  duty  of  a  yard  mas- 
ter to  see  to  the  making  up  of  trains,  if 
he  directed  a  boy  engaged  as  a  call  boy 
to  perform  the  duties  of  a  switchman, 
the  fact  that  he  was  on  an  engine  in 
charge  of  it  at  the  time  of  giving  the  or- 
ders is  immaterial;  and  if  it  was  neg- 
ligence to  give  such  orders,  it  was  his 
negligence  as  yard  master,  and  not  as 
engineer.  Eardy  v.  Minneapolis  &  St. 
L.  R.  Co.  (1888)  36  Fed.  657  (injury 
declared  to  have  been  caused,  not  by  the 
operation  of  the  engine,  but  in  the  dis- 
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I^or  could  the  master,  witliout  a  gross  absurdity,  be  absolved  where 
the  manual  act  which  caused  the  injury  was  done  for  the  very  put- 
pose  of  discharging  some  non-delegable  duty.' 

Other  cases  proceed  upon  the  theory  that  a  vice  principal  who 
orders  a  workman  to  take  up  a  particular  position  where  he  will  be 
imperiled  if  certain  kinds  of  manual  acts  are  negligently  done  must 
be  regarded  as  a  representative  of  the  master  in  respect  to  any  acts 
of  that  description  by  which  he  may  subsequently  injure  the  work- 
man.* It  would  seem,  however,  that  the  qualification  of  the  rule 
which  is  thus  admitted  is  essentially  inconsistent  with  the  rule  itself. 


charge  of  the  yard  master's  duties  in 
making  up  trains ) . 

3  Hess  V.  Adamant  Mfg.  Co.  (1896) 
66  Minn.  79,  68  IST.  W.  774  (no  error  in 
submitting  to  jury  the  question  whether 
the  starting  of  machinery  for  the  pur- 
pose of  testing  it  was  an  act  done  as 
a  vice  principal)  ;  Consolidated  Goal  Co. 
V.  Oruber  (1901)  188  111.  584,  59  N.  E. 
254,  affirming  (1900)  91  III.  App.  15 
(assistant  mine  manager  operated  a 
coal  cutting  machine  to  ascertain  why  it 
would  not  work,  and  while  doing  so 
brought  down  a  portion  of  the  roof). 

See,  however,  Wellihan  v.  National 
Wheel  Co.  (1901)  128  Mich.  1,  87  N.  W. 
75  (§  1531,  note  1,  post)  ;  Meeker  v.  O. 
B.  Remington  &  Son  Co.  (1900)  53  App. 
Div.  592,  65  N.  Y.  Supp.  1116,  Second 
Appeal  (1901)  62  App.  Div.  472,  70  N. 
Y.  Supp.  1070  (§  1497,  note  7,  subd.  [h], 
post). 

*In  Taylor  v.  Evansville  &  T.  H.  R. 
Co.  (1889)  121  Ind.  124,  6  L.E.A.  584, 
16  Am.  St.  Rep.  372,  22  N.  E.  876, 
where  a  master  mechanic,  after  order- 
ing a  servant  to  do  work  which  required 
him  to  take  up  a  certain  position  with 
respect  to  a  locomotive,  caused  him  in- 
jury by  taking  out  the  "equalizer,"  the 
court  said:  "The  obligation  to  make 
safe  the  working  place  and  the  mate- 
rials with  which  the  work  is  done  rests 
on  the  master,  and  he  cannot  escape  it 
by  delegating  his  authority  to  an  agent. 
It  is  also  the  master's  duty  to  do  no 
negligent  act  that  will  augment  the 
dangers  of  the  service.  In  this  instance 
Torrenee  was  doing  what  the  master 
usually  and  properly  does  when  present 
in  person,  for  he  was  commanding,  and 
directing  the  execution  of  what  he  had 
commanded.  By  his  own  act  he  made 
it  unsafe  to  do  what  he  had  commanded 
should   be    done.      Acts    of   the    master 


were,  therefore,  done  by  one  having  au- 
thority to  perform  them,  and  the  breach 
of  duty  was  that  of  one  who  stood  in 
the  master's  place.  It  is  not  easy  to 
conceive  how  it  can  be  justly  asserted 
that  one  who  commands  an  act  to  be 
done,  and  who  possesses  the  authority 
to  command  and  enforce  obedience  from 
all  servants  employed  in  a,  distant  de- 
partment by  virtue  of  the  power  dele- 
gated to  him  by  the  master,  is  no  more 
than  a  fellow  servant;  for,  in  the  ab- 
sence of  the  master,  the  command,  if 
entitled  to  obedience,  must  be  that  of 
the  master,  conveyed  through  the  medi- 
um of  an  agent.  Nor  can  it  be  held, 
without  infringing  the  principles  of  nat- 
ural justice,  that  if  he  who  is  author- 
ized to  give  the  command  makes  its 
execution  unsafe,  the  employee,  whose 
duty  it  is  to  obey,  has  no  remedy  for 
an  injury  received  while  doing  what  he 
was  commanded  to  do." 

In  Cole  Bros.  v.  Wood  (1894)  11  Ind. 
App.  37,  36  N.  E.  1074,  where  the  fore- 
man of  a  factory,  after  giving  an  order 
which  required  a  servant  to  take  up  a 
certain  position  with  reference  to  a  ma- 
chine, proceeded  to  do  some  work  him- 
self on  the  same  machine,  and  by  his 
careless  handling  of  a  tool  caused  the 
injury  complained  of,  the  court  said: 
"In  doing  these  things  he  was  perform- 
ing the  master's  duty,  and  in  that  re- 
spect he  was  not  a  fellow  servant  with 
the  appellee.  The  execution  of  the  mas- 
ter's orders,  in  conjunction  with  the 
manual  acts  of  Crawley  and  Eller  [the 
foreman]  rendered  the  place  in  which 
appellee  was  working  dangerous,  and 
injury  actually  befell  him.  Here  was  a 
violation  of  the  master's  duty  which  the 
appellant  owed  to  appellee,  to  keep  the 
place  in  which  he  worked  reasonably 
safe."     (Dissenting,  Ross,  J.) 
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The  cases  in  which  the  doctrine  has  been  applied  that  a  vice  principal 
is  a  mere  servant  when  he  is  doing  a  servant's  work  all  presuppose, 
at  the  very  least,  some  general  direction  respecting  the  work,  which 
accounts  for  the  position  of  the  injured  servant  at  the  time  of  the 
accident ;  and  there  is  apparently  no  logical  ground  upon  which  such 
a  direction  can,  as  an  essential  and  controlling  element  of  the  juri- 
dical situation,  be  differentiated  from  a  special  order,  so  as  to 
entail  the  consequence  that  recovery  shall  be  allowed  in  one  case  and 


In  Crystal  Ice  Co.  v.  Sherlock  (1893) 
37  Neb.  19,  55  N.  W.  294,  where  the 
manager  of  an  ice  company  injured  a 
workman  on  a  chute  by  sending  down 
upon  him  a  lump  of  ice,  the  court,  in 
replying  to  the  argument  of  plaintiff's 
counsel  that,  as  the  injury  was  caused 
by  setting  free  the  piece  of  ice  which 
caused  the  damage  sued  for,  the  defend- 
ant should  not  be  held  liable,  for  the 
reason  that  the  act  was  not  peculiarly 
within  the  scope  of  the  foreman's  duties, 
but  was  rather  one  the  performance  of 
which  properly  fell  within  the  class  of 
labor  properly  to  be  performed  by  the 
laborers  under  the  direction  of  said  fore- 
man, said:  "The  difficulty  with  this 
argument  is  that  it  loses  sight  of  the 
fact  that  the  defendant  in  error  was 
placed  in  a  dangerous  place,  and  re- 
quired to  do  an  act  which  of  necessity 
forbade  his  avoidance  of  injury,  should 
the  foreman  set  in  motion  a  piece  of  ice 
from  a  point  above  where  the  foreman's 
orders  required  him  to  go.  Suppose, 
now,  that  this  piece  of  ice  had  been  de- 
tached by  a  fellow  servant  of  the  defend- 
ant in  error,  under  the  orders  of  the 
foreman,  after  the  foreman  had  so  locat- 
ed the  defendant  in  error  that  he  must 
inevitably  suffer  if  the  order  was  exe- 
cuted, could  it  with  any  propriety  be 
claimed  that  the  company  was  relieved 
of  liability  simply  because  the  agency 
which  caused  the  injury  was  set  in  mo- 
tion by  a  fellow  servant?  In  such  case, 
as  in  the  one  at  bar,  the  negligence  and 
carelessness  pertained  not  to  the  mere 
manual  act  of  releasing  the  Ice  which 
caused  the  injury,  but  was  rather  imput- 
able to  the  order  which  placed  defendant 
in  error  in  such  situation,  under  such 
circumstances  that  injury  to  him  was 
unavoidable  from  the  foreman's  setting 
in  motion  the  ice  which  caused  the  dam- 
age." 

In  a  later  Nebraska  case  the  act  of  a 
foreman  with  general  control   and   au- 


thority to  employ  and  discharge  work- 
men, in  ordering  a  subworkman  upon 
an  elevator,  and  himself  operating  the 
elevator  with  negligence,  to  the  work- 
man's injury,  was  held  not  to  be  the 
act  of  a  fellow  servant,  but  of  a  vice 
principal.  Steift  &  Co.  v.  Bleise  (1902) 
63  Neb.  739,  57  L.R.A.  147,  89  N.  W. 
310. 

Recovery  has  been  allowed  for  an  in- 
jury caused  by  the  negligence  of  an 
operator  in  starting  a  machine  suddenly 
while  the  "helper"  had  his  hand  inside 
it,  removing  an  obstruction,  in  compli- 
ance with  the  operator's  orders.  "Norton 
Bros.  v.  Nadehok  (1901)  190  111.  595, 
54  L.R.A.  842,  60  N.  E.  843,  affirming 
(1900)   92  111.  App.  541. 

Where  a  foreman,  while  assisting  his 
workmen  in  lowering  a  heavy  sewer  pipe 
into  a  trench,  ordered  a  departure  from 
the  usual  manner  of  lowering  such  pipe 
by  letting  it  fall  down  of  its  own  weight 
without  giving  employees  at  work  in  the 
trench  notice  and  an  opportunity  to  es- 
cape, and  one  of  them  was  injured  in 
consequence,  the  employer  was  held  to  be 
liable,  though  in  assisting  to  lower  the 
pipe  the  foreman  was  acting  as  a  fel- 
low servant.  Chicago  v.  Cronin  (1900) 
91  111.  App.  466. 

The  negligence  of  a  track  foreman  who 
was  acting  as  motorman  of  an  electric 
oar,  in  failing  to  stop  the  same  in  time 
to  prevent  an  accident  to  a  track  hand 
who  had  attempted,  pursuant  to  his  di- 
rection, to  board  the  same  while  in  mo- 
tion, and  was  in  a  perilous  position,  was 
official,  and  not  personal.  Chattanooga 
Electric  R.  Go.  v.  Laicson  (1898)  101 
Tenn.  406,  47  S.  W.  489. 

Other  cases  to  the  same  effect  are: 
Illinois  Steel  Co.  v.  Schymanowski 
(1896)  162  111.  447,  44  N.  E.  876_  (al- 
lowing recovery  where  a  foreman  picked 
at  a  pile  of  ore  so  as  to  cause  it  to  fall 
on  a  laborer  set  to  work  beside  it)  ;  New 
Omaha  Thomson-Houston  Electric  Light 
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denied  in  the  other.  Until  this  difficulty  has  been  fairly  met,  and, 
supposing  that  to  be  possible,  cleared  away,  the  cases  last  cited  must 
be  regarded  as  antagonistic  in  principle,  if  not  upon  the  specific 
facts,  to  the  decisions  referred  to  in  the  preceding  section.  The 
suggestion  iii  the  Nebraska  case  cited  in  the  last  note  above,  that  the 
injury  was,  under  the  circumstances,  really  caused  rather  by  the 
•order  than  by  the  subsequent  manual  act,  will  plainly  not  suffice  as  a 
ground  of  distinction  between  the  decisions  in  which  recovery  has 
heen  allowed  and  refused,  except  in  so  far  as  the  order  may  have  been 
itself  culpable,  and  it  does  not  seem  to  have  been  of  that  description 
•either  in  the  N'ebraska  case  or  the  others  referred  to. 

1475.  [546]  Theory  that  a  vice  principal  represents  the  master  even 
■when  he  participates  in  manual  labor. — A  considerable  body  of  au- 
thorities can  also  be  produced  for  the  other  view,  that  a  vice  principal 
•acts  in  a  representative  capacity  as  to  what  he  does  while  assisting  to 
do  the  work  which  he  is  appointed  to  supervise.  To  this  conclusion, 
as  is  indicated  by  the  extracts  quoted  below  from  the  opinions,  the 
courts  have  felt  themselves  forced  by  their  inability  to  find  any  satis- 
factory logical  grounds  upon  which  to  predicate  a  distinction  be- 
tween the  quality  of  an  act  done  by  the  order  of  a  vice  principal,  and 
the  quality  of  the  same  act  when  done  by  the  vice  principal  in  per- 
son.^ 

<7o.  V.  Baldivin  (1901)   62  Neb.  180,  87    tion  of  a  doctrine  more  favorable  to  the 
N.  W.  27   (foreman  held  to  have  acted   servant. 

as  vice  principal  -where  he  neglected  to  i  In  Shumway  v.  Walworth  &  N.  Mfg. 
teep  his  hold  on  a,  rope,  thus  bringing  Co.  (1894)  98  Mich.  411,  57  N.  W.  251 
about  the  fall  of  a  ladder) ;  William  (machinery  started  by  a  superintendent 
'Graver  Tank  Works  v.  O'Donnell  (1901)  after  an  obstruction  had  been  removed), 
191  111.  236,  60  N.  E.  831,  affirming  the  defendant  was  held  liable  on  the 
(1900)  91  ni.  App.  524  .(servant  thrown  broad  ground  that  a  superintendent 
off  a  plank  on  to  which  he  had  been  "stands  in  the  place  of  the  master  in 
ordered  to  go,  as  a  result  of  the  efforts  whatever  he  does  in  furtherance  of  the 
oi  his  foreman  and  a  fellow  workman  to  business  and  operations  he  has  in 
unscrew  a  pipe).  charge."    The  court  said :     "The  def end- 

Compare  also  the  statement  that  the  ant  concedes,  in  effect,  that  Mr. 
master  is  not  released  from  responsibil-  Neville's  relations  to  the  defendant 
ity  for  an  injury  sustained  by  a  serv-  corporation  and  to  the  plaintiff  were 
ant  in  the  course  of  his  emplojnnent  be-  such  as  that,  for  some  purposes,  he 
cause  ordered  by  a  foreman  to  work  in  might  in  law  be  regarded  as  a  repre- 
a  dangerous  place,  although  the  fore-  sentative  of  the  master,  but  that  in  the 
man  co-operated  with  the  servant  in  the  performance  of  the  particular  act  of 
work.  Kolb  v.  Ca/rrvngton  (1897)  75  starting  the  machine  he  was  acting  in 
111.  App.  159.  the  capacity  of  a  fellow  servant;   and 

On  the  facts  the  Shumway  Case  the  contention  is  that  the  question  of 
(1894)  98  Mich.  411,  57  N.  W.  251,  whether  the  act  was  that  of  a  master 
cited  in  note  1  to  the  next  section,  or  of  a  fellow  servant  depends  for  its 
might  perhaps  be  classed  with  those  solution  rather  upon  the  nature  of  the 
here  referred  to;  but  the  language  of  act  than  upon  the  general  scope  or  ex- 
Tthe  court  indicates,  we  think,  an  adop-  tent  of  the  superior  servant's  authority. 
M.  &  S.  Vol.  IV.— 271. 
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The  contention,  precisely  as  made,  is 
undoubtedly  supported  by  eminent  au- 
thority, but  we  are  constrained  to  hold 
that  the  previous  holdings  of  this  court 
have  not  so  limited  the  liability  of  the 
master.  It  is  not  necessary  to  a  de- 
cision of  this  case  to  hold  that  an  agent 
exercising  only  occasional  acts  of  au- 
thority, vphile  performing  duties,  in  the 
main,  those  of  a  subordinate,  is,  in  the 
performance  of  the  latter  duties,  to  be 
regarded  as  a  representative  of  the 
principal;  but,  in  the  performance  of 
the  particular  duty  in  question,  Neville 
was  performing  an  act  of  authority 
Vfhich  he  only  had  the  right  to  perform 
by  virtue  of  his  authority  as  superin- 
tendent of  the  mills,  and  within  the 
scope  of  his  authority  to  see  that  the 
machinery  was  in  safe  condition.  We 
think,  under  the  former  rulings  of  this 
court,  he  must  be  held  to  have  been, 
in  the  performance  of  this  act,  a  repre- 
sentative of  the  master,  rather  than  a 
fellow  servant." 

In  Berea  Stone  Co.  v.  Kraft  (1877) 
31  Ohio  St.  287,  27  Am.  Rep.  510,  where 
the  injury  was  caused  by  using  hooks 
for  hoisting  a  large  stone  which  was  so 
soft  that  chains  should  have  been  passed 
round  it,  the  court  said:  "The  fact,  if 
it  be  true,  that  Stone's  negligence  in 
assisting  in  fastening  the  hooks  to  the 
stone  to  be  raised  may  have  caused  the 
injury,  and  that  he  was  then  perform- 
ing the  duty  of  a  common  workman, 
and  not  those  strictly  pertaining  to  the 
duties  of  foreman,  in  nowise  relieves 
the  company  from  liability.  If  the  act 
done  by  him  had  been  done  under  his 
direction  as  he  did  it,  by  one  of  the  em- 
ployees of  the  company,  its  liability 
could  not  be  doubted,  and  for  the  reason 
that  the  negligent  act,  although  com- 
mitted by  the  hand  of  another,  was,  in 
law,  the  act  of  the  foreman,  and  conse- 
quently the  act  of  the  master.  And  it 
could  be  no  less  the  act  of  the  master 
when  performed  by  the  foreman  in 
person." 

In  Purcell  v.  Southern  B.  Co.  (1896) 
119  N.  C.  728,  26  S.  E.  161,  the  court 
laid  down  the  law  as  follows:  "The 
defendant  had  no  cause  to  complain  of 
the  instruction  of  the  court  that  the 
conductor  could  change  his  own  re- 
lation to  the  company  from  that  of  alter 
ego  to  that  of  a  fellow  servant  of  a. 
brakeman  by  volunteering  to  anticipate 
the  plaintiff  in  the  performance  of  his 
ordinary   duty.     If   the   conductor   had 


ordered  the  fireman  to  do  an  act  which 
might  reasonably  have  been  expected  to 
endanger  the  brakeman,  and  which  did 
result  in  injury  to  him,  the  company 
would  have  been  answerable  for  the 
natural  consequences  of  his  orders.  It 
would  be  unreasonable  to  hold  that,  by 
doing  the  careless  act  himself,  instead 
of  ordering  another  who  felt  constrained 
to  obey  to  do  it,  he  relieved  the  com- 
pany from  responsibility.  Qui  facit  per 
alium,  facit  per  se,  is  the  maxim  which 
applies  where,  as  vice  principal,  he  com- 
pels another  to  do  what  is  culpable.  It 
would  be  illogical  to  say  that,  where  he 
directs  or  orders,  he  utters  the  com- 
mand of  the  company,  and  adopts  for 
it  the  act  of  the  employee  who  obeys, 
and  yet,  when  he  does  the  act  in  proper 
person,  he  descends  from  the  role  of 
vice  principal  to  that  of  servant." 

In  Dayharsh  v.  Hannibal  &  St.  J.  B. 
Co.  (1890)  103  Mo.  570,  23  Am.  St. 
Rep.  900,  15  S.  W.  554,  where  the  "boss" 
of  a  roundhouse  undertook  to  move  one 
of  the  engines  himself,  and  injured  a 
subordinate,  the  court  reasoned  thus: 
"If  he  had  expressly  directed  the  en- 
gine to  be  moved  down  by  another  upon 
the  plaintiff,  in  the  manner  described 
in  the  evidence  for  the  latter,  the  de- 
fendant would  have  been  responsible  for 
the  act;  and  we  are  unable  to  perceive 
any  logical  or  reasonable  distinction  be- 
tween so  directing  it,  and  his  perform- 
ing such  negligent  act  himself,  in  the 
circumstances  here  shown.  It  was  one 
which  fell  within  his  authority  as  the 
master's  representative  to  direct,  and  it 
can  make  no  difference  in  principle 
whether  he  did  it  personally  or  by  an- 
other, in  its  hearing  on  the  rights  of 
the  parties  to  this  cause,  where  his  act 
Involved  an  obvious  breach  of  the  mas- 
ter's duty  to  use  care  to  provide  a 
reasonably  safe  place  for  plaintiff  to 
work." 

In  Hudson  v.  Missouri  P.  R.  Co. 
(1892)  50  Mo.  App.  300,  where  a  sec- 
tion foreman  injured  a  laborer  with  the 
pick  which  he  was  using  to  pull  a  tie 
from  under  the  rails,  the  court  said: 
"In  this  case  we  have  the  unusual  fact 
that  the  injury  was  directly  inflicted  by 
the  foreman  himself  while  engaged  in 
the  work  as  a  colaborer  with  plaintiff. 
Does  this  fact  alter  the  relation  of  the 
parties,  or  interfere  with  the  master's 
liability?  Our  opinion  is  that  it  does 
not.  If  in  the  case  at  bar  the  section 
foreman  had  ordered  one  of  his  hands 
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to  strike  his  pick    down    between    the  same  light  as  if  the  same  master  had 

heads  of  the  two  others,  it  would  not  be  been  personally  present  and  committed 

contended   that  defendant  was   not  lia-  the   negligent   act   himself,   and   in   the 

ble  for  the  injury  resulting  from  such  latter  contingency  no  one  would  doubt 

imprudent  order.     There  is  no  just  or  the  liability   of  the  master."     Sweeney 

logical    distinction    between   the   act    of  v.   Gulf,   C.  &  S.   F.  K.   Co.    (1892)    84 

the  vice  principal  in  negligently  order-  Tex.  433,  31  Am.  St.  Rep.  71,  19  S.  W. 

ing  a  servant  to  do  an  imprudent  thing,  555. 

and  in  doing  the  thing  himself.    In  eacn  There    is   no   logical     distinction     be- 

case  it  is  the  act  of  the  vice  principal;  tween  the  act  of  a    vice    principal    in 

in  one,  he  wills  the  servant  shall  do  the  negligently  ordering  a  servant  to  do  an 

act;  in  the  other,  he  wills  that  he  him-  imprudent  thing  and  in  doing  the  thing 

self  shall  do  it."     The  doctrine  of  the  himself.     DonneUy   v.   Aida     Min.     Co. 

Hutson  Case  was  reaffirmed  in  Donnelly  (1903)   103  Mo.  App.  349,  77  S.  W.  130. 

V.  Aida  Min.  Co.    ( 1903 )    103  Mo.  App.  The  mere  fact  that  the  purpose  of  a 

349,  77  S.  W.  130.  vice  principal's  mind  is  executed  by  his 

In  a  recent  case  the  supreme  court  of  own  hand  does  not  change  the  relation 

Texas,   in   holding  the   defendant  liable  so   as   to  make   him   a    lellow    servant 

for  the  negligence  of  a  section  foreman  with  the  other  employees  of  the  common 

in  prematurely  throwing  a  switch  for  a  master.     East  St.  Louis  &  Suburian  R. 

hand  car,  referred  to  three  earlier  deci-  Co.  v.  Hill  (1907)  133  111.  App.  14. 

sions  in  that  state,  viz.:   Mis-iouri  T.  R.  Because  a   foreman    is    both    master 

Co.  V.   Williams    (1889)    75   Tex.  4,  16  and  servant  is  no  excuse  for  his  want 

Am.  St.  Eep.  867,  12  S.  W.  835    (fore-  of  care  as  to  those  matters  over  which 

man    of    car    repairers    failed     to    keep  it  is  his  duty  to  his  master  to  supervise, 

promise       to       protect       subordinate);  Wiley  v.  St. -I  oseph  Gas.  Co.  [i^OS)  132 

Galveston,  B.  d  S.  A.  R.  Co.  v.  Smith  Mo.  App.  380,  111  S.  W.  1185. 

(1890)  76  Tex.  611,  18  Am.  St.  Rep.  78,  "Though  the  negligent  act  be  that  of 
13  S.  W.  562  (road  master  in  moving  the  foreman  while  himself  engaging  in 
train  so  as  to  cause  collision  acts  as  the  work  of  those  employed  under  his 
servant;  decision  of  commission  adopt-  charge,  yet  that  fact  does  not  cause  him 
ed  by  supreme  court,  but  only  on  the  to  lose  his  character  as  vice  principal." 
ground  that  the  case  was  distinguished  Strode  v.  Conkey  (1904)  105  Mo.  App. 
from  the  Williams'  Case    by    the    fact  12,  78  S.  W.  678. 

that  the  injured  servant  "was  not  em-  A   pit  boss   in    a    mine,    by    merely 

ployed  under  the  immediate  eye  of  the  undertaking   to   drive  a    mule    hauling 

road  master."     Nix  v.  Texas  P.  R.  Co.  four   loaded   cars   from   the   parting   or 

(1891)  82  Tex.  473,  27  Am.  St.  Rep.  switch  to  the  bottom  of  the  shaft,  does 
897,  18  S.  W.  571  (assistant  foreman  not  abdicate  his  position  as  vice  princi- 
negligently  started  machinery  while  pal,  and  become  the  fellow  servant  of  a. 
plaintiff  was  near  a  driving  belt),  driver.  Consolidated  Coal  Co.  v. 
After  pointing  out  that,  in  the  first  FleiscKbein  (1904)  207  111.  593,  69  N. 
of    these    cases,    the    delinquent    was    a  E.  963. 

vice    principal,     the     court     proceeded  A  mine  owner  is  liable  for  the  act  of 

thus:    "Such  relation  being  established,  his    superintendent,    who    has    general 

the   three   cases  first   cited,   as   adopted  command  of  the  operation  of  the  mine, 

by  the  supreme  court,  lead  to  the  con-  in  sending  the  engineer  away  from  the 

elusion  that  Murphy  should  be  held  to  engine  operating  the  cage  hoist,  and  at- 

have  been  the  representative  of  the  de-  tempting   to   operate   it   himself,   know- 

fendant  in  the  performance  of  any  act,  ing  that  he  is  incompetent  to  do  so,  by 

service,  or  duty  for  the  defendant  in  the  reason     of     which   employees   ascending 

line  of  his  employment,  and  that  no  dis-  the  shaft  are  injured;   especially  where 

tinction   should   be   drawn  between   the  there   is   a   statute   providing    that    no 

performance  of  those  higher  duties  in-  person  shall  be  placed  in  charge  of  any 

trusted   to  him   specially,  and  those  of  engine  used   in  or  about  the  operation 

an   ordinary  character    which    both    he  of  the  mine  but  experienced  and  compe- 

and    the   subordinate   servants   and   em-  tent  engineers.     Beresford  v.  American 

ployees  under  him  were  in  the  habit  of  Coal  Co.   (1904)  124  Iowa,  34,  70  L.R.A. 

Indiscriminately   performing.     In   other  256,  98  N.  W.  902. 

words,  when  he  negligently  injured  the  "When    the    superintendent,    without 

plaintiff  the  law  viewed  his  act  in  the  the  knowledge  of  the  workman,   negli- 
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1476.  [547]  Discussion  of  the  doctrine  of  the  dual  capacity  of  vice 
principals. — a.  With  reference  to  the  standpoint  of  the  courts  which 
reject  the  superior  servant  doctrine. — In  1876  the  supreme  court  oi 


gently  set  in  operation  an  agency 
fraught  with  danger,  he  thereby  ren- 
dered the  company  liable  for  the  re- 
sult of  such  negligence."  Crewmer  v. 
Moran  Bros.  Co.  (1906)  41  Wash.  636, 
84  Pae.  592  (superintendent  of  ship- 
yards struck  propeller  of  ship  a  blow 
with  a  sledge  and  scattered  hot  oil). 

In  Sullivwn  v.  R.  D.  Wood  &  Co. 
(1906)  43  Wash.  259,  117  Am.  St.  Rep. 
1047,  86  Pac.  629,  it  was  held  that  the 
master  was  liable  for  injuries  caused 
by  the  negligence  of  a  foreman  in  the 
selection  of  a  wedge,  and  in  its  adjust- 
ment for  use. 

In  Haworfh  v.  Kansas  City  Southern 
R.  Co.  (1902)  94  Mo.  App.  215,  68  S. 
W.  Ill,  it  was  held  that  under  the 
Arkansas  statute,  the  superintendent  of 
a  repair  gang  on  a  railroad  is  not  a 
mere  fellow  servant  while  riding  on  a 
hand  car  from  one  place  of  work  to  an- 
other. The  court  said:  "A  superior 
or  vice  principal  in  charge  of  workmen 
does  not  become  a  co-workman  when- 
ever he  actively  assists  in  the  manual 
performance  of  a  task,  instead  of  super- 
intending it.  If  he  chooses  to  take  on 
himself  the  role  of  laborer  he  may  do 
so,  but  he  does  not  thereby  divest  him- 
self of  his  responsibility  as  foreman  or 
superintendent  and  his  duty  to  see  that 
work  is  done  in  a  careful  way.  The 
judgment  and  care  which  he  must  use 
as  superintendent  to  see  that  pre- 
cautions are  taken  to  avoid  harm  to  his 
gang,  continue  to  be  exacted  of  him 
by  the  law,  although  he  may  have 
stepped  down  from  his  pedestal  for  an 
interval." 

See  also  the  following  cases  in  which 
the  master  was  held  responsible: 
Northern  P.  R.  Co.  v.  Peterson  (1892) 
2  0.  C.  A.  157,  4  U.  S.  App.  574,  51  Fed. 
182  (sudden  application  of  the  brake 
of  a  hand  car  by  foreman  of  track  re- 
pairers), reversed  in  (1896)  162  U.  S. 
346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep. 
843  (but  solely  on  the  ground  that  the 
delinquent  employee  was  not  a  vice 
principal.  The  Supreme  Court  men- 
tioned but  did  not  pronounce  any  de- 
cided opinion  as  to  the  controversy  re- 
specting the  proper  limits  of  official 
acts)  ;  Consolidated  Kansas  City  Smelt- 
ing  &   Ref.    Co.   V.   Peterson    (1899)    8 


Kan.  App.  316,  55  Pac.  673  (foreman 
threw  a  switch  in  such  a  manner  as  to 
injure  a  subordinate  while  pushing  a 
car) ;  Hughiett  v.  Ozark  Lumber  Co. 
(1893)  53  Mo.  App.  87  (oiler  of  ma- 
chinery injured  by  superintendent's 
negligence  in  causing  machinery  to 
start  by  the  manner  in  which  he 
handled  a  new  belt)  ;  Erickson  v.  Mil- 
waukee, L.  8.  &  W.  B.  Co.  (1890)  83 
Mich.  281,  47  N.  W.  237  (foreman  of 
gravel  train  caused  an  accident  to  a 
laborer  by  releasing  a  brake,  and  there- 
by suddenly  widening  the  gap  between 
a  car  from  which  he  had  ordered  the 
laborer  to  jump  and  the  one  to  which 
he  was  to  jump)  ;  Tendall  v.  Great 
Northern  R.  Co.  (1911)  113  Minn.  473, 
130  N.  W.  22  (foreman  of  wrecking 
crew  assisted  in  prying  up  a  car)  ;  Die- 
iold  v.  Wollborn  (1909)  —  Ky.  — ,  122 
S.  W.  212  (foreman  temporarily  ran  en- 
gine) ;  Burkard  v.  A.  LesoJoen  &  Sons 
Rope  Co.  (1909)  217  Mo.  466,  117  S. 
W.  35  (servant  was  injured  by  fore- 
man's directing  him  to  go  in  place  of 
danger  after  he  had  protested)  ;  Neves 
V.  Oreen  (1905)  111  Mo.  App.  634,  86 
S.  W.  508  (foreman  was  negligent  in 
manner  of  constructing  scaffold)  ;  Mis- 
souri, K.  <k  T.  R.  Co.  V.  Smith  (1903) 
31  Tex.  Civ.  App.  332,  72  S.  W.  418 
(negligence  of  foreman  in  lifting  hand 
car  from  track) ;  8uderm,an  v.  Kriger 
(1908)  50  Tex.  Civ.  App.  29,  109  S.  W. 
373  (servant  injured  by  negligent 
operation  of  winch  by  vice  principal)  ; 
Campbell  v.  Jones  (1910)  60  Wash. 
265,  —  L.R.A.(N.S.)  — ,  110  Pac.  1083 
(foreman  uprooted  stump  on  hillside 
and  stone  rolled  on  servant  working  be- 
low). 

In  Kentucky  it  has  been  declared  that 
a  subordinate  may  recover  for  injuries 
caused  by  the  negligence  of  a  superior 
servant,  whether  the  negligent  act  was 
done  by  nis  own  hand  or  by  another 
under  his  orders.  Illinois  C.  R.  Co.  v. 
ColemoM  (1900)  22  Ky.  L.  Rep.  878, 
59  S.  W.  13 ;  Illinois  C.  R.  Co.  v.  Josey 
(1901)  110  Ky.  342,  54  L.R.A.  78,  96 
Am.  St.  Rep.  455,  61  S.  W.  703  (negli- 
gent application  of  brake  of  hand  car 
by  section  foreman)  ;  Louisville  &  N.  R. 
Co.  V.  Hardy  (1911)  142  Ky.  468,  134 
S.  W.  899  (conductor  opened  a  switch). 
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Rhode  Island  recognized,  arguendo,  the  theory  that  there  are  certain 
classes  of  negligent  acts  in  regard  to  which  a  vice  principal  does  not 
act  in  his  representative  capacity.^  But  the  earliest  case  in  which 
that  theory  was  actually  applied,  with  the  result  of  preventing  a  ser- 
vant from  recovering  damages,  seems  to  be  Crispin  v.  Babbitt.^  This 
decision  is,  at  all  events,  the  leading  authority  on  the  siibject,  and 
the  question  whether  the  theory  applied  was  correct  virtually  resolves 
itself  into  the  question  whether  the  opinion  delivered  by  Eapallo,  J., 
for  the  majority  of  the  court,  or  the  dissenting  opinion  of  Earl,  J., 
embodies  the  sounder  views. 

Minority  opinions  so  seldom  receive  any  attention  from  the  judge 
who  is  intrusted  with  the  task  of  stating  the  conclusions  of  the 
majority,  that  the  omission  of  Judge  Eapallo  to  notice  Judge  Earl's 
criticism  of  the  theory  which  was  deemed  to  be  a  bar  to  the  plaintiff's 
action  is  not  at  all  surprising.  But  it  is  less  easy  to  understand  why 
the  lucid  and  forcible  arguments  of  the  latter  judge  should  have  made 
so  little  impression  upon  courts  in  other  jurisdictions,  that,  so  far  as 
the  number  of  decisions  goes,  the  doctrine  which  he  combated  must 
now  be  regarded  as  the  more  authoritative.  In  order  to  draw  the  at- 
tention of  the  profession  once  more  to  the  reasoning  of  this  dis- 
tinguished jurist,  some  lengthy  extracts  from  his  opinion  are  sub- 
joined.^ 

1  Mann     v.     Oriental     Print     Works   sponsible  for  his  own  negligence,  wheth- 
(1875)   11  E.  I.  152.  er   engaged    in     the    discharge    of    the 

2  (1880)  81  N.  Y.  516,  37  Am.  Eep.  duties  peculiar  to  him  as  master,  or 
521.  The  majority  of  the  court  in-  working  side  by  side  with  his  servants 
dorsed  a  charge  to  the  effect  that,  al-  in  the  same  kind  of  labor.  So  the 
though  the  delinquent  might,  as  man-  fiction  should  not  be  applied  to  shield 
ager,  have  represented  the  defendant,  the  master  from  responsibility  for  the 
he  did  so  only  in  respect  of  those  duties  negligence  of  the  middleman  standing 
which  the  defendant  had  confided  to  in  his  place  and  representing  him. 
him,  as  superintendent;  and  the  trial  Public  policy  does  not  require  that  the 
judge's  refusal  to  charge  that,  as  to  doctrine  of  respondeat  superior  should 
any  other  acts  or  duties  performed  by  be  thus  far  limited.  It  is  not  too  much 
him,  he  was  not  to  be  regarded  as  the  for  the  master  to  be  responsible  for  his 
defendant's  representative,  was  held  to  negligence.  He  is  generally  a  person 
be  error.  selected  with  care,  of  superior  judgment 

S  "If  this  fiction  were  literally  applied,  and  skill,  and  is,  more  generally  than 

if  it  were  held  that  every  servant  enter-  other   servants,   able  to  respond  to  his 

ing   into   the    service    of  a   master   as-  master   for  his  own  negligence.     I   can 

sumed  all  the  risks    incident    to    such  perceive  no  reason  founded  upon  public 

service,  then  the  master  would  not  be  policy,   as  there  is  none  founded  upon 

responsible  to  such  servant  for  his  own  any    principle    of    natural    justice,    for 

negligence,   as  that  would  be  as  much  limiting  the  doctrine  of  respondeat  su- 

an  incident  to  the  service  as  the  negli-  perior  in  its  application  to  the  relation 

gence     of     a    coservant.     The    maxim,  existing  between  a  master  and  such  an 

Volenti  non  fit  injuria,  would  shield  the  agent.     The  master  should  be  responsi- 

master.     But  the  fiction  is  not  applied  ble  for  all  his  negligence  while  engaged 

to  shield  the  master.     He  is   held  re-  in  his  service,  because  he  stands  in  his 
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His  position  seems  to  the  present  writer  to  be  quite  impregnable, 
but  the  current  of  judicial  authority  has  set  so  strongly  against  his 
view  that  it  will  be  worth  while  to  supplement  his  arguments  by 


place  representing  him  as  his  alter  ego; 
and  I  can  perceive  no  reason  founded  on 
public  policy  or  expediency  for  enforc- 
ing that  doctrine  in  such  a  case  in  favor 
of  strangers,  which  does  not  exist  for 
■enforcing  it  in  favor  of  the  other  serv- 
ants of  the  common  master.  A  rule 
that  a  master  shall  be  held  responsible 
for  some  negligent  acts  of  his  repre- 
sentative, and  not  responsible  for  other 
negligent  acts,  done  possibly  at  the 
same  time,  within  the  scope  of  his  em- 
ployment in  the  same  service,  would  be 
illogical,  perplexing,  and  inconvenient. 
Take  the  case  of  a  general  superintend- 
ent of  a  railway.  It  is  conceded  that, 
for  negligence  in  his  discharge  of  the 
absolute  duties  which  a  master  owes  to 
his  servants,  the  master — the  corpora- 
tion— would  be  responsible.  But  sup- 
pose, instead  of  such  duties,  he  should, 
in  furtherance  of  his  master's  business, 
carelessly  perform  a  mechanical  act 
about  which  common  laborers  were  also 
engaged.  Would  there  be  any  reason, 
founded  upon  principle  or  public  policy, 
for  distinguishing  the  two  cases,  and 
imposing  upon  the  master  a  liability  in 
the  one  case,  and  not  in  the  other  ?  Sup- 
pose the  superintendent  carelessly 
ordered  a  train  to  be  started,  and  some- 
one was  thus  injured.  The  corporation 
would  undoubtedly  be  liable  for  the 
damages.  Would  it  not  be  thus  liable 
if,  instead  of  ordering  the  train  to  be 
started  by  others,  he  placed  his  own 
hand  to  the  lever  and  carelessly  started 
it  himself?  Woula  he  be  the  responsi- 
ble representative  of  the  corporation  in 
the  one  case,  and  not  in  the  other? 
Suppose  he  was  standing  upon  a  train 
of  cars,  and  carelessly  started  that 
train  himself,  causing  an  injury  to 
someone,  and  at  the  same  moment  of 
time  he  carelessly  ordered  an  engineer 
to  start  another  train,  also  causing  an 
injury.  Would  the  corporation  be  lia- 
ble for  the  damages  in  the  one  case,  and 
not  in  the  other?  The  question  in  all 
this  class  of  cases,  the  negligent  act 
and  consequent  injury  being  proved,  is 
whether  the  servant  whose  act  is  com- 
plained of  stood  in  the  place  of  the 
master — represented  him  as  his  alter 
ego.     That  is  always  mainly  a  question 


of  fact.  If  he  did,  then  the  rule  of  law 
to  be  applied  is  plain  and  simple,  and 
is  the  same  which  would  measure  the 
responsibility  of  the  master  to  a  stran- 
ger in  his  service.  On  the  one  hand,  it 
is  claimed  that,  in  determining  the  re- 
sponsibility of  the  master  in  such 
cases,  we  must  look  solely  at  the  duties 
which  were  devolved  upon  the  servant 
whose  acts  are  complained  of;  and  that 
if  we  find  that  the  duty  which  he  was 
engaged  in  discharging  when  he  com- 
mitted the  negligent  act  or  wrong  was 
one  of  those  absolute  duties  which  the 
master  owed  to  his  servants,  then  the 
master  is  responsible,  no  matter  what 
was  the  grade  or  position  of  the  serv- 
ant. On  the  other  hand,  I  claim  the 
rule  to  be  that,  in  determining  the  re- 
sponsibility of  the  master  for  the  negli- 
gent acta  of  his  servant,  we  must  look 
solely  at  the  position  of  such  servant, 
and  we  must  consider  the  duties  de- 
volved upon  him,  solely  for  the  purpose 
of  determining  such  position;  and  if  we 
find  that  he  was  the  representative  of 
the  master,  within  the  rules  above 
stated,  then  the  master  must  be  held  re- 
sponsible for  all  his  acts  of  negligence 
committed  within  the  scope  of  the  busi- 
ness intrusted  to  his  hands,  as  well  to 
coservants  as  to  strangers.  It  cannot 
be  claimed  that  what  John  L.  Babbitt 
did  was  an  idle  thing,  having  no  perti- 
nency to  the  business  in  hand.  If  he 
was  there  in  defendant's  works,  as  we 
have  assumed  the  jury  found,  standing  in 
his  place  and  having  the  general  charge 
of  his  business,  then  he  was  empowered 
to  do  whatever  he  saw  fit  in  and  about 
that  business  and  in  furtherance  of  its 
objects.  Whatever  he  could  order  or 
employ  another  to  do,  he  could  do  him- 
self. Did  he  represent  the  defendant 
when  he  ordered  the  laborers  to  put  the 
boat  into  the  dry  dock,  and  not  repre- 
sent him,  a  few  minutes  later,  when  he 
put  his  hands  to  the  engine  to  further 
the  same  work?  If  he  had  ordered  an- 
other servant  to  do  this  careless  act,  the 
defendant  would  have  been  liable,  and 
does  the  defendant  escape  liability  be- 
cause John  did  the  act  himself?  I  say 
no."  Crispin  v.  Babbitt  (1880)  81  N. 
Y.  516,  531,  37  Am.  Rep.  521. 
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pointing  out  that,  quite  apart  from  those  objections  which  he  urges 
against  the  the  theory  of  his  associates,  there  are  some  serious,  if  not 
fatal,  flaws  in  the  reasoning  by  which  that  theory  is  supported. 

The  first  of  these  flaws  is  the  reliance  placed  upon  the  two  rulings 
which  are  cited  from  other  jurisdictions,  one  an  Irish,  and  the  other 
a  Massachusetts,  case.*  In  both  of  these  the  rationale  of  the  deci- 
sions was  simply  that  the  delinquent  was  not  a  vice  principal  at  all, 
and  the  question  whether  a  vice  principal  may  occupy  a  dual  relation 
to  his  subordinates  was  not  determined  or  even  alluded  to.  It  is  sub- 
mitted that  cases  in  which  representative  capacity  is  denied  alto- 
gether, and  the  character  of  the  negligent  act  is  for  this  reason  a  mere 
incidental  detail,  are  not  legitimate  precedents  to  sustain  a  decision 
which  makes  the  character  of  the  act  the  point  xipon  which  the  lia- 
bility of  the  master  hinges.* 

ISFor,  as  it  seems  to  us,  is  Judge  Eapallo  more  fortunate  in  the 
attempt  which  he  makes  to  extract  the  doctrine  enunciated  by  him 
from  an  earlier  case  in  ISTew  York  itself.  There  is  a  flagrant  non 
sequitur  in  that  passage  of  his  opinion  in  which  Flike  v.  Boston  &  A. 
R.  Co.^  is  cited.  After  stating  its  effect  he  proceeds  thus:  "The 
liability  of  the  master  is  thus  made  to  depend  upon  the  character  of 
the  act  in  the  performance  of  which  the  injury  arises,  without  regard 
to  the  rank  of  the  employee  performing  it.  If  it  is  one  pertaining 
to  the  duty  the  master  owes  to  his  servants,  he  is  responsible  to  them 
for  the  manner  of  its  performance.  The  converse  of  this  'proposition 
necessarily  follows.  If  the  act  is  one  which  pertains  only  to  the  duty 
of  an  operative,  the  employee  performing  it  is  a  mere  servant,  and  the 
master,  although  liable  to  strangers,  is  not  liable  to  a  fellow  servant 
for  its  improper  performance."  The  sentence  which  we  have  itali- 
cised, whether  it  be  viewed  from  the  standpoint  of  abstract  principle 
or  in  connection  with  prior  decisions  of  the  same  court,  to  say  nothing 
of  those  in  other  jurisdictions,  certainly  cannot  be  accepted  as  a  state- 
ment of  a  self-evident  conclusion.  If  it  were  not  for  the  position 
thus  taken  by  so  many  eminent  judges,  one  would  be  at  a  loss  to  un- 
derstand how  the  doctrine  that  a  master  remains  liable  for  the  per- 
formance of  certain  obligations,  even  though  the  servant  intrusted 

iAlhro  V.  Agawam  Canal  Co.   (1850)  which     cities     Boyee     v.     Fitzpatrick 

6   Cush.   75;    Gmicay   v.   Belfast    &   N.  (1881)    80   Ind.   526,   where   the   delin- 

Counties  B.  Co.    (1877)   Ir.  Rep.  11  C.  quent  was  simply  held  to  be  a  fellow 

j^   3g3_  servant  of  the  plaintiff,  and  no  allusion 

6  It  may  be  noticed  in  passing  that  was  made  to  a  dual  relation, 

there   is   a   similar   misuse   of  a  prece-  6  (1873)   53  N.  Y.  549,   13  Am.  Kep. 

dent  in  National  Fertilizer  Co.  v.  Travis  545. 
<1899)    102   Tenn.   16,   49   S.    W.    832, 
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with  the  performance  may  not  have  been  a  vice  principal  for  general 
purposes  could  ever  have  been  supposed  to  involve  the  corollary  that 
a  vice  principal  for  general  purposes  is  a  vice  principal  only  when  he 
is  in  the  discharge  of  one  of  those  obligations.  From  such  a  corol- 
lary an  obvious  way  of  escaping  is  indicated  by  the  consideration 
that,  logically  speaking,  the  conceptions  of  a  liability  traced  home  to 
the  master  through  the  particular  act  which  caused  the  injury,  and 
of  liability  referable  to  the  official  position  of  the  delinquent  which 
constitutes  him  a  general  agent  of  the  master,  are  neither  essentially 
incompatible  nor  mutually  exclusive  in  such  a  sense  that  a  court  must 
elect  between  them.  In  fact,  it  may  fairly  be  maintained  that  the 
i^ew  York  court  of  appeals,  by  its  language  in  three  decisions  which 
are  of  later  date  than  the  Flike  Case  and  which  recognize,  without 
any  suggestion  of  a  qualification  or  restriction,  the  responsibility  of 
a  master  for  the  defaults  of  a  general  manager,  has  by  implication 
conceded  that  the  "converse"  adverted  to  in  Judge  Rapallo's  argu- 
ment does  not  "follow  necessarily"  from  the  theory  on  which  he  re- 
lies.'' 

Surely  there  could  be  no  more  striking  proof  of  the  commanding 
influence  of  the  court  which  is  mainly  responsible  for  the  adoption 
of  the  doctrine  of  the  dual  capacity  of  vice  principal  than  the  fact 
that  so  many  other  judges  should  have  been  content  to  follow  a  de- 
cision based  upon  reasoning  which  not  only  ignores  the  possibility 
that  there  may  well  be  two  principles  upon  which  the  question 
whether  an  employee  represents  the  master  or  not  may  be  determined, 

'  In  Malone  v.  Hafha/way    ( 1876 )    64  grounds  for  arguing  that  its  rationale 

N.  Y.  5,   21  Am.  Rep.  573,  the  court,  is   rather   that  the   non-delegable   duty 

while  holding  that  the  position  of  the  there    violated   was    among   these   with 

delinquent  was  that  of  a  foreman  mere-  which   a  functionary  assumed  to  be  a 

ly,  having  no  general  charge  except  such  vice  principal  was  intrusted,  than  that 

as  is  common  to  those  acting  in  that  this  functionary  was  conceived  to  be  a. 

capacity,  and  that  the  defendants  were  vice   principal   merely   because   he   was 

present  and  had  the  general  charge  and  a  special  agent  for  the  performance  of 

responsibility  for  the  different  branches  that  duty. 

of   their  business,   added:      "If   it  was        In   Hussey  v.    Coger    (1889)    112   N. 

claimed  that  Bagley's    (the  foreman's)  Y.   614,  3  L.R.A.  559,   8  Am.   St.  Rep. 

position  and  responsibilities  were  differ-  787,  20  N.  E.  556,  it    was    laid    down 

ent  from  that  named  as  foreman,  and  arguendo,  that,  where  an  employer  exer- 

that  the  defendants  had  transferred  the  cises  no  personal  supervision   over   the 

charge  and  direction  of  any  branch  of  work,   but   devolves   its   whole  manage- 

the  business  and  of  the  duties  upon  him,  ment  and  control  upon  the  superintend- 

it  would  have  been   a  proper  question  ent,   who  is  authorized  to   employ  and 

for  the  jury,  if,  indeed,  there  was  any  discharge    workmen,    to    regulate    and 

evidence  to  warrant  the  claim."  direct  the  manner  of  their  work,  to  pro- 

In   Corcoran  v.  Bolbrook    (1875)    59  vide  the  means  and  appliances  necessary 

N.  Y.  517,  17  Am.  Rep.  369,  the  precise  to  its  prosecution,  and  to  determine  the 

point  of  view  is  more  disputable      But,  time  and  place  of  its  performance,  the 

at     all     events,     there    are    reasonable  superintendent   is   a   vice   principal. 
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but  even  fails  to  take  into  consideration  prior  rulings  of  the  same 
court,  which,  by  a  reasonable  intendment,  may  be  construed  as  con- 
ceding the  concurrent  existence  of  those  principles. 

There  is  still  another  point  in  which  the  opinion  of  the  majority 
seems  to  be  open  to  attack.  It  loses  sight  of  the  fact  that  the  essence 
of  the  conception  of  an  alter  ego,  or  vice  principal,  as  such  a  func- 
tionary was  understood  in  the  earlier  cases,  was  simply  this:  that 
the  law  of  agency,  which,  as  a  general  rule,  was  superseded  by  the 
doctrine  of  common  employment  where  a  fellow  servant  was  the  de- 
linquent, remained  operative  where  that  servant  exercised  such  com- 
plete control  over  the  work  to  be  done  that  he  was,  simply  as  a  matter 
of  fact,  the  master's  substitute  or  deputy.*  Under  these  circum- 
stances, it  is  plain  that  the  effect  of  declaring  a  master  not  to  be  liable 
for  some  acts  of  a  vice  principal  which  are  undoubtedly  vdthin  the 
scope  of  his  powers  amounts  to  what  is  nothing  more  or  less  than  the 
introduction  of  an  entirely  novel  principle  into  the  law  of  agency. 
To  justify  such  a  modification  of  that  law,  it  is  submitted  that  argu- 
ments addressed  more  directly  to  the  real  question  involved  than 
those  of  Judge  Rapallo  may  fairly  be  demanded.  A  court  which 
asks  us  to  adopt  the  doctrine  that  the  servant's  right  to  recover  should 
be  made  to  depend  solely  upon  the  conception  of  a  special  agency  as 
regards  the  performance  of  certain  duties  of  a  non-delegable  char- 
acter is  at  least  bound  to  demonstrate,  by  some  satisfactory  reason, 
that  the  duties  to  which  that  agency  is  restricted  are  the  only  ones 
in  regard  to  which  a  master  can  be  deemed  to  have  a  representative.* 
Until  such  a  reason  has  been  produced  it  seems  not  too  much  to  say 
that  the  decision  in  Crispin  v.  Babhitt  rests  upon  no  more  solid  foun- 
dation than  a  couple  of  irrelevant  precedents  and  a  transparently 
fallacious  piece  of  dialectic  legerdemain  by  which  the  rule  in  the 

8  See  especially  Gallagher  v.  Piper  sey  Lighterage  Oo.  ( 1885 )  23  Blatchf . 
(1864)  16  C.  B.  N.  S.  669,  33  L.  J.  C.  P.  209,  23  Fed.  363.  The  essential  ques- 
N.  S.  329,  10  Jur.  N.  S.  879,  10  L.  T.  tion  is  simply  whether  the  servant's 
N.  S.  718,  12  Week.  Eep.  988,  and  the  implied  assumption  of  certain  risks  can 
other  English  cases  cited  in  §  1454,  reasonably  be  said  to  cover  any  of  the 
ante.  acts  done  by  a  superior  employee  vsrho, 

9  The  reason  for  which  the  perplexed  as  regards  most  of  his  functions,  is  con- 
inquirer  Is  looking  is  certainly  not  sup-  ceded  to  represent  the  master;  and 
plied  by  the  suggestion  made  in  one  there  is  no  legal  analogy,  so  far  as  the 
case,  that  the  injured  servant  is  no  writer  is  aware,  which  would  justify  a 
worse  off  than  he  would  have  been  if  the  court  in  taking  into  account  the  extent 
vice  principal,  instead  of  undertaking  of  the  injury  or  benefit  which  would 
the  work  himself,  had  ordered  one  of  accrue  to  the  servant,  according  as  the 
his  subordinates  to  do  it,  and  the  in-  question  is  answered  in  one  way  or  the 
jury  had  resulted  from  the  default  of  other. 

that  subordinate.     Quinn  v.   New  Jer- 
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Flike  Case,  primarily  intended,  as  the  opinion  shows,  to  provide 
an  additional  offensive  weapon  for  the  servant,  was  converted  into 
an  instrument  for  the  curtailment  of  the  rights  which  he  already 
enjoyed.^" 

Very  little  light  is  thrown  upon  the  logical  found  "^tions  of  the 
doctrine  of  dual  capacity  by  any  of  the  cases  outside  of  New  York. 
]^one  of  them,  it  seems  to  us,  really  go  to  the  root  of  the  matter.** 


10  The  special  difiSculty  involved  in 
the  acceptance  of  a,  theory  vrhich  in 
many  instances  would  absolve  the 
master,  even  for  the  injuries  produced 
by  the  negligent  orders  has  been  already 
adverted  to  in  §  1472,  ante. 

11  Until  recently  the  utterances  of 
the  supreme  court  of  Pennsylvania  were 
such  that  it  might  apparently  have  been 
numbered  among  the  opponents  of  the 
New  York  theory.  In  Prevost  v.  Citi- 
zens' Ice  d  Refrigerating  Co.  (1898) 
18.5  Pa.  617,  64  Am.  St.  Rep.  659,  40 
Atl.  88,  the  concurrent  existence  of  two 
tests  of  vice  principalship  was  thus  dis- 
tinctly recognized :  "A  vice  principal  for 
whose  negligence  an  employer  will  be 
liable  to  other  employees  must  be  either, 
first,  one  in  whom  the  employer  has 
placed  the  entire  charge  of  the  business, 
or  of  a  distinct  branch  of  it,  giving 
him,  not  mere  authority  to  superintend 
certain  work  or  certain  workmen,  but 
control  of  the  business,  and  exercising 
no  discretion  or  oversight  of  his  own; 

.  or,  secondly,  one  to  whom  he 
delegates  a  duty  of  his  own,  which  is  a 
direct,  personal,  and  absolute  obli- 
gation, from  which  nothing  but  per- 
formance can  relieve  him."  This  pas- 
sage was  quoted  with  approval  in  Ricks 
V.  Flynn  (1900)  196  Pa  263,  46  Atl. 
360;  but  its  effect  is  so  much  cut  down 
by  the  comments  of  the  court  that  tiie 
law  in  this  state  would  now  seem  not 
to  be  materially  different  from  that  in 
New  York.  The  Prevost  Case,  it  is  now 
declared,  should  be  construed  as  em- 
bodying a  doctrine  subject  to  a  qualifi- 
cation which  is  deemed  to  have  been 
established  by  Ross  v.  Walker  (1891) 
139  Pa.  49,  23  Am.  St.  Kep.  160,  21  Atl. 
157,  159,  where  it  was  laid  down  that 
a  servant  intrusted  with  the  perform- 
ance of  the  various  non-delegable  duties 
is  a  vice  principal  while  he  is  in  dis- 
charge of  those  duties,  and  that,  as  to 
any  other  acts,  he  is  not  the  master's 
representative.      But    it     is     submitted 


that  the  citation  of  this  case  as  an  au- 
thority to  sustain  the  position  which 
the  court  adopts — viz.,  that  a  vice 
principal  by  virtue  of  his  position  does 
not  represent  the  master  as  to  merely 
manual  acts — is  as  improper,  though 
not  for  the  same  reason,  as  the  citation, 
in  Crispin  v.  Babbitt,  of  the  Massa- 
chusetts and  Irish  cases  mentioned  in 
the  note  above.  In  Ross  v.  Walker  the 
question  whether  the  delinquent  was  a 
vice  principal  by  virtue  of  his  position 
was  not  involved,  the  court  even  re- 
fusing to  consider  it;  and  the  obser- 
vations made  arguendo  manifestly  had 
reference  to  a  representative  capacity 
conceived  of  as  arising  out  of  a  re- 
stricted agency  in  respect  to  one  or 
more  particular  non-delegable  duties. 

In  Minnesota  the  principle  that  there 
are  two  distinct  tests  of  representative 
capacity  has  been  declared  quite  re- 
cently. "It  has  been  settled  by  this 
court  that  an  employee  becomes  a  vice 
principal,  as  respects  another  servant, 
only  when  he  is  intrusted  with  the  per- 
formance of  some  absolute  and  personal 
duty  of  the  master  himself,  or  the  gen- 
eral management  and  control  of  the 
master's  business,  or  some  branch  of 
it."  O'Neill  V.  Great  Northern  R.  Co. 
(1900)  80  Minn.  27,  51  L.R.A.  532,  82 
N.  W.  1086,  citing  Brotcn  v.  Minne- 
apolis d  St.  L.  R.  Co.  (1884)  31  Minn. 
553,  18  N.  W.  834.  The  position  taken, 
as  expressed  in  the  syllabus  written  by 
the  court  itself,  was  that  the  road 
master  of  a  railway  company,  directing 
the  work  of  clearing  away  a  bridge,  is 
not  the  vice  principal  of  the  company  to 
the  extent  that  his  omission  to  give  a 
particular  warning  of  a  detail  thereof , 
which  portends  danger  would  render  the  ' 
company  liable  for  his  omissions  in  that 
respect.  It  was  fully  recognized  that 
such  an  act  would  have  been  treated  as 
official  if  the  delinquent  had  been  a  vice 
principal  by  virtue  of  his  position;  and 
the   doctrine   was   applied   that,   except 
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b.  With  reference  to  the  superior  servant  doctrine. — One  con- 
ceivable view  of  the  relation  of  an  employee  who  exercises  control 
to  his  master  and  his  subordinates  is  that,  assuming  the  basis  of  the 
superior  ser^'ant  doctrine  to  be  the  non-delegable  quality  of  the  duty 
of  giving  such  orders  as  will  not  expose  servants  to  unnecessary 
dangers  (§  1449,  d,  ante),  a  controlling  employee  should  be  treated 
as  a  special  agent  for  the  performance  of  that  duty  alone.  The  corol- 
lary from  this  theory  would  clearly  be  that  negligent  acts  done  while 
he  was  participating  in  manual  labor  would  not  be  done  in  his  repre- 
sentative capacity.  The  position  of  the  courts  which,  while  applying 
the  superior  servant  doctrine,  except  from  its  operation  acts  not  done 
in  the  exercise  of  authority,  is,  therefore,  stronger,  in  a  sense,  than 
that  of  the  courts  whose  decisions  were  reviewed  in  the  preceding 
subsection,  inasmuch  as  it  does  not  necessarily  involve  the  anomaly 
of  declaring  that  there  are  some  acts  as  to  which,  although  they  are 
within  the  scope  of  his  authority,  and  he  is  not  even  forbidden  to  do 
them,  a  general  agent  does  not  represent  the  master. 

But  this  hypothesis  of  a  special  agency  in  respect  to  the  duty  of 
giving  orders  does  not  by  any  means  represent  the  only  possible  the- 
ory as  to  a  superior  servant's  relation  to  his  employer.  It  is  clear 
from  the  decisions  cited  in  §  1475,  ante,  that  some  at  least  of  the 
courts  which  apply  the  superior  servant  doctrine  proceed  upon  the 
assumption  that,  as  to  all  matters  within  the  scope  of  their  authority, 
foremen  of  the  lower  grades  are  as  much  general  agents  for  the  pro- 
tection of  their  subordinates  as  are  the  superintendents  of  an  entire 
business  or  a  principal  department  of  it,  when  acting  within  the 
scope  of  their  much  wider  authority.  If  this  is  really  the  juridical 
situation,  the  essential  ground  upon  which  the  master's  liability  or 
nonliability  will  depend  must  obviously  be  the  same  in  the  courts 

in  cases  of  general  managers  of  a  whole  therefore  merely  declines   to  go  to  the 

business  or  a  department  of  it,  the  dis-  same  length  as  those  whose  decisions  are 

tinction    upon    which   the   master's   lia-  referred  to  at  the  beginning  of  §   1472, 

bility  rests  is  that  which  exists  between  ante. 

a  general  warning  and  one  as  to  the  In  Jackson  v.  Norfolk  &  MV.  R.  Co. 
dan'^ers  of  the  transitory  class  which  (1897)  43  W.  Va.  380,  46  L.R  A.  337, 
arise  during  the  progress  of  the  work.  27  S.  E.  278,  31  S.  E.  258,  it  was  dis- 
This  theory  of  responsibility  is,  how-  tinctly  recognized  that  the  case  of  a 
ever,  not  construed  in  this  state  as  en-  general  or  departmental  manager  con- 
abling  a  servant  to  recover  where  the  stitutes  an  exception  to  the  principle 
negligent  act  was  purely  a  manual  one,  that  the  final  test  of  representative  ca- 
committed  while  the  vice  principal  was  pacity  is  whether  the  negligent  act  rep- 
participating  in  the  labor  of  his  subor-  resented  a  breach  of  one  of  the  non-dele- 
dinates.  Soutar  v.  Minneapolis  Inter-  gable  duties,  as  that  term  is  generally 
national  Electric  R.  Go.  (1897)  68  understood. 
Minn.    18,    70   N.    W.    796.     The   court 
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which  accept  the  superior  servant  doctrine  as  in  those  which  reject  it. 
In  both  classes  of  courts,  therefore,  the  refusal  to  allow  recovery  un- 
der the  circumstances  must  bring  us  face  to  face  with  the  same  diffi- 
culty, viz.,  that  such  refusal  is  only  justifiable  on  the  assumption  that 
the  duty  of  a  vice  principal  to  avoid  injuring  his  subordinates  by 
manual  acts  is  not  one  of  those  which  the  master,  v7ho  would  ad- 
mittedly have  been  under  a  similar  duty  if  he  had  himself  partici- 
pated in  the  work,  may  be  conceived  to  have  delegated  to  his  deputy, 
and  that  no  reasons  have  ever  been  judicially  suggested  why  this  as- 
sumption, rather  than  its  converse,  should  be  entertained.  In  default 
of  such  reasons,  the  present  writer  has  no  hesitation  in  saying  that 
he  considers  the  rulings  of  the  Illinois  and  Tennessee  courts,  as 
stated  in  §  1473,  ante,  to  be  less  correct  in  principle  than  those  of  the 
Ohio,  Missouri,  and  Texas  courts  cited  in  §  1475,  ante. 


CHAPTEE  LXin. 

SUMMARY  OF  DECISIONS  BY  THE  VARIOUS  COURTS  WITH  REGARD  TO 
THE  RELATION  OF  SUPERIOR  SERVANTS  TO  THEIR  SUBORDINATES. 

1477.  Introductory  statement. 

1478.  Decisions  in  each  jurisdiction. 

1477.  [548]  Introductory  statement. — En  the  present  chapter  it  is 
proposed  to  give  a  succinct  summary  of  the  effect  of  the  decisions 
which  have  been  rendered  in  various  jurisdictions  with  respect  to 
the  specific  application  of  the  doctrines  discussed  in  chapter  ixi., 
ante. 

An  inspection  of  the  dates  of  these  decisions  shows  that,  broadly 
speaking,  the  American  courts,  as  a  whole,  followed  very  closely  in 
the  steps  of  the  English  judges  up  to  about  the  year  1870.  That  is 
to  say,  setting  aside  the  few  states  in  which  the  theory  that  any 
superior  servant  was  a  vice  principal  (see  chapter  lxi.,  ante)  had 
been  avowedly  adopted,  the  only  qualification  of  the  doctrine  of 
common  employment  which  had  been  suggested  or  allowed  was  the 
case  in  which  a  general  manager  was  the  delinquent,  and  the  same 
difference  of  opinion  upon  this  point  existed  here  as  in  the  mother 
country.     See  chapter  jjsi.,  ante. 

Whether  the  judgment  of  the  House  of  Lords  in  the  famous  case 
of  Wilson  V.  Merry ^  which  was  at  first  mentioned  with  approval  in 
several  American  cases,  provoked  a  reaction  against  the  rigorous 
doctrine  applied  in  it,  or  the  social  and  economic  conditions  of  the 
IJnited  States  operated  so  as  to  modify  the  trend  of  judicial  ideas, 
it  is,  at  all  events,  sufficiently  obvious  to  a  student  of  the  reports, 
that,  during  the  last  thirty  years  of  the  nineteenth  century,  there  was 

1  (1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.    84,  19  Eng.  Rul.  Gas.  132.    See  §  1457, 
326,  19  L.  T.  N.  S.  30,  2  Paterson,  Sc.    ante. 
App.  Cas.  1597,  6  Macph.  Sc.  Seas.  Cas. 
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a  marked  tendency  to  temper  the  strictness  of  the  doctrine  of  common 
employment  in  various  directions.  An  important  step  was  taken  in 
the  Flilce  CaseJ^  in  which  it  was,  for  the  first  time,  distinctly  laid 
down  that,  however  low  the  rank  of  the  delinquent,  the  master  is 
responsible,  if  the  negligent  act  involved  a  breach  of  certain  duties 
declared  to  be  absolute  and  non-delegable.  But  this  doctrine  was,  in 
some  measure,  a  sort  of  two-edged  sword ;  for  it  was  afterwards  con- 
strued, in  the  Crispin  Case^  and  in  the  decisions  which  followed  it, 
in  such  a  manner  as  to  deprive  the  servant  of  a  remedy  for  certain 
kinds  of  negligence,  even  when  committed  by  a  general  manager. 
(See  §§  1467-1476,  ante.)  But  this  construction  was,  as  we  have 
seen,  not  adopted  in  all  jurisdictions ;  and,  in  view  of  this  limited  ac- 
ceptance, and  the  comparative  rarity  of  the  circumstances  under 
which  the  rule  in  the  Crispin  Case  becomes  applicable,  the  doctrine 
that  the  character  of  the  negligent  act  is  a  controlling  consideration 
has  been,  on  the  whole,  a  distinct  gain  to  the  servant. 

Whatever  he  may  have  lost  by  it  was,  in  any  event,  more  than  com- 
pensated by  the  extension  of  the  principle  that  a  general  manager  is 
the  master's  alter  ego  to  cases  in  which  the  delinquent  was  the  man- 
ager of  the  distinct  department.  This  theory  seems  to  have  been 
first  propounded  in  the  Ross  Case.*  It  was  afterwards  explained  and 
limited  in  the  Baugh  Case,^  and  is  now  firmly  established  not  merely 
in  the  Federal  courts,  but  in  a  large  number  of  the  state  courts  also. 
(See  chapter  lxi.,  ante.) 

So  far  as  the  present  position  of  the  law  is  concerned,  it  is  clear 
that  its  most  marked  feature  is  the  disposition  of  the  judges  to  refer 
the  liability  of  the  master  in  all  cases  to  the  character  of  the  negligent 
act,  and  to  disregard  altogether  the  superiority  of  the  delinquent's 
rank  as  a  test  of  representative  capacity.  It  is  scarcely  possible, 
however,  to  deny  that  a  development  of  doctrine  along  this  line  alone 
may  be  productive  of  much  injustice  to  the  servant,  and  the  writer  has 
already  expressed  his  opinion  (§  1476,  ante),  that  the  disuse  of  the 
test  which  is  thus  excluded  is  an  unwarrantable  innovation  in  the 
law  of  agency. 

1478.  [549]  Decisions  in  each  jurisdiction.  —In  this  section  the 
writer  has  endeavored  to  exhibit  the  effect  of  the  decisions  bearing 
on  the  status  of  superior  servants  in  such  a  manner  as  to  indicate, 

2  (1873)  53  N.  Y.  549,  13  Am.  Rep.        4  (1884)   112  U.  S.  377,  28  L.  ed.  787, 
545.  5  Sup.  Ct.  Rep.  184. 

3  (1880)  81  N.  Y.  516,  37  Am.  Rep.        5  (1803)   149  U.  S.  368,  37  L.  ed.  772, 
521.  13  Sup.  Ct.  Rep.  914. 
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with  as  much  precision  as  is  possible  under  the  circumstances,  the 
nature  and  extent  of  the  fluctuations  of  judicial  opinion,  and  the 
present  position  of  the  law  in  each  separate  jurisdiction. 

If  it  is  desired  to  ascertain  the  facts  involved  in  any  particular  de- 
cision, it  can  be  traced  through  the  table  of  cases  to  the  section  where 
it  is  discussed  in  the  preceding  chapters. 

The  United  Kingdom. — Several  cases  have  been  cited  in  §  1454, 
ante,  in  which  the  doctrine  of  the  vice  principalship  of  a  general 
manager  was  recognized  by  English  judges,  biit,  as  stated  in  §  1457, 
the  law  was  declared  in  a  different  sense  by  the  House  of  Lords  in 
Wilson  V.  Merry  (1868)  L.  E.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T. 
N.  S.  30,  2  Paterson,  Sc.  App.  Cas.  1597,  6  Macph.  Sc.  Sess.  Cas. 
84,  19  Eng.  Eul.  Cas.  132.    See  also  §  1459. 

The  doctrine  of  departmental  control  is  impliedly  condemned  in 
the  same  case  (§  1460,  ante)  ;  but  it  has  never  really  been  discussed 
as  a  distinct  and  specific  conception.  That  superior  servants  of  a 
lower  grade  than  general  managers  could  be  vice  principals  is  a 
theory  which  has  never  been  countenanced  in  England.  It  has  been 
declared  that  there  can  be  no  recovery  for  the  negligence  of  the  fol- 
lowing employees : 

An  "underlooker"  in  a  mine.  Hall  v.  Johnson  (1865)  3  Hurlst. 
&  C.  589,  34  L.  J.  Exch.  IST.  S.  222,  11  Jur.  K  S.  180,  11  L.  T.  N.  S. 
779,  13  Week.  Eep.  411. 

An  underground  manager  of  a  mine.  Wright  v.  Roxburgh  (1864) 
2  Macph.  Sc.  Sess.  Cas.  3d  series,  748;  Wilson  v.  Sneddons  (1866) 
4  Macph.  Sc.  Sess.  Cas.  3d  series,  736;  Wilson  v.  Memj  (1868) 
L.  E.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T.  IST.  S.  30,  2  Paterson,  Sc. 
App.  Cas.  1597,  6  Macph.  Sc.  Sess.  Cas.  84,  19  Eng.  Eul.  Cas.  132. 
The  last-mentioned  case  definitely  settles  this  to  be  the  law  in  the 
United  Kingdom,  and  overrules  some  earlier  Scotch  cases  to  the 
contrary.  Somerville  v.  Oray  (1863)  1  Sc.  Sess.  Cas.  3d  series, 
768;  Bardie  v.  Addie  (1858)  20  Sc.  Sess.  Cas.  2d  series,  553. 

The  foreman  of  a  gang  engaged  in  excavating.  Wilson  v.  Merry 
(1868)  L.  E.  1  H.  L.  Sc.  App.  Cas.  326,  334,  19  L.  T.  K  S. 
30,  2  Paterson,  Sc.  App.  Cas.  1597,  6  Macph.  Sc.  Sess.  Cas.  84,  19 
Eng.  Eul.  Cas.  132,  per  Lord  Cranworth,  arguerido,  page  334. 

The  chief  engineer  of  a  steamer.  Searle  v.  Lindsay  (1861)  11  C. 
B.  K  S.  429,  31  L.  J.  C.  P.  1^.  S.  106,  8  Jur.  K  S.  746,  5  L.  T.  K 
S.  427,  10  Week.  Eep.  89. 

The  captain  of  a  ship.  Hedley  v.  Pinhney  &  Sons  8.  8.  Co.  [1894] 
A.  C.  222,  63  L.  J.  Q.  B.  N.  S.  419,  6  Eeports,  106,  70  L.  T.  IST.  S. 
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630,  42  Week.  Eep.  497,  7  Asp.  Mar.  L.  Cas.  483,  affirming  [1892] 
1  Q.  B.  58,  61  L.  J.  Q.  B.  N.  S.  179,  66  L.  T.  N.  S.  71,  40  Week. 
Eep.  113,  7  Asp.  Mor.  L.  Cas.  135,  56  J.  P.  308,  and  overruling 
Ramsay  v.  Quinn  (1874)  Ir.  Eep.  8  C.  L.  322;  Leddy  v.  Gibson 
(1873)  11  So.  Sess.  Cas.  3d  series,  304. 

The  traffic  manager  of  a  railway.  Conway  v.  Belfast  &  N.  Coun- 
ties R.  Co.  (1877)  Ir.  Eep.  11,  C.  L.  345,  affirming  (1876)  Ir,  Eep. 
9,  C.  L.  498. 

In  Scotland  a  strong  tendency  towards  the  superior  servant  doc- 
trine was  at  first  exhibited,  and  one  of  the  earlier  decisions,  Dixon 
V.  RanJcen  (1852)  14  Sc.  Sess.  Cas.  2d  series,  420,  was  strongly 
relied  on  in  the  leading  Ohio  case  of  Cleveland^  C.  &  C.  R.  Co.  v. 
Keary  (1854)  3  Ohio  St.  201  (see  §  1449,  ante).  This  tendency 
seems  to  have  been  only  partially  checked  by  the  judgment  of  the 
House  of  Lords  in  Bartonshill  Coal  Co.  v.  Reid  (1858)  3  Macq. 
H.  L.  Cas.  266,  4  Jur.  N.  S.  767,  6  Week.  Eep.  664,  1  Paterson,  Sc. 
Sess.  Cas.  785,  19  Eng.  Eul.  Cas.  107;  for  it  will  be  observed  that 
one  of  the  decisions  cited  above,  in  which  an  underground  manager 
in  a  mine  was  held  to  be  a  vice  principal,  bears  the  date  of  1863. 
The  law  was  only  settled  definitely  on  the  same  basis  as  that  of  Eng- 
land by  Wilson  v.  Merry  (1868)  L.  E.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  S.  30,  2  Paterson,  Sc.  App.  Cas.  1597,  6  Macph.  Sc. 
Sess.  Cas.  84,  19  Eng.  Eul.  Cas.  132. 

The  particular  decisions  with  regard  to  general  managers  in  Scot- 
land have  been  discussed  in  §§  1454  and  1457,  ante. 

British  Colonies. — In  these  the  English  cases  are,  of  course,  fol- 
lowed.   The  following  have  been  held  to  be  mere  servants : 

The  foreman  of  a  pile-driving  gang.  Drem  v.  East  Whithy  Twp. 
(1881)  46  U.  C.  Q.  B.  107. 

The  superintendent  of  structures  on  a  railway.  Carney  v.  Cara- 
quet  R.  Co.  (1890)  29  K  B.  425. 

A  roadmaster  in  charge  of  construction  work.  White  v.  Canadian 
Northern  R.  Co.  (1910)  20  Manitoba  L.  Eep.  57. 

A  civil  engineer  superintending  the  construction  of  a  railway  for 
nonresident  contractors,  who  are  represented  by  a  general  agent. 
McBride  v.  Brogden  (1876)  3  New  Zealand  C.  A.  271. 

The  mate  of  a  ship.  Sanderson  v.  Smith  (1882)  3  ISTew  South 
Wales  L.  E.  31. 

The  chief  engineer  is  a  fellow  servant  of  the  mate.  Morgan  v. 
British  Yukon  Nav.  Co.  (1905)  11  B.  C.  316. 
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As  to  the  cases  on  the  position  of  general  managers,  see  §§  1454, 
1457,  ante. 

A  foreman  of  a  street  railway  company.  Dixon  v.  Winnepeg  Elec 
trie  Street  R.  Co.  (1897)  11  Manitoba  Eep.  528. 

A  track  master.  Day  v.  Canadian  P.  B.  Co.  (1904)  36  N.  B. 
323. 

In  Woods  V.  Toronto  Bolt  &  Forging  Co.  (1906)  11  Ont.  L. 
Kep.  216,  where  the  defendant  conducted  a  rolling  mill,  the  secre- 
tary-treasurer of  the  company,  the  general  superintendent,  the  mana- 
ger, the  local  superintendent,  and  the  local  foreman,  were  all  held  to 
be  mere  servants. 

Federal  courts. — The  Federal  decisions  are  singularly  conflicting, 
and  their  significance  as  authorities  can  perhaps  be  shown  most 
clearly  by  considering  them  with  reference  to  the  two  leading  cases 
in  which  the  Supreme  Court  has  explained  its  views. 

Several  cases  preceding  the  judgment  in  the  Ross  Case  (see  infra) 
permitted  recovery  under  circumstances  in  which  the  master  would 
now  be  absolved  in  any  court  which  was  not  an  avowed  adherent  oi 
the  superior  servant  doctrine  (§§  1447,  et  seq.,  ante),  and  are,  there- 
fore, no  longer  law  so  far  as  the  Federal  courts  are  concerned. 

In  McMakon  v.  Henning  (1880)  1  McCrary,  516,  3  Fed.  353, 
a  yard  master  was  held  to  be  a  vice  principaL 

In  Oravelle  v.  Minneapolis  &  St.  L.  B.  Co.  (1882)  3  McCrary, 
352,  10  Fed.  711,  a  jury  was  told  that,  if  the  plaintiff  was  a  subor- 
dinate of  an  assistant  yard  master  with  respect  to  the  duties  which 
he  was  then  performing,  he  was  not  a  fellow  servant  of  such  yard 
master. 

In  Thompson  v.  Chicago,  M.  &  St.  P.  B.  Co.  (1883)  4  McCrary, 
629,  14  Fed.  564,  it  was  laid  down  that  the  general  rule  as  to  com- 
mon employment  is  subject  to  this  exception  among  others,  that, 
where  the  employer  places  one  employee  under  the  control  and  di- 
rection of  another,  and  the  latter,  in  the  exercise  of  the  authority  so 
conferred,  orders  the  former  into  a  place  of  unusual  danger,  and  thus 
exposes  him  to  extraordinary  perils,  of  the  existence  and  extent  of 
which  he  is  not  advised,  the  master  is  liable.  In  this  case  a  road 
master  was  assumed  to  be  a  vice  principal. 

In  Miller  v.  Union  P.  B.  Co.  (1883)  5  McCrary,  300,  17  Fed.  67, 
the  master  was  held  liable  for  tiie  negligence  of  a  foreman  of  car- 
penters, who  ordered  a  subordinate  into  a  dangerous  position. 

In  Brown  v.  The  Bradish  Johnson  (1873)  1  Woods,  301,  Fed. 
Cas.  No.  1,  992,  it  was  laid  down  that  a  mariner  who  is  injured  in 
M.  &  S.  Vol.  IV.— 272. 
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the  service  of  the  ship  can  recover  damages  in  the  nature  of  extra 
wages,  where  there  has  been  some  carelessness  or  other  fault  on  the 
part  of  the  officers  of  the  ship;  his  rights,  in  the  absence  of  such 
fault,  being  limited  to  free  medical  attendance  until  he  is  cured. 

In  another  case  in  the  same  circuit  a  vessel  was  held  liable  for 
the  expenses  of  a  sailor,  incurred  during  his  recovery  from  an  injury 
caused  by  the  misconduct  of  his  officers,  as  well  as  for  the  wages  ac- 
cruing during  the  same  period.  Brown  v.  The  D.  8.  Cage  (1872)  1 
Woods,  401,  Fed.  Cas.  No.  2,002  (liability  for  wages  conceded). 

In  The  Clatsop  Chief  (1881)  7  Sawy.  274,  8  Fed.  163,  it  was 
held  that  a  fireman  of  a  steam  tug,  injured  through  a  collision 
caused  by  incompetence  of  the  master,  could  recover,  the  broad 
ground  being  taken  that  he  was  an  inferior  servant  injured  by  the 
misconduct  of  a  superior  one. 

In  Peterson  v.  The  Chandos  (1880)  4  Fed.  645,  Deady,  D.  J., 
although  the  case  was  decided  on  another  point,  considered  that,  on 
account  of  the  dependent  position  of  a  seaman,  and  of  the  impossi- 
bility of  his  leaving  the  service,  like  a  workman  on  land,  when  he  is 
dissatisfied  with  the  competency  of  his  coemployees,  it  was  unjust 
to  apply  the  doctrine  of  common  employment  to  a  case  where  a  sea- 
man was  injured  by  the  carelessness  of  the  mate  in  putting  up  a 
rotten  crane  line.  (This  dictum  was  disapproved  in  Benson  v. 
Goodwin  [1888]  147  Mass.  237,  17  N.  E.  517.) 

In  Daub  v.  Northern  P.  B.  Co.  (1883)  18  Fed.  625,  a  deckhand 
caught  round  the  leg  by  a  headline  which  he  was  paying  out,  owing 
to  the  negligence  of  the  mate  in  not  stationing  himself  in  such  a  po- 
sition as  to  be  able  to  observe  any  accident  which  might  render  it 
necessary  to  stop  the  ship  instantly.  (Also  disapproved  in  Benson 
V.  Goodwin  [1888]  147  Mass.  237,  17  IST.  E.  517.) 

But  the  tendency  exhibited  by  these  cases  was  not  universal,  as  a 
division  foreman  of  bridges  on  a  railway  was,  in  1882,  held  to  be  a 
mere  servant  in  Yager  v.  Atlantic,  M.  &  0.  River  R.  Co.  4  Hughes, 
192 ;  and  the  same  defense  was  admitted  in  the  case  of  a  mate  of  a 
ship.  The  E.  B.  Ward,  Jr.  (1884)  20  Fed.  702 ;  Malone  v.  Western 
Transp.  Co.  (1873)  5  Biss.  315,  Fed.  Cas.  No.  8,996;  The  City  of 
Alexandria  (1883)  17  Fed.  390. 

In  Union  P.  R.  Co.  v.  Fort  (1873)  17  Wall.  553,  21  L.  ed.  739, 
the  employer  was  held  liable  for  injuries  received  by  a  boy  in  obey- 
ing the  order  of  a  foreman.  But  the  rationale  of  this  decision  is 
that  the  risk  undertaken  was  outside  the  scope  of  the  contract  of 
service.     See  §  1388,  ante.    It  is  not  material,  therefore,  to  inquire 
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whether  it  is  or  is  not  in  harmony  with  later  decisions  not  involving 
this  element. 

The  actual  scope  of  the  decision  in  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Boss  (1884)  112  U.  S.  3T7,  28  L.  ed.  787,  5  Sup.  Ct.  Eep.  184,  is, 
first,  that  the  head  of  any  distinct  department  of  a  business  is  a 
representative  of  the  master;  and  secondly,  that  under  this  doc- 
trine a  railway  company  is  liable  for  the  negligence  of  a  conductor. 
But  a  good  deal  of  the  language  used  by  Mr.  Justice  Field  in  the 
majority  opinion  was  apparently  susceptible  of  the  construction  that 
he  intended  to  adopt  a  theory  of  vice  principalship  not  materially 
different  from  that  discussed  in  chapter  lxi.,  D,  ante;  and  before  the 
Baugh  Case  had  explained  the  real  scope  of  the  decision,  several  rul- 
ings based  on  an  erroneous  idea  of  its  effect  had  been  made,  both 
in  the  Federal  and  the  state  courts.  Confining  our  attention  for  the 
present  to  the  former  courts,  it  seems  certain  that  a  master  would 
not  now  be  held  liable  by  one  of  them,  as  he  was  between  the  dates  of 
the  Boss  and  Baugh  Cases,  for  the  negligence  of  the  following  em- 
ployees : 

A  gang  foreman  in  a  machine  factory.  Mason  v.  Edison  Mach. 
Works  (1886)  24  Blatchf.  93,  28  Fed.  228. 

A  foreman  of  carpenters.  Pullmans  Palace  Car  Co.  v.  Harlcins 
(1893)  5  C.  C.  A.  326,  17  U.  S.  App.  22,  55  Fed.  932. 

An  engineer  who,  in  accordance  with  the  company's  rules,  has 
taken  charge  of  the  forward  section  of  a  train  which  has  broken 
apart.  Newport  News  &  M.  Valley  Co.  v.  Howe  (1892)  3  C.  C.  A. 
121,  6  U.  S.  App.  172,  52  Fed.  362. 

In  Haa^  v.  Balch  (1893)  6  C.  C.  A.  201,  12  U.  S.  App.  534,  56 
Fed.  98,  a  foreman  of  a  gravel  train  seems  to  have  been  viewed  as 
a  vice  principal  (as  respects  an  assurance  of  safety). 

A  section  foreman  was  held  to  be  a  vice  principal  in  Northern  P- 
B.  Co.  V.  Peterson  (1892)  2  C.  C.  A.  157,  4  U.  S.  App.  574,  51 
Fed.  182,  where  the  court  of  appeals  went  so  far  as  to  lay  it  down 
that  the  test  for  determining  whether  a  person  occupies  the  relation 
of  vice  principal  or  fellow  servant  is  not  whether  he  has  charge  of 
an  important  department  of  the  master's  service,  but  whether  his 
duties  are  exclusively  supervision,  direction,  and  control  of  the  work, 
and  over  subordinate  employees  engaged  therein.  This  decision  was 
reversed  in  1895  by  the  Supreme  Court  (162  U.  S.  346,  40  L.  ed. 
994,  16  Sup.  Ct.  Eep.  843),  the  Baugh  Case  having  been  decided  in 
the  meantime.    See  further  as  to  such  employees,  infra. 

Possibly  the  Baugh  Case  has  not  impliedly  overruled  the  decisions 
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declaring  employers  liable  for  the  negligence  of  the  following  em- 
ployees : 

The  foreman  of  a  quarry.  Reed  v.  Stockmeyer  (1896)  20  0.  C. 
A.  381,  34  U.  S.  App.  727,  74  Fed.  186,  affirming,  on  this  point 
(1898)  55  Fed.  259. 

A  foreman  in  charge  of  the  erection  of  a  building.  Heckman  v. 
Mackey  (1888)  35  Fed.  353. 

A  road  master  (apparently  of  a  division  only).  Atchison,  T.  &  8. 
F.  R.  Co.  V.  Wilson  (1891)  1  C.  C.  A.  25,  4  U.  S.  App.  25,  48  Fed. 
57. 

A  foreman  of  a  construction  crew.  Lindvall  v.  Woods  (1891)  44 
Fed.  855,  where  it  was  left  to  the  jury  to  say  whether  the  foreman 
of  several  gangs  engaged  in  constructing  a  railway  was  a  vice  prin- 
cipal, the  judge  charging  them  that  a  master  is  responsible  for  the 
negligence  of  an  employee  vested  with  the  entire  control  and  super- 
vision of  a  particular  work  to  be  done.  This  charge  was  approved  in 
(1891)  1  0.  C.  A.  37,  4  U.  S.  App.  49,  48  Fed.  Eep.  62.  In  the 
case  of  the  same  name  in  (1889)  41  Minn.  212,  4  L.E.A.  793,  42 
]Sr.  W.  1020,  arising  out  of  the  same  accident,  the  foreman  was  held 
to  be  a  mere  servant,  and  the  further  ground  was  taken  that  the 
trestle  which  fell  was  not  a  structure  furnished  for  the  laborers  to 
work  upon,  but  was  itself  a  part  of  what  was  to  be  done  in  the  con- 
struction of  the  road. 

A  pilot  in  command  of  a  vessel.  The  Titan  (1885)  23  Blatchf. 
177,  23  Fed.  413. 

A  captain  of  a  ship.  The  A.  Beaton  (1890)  43  Fed.  Eep.  592; 
The  Transfer  No.  4  (1894)  9  0.  C.  A.  521,  20  U.  S.  App.  570,  61 
Fed.  364,  reversing  (1893)  55  Fed.  98  (Baugh  Case  not  cited, 
though  it  was  decided  in  the  previous  year).  The  case  of  Quinn  v. 
New  Jersey  Lighterage  Co.  (1885)  23  Blatchf.  209,  23  Fed.  363, 
in  which  such  liability  was  denied,  turned  on  the  fact  that  the  cap- 
tain was  engaged  in  manual  labor.  The  theory  of  dual  capacity  is 
also  the  ground  of  the  decision  in  The  Queen  (1889)  40  Fed.  694, 
though  this  case  probably  carries  that  theory  further  than  is  jus- 
tifiable under  the  principles  accepted  by  most  courts.  See  §§  1472- 
1476,  ante. 

A  yard  master  was  held  to  be  a  vice  principal,  in  Hardy  v.  Minne- 
apolis &  St.  L.  R.  Co.  (1888)  36  Fed.  567,  and  the  same  ruling  has 
been  made  since  the  Baugh  Case.     See  infra. 

That  a  foreman  of  construction  on  a  railway  is  a  vice  principal 
was  assumed  by  the  Supreme  Court  itself  in  Coyne  v.  Union  P.  R. 
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Co.  (1890)  133  U.  S.  370,  33  L.  ed.  651,  10  Sup.  Ct.  Kep.  382, 
but  his  precise  functions  are  not  stated. 

One  case  which,  at  first  sight,  might  seem  to  have  been  superseded 
by  the  later  rulings  of  the  Supreme  Court,  may  be  upheld  as  really 
embodying  the  principle  that  the  duty  of  furnishing  appliances  is 
nonassignable.  The  Julia  Fowler  (1892)  49  Fed.  277  (seamen  re- 
covered for  injuries  caused  by  defective  rope  furnished  by  chief 
officer  of  ship). 

On  the  other  hand,  some  of  the  cases  decided  during  this  period 

also  took  a  correct  view  of  the  effect  of  the  Boss  Case,  the  master 

being  held  not  liable  for  the  negligence  of  the  following  employees : 

The  engineer  of  a  detached  engine.    Howard  v.  Denver  &  B.  0. 

B.  Co.  (1886)  26  Fed.  837. 

The  foreman  of  a  gang  engaged  in  excavating  work.  Anderson  v. 
Winston  (1887)  31  Fed.  528. 

A  "wreck  master"  having  full  control  of  members  of  wrecking 
crews,  not  excluding  road  masters,  when  they  are  present.  Borg- 
man  v.  Omaha  &  St.  L.  B.  Co.  (1890)  41  Fed.  667.  This  case  is 
suspeetible  of  being  reconciled  with  the  cases  infra  to  the  opposite 
effect,  on  the  supposition  of  a  different  arrangement  which  made  the 
delinquent  a  real  head  of  a  department,  when  the  occasions  for  his 
services  arose ;  otherwise  the  case  must  be  treated  as  overruled,  both 
generally  by  the  Baugh  Case,  and  as  to  the  specific  facts  by  McOrath 
V.  Texas  &  P-  B.  Co.  (1894)  9  0.  0.  A.  133,  23  U.  S.  App.  86,  60 
Fed.  555,  cited  infra. 

An  engineer  in  charge  of  the  motive  power  of  an  elevator,  Wolr 
cott  v.  Studelaher  (1887)  34  Fed.  8. 

The  foreman  of  a  master  stevedore.  The  Wm.  F.  Bahcock  (1887) 
31  Fed.  418  (hatch  left  open). 

In  1893  came  the  Supreme  Court's  explanation  of  its  real  po- 
sition in  Baltimore  &  0.  B.  Go.  v.  Baugh  (1893)  149  IJ.  S.  368, 
37  L.  ed.  772,  13  Sup.  Ct.  Eep.  914,  an  extract  from  which  has 
already  been  given  in  §  1462,  ante.  The  court  declined  to  extend 
the  principle  of  the  Boss  Case  so  as  to  cover  the  engineer  of  a  de- 
tached engine,  and  declared  that  the  doctrine  of  departmental  con- 
trol, as  formulated  in  that  case,  merely  enabled  the  servant  to 
recover  for  the  negligence  of  an  employee  in  complete  control  of  one 
of  the  principal  departments  of  a  large  concern,  and  did  not  imply 
that  the  master  was  liable  for  the  acts  of  all  servants  controlling  a 
separate  piece  of  work  in  one  of  those  departments.  See  §  1452, 
ante. 
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In  later  decisions,  accordingly,  the  action  has  been  declared  not 
to  be  maintainable,  where  the  delinquent  was  one  of  the  following 
employees : 

The  foreman  of  a  gang  assisting  regular  section  crews  as  occasion 
required.  Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U.  S.  346, 
40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843. 

A  section  foreman.  Martin  v.  Atchison,  T.  &  8.  F.  R.  Co.  (1897) 
166  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct.  Eep.  603 ;  Northern  P. 
R.  Co.  V.  Charless  (1896)  162  U.  S.  359,  40  L.  ed.  999,  16  Sup. 
Ct.  Rep.  848;  Deavers  v.  Spencer  (1895)  17  C.  C.  A.  215,  25  U.  S. 
App.  411,  70  Fed.  480;  Zansos  &  A.  Valley  R.  Co.  v.  Waters  (1895) 
16  C.  C.  A.  609,  36  U.  S.  App.  31,  70  Fed.  28;  Wright  v.  Southern 
R.  Co.  (1897)  80  Fed.  260;  Texas  &  P.  R.  Co.  v.  Bourman  (1909) 
212  U.  S.  536,  53  L.  ed.  641,  29  Sup.  Ct.  Rep.  319 ;  Zikos  v.  Oregon 
R.  &  Nav.  Co.  (1910)  179  Fed.  893 ;  Chandler  v.  St.  Louis  &  S.  F. 
R.  Co.  (1907)  127  Mo.  App.  34,  106  S,  W.  553  (Federal  rule;  case 
arose  in  Indian  territory). 

A  divisional  road  master.    Martin  v.  Atchison,  T.  &  8.  F.  R.  Co. 

(1897)  166  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603. 

A  foreman  in  the  construction  of  a  bridge,  with  two  superiors  over 
him.    Kelly  v.  Jutte  &  F.  Co.  (1899)  98  Fed.  380. 

A  wreck  master.  McGrath  v.  Texas  &  P-  R.  Co.  (1894)  9  C. 
C.  A.  133,  23  U.  S.  App.  86,  60  Fed.  555. 

An  acting  foreman  of  a  wrecking  gang.      Flippin    v.    Fimhall 

(1898)  31  C.  C.  A.  282,  59  U.  S.  App.  1,  87  Fed.  258. 

A  yard  master.  Cincinnati,  N.  0.  &T.P.  R.  Co.  v.  Gray  (1900) 
50  L.E.A.  47,  41  C.  C.  A.  535,  101  Fed.  623,  affirming  (1899)  97 
Fed.  245;  Pennsylvania  Co.  v.  Fishach  (1903)  59  C.  C.  A.  269, 
123  Fed.  465. 

A  section  foreman.  Lochbaum  v.  Oregon,  R.  &  Nav.  Co.  (1900) 
44  C.  C.  A.  220,  104  Fed.  852. 

A  foreman  of  a  drill  crew  in  a  railway  yard.  Central  R.  Co.  v. 
Eeegan  (1895)  160  U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269. 

A  yard  foreman.  Hunt  v.  Hurd  (1900)  39  C.  C.  A.  226,  98 
Fed.  683 ;  Central  R.  Co.  v.  Eeegan  (1895)  160  U.  S.  259,  40  L.  ed. 
418,  16  Sup.  Ct.  Rep.  269. 

A  foreman  of  a  switching-crew.  Harley  v.  Louisville  &  N.  R.  Co. 
(1893)  57  Fed.  144. 

A  foreman  of  car  repairers.  Orady  v.  Southern  R.  Co.  (1899) 
34  C.  C.  A.  494,  92  Fed.  491. 

The  foreman  of  a  gang  taking  down  a  building.     Cleveland,  C.  C. 
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(&  St.  L.  B.  Go.  V.  Brown  (1896)  20  C.  C.  A.  147,  34  U.  S.  App. 
759,  73  Fed.  970,  reversing  on  rehearing  (1893)  6  C.  C.  A.  142, 
18  U.  S.  App.  10,  56  Fed.  804. 

The  temporary  boss  of  a  bridge  gang,  who  was  himself  a  laborer. 
Texas  &  P.  E.  Co.  v.  Rogers  (1893)  6  0.  C.  A.  403,  13  U.  S.  App. 
547,  57  Fed.  378. 

A  foreman  in  the  construction  of  a  bridge,  with  two  superiors  over 
him.    Kelly  v.  Jutte  &  F.  Co.  (1899)  98  Fed.  380. 

One  of  several  foremen  in  a  railway  machine-shop.     Gaynon  v. 
Durhee  (1898)  31  C.  C.  A.  306,  52  U.  S.  App.  587,  87  Fed.  302. 
.    A  foreman  in  charge  of  the  repairs  of  machinery  in  a  mill.    Stev- 
ens V.  Chamherlin  (1900)  40  C.  C.  0.  A.  421,  100  Fed.  378. 

A  foreman  of  a  gang  installing  a  refrigerator  plant.  Vilter  Mfg. 
Co.  V.  Otte  (1907)  84  C.  0.  A.  673,  157  Fed.  230. 

The  foreman  of  a  machine  shop.     Kinnear  Mfg.  Go.  v.  Carlisle 

(1907)  82  C.  C.  A.  81,  152  Fed.  933. 

A  foreman  in  a  wheel  factory.     Portas  v.    Griffin   Wheel  Go. 

(1908)  87  C.  C.  A.  544,  160  Fed.  648. 

The  foreman  of  a  room  in  a  factory.  Pistoner  v.  American  Can 
Co.  (1902)  119  Fed.  496. 

The  foreman  of  a  candy  factory.  National  Candy  Co.  v.  Miller 
(1908)  87  0.  0.  A.  207,  160  Fed.  51. 

A  foreman  supervising  laborers  constructing  a  sewer.  Minneapo- 
lis V.  Lundin  (1893)  7  C.  0.  A.  344,  19  U.  S.  App.  245,  58  Fed. 
525. 

The  foreman  of  a  gang  of  stevedores.  The  Louisiana  (1896)  21 
C.  C.  A.  60,  41  U.  S.  App.  324,  74  Fed.  748;  The  Kensington 
(1898)  91  Fed.  681. 

A  gang  foreman  in  a  mine.  Alaslca  Treadwell  Gold  Min.  Co.  v. 
Whelan  (1897)  168  U.  S.  86,  42  L.  ed.  390,  18  Sup.  Ct.  Eep.  40. 

A  shift  boss.  Weeks  v.  Scharer  (1901)  49  C.  C.  A.  372,  111 
Fed.  330,  second  appeal  (1904)  64  C.  C.  A.  11,  129  Fed.  333. 

A  ground  foreman  of  mining  conducted  under  the  supervision 
of  a  general  superintendent.  United  Zinc  Go.  v.  Wright  (1907) 
84  C.  C.  A.  337,  156  Fed.  571. 

An  underground  boss  in  a  mine.  What  Cheer  Goal  Go.  v.  John' 
son  (1893)  6  C.  0.  A.  148,  12  U.  S.  App.  490,  56  Fed.  810. 

In  one  case  a  railway  company  was  held  liable  for  the  negli- 
gence of  a  yard  master.  Great  Northern  B.  Go.  v.  McLaughlin 
(1895)  17  C.  C.  A.  330,  44  U.  S.  App.  200,  70  Fed.  669:  but  it 
seems  at  least  an  open  question  whether  this  is  a  proper  inference 
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from  the  Bavgh  Case.    In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Gray 

(1900)  50  L.E.A.  47,  41  C.  C.  A.  535,  101  Fed.  623,  such  func- 
tionaries were  denied  to  be  vice  principals;  but  the  other  decision 
of  the  court  of  appeals  was  not  cited. 

In  Bowes  v.  HopUns  (1898)  28  C.  0.  A.  524,  56  U.  S.  App.  217, 
84  Fed.  767,  it  was  not  determined  whether  the  lower  court  was 
right  in  declaring,  as  it  had  done,  that  a  road  master  was  a  vice 
principal,  and  the  case  was  decided  in  favor  of  the  defendant  on  the 
ground  that,  even  if  there  was  negligence,  he  was  not  the  culpable 
party. 

The  cases  cited  in  §  1463,  note  1,  subd.  (&),  ante,  following  the 
Ross  Case  as  to  the  point  that  conductors  are  vice  principals,  have 
been,  as  there  mentioned,  virtually,  if  not  actually,  overruled  by  the 
decision  in  New  England  R.  Co.  v.  Conroy  (1899)  175  U.  S.  323, 
44  L.  ed.  181,  20  Sup.  Ct.  Eep.  85,  and  need  not  be  again  noticed  in 
the  present  summary.  The  vice  principalship  of  a  conductor  was 
again  denied  in  Maker  v.  Union  P.  D.  &  O.  R.  Co.  (1901)  45  C. 
C.  A.  301,  106  Fed.  309. 

The  doctrine  that  the  mere  possession  of  a  power  of  direction  does 
not  constitute  a  superior  servant  a  vice  principal  was  again  applied 
quite  recently  in  a  case  where  a  foreman  was  injured  by  the  negli- 
gence of  an  engineer.  Briegal  v.  Southern  P.  Co.  (1900)  39  C.  C. 
A.  359,  98  Fed.  958. 

A  general  foreman,  employed  by  contractors,  and  having  charge  of 
the  work,  of  putting  in  the  foundations  for  a  wharf,  and  of  all  em- 
ployees engaged  in  the  work,  with  power  to  employ  and  discharge, 
was  declared  not  to  be  a  vice  principal  in  McDonald  v.  Buckley 

(1901)  48  C.  C.  A.  372,  109  Fed.  290.  But  this  seems  to  be  an 
extreme  decision,  as  the  foreman  was  representing  an  absent  em- 
ployer in  the  management  of  the  operatives. 

As  already  stated  at  the  beginning  of  this  subdivision,  the  earlier 
cases  are  conflicting  as  to  the  relation  of  mates  of  vessels  to  their 
subordinates ;  but  since  the  Ross  Case,  there  can  no  longer  be  a  ques- 
tion that,  in  the  Federal  courts,  they  are  regarded  as  mere  servants, 
under  ordinary  circumstances.  The  Egyptian  Monarch  (1888)  36 
Fed.  773 ;  Carlson  v.  United  N.  Y.  Sandy  Hook  Pilots  Asso.  (1899) 
93  Fed.  468;  The  Jol  T.  Wilson  (1897)  84  Fed.  204;  The  Miami 
(1899)  35  C.  C.  A.  281,  93  Fed.  218,  affirming  (1898)  87  Fed. 
757;  The  Walla  Walla  (1891)  46  Fed.  198. 

The  mate  and  a  floatman  engaged  in  mooring  a  float  at  a  bridge 
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are  fellow  servants.    Smith  v.  Lehigh  Valley  B.  Co.  (1905)  141  Ted. 
192. 

A  winclmian  on  a  vessel  is  a  fellow  servant  of  a  stevedore  em- 
ployed by  the  master  stevedore  engaged  in  unloading  the  vessel. 
The  Elton  (1906)  T3  C.  C.  A.  467,  142  Fed.  367;  The  Hilarius 
(1908)  163  Fed.  421. 

The  ruling  in  Halverson  v.  Nisen  (1876)  3  Sawy.  562,  Fed.  Gas. 
No.  5,970,  that  a  ship  owner  is  not  liable  for  a  mate's  negligence  in 
not  examining  an  appliance,  is,  however,  not  law  under  the  modern 
doctrine  as  to  nonassignable  duties.     See  chapter  lxiv.,  post. 

The  decisions  made  on  the  authority  of  the  Boss  Case  as  to  the 
status  of  captains  were,  as  we  have  seen,  conflicting.  "Whether  they 
should  be  regarded  as  vice  principals,  or  not,  still  remains  doubtful 
even  after  the  Baugh  Case  and  the  other  later  utterances  of  the  Su- 
preme Court.  Eecovery  was  denied  in  The  Bavensdale  (1894)  63 
Fed.  624;  Olson  v.  Oregon  Coal  &  Nav.  Co.  (1899)  96  Fed.  109; 
The  Job  T.  Wilson  (1897)  84  Fed.  204;  The  WestpoH  (1905)  69 
C.  C.  A.  235,  136  Fed.  391. 

But  in  the  first  case,  the  delinquent  was  merely  the  captain  of  a 
lighter,  and  his  position  did  not  involve  the  discharge  of  the  func- 
tions usually  associated  with  the  masters  of  vessels.  In  all  of  them, 
moreover,  the  negligence  was  such  as  might  be  considered  nono£ficial 
in  the  sense  in  which  that  term  is  understood  by  many  Federal  courts. 
See  §  1472,  ante.  These  rulings,  therefore,  are  not  entirely  conclu- 
sive. It  can  scarcely  be  denied  that  there  is  a  certain  inconsistency  in 
refusing  to  treat  them  as  being  at  least  departmental  vice  principals, 
when  so  far  that  character  is  ascribed  to  various  classes  of  employees 
whose  functions  are  much  less  responsible  than  those  of  the  master  of 
a  vessel. 

The  captain  of  a  yacht,  in  leaving  a  cannon  loaded  after  firing  a 
salute,  is  a  fellow  servant  of  a  seaman  who  was  injured  while  clean- 
ing the  cannon.    Sievers  v.  Eyre  (1903)  122  Fed.  734. 

The  master  of  the  vessel,  while  engaged  in  directing  the  speed  of 
the  vessel,  is  not  the  fellow  servant  of  the  subordinate  officers  and 
crew.    The  Hamilton  (1906)  77  C.  C.  A.  150,  146  Fed.  724. 

The  master  of  a  barge,  with  full  authority  to  direct  her  movements 
and  to  hire  additional  help  when  needed,  must  be  held  the  alter  ego 
of  the  owner.  Pennsylvania  B.  Co.  v.  Hartell  (1907)  85  C.  C.  A. 
335,  157  Fed.  667. 

In  Fallon  v.  Cornell  S.  B.  Co.  (1908)  162  Fed.  329,  it  was  held 
that  the  master  of  a  vessel  is  not  a  fellow  servant  of  one  of  the  crew. 
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The  liability  of  an  employer  for  the  negligence  of  a  general  man- 
ager is  fully  recognized  by  the  Federal  courts.  Baltimore  &  0.  B. 
Co.  V.  Bmgh  (1893)  149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Kep. 
914  (see  §  1461,  ante)j  Northern  P.  Coal  Co.  v.  Richmond  (1893) 
7  C.  C.  A.  485,  15  U.  S.  App.  262,  58  Fed.  75Q;  Northwestern  Fuel 
Co.  V.  Danielson  (1893)  6  C.  C.  A.  636,  12  U.  S.  App.  688,  57 
Fed.  Q15;  Lund  v.  Hersey  Lumber  Co.  (1890)  41  Fed.  202. 

The  doctrine  of  the  dual  capacity  of  a  vice  principal  has  been  rec- 
ognized by  the  court  of  appeals.  Beed  v.  Stockmeyer  (1896)  20  C. 
C.  A.  381,  34  U.  S.  App.  727,  74  Fed.  186;  Orewt  Northern  R.  Co. 
V.  McLaughlin  (1895)  17  C.  C.  A.  330,  44  U.  S.  189,  70  Fed.  669; 
The  Miami  (1899)  35  0.  C.  A.  281,  93  Fed.  218,  affirming  (1898) 
87  Fed.  757 ;  and  by  the  lower  courts.  Quinn  v.  New  Jersey  Light- 
erage Co.  (1885)  23  Blatchf.  209,  23  Fed.  363;  Olson  v.  Oregon 
Coal  &  Nav.  Co.  (1899)  96  Fed.  109;  The  Job  T.  Wilson  (1897) 
84  Fed.  204;  Memphis  &  N.  Packet  Co.  v.  Hill  (1903)  58  C.  G.  A. 
610,  122  Fed.  246  (a  deck  hand  selected  to  act  as  captain  of  the 
watch) . 

In  NoHhern  P.  B.  Co.  v.  Peterson  (1892)  2  C.  0.  A.  157,  4  U.  S. 
App.  574,  51  Fed.  182,  a  railway  company  was  declared  liable  for  an 
act  of  manual  negligence  done  by  a  section  foreman.  The  decision 
was  reversed  by  the  Supreme  Court  (1896)  162  U.  S.  346,  40  L.  ed. 
994,  16  Sup.  Ot.  Eep.  843,  but  merely  on  the  ground  that  the  delin- 
quent was  not  a  vice  principal.  The  difference  of  opinion  as  to  the 
distinction  between  of&cial  and  nonofficial  acts  was  referred  to  in  the 
argument,  but  no  ruling  was  made  as  to  this  point. 

District  of  Columbia. — An  employee  appointed  by  a  railway  com- 
pany to  supervise  and  manage  a  quartz  mine,  with  authority  to  em- 
ploy and  discharge  laborers,  is  a  vice  principal.  McDade  v.  Wash- 
ington &  G.  B    Co.  (1886)  5  Mackey,  144. 

Alaska. — The  mate  of  a  ship,  intrusted  with  the  work  of  discharg- 
ing the  cargo,  the  appliances  of  the  ship  being  under  his  control  and 
supervision  for  that  purpose,  is  a  vice  principal  of  the  owner.  Gib- 
son V.  Canadian  P-  Nav.  Co.  (1902)  1  Alaska,  407. 

Alabama. — Under  the  common  law  it  was  settled  that  even  an  em- 
ployee supervising  half  a  railroad  was  not  a  vice  principal.  Mobile 
&  M.  B.  Co.  V.  Smith  (1877)  59  Ala.  245. 

In  later  cases  recovery  was  denied  for  the  negligence  of  the  con- 
ductor. Georgia  P.  B.  Co.  v.  Davis  (1890)  92  Ala.  300,  25  Am.  St. 
Eep.  47,  9  So.  252  (intimating  that  Mobile  &  M.  B.  Co.  v.  Smith  had 
gone  to  the  "extreme  verge  of  soundness")  ;  and  of  the  foreman  of  a 
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gang  of  men  employed  in  the  construction  of  a  telegraph  line.  Postal 
Teleg.  Cable  Co.  v.  Hulsey  (1896)  115  Ala.  193,  22  So.  854  (a  de- 
cision both  with  reference  to  the  common  law  and  the  employers' 
liability  act). 

Arizona. — This  court  has  held,  following  the  Boss  Case,  supra, 
that  the  conductor  of  a  work  train  is  a  vice  principal.  McGill  v. 
Southern  P.  Co.  (1893)  4  Ariz.  116,  33  Pac.  821;  except  when  a 
superior  is  on  the  train.  See  subsequent  report  of  same  case  (1896) 
5  Ariz.  36,  44  Pac.  302. 

Arkansas. — In  Fones  v.  Phillips  (1882)  39  Ark.  17,  43  Am.  Eep. 
264,  it  was  laid  down,  arguendo,  that  superiority  of  rank  is  not  a 
test  of  the  representative  capacity  of  an  employee;  and,  pursuant  to 
this  theory,  the  conductor  of  a  work  train  was,  in  1883,  held  not  to  be 
a  vice  principal.  St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Shackelford  (1883) 
42  Ark.  417. 

The  question  did  not  come  before  the  Supreme  Court  again  until 
1893,  in  which  year  several  judgments  were  rendered  which  modi- 
fied the  earlier  rulings  on  lines  indicated  by  the  Boss  Case,  supra, 
and  the  decisions  based  upon  it.  In  Bloyd  v.  St.  Louis  &  8.  F.  B. 
Co.  (1893)  58  Ark.  66,  41  Am.  St.  Rep.  85,  22  S.  W.  1089.  a  fore- 
man of  bridge  builders  on  a  railway  was  held  to  be  a  vice  principal. 
Besides  the  Boss  Case,  other  decisions  were  relied  upon,  which  were 
supposed  to  have  established  a  general  rule  that,  where  supervision 
is  necessary  to  the  safety  of  workmen,  it  is  the  master's  duty  to  be- 
stow it,  the  corollary  drawn  being  that  he  is  responsible  for  the  neg- 
ligence of  any  agent  to  whom  the  duty  is  intrusted.  This  is  vir- 
tually the  superior  servant  doctrine  (chapter  lxi.,  D,  ante),  and 
only  the  authorities  based  upon  that  doctrine  support  this  sweeping 
statement  of  the  court.  The  learned  judge  who  wrote  the  opinion 
was  certainly  mistaken  in  thinking  that  the  rulings  which  he  cites  as 
to  general  managers  (Quincy  Min.  Co.  v.  Eitts  [1879]  42  Mich. 
34,  3  ^N".  W.  240)  or  as  to  train  despatchers  {Hunn  v.  Michigan  C.  B 
Co.  [1889]  78  Mich.  513,  7  L.E.A.  500,  44  K  W.  502),  are  perti- 
nent precedents  for  the  general  rule  formulated.  The  scope  of  those 
rulings  is  much  narrower  than  is  here  represented  (chapter  lxi.,  F, 
ante).  Nor  can  even  the  Boss  Case  itself  be  properly  vouched  in  aid 
of  the  specific  rulings  of  the  court.  The  cases  cited  in  chapter  lxi., 
F,  ante,  show  very  plainly  that  a  foreman  of  the  grade  of  the  delm- 
quent  is  not  a  vice  principal  under  any  proper  conception  of  the  aoc- 
trine  of  departmental  control. 

A  similar  criticism  applies  to  St.  Louis,  A.  &  T.  B.  Co.  v.  Torrey 
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(1893)  58  Ark.  217,  24  S.  W.  244,  supposing  the  rationale  of  that 
case  to  be  that  a  vice  principal  (here  a  foreman  of  bridge  construc- 
tion) was  not  a  representative  of  the  master  in  respect  to  a  negli- 
gent act  characteristic  of  a  servant.  But  possibly  the  nature  of  the- 
act  is  intended  to  be  the  sole  essential  ground  of  the  decision. 

In  Fordyce  v.  Briney  (1893)  58  Ark.  206,  24  S.  W.  250,  it  seems 
to  be  assumed  that  the  foreman  of  a  railway  roundhouse  was  a  de- 
partmental vice  principal. 

In  Kansas  City,  Ft.  8.  &  M.  B.  Co.  v.  Hammond  (1894)  58  Ark. 
324,  24  S.  W.  723,  it  was  held,  on  the  authority  of  the  Bloyd  Case 
(1893)  58  Ark.  66,  22  S.  W.  1089,  that  the  superintendent  in  charge 
of  a  quarry  owned  by  a  railway  company  was  a  vice  principal.  This 
is  a  legitimate  application  of  the  doctrine  of  departmental  control  if 
the  superintendent  exercised  control  unrestricted  except  as  regards- 
the  general  manager  of  the  company;  but  the  report  does  not  show 
as  clearly  as  might  be  wished  the  precise  nature  and  extent  of  the 
powers  vested  in  the  delinquent. 

In  Ft.  Smith  Oil  B.  Go.  v.  Slover  (1893)  58  Ark.  168,  24  S.  W. 
106,  an  employee  in  charge  of  the  oil  department  of  a  compress 
company  seems  to  have  been  viewed  as  a  departmental  manager ;  but 
the  main  stress,  perhaps,  was  intended  to  be  laid  on  the  non-delegable 
quality  of  the  duty  violated. 

And  in  Stecher  Cooperage  Works  v.  Steadman  (1906)  78  Ark> 
381,  94  S.  W.  41,  the  master  was  held  liable  for  the  negligence  of  a 
foreman  in  a  cooperage  shop. 

From  the  foregoing  summary  it  would  appear  reasonable  to  con- 
clude that  the  Arkansas  court,  while  it  is  theoretically  an  adherent 
of  the  doctrine  of  departmental  control,  has  applied  that  doctrine 
to  employees  of  lower  grade  than  is  warrantable  under  the  latest 
and  best  considered  decisions  of  the  Federal  courts,  whose  views  as 
to  the  proper  limits  to  this  doctrine  are  of  strongly  persuasive,  if 
not  of  controlling,  authority  in  the  other  jurisdictions  where  it  has 
been  adopted.  Under  these  circumstances  the  proper  classification 
of  the  Arkansas  cases  becomes  a  matter  of  some  difficulty.  But  hav- 
ing regard  to  the  actual  facts,  and  the  position  of  the  employees  held 
to  be  vice  principals,  from  the  Bloyd  Case  downwards,  it  seems  jus- 
tifiable, upon  the  whole,  to  say  that,  even  if  this  state  cannot  be  de- 
scribed as  one  of  those  which  proceed  upon  the  theory  that  all  direct- 
ing employees  represent  the  master,  its  decisions  are  most  correctly 
placed  in  the  same  list  as  those  which  illustrate  that  theory.  See  § 
1452,  ante. 
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The  dual  capacity  of  superior  servants  was  recognized  in  St.  Louis, 
A.  &  T.  B.  Co.  V.  Torrey  (1893)  58  Ark.  217,  24  S.  W.  244. 

California. — At  an  early  date  the  common  law  was  superseded  in 
■this  state  by  the  Code  provision  (§  1990 — see  §  1653,  post)  which 
relieves  employers  from  liability  for  the  negligence  of  a  coservant  "in 
the  same  general  business."  These  words  have  been  thought  by  the 
supreme  court  to  have  been  intended  to  sweep  away  the  distinctions 
created  by  the  adjudged  cases  in  favor  of  the  servant,  on  the  ground 
•of  the  negligent  servant's  superior  position.  Congrave  v.  Southern 
P.  B.  Co.  (1891)  88  Cal.  360,  26  Pac.  175.  Such  a  theory,  if  rig- 
idly applied,  would  clearly  absolve  the  master  from  responsibility  for 
the  negligence  even  of  a  general  manager;  and  at  one  period  there 
was  a  strong  tendency  to  adopt  this  extreme  view.  But,  on  the  whole, 
the  statute  has  been  treated  as  merely  declaratory  of  the  common  law, 
the  result  being  that  this  court,  like  those  of  nearly  all  the  other 
states,  holds  a  master  to  be  liable  for  the  negligence  of  a  general 
manager.  Byan  v.  Los  Angeles  Ice  &  Cold  Storage  Co.  (1896)  112 
■Cal.  244,  32  L.R.A.  524,  44  Pac.  471.  See  §  1455,  ante,  for  a  re- 
view of  the  decisions. 

Whether  the  doctrine  of  departmental  vice  principalship  has  been 
adopted  in  this  state  is  a  matter  of  doubt  as  the  decisions  stand.  In 
one  case  a  railway  company  was  required  to  answer  for  the  negli- 
gence of  a  road  master,  an  official  who,  in  some  states,  has  been  held  a 
vice  principal  (see  §  1463,  ante)  ;  but  the  rationale  of  the  decision 
was  that  the  plaintiff  had  not  been  warned  of  a  special  danger  incident 
to  the  place  of  work.  Elledge  v.  National  City  &  0.  B.  Co.  (1893) 
100  Cal.  282,  38  Am.  St.  Eep.  290,  34  Pac.  720.  In  another  case 
the  master  was  held  liable  for  the  negligence  of  an  assistant  foreman 
in  a  factory.  Foley  v.  California  Horseshoe  Co.  (1896)  115  Cal. 
184,  56  Am.  St.  Eep.  87,  47  Pac.  42.  But  the  precise  effect  of  this 
decision  is  not  very  clear.    See  §  1462,  note  5,  ante. 

In  Boin  v.  Spreckels  Sugar  Co.  (1909)  155  Cal.  612,  102  Pac. 
937  (servant  not  warned  of  dangers  in  new  place  of  work),  it  was 
held  that  the  manager  of  a  department  in  a  beet-sugar  factory  was 
a  vice  principal. 

In  Larsen  v.  Magne-Silica  Co.  (1910)  14  Cal.  App.  70,  111  Pac. 
119,  the  master  was  held  liable  for  the  negligence  of  an  employee 
who  was  acting  as  superintendent  of  a  mine  during  the  temporary 
absence  of  the  regular  superintendent. 

The  master's  liability  for  the  acts  of  the  following  supervising 
employees  of  lower  grades  has  been  declared : 
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A  conductor.  Congrave  v.  Southern  P.  B.  Co.  (1891)  88  Cal. 
360,  26  Pac.  175. 

A  section  foreman.  Daves  v.  Southern  P.  Co.  (1893)  98  Cal. 
19,  35  Am.  St.  Rep.  133,  32  Pac.  708. 

A  yard  foreman.  Schwind  v.  Floriston  Pulp  &  Paper  Co.  (1907) 
5  Cal.  App.  197,  89  Pac.  1066. 

A  foreman  in  a  mine.  Stephens  v.  Doe  (1887)  73  Cal.  26,  14 
Pac.  378  (presumably  not  in  full  control;  see  above). 

The  foreman  supervising  the  silver-room  department  of  smelting 
works.  Nixon  v.  Selby  Smelting  &  Lead  Co.  (1894)  102  Cal.  458, 
36  Pac.  803. 

The  foreman  of  a  farm.  Noyes  v.  Wood  (1894)  102  Cal.  389,  36 
Pac.  766  (presumably  not  in  full  control;  see  above). 

A  gang  foreman  of  stevedores.  McDonald  v.  Hazletine  (1878)  53 
Cal.  35. 

The  mate  of  a  ship.  Livingston  v.  Kodiak  Pkg.  Co.  (1894)  103 
Cal.  258,  37  Pac.  149. 

The  superintendent  of  the  construction  of  a  bridge.  Donnelly  v. 
San  Francisco  Bridge  Co.  (1897)  117  Cal.  417,  49  Pac.  559. 

The  foreman  of  construction  of  a  trestle.  Callan  v.  Bull  (1896) 
113  Cal.  593,  45  Pac.  1017. 

A  foreman  in  a  quarry  which  is  managed  by  a  superintendent. 
Donovan  v.  Ferris  (1900)  128  Cal.  48,  79  Am.  St.  Eep.  25,  60  Pac. 
519. 

The  theory  that  a  vice  principal  should  be  regarded  as  a  mere 
servant  when  he  is  doing  a  servant's  work  has  not  been  discussed  in 
any  of  the  cases.  In  two  cases  the  essence  of  the  decision  in  this 
point  of  view  may  be  said  to  be  that  foremen  whose  rank  is  lower  than 
that  of  general  manager  are  vice  principals  in  regard  to  the  per- 
formance of  non-delegable  duties.  Higgins  v.  Williams  (1896)  114 
Cal.  176,  45  Pac.  1041;  Elledge  v.  National  City  &  0.  R.  Co. 
(1893)  100  Cal.  282,  38  Am.  St.  Eep.  290,  34  Pac.  720.  (See 
above.)  The  theory  on  which  two  others  turn  is  that  certain  foremen 
of  this  grade  were  not  vice  principals  to  the  negligent  act  which 
caused  the  injury.  Donnelly  v.  San  Francisco  Bridge  Co.  (1897) 
117  Cal.  417,  49  Pac.  559  (answering  that  all  was  clear  below  when 
a  workman  was  about  to  throw  down  a  heavy  article)  ;  Callan  v. 
Bull  (1896)  113  Cal.  593,  45  Pac.  1017  (neglect  to  provide  a  scaffold 
of  sufficient  strength  during  the  progress  of  the  work).  But  in  the 
latter  of  these  cases  some  language  is  used  which  shows  a  decided 
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leaning  toward  tlie  doctrine  of  Crispin  v.  Babbitt.  (See  §§  1473, 
1476,  ante  ) 

Colorado. — A  master  is  held  to  be  liable  for  the  negligence  of  the 
following  employees: 

A  manager.  Colorado  Mill  &  Elevator  Co.  v.  Mitchell  (1899)  26 
Colo.  284,  58  Pac.  28;  Lantry  v.  Silverman  (1892)  1  Colo.  App. 
404,  29  Pac.  180. 

A  departmental  manager, — as,  an  employee  in  full  charge  of  the 
sinking  of  a  mine  shaft.  Deep  Min.  &  Drainage  Co.  v.  Fitzgerald 
(1895)  21  Colo.  533,  43  Pac.  210. 

The  superintendent  of  the  construction  of  a  railway.  Denver,  8. 
p.  &  P.  B.  Co.  V.  Driscoll  (1889)  12  Colo.  520,  13  Am.  St.  Eep. 
243,  21  Pac.  708. 

The  general  foreman  of  tracklayers,  under  a  superintendent  of 
construction.  Colorado  Midland  B.  Co.  v.  O'Brien  (1891)  16  Colo. 
219,  27  Pac.  701;  Colorado  Midland  B.  Co.  v.  Naylon,  (1892)  17 
Colo.  501,  31  Am.  St.  Eep.  335,  30  Pac.  249. 

A  road  master  was  assumed  to  be  a  vice  principal  in  Burlington 
&  M.  Biver  B.  Co.  v.  Budin  (1895)  6  Colo.  App.  275,  40  Pac.  503. 

A  foreman  in  entire  charge  of  the  timbering  of  a  mine,  and  in  full 
control  of  the  timberman.  Cripple  Creeh  Min.  Co.  v.  Brabant 
(1906)  37  Colo.  423,  87  Pac.  794;  Cripple  Creek  Min.  Co.  v. 
Esteb  (1906)  37  Colo.  431,  87  Pac.  796. 

A  conductor  was  assumed  to  be  a  vice  principal  in  Denver,  T.  & 
O.  R.  Co.  V.  Simpson  (1891)  16  Colo.  55,  25  Am.  St.  Rep.  242,  26 
Pac.  339. 

But  a  section  foreman  is  a  mere  fellow  servant  of  the  members 
of  other  crews  sent  to  assist  him  in  clearing  away  a  landslide.  Ma- 
loney  v.  Florence  &  C.  C.  B.  Co.  (1907)  39  Colo.  384,  19  L.E.A. 
(KS.)  348,  121  Am.  St.  Rep.  180,  89  Pac.  649,  12  Ann.  Cas.  621. 

The  doctrine  that  a  vice  principal  is  a  mere  servant  when  he  does 
manual  work  is  applied  in  one  of  the  above  cases.  Deep  Min.  & 
Drainage  Co.  v.  Fitzgerald  (1895)  21  Colo.  533,  43  Pac.  210. 

Connecticut. — A  master  is  liable  for  the  negligence  of  a  general 
manager.  Gerrish  v.  New  Haven  Ice  Co.  (1893)  63  Conn.  9,  27 
Atl.  235. 

The  doctrine  of  departmental  vice  principalship  seems  also  to  be 
recognized  in  this  state,  as  the  Boss  Case  was  relied  upon  in  Dar- 
rigan  v.  New  York  &  N.  E.  B.  Co  (1884)  52  Conn.  295,  52  Am. 
Eep.  590  (delinquent  was  a  train  despatcher).    But  the  court  in  its 
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argument  wavers  between  this  conception  and  that  of  a  non-delegable 
duty  intrusted  to  the  despatcher.    See  §  1507,  (a),  post. 

The  mere  fact  that  the  negligent  servant  was  the  superior  of  the 
injured  one  will  not  enable  the  latter  to  recover.  Wilson  v.  Willi- 
mantic  Linen  Co.  (1883)  50  Conn.  433,  47  Am.  Eep.  653 ;  Sullivan 
V.  New  York,  N.  H.  &  H.  R.  Co.  (1892)  62  Conn.  209,  25  Atl.  711 
(gang  foreman  not  a  vice  principal). 

Delaware. — A  general  manager  has  been  held  to  be  a  vice  prin- 
cipal.   Foster  v.  Pusey  (1888)  8  Houst.  (Del.)  168,  14  Atl.  545. 

The  conductor  and  brakeman  on  a  freight  train  and  the  master  of 
a  freight  yard  are  fellow  servants  of  the  car  inspector  in  the  yard. 
Shuster  v.  Philadelphia,  B.  &  W.  B.  Co.  (1906)  —  Del.  — ,  4 
L.E.A.(]Sr.S.)  407,  62  Atl.  689. 

Florida. — Most  of  the  employer's  cases  of  injuries  to  servants 
turning  upon  the  question  of  common  employment  merely.  (See 
chapter  lx.,  ante.) 

In  Atlantic  Coast  Line  R.  Co.  v.  Beazley  (1908)  54  Fla.  311,  45 
So.  761,  the  view  taken  in  the  Ross  Case  was  followed,  and  it  was 
held  that  the  conductor  in  charge  of  a  railroad  train  is  not  a  fellow 
servant  with  the  brakemen  and  flagmen  employed  on  such  train, 
but,  as  to  them,  occupies  the  position  of  vice  principal. 

Georgia. — A  general  manager  is  deemed  to  be  a  vice  principal. 
Atlanta  Cotton  Factory  Co.  v.  Speer  (1882)  69  Ga.  137,  47  Am.  Eep. 
750  (assumed)  ;  Krogg  v.  Atlanta  &  W.  P.  R.  Co.  (1886)  77  Ga. 
202 ;  McDonald  v.  Eagle  &  P.  Mfg.  Co.  (1881)  67  Ga.  761  (1882) 
68  Ga.  839 ;  Holland  v.  McRae  Oil  &  Fertilizer  Co.  (1910)  134  Ga. 
678,  68  S.  E.  555.  See  also  Shepherd  v.  Southern  Pine  Co.  (1903) 
118  Ga.  292,  45  S.  E.  220. 

A  general  superintendent  is  a  vice  principal.  Moore  v.  C.  L. 
King  Mfg.  Co.  (1906)  124  Ga.  576,  53  S.  E.  107. 

A  departmental  manager  is  a  vice  principal.  Taylor  v.  Georgia 
Marble  Co.  (1895)  99  Ga.  512,  59  Am.  St.  Eep.  238,  27  S.  E.  768 ; 
Spencer  v.  Brooks  (1895)  97  Ga.  681,  25  S.  E.  480  (conductor  was 
delinquent;  Ross  Case  [§  1460,  ante]  followed)  ;  Augusta  v.  Owens 
(1900)  111  Ga.  464,  36  S.  E.  830  (superintendent  of  quarry  owned 
by  a  city)  ;  Sheeney  v.  Ocean  S.  S.  Co.  (1893)  92  Ga.  726,  44 
Am.  St.  Eep.  113,  19  S.  E.  33  (employee  of  steamship  company 
superintending  the  loading  of  a  ship)  ;  Woodson  v.  Wm.  Johnston  & 
Co.  (1899)  109  Ga.  454,  34  S.  E.  587  (same  description  of  em- 
ployee,— called  here  a   "walking  boss")  ;   Blackman  v.    Thomson- 


§  1478]  SUMMARY  OF  DECISIONS.  4353 

Houston  Electric  Co.  (189Y)  102  Ga.  64,  29  S.  E.  120  (general 
foreman  of  power  house  of  electric  company). 

No  action  can  be  maintained  for  the  negligence  of  the  following 
superior  servants  of  the  lower  grades : 

A  workman  with  two  or  three  under  him,  engaged  in  erecting  a 
building.  McDonald  v.  Eagle  &  P  Mfg.  Co.  (1881)  67  Ga.  761 
(1882)  68  Ga.  839  (refusing  to  treat  such  an  employee  as  a  general 
superintendent) . 

A  section  foreman.  Whitfield  v.  Louisville  &  N.  B.  Co.  (1910) 
7  Ga.  App.  268,  66  S.  E.  973. 

A  gang  boss  on  the  construction  of  a  building.  Cates  v.  Itner 
(1898)  104  Ga.  679,  30  S.  E.  884. 

A  room  foreman  in  a  factory.  McOovern  v.  Columbus  ^^f9-  Co. 
(1886)  80  Ga.  227,  5  S.  E.  492. 

A  foreman  of  a  squad  of  men  receiving  timbers  which  are  being 
hoisted  by  a  derrick.  Ounn  v.  Willingham  (1900)  111  Ga.  427,  36 
S.  E.  804. 

An  operator  of  a  machine.  Hamhy  v.  Union  Paper  Mills  Co. 
(1900)  110  Ga.  1,  35  S.  E.  297  (helper  injured). 

In  one  case  a  doctrine  which  was  virtually  the  same  as  that 
of  superior  and  subordinate  (§§  1447,  et  seq.,  ante,),  was  enunci- 
ated. Atlanta  Cotton  Factory  Co.  v.  Bpeer  (1882)  69  Ga. 
137,  47  Am.  Eep.  750,  where  the  master  was  held  liable  for 
negligence  of  the  immediate  overseer  of  a  girl  of  fifteen  years 
of  age,  in  allowing  her  to  play  with  her  companions  in  a  room 
to  which  the  superintendent  had  forbidden  them  to  be  taken.  If  it 
was  intended  by  this  ruling  to  formulate  a  principal  of  universal 
applicability,  as  between  master  and  servant,  the  case  is  clearly  over- 
ruled by  the  four  cases  last  cited  above.  But  it  was  recently  ex- 
plained that,  when  the  court  laid  it  down  that  "the  agent  who  rep- 
resents the  corporation  as  master  over  other  employees  for  the  time 
occupies  the  position  of  the  corporation  for  such  time  as  to  such  sub- 
ordinates," all  that  was  meant  was  that  the  corporation  was  liable 
where  the  injured  employee  was  a  child  who  was  without  access  to 
the  general  superintendent,  and  who  received  her  orders  solely  from 
the  manager  of  the  branch  of  the  business  in  which  she  was  engaged. 
Southern  Agricultural  WorTcs  v.  Franklin  (1900)  111  Ga.  319,  36 
S.  E.  693.  Obviously,  however,  such  an  explanation  is  anything 
but  satisfactory,  for,  if  the  mere  fact  of  an  absence  of  personal  com- 
mimication  between  a  servant  and  the  general  manager  is  to  make  the 
intermediate  superior  a  vice  principal,  there  is  no  logical  ground  up- 
M.  &  S.  Vol.  IV.— 273. 
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on  which  a  court  can  decline  to  accept  the  superior  servant  doctrine 
without  qualification.  The  scope  of  the  Speer  Case,  therefore,  must 
be  even  narrower  than  that  suggested.  Its  true  rationale  should 
rather  be  sought  in  the  theory,  exemplified  in  numerous  cases,  that 
the  obligations  of  employers  to  minors  of  tender  years  are  more 
extensive  than  those  to  which  they  are  subject  with  regard  to  servants 
of  full  age.  In  other  words,  the  general  doctrine  that  a  master  is 
not  liable  for  an  injury  caused  by  the  negligence  of  a  fellow  servant 
does  not  apply  to  the  case  of  a  child  who  was  injured  through  the 
negligence  of  a  superintendent  whose  orders  the  child  was  bound  to 
obey.  Southern  Agricultural  Works  v.  Franklin  (1900)  111  Ga. 
319,  36  S.  E.  693,  explaining  the  effect  of  Augusta  Factory  v. 
Barnes  (1884)  T2  Ga.  228,  53  Am.  Eep.  838,  to  be  that  the  defend- 
ant company's  agent,  in  the  case  of  a  minor  employee,  owed  the  em- 
ployee a  higher  degree  of  care  and  duty,  which  required  the  agents 
in  authority  over  her  to  look  after  her  safety  while  under  their 
charge,  and  in  the  performance  of  her  duty.  (There  the  servant 
was  not  only  a  minor,  but  was  also  directed  to  undertake  new  risks, 
so  that  the  case  for  the  servant  was  really  stronger  than  is  stated). 
It  was  considered  that  the  doctrine  of  Scudder  v.  Woodbridge  (1846) 
1  Ga.  195,  that  the  defense  of  common  employment  was  not  avail- 
able where  the  injured  person  was  a  slave,  was  applicable  to  minors 
of  tender  age.  As  regards  the  Speer  Case  itself,  a  court  which  re- 
jects the  doctrine  of  superior  and  subordinate  might  clearly  hold  an 
employer  liable  upon  the  specific  facts  there  in  evidence,  by  constma- 
ing  them  as  indicative  of  a  breach  of  the  non-delegable  duty  of  in- 
structing a  young  employee  as  to  the  dangers  of  the  place  of  work. 
(See  §§  1508,  1509,  post.)     But  this  theory  was  not  relied  upon. 

Illinois. — This  is  one  of  the  states  which  has  unreservedly  ac- 
cepted the  doctrine  of  superior  and  subordinate.  Employers  have 
been  held  responsible  for  the  negligence  of  the  following  servants : 

A  general  superintendent.  Eewamee  Boiler  Go.  v.  Erickson  (1898) 
78  111.  App.  35. 

The  foreman  of  a  steel  company.  Illinois  Steel  Co.  v.  Schymamr 
owski  (1896)  162  111.  447,  44  K  E.  876. 

The  foreman  of  a  brick  company's  clay  mine.  Chicago  Anderson 
Pressed  Brick  Co.  v.  Solkowiak  (1889)  34  111.  App.  312,  affirmed 
in  (1894)  148  111.  573,  36  N.  E.  572  (vice  principalship  not  for 
jury  in  this  instance). 

The  foreman  of  a  meat  packing  establishment.    Libhy,  McNeill  & 
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Libly  V.  Scherman  (1893)  146  111.  540,  37  Am.  St.  Eep.  191,  34 
]Sr.  E.  801,  affirming  (1892)  50  111.  App.  123. 

The  foreman  of  a  foundry.  Fitzgerald  v.  Honkomp  (1892)  44  111. 
App.  365. 

A  yardmaster.  Chicago,  B.  I.  &  P.  B.  Co.  v.  Touhy  (1887)  26 
111.  App.  99;  Norris  v.  Illinois  C.  B.  Co.  (1899)  88  111.  App.  614. 

The  foreman  of  a  wrecking  crew.  Wabash,  8t.  L.  &  P.  B.  Co.  v. 
Hawh  (1887)  121  111.  259,  2  Am.  St.  Eep.  82,  12  N.  E.  253. 

Foreman  in  charge  of  gang  loading  rails.  Chicago,  B.  I.  &  P.  B. 
Co.  V.  Baihneau  (1907)  225  111.  278,  80  K  E.  119,  affirming 
(1906)  124  111.  App.  427. 

The  foreman  of  a  construction  gang  engaged  in  unloading  cinders. 
Chicago  &  E.  I.  B.  Co.  v.  Kimmel  (1906)  221  111.  547,  77  IST.  E. 
936,  affirming  (1905)  123  111.  App.  382  (car  on  which  plaintiff  was 
at  work  was  struck  by  another  car). 

The  foreman  of  a  construction  crew  on  a  work  car.  East  St.  Louis 
&  Suburban  B.  Co.  v.  Hill  (1907)  133  111.  App.  14  (car  was  run  at 
a  negligent  rate  of  speed). 

The  foreman  of  a  construction  crew.  Illinois  Southern  B.  Co.  v. 
Marshall  (1904)  210  111.  562,  66  L.E.A.  297,  71  N.  E.  597,  affirm- 
ing (1904)  112  111.  App.  514. 

The  foreman  of  a  railway  lumber  yard.  Chicago  &  A.  B.  Co.  v. 
May  (1884)  108  111.  288. 

A  foreman  of  track  repairers.  Chicago,  St.  L.  &  P.  B.  Co.  v. 
Gross  (1890)  133  111.  37,  24  IST.  E.  563,  affirming  (1889)  35  111. 
App.  178. 

A  section  foreman.  Chicago  &  A.  B.  Co.  v.  Goltz  (1897)  71  111. 
App.  414. 

The  foreman  of  a  switch  crew.  East  St.  Louis  Connecting  B.  Co. 
V.  Meeker  (1907)  229  111.  98,  82  K  E.  202;  Chicago  Terminal 
Transfer  B.  Co.  v.  BeddicJc  (1907)  230  111.  105,  82  K  E.  598. 

The  foreman  of  an  electric  railway  company  at  its  car  shed. 
Metropolitan  West  Side  Elev.  B.  Co.  v.  Skola  (1900)  183  111.  454, 
75  Am.  St.  Eep.  120,  56  N.  E.  171. 

The  "starter"  of  a  street  railway.  West  Chicago  Street  B.  Co.  v. 
Dwyer  (1894)  57  111.  App.  440  (probably  a  vice  principal). 

A  foreman  of  one  of  the  gangs  engaged  on  the  construction  of  a 
bridge.  Pittsburg  Bridge  Co.  v.  Walker  (1897)  170  111.  550,  48  IST. 
E.  915,  affirming  (1897)  70  111.  App.  55. 

A  foreman  of  bridge  construction  work.  Malloy  y.  Kelly- Atkinson 
Constr.  Co.  (1908)  144  111.  App.  226,  affirmed  in  (1909)  240  111. 
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102,  88  ]Sr.  E.  234;  Casey  v.  Kelly- Atlcinson  Constr.  Go.  (1909)  240 
111.  416,  88  N.  E.  982. 

The  foreman  of  a  gang  of  carpenters.  Leiter  v.  Kinmare  (1896) 
68  111.  App.  558. 

The  foreman  of  a  gang  engaged  in  hoisting  a  heavy  article.  Fraser 
V.  Hand  (1889)  33  111.  App.  153;  Fraser  v.  Schrocder  (1896)  163 
111.  459,  45  IsT.  E.  288. 

A  pit  boss  in  a  mine.  Consolidated  Coal  Co.  v.  Wombaclcer  (1890) 
134  111.  57,  24  ]Sr.  E.  627,  affirming  (1889)  31  111.  App.  288;  Con- 
solidated Coal  Co.  V.  Fleischhein  (1903)  109  111.  App.  509,  affirmed 
in  (1904)  207  111.  593,  69  K  E.  963. 

A  boss  driver  in  a  coal  mine.  Colono  v.  Consolidated  Coal  Co. 
(1909)  147  111.  App.  327. 

The  foreman  of  a  gang  engaged  in  excavating.  Chicago  &  T.  B. 
Co.  V.  Simmons  (1882)  11  111.  App.  147. 

A  foreman  of  car  repairers.  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Holman  (1894)  53  111.  App.  617. 

The  foreman  of  a  dredge.  Chicago  Dredging  &  Doclc  Co.  v.  Mc- 
Mahon  (1889)  30  111.  App.  358. 

The  feeder  of  a  planing  machine  (as  regards  a  boy  under  his  or- 
ders).   FantevY.  Clark  (1884)  15  111.  App.  470. 

An  assistant  superintendent  on  a  railway.  Chicago,  B.  &  Q.  B. 
Co.  V.  McLallen  (1876)  84  HI.  109. 

A  foreman  supervising  the  construction  of  a  city  sewer.  Lasalle 
v.  Kostka  (1901)  190  111.  130,  60  K  E.  72,  affirming  (1900)  92 
111.  App.  91 ;  Chicago  v.  Cronin  (1900)  91  111.  App.  466. 

The  foreman  of  a  soap  factory.  Allen  B.  Wrisley  Co.  v.  Burke 
(1903)  203  111.  250,  67  N.  E.  818. 

A  superintendent  in  full  charge  of  a  wagon  factory.  Chenoweth  v. 
Burr  (1909)  242  111.  312,  89  K  E.  1008,  affirming  (1909)  146  111. 
App.  443  (negligent  order) . 

The  foreman  of  a  truck  in  a  foundry.  Missouri  Malleable  Iron  Co. 
Y.  Dillon  (1903)  206  111.  145,  69  KE.  12. 

A  foreman  in  charge  of  fireproofing  a  building  Boehling  Constr. 
Co.  V.  Thompson  (1907)  229  111.  42,  82  K  E.  196,  affirming  (1906) 
129  111.  App.  20  (negligent  starting  of  elevator). 

The  engineer  of  a  building.  Slack  v.  Harris  (1902)  200  111.  96, 
65  K  E.  669. 

The  foreman  of  a  crew  engaged  in  removing  a  boiler  and  installing 
another.  Ragsdale  v.  Illinois  C.  B.  Co.  (1908)  140  111.  App.  71, 
affirmed  in  (1908)  236  III.  175,  86  X.  E.  214. 
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A  chief  engineer  in  charge  of  unloading  a  heavy  boiler  from  a 
truck.  Heywood  &  M.  Rattan  Co.  v.  Jacohson  (1908)  140  111.  App. 
319,  affirmed  in  (1908)  236  111.  570,  86  IsT.  E.  110. 

The  operator  of  a  machine.  Norton  Bros.  v.  NadehoJc  (1901)  190 
111.  695,  54  L.E.A.  842,  60  IST.  E.  843  (as  to  his  "helper"). 

An  assistant  mine  manager.  Consolidated  Coal  Co.  v.  Qrvier 
(1900)  188  111.  584,  59  N.  E.  254. 

A  foreman  in  a  sugar  refinery.  Groszewshi  v.  Chicago  Sugar  Bef. 
Co.  (1899)  84  111.  App.  583. 

A  superior  servant  is  a  vice  principal  only  as  to  sei-vants  under  his 
control.    Lincoln  Coal  Min.  Co.  v.  McNally  (1884)  15  111.  App.  181. 

It  might  be  thought  that  courts  which  have  imposed  liability  for 
the  negligence  of  the  employees  above  enumerated  would  have  had 
no  hesitation  in  holding  railway  companies  liable  for  the  defaults  of 
conductors.  But  the  precise  extent  of  the  responsibility  for  such  em- 
ployees is,  as  the  cases  stand,  somewhat  obscure.  The  supreme  court 
has  held  the  conductor  of  a  wrecking  train  to  be  a  vice  principal. 
Abend  v.  Terre  Haute  &  I.  B.  Co.  (1884)  111  111.  202,  53  Am. 
Rep.  616  ;  and  the  same  ruling  has  been  made  by  the  court  of  appeals 
with  regard  to  the  conductor  of  a  gravel  train.  Chicago,  B.  &  Q.  B. 
Co.  V.  Blanh  (1887)  24  111.  App.  438.  On  the  other  hand,  the  court 
of  appeals  has  declared  a  railway  company  not  liable  for  the  negli- 
gence of  the  conductor  of  a  construction  train.  Chicago  &  A.  B.  Co. 
V.  McDonald  (1887)  21  111.  App.  409 ;  and  the  principle  of  this  case 
has  been  approved  by  the  supreme  court  to  the  extent  that  it  has  de- 
clared it  to  be  a  question  for  the  jury  whether  such  a  conductor  is  a 
vice  principal  as  to  one  of  the  laborers.  Mobile  &  0.  B.  Co.  v.  Massey 
(1894)  152  111.  144,  38  N.  E.  787,  affirming  (1893)  52  111.  App.  556 
(omission  to  read  running  orders  led  to  a  collision).  The  more  recent 
decisions  of  the  supreme  court  seem  to  regard  the  company's  lia- 
bility as  being  dependent  simply  upon  the  answer  to  the  question 
whether,  irrespective  of  the  kind  of  train  which  he  controlled,  the 
act  of  the  conductor  was  official  or  not.  In  one  it  was  held  error  to 
instruct  a  jury  on  the  theory  that,  as  matter  of  law,  a  conductor  who 
is  also  the  foreman  of  a  work  train  represents  the  company  for  all 
purposes.  Mobile  &  0.  B.  Co.  v.  Godfrey  (1895)  155  111.  78,  39  IST. 
E.  590.  In  another  the  court  refused  to  disturb  the  finding  of  the 
court  of  appeals  that  the  negligence  of  a  conductor  of  a  freight  train 
in  permitting  it  to  run  past  a  switch  on  which  he  had  been  directed 
to  await  the  passage  of  another  train  is  that  of  a  fellow  servant,  and 
not  of  a  vice  principal  of  the  fireman,  notwithstanding  a  rule  of  the 
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company  requiring  trains  to  be  run  under  the  directions  of  the  con- 
ductor, except  when  his  directions  conflicted  with  the  rules  or  involved 
risk  and  hazard,  in  which  case  the  engineer  would  be  held  equally  re- 
sponsible. Meyer  r.  Illinois  C.  R.  Co.  (1899)  177  111.  591,  52  K  E. 
848,  afBrming  (1895)  65  HI.  App.  531. 

In  the  case  last  cited  the  court  seems  to  have  contravened  the  prin- 
ciple enunciated  by  itself  (§  1470,  ante),  that  any  act  of  negligence 
involving  an  exercise  of  authority  is  official.  Most  of  the  decisions, 
however,  merely  go  to  the  extent  of  treating  as  a  bar  to  the  action  the 
fact  that  the  negligent  act  was  done  by  the  delinquent  employee  while 
participating  in  the  work  of  his  subordinates.  Oall  v.  Bechstein 
(1898)  173  111.  187,  50  K  E.  711  (1897)  69  111.  App.  QIQ ;  Illinois 
G.  R.  Co.  V.  Swisher  (1895)  61  111.  App.  611;  Clmj  v.  Chicago,  B. 
&  Q.  R.  Co.  (1894)  56  111.  App.  235;  Chicago  &  W.  I.  R.  Co.  v. 
Massig  (1893)  50  111.  App.  666;  Chicago  Architectual  Iron  Worhs 
V.  Nagel  (1898)  80  111.  App.  492;  Chicago  v.  Crordn  (1900)  91  111. 
App.  466;  Chicago  &  E.  I.  R.  Co.  v.  Driscoll  (1903)  107  111.  App. 
615,  affirmed  in  (1903)  207  111.  9,  69  K  E.  620. 

For  explanation  of  the  cases  in  which  the  servant  was  allowed  to 
recover  under  such  circumstances,  see  §  1474,  note  1,  ante. 

The  fact  that  one  servant  gave  directions  to  another  because  he  was 
better  versed  in  the  English  language  does  not  render  him  a  vice 
principal.  Lengyel  v.  Western  Steel  Car  Foundry  Co.  (1910)  152 
111.  App.  473. 

Indiana. — In  this  state  the  doctrine  that  a  master  is  not  rendered 
liable  merely  by  reason  of  the  superior  rank  of  the  delinquent  was 
carried  so  far  at  one  time  that  the  master  mechanic  of  a  railway  was 
held  not  to  be  a  vice  principal.  Colunibus  &  I.  C.  R.  Co.  v.  Arnold 
(1869)  31  Ind.  174,  99  Am.  Dee.  615.  This  decision,  which  was 
based  upon  the  opinion  of  the  House  of  Lords  in  Wilson  v.  Merry  (§ 
1455,  ante),  was  afterwards  declared,  somewhat  guardedly,  to  be  "an 
extreme  case,  perhaps  carrying  the  doctrine  beyond  its  proper  limits." 
Indiana  Car  Co.  v.  Parker  (1885)  100  Ind.  181.  In  a  still  later 
decision  it  was  merely  described  as  "an  extreme  case,"  and  declared 
to  have  been  greatly  modified  by  later  rulings.  Nail  v.  Louisville,  N. 
A.  &  C.  R.  Co.  (1891)  129  Ind.  260,  28  N.  E.  183,  611.  It  has 
never  been  expressly  overruled,  therefore,  but  the  decisions  cited 
below  show  that  the  general  principle  it  embodies  is  no  longer  law 
in  Indiana.  Upon  the  specific  facts  it  is  discredited  by  Taylor  v. 
Evamsville  S  T.  E.  R.  Co.  (1891)  121  Ind.  124,  6  L.E.A.  584,  16 
Am.  St.  Eep.  372,  22  IST.  E.  876.    See  infra. 
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A  general  manager  was  treated  as  a  vice  principal  in  Mitchell  v. 
Bohinson  (1881)  80  Ind.  281,  41  Am.  Eep.  812. 

A  superintendent  of  excavation  work  is  a  vice  principal.  Hardy 
V.  Chicago,  B.  I.  &  P.  B.  Co.  (1910)  149  Iowa,  41,  127  N.  W. 
1093. 

A  possible  illustration  of  the  doctrine  of  departmental  control  is 
furnished  by  Drinhout  v.  Eagle  Mach.  Works  (1883)  90  Ind.  423, 
where  the  delinquent  was  the  foreman  of  the  foundry  department  in 
machine  works.  But  liability  was  really  predicated  rather  from  the 
nature  of  the  negligent  act.  The  same  remark  seems  applicable  to 
Louisville,  N.  A.  &  C.  B.  Co.  v.  Graham  (1890)  124  Ind.  89,  24  IST. 
E.  668,  where  the  foreman  of  the  construction  of  a  tunnel  allowed  the 
place  of  work  to  become  unsafe.  Less  equivocal  recognitions  of  the 
doctrine  are  the  following  decisions,  imposing  liability  for  the  negli- 
gence of  the  following  employees : 

A  master  mechanic.  Taylor  v.  Evansville  &  T.  H.  B.  Co.  (1889) 
121  Ind.  124,  6  L.E.A.  584,  16  Am.  St.  Eep.  372,  22  K  E.  876. 

A  foreman  in  full  control  of  the  work  of  clearing  away  debris  which 
is  endangering  a  railway  bridge.  Nail  v.  Louisville,  N.  A.  &  C.  B. 
Co.  (1891)  129  Ind.  260,  28  N.  E.  183,  611. 

A  division  superintendent  of  a  railway.  Louisville,  N.  A.  &  G.  B. 
Co.  v.  Heck  (1898)  151  Ind.  292,  50  N.  E.  988. 

A  street  commissioner  superintending  the  construction  of  a  bridge. 
Lehanon  v.  McCoy  (1895)  12  Ind.  App.  500,  40  N.  E.  700. 

The  inspector  of  municipal  waterworks,  supervising  the  construc- 
tion of  a  trench.  Ft.  Wayne  v.  Christie  (1901)  156  Ind.  172,  59 
IsT.  E.  385. 

That  mere  superiority  of  rank  will  not  constitute  a  servant  a  vice 
principal,  the  rule  being  the  same,  whether  the  injured  servant  is  an 
adult  or  a  minor,  is  well  settled.  Pittsburgh,  G.  &  St.  L.  B.  Co.  v. 
Adanis  (1886)  105  Ind.  151,  5  IST.  E.  187. 

Hence,  all  these  employees  below  the  grade  of  departmental  man- 
agers are  treated  as  mere  servants : 

A  conductor.  Thayer  v.  8t.  Louis,  A.  &  T.  H.  B.  Go.  (1864)  22 
Ind.  26,  85  Am.  Dec.  409 ;  Louisville,  N.  A.  &  C.  B.  Go.  v.  South- 
wick  (1896)  16  Ind.  App.  486,  44  ¥.  E.  263. 

A  section  foreman.  Justice  v.  Pennsylvania  Go.  (1891)  130  Ind. 
321,  30  ]Sr.  E.  303. 

The  foreman  of  a  crew  engaged  in  loading  and  unloading  stone  on 
a  truck.  Southern  Indiana  B.  Co.  v.  Martin  (1903)  160  Ind.  280, 
<66  K  E.  886. 
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A  foreman  controlling  a  gang  in  one  of  the  tunnels  of  a  cement 
company.  Ross  v.  Union  Cement  &  Lime  Co.  (1900)  25  Ind.  App. 
463,  58  N.  E.  500. 

The  foreman  of  the  woodshop  in  a  car  factory.  Indiana  Car  Co. 
V.  Parker  (1884)  100  Ind.  181. 

The  superintendent  of  machinery  in  a  factory.  Boyce  v.  Fitz- 
patrich  (1881)  80  Ind.  526. 

The  foreman  of  a  gang  lifting  machinery.  Rohertson  v.  Chicago 
&  E.  R.  Co.  (1896)  146  Ind.  486,  45  W.  E.  655. 

Employee  in  charge  of  a  derrick  in  a  quarry.  Smallwood  v.  Bed- 
ford Quarries  Co.  (1902)  28  Ind.  App.  692,  63  JST.  E.  869. 

An  employee  controlling  an  engine  cleaner  while  he  is  instructing 
him  in  his  duties.  Spencer  v.  Ohio  &  M.  R.  Co.  (1892)  130  Ind. 
181,  29  ]Sr.  E.  915. 

A  "bank  boss"  in  a  mine.  Brazil  &  C.  Coal  Co.  v.  Cain  (1884) 
98  Ind.  282. 

The  foreman  of  a  gang  removing  a  telegraph  line.  American 
Teleph.  &  Teleg.  Co.  v.  Bower  (1898)  20  Ind.  App.  32,  49  K  E. 
182. 

The  foreman  of  a  flour  mill.  Dill  v.  Marmon  (1905)  164  Ind- 
507,  69  L.RA.  163,  73  JST.  E.  67. 

ISTegligence  committed  in  doing  manual  work  which  has  no  imme- 
diate connection  with  the  characteristic  functions  of  a  vice  principal, 
viewed  as  a  supervising  and  directing  agent,  is  deemed  to  be  non- 
official.  Taylor  v.  Evansville  &  T.  H.  R.  Co.  (1889)  121  Ind.  124,, 
6  L.RA.  584,  16  Am.  St.  Eep.  372,  22  W.  E.  876;  Drinkoui  v. 
Eagle  Mach.  Works  (1883)  90  Ind.  423;  Indianapolis  &  St.  L. 
R.  Co.  V.  Johnson  (1885)  102  Ind.  352,  26  K  E.  200;  Salem  Stone 
&  Lime  Co.  v.  Chastain  (1894)  9  Ind.  App.  453,  36  K  E.  910- 
(complaint  demurrable  which  alleges  that  the  foreman  of  a  stone- 
company  injured  a  subordinate  by  prying  off  a  large  piece  of  rock). 
In  the  first  case  the  employer  was  held  liable  for  the  special  reasons 
noted  in  §  1474,  note  4,  ante,  where  an  extract  from  the  opinion  is 
given.  In  the  last  three  cases,  it  is  possible  that  the  delinquent  was 
not  regarded  as  a  vice  principal  by  virtue  of  his  rank,  and  that  the, 
rationale  of  the  decision  was  merely  the  nature  of  the  act. 

Iowa. — The  superior  servant  doctrine  was  categorically  rejected  by 
a  decision  which  declared  a  petition  to  be  demurrable  which  seeks 
recovery  on  the  theory  that  the  delinquent  servant  had  "charge  and 
control"  of  the  plaintiff.  Peterson  v.  Whitehreast  Coal  &  Min.  Co. 
(1879)  50  Iowa,  673,  32  Am.  Rep.  143  (approved  in  Newbury  v. 
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Oetchel  &  M.  Lumber  &  Mfg.  Co.  [1896]  100  Iowa,  441,  62  Am.  St. 
Eep.  582,  69  N.  W.  743).  The  effect  of  this  decision  was  subse- 
quently stated  to  be  that  a  mere  foreman,  as  the  word  is  generally 
understood, — that  is,  a  laborer  with  power  to  superintend  the  labor  of 
those  working  with  him, — is  a  coemployee,  so  far  as  his  own  labor  is 
concerned.  Baldwin  v.  St.  Louis,  K.  &  N.  B.  Go.  (1885)  68  Iowa, 
37,  25  N.  W.  918.  Hence,  liability  has  been  denied  where  the  delin- 
quents were  the  following  employees : 

A  foreman  of  track  repairers.  Hohen  v.  Burlington  &  M.  River  B. 
Co.  (1866)  20  Iowa,  562. 

A  machinist  who  occasionally  called  in  other  employees  of  a  rail- 
way company  to  his  assistance.  Hathaway  v.  Illinois  C.  B.  Co. 
(1894)  92  Iowa,  337,  60  K  W.  651. 

A  foreman  superintending  the  construction  of  a  house  for  a  con- 
tractor. Benn  v.  Null  (1884)  65  Iowa,  407,  21 IST.  W.  700  (presum- 
ably not  in  complete  control ;  see  cases  cited  below  as  to  general  and 
departmental  managers). 

A  foreman  of  car  repairers.  Foley  v.  Chicago^  B.  I.  &  P.  B.  Co. 
(1884)  64  Iowa,  644,  21  N.  W.  124. 

An  employee  who,  in  the  absence  of  the  superintendent  of  a  mine, 
gave  the  others  occasional  directions  as  to  their  work,  and  whose  reg- 
ular functions  were  to  take  charge  of  the  tools,  and  keep  the  time  of 
the  men.  Wilson  v.  Dunreath  Bed-Stone  Quarry  Co.  (1889)  77 
Iowa,  429,  14  Am.  St.  Eep.  304,  42  K  W.  360. 

A  master  is  held  liable  for  the  negligence  of  a  general  manager. 
Newbury  v.  Gethchel  &  M.  Lumber  &  Mfg.  Co.  (1896)  100  Iowa, 
441,  62  Am.  St.  Eep.  682,  69  IST.  W.  743 ;  and  of  a  departmental 
manager.  Ibid  (mill  manager  of  lumber  company)  ;  McCarthy  v. 
Chicago,  B.  I.  &  P.  B.  Co.  (1891)  83  Iowa,  485,  50  K  W.  21  (plain- 
tiff ordered  into  dangerous  place  by  foreman  superintending  the  con- 
struction of  a  railway  bridge)  ;  Baldivin  v.  St.  Louis,  K.  &  N.  W.  B. 
Co.  (1888)  75  Iowa,  297,  9  Am.  St.  Eep.  479,  39  N.  W.  507  (em- 
ployee controlling  the  lumber  yard  of  a  railway  company)  ;  Hathaway 
V.  Des  Moines  (1896)  97  Iowa,  333,  66  IST.  W.  188  (in  entire  charge 
of  municipal  street-work) . 

So,  in  Struble  v.  Burlington,  C.  B.  &  N.  B.  Co.  (1905)  128  Iowa, 
158,  103  IST.  W.  142,  a  brakeman  acting  temporarily  as  conductor 
was  held  to  be  a  vice  principal  as  to  another  brakeman,  where  he  had 
full  charge  of  the  switching  operations,  and  the  other  members  of  the 
crew  acted  solely  in  response  to  his  signals. 

In  this  state  the  theory  of  dual  capacity  is,  perhaps,  not  finally 
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settled.  The  court  lias  very  distinctly  recognized  the  applicability  of 
both  the  alternative  tests  of  vice  principalship  which  are  supplied  by 
the  official  position  of  the  delinquent,  and  the  nature  of  the  negligent 
act.  See  Newbury  v.  Getchel  &  M.  Lumber  &  Mfg.  Co.  (1896)  100 
Iowa,  441,  62  Am.  St.  Eep.  582,  69  IST.  W.  T43,  holding  that  a  master 
is  liable  for  negligence  in  giving  orders  when  the  employee  is  a  vice 
principal,  and  then  only.  But  in  the  only  case  which  touches  on  the 
doctrine  of  dual  capacity,  it  was  left  undetermined  whether  a  fore- 
man of  contractors  employed  by  a  firm  of  contractors  was  a  vice  prin- 
cipal by  virtue  of  his  official  position.  Bcumicle  v.  Connor  (1900) 
110  Iowa,  238,  81  N.  W.  452,  and  the  position  taken  was  that  there 
could  not  in  any  event  be  a  recovery,  as  the  negligent  act  was  done 
while  he  was  participating  in  manual  labor.  But  the  language  used 
by  the  court  can  scarcely  bear  any  other  construction  except  that  the 
doctrine  was  accepted. 

Kansas. — In  one  of  the  earlier  cases  a  petition  was  held  demurrable 
on  the  ground  that  it  merely  averred  that  the  plaintiff,  a  brakeman, 
was  injured  by  the  negligence  of  his  conductor,  and  did  not  allege  that 
the  company  was  negligent  in  employing  such  conductor.  Dow  v. 
Kansas  P-  R.  Co.  (18Y1)  8  Kan.  642.  The  court  was  inclined  to  ex- 
cept fro  mthe  operation  of  the  doctrine  of  coservice  only  the  higher 
officers  who  had  authority  to  hire  and  discharge  the  other  employees. 

In  Higgins  v.  Atchison,  T.  &  8.  F.  B.  Co.  (1905)  70  Kan.  814, 
79  Pac.  679,  it  was  held  that  one  brakeman  is  not  the  superior  of  an- 
other in  making  up  a  train  merely  because  the  conductor  has  left  him 
the  switching  list,  and  he  selected  the  cars  and  gave  the  signals  to  the 
engineer. 

Other  cases  involving  delinquencies  of  superior  servants  were  made 
to  turn  upon  the  non-delegability  of  certain  duties,  irrespective  of 
rank.  Kansas  P.  B.  Co.  v.  Salmon  (1875)  14  Kan.  512;  Atchison, 
T.  &  S.  F.  B.  Co.  V.  Moore  (1883)  29  Kan.  632;  St.  Louis  &  S.  F. 
B.  Co.  Y.  Weaver  (1886)  35  Kan.  412,  57  Am.  Eep.  176,  11  Pac. 
408.  But  in  the  last-named  case  the  Boss  Case  was  cited  by  the  court 
with  approval,  arguendo,  and  it  was  laid  down  that  an  employer  was 
liable  for  the  negligence  of  "one  having  the  general  management  or 
control  of  some  portion  of  the  master's  business." 

It  has  also  been  held  that  something  more  than  the  mere  possession 
of  a  power  of  control  is  required  to  warrant  the  inference  that  the 
delinquent  was  a  vice  principal.  Kansas  P.  B.  Co.  v.  Little  (1877) 
19  Kan.  267,  where  it  was  declared  that  the  superintendent  in  full 
charge  of  the  construction  of  a  culvert  is  in  a  different  position  from 
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a  mere  foreman  working  with  the  other  employees  under  a  common 
principal.  Here,  however,  the  default  was  in  respect  to  defective  ma- 
chinery, and  the  decision  in  the  servant's  favor  might  have  heen  put 
on  that  ground. 

Some  years  later,  however,  a  doctrine  not  distinguishable  from  that 
of  superior  and  subordinate  was  applied  in  Hannibal  &  St.  J.  B.  Co. 
V.  Fox  (1884)  31  Kan.  586,  3  Pac.  320,  where  an  action  was  sus- 
tained for  the  negligence  of  a  foreman  of  car  repairers  in  not  protect- 
ing a  subordinate  from  moving  cars. 

In  Missouri  P.  R.  Co.  v.  Peregoy  (1887)  36  Kan.  424,  14  Pac.  7, 
where  a  foreman  of  a  railway  machine  shop  was  held  to  be  a  vice 
principal,  the  court  seem  to  have  had  in  mind  a  doctrine  of  no  wider 
scope  than  the  Little  Case  (1877)  19  Kan.  267,  as  it  approved  the 
following  charge :  "If  Wirth  was  vested  with  full  power  to  command 
the  services  of  the  deceased,  and  directed  what  he  should  do  and  how 
he  should  do  it,  and  the  whole  management  thereof  and  the  direction 
of  the  deceased  were  vested  in  said  Wirth,  the  defendant  and  superior 
servants  reserving  no  discretion  in  themselves  as  to  the  direction  of 
the  work,  then  the  act  of  Wirth  is  the  act  of  the  defendant,  and  not  of 
a  fellow  servant." 

The  default  was  in  respect  to  the  quality  of  the  machinery  fur- 
nished in  a  case  where  a  foreman  of  a  gang  hoisting  stone  with  a 
derrick  was  held  to  be  a  vice  principal.  Union  P.  B.  Co.  v.  Fray 
(1890)  43  Kan.  750,  23  Pac.  1039.  This  ruling  is,  therefore,  of  a 
somewhat  ambiguous  import  in  the  present  connection.  The  same 
remark  is  applicable  to  Bouse  v.  Downs  (1897)  5  Kan.  App.  549,  47 
Pac.  982  (roadmaster  constructed  switch  improperly). 

But  under  the  most  recent  decisions  in  which  employers  were  held 
liable,  it  is  no  longer  doubtful  that  the  superior  servant  doctrine  is  a 
part  of  the  law  of  this  state.  It  has  been  laid  down  that  whoever  has 
full  and  unrestricted  authority  to  direct  and  command  is  a  vice  prin- 
cipal. Walker  v.  Oillett  (1898)  59  Kan.  214,  52  Pac.  442  (con- 
ductor), following  the  Boss  Case,  and  refusing  to  accept  the  restric- 
tions subsequently  formulated  in  the  Baugh  Case.  (§§  1460,  1462, 
mite.)  Upon  the  authority  of  this  case,  employers  have  been  held 
liable  for  the  negligence  of  the  following  employees : 

A  foreman  of  carpenters  in  a  car  factory.  Kansas  City  Car  & 
Foundry  Co.  v.  Secrist  (1898)  39  Kan.  778,  Appx. 

A  foreman  in  smelting  works,  who  has  absolute  control  of  ton 
roasters  and  the  workmen  engaged  thereon,  and  assigns  them,  at  his 
discretion,  to  whatever  duties  he  may  think  fit.    Consolidated  Kansas 
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City  Smelting  &  Ref.  Co.  v.  Peterson  (1899)  8  Kan.  App.  316,  55 
Pac.  673. 

A  "head  miller"  in  general  charge  of  a  mill.  Mirich  v.  Morton 
(1901)  62  Kan.  870,  64  Pac.  609. 

This  is  probably  one  of  the  states  in  which  an  employer  is  not  ab- 
solved on  the  ground  that  the  negligence  of  the  vice  principal  was 
committed  in  doing  work  usually  done  by  a  servant.  See  Consoli- 
dated Kansas  City  Smelting  &  Ref.  Co.  v.  Peterson  (1899)  8  Kan. 
App.  316,  55  Pac.  673. 

Kentucky. — The  net  result  of  the  Kentucky  cases  is  the  establish- 
ment of  three  rules  of  a  highly  artificial  character,  which  have  na 
counterpart  in  any  other  jurisdiction. 

(1)  Rule  as  to  servants  working  in  different  departments. — Where- 
the  negligent  and  injured  servants  are  in  different  departments,  the 
master  is  responsible  for  the  act  of  the  former.  Here  the  difference 
of  department  is  sufficient  of  itself  to  exclude  the  defense  of  com- 
mon employment,  and  neither  the  degree  of  negligence  nor  the  su- 
periority of  rank  enter,  as  material  factors,  into  the  case.  Louisville 
&  N.  R.  Co.  v.  Fulbern  (1869)  6  Bush,  574,  99  Am.  Dec.  690  (engi- 
neer killed  by  negligence  of  section  foreman). 

In  one  case  liability  was  imposed  for  the  reason  that  the  servants, 
were  "in  different  spheres,  and  neither  could  or  was  required  to  know 
whether  the  other  was  properly  doing  his  duty."  Illinois  C.  R.  Co.  v. 
Hilliard  (1896)  99  Ky.  684,  37  S.  W.  75.  To  the  same  effect,  Louis- 
ville &  N.  R.  Co.  V.  Edmunds  (1901)  23  Ky.  L.  Eep.  1049,  64  S.  W. 
727. 

An  instruction  that  there  must  be  gross  negligence  on  the  part  of 
the  servants  in  charge  of  a  passenger  train  in  order  to  find  for  plain- 
tiff, an  engineer  and  fellow  servant  injured  by  reason  of  such  negli- 
gence, was  more  favorable  to  defendant  than  the  law  authorized,  as 
ordinary  negligence  was  sufficient  to  make  defendant  liable.  Loids- 
ville  &  N.  R.  Co.  v.  Hiltner  (1900)  21  Ky.  L.  Eep.  1826,  56  S.  W. 
654;  judgment  reserved  on  rehearing  (1900)  22  Ky.  L.  Eep.  1141,. 
60  S.  W.  2,  but  not  on  this  point. 

In  another  case  the  court,  in  holding  that  an  engineer  on  one  train 
was  not  a  coservant  of  the  conductor  of  another  train,  by  whose  negli- 
gence he  was  killed,  said :  "Appellee's  intestate  undertook  to  serve 
the  company  on  the  train  of  Anderson,  or  to  act  as  engineer  upon 
such  trains  as  might  be  required  by  the  company.  He  was  placed 
where  he  had  no  power  to  control,  advise  with,  or  resist  the  acts  of 
Armstrong,  and  was  unable  to  know  what  orders  had  been  given  the- 
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latter  as  to  the  movements  of  his  train,  or  the  skill  and  prudence  with 
which  these  orders  were  obeyed ;  he  had  no  voice  in  his  employment, 
or  the  right  to  determine  his  skill  and  judgment  in  its  exercise. 
Is  it  not  more  reasonable  to  make  the  company,  whose  duty  it  is 
to  employ  careful  and  skilled  agents  for  the  conduct  of  its  business, 
and  when  it  alone  controls  such  agents,  liable  for  this  neglect  of  duty, 
than  to  adjudge  that  a  mere  subordinate,  who  has  no  means  of  know- 
ing the  qualifications  of  the  agent  for  such  a  position,  or  voice  in  his 
selection  as  such,  and  without  the  means  or  power  to  resist  or  control 
his  action,  is  without  remedy,  except  as  against  the  party  committing 
the  negligent  act  ?  If  Cavens  had  been  on  the  same  train  with  Arm- 
strong and  in  a  condition,  by  reason  of  his  equality  with  him  as  an 
employee,  to  watch  over  and  provide  against  his  negligence,  the  rea- 
sons then  for  refusing  to  make  the  company  liable  would  apply ;  but 
when  on  different  trains,  and  with  no  opportunity  to  exercise  this 
watchful  care  over  each  other,  the  reason  for  releasing  the  company 
from  responsibility  ceases  to  exist,  and  in  such  cases  those  controlling 
and  directing  the  movements  of  one  train  with  reference  to  those  upon 
another  and  different  train  must  be  regarded  as  the  agents  of  the 
company."  Louisville,  C.  &  L.  JR.  Co.  v.  Cavens  (1873)  9  Bush, 
666. 

The  engineers  of  two  diiferent  trains  were  held  not  to  be  coservants 
in  Cincinnati,  N.  0.  &  T.  P  B.  Co.  v.  Roherts  (1901)  110  Ky.  856, 
62  S.  W.  901. 

A  brakeman  may  recover  of  the  master  for  the  ordinary  neglect  of 
the  servants  charged  with  the  duty  of  keeping  the  roadbed  in  repair. 
Chesapeake  &  N.  R.  Co.  v.  Venahle  (1901)  111  Ky.  41,  63  S.  W. 
35. 

The  weavers  in  a  woolen  mill  are  not  the  fellow  servants  of  a  girl 
employed  to  empty  the  boxes  into  which  they  threw  the  empty  bobbins, 
and  who  was  not  directed  by  anyone  else.  May  field  Woolen  Mills  v. 
Frazier  (1904)  25  Ky.  L.  Eep.  2263,  80  S.  W.  456. 

Neither  the  conductor  nor  engineer  nor  brakeman  of  a  work  train 
with  which  a  freight  train  collides  is  a  fellow  servant  of  the  head 
brakeman  on  the  freight  train,  in  the  sense  that  he  cannot  recover 
from  the  master  for  their  negligence.  Louisville  &  N.  R.  Co.  v. 
Brown  (1908)  127  Ky.  732,  13  L.E.A.(N.S.)  1135,  106  S.  W. 
795. 

In  a  case  where  an  engineer  who  saw  a  fence  builder  on  the  track 
did  not  apply  brakes  until  the  train  was  within  about  100  yards  of 
him,  the  question  of  negligence  was  held  to  be  for  the  jury.     Louis- 
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ville  &  N.  B.  Co.  v.  Simpson  (1900)  23  Ky.  L.  Kep.  1075,  64  S.  W. 
750. 

Where  a  conductor  of  a  train  on  one  division  of  a  railroad  was  in- 
jured by  the  gross  negligence  of  the  servants  in  charge  of  a  train  on 
another  division  of  the  same  road  at  a  point  where  the  two  divisions 
crossed,  the  company  was  held  liable.  Louisville  &  N.  B.  Co.  v.  Ed- 
munds (1901)  23  Ky.  L.  Eep.  1049,  64  S.  W.  727. 

In  Milton  v.  Frankfort  &  V.  Traction  Co.  (1910)  139  Ky.  53,  129 
S.  W.  322,  the  court  said :  "In  this  state  two  exceptions  to  this  rule 
have  been  recognized:  First,  where  the  servant  is  injured  by  the 
gross  negligence  of  another  servant,  superior  in  authority  to  him- 
second,  where  the  servant  is  injured  by  the  negligence  of  another  serv- 
ant in  a  different  department  or  grade  of  employment."  This  em- 
braces the  rules  set  out  in  subdivisions  (3)  and  (1),  respectively. 

(2)  Eule  as  to  servants  of  coequal  grade  in  the  same  department. — 
Even  though  the  negligence  of  the  delinquent  servant  may  have  been 
gross,  the  action  is  barred  by  the  defense  of  common  employment, 
where  he  is  in  the  same  department,  or  the  same  "field  of  labor"  as 
the  injured  servant,  and  not  of  a  higher  grade  than  the  latter. 

In  most  of  the  cases  where  this  rule  was  applied,  the  negligent 
and  injured  servants  were  on  an  equality.  Ft.  Hill  Stone  Co.  v.  Orm 
(1886)  84  Ky.  183  (workman  at  foot  of  incline  in  quarry  killed  by 
wilful  negligence  of  workman  at  the  top  in  allowing  loaded  car  to  run 
down)  ;  Casey  v.  Louisville  &  N.  B.  Co.  (1886)  84  Ky.  79  (here  the 
negligent  servant  and  the  plaintiff's  intestate  were  laborers  at  work 
on  a  railway,  transporting  earth  on  a  small  truck  to  the  cars,  and  by 
turns  acting  as  brakeman,  and  the  death  was  caused  by  the  wilful  neg- 
lect of  the  former  while  he  was  handling  the  brakes)  ;  Volz  v.  Chesa- 
peake &  0.  B.  Co.  (1893)  95  Ky.  188,  24  S.  W.  119  (member  of  gang 
of  pile  drivers,  injured  by  gross  neglect  of  a  fellow  workman  in  pre- 
maturely letting  fall  the  hammer)  ;  Cincinnati,  N.  0.  <&  T.  P.  B.  Co. 
V.  Boherts  (1901)  110  Ky.  856,  62  S.  W.  901  (engineer  on  one  of 
two  engines  attached  to  the  same  train  was  injured  by  the  negligence 
of  the  engineer  on  the  other)  ;  Illinois  C.  B.  Co.  v.  Stewart  (1901)  23 
Ky.  L.  Kep.  637,  63  S.  W.  596  (two  switchmen  held  to  be  coserv- 
ants)  ;  John  Diehold  &  Sons  v.  Wollhorn  (1909)  —  Ky.  — ,  122  S. 
W.  212  (an  engineer  in  charge  of  a  derrick  raising  stones,  and  the 
mason  putting  them  in  place)  ;  Cooper  v.  Oscar  Daniels  Co.  (1906) 
29  Ky.  L.  Kep.  1172,  96  S.  W.  1100  (engineer  in  charge  of  derrick 
raising  girders,  and  the  employee  putting  them  in  place)  ;  S.  F.  Dana 
&  Co.  V.  BlacUurn  (1906)  121  Ky.  706,  90  S.  W.  237  (a  stationary 
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engineer  and  a  shoveler  in  a  coal  elevator)  ;  Pitts  v.  Centers  (1906) 
30  Ky.  L.  Eep.  311,  98  S.  W.  300  (fellow  workmen  engaged  in  rail- 
road construction)  ;  Potter  v.  Louisville  &  N.  R.  Co.  (1899)  20  Ky. 
L.  Eep.  1842,  50  S.  W.  1  (two  cars  were  started  down  an  incline,  and 
the  men  on  the  second  one  allowed  it  to  run  so  fast  that  it  collided 
with  the  first)  ;  Southern  B.  Co.  v.  Clifford  (1901)  110  Ky.  Y2Y,  62 
S.  W.  514  (brakeman,  and  a  fireman  in  the  discharge  of  his  ordinary 
duty  of  receiving  signals  from  the  brakeman  and  repeating  them  to 
the  engineer,  held  to  be  coequal  fellow  servants). 

Motormen  on  different  cars  are  not  fellow  servants.  Milton  v. 
Frankfort  &  V.  Traction  Co.  (1910)  139  Ky.  53,  129  S.  W.  322. 

But  the  result  of  the  rule  is,  of  course,  the  same  where  the  injured 
servant  was  the  higher  in  rank.  Edmonson  v.  Kentuchy  C.  B.  Co. 
(1899)  105  Ky.  4:19,  49  S.  W.  200,  448,  reversing  on  rehearing 
(1898)  46  S.  W.  679;  former  appeal  (1894)  16  Ky.  L.  Eep.  459, 
28  S.  W.  789  (conductor  held  not  to  be  entitled  to  recover  for  negli- 
gence of  engineer)  ;  Linck  v.  Louisville  &  N.  B.  Co.  (1899)  107  Ky. 
370,  54  S.  W.  184  (railroad  company  not  liable  for  the  death  of  a 
train  conductor,  caused  by  the  negligence  of  the  engineer,  though  the 
conductor  was  at  the  time  acting  as  brakeman). 

When  a  number  of  persons  contract  to  perform  service  for  another, 
the  employees  not  being  superior  or  subordinate,  the  one  to  the  other, 
in  its  performance,  and  one  receives  an  injury  by  the  neglect  of  the 
other  in  the  discharge  of  his  duty,  they  are  regarded  as  substantially 
the  agents  of  each  other,  and  no  recovery  can  be  had  against  the  em- 
ployer.   Louisville^  C.  &  L.  B.  Co.  v.  Cavens  (1873)  9  Bush,  566. 

(3)  Eule  as  to  superior  and  subordinate  servants  in  the  same  de- 
partment.— A  master  is  liable  for  injuries  caused  by  the  gross  or 
wilful  negligence,  but  not  by  the  ordinary  negligence,  of  a  superior 
coemployee  of  the  injured  servant  in  the  same  department.  Louisville 
&  N.  B.  Co.  V.  Colli/ns  (1865)  2  Duv.  114,  87  Am.  Dec.  486  (laborer 
usually  employed  in  loading  cars  injured  by  gross  negligence  of  engi- 
neer while  he  was  assisting  the  latter  to  right  an  overturned  loco- 
motive) ;  Louisville  &  N.  B.  Co.  v.  Bohinson  (1868)  4  Bush,  507 
(brakeman  on  freight  train  run  over  in  a  yard  through  the  gross  negli- 
gence of  a  switchman  and  the  engineer  of  a  passenger  train)  ;  Louis- 
ville &  N.  B.  Co.  V.  Brooks  (1885)  83  Ky.  129  (brakeman  killed  by 
wilful  negligence  of  engineer)  ;  Louisville  &  N.  B.  Co.  v.  Moore 
(1886)  83  Ky.  675  (brakeman  injured  by  wilful  neglect  of  con- 
ductor) ;  Louisville  &  N.  B.  Co.  v.  Sheets  (1890)  11  Ky.  L.  Eep. 
781,  13  S.  W.  248  (yard  switchman  held  not  to  be  a  fellow  servant 
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of  an  engineer  of  an  ordinary  train)  ;  Louisville  &  N.  B.  Co.  v. 
Bains  (1893)  15  Ky.  L.  Eep.  423,  23  S.  W.  505  (engineer  of  a  train 
following  another  injured  by  the  gross  negligence  of  conductor  of  the 
latter  in  failing  to  set  proper  danger  signals)  ;  Chesapeake,  0.  &  8. 
W.  B.  Co.  V.  HosUns  (1897)  19  Ky.  L.  Eep.  1359,  43  S.  W.  484 
(similar  facts)  ;  Louisville  &  N.  B.  Co.  v.  Sanders  (1898)  19  Ky.  L. 
Eep.  1941,  44  S.  W.  644  (laborer  on  trestle  killed  by  gross  negligence 
of  his  foreman  or  some  other  superior  coemployee)  ;  Louisville  &  N. 
B.  Co.  V.  Adams  (1899)  106  Ky.  859,  51  S.  W.  577  (plaintiff  allowed 
to  recover  for  the  death  of  his  intestate,  a  brakeman,  caused  by  the 
gross  negligence  of  the  engineer)  ;  Greer  v.  Louisville  <&  N.  B.  Co. 

(1893)  94  Ky.  169,  21  S.  W.  649;  Louisville  &  N.  B.  Co.  v.  Slack 
(1899)  20  Ky.  L.  Eep.  1200,  49  S.  W.  3  (held  to  be  gross  negligence 
on  the  part  of  an  engineer  to  start  a  train  suddenly  and  without  a 
signal,  immediately  after  a  brakeman  has  made  a  coupling,  and  before 
he  has  had  time  to  withdraw) ;  Bichards  v.  Louisville  &  N.  B.  Co. 
(1899)  20  Ky.  L.  Eep.  1478,  49  S.  W.  419  (moving  train  ahead 
without  waiting  for  signals ;  brakeman  run  over)  ;  Cincinnati,  N.  0. 
&  T.  P.  B.  Co.  V.  Palmer  (1895)  98  Ky.  382,  33  S.  W.  199  (porter 
had  his  hand  crushed  through  the  negligence  of  the  engineer  in  run- 
ning his  engine  too  rapidly  against  a  car  to  be  coupled)  ;  Louisville  & 
N.  B.  Co.  V.  Survani  (1894)  96  Ky.  197,  27  S.  W.  999  (error  not  to 
instruct  jury  as  to  this  point)  ;  Louisville  &  N.  B.  Co.  v.  Brantley 

(1894)  96  Ky.  297,  49  Am.  St.  Eep.  291,  28  S.  W.  477  (where  the 
precise  relations  of  the  delinquent  and  injured  servants  are  not 
stated) ;  Kentucky  Distilleries  &  Warehouse  Co.  v.  Schreiber  (1903) 
24  Ky.  L.  Eep.  2236,  73  S.  W.  769  (foreman  in  charge  of  mash  room 
was  negligent) ;  Board  v.  Chesapeake  &  0.  B.  Co.  (1902)  24  Ky.  L. 
Eep.  1079,  70  S.  W.  625  (section  foreman  was  negligent) ;  Chesa- 
peake &  0.  B.  Co.  V.  Barnes  (1909)  132  Ky.  728,  117  S.  W.  261 
(superior  employee  violated  master's  rules) ;  Pitts  v.  Wells  (1907) 
31  Ky.  L.  Eep.  208,  101  S.  W.  1192  (the  foreman  of  a  construction 
crew  was  negligent) ;  Gould  Constr.  Co.  v.  Childers  (1908)  129  Ky. 
536,  130  Am.  St.  Eep.  473,  112  S.  W.  622  (member  of  bridge  con- 
struction gang  left  in  charge  of  work  by  foreman  was  negligent) ; 
Eastern  Kentucky  B.  Co.  v.  Powell  (1895)  17  Ky.  L.  Eep.  1051,  33 
S.  W.  629  (instruction  making  company  liable  for  ordinary  n^li- 
gence  only  was  negligent) ;  Board  v.  Chesapeake  &  0.  B.  Co.  (1902) 
24  Ky.  L.  Eep.  878,  59  S.  W.  13  (same  point)  ;  Louisville  &  N.  B. 
Co.  V.  Hawkins  (1899)  21  Ky.  L.  Eep.  354,  51  S.  W.  426  (negligent 
employee  was  foreman  of  a  gravel  train)  ;  Louisville  &  N.  B.  Co.  v. 
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Bass  (189Y)  19  Ky.  L,  Eep.  1474,  43  S.  W.  463  (negligent  employee 
was  a  section  foreman)  ;  Illinois  0.  E.  Co.  v.  Josey  (1901)  110  Ky, 
342,  54  L.RA.  Y8,  96  Am.  St.  Kep.  455,  61  S.  W.  703  (section 
foreman  applied  brake  of  hand  car  without  giving  notice  of  his  in- 
tention) ;  Louisville  &  N.  R.  Co.  v.  Hurst  (1892)  14  Ky.  L.  Kep. 
632,  20  S.  W.  817  (negligent  employee  was  foreman  of  a  switching 
■crew)  ;  Lawrence  v.  Hagemeyer  &  Co.  (1892)  93  Ky.  591,  20  S.  W. 
704  (negligent  employee  was  foreman  of  a  sawmill). 

"The  rule  is  well  settled  that  where  death  does  not  ensue  there 
■can  be  no  recovery  by  an  injured  servant  for  the  negligence  of  a 
superior  servant  engaged  with  him  in  the  work,  unless  the  negligence 
is  gross."  Logsdon  v.  Western  Brick  Co.  (1903)  25  Ky.  L.  Eep.  141, 
74  S.  W.  706,  reversed  in  (1904)  25  Ky.  L.  Eep.  2060,  79  S.  W, 
290,  but  upon  another  point.  To  the  same  effect,  Illinois  C.  B.  Co. 
■V.  Elliott  (1904)  26  Ky.  L.  Eep.  669,  82  S.  W.  374;  Broadway 
Coal  Min.  Co.  v.  Davis  (1909)  —  Ky.  — ,  122  S.  W.  228;  Chesa- 
peake &  0.  R.  Co.  V.  Mwrcum  (1910)  136  Ky.  245,  124  S.  W. 
293. 

In  another  case  an  engineer  of  a  train  which  had  accidentally 
broken  into  two  sections  was  considered  to  be,  while  he  was  back- 
ing the  engine  to  find  the  other  part  of  the  train,  a  superior  servant 
in  charge  of  the  engine,  and  therefore  a  vice  principal  as  respects  a 
brakeman  on  the  engine.  Southern  R.  Co.  v.  Ba/rr  (1900)  21  Ky. 
L.  Eep.  1615,  55  S.  W.  900. 

The  test  of  common  employment,  when  viewed  under  this  par- 
ticular aspect,  is  that  the  injured  servant  shall  be  "in  a  condition, 
by  reason  of  his  equality  with  him  as  an  employee,  to  watch  over  and 
provide  against  his  negligence."  Edrrumson  v.  Kentucky  C.  R.  Co. 
(1899)  105  Ky.  479,  49  S.  W.  200,  448.  Compare  §  1449,  (c), 
note  6,  ante. 

In  this  connection  it  seems  to  be  a  conclusive  presumption  that 
the  subordinate  is  not  in  a  common  employment  with  his  superior, 
for  the  reason  that  his  subordinate  position  implies  that  he  has  no 
opportunity  to  exercise  a  watchful  care  "over"  the  superior,  that  he 
has  no  knowledge  or  means  of  knowledge  of  such  superior's  qualifi- 
cations, nor  any  authority  to  resist  him  or  control  his  actions.  Louis- 
ville &  N.  B.  Co.  V.  Collins  (1865)  2  Duv.  114,  87  Am.  Dec.  486; 
LouisviUe,  C.  &  L.  R.  Co.  v.  Cavens  (1873)  9  Bush,  559. 

In  some  of  the  above-cited  cases,  it  will  be  observed,  the  servants 
were  upon  different  trains,  and,  as  the  master's  liability  is  predi- 
<!ated  solely  upon  the  degree  of  negligence  and  the  superiority  of 
M.  &  S.  Vol.  IV.— 274. 
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rank,  it  follows  that  such  servants  are  assumed  to  be  in  the  same  de- 
partment. 

It  is  held  that  the  absence  of  slight  care  by  superiors  in  the  man- 
agement of  a  railway  train  is  gross  negligence,  and  will  render  the 
company  liable  for  consequent  injuries  sustained  by  a  brakeman, 
without  his  fault.  Oreer  v.  Louisville  &  N.  B.  Co.  (1893)  94  Ky. 
169,  21  S.  W.  649. 

Thus,  evidence  that  when  an  engine  was  within  a  yard  of  a  coach, 
to  which  plaintiff  was  preparing  to  couple  it,  the  engineer  put  on 
steam  and  pushed  it  back  so  fast  that  plaintiff's  hand  was  caught  in 
trying  to  make  the  coupling,  and  that  plaintiff  did  not  have  time 
to  drop  the  link  and  pull  out  his  hand,  requires  the  submission  to  the 
jury  of  the  question  of  gross  negligence  of  the  engineer.  Cincin- 
nati, N.  0.  &  T.  P.  B.  Co.  V.  Palmer  (1895)  98  Ky.  382,  33  S. 
W.  199. 

So,  permitting  the  movement  of  a  train  after  an  employee  has 
gone  between  the  cars  by  the  conductor's  direction,  for  the  purpose  of 
coupling  them,  is  gross  negligence  on  the  part  of  the  conductor, 
which  will  render  the  company  liable  for  injuries  thereby  inflicted. 
Louisville  &  N.  B.  Co.  v.  Mitchell  (1888)  87  Ky.  327,  8  S.  W. 
706. 

So  it  is  gross  negligence  for  an  engineer  to  attempt  to  run  his 
engine  upon  a  switch  without  a  signal  from  plaintiff,  the  switchman, 
to  move  forward;  so  that  the  railroad  company  is  liable  for  an  in- 
jury to  plaintiff's  foot  resulting  therefrom.  Illinois  C.  B.  Co.  v. 
8tewaH  (1901)  23  Ky.  L.  Eep.  637,  63  S.  W.  596. 

So,  a  cause  of  action  for  injuries  to  a  brakeman  is  stated  by  a 
petition  alleging  that  the  plaintiff,  in  anticipation  of  the  throwing 
of  a  switch,  at  the  suggestion  of  the  fireman  who  had  charge  of  the 
engine,  climbed  upon  the  pilot,  and  rode  down  to  the  switch;  that 
suddenly,  and  without  warning,  and  negligently,  the  air  brakes  were 
applied,  causing  a  sudden  check  of  the  train,  and  throwing  him  from 
the  engine ;  and  that  the  air  brakes  were  then  suddenly  released,  and 
the  engine  ran  over  and  injured  his  foot  and  leg,  necessitating  their 
amputation.  Louisville  &  N.  B.  Co.  v.  Foard  (1898)  104  Ky.  456, 
47  S.  W.  342. 

So,  where  a  freight  train  parts,  it  is  gross  negligence  to  back 
the  engine  rapidly  at  night  in  search  of  the  lost  cars.  Southern  B. 
Co.  V.  Barr  (1900)  21  Ky.  L.  Rep.  1615,  55  S.  W.  900  (collision 
by  which  brakeman  was  killed). 

So,  where  a  brakeman  who  had  been  run  over  had  fainted  from 


§  1478]  SUMMARY  OF  DECISIONS.  4371 

the  loss  of  blood  resulting  from  his  injury,  and  fallen  from  the  run- 
ning board  of  the  engine  upon  which  he  had  mounted  after  he  was 
injured,  the  engineer,  not  being  able  to  see  him,  was  not  negligent  in 
running  the  engine  upon  him;  but,  when  he  was  under  the  engine, 
and  it  had  stopped,  the  engineer  was  guilty  of  gross  negligence  in 
backing  the  engine  without  knowing  where  he  was,  and  without  a 
signal  from  another  switchman  to  do  so,  especially  after  the  other 
switchman  urged  him  to  stop,  and  told  him  plaintiff  was  under  the 
engine.  Illinois  C.  B.  Co.  v.  Steivart  (1901)  23  Ky.  L.  Kep.  637, 
63  S.  W.  596. 

So,  where  a  gravel  train  was  being  operated  with  the  caboose  in- 
stead of  the  engine  in  front,  and  in  making  a  running  switch,  in 
violation  of  the  rules  of  the  company,  the  caboose  was  cut  off,  caus- 
ing plaintiff,  a  laborer  on  the  train,  to  be  thrown  from  the  train  and 
injured  as  he  was  attempting,  without  warning  of  what  was  being 
done,  to  pass  to  the  caboose  from  the  next  car,  the  question  whether 
there  was  gross  negligence  was  properly  submitted  to  the  jury.  Illi- 
nois C.  B.  Co.  V.  Walters  (1900)  22  Ky.  L.  Eep.  137,  56  S.  W. 
706. 

So,  where  the  servants  in  charge  of  a  train  saw  a  bridge  watch- 
man on  his  tricycle  on  a  trestle,  approaching  the  bridge,  when  the 
train  was  three  quarters  of  a  mile  away,  it  was  their  duty  to  use 
proper  care  to  avoid  running  him  down,  especially  after  they  saw 
a  signal  from  him,  and  saw  that  he  was  trying  to  reach  a  cage  in 
front  of  him,  provided  for  the  safety  both  of  himself  and  his  tri- 
cycle. Louisville  &  N.  B.  Co.  v.  Seihert  (1900)  21  Ky.  L.  Eep. 
1603,  55  S.  W.  892. 

But  the  general  rule  thus  laid  down  and  exemplified  seems  rather 
difficult  to  reconcile  with  the  ruling  that  gross  negligence  is  not 
shown  by  evidence  which  merely  shows  that  an  engineer  might,  if 
he  had  looked,  have  observed  a  brakeman  lying  in  an  unconscious 
state  near  the  track.  Bohinson  v.  Louisville  &  N.  B.  Co.  (1894) 
15  Ky.  L.  Eep.  626,  24  S.  W.  625. 

The  foreman  of  a  crew  of  laborers  engaged  in  shoving  a  loaded 
push  car  over  a  trestle  at  a  fast  gait  is  not  guilty  of  such  gross  negli- 
gence as  will  authorize  a  recovery  from  the  railroad  company  for  an 
injury  to  one  of  the  laborers  from  having  his  foot  run  over  by  the  car, 
by  ordering  the  laborers  to  shove  the  car  faster, — especially  where  it 
was  necessary  to  hurry  the  car  over  the  trestle  that  an  expected  train 
might  pass  safely.  Louisville  &  N.  B.  Co.  v.  Bass  (1897)  19  Ky. 
L.  Eep.  1474,  48  S.  W.  463. 
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The  petition  of  one  who  was  injured  by  the  fall  of  a  timber  in- 
securely placed  by  the  boss  on  a  car  near  which  he  was  working, 
occasioned  by  the  movement  of  the  train,  directed  by  the  boss,  after 
telling  the  workmen  to  continue  the  work,  sufficiently  states  the 
cause  of  action  by  charging  gross  negligence  in  running  and  oper- 
ating the  train.  Louisville  &  N.  B.  Co.  v.  Hawkins  (1899)  21  Ky. 
L.  Eep.  354,  51  S.  W.  426. 

The  mere  fact  that  it  was  possible  for  trainmen  to  see  a  part  of 
the  body  of  a  servant,  while  the  latter  was  passing  between  cars, 
where  he  was  injured,  was  not  sufficient  to  authorize  the-  submission 
to  the  jury  of  the  question  whether  they  did  see  him,  when  there 
was  no  reason  to  expect  his  presence  there.  Louisville  &  N.  R.  Co. 
V.  HocTcer  (1901)  111  Ky.  70Y,  64  S.  W.  638. 

In  one  case  it  was  held  that,  if  the  plaintijEF  seeks  to  avail  himself 
of  the  damage  act,  providing  for  a  right  of  action  in  case  the  injured 
person  should  die,  he  must  prove  that  the  negligence  was  wilful; 
and  that,  unless  death  results,  the  common-law  rule  governs.  Cin- 
cinnati, N.  0.  &  T.  P.  B.  Co.  v.  Palmer  (1895)  98  Ky.  382,  33 
S.  W.  199  (in  this  case  separate  instructions  were  given  as  to  gross 
and  wilful  negligence.) 

In  another  case  it  was  laid  down  that  the  rule  that  a  servant  can- 
not recover  from  the  master  for  an  injury  caused  by  the  neglect  of 
his  fellow  servant  applies  as  well  to  an  action  under  the  statute  for 
wilful  neglect  as  to  a  common-law  action  for  neglect.  Edmonson 
V.  Kentucky  G.  B.  Co.  (1899)  105  Ky.  479,  49  S.  W.  200,  448, 
reversing  on  rehearing  (1898)  46  S.  W.  679. 

The  statute  has  been  construed  as  but  enlarging  the  common-law 
rule,  or  providing  a  remedy  unknown  to  the  common  law;  while, 
"at  the  same  time,  the  doctrine  of  the  text-books  as  to  the  liability 
of  'the  employer  for  the  acts  of  those  in  his  employment,  except  as  to 
the  degrees  of  negligence,  must  prevail."  Casey  v.  Louisville  &  N. 
B.  Co.  (1886)  84  Ky.  79. 

The  doctrine  of  common  employment  under  this  statute  is  not 
altered  by  the  Kentucky  Constitution  of  1891,  §  241,  providing 
generally  that  "whenever  the  death  of  a  person  shall  result  from  an 
injury  inflicted  by  negligence  or  wrongful  act,  then,  in  every  such 
case,  damages  may  be  recovered  for  such  death  from  the  corporations 
and  persons  so  causing  the  same."  Edmonton  v.  Kentucky  C.  B.  Co. 
(1899)  105  Ky.  479,  49  S.  W.  200,  448. 

That  there  was  no  such  alteration  was  assumed  in  Volz  v.  Chesa- 
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peake  &  0.  R.  Co.  (1893)  95  Ky.  188,  24  S,  W,  119,  thougli  the 
point  was  not  directly  raised. 

The  doctrine  of  dual  capacity  was  rejected  in  Illinois  C.  B.  Co.  v. 
Coleman  (1900)  22  Ky.  L.  Eep.  878,  59  S.  W.  13. 

Louisiana. — A  general  manager  is  a  vice  principal.  Mattise  v. 
Consumers'  Ice  Mfg.  Co.  (1894)  46  La.  Ann.  1535,  49  Am.  St. 
Eep.  356,  16  So.  400;  Bonnin  v.  Crowley  (1904)  112  La.  1025, 
36  So.  842. 

The  position  of  superior  employees  of  lower  grades  is  determined 
by  the  doctrine  of  the  Boss  Case,  as  it  was  understood  hy  some  courts 
before  it  was  explained  by  the  Baugh  Case  (§  1462,  ante), — that 
is  to  say,  as  being  very  nearly,  if  not  quite,  equivalent  to  the  doctrine 
of  superior  and  subordinate.  Liability  has  been  imposed  for  the 
negligence  of  the  following  employees : 

A  conductor.  Dohson  v.  New  Orleans  &  W.  B.  Co.  (1900)  52 
La.  Ann.  1127,  20  So.  670 ;  Van  Amburg  v.  Yichslurg,  8.  &  P.  B. 
Co.  (1885)  37  La.  Ann.  650,  55  Am.  Eep.  517;  Wilson  v.  Louis- 
iana &  N.  W.  B.  Co.  (1899)  51  La.  Ann.  1133,  25  So.  961. 

An  employee  supervising  the  work  of  taking  down  a  building. 
Faren  v.  Sellers  (1887)  39  La.  Ann.  1011,  4  Am.  St.  Eep.  256, 
3  So.  362. 

A  yard  master.  McOraw  v.  Texas  &  P.  B.  Co.  (1898)  50  La. 
Ann.  466,  69  Am.  St.  Eep.  450,  23  So.  461. 

A  section  foreman.  Wilson  v.  Banner  Lumber  Co.  (1902)  108 
La.  590,  32  So.  460. 

A  foreman  in  full  control  of  the  work  of  constructing  a  line  of 
telegraph.  Vicars  v.  Cumberland  Teleph.  &  Teleg.  Co.  (1900)  52 
La.  Ann.  2153,  28  So.  367. 

A  foreman  of  car  repairers.  Stucke  v.  Orleans  B.  Co.  (1898)  50 
La.  Ann.  188,  23  So.  342. 

A  foreman  superintending  the  loading  of  a  ship  was  treated  as  a 
vice  principal  in  Anderson  v.  Elder  (1901)  105  La.  672,  30  So.  120. 

A  savvyer  in  a  sawmill.  Evans  v.  Louisiana  Lumber  Co.  (1903) 
111  La.  534,  35  So.  736. 

An  employee  whose  duty  it  is  to  see  to  the  unloading  of  a  ship, 
and  who  has  charge  of  the  laborers  for  that  purpose,  is  not  a  fellow 
servant  of  the  laborers.  Ingham  v.  John  B.  Honor  Co.  (1905)  113 
La.  1040,  37  So.  963. 

An  employee  of  a  lumber  company,  having  sole  charge  of  the 
operations  of  a  logging  train,  is  not  the  fellow  servant  of  a  brakeman. 
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WilUams  v.  W.  R.  Pichering  Lumber  Co.  (1910)  125  La.  1087, 
136  Am.  St.  Eep.  365,  52  So.  167,  19  Ann.  Cas.  1244. 

A  sawyer  intrusted  with  the  duty  of  working  a  saw,  running  the 
log  carrier,  of  applying  the  steam  to  the  appliance,  and  of  turning 
logs,  is  a  vice  principal;  and  the  negligence  of  the  sawyer,  the  de- 
fendant's servant  in  charge  of  a  special  duty,  becomes  the  negligence 
of  the  defendant.  Evans  v.  Louisiana  Lumber  Co.  (1903)  111  La. 
534,  35  So.  736. 

Maine. — A  general  manager  is  a  vice  principal.  Mayhew  v.  Sul- 
livan Min.  Co.  (1884)  76  Me.  100;  Donnelly  v.  Booth  Bros.  &  H. 
I.  Oranite  Co.  (1897)  90  Me.  110,  37  Atl.  874;  Lasky  v.  Canadian 
P.  R.  Co.  (1891)  83  Me.  461,  22  Atl.  367;  Doughty  v.  Penobscot 
Log  Driving  Co.  (1884)  76  Me.  143  (arguendo). 

The  doctrine  of  departmental  control  was  recognized  in  Doughty 
V.  Penobscot  Log  Driving  Co.  (1884)  76  Me.  143. 

The  principle  that  mere  superiority  of  rank  does  not  constitute 
a  vice  principal  has  been  applied  in  the  case  of  the  following  em- 
ployees : 

A  road  master.  Lawler  v.  Androscoggin  R.  Co.  (1873)  62  Me. 
463,  16  Am.  Eep,  492. 

The  conductor  of  a  construction  train.  Cassidy  v.  Maine  C.  R. 
Co.  (1884)  76  Me.  488. 

The  foreman  of  a  locomotive  shop.  Beaulieu  v.  Portland  Co. 
(1860)  48  Me.  291. 

The  foreman  in  charge  of  the  "grinder"  crew  in  a  mill.  Cowan  v. 
Umbagog  Pulp  Co.  (1897)  91  Me.  26,  39  Atl.  340. 

A  foreman  superintending  the  digging  of  a  sewer  or  trench. 
Conley  v.  Portland  (1886)  78  Me.  217,  3  Atl.  658;  Dube  v.  Lew- 
iston  (1891)  83  Me.  211,  22  Atl.  112. 

The  foreman  of  a  gang  repairing  a  dam  for  a  lumber  company. 
Doughty  V.  Penobscot  Log  Driving  Co.  (1884)  76  Me.  143. 

Maryland. — It  seems  doubtful  whether  this  court  has  ever  really 
recognized  the  doctrine  that  even  general  managers  are  vice  prin- 
cipals. See  §  1458,  ante,  for  a  review  of  the  cases.  But  it  is  at 
least  certain  that  the  following  employees,  who  are  elsewhere  held 
to  be  departmental  vice  principals  in  some,  if  not  most,  jurisdictions, 
are  regarded  as  mere  servants: 

A  division  superintendent  in  full  control  of  his  section  of  a  rail- 
way. Norfolk  &  W.  R.  Co.  v.  Hoover  (1894)  79  Md.  253,  25 
L.E.A.  711,  47  Am.  St.  Eep.  392,  29  Atl.  994. 

The  yardmaster  of  a  company  engaged  in  manufacturing,  build- 
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ing,  and  repairing  cars,  whose  duty  it  was  to  receive  and  discharge 
cars,  and  to  tell  incoming  engines  on  which  tracks  to  go.  State  use 
of  Moret  v.  South  Baltimore  Carworlcs  (1904)  99  Md.  461,  58  Atl. 
447. 

The  master  mechanic  of  a  railway  company.  ShaucJc  v.  Northern 
C.  E.  Co.  (1866)  25  Md.  462. 

The  captain  of  a  tugboat  belonging  to  an  elevator  company.  Bal- 
timore Elevator  Co.  v.  Neal  (1886)  65  Md.  438,  5  Atl.  338. 

The  foreman  of  a  gravel  train.  O'Connell  v.  Baltimore  &  0.  R. 
Co.  (1863)  20  Md.  212,  83  Am.  Dec.  549. 

An  employee  superintending  the  construction  of  a  bridge,  with 
several  gang  foremen  under  him,  has  also  been  held  not  to  be  a  vice 
principal.    State  use  of  Hamelin  v.  Malster  (1881)  57  Md.  287. 

A  section  foreman.  Smith  v.  Philadelphia,  B.  &  W.  R.  Co. 
(1909)  111  Md.  274,  73  Atl.  818  (car  repairer  injured  by  failure 
to  set  out  flags). 

In  Maryland  Clay  Co.  v.  Goodnow  (1902)  95  Md.  330,  51  Atl. 
292,  afiirmed  on  rehearing  in  (1902)  95  Md.  344,  53  Atl.  427, 
the  court,  in  holding  that  the  defendant  was  not  liable  for  injuries 
which  might  have  been  due  to  the  negligence  of  a  superintendent  in 
building  a  trestle,  said:  "To  make  the  superintendent  a  vice  prin- 
cipal so  as  to  hold  the  master  liable  for  his  negligence,  the  latter  must 
relinquish  all  supervision  of  the  work,  and  intrust  not  only  the  sup- 
ervision and  direction  of  the  work,  but  the  selection  and  employment 
of  laborers  and  the  procuring  of  materials,  machinery,  etc.,  neces- 
sary for  the  service." 

Massachusetts. — The  decisions  in  this  state  are  clearer  and  more 
consistent  than  in  any  other,  as  they  proceed  upon  the  theory  that  no 
servant,  however  high  his  rank  and  complete  his  control  over  his 
master's  business,  is  ever  a  vice  principal  merely  by  virtue  of  his 
official  position.  Liability  has  been  denied  where  the  delinquents 
were  the  following  employees,  which  are  enumerated,  roughly  speak- 
ing, according  to  a  descending  scale: 

A  general  manager.  Alhro  v.  Agamam  Canal  Co.  (1850)  6  Cush. 
75;  King  v.  Boston  &  W.  R.  Corp.  (1851)  9  Gush.  112;  Floyd  v. 
Sugden  (1883)  134  Mass.  563;  Meehan  v.  Speirs  Mfg.  Co.  (1899) 
172  Mass.  375,  52  N".  E.  518. 

The  captain  of  a  ship.  Johnson  v.  Boston  Tow-Boat  Co.  (1883) 
135  Mass.  209,  46  Am.  Eep.  458. 

A  foreman  of  a  factory  (not  clear  whether  he  was  in  full  control). 
McOuerty  v.  Hale  (1894)  161  Mass.  51,  36  K  E.  682. 
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A  foreman  superintending  the  construction  of  a  building.  Sum- 
mersell  v.  Fish  (1875)  117  Mass.  312;  Duffy  v.  Upton  (1873)  11^ 
Mass.  544. 

The  foreman  of  the  work  in  the  yard  of  a  manufacturing  com- 
pany. Moody  V.  Hamilton  Mfg.  Co.  (1893)  159  Mass.  70,  38  Am. 
St.  Eep.  396,  34  N".  E.  185. 

A  foreman  superintending  the  digging  of  a  sewer  or  trench. 
Flynny.  Salem  (1883)  134  Mass.  351;  O'Connor  y.  Roberts  (1876) 
120  Mass.  227;  Zeigler  v.  Day  (1887)  123  Mass.  152. 

The  mate  of  a  ship.  Benson  v.  Ooodwin  (1888)  147  Mass.  237, 
17  N.  E.  517;  Kalleck  v.  Deering  (1894)  161  Mass.  469,  42  Am.  St. 
Rep.  421,  37  N.  E.  450. 

A  foreman  of  stevedores.  Daley  v.  Boston  &  A.  B.  Co.  (1888) 
147  Mass.  101,  16  JST.  E.  690. 

The  superintendent  of  blasting  at  a  quarry.  Kenney  v.  Shaw 
(1882)  133  Mass.  501. 

A  conductor.  Whitmore  v.  Boston  <&  M.  B.  Go.  (1890)  150  Mass. 
477,  23  K  E.  220. 

A  section  foreman.  Clifford  v.  Old  Colony  B.  Co.  (1886)  141 
Mass.  564,  6  K  E.  751. 

A  brakeman  in  charge  of  a  section  of  a  train  temporarily  divided. 
Hayes  v.  Western  B.  Corp.  (1849)  3  Cush.  270. 

A  mason  with  a  "tender"  working  under  him.  Kennedy  v.  Spring 
(1893)  160  Mass.  203,  35  K  E.  779. 

Michigan. — A  general  manager  is  a  vice  principal.  Quincy  Min. 
Co.  v.  Kitts  (1879)  42  Mich,  34,  3  N.  W.  240  {arguendo)  ;  Slater 
V,  Chapman  (1887)  67  Mich.  523,  11  Am.  St.  Eep.  593,  35  K  W. 
106;  Shumway  v.  Walworth  &  N.  Mfg.  Co.  (1894)  98  Mich,  411, 
57  K  W.  251;  Byan  v.  Bagaley  (1883)  50  Mich.  179,  45  Am.  Eep. 
35,  15  K  W,  72;  Harrison  v.  Detroit,  L.  &  N.  B.  Co.  (1890)  79 
Mich,  409,  7  L.E.A.  623,  19  Am.  St.  Eep.  180,  44  K  W.  1034 
(arguendo);  MUhqurne  v.  Arnold  Electric  Power  Station  Co.. 
(1905)  140  Mich.  316,  70  L.E.A.  600,  103  IST.  W.  821, 

The  doctrine  of  departmental  control  is  extended  somewhat  fur- 
ther in  this  state  than  the  decisions  of  the  Supreme  Court  of  the 
United  States  seem  to  warrant, — a  railway  company  having  been 
held  liable  for  the  negligence  not  only  of  a  division  superintendent 
{Town  v.  Michigan  C.  B.  Co.  [1890]  84  Mich,  214,  47  E".  W,  665)  ; 
and  of  a  train  despatcher  {Hunn  v.  Michigan  C.  B.  Co.  [1889]  78 
Mich.  513,  7  L.E.A.  500,  44  K  W,  502),  but  also  of  an  assistant 
road  master  {Harrison  v.  Detroit,  L.  &  N.  B.  Co.  [1890]  79  Mich. 
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409,  1  L.E.A.  623,  19  Am.  St.  Rep.  180,  44  IST.  W.  1034  [see  §  1463, 
ante]  ;  Palmer  v.  Michigan  C.  B.  Co.  [1892]  93  Micli.  363,  17 
L.E.A.  636;  32  Am.  St.  Rep.  507,  53  K  W,  397  [see  1461,  ante]; 
La  Barre  v.  Orwnd  Trunk  Western  R.  Co.  [1903]  133  Mich.  192, 
94  N.  W.  735)  ;  and  a  yard  master  {Lyttle  v.  Chicago  &  W.  M.  R. 
Co.  [1890]  84  Mich.  289,  47  N.  W.  571).  But  in  the  last  case  the 
negligence  was  a  breach  of  two  non-delegable  duties,  and  it  may  be 
that  decision  was  intended  to  be  based  on  that  ground  alone. 

In  some  of  its  decisions  this  court  has  contrived  to  come  very  near- 
the  superior  servant  doctrine;  but  they  are  susceptible  of  explana- 
tion on  another  footing.  Thus  in  one  case  it  was  broadly  laid  down 
that  "where  the  superior  servant,  by  means  of  an  authority  which 
he  exercises  by  delegation  of  the  master,  wrongfully  exposes  the  in- 
ferior servant  to  risks  and  injury,  the  master  must  respond ;"  and  on 
this  ground  a  railway  company  was  held  liable  for  the  act  of  a  con- 
ductor of  a  construction  train  in  ordering  a  young  and  inexperienced 
laborer  to  do  dangerous  work  outside  the  scope  of  his  employment. 
Chicago  &  N.  W.  R.  Co.  v.  Bayfield  (1877)  37  Mich.  205.  The 
effect  of  this  case!,  however,  is  greatly  restricted  by  the  remark  of  the 
same  court  in  Wheeler  v.  Berry  (1893)  95  Mich.  250,  54  I^T.  W. 
876,  in  commenting  on  this  case,  that  if  the  plaintiff  had  been  a  man 
of  full  age  and  experience,  and  familiar  with  the  work,  a  recovery 
could  not  have  been  sustained.  The  rationale  of  the  case,  therefore, 
is  rather  the  fact  that  the  risk  was  not  assumed,  than  the  superior 
position  of  the  servant.  Moreover,  the  order  had  reference  to  the 
performance  of  work  outside  the  scope  of  the  servant's  contractual 
duties,  and  it  would  seem  that,  under  such  circumstances,  all  courts, 
whether  they  accept  or  reject  the  superior  servant  doctrine,  hold 
the  master  responsible  wherever  the  injury  was  the  result  of  obedi- 
ence to  a  command  given  by  an  employee  controlling  the  injured 
servant,  irrespective  of  whether  such  employee  was  a  vice  principal 
or  not,  as  that  term  is  construed  in  other  connections.  See  §  1388, 
ante. 

In  Rodman  v.  Michigan  C.  R.  Co.  (1884)  55  Mich.  57,  54  Am. 
Eep.  348,  20  'N.  W.  788,  two  of  the  judges  in  an  equally  divided 
court  were  for  holding  a  railway  company  responsible  to  a  brake- 
man  for  the  negligence  of  a  conductor  in  undertaking  to  operate  an 
engine  himself.  The  ground  taken  by  Champlin,  J.,  for  himself 
and  his  colleague,  was  that  he  was  a  vice  principal,  as  being  charged 
with  a  non-delegable  duty,  conceived  to  be  imposed  on  the  company, 
of  seeing  that  the  men  under  his  control  were  performing  their  re- 
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spective  functions.  Such  a  theory,  if  it  is  strictly  and  literally  con- 
strued, leads  up  to  a  doctrine  practically  indistinguishable  from  that 
discussed  in  chapter  lxi.,  D,  ante.  But  here,  as  in  the  Bayfield 
Case  (1877)  37  Mich.  205,  supra,  the  language  used  is  to  be  con- 
strued with  reference  to  the  contention  of  the  plaintiff  that  he  was 
entitled  to  recover  on  the  ground  that  the  act  of  the  conductor  had 
subjected  him  to  risks  outside  the  scope  of  his  employment.  The 
very  broad  theory  laid  down  by  Champlin,  J.,  cannot,  it  seems,  be 
regarded  as  committing  him  to  the  doctrine  that  a  conductor  is  a 
vice  principal  under  ordinary  circumstances.  So  far  as  this  case, 
therefore,  decides  anything,  it  is  not  really  in  conflict  with  the  Mich- 
igan decisions,  infra,  declaring  a  conductor  to  be  a  fellow  servant  of 
his  subordinates.  But  the  facts  were  clearly  discussed  by  the  learned 
judge  from  a  standpoint  which  was,  to  some  extent,  at  least,  an  im- 
proper one.  The  duties  of  the  brakeman  were  in  no  respect  changed 
because  the  conductor  handled  the  engine  himself,  and  it  is  only  when 
there  is  such  a  change,  that  a  servant  can  be  said,  in  the  true  sense  of 
the  phrase,  to  be  exposed  to  risks  outside  his  employment.  The 
brakeman  in  this  case  was  precisely  in  the  same  position  as  if  any 
other  incompetent  person  had  done  what  the  conductor  did.  Even 
supposing  that  such  a  situation  might  import  liability,  that  liability 
would  clearly  be  predicated  on  a  ground  of  the  failure  to  have  a 
competent  engineer, — altogether  a  different  theory  from  the  one  put 
forward  by  Champlin,  J.  See  the  opinion  delivered  by  Cooley,  Ch. 
J.  A  subordinate  decision,  holding  the  conductor  of  a  construction 
train  to  be  a  vice  principal,  is  also  to  be  explained  as  an  illustration 
of  the  doctrine  applicable  in  regard  to  risks  outside  the  scope  of  the 
original  employment  Erickson  v.  Milwaukee,  L.  8.  &  W.  B.  Co. 
(1890)  83  Mich.  281,  47  IST.  W.  237. 

That  this  court  has  never  had  any  intention  of  adopting  the  su- 
perior servant  doctrine  is  put  beyond  controversy  by  its  refusal  to 
sustain  an  action  for  the  negligence  of  the  following  employees: 

The  captain  of  a  ship.  Caniff  v.  Blanchard  Nav.  Go.  (1887)  66 
Mich.  638,  11  Am.  St.  Eep.  541,  33  IST.  W.  744  (mate  injured). 

A  conductor.  La  Pierre  v.  Chicago  &  G.  T.  R.  Co.  (1894)  99 
Mich.  212,  58  JST.  W.  60;  Jarman  v.  Chicago  &  G.  T.  B.  Co.  (1893) 
98  Mich.  135,  57  IST.  W.  32. 

A  section  foreman.  Hammond  v.  Chicago  &  G.  T.  B.  Co.  (1890) 
83  Mich.  334,  47  N".  W.  965;  Timm  v.  Michigan  C.  B.  Co.  (1893) 
98  Mich.  226,  57  K  W.  116 ;  Gavigan  v.  Lake  Shore  &  M.  8.  B. 
Co.  (1896)  110  Mich.  71,  67  K  W.  1097. 
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The  foreman  of  a  ballasting  train  on  a  railway.  Schroeder  v. 
Flint  &  P.  M.  B.  Co.  (1894)  103  Mich.  213,  29  L.K.A.  321,  50  Am. 
St.  Eep.  354,  61  N.  W.  663. 

A  foreman  of  car  .repairers.  Peterson  v.  Chicago  &  N.  W.  B. 
Co.  (1887)  67  Mich.  102,  11  Am.  St.  Eep.  564,  34  N.  W.  260; 
McClure  v.  Detroit  Southern  B.  Co.  (1906)  146  Mich.  457,  109  ¥. 
W.  847. 

A  foreman  supervising  the  erection  of  an  elevator.  Andre  v. 
Winslow  Bros.  Elevator  Co.  (1898)  117  Mich.  560,  76  N.  W. 
86. 

A  shift  boss  in  a  mine.  Petaja  v.  Aurora  Iron  Min.  Co.  (1895) 
106  Mich.  463,  32  L.E.A.  435,  58  Am.  St.  Eep.  505,  64  K  W.  335, 
affirmed  on  rehearing  (1895)  106  Mich.  469,  32  L.E.A.  438,  58  Am. 
St.  Eep.  508,  66  K  W.  951. 

One  of  several  foremen  in  a  sawmill,  under  the  direction  of  the 
general  manager.  Lepan  v.  Hall  (1901)  128  Mich.  523,  87  K  W. 
619. 

The  foreman  of  a  sawmill.  Younggren  v.  /.  Stephenson  Co. 
(1907)  150  Mich.  488,  114  N.  W.  341. 

An  experienced  employee  engaged  in  setting  up  bridges  shipped  to 
him  in  a  knock-down  condition,  who  hires  the  men  necessary  to  do 
the  work.  Corey  v.  Joliet  Bridge  &  Iron  Co.  (1908)  151  Mich.  558, 
115  ISr.  W.  737. 

A  miner  does  not  become  a  vice  principal  merely  because,  by  reason 
of  seniority,  he  is  the  director  or  boss  of  the  operations.  Avihainen 
V.  Baltic  Min.  Co.  (1910)  160  Mich.  375,  136  Am.  St.  Eep.  443, 
125  K  W.  545. 

Minnesota. — A  foreman  in  full  control  of  the  work  of  remodeling 
the  interior  of  a  building  was  held  to  be  a  vice  principal  in  Barrett  v. 
Bea/rdon  (1905)  95  Minn.  425,  104  IST.  W.  309.  The  Carlson  Case  is 
cited  with  approval. 

Masters  are  held  liable  for  the  negligence  of  general  managers. 
Hessv.  Adamant  Mfg.  Co.  (1896)  66  Minn.  79,  68  K  W.  774. 

As  regards  departmental  managers,  the  language  used  in  Cooh  v. 
St.  Paul,  M.  &  M.  B.  Co.  (1885)  34  Minn.  45,  24  JST.  W.  311,  seems 
scarcely  susceptible  of  any  other  construction  than  that  a  railway 
company  is  liable  for  the  negligence  of  such  a  functionary.  Yet,  a 
few  years  before,  it  had  been  held  that  a  road  master  was  a  mere  serv- 
ant. Brown  v.  Winona  &  St.  P.  B.  Co.  (1880)  27  Minn.  162,  38 
Am.  Eep.  285,  6  N.  W.  484.  As  there  was  no  question  in  the  latter 
case  of  a  violation  of  any  duty  classed  among  those  that  are  non- 
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delegable,  it  would  seem  that  the  two  rulings  are  in  conflict,  unless, 
the  latter  one  may  be  supposed  to  have  had  reference  to  the  general 
road  master  of  the  line,  and  the  earlier  one  to  a  divisional  road 
master.  So  far  as  the  report  shows,  however,  such  a  ground  of  dif- 
ferentiation was  not  in  the  mind  of  the  court.  The  doctrine  of  the 
earlier  of  the  above  two  cases  was  again  applied  in  O'Neil  v.  Great 
Northern  B.  Co.  (1900)  80  Minn.  27,  51  L.R.A.  532,  82  K  W. 
1086 ;  but  here  again  the  precise  official  position  of  the  road  master 
is  not  apparent  from  the  report. 

Until  quite  recently  it  could  not  be  said  that  this  court  had  shown, 
any  tendency  toward  the  adoption  of  the  superior  servant  doctrine.. 
It  refused  to  allow  recovery  for  the  negligence  of  the  following  em- 
ployees : 

The  foreman  of  graders  on  one  of  the  sections  of  railroad  under 
construction.  Lindvall  v.  Woods  (1889)  41  Minn.  212,  4  L.E.A. 
T93,  42  K  W.  1020. 

An  assistant  engineer  supervising  graders.  Corneilson  v.  Eastern 
R.  Co.  (1892)  50  Minn.  23,  52  K  W.  224. 

A  foreman  subject  to  the  orders  of  a  yard  master.  Fraleer  v.  8t. 
Paul,  M.  &  M.  R.  Co.  (1884)  32  Minn.  54,  19  N".  W.  349. 

The  foreman  of  a  railway  roundhouse.  Oonsior  v.  Mirwiea/polis 
&  8t.  L.  B.  Co.  (1887)  36  Minn.  385,  31  K  W.  515. 

A  section  foreman.  Olson  v.  8t.  Paul,  M.  &  M.  R.  Co.  (1888)  38. 
Minn.  117,  35  IST.  W.  866.    As  to  road  masters,  see  above. 

But  the  case  of  Carlson  v.  Northwestern  Teleph.  Exch.  Co.  (1896) 
63  Minn.  438,  65  N.  W.  914,  seemed  to  foreshadow  a  new  departure. 
The  court  held  merely  that  a  foreman  in  charge  of  the  excavation  of 
a  ditch,  with  power  to  employ  and  discharge  subordinates,  was  a  vice 
principal  in  respect  to  the  act  of  ordering  a  laborer  to  work  in  a  place 
of  unusual  danger  in  the  ditch,  without  giving  him  proper  warning 
as  to  the  perils  to  which  he  would  be  exposed.  Upon  such  facts,  the 
case  may  obviously  be  kept  out  of  the  category  of  those  which  embody 
the  superior  servant  doctrine,  by  referring  the  ruling  to  the  con- 
ception of  a  breach  of  the  non-delegable  duty  of  instruction.  But  it 
will  be  seen  from  the  extract  from  the  opinion  which  was  quoted  in 
§  1449,  d,  ante,  that  the  decision  was  sustained  by  reasoning  which, 
if  carried  to  its  logical  conclusions,  would  render  the  mere  exercise 
of  a  power  of  control  a  test  of  representative  capacity.  It  remains 
to  be  seen  whether  the  court  will  take  any  further  steps  in  this  di- 
rection. In  O'Neil  v.  Great  Northern  R.  Co.  (1900)  80  Minn.  27, 
51  L.E.A.  532,  82  K  W.  1086,  there  is  an  unmistakable  reversioiT 
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of  the  doctrine  of  the  earlier  rulings  cited  above,  but  it  does  not  refer 
to  the  language  used  in  the  Carlson  Case. 

[Some  of  the  later  cases  apparently  revert  to  the  earlier  doctrine, 
and  the  master  was  held  not  liable  for  the  negligence  of  the  following 
servants : 

A  skip  boss  in  a  mine.  Renlund  v.  Commodore  Min.  Go.  (1903) 
89  Minn.  41,  99  Am.  St.  Kep.  534,  93  N.  W.  1057. 

An  engineer  in  general  charge  of  a  steam  shovel  and  gang  of  eight 
men  in  a  gravel  pit,  who  hired  and  discharged  the  men,  and  had 
full  control  of  the  operations  of  the  shovel.  Jemming  v.  Great  North- 
ern R.  Co.  (1905)  96  Minn.  302,  1  L.E.A.(E".S.)  696,  104  IST.  W. 
1079. 

The  foreman  of  a  press  room,  with  power  to  hire  and  discharge 
men.  Doerr  v.  Daily  News  Pub.  Co.  (1906)  97  Minn.  248,  106  IST. 
W.  1044. 

That  a  foreman  had  the  power  to,  and  did,  direct  the  progress  of 
the  work,  and  ordered  another  servant  to  do  a  particular  thing, 
whereby  the  servant  was  hurt,  does  not  make  the  foreman  a  vice  prin- 
•cipal.  Pasco  v.  Mirmeapolis  Steel  &  Machinery  Co.  (1908)  105 
Minn.  132,  18  L.K.A.(lSr.S.)  153,  117  N.  W.  479.] 

The  doctrine  of  dual  capacity  has  been  applied  in  Soutar  v.  Min- 
neapolis International  Electric  Co.  (1897)  68  Minn.  18,  70  N.  W. 
796;  Holtz  v.  Qreai  Northern  B.  Co.  (1897)  69  Minn.  524,  72  IST. 
W.  805.  As  to  its  limits,  see  O'Neil  v.  Oreai  Northern  B.  Co. 
(1900)  80  Minn.  27,  51  L.RA.  532,  82  K  W.  1086  (§  1476,  (a) 
■ante;  Comers  v.  WasKbwm-Crosly  Co.  (1903)  91  Minn.  105,  97 
]Sr.  W,  733;  Cody  v.  Longyear  (1908)  103  Minn.  116,  114  IST.  W. 
735. 

Mississippi. — In  this  state  Wilson  v.  Merry  (§  1457,  ante)  has 
been  expressly  approved  in  Lagrone  v.  Mobile  &  0.  R.  Co.  (1890) 
67  Miss.  592,  7  So.  432;  Eowd  v.  Mississippi  C.  B.  Co.  (1874) 
60  Miss.  178.  But,  of  these  cases,  the  first  merely  denied  liability 
for  the  negligence  of  a  section  foreman,  and  the  second  absolved  the 
■company  where  the  delinquent  was  a  conductor.  The  broad  rule 
impliedly  adopted  by  the  approval  thus  expressed  of  the  English 
decision  was,  therefore,  not  required  for  the  purposes  of  either  de- 
cision; and,  when  the  Constitution  of  1890,  §  193,  and  the  Code  of 
1892,  §  3559,  introduced  what  was  virtually  the  superior  servant  doc- 
trine, it  was  still,  perhaps,  an  open  question  whether  a  general  or  de- 
partmental manager  would  have  been  held  a  vice  principal  or  not. 
Missouri — In  the  earlier  decisions  in  this  state  we  find  the  su- 
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perior  servant  doctrine  categorically  rejected,  the  Ohio  rulings  (see 
post)  being  disapproved  in  McDermott  v.  Pacific  R.  Co.  (1860)  30 
Mo.  115  (denying  a  chief  engineer  of  a  railway  company  to  be  a  vice 
principal).  Rohback  v.  Pacific  R.  Co.  (1869)  43  Mo.  187.  These 
cases  were  approved  in  1873.  Brothers  v.  Cartter  (1873)  52  Mo. 
372,  14  Am.  Eep.  424,  where  it  was  laid  down  that  a  master  is  not 
liable  for  injuries  received  by  a  servant,  caused  by  the  negligence  of 
a  coservant,  unless  the  latter  is  not  possessed  of  the  ordinary  skill 
and  capacity  for  the  business  intrusted  to  him,  and  unless  his  em- 
ployment is  attributable  to  the  want  of  ordinary  care  on  the  part  of 
the  master. 

In  1876  a  conductor  was  held  to  be,  prima  facie,  a  mere  servant. 
McGowan  v.  8t.  Louis  &  I.  M.  R.  Co.  (1876)  61  Mo.  528,  as  was 
also  a  gang  foreman  of  carpenters  at  a  bridge.  Lee  v.  Detroit  Bridge 
&  Iron  Worhs  (1876)  62  Mo.  565;  while  in  Marshall  v.  Schricher 
(1876)  63  Mo.  308,  the  doctrine  is  laid  down,  upon  a  review  of  all 
the  previous  authorities  in  Missouri,  that  the  exercise  of  control 
does  not  make  the  employee  a  vice  principal  (foreman  of  blasting 
operations  held  a  mere  servant). 

The  law  remained  the  same  up  to  1879,  in  which  year  it  was  held 
erroneous  to  instruct  a  jury  to  the  effect  that  an  employee  acting  for 
and  in  the  employ  of  the  defendant  in  its  yard  at  B.,  his  duties  be^ 
ing  to  direct  and  control  assistant  brakemen  in  said  yard,  deceased 
being  one  of  such,  was  a  vice  principal.  Rains  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  (1879)  71  Mo.  164,  36  Am.  Rep.  459. 

The  case  which  may  be  said  to  mark  the  passage  from  a  rejection 
to  an  acceptance  of  the  superior  servant  doctrine,  which,  at  least  up 
to  quite  recently,  has  been  consistently  applied,  is  Bowling  v.  Alle^i 
(1881)  74  Mo.  13,  41  Am.  Eep.  298.  The  opinion  professes  to  rely 
upon  the  earlier  cases  in  Missouri;  but  in  view  of  their  plain  pur- 
port, as  set  forth  above,  it  is  impossible  to  claim  that  there  is  not  a 
complete  discontinuity  of  theories  at  this  stage  of  the  development 
of  the  law  in  that  state.  The  decision  was  that  the  master  was  liable 
for  the  consequence  of  obedience  to  the  order  of  a  foreman  in  charge  of 
the  construction  of  a  turntable,  whose  directions  the  general  super- 
intendent had  directed  the  plaintiff  to  follow.  From  a  perusal  of 
the  opinion,  it  seems  apparent  that  this  conclusion  was  reached  by 
a  dialectic  process  which  is  responsible  for  a  good  deal  of  faulty  j\i- 
dicial  ratiocination,  viz.,  indulging  the  assumption  that  because, 
among  the  various  grounds  for  denying  liability  in  a  previous  case, 
the  court  may  have  mentioned  the  absence  of  a  certain  element,  it 
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therefore  meant  to  commit  itself  to  the  doctrine  that,  if  that  element 
had  been  present,  its  decision  would  have  been  different.  When  the 
explicit  language  used  in  the  cases  above  cited  is  examined,  it  is 
submitted  that  there  is  no  sufficient  ground  for  inferring  that  the 
representative  capacity  of  the  foreman  in  this  instance  would  have 
been  conceded  at  any  earlier  period  in  this  state,  although  it  may 
have  been  noted  in  one  of  those  cases,  McGowan  v.  St.  Louis  £  I.  M. 
R.  Co.  (1876)  61  Mo.  528,  that  "there  was  no  proof  that  the  con- 
ductor had  the  superintendence  or  control  over  the  men,  or  the  work, 
or  power  to  provide  or  replace  the  machinery,"  and  in  another  of  the 
cases,  Marshall  v.  Scliricher  (1876)  63  Mo.  309,  that  "the  employer 
cannot  be  charged  with  the  negligence  of  one  who  was  merely  a  fore- 
man over  the  plaintiff,  not  engaged  in  a  distinct  department  of  the 
general  service,  but  in  the  same  work  with  plaintiff,  and  not  charged 
with  any  executive  duties  or  control  over  plaintiff  which  would  con- 
stitute him  the  agent  of  the  employer."  The  consideration  by  which 
the  court  seeks  to  fortify  its  conclusion  in  the  Dowling  Case,  viz., 
that,  as  the  superintendent  had  instructed  plaintiff  to  do  whatever 
the  foreman  might  order  him  to  do,  the  accident  was  in  effect  a  di- 
rect consequence  of  an  order  given  by  the  superintendent,  is  really 
of  no  importance.  That  it  cannot  be  conceded  to  bear  the  weight 
here  ascribed  to  it  is  at  once  apparent  if  we  remember  that  such  an 
instruction  is  impliedly  or  expressly  given  in  every  instance  where 
servants  are  working  under  foremen  of  the  lower  grades.  The  actual 
or  supposed  giving  of  such  an  instruction  may  possibly  be  adduced  as 
one  of  the  grounds  for  adopting  the  superior  servant  doctrine;  but 
it  cannot  be  made  to  serve  as  a  bridge  to  span  the  chasm  between 
that  doctrine  and  the  one  which  denies  the  possession  of  control  to  be 
a  test  of  representative  capacity. 

But,  however  this  case  may  be  explained,  it  is  certain  that  a  doc- 
trine involving  precisely  the  same  results  as  that  prevailing  in  Ohio, 
which  was  explicitly  repudiated  in  the  earlier  decisions,  has  been 
applied  in  a  large  number  of  cases.  Employers  have  been  held 
liable  for  the  negligence,  not  merely  of  the  higher  grades  of  em- 
ployees, such  as  a  master  mechanic  (Tahler  v.  Hannibal  &  St.  J.  R. 
Co.  [1887]  93  Mo.  79,  5  S.  W.  810)  but  also  for  the  default  of 
such  servants  as  a  foreman  in  charge  of  a  roundhouse  (Dayharsh  v. 
Hannibal  &  St.  J.  R.  Co.  [1890]  103  Mo.  570,  23  Am.  St.  Kep.  900, 
15  S.  W.  554;  a  street  railway  bam  foreman  (Bien  v.  St.  Louis 
Transit  Co.  [1904]  108  Mo.  App.  399,  83  S.  W.  986)  ;  a  conductor 
(Miller  v.  Missouri  P.  R.  Co.   [1891]   109  Mo.  350,  32  Am.  St 
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Eep.  673,  19  S.  W.  58  [see,  however,  the  Orattis  Case  (1899)  153 
Mo.  380,  48  L.E.A.  399,  7Y  Am.  St.  Eep.  721,  55  S.  W.  108, 
infra,'])  ;  a  roadmaster  (Hoke  v.  St.  Louis,  K.  &  N.  B.  Co.  [1885] 
88  Mo.  360;  Foster  v.  Missouri  P.  B.  Co.  [1893]  115  Mo.  165,  21 
S.  W.  916)  ;  a  division  road  master  (Browning  v.  Wabash  Western 
B.  Co.  [1894]  124  Mo.  55,  24  S.  W.  731,  27  S.  W.  644)  ;  a  yard 
master  (Benfro  v.  Chicago,  B.  I.  &  P.  B.  Co.  [1885]  86  Mo.  302)  ; 
a  foreman  of  a  switching  crew  (Taylor  v.  Missouri  P-  B.  Go.  [1891] 
—  Mo.  — ,  16  S.  W.  206) ;  a  section  foreman  (Schroeder  v.  Chicago 
&  A.  B.  Co.  [1891]  108  Mo.  322,  18  L.E.A.  827,  18  S.  W.  1094; 
Doss  V.  Missouri,  K.  &  T.  B.  Co.  [1909]  135  Mo.  App.  643,  116  S. 
W.  458 ;  Samhos  v.  Cleveland.  C.  C.  &  8t.  L.  B.  Co.  [1908]  13-f. 
Mo.  App.  460,  114  S.  W.  567;  and  the  other  cases  cited  in  §  1452, 
note  2,  subd.  [f  ] ) ;  a  foreman  of  car  repairers  (Moore  v.  Wabash,  St. 
L.  &  P.  B.  Co.  [1885]  85  Mo.  588;  Benfro  v.  Chicago,  B.  I.  &  P- 
B.  Co.  [1885]  86  Mo.  302)  ;  a  foreman  of  gang  loading  railway  cars 
(Higgins  v.  Missouri  P.  B.  Co.  [1891]  43  Mo.  App.  547;  Proctor 
V.  Missouri,  K.  &  T.  B.  Co.  [1890]  42  Mo.  App.  124) ;  a  foreman 
of  a  gang  constructing  a  turntable  (DowUng  v.  Allen  [1881]  74  Mo. 
13,  41  Am.  Eep.  298  [1885]  88  Mo.  293)  ;  a  foreman  of  a  gang  re- 
moving the  roof  of  a  building  (Sullivan  v.  Hannihal  &  St.  J.  B.  Co. 
[1891]  107  Mo.  66,  28  Am.  St.  Eep.  388,  17  S.  W.  748)  ;  a  foreman 
in  charge  of  the  removal  of  an  embankment  (Bradley  v.  Chicago, 
M.  &  St.  P.  B.  Co.  [1896]  138  Mo.  293,  39  S.  W.  763)  ;  one  of  sev- 
eral subordinate  foremen  in  a  quarry  (Cox  v.  Syenite  Granite  Co. 
[1890]  39  Mo.  App.  424)  ;  a  foreman  at  a  foundry  in  charge  of  the 
•work  of  unloading  barges  (Devany  v.  Vulcan  Iron  Works  [1877] 
4  Mo.  App.  236)  ;  a  foreman  supervising  excavation  of  reservoir 
{Hall  V.  St.  Joseph  Water  Co.  [1892]  48  Mo.  App.  356). 

The  authority  of  these  decisions,  however,  seems  to  be  greatly 
shaken  by  a  later  case  in  which  it  was  held  that  a  conductor  was 
prima  facie  a  mere  fellow  servant  of  an  engineer  and  fireman,  and 
that  it  was  therefore  error  to  instruct  the  jury  on  the  theory  that  he 
was  a  vice  principal  in  charge  of  a  department.  Orattis  v.  Kansas 
City,  P.  &  O.  B.  Co.  (1900)  153  Mo.  380,  48  L.E.A.  399,  77  Am. 
St.  Eep.  721,  55  S.  W.  108  (signal  to  go  ahead).  This  ruling  em- 
bodies the  precise  doctrine  of  the  McOowan  Case  (1876)  61  Mo.  528,' 
which  was  in  fact  relied  upon  by  the  court,  and,  in  view  of  the  long 
line  of  cases  just  cited,  must  be  regarded  as  one  of  the  most  extraordi- 
nary examples  of  a  judicial  volte-face  which  can  be  produced  from 
the  reports.       The  decisions  which  had  laid  down  in  such  clear  and 
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unambiguous  terms  that  all  superior  servants  were  vice  principals 
were  quietly  ignored,  and  the  decision  is  based  apparently  upon  the 
ground  that,  because  it  is  practically  impossible  to  determine  vfhat 
are  departments  of  the  service  within  the  meaning  of  the  doctrine 
which  declares  that  when  they  are  different,  there  is  no  common  em- 
ployment (see  chapter  lx.,  C,  ante),  it  is  therefore  preferable  to 
adopt  some  other  test  of  representative  capacity  than  that  which  de- 
pends on  the  question  whether  the  delinquent  was  a  head  of  a  de- 
partment. But  there  are  two  obvious  flaws  in  this  singular  argument. 
In  the  first  place,  there  is  no  warrant  in  the  cases,  as  they  stand,  for 
saying  that  the  departments  with  which  the  doctrine  of  departmental 
control  is  concerned  (chapter  lxi.,  F  ante)  have  been  conceived  of 
as  being  coextensive  or  identical  with  the  departments  the  diversity  of 
which  takes  the  delinquent  and  injured  servants  out  of  the  category 
of  coemployees.  This  is  a  point  which  no  judge  has  yet  undertaken 
to  elucidate,  and  as  long  as  it  remains  in  obscurity  it  cannot  legiti- 
mately be  made  the  basis  of  any  argument  like  that  of  the  Missouri 
court.  So  far  as  any  reasonably  precise  inferences  can  be  drawn  from 
a  comparison  of  the  two  kinds  of  departments,  it  seems  most  prob- 
able that,  if  there  should  ever  be  any  necessity  to  decide  the  matter, 
it  would  be  found  that  they  do  not  connote  coextensive  subdivisions 
of  the  master's  business.  But  such  an  investigation  would  be  a  frivo- 
lous waste  of  time  and  labor,  for  it  is  much  better  to  regard  the 
word  "department"  as  at  best  a  rough  means  of  identifying  the  con- 
ception to  which  it  is  intended  to  refer  the  master's  responsibility, 
and  to  determine  that  responsibility  by  means  of  the  tests  supplied 
by  the  elementary  considerations  for  which,  according  to  circum- 
stances, the  word  may  stand. 

In  the  second  place,  the  introduction  of  the  conception  of  head- 
ship of  department  was  wholly  irrelevant  in  a  state  in  which  the  su- 
perior servant  doctrine  had  been  so  unreservedly  adopted.  The 
error  of  the  trial  court  in  this  respect  was  obvious,  and,  in  view  of 
the  earlier  decisions,  the  proper  course  would  have  been  simply  to 
declare  the  essential  incorrectness  of  the  charge  in  this  regard. 

[From  the  decisions  rendered  since  the  foregoing  criticism  upon 
the  Grattis  Case  was  written  for  the  first  edition  of  this  treatise,  it 
would  seem  that  that  case  is  to  be  regarded  merely  as  a  temporary 
departure — scarcely  intelligible,  if  it  was  such — ^from  the  general 
current  of  authority  in  Missouri. 

In  Eoerner  v.  8t.  Louis  Car  Co.  (1908)  209  Mo.  141,  17  L.R.A. 
CN.S.)  292,  107  S.  W.  481,  Gantt,  Ch.  J.,  observed  that,  while  the 
M.  &  S.  Vol.  IV.— 275. 
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departmental  doctrine,  was  strongly  criticized  in  the  Graitis  Case,  a 
careful  examination  of  it  would  show  that  the  final  conclusion  was 
that  the  engineer  and  fireman  on  the  train  in  that  case  were  fellow 
servants,  and  that  the  negligence  of  the  engineer  was  the  sole  cause 
of  the  injury  to  the  fireman,  and  that  the  master  was  not  liable  for  the 
negligence  of  the  engineer.  ...  So  viewed,  the  decision 
.  .  .  did  not  overturn  any  of  the  decisions  which  we  have  cited 
for  the  purpose  of  showing  what  the  views  of  this  court  have  been  as 
to  who  are  and  who  are  not  fellow  servants  in  this  state."  As  an  at- 
tempt to  demonstrate  that  the  continuity  of  the  doctrine  was  not 
really  broken  by  the  decision,  this  explanation  is  not  lacking  in  in- 
genuity. Manifestly,  however,  it  wholly  failed  to  cope  with  the  main 
difficulty,  viz.j  that  in  the  earlier  case  there  was  a  distinct  ruling  to 
the  effect  that  a  conductor  was  prima  facie  a  mere  fellow  servant 
of  an  engineer  and  fireman.  It  seems  to  be  utterly  impossible  to 
reconcile  such  a  statement  with  the  position  which  the  court  had  pre- 
viously taken. 

So,  it  has  been  held  that  the  master  was  liable  for  the  negligence  of 
the  following  servants : 

A  mine  boss  (Bane  v.  Irwin  [1903]  172  Mo.  306,  72  S.  W.  522; 
Hagan  v.  Gibson  Min.  Go.  [1908]  131  Mo.  App.  386,  111  S.  W. 
608)  ;  a  foreman  in  control  of  the  underground  work  in  a  mine  {Car- 
ter v.  Baldwin  [1904]  107  Mo.  App.  218,  81  S.  W.  204)  ;  the  fore- 
man of  a  woodworking  shop  (Hollweg  v.  Bell  Teleph.  Co.  [1906] 
195  Mo.  149,  93  S.  W.  262)  ;  the  foreman  of  a  gang  of  men  in  a 
warehause  (Burhhard  v.  A.  Leschen  &  Sons  Rope  Co.  [1909]  217 
Mo.  466,  117  S.  W.  35)  ;  a  foreman  of  a  crew  engaged  in  construct- 
ing a  building  {Kelly  v.  Stewart  [1902]  93  Mo.  App.  47)  the 
foreman  of  a  railroad  construction  crew  {Haworth  v.  Kansas  City 
Southern  B.  Co.  [1902]  94  Mo.  App.  215,  68  S.  W.  Ill)  ;  a  fore- 
man of  a  bridge  construction  gang  (Depuy  v.  Chicago,  R.  I.  &  P.  R. 
Co.  [1904]  110  Mo.  App.  110,  84  S.  W.  103 ;  an  employee  in  charge 
at  night  of  the  men  in  an  ice  factory  {Fox  v.  Jacoh  Bold  Packing  Co. 
[1902]  96  Mo.  App.  173,  70  S.  W.  164) ;  employee  placed  in  charge 
of  two  other  men  unloading  cars  {Stephens  v.  Deatherage  Lumber  Co. 
[1903]  98  Mo.  App.  365,  73  S.  W.  291)  ;  a  shift  boss  in  a  mill 
{Hunt  v.  Desloge  Consol.  Lead  Co.  [1904]  104  Mo.  App,  377.  79 
S.  W.  710)  ;  a  foreman  in  laying  gas  mains  {Wiley  v.  St.  Joseph 
Gas  Co.  [1908]  132  Mo.  App.  380,  111  S.  W.  1185)  ;  a  "straw  boss" 
acting  in  place  of  regular  foreman  of  building  gang,  at  latter's  re- 
quest {Barrett  v.  Missouri,  K.  &  T.  R.  Co.  [1909]  138  Mo.  App. 
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135,  119  S.  W.  980)  ;  a  foreman  in  charge  of  a  large  wagon  used  to 
transport  vehicles  (Mclntyre  v.  Tehhetts  [1909]  140  Mo.  App.  116, 
120  S.  W.  621). 

An  employee  whose  duty  it  is  to  direct  and  control  workmen  under 
him  is  held  to  be  a  vice  principal  as  to  the  work  intrusted  to  him. 
Smith  V.  American  Car  &  Foundry  Co.  (1906)  122  Mo.  App.  610, 
99  S.  W.  790.J 

In  the  following  cases  the  master  was  held  liable  for  the  acts  of  a 
general  manager  or  other  employee  in  full  control  of  a  business  or 
an  independent  piece  of  work:  Brothers  v.  Cartter  (1873)  52  Mo. 
372,  14  Am.  Eep.  424;  Whalen  v.  Centenary  Church  (1876)  62 
Mo.  326;  Oormly  v.  Vulcam,  Iron  Worhs  (1876)  61  Mo.  492;  Dow- 
ling  v.  Allen  (1881)  74  Mo.  13,  41  Am.  Eep.  298;  Hyatt  v.  Hanni- 
bal &  St.  J.  R.  Co.  (1885)  19  Mo.  App.  294. 

The  doctrine  of  dual  capacity  was  recognized,  obiter,  in  Moore  v. 
Wabash,  St.  L.  &  P.  E.  Co.  (1885)  85  Mo.  588;  Rowland  v.  Mis- 
souri P.  R.  Co.  (1886)  20  Mo.  App.  463. 

In  Fogarty  v.  St.  Louis  Transfer  Co.  (1904)  180  Mo.  490,  79  S. 
W.  664,  1  Ann.  Oas.  136,  the  court  unequivocally  stated  that  the 
dual-capacity  doctrine  prevailed  in  that  state. 

But  the  actual  rulings  on  the  subject  confine  its  operation  within 
very  narrow  limits.  Dayharsh  v.  Hannibal  &  St.  J.  R.  Co.  (1890) 
103  Mo.  670,  23  Am.  St.  Eep.  900,  15  S.  W.  554;  Hutson  v.  Mis- 
souri P.  R.  Co.  (1892)  50  Mo.  App.  300;  Russ  v.  Wabash  Western 
R.  Co.  (1892)  112  Mo.  45,  18  L.E.A.  823,  20  S.  W.  472;  Hugh- 
lett  V.  Ozarh  Lumber  Co.  (1893)  53  Mo.  App.  87;  Mclntyre  v. 
Tebbeits  (1909)  140  Mo.  App.  116,  120  S.  W.  621. 

As  to  the  significance  in  this  state  of  the  possession  or  nonposses- 
sion  of  the  power  of  discharge,  see  §  1451,  ante. 

Montana. — In  1896  it  was  held  that  the  effect  of  the  adoption  of 
the  new  constitution  was  to  abrogate  the  Compiled  Stat.  1887,  §  697, 
which,  while  the  state  was  still  under  territorial  government,  had 
introduced  a  rule  of  liability  virtually  the  same  as  the  superior  serv- 
ant doctrine.  Criswell  v.  Montana  C.  R.  Co.  (1896)  18  Mont.  167, 
33  L.E.A.  554,  44  Pac.  525.  This  ruling  reversed  the  judgment  in 
the  same  case  ([1895]  17  Mont.  189,  42  Pac.  767)  by  which  lia- 
bility had  been  imposed  for  the  negligence  of  a  conductor,  on  the 
supposition  that  the  rights  of  the  plaintiff,  a  brakeman,  were  de- 
termined by  the  provisions  of  the  act.  Under  the  common-law  prin- 
ciples thus  restored  to  operation,  it  has  been  held  that  no  action  can 
be  sustained  for  the  negligence  of  a  section  foreman.     Hastings  v. 
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Montcma  Union  R.  Co  (1896)  18  Mont.  493,  46  Pac.  264.  Or  of  a 
foreman  of  a  gang  assisting  regular  section  crews  as  occasion  required. 
Goodwell  V.  Montana  C.  R:  Co  (1896)  18  Mont.  293,  45  Pac.  210. 
Or  of  a  shift  boss.  Thurman  v.  Pittsburg  &  M.  Copper  Co.  (1910) 
41  Mont.  141, 108  Pac.  588. 

An  employee  at  the  head  of  the  operating  department  of  a  mine, 
authorized  to  hire  and  discharge  the  men,  and  direct  them  where, 
when,  and  how  to  work,  and  whose  authority  was  not  altered  by 
the  presence  of  the  owner,  is  a  vice  principal.  Allen  v.  Bell  (1905) 
32  Mont.  69,  Y9  Pac.  582.  To  the  same  effect,  Poor  v.  Madison 
River  Poiver  Co.  (1909)  38  Mont.  341,  99  Pac.  947  (the  super- 
intendent of  a  power  station)  ;  Hill  v.  Nelson  Coal  Co.  (1909)  40 
Mont.  1,  104  Pac.  876  (a  mine  foreman  in  full  control  of  the  mine)  ; 
Gregory  v.  Chicago,  M.  &  St.  P.  B.  Co.  (1911)  42  Mont.  551,  113 
Pac.  1123  (superintendent  of  construction  of  railroad  buildings). 

Nebraska. — In  this  state  the  superior  servant  doctrine  prevails, 
and  employers  have  been  held  liable  for  the  negligence,  not  only  of 
general  managers  (Crystal  Ice  Co.  v.  Sherloch  [1893]  37  ISTeb.  19, 
55  N".  W.  294),  but  also  of  the  following  employees: 

The  foreman  in  charge  of  a  gravel  train.  Union  P.  B.  Co.  v. 
Doyle  (1897)  50  ISTeb.  555,  70  IST.  W.  43. 

The  conductor  of  a  work  train.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
V.  Lundstrom  (1884)  16  ISTeb.  254,  49  Am.  Kep.  718,  20  JST.  W. 
198  ;  Burlington  &  M.  River  R.  Co.  v.  Croclcett  (1886)  19  ISTeb.  138, 
26  1ST.  W.  921. 

A  conductor.  Clark  v.  Hughes  (1897)  61  Neb.  780,  71  N".  W. 
776. 

A  car  repairer  deputed  to  instruct  a  new  workman.  Chicago,  B. 
&  Q.  R.  Co.  V.  Sullivan  (1889)  27  ISTeb.    679,  43  1ST.  W.  415. 

The  foreman  of  a  gang  repairing  structures  along  a  railway.  Sioux 
City  &  P.  R.  Co.  V.  Smith  (1888)  22  N'eb.  775,  36  K  W.  285. 

A  gang  foreman  under  an  electric  company.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  v.  Baldwin  (1901)  62  ITeb.  180,  87 
N.  W.  27. 

The  foreman  supervising  the  construction  of  a  power  house.  Bell 
V.  Rocheford  (1907)  78  Neb.  304,  126  Am.  St.  Eep.  595,  110  K 
W.  646,  113  K  W.  157. 

The  foreman  of  a  pile  driving  crew.  Fremont,  E.  &  M.  Yalley 
R.  Co.  V.  Leslie  (1894)  41  Neb.  159,  59  N.  W.  559. 

A  foreman  in  a  foundry.  Benak  v.  Paxton  &  V.  Iron  Works 
(1910)  85  Neb.  836,  124  N.W.  461. 
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The  doctrine  of  dual  capacity  was  repudiated  in  Crystal  Ice  Co. 
V.  Sherlock  (1893)  37  Neb.  19,  55  K  W.  294;  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  v.  Baldwin  (1901)  62  ISTeb.  180,  87 
W.  W.  27  (for  facts  in  both  cases,  see  §  1473,  ante). 

New  Hampshire. — A  general  manager  is  possibly  regarded  as  a 
vice  principal.  See  Griffin  v.  Glen  Mfg.  Co.  (1891)  67  K  H.  287, 
30  Atl.  344.    But  the  evidence  here  was  held  not  to  show  negligence. 

There  is  no  liability  for  the  negligence  of  the  lower  grades  of  su- 
perior servants — as  a  section  foreman.  Hanley  v.  Grand  Trunk  B. 
Co.  (1882)  62  K  H.  274. 

New  Jersey. — The  question  whether  general  managers  are  vice 
principals  has  been  discussed  in  §  1458,  ante,  where  it  has  also  been 
pointed  out  that  the  doctrine  of  non-delegability  of  duties  has  been 
applied  to  an  unwonted  set  of  facts  in  one  case. 

There  is  no  liability  for  the  negligence  of  the  following  superior 
servants  of  lower  grades  than  general  managers : 

A  foreman  in  full  charge  of  the  work  of  constructing  a  sewer. 
Curley  v.  Hoff  (1899)  62  K  J.  L.  758,  42  Atl.  731;  approving 
Wilson  V.  Merry  (§  1457,  ante). 

The  foreman  engaged  in  constructing  a  sewer.  Bocco  v.  F.  A. 
Gillespie  Co.  (1906)  73  K  J.  L.  591,  64  Atl.  117. 

A  foreman  of  driller  in  a  mine.  Gilmore  v.  Oxford  Iron  &  Nail 
Co.  (1892)  55  K  J.  L.  39,  25  Atl.  707. 

A  foreman  superintending  the  erection  of  a  gas-holder.  McLaugh- 
lin v.  Camden  Iron  Works  (1897)  60  K  J.  L.  557,  38  Atl.  677. 

A  foreman  supervising  the  building  of  a  boat,  and  working  with 
his  stibordinates.  Olsen  v.  Nixon  (1898)  61  ¥.  J.  L.  671,  40  Atl. 
694. 

A  "district  manager"  of  a  telephone  company,  in  charge  of  a  crew 
stringing  wires.  Knutter  v.  New  York  &  N.  J.  Teleph.  Co,  (1902) 
67  N.  J.  L.  646,  58  L.E.A.  808,  52  Atl.  565. 

The  foreman  of  a  gang  of  trackmen.  Cicalese  v.  Lehigh  Valley  B. 
Co.  (1908)  75  ]Sr.  J.  L.  897,  69  Atl.  166. 

An  engineer  running  a  hod-hoisting  elevator.  Longa  v.  Stanley 
Hod  Elevator  Co.  (1903)  69  K  J.  L.  31,  54  Atl.  251. 

In  Curley  v.  Hoff  (1899)  62  K  J.  L.  758,  42  Atl.  731,  it  was 
said  that  the  statement  of  the  court  in  Van  Sieenburgh  v.  Thornton 
(1895)  58  N.  J.  li.  160,  33  Atl.  380,  that  the  master  was  liable  for 
the  negligence  of  the  boss  foreman,  was  really  not  relevant,  the  real 
ground  of  liability  being  the  master's  knowledge  of  the  conditions. 

New  Mexico. — A  section  foreman  is  not  a  vice  principal.    Atchi- 
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son,  T.  &  S.  F.  R.  Co.  v.  Martin  (1893)  1  K  M.  158,  34  Pac.  536, 
affirmed  in  (1897)  166  U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct.  Kep. 
603.  Nor  is  a  pitTboss  of  a  mine,  working  under  a  general  superin- 
tendent. Deserant  v.  CerriUos  Coal  R.  Co.  (1898)  9  N.  M.  495, 
55  Pac.  290. 

New  York. — The  doctrine  that  a  general  manager  is  a  vice  prin- 
cipal was  fully  recognized  in  Malone  v.  Hathaway  (1876)  64  N.  Y. 
5,  21  Am.  Kep.  573;  Corcoran  v.  Holbrook  (1875)  59  K  T.  517, 

17  Am.  Eep.  3QQ  ■,Iiussey  v.  Goger  (1889)  112  IST.  Y.  614,  3  L.E.A. 
559,  8  Am.  St.  Eep.  787,  20  K  E.  556;  Eagan  v.  Tucker  (1879) 

18  Hun,  347;  Fort  v.  Whipple  (1877)  11  Hun,  586.  Possibly  in 
these  last  two  cases  the  essential  ground  of  the  decision  may  really 
have  been  the  breach  of  a  non-delegable  duty;  but  as  they  antedate 
Crispin  v.  BahUtt  (1880)  81  IST.  Y.  516,  37  Am.  Eep.  521,  they  are 
more  probably  intended  as  applications  of  the  doctrine  accepted  in 
the  three  rulings  of  the  court  of  appeals  cited  above.  Whether  this 
is  so  or  not,  it  is  clear  that  the  operation  of  that  doctrine  is  consider- 
ably circumscribed  by  the  case  just  cited.  See  §§  1472,  1476,  ante. 
The  decision  in  Pantzar  v.  Tilly  Foster  Iron  Min.  Co.  (1885)  99 
]Sr.  Y.  368,  2  ISr.  E.  24,  holding  the  defendant  liable  for  the  negli- 
gence of  its  general  superintendent,  is  really  based  upon  the  theory 
that  the  non-delegable  duty  of  inspection  was  violated. 

The  terminology  appropriate  to,  and  usually  associated  with,  the 
doctrine  of  departmental  control,  is  not,  so  far  as  the  writer  knows, 
found  in  the  New  York  reports,  but  there  are  some  rulings  bearing 
upon  the  subject. 

In  1868  it  was  held  that  a  railway  company  was  not  liable  for  the 
negligence  of  its  superintendent  of  bridges.  Warner  v.  Erie  R.  Co. 
39  N.  Y.  468.  But  the  conclusion  was  based  on  arguments  which 
would  preclude  recovery  for  the  negligence  of  any  agents  of  a  com- 
pany except  the  directors  (see  §  1458,  ante),  and  is  therefore  incon- 
sistent with  the  cases  as  to  general  managers,  cited  above. 

In  Brick  v.  Rochester,  N.  Y.  &  P  R.  Co.  (1885)  98  N.  Y.  211, 
the  delinquent  was  superintending  the  reconstruction  of  an  old  road, 
and,  from  his  functions  as  stated,  would  undoubtedly  have  been  held 
in  some  jurisdictions  to  be  a  departmental  manager.  But  the  ease 
actually  turned  on  the  nature  of  the  negligent  act.    See  §  1472.  a.nte. 

In  McCampbell  v.  Cunard  S.  S.  Co.  (1893)  69  Hun,  131,  23  N.  Y. 
Supp.  477,  a  dock  superintendent  of  a  steamship  company  was  treated 
as  a  vice  principal,  but  this  decision  was  reversed  in  (1895)  144  JST. 
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Y.  552,  39  N.  E.  637,  on  the  ground  of  the  character  of  the  negligent 
act. 

In  another  case  a  railway  company  was  held  liable  for  the  negli- 
gence of  the  superintendent  of  its  grain  elevator.  McGovern  v.  Cen- 
tral Vermont  B.  Co.  (1890)  123  IST.  Y.  281,  25  N.  E.  373;  hut  here 
the  real  rationale  of  the  decision  was  the  breach  of  the  non-delegable 
duty  of  inspecting  the  place  of  work. 

A  telegraph  operator  has  been  held  not  to  be  a  vice  principal,  as  he 
merely  has  to  exercise  some  discretion  within  a  department.  MonOr 
ghan  v.  New  York  0.  &  H.  B.  B.  Co.  (1887)  45  Hun,  113. 

In  this  state  the  superior  servant  doctrine  has  never  obtained  the 
slightest  footing.  Employers  have  been  held  not  liable  for  the  negli- 
gence of  the  following  employees  below  the  rank  of  general  managers : 

A  wreck  master.  Beilfus  v.  New  York,  L.  E.  &  W.  B.  Co.  (1883) 
29  Hun,  556. 

A  yard  master.  McCosker  v.  Long  Island  B.  Co.  (1881)  84  K  Y. 
77. 

A  conductor.  Sherman  v.  Bochester  &  8.  B.  Co.  (1853)  15  Barb. 
574  (1858)  17  K  Y.  153;  Wooden  v.  Western  N.  Y.  &  P.  B.  Co. 
(1895)  147  ]Sr.  Y.  508,  42  IST.  E.  199,  reversing  (1891)  43  K  Y.  S. 
R  218,  16  K  Y.  Supp.  841  (1892)  46  K  y.  g.  e.  77^  is  K  Y. 
Supp.  768. 

A  locomotive  engineer.  Watts  v.  Beard  (1897)  18  App.  Div.  243, 
45  N.  Y.  Supp.  873  (foreman  injured). 

A  section  foreman.  Barringer  v.  Delaware  &  H.  Canal  Co.  (1879) 
19  Hun,  216. 

A  foreman  of  car  repairers.  Keenan  v.  New  York,  L.  E.  &  W.  B. 
Go.  (1895)  145  N.  Y.  190,  45  Am.  St.  Eep.  604,  39  K  E.  711. 

A  foreman  superintending  the  construction  of  a  building.  Kiffln 
V.  Wendt  (1899)  39  App.  Div.  229,  57  N.  Y.  Supp.  109. 

The  foreman  of  a  gang  of  laborers  engaged  in  hoisting  bales  of 
licorice  into  the  third-story  window  of  defendant's  warehouse.  Lynch 
V.  Bush  Co.  (1903)  89  App.  Div.  286,  85  N.  Y.  Supp.  905,  affirmed 
in  (1905)  180  K  Y.  547,  73  N.  E.  1126. 

A  division  superintendent  of  railway  bridges.  Neubauer  v.  New 
York,  L.  E.  &  W.  B.  Co.  (1885)  101  K  Y.  607,  4  K  E,  125 ;  Wag- 
ner V.  New  York,  C.  &  St.  L.  B.  Co.  (1902)  76  App.  Div.  552,  78 
IS.  Y.  Supp.  696  (derrick  fell  over). 

A  foreman  supervising  the  construction  of  a  bridge  arch.  Eofnagle 
V.  New  York  C.  &  H.  B.  B.  Co.  (1874)  55  K  Y.  608. 
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A  gang  foreman  on  a  bridge.  Ludlow  v.  Groion  Bridge  &  Mfg.  Co. 
(1896)  11  App.  Div.  452,  42  N.  Y.  Supp.  343. 

A  foreman  superintending  the  placing  of  a  bridge  pier.  TJlrich  v. 
New  York  C.  &  E.  B.  B.  Co.  (1898)  25  App.  Div,  465,  51  K  Y. 
Supp.  5. 

A  foreman  superintending  the  erection  of  a  scaffold.  Moore  v.  Mc- 
Neil (1898)  35  App.  Div.  323,  54  K  Y.  Supp.  956. 

A  foreman  in  charge  of  a  derrick.  Scott  v.  Sweeney  (1884)  34 
Hun,  292. 

A  foreman  of  bricklayers.  White  v.  Eidlitz  (1897)  19  App.  Div. 
256,  46  N.  Y.  Supp.  184. 

A  superintendent  of  repairs  to  a  ship.  Hussey  v.  Coger  (1889) 
112  JSr.  Y.  614,  3  L.E.A.  559,  8  Am.  St.  Eep.  787,  20  IST.  E.  556. 

A  foreman  supervising  the  erection  of  an  elevator.  Whallen  v. 
Sprague  Electric  Elevator  Co.  (1896)  1  App.  Div.  264,  37  IST.  Y. 
Supp.  174. 

The  foreman  of  the  work  of  drawing  one  of  the  shafts  for  a  tunnel. 
Biley  v.  O'Brien  (1889)  53  Hun,  147,  6  IST.  Y.  Supp.  129. 

A  foreman  superintending  the  digging  of  a  trench.  Collins  v. 
Crimmins  (1895)  11  Misc.  24,  31  K  Y.  Supp.  860;  Schott  v. 
Onondaga  County  Sav.  Bank  (1900)  49  App.  Div.  503,  63  IST.  Y. 
Supp.  631. 

A  foreman  of  a  gang  engaged  in  excavating  work.  Daley  v.  Brown 
(1899)  45  App.  Div.  428,  60  K  Y.  Supp.  840. 

A  foreman  supervising  the  loading  of  an  elevator.  Denefield  v. 
Baumann  (1899)  40  App.  Div.  502,  58  N.  Y.  Supp.  110. 

A  foreman  under  a  master  stevedore.  Kenny  v.  Cunard  S.  S.  Co. 
(1885)  20  Jones  &  S.  434  (1885)  23  Jones  &  S.  558;  Tully  v.  New 
York  &  T.  8.  8.  Co.  (1896)  10  App.  Div.  463,  42  IST.  Y.  Supp.  29; 
O'Connor  v.  Hall  (1900)  52  App.  Div.  428,  65  K  Y.  Supp.  136; 
Kelly  V.  Hogan  (1902)  37  Misc.  761,  76  K  Y.  Supp.  913. 

The  foreman  of  a  quarry.  Cullen  v.  Norton  (1891)  126  IST.  Y. 
1,  26  ]Sr.  E.  905. 

A  foreman  of  blasting  operations  in  a  public  work.  Perry  v.  Bog- 
ers  (1898)  157  K  Y.  251,  51  K  E.  1021,  reversing  (1895)  91  Hun, 
243,  36  N".  Y.  Supp.  208;  Mancuso  v.  Cataract  Constr.  Co.  (1895) 
87  Hun,  519,  34  IST.  Y.  Supp.  273;  Vitto  v.  Keogan  (1897)  15  App. 
Div.  329,  44  IST.  Y.  Supp.  1 ;  Gapasso  v.  Woolfolk  (1900)  163  N.  Y. 
472,  57  K  E.  760,  reversing  (1898)  25  App.  Div.  234,  49  jST.  Y. 
Supp.  409. 

The  assistant  superintendent  of  a  department  store.    McDonald  v. 
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Simpson-Crawford  Co.  (1906)  114  App.  Div.  859,  100  IST.  T.  Supp. 
269. 

The  foreman  of  a  candy  factory.  Milerich  v.  Wing  (1909)  133 
App.  Div.  453,  IIY  K  Y.  Supp.  1070. 

The  captain  of  a  ship.  Loughlin  v.  State  (1887)  105  N.  T.  159, 
11  K  E.  371;  Scarf  v.  Metcalf  (1887)  107  K  Y.  211,  1  Am.  St. 
Eep.  807,  13  N.  E.  796;  Oabrielson  v.  Waydell  (1892)  135  N.  Y. 
1,  17  L.E.A.  228,  31  Am.  St.  Eep.  793,  31  K  E.  969 ;  Geoghegcm  v. 
Atlas  8.  8.  Co.  (1895)  146  K  Y.  369,  40  K  E.  507. 

The  mate  of  a  ship.  Oeoghegan  v.  Atlas  S.  S.  Co.  (1895)  146  N. 
Y.  369,  40  N.  E.  507;  Scarff  v.  Metcalf  (1887)  107  N.  Y.  211,  1 
Am.  St.  Eep.  807,  13  N.  E.  796;  Olson  v.  Clyde  (1884)  32  Hun, 
425. 

It  should  be  noted  that,  in  all  the  more  recent  of  the  above  cases,  the 
essential  ground  of  the  decision  is  rather  the  character  of  the  negligent 
act  than  the  official  position  of  the  delinquent,  which,  since  the  ruling 
in  Crispin  v.  BahUtt  (1880)  81  IST.  Y.  516,  37  Am.  Eep.  521  (see 
§§  1472,  1476,  ante),  is  treated  as  being  of  secondary  importance. 

North  Caa-olina. — ^In  the  earliest  case  in  which  the  proper  infer- 
ence to  be  drawn  from  the  exercise  of  the  control  by  the  delinquent 
was  considered  (Doihin  v.  Richmond  (&  D.  R.  Co.  [1879]  81  IST.  C. 
446,  31  Am.  Eep.  512),  a  railway  company  was  held  liable  for  the 
negligence  of  an  employee  who  was  superintendent,  engineer,  con- 
ductor, and  fireman  of  a  gravel  train.  The  court,  as  is  evident  from  its 
opinion,  had  no  intention  of  going  any  further  in  ascribing  a  represen- 
tative capacity  to  superior  servants  than  the  point  fixed  afterwards 
by  the  Ross  Case,  as  afterwards  explained  by  the  Baugh  Case  (see 
Federal  cases,  supra) .  The  servant,  it  was  declared,  "does  not  under- 
take to  incur  the  risks  that  may  result  from  the  negligence  of  the 
master,  or  such  person  to  whom  he  may  choose  to  delegate 
his  authority  in  that  branch  or  department  of  business  in 
which  he  is  engaged.  To  impute  the  negligence  of  such  an  agent 
to  the  master,  he  must  be  more  than  a  mere  foreman  to  over- 
see a  batch  of  hands,  direct  their  work  under  the  supervision  of  the 
master,  see  that  they  perform  their  duty,  and,  in  case  of  dereliction, 
report  them.  He  must  have  entire  management  of  the  business,  such 
as  the  right  to  employ  hands  and  discharge  them,  and  direct  their 
labor,  and  purchase  materials,  etc.  He  must  be  an  agent  clothed  in 
this  respect  with  the  authority  of  the  master,  to  whom  the  laborers 
are  put  in  subordination,  and  to  whom  they  owe  the  duty  of  obed- 
ience.   Such  an  agent  is  what  is  known  as  a  'middleman,'  who,  as  well 
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as  the  laborer,  is  the  servant  of  the  master,  and  although  he  may  work 
with  the  laborer  in  furthering  the  common  business  of  the  master, 
he  is  yet  not  a  'fellow  servant'  in  the  sense  of  that  term  as  used  by 
the  courts,  because  he  represents  the  master  in  his  authority  to  direct, 
control,  and  manage  the  business." 

In  a  case  decided  two  years  later,  it  was  remarked,  arguendo,  that 
an  employer  was  liable  for  the  defaults  of  a  superior  whose  com- 
mands and  directions  the  injured  servant  was  bound  to  obey. 
Cowles  V.  Richmond  &  D.  B.  Co.  (1881)  84  K  C.  309,  37  Am. 
Kep.  620.  But  the  real  point  on  which  this  case  turned  was  negli- 
gence in  respect  to  defective  appliances,  and  therefore  the  precise 
question  whether  the  delinquent,  an  engineer  in  charge  of  a  train, 
was  a  vice  principal  or  not,  was  not  settled. 

If  this  question  had  been  presented,  it  would  almost  certainly  have 
been  determined  against  the  plaintiff;  for  some  years  afterwards 
the  doctrine  of  the  DohUn  Case  (1879)  81  N.  0.  446,  31  Am. 
Rep.  512,  was  reiterated,  and  it  was  declared  that,  in  order  to 
be  regarded  as  a  vice  principal,  a  superior  servant  must  be 
something  more  than  a  mere  foreman.  Kirk  v.  Atlantic  &  C.  Air- 
Line  B.  Co.  (1886)  94  N.  C.  625,  55  Am.  Eep.  621  (acting  yard 
master  denied  to  be  a  vice  principal)  ;  Mason  v.  Bichmond  &  D.  B. 
Co.  (1892)  111  N.  C.  482,  18  L.E.A.  845,  32  Am.  St.  Eep.  814,  16 
S.  E.  698  (conductor  held  to  be  a  vice  principal).  In  the  former  case 
the  court  even  professes  to  rely  on  the  English  case  of  Feltham  v.  Eng- 
land (1866)  L.  E.  2  Q.  B.  33,  36  L.  J.  Q.  B.  N.  S.  14,  15  Week. 
Eep.  151,  7  Best.  &  S.  676 ;  but  this  ruling,  as  we  have  seen  (§  1457, 
note  2,  ante),  goes  much  further  than  any  ISTorth  Carolina  decision 
in  denying  the  servant  indemnity  for  the  acts  of  a  superior.  More- 
over, it  is  difficult  to  see  any  rational  ground  on  which  a  yard  master 
can  be  held  not  to  be  a  vice  principal,  if  that  character  is  ascribed  to 
a  section  foreman,  as  was  done  in  the  very  next  year.  The  court  con- 
sidered such  an  employee  to  be  something  more  than  a  mere  foreman 
within  the  meaning  of  the  rule  laid  down  in  the  Dohiin  Case  (1879) 
81  ]Sr.  C.  446,  31  Am.  Eep.  512,  inasmuch  as  he  was  "charged  with 
authority  to  employ,  control,  and  command  the  plaintiff,  as  to  the 
labor  he  should  do  in  the  railroad,  and  to  discharge  him  from  such 
service."  Patton  v.  Western  N.  C.  B.  Co.  (1887)  96  1^.  C.  455,  1  S. 
E.  863.  Other  later  cases  assuming  or  holding  a  section  foreman  to  be 
a  vice  principal  are  Logan  v.  North  Carolina  B.  Co.  (1895)  116  IN".  C. 
940,  21  S.  E.  959;  Styles  v.  Bichmond  &  D.  B.  Co.  (1896)  118  IST. 
C.  1084,  24  S.  E.  14:0;  Johnson  r.  Southern  B.  Co.  (1898)  122  IST.  C. 
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955,  29  S.  E.  Y84;  Allison  v.  Southern  B.  Co.  (1901)  129  N.  C. 
336,  40  S.  E.  91  (this  decision  was  reversed  in  [1903]  190  U.  S. 
326,  47  L.  ed.  1078,  23  Sup.  Ct.  Rep.  713,  upon  the  ground  that  the 
state  court  erred  in  refusing  to  grant  a  motion  for  removal  to  the 
Federal  courts). 

The  principle  of  the  Dohhin  Case  is  also  held  to  render  a  railway 
company  liable  for  the  negligence  of  a  conductor.  Mason  v.  Rich- 
mond &  D.  B.  Co.  (1892)  111  N.  0.  482,  18  L.R.A.  845,  32  Am.  St. 
Eep.  814,  16  S.  E.  698  (1894)  114  K  0.  718,  19  S.  E.  Z&2;Shadd 
V.  Georgia,  C.  &  N.  B.  Co.  (1895)  116  K  C.  968,  21  S.  E.  554; 
Purcell  V.  Southern  B.  Co.  (1896)  119  K  0.  728,  26  S.  E.  161. 

In  the  following  cases  the  employee  noted  was  held  to  be  a  vice 
principal : 

The  superintendent  of  a  spinning  room.  Lamb  v.  Littman  (1903) 
132  K.  C.  978,  44  S.  E.  646. 

The  "second  boss"  of  the  spinning  department  of  a  cotton  mill. 
Morrisett  v.  Elizabeth  City  Cotton  Mills  (1909)  151  IST.  0.  31,  65 
S.  E.  514. 

A  foreman  in  a  factory.  Hipp  v.  Champion  Fiber  Co.  (1910)  152 
N.  C.  745,  68  S.  E.  215. 

A  foreman  in  charge  of  the  work  of  constructing  building.  Beal  v. 
Champion  Fiber  Co.  (1910)  154  N.  0.  147,  69  S.  E.  834. 

The  foreman  of  a  planing  mill.  Noble  v.  John  L.  Boper  Lumber 
Co.  (1909)  151  K  C.  76,  134  Am.  St.  Eep.  974,  65  S.  E.  622. 

Whether  a  foreman  of  carpenters  was  a  vice  principal  was  held 
not  to  be  established  by  the  evidence  set  out  on  the  record  in  Turner 
v.  Goldshoro  Lumber  Co.  (1896)  119  K  C.  387,  26  S.  E.  23. 

The  inference  from  the  above  cases  woiild  seem  to  be  that  this 
court,  although  it  disclaims  the  theory  that  the  mere  exercise  of  con- 
trol constitutes  a  vice  principal,  can  scarcely  be  placed  in  any  other 
class  than  that  of  the  adherents  of  the  superior  servant  doctrine. 
Neither  by  the  Federal  courts  nor  by  any  of  the  state  courts  which 
have  elaborated  the  doctrine  of  departmental  control  is  a  section  fore- 
man held  to  be  a  vice  principal. 

It  has  also  been  decided  that  an  employee  controlling  a  small 
gang,  but  not  invested  with  the  power  of  discharge,  is  a  mere  coserv- 
ant  of  his  subordinates.  Bryan  v.  Southern  B.  Co.  (1901)  128  N.  C. 
387,  38  S.  E.  914. 

A  superior  servant  is  a  vice  principal  only  as  to  servants  under  his 
control  (§  1440,  ante).  Wright  v.  Northampton  &  H.  B.  Co.  (1898) 
122  K  C.  852,  29  S.  E.  100. 
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The  doctrine  of  dual  capacity  was  rejected  in  Purcell  v.  Southern- 
R.  Co.  (1896)  119  ]Sr.  C.  728,  26  S.  E.  161. 

North  Dakota. — Section  1130  of  the  Civil  Code  of  Dakota,  repro- 
ducing the  provisions  of  the  California  Code  (see  supra),  has  been 
expressly  held  to  be  merely  declaratory  of  the  common  law.  Elliot 
V.  Chicago,  M.  d  St.  P.  R.  Co.  (1889)  5  Dak.  523,  3  L.E.A.  363,  41 , 
!N".  W.  758.  Under  this  Code  it  has  been  held  that  a  foreman  of  a 
pile-driving  gang  is  not  a  vice  principal.  Ell  v.  Northern  P.  R.  Co. 
(1891)  1  N.  D.  336,  12  L.E.A.  97,  26  Am.  St.  Eep.  621,  48  E".  W. 
222. 

Ohio. — This  is  one  of  the  states  in  which  the  superior  servant 
doctrine  has  been  adopted.  Employers  have  been  held  liable  for  the 
negligence  of  the  following  employees : 

A  general  manager.  Clevelamd,  C.  <&  C.  R.  Co.  v.  Keary  (1854) 
3  Ohio  St.  201. 

A  conductor.  Cleveland,  C.  &  C.  R.  Co.  v.  Keary  (1854)  3  Ohio 
St.  201,  and  other  cases  cited  under  §  1452,  note  2,  subd.  (c),  ante. 

A  foreman  of  car  repairers.  Lake  Shore  &  M.  S.  R.  Co.  v. 
Lavalley  (1880)  36  Ohio  St.  221. 

The  foreman  of  a  quarry.  Berea  Stone  Co.  v.  Kraft  (1877)  31 
Ohio  St.  287,  27  Am.  Eep.  610. 

A  locomotive  engineer  (as  regards  a  laborer  under  his  directions). 
Baltimore  c&  0.  R.  Co.  v.  Sutherland  (1894)  1  Toledo  Leg.  News, 
388. 

A  mine  boss.  Wellston  Coal  Co.  v.  Smith  (1901)  65  Ohio  St.  70, 
55  L.E.A.  99,  87  Am.  St.  Eep.  547,  61  N.  E.  143. 

The  boss  of  the  wash  room  of  a  brewery.  John  Kaufman  Brew- 
ing Co.  V.  Betz  (1906)  28  Ohio  C.  0.  484. 

A  superior  servant  is  regarded  as  a  vice  principal,  even  as  to  serv- 
ants not  under  his  control.  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v. 
Devinney  (1867)  17  Ohio  St.  197. 

The  doctrine  of  dual  capacity  was  rejected  in  Berea  Stone  Co.  v. 
Kraft  (1877)  31  Ohio  St.  287,  27  Am.  Eep.  510. 

Oklahoma. — The  doctrine  of  departmental  control  is  recognized  in 
this  state. 

"In  order  to  constitute  a  manager  or  superintendent  of  a  manu- 
facturing plant  a  vice  principal,  for  whose  negligence  in  the  manage- 
ment thereof  the  master  will  be  liable  for  personal  injury  to  any  of 
those  employed  under  him,  and  who  are  subject  to  his  direction  and 
control,  the  master  must  confer  upon  such  manager  or  superintendent 
the  entire  and  absolute  management  of  the  entire  business,  or  of  an 
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entire  department  thereof,  retaining  no  oversight  and  exercising  no 
discretion  of  his  own  as  to  the  conduct  of  such  husiness."  Buemmeli- 
Braun  Co.  v.  CaMll  (1904)  14  Okla.  422,  79  Pac.  260  (headnote  by 
■court).  See  also  Mollhoff  v.  Chicago,  E.  I.  &  P.  R.  Co.  (1905)  15 
Okla.  540,  82  Pac.  733. 

Oregon. — An  employer  is  liable  for  the  negligence  of  a  general 
manager  (Anderson  v.  Bennett  [1888]  16  Or.  515,  8  Am.  St.  Kep. 
311,  19  Pac.  765),  and  of  a  general  superintendent  supervising  the 
vs^ork  of  loading  several  vessels,  going  from  dock  to  dock  to  see  that 
the  work  progressed  (Galvm  v.  Brown  &  McCabe  [1909]  53  Or. 
598,  101  Pac.  671),  but  not  for  that  of  superior  servants  of  lower 
grade, — as  a  section  foreman  (Brunell  v.  Southern  F-  Co.  [1899]  34 
Or.  256,  56  Pac.  129),  nor  of  a  powder  man  (Johnson  v.  Portland 
Stone  Co.  [1902]  40  Or.  436,  67  Pac.  1013,  rehearing  denied  in 
[1902]  40  Or.  443,  68  Pac.  425). 

Pennsylvania. — In  this  state  a  master  is  liable  for  the  negligence 
of  a  general  manager.  Frazier  v.  Pennsylvania  B.  Co.  (1860)  38 
Pa.  104,  80  Am.  Dec.  467 ;  Hoover  v.  Carbon  County  Electric  B.  Co. 
(1899)  191  Pa.  146,  43  Atl.  74;  Duffy  v.  Oliver  Bros.  (1890)  131 
Pa.  203,  18  Atl.  8l2;Ardesco  Oil  Co.  v.  Gilson  (1869)  63  Pa.  150; 
MuUan  v.  Philadelphia  d  S.  Mail  S.  S.  Co.  (1875)  78  Pa.  25,  21 
Am.  Rep.  2;  Prevost  v.  Citizens'  Ice  &  Refrigerating  Co.  (1898) 
185  Pa.  617,  64  Am.  St.  Eep.  659,  40  Atl.  88 ;  Neiv  York,  L.  E.  & 
W.  B.  Co.  V.  Bell  (1886)  112  Pa.  400,  4  Atl.  50;  Lewis  v.  SeifeH 
(1887)  116  Pa.  628,  2  Am.  St.  Eep.  631,  11  Atl.  514. 

Under  the  doctrine  of  departmental  control  employers  have  been 
held  answerable  for  the  defaults  of  an  employee  superintending  the 
construction  of  a  railway  tunnel.  Tissue  v.  Baltimore  &  0.  B.  Co. 
(1886)  112  Pa.  91,  56  Am.  Eep.  310,  3  Atl.  667. 

Of  the  master  mechanic  of  a  railway  company.  New  York,  L.  E. 
<&  W.  B.  Co.  v.  Bell  (1886)  112  Pa.  400,  4  Atl.  50. 

Of  the  superintendent  of  labor  of  a  large  steel  company.  Durst  v. 
Carnegie  Steel  Co.  (1896)  173  Pa.  162,  33  Atl.  1102. 

Of  the  superintendent  of  a  construction  company.  Butterman  v. 
McClintic-Marshall  Constr.  Co.  (1903)  206  Pa.  82,  55  Atl.  839. 

Of  the  superintendent  of  a  boiler  repair  shop.  Oreen  v.  Wash- 
ington Oil  Co.  (1906)  216  Pa.  35,  64  Atl.  877. 

Of  the  superintendent  of  a  tannery.  Gilbert  v.  Elk  Tanning  Co. 
(1908)  221  Pa.  176,  70  Atl.  719  (vat  left  uncovered). 

Of  the  superintendent  of  a  foundry.  Hickey  v.  Caldwell  (1908) 
221  Pa.  545,  70  Atl.  855  (mold  used  before  it  was  dry). 


4398  MASTER  AND  SERVANT.  [chap,  lxiii. 

Of  the  superintendent  of  a  mine.  Wolcutt  v.  Erie  Coal  &  CoTce  Co. 
(1910)  226  Pa.  204,  75  Atl.  197. 

Of  an  agent  in  full  control  of  a  grocery  store.  New  v.  MilUgan 
(1905)  27  Pa.  Super.  Ct.  516. 

Of  an  employee  in  general  charge  of  men  engaged  in  making  altera- 
tions and  repairs  on  a  building.  Mapes  v.  Pittsburg  Provision  & 
Packing  Co.  (1906)  31  Pa.  Super.  Ct.  453. 

Of  the  master  mechanic  of  a  steel  plant.  Clegg  v.  Seaboard  Steel 
Casting  Co.  (1907)  34  Pa.  Super.  Ct.  63. 

That  a  departmental  manager  is  a  vice  principal  was  also  recognized 
in  Ardesco  Oil  Co.  v.  Oilson  (1869)  63  Pa.  150;  Prevost  v.  Citizens' 
Ice  &  Refrigerating  Co.  (1898)  185  Pa.  617,  64  Am.  St.  Eep.  659, 
40  Atl.  88;  Lewis  v.  Seifert  (1887)  116  Pa.  628,  2  Am.  St.  Eep. 
631,  11  Atl.  514;  Oroves  v.  McNeil  (1910)  226  Pa.  345,  75  Atl. 
600. 

Whether  a  head  stevedore  of  a  steamship  company  is  a  vice  princi- 
pal was  held,  under  the  circumstances  stated  in  §  1463,  note  1,  subd. 
(k),  ante,  to  be  a  question  for  the  jury.  Mullan  v.  Philadelphia  & 
S.  Mail  S.  S.  Co.  (1875)  78  Pa.  25,  21  Am.  Eep.  2. 

There  is  no  liability  for  the  negligence  of  the  following  employees 
of  lower  grade  than  departmental  managers : 

A  section  foreman.  Spancake  v.  Philadelphia  &  R.  R.  Co.  (1892) 
148  Pa.  184,  33  Am.  St.  Eep.  821,  23  Atl.  1006. 

The  foreman  of  a  repair  train.  Peterson  v.  Philadelphia,  B.  &  W. 
R.  Co.  (1907)  217  Pa.  401,  66  Atl.  660. 

An  engineer  in  charge  of  the  engines  on  a  vessel.  Mollis  v.  Widener 
(1910)  228  Pa.  466,  139  Am.  St.  Eep.  1010,  77  Atl.  819,  21  Ann. 
Cas.  108. 

An  assistant  foreman  of  a  contractor  for  structural  ironwork.  Mc- 
Oinley  v.  Levering  (1893)  152  Pa.  366,  25  Atl.  824. 

A  foreman  of  a  gang  engaged  in  removing  stone  from  the  side  of  a 
railway.    Kinney  v.  Corbin  (1890)  132  Pa.  341,  19  Atl.  141. 

A  gang  foreman  in  a  factory.  National  Tube  Works  Co.  v.  Bedell 
(1880)  96  Pa.  175;  Duncan  v.  A.  &  P.  Roberts  Co.  (1900)  194  Pa. 
563,  45  Atl.  330. 

A  foreman  of  a  lathe.  Faber  v.  Carlisle  Mfg.  Go.  (1889)  126  Pa. 
387,  17  Atl.  621. 

A  foreman  of  masons.  Weger  v.  Pennsylvania  R.  Co.  (1867)  55 
Pa.  460. 

A  foreman  of  gang  engaged  in  excavation  work.  Durst  v.  Carnegie 
Steel  Co.  (1896)  173  Pa.  162,  33  Atl.  1102. 
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A  slate-picker  boss  in  a  mine.  McCool  v.  Lucas  Coal  Go.  (1892) 
150  Pa.  638,  24  Atl.  350. 

An  engineer  in  charge  of  the  engine  room  and  freezing  department 
of  an  ice  company.  Prevost  v.  Citizens'  Ice  &  Refrigerating  Co. 
(1898)  185  Pa.  617,  64  Am.  St.  Kep.  659,  40  Atl.  88. 

A  foreman  of  mines,  appointed  under  the  statutes.  See  cases  cited 
in  §  1446,  note  1,  subd.  (n),  ante. 

A  foreman  of  a  gang  of  men  erecting  a  telegraph  line  along  a  rail- 
way. Johnson  V.  Western  N.  Y.  &  P.  B.  Co.  (1901)  200  Pa.  314, 
49  Atl.  794. 

Rhode  Island. — Much  of  the  language  used  in  Mann  v.  Oriental 
Print  Works  (1875)  11  K.  I.  152,  indicates  a  leaning  towards  the 
adoption  of  the  superior  servant  doctrine ;  but  there  the  superior  serv- 
ant, an  engineer,  was  really  held  to  be,  as  regards  his  fireman,  a 
representative  of  the  master  merely  for  the  reason  that  his  order 
took  the  subordinate  (a  fireman)  outside  the  scope  of  his  original 
employment.     See  §  1388,  ante. 

In  a  later  case  the  superior  servant  doctrine  as  expounded  in  the 
Ross  Case  (§  1460,  ante)  was  repudiated.  HannaY.  Granger  (1894) 
18  E.  I.  507,  28  Atl.  659  (delinquent  was  engineer  of  a  steam  roller). 
There  the  court  declared  that  the  decisive  test  of  liability  was  the 
character  of  the  negligent  act;  and  primarily  on  this  special  ground 
it  has  subsequently  been  held  that  there  can  be  no  recovery  for  the  de- 
faults of  the  following  employees : 

The  foreman  of  a  gang  engaged  in  excavating.  Larich  v.  Moies 
(1894)  18  E.  I.  513,  28  Atl.  661. 

A  foreman  of  a  foundry.  Di  Marcho  v.  Builders  Iron  Foundry 
(1893)  18  E.  I.  514,  27  Atl.  328,  28  Atl.  661. 

A  foreman  of  construction.  Frawley  v.  Sheldon  (1897)  20  E.  I. 
258,  38  Atl.  370. 

The  foreman  of  a  gang  engaged  in  removing  telegraph  poles. 
Morgridge  v.  Providence  Teleph.  Go.  (1898)  20  E.  I.  386,  78  Am. 
St.  Eep.  879,  39  Atl.  328. 

South  Carolina,. — The  doctrine  of  representative  capacity  as  dedu- 
eible  from  the  discharge  of  a  non-delegable  duty  was  recognized  in 
Ounter  v.  Graniteville  Mfg.  Go.  (1882)  18  S.  C.  262,  44  Am.  Eep. 
573;  Lasure  v.  Graniteville  Mfg.  Go.  (1882)  18  S.  0.  275.  But  it 
was  not  until  1884  that  this  court  had  any  occasion  to  express  its 
opinion  as  to  the  relation  of  superior  servants  to  their  subordinates. 
In  Couch  v.  Charlotte,  C.  &  A.  B.  Co.  (1884)  22  S.  E.  557,  it  in- 
clined to  the  view  that  in  the  control  and  direction  of  his  gang,  a  sec- 
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tion  foreman  was  in  the  performance  of  the  dities  of  the  company, 
and  to  that  extent  its  representative,  but  recovery  vpas  refused  on  the 
ground  that  an  order  to  get  dovyn  and  push  behind  a  car  did  not  re- 
quire the  servant  to  do  anything  outside  the  scope  of  his  employment, 
and  that  the  case  was  therefore  controlled  by  the  principle  that  ordi- 
nary risks  are  assumed. 

In  BodtwrigU  v.  Northeastern  K  Co.  (1886)  25  S.  C.  128,  the 
Boss  Case  (§§  1460,  1463,  ante)  was  followed,  and  the  refusal  of  the 
trial  judge  to  charge  that  a  conductor  was  a  fellow  servant  of  a  brake- 
man  was  approved.  The  negligence  here  was  in  failing  to  procure 
suitable  coupling  appliances  from  a  stock  supplied  by  the  company,  so 
the  question  of  non-delegable  duties  was  not  involved. 

In  Coleman  v.  Wilmington,  C.  &  A.  R.  Co.  (1886)  25  S.  C.  446, 
60  Am.  Eep.  516,  a  conductor  of  a  material  train  was  held  to  be  a 
vice  principal  as  respects  a  laborer,  the  court  considering  that  the 
delinquency  alleged, — that  of  failing  to  readjust  a  switch, — consti- 
tuted a  breach  of  the  duty  to  provide  a  safe  and  suitable  track. 

Conductors  were  held  to  be  vice  principals  as  to  employees  under 
them  in  Hides  v.  Southern  B.  Co.  (1902)  63  S.  C.  559,  38  S.  E.  725, 
41  S.  E.  753;  Bhodes  v.  Southern  B.  Co.  (1904)  68  S.  0.  494,  47 
S.  E.  689;  Wilsons.  Southern  B.  Co.  (1906)  73  S.  C.  481,  53  S.  E. 
968.  The  fact  that  the  doctrine  of  the  Boss  Case  as  to  conductors 
had  been  overruled  in  the  Conroy  Case  was  alluded  to  by  Mr.  Jus- 
tice Gary  in  his  opinion  in  the  Hicks  Case,  and  he  considered  that 
the  rule  should  be  changed  in  South  Carolina,  but  the  majority  held 
otherwise. 

In  Wilson  v.  Charleston  &  S.  B.  Co.  (1897)  51  S.  C.  79,  28  S.  E. 
91,  it  is  apparently  assumed  by  the  court  that  a  yard  master,  while 
performing  his  ordinary  duties  of  making  up  and  controlling  the 
movements  of  trains,  is  a  fellow  servant  of  a  car  cleaner;  but  it  is 
not  clear  from  the  statement  of  facts  whether  the  injured  person  was 
a  subordinate  of  the  yard  master  or  not. 

On  the  ground  that  no  breach  of  non-delegable  duties  was  shown,  it 
was  held  that  there  could  be  no  recovery  for  the  negligence  of  a  con- 
ductor of  one  train  in  failing  to  give  notice  to  the  men  on  another  train 
which  was  following  his  that  there  were  "loose"  cars  on  the  track. 
Jenkins  v.  Bichmond  &  D.  B.  Co.  (1893)  39  S.  C.  507,  39  Am.  St. 
Kep.  750, 18  S.  E.  182.    See  §  1440,  ante. 

The  master  was  held  not  to  be  liable  for  the  negligence  of  the 
following  employees : 

The  foreman  of  a  gang  of  men  engaged  in  clearing  the  right  of  way 
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of  a  telephone  company.    Brabham  v.  American  Teleph.  &  Teleg.  Co. 
(1905)  71  S.  C.  53,  50  S.  E.  716.- 

The  foreman  in  charge  of  the  bleaching  department  of  a  mill. 
Bryant  v.  Oajfney  Mfg.  Co.  (1906)  75  S.  C.  487,  56  S.  E.  9. 

The  foreman  of  the  employees  working  in  and  immediately  around 
a  phosphate  rock  crushing  machine,  and  the  foreman  of  a  gang  push- 
ing a  car  to  the  mill.  Wilson  v.  Virginia-Carolina  Chemical  Co. 
(1907)  78  S.  C.  381,  58  S.  E.  1019. 

The  foreman  of  a  gang  of  linemen.  Goodman  v.  Western  TJ.  Teleg. 
Co.  (1911)  87  S.  C.  449,  69  S.  E.  1089. 

From  the  above  summary  of  the  effect  of  the  decisions  it  is  ex- 
tremely difficult  to  say  what  is  precisely  the  position  of  this  court  in 
regard  to  the  representative  capacity  of  delinquent  employees.  But 
the  ohiter  dictum  as  to  the  status  of  section  foreman  in  the  Couch 
Case  (1884)  22  S.  C.  557,  taken  in  connection  with  the  fact  that  the 
Boss  Case  is  relied  on  in  the  two  rulings  with  respect  to  conductors, 
may  be  regarded  as  indicating  an  adoption  of  the  doctrine  of  depart- 
mental control  (chapter  lxi.,  ante).  So  far  as  railway  companies 
are  concerned,  the  question  has  ceased  to  be  of  any  practical  impor- 
tance, as  they  are  prevented  by  the  Const,  of  1895,  art.  ix.,  §  15,  from 
availing  themselves  of  the  defense  of  coservice,  where  the  injury  was 
the  result  of  the  negligence  of  a  superior  agent  or  officer  of  the  de- 
fendant.   See  chapter  lxxvi.,  post. 

South  Dakota. — The  relation  of  supervising  employees  to  subor- 
dinates has  not  been  discussed  in  any  reported  case.  But  the  doctrine 
of  non-delegable  duties  was  recognized  in  Gates  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1892)  2  S.  D.  422,  50  'N.  W.  907. 

Tennessee. — This  is  one  of  the  states  where  the  superior  servant 
doctrine  prevails.  A  master  is  held  to  be  liable  for  the  negligence 
of  the  following  employees: 

A  general  manager.  Washburn  v.  Nashville  &  C.  B.  Co.  (1859) 
3  Head,  638,  75  Am.  Dec.  784;  Haynes  v.  East  Tennessee  &  G.  R. 
Co.  (1866)  3  Coldw.  222. 

A  telegraph  operator  (as  being  a  helper  to  the  superintendent). 
East  Tennessee,  V.  &  G.  B.  Co.  v.  De  Armond  (1887)  86  Tenn.  73, 
6  Am.  St.  Eep.  816,  5  S.  W.  600  (conductor  injured). 

A  conductor  of  a  train.  Illinois  C.  B.  Co.  v.  Spence  (1893)  93 
Tenn.  173,  42  Am.  St.  Eep.  907,  23  S.  W.  211 ;  Alabama  G.  S.  B. 
Co.  V.  Baldwin  (1904)  113  Tenn.  409,  67  L.K.A.  340,  82  S.  W. 
487,  3  Ann  Cas,  916. 

M.  &  S.  Vol.  IV.— 276. 
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An  engineer  in  charge  of  a  train.  East  Tennessee  &  W.  N.  C.  B. 
Co.  V.  Collins  (1886)  85  Tenn.  227,  1  S.  W.  883. 

An  engineer  in  charge  of  a  part  of  a  divided  train,  where  it  is  his 
duty  under  the  rules  to  assume  control.  Louisville  &  N.  B.  Co.  v. 
Martin  (1889)  87  Tenn.  398,  3  L.R.A.  282,  10  S.  W.  772. 

A  foreman  of  a  fertilizer  company's  business.  National  Fertilizer 
Co.  V.  Travis  (1899)  102  Tenn.  16,  49  S.  W.  832. 

A  section  foreman.  Gann  v.  Nashville,  C.  <&  St.  L.  B.  Co.  (1898) 
101  Tenn.  380,  70  Am.  St.  Eep.  687,  47  S.  W.  493 ;  Illinois  C.  B. 
Co.  V.  Bolton  (1897)  99  Tenn.  273,  41  S.  W.  442 ;  Louisville  &  N.  B. 
Co.  V.  Bowler  (1872)  9  Heisk.  866. 

A  track  foreman  on  an  electric  street  railway.  Chattanooga  Elec- 
tric B.  Co.  V.  Lawson  (1898)  101  Tenn.  406,  47  S.  W.  493. 

But  in  Knox  v.  Southern  B.  Co.  (1898)  101  Tenn.  375,  47  S.  W. 
491,  the  court  refused  to  hold  that  a  "boss  wiper"  who  had  certain 
duties  of  a  higher  grade  than  those  of  an  ordinary  wiper,  such  as 
opening  the  doors,  giving  the  signal  for  the  moving  of  the  engine, 
and  ordering  the  hands  to  go  and  adjust  the  turntable,  "stood  in  the 
place  and  stead  of  the  master"  in  the  discharge  of  his  duties. 

A  superior  servant  is  a  vice  principal  only  as  to  servants  under  his 
control  (§  1440,  ante).  East  Tennessee,  Y.  &  O.  B.  Co.  v.  Bvsh 
(1885)  15  Lea,  145;  Nashville,  C.  &  St.  L.  B.  Co.  v.  Wheless 
(1882)  10  Lea,  741,  43  Am.  Eep.  317;  Coal  Creek  Min.  Co.  v.  Davis 
(1891)  90  Tenn.  711,  18  S.  W.  387. 

In  later  cases  the  master's  responsibility  has  been  contracted 
by  the  adoption  of  the  theory  of  dual  capacity,  which  has  been  ap- 
plied in  several  cases.  Nashville,  C.  &  St.  L.  B.  Co.  v.  Handman 
(1884)  13  Lea,  423;  Allen  v.  Goodwin  (1893)  92  Tenn.  385,  21  S. 
W.  760;  Gann  v.  Nashville,  C.  &  St.  L.  B.  Co.  (1898)  101  Tenn. 
380,  70  Am.  St.  Eep.  687,  47  S.  W.  493 ;  Naiional  Fertilizer  Co.  v. 
Travis  (1899)  102  Tenn.  16,  49  S.  W.  832. 

Texas. — An  employer  is  liable  for  the  negligence  of  a  general  man- 
ager. Galveston,  H.  &  S.  A.  B.  Co.  v.  Smith  (1890)  76  Tex.  611,, 
18  Am.  St.  Eep.  78,  13  S.  W.  562;  Sulphur  Lumber  Co.  v.  Kelley 
(1895)  —  Tex.  Civ.  App.  — ,  30  S.  W.  696;  Commerce  Cotton  Oil 
Co.  V.  Camp  (1910)  —  Tex.  Civ.  App.  — ,  129  S.  W.  852. 

In  the  earlier  cases  all  employees  of  lower  grades  than  general  man- 
agers were  held  to  be  mere  servants, — as  a  conductor.  Bohinson  v. 
Houston  &  T.  C.  B.  Co.  (1877)  46  Tex.  540.  And  a  captain. 
Price  V.  Houston  Direct  Nav.  Co.  (1877)  46  Tex.  537. 

But  afterwards  the  court  adopted  the  doctrine  that  the  possession  of 
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a  power  of  control,  if  accompanied  by  a  power  of  hiring  and  dischar- 
ging the  injured  person,  constitutes  an  employee  a  vice  principal. 
See  §  1451,  note  6,  ante. 

The  departmental  control  doctrine  was  recognized  in  Hugo,  8.  & 
Co.  V.  Paiz  (1910)  —  Tex.  Civ.  App.  — ,  128  S.  W.  912. 

A  machinist  was  held  to  be  a  vice  principal  as  regards  his  helper  in 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Butshek  (1904)  34  Tex.  Civ.  App. 
194,  Y8  S.  W.  740,  and  in  Texas  &  P.  R.  Co.  v.  Johnson  (1907)  — 
Tex.  Civ.  App.  — ,  99  S.  W.  738. 

It  had  been  explained  that,  when  it  was  laid  down  in  an  earlier 
case  {Missouri  P.  R.  Co.  v.  Williams  [1889]  75  Tex.  4,  16  Am.  St. 
Eep.  867,  12  S.  W.  835)  that  an  employee  who  has  charge  of  a  spe- 
cial department  of  the  employer's  business,  with  the  power  to  hire  the 
servants  in  his  department,  is  not  a  fellow  servant  of  those  under 
his  control,  this  did  not  imply  that  the  department  of  the  business 
must  necessarily  be  a  principal  one ;  and  that  the  rule  is  applicable  to 
any  special  business  of  the  employer,  which  is  carried  on  by  a  number 
of  employees  under  another  who  has  power  to  employ  and  discharge 
them.  Ft.  Wort,  &  D.  C.  R.  Co.  v.  Peters  (1894)  87  Tex.  222,  27 
S.  W.  257. 

Employers  have  been  held  liable  for  the  negligence  of  the  following 
employees : 

A  master  mechanic.  Douglas  v.  Texas  Mexican  R.  Co.  (1885)  63 
Tex.  564. 

The  foreman  of  a  railway  company's  paint  shop.  International  & 
O.  N.  R.  Co.  v.  Hinzie  (1891)  82  Tex.  623,  18  S.  W.  681. 

A  superintendent  of  the  work  of  constructing  a  bridge.  San  An- 
tonio &  A.  P.  R.  Co.  V.  McDonald  (1895)  —  Tex.  Civ.  App.  — , 
31  S.  W.  72. 

A  night  yard  master.  Texas  &  P.  R.  Co.  v.  Reed  (1895)  88  Tex. 
439,  31  S.  W.  1058. 

A  yard  foreman.    San  Antonio  <&  A.  P.  R.  Co.  v.  Reynolds  (1895) 

—  Tex.  Civ.  App.  — ,  30  S.  W.  846. 

A  section  foreman.  Missouri  P.  R.  Co.  v.  James  (1888)  —  Tex. 
— ,  10  S.  W.  332;  Sweeney  v.  Gulf,  C.  &  8.  F.  R.  Co.  (1892)  84 
Tex.  433,  31  Am.  St.  Kep.  71,  19  S.  W.  555 ;  Gulf,  C.  &  8.  F.  R.  Co. 
V.  Wells  (1891)  —  Tex.  — ,  16  S.  W.  1025. 

A  foreman  of  the  construction  of  a  telegraph  line.  Postal  Teleg. 
Cable  Co.  v.  Coote  (1900)  —  Tex.  Civ.  App.  — ,  57  S.  W.  912. 

A  foreman  of  a  savwnill.    Sulphur  Lumber  Co.  v.  Kelley  (1895) 

—  Tex.  Civ.  App.  — ,  30  S.  W.  696. 
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A  conductor,  as  having  no  power  of  discharge,  was  denied  to  be  a 
vice  principal,  in  Campbell  v.  Cook  (1894)  86  Tex.  630,  40  Am.  St. 
Eep.  878,  26  S.  W.  486. 

A  foreman  engaged  in  loading  a  ship.  Young  v.  Halm  (1902)  96 
Tex.  99,  70  S.  W.  950. 

The  doctrine  of  dual  capacity  is  rejected  in  Texas.  See  §  1475, 
ante. 

Utah. — This  court  has  adopted  the  superior  servant  doctrine,  and 
has  held  masters  liable  for  the  negligence  of  the  following  employees : 

A  general  manager.  Beddon  v.  Union  P.  B.  Co.  (1887)  5  Utah, 
344,  15  Pac.  262. 

A  conductor.    Openshaw  v.  Utah  &  N.  B.  Co.  (1889)  6  Utah,  132. 

A  foreman  of  a  switching  crew.  Armstrong  v.  Oregon  Short  Line 
&  U.  N.  B.  Co.  (1893)  8  Utah,  420,  32  Pac.  693. 

An  underground  foreman  of  a  mine.  Cunningham  v.  Union  P.  B. 
Co.  (1885)  4  Utah,  206,  7  Pac.  795  ;  Trihay  v.  Brooldyn  Lead  Min. 
Go.  (1886)  4  Utah,  468,  11  Pac.  612,  15  Mor.  Min.  Rep.  535. 

The  foreman  of  a  mine.  Johnson  v,  Union  P-  Coal  Co.  (1904)  28 
Utah,  46,  67  L.R.A.  506,  76  Pac.  1089. 

A  foreman  of  a  railway  gravel  pit.  Anderson  v.  Ogden  Union  B. 
&  Depot  Co.  (1892)  8  Utah,  128,  30  Pac.  305. 

Vermont. — The  superior  servant  doctrine  was  disapproved  in  Davis 
V.  Central  Vermont  B.  Co.  (1882)  55  Vt.  84,  45  Am.  Eep.  590  {ar- 
guendo) ;  but  the  actual  point  settled  by  that  case  is  that  certain  du- 
ties of  the  master  are  non-delegable.  It  overruled  a  former  decision 
to  the  effect  that  the  master  mechanic  was  not  a  representative  of  the 
defendant  company.  Hard  v.  Vermont  &  C.  B.  Co.  (1860)  32  Vt. 
473. 

The  dual  capacity  was  recognized  in  Doyle  v.  Melendy  (1910)  83 
Vt.  339,  75  Atl.  881. 

Virginia. — The  earliest  case  in  which  the  relation  of  a  superior 
servant  to  a  subordinate  was  directly  presented  was  Moon  v.  Bich- 
mond  &  A.  B.  Co.  (1884)  78  Va.  745,  49  Am.  Eep.  401,  where  a 
brakeman  was  injured  through  a  derailment  caused  partly  by  the 
way  in  which  the  train  was  made  up,  and  partly  by  the  excessive 
speed  at  which  it  was  run.  The  court  held  that  a  conductor  in  control 
of  men  on  a  material  train,  and  of  its  makeup  generally,  is  not  a  fel- 
low servant  of  a  brakeman,  but  his  superior,  holding  "a  position 
wherein  he  exercises  discretionary  authority,"  and  charged  with  "du- 
ties for  the  proper  performance  of  which  the  law  holds  the  company 
itself  responsible,  any  negligence  on  his  part  in  this  behalf  is  the  neg- 
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ligence  of  the  company  itself."  This  case  was  said,  in  Norfolk  &  W. 
B.  Co.  V.  Nuchols  (1895)  91  Va.  193,  21  S.  E.  342,  to  have  been 
really  decided  on  the  ground  that  the  negligence  of  the  master  was  one 
of  two  concurring  causes  of  the  accident.  But  the  instruction  which 
it  was  held  error  to  refuse  unquestionably  embodies  the  superior  serv- 
ant doctrine. 

In  1887,  following  the  Moon  Case  (1884)  78  Va.  745,  49  Am.  Eep. 
401,  a  section  foreman  was  held  not  to  be  a  fellow  servant  of  a  section 
man  in  regard  to  the  duty  of  signaling  the  approach  of  a  train.  Tor- 
ian  V.  Richmond  &  A.  B.  Co.  (1887)  84  Vt.  192,  4  S.  E.  389. 

During  the  following  years  we  find  reported  several  cases  holding 
railway  companies  liable  for  the  negligence  of  conductors.  Johnson 
v.  Bichmond  &  A.  B.  Co.  (1888)  84  Va.  713,  5  S.  E.  707  (conductor 
ordered  inexperienced  brakeman,  a  boy  sixteen  years  of  age,  to  couple 
cars,  and  failed  to  place  himself  in  such  a  position  as  to  be  able  to 
give  signals  which  would  have  brought  the  cars  gently  together)  ; 
Ayers  v.  Bichmond  &  D.  B.  Co.  (1888)  84  Va.  679,  5  S.  E.  582 
(brakeman  caught  between  the  lumber  projecting  from  one  car  and 
another  car  which  he  was  coupling  to  it  cried  out  for  help,  and  the 
conductor,  without  waiting  to  see  whether  the  cars  were  connected, 
ordered  the  engineer  to  go  ahead  quickly,  the  result  being  that  the 
brakeman  fell  when  released  through  the  taking  up  of  the  slack, 
and  was  run  over)  ;  Bichmond  &  D.  B.  Co.  v.  DeButts  (1894)  90  Va. 
405,  18  S.  E.  837  (assumed,  but  case  turned  on  contributory  negli- 
gence) ;  Bichmond  &  D.  B.  Co.  v.  Brown  (1893)  89  Va.  749,  17  S. 
E.  132  (order  to  unload  car  in  an  unnecessarily  dangerous  manner 
by  crossing  a  track  where  a  train  might  be  expected  to  pass)  ;  Bich- 
mond &  D.  B.  Co.  V.  Williams  (1889)  86  Va.  165,  19  Am.  St.  Eep. 
876,  9  S.  E.  990  (demurrer  to  evidence  properly  overruled  where  a 
brakeman  was  injured  by  the  negligence  of  his  conductor  in  ordering 
him  to  ascend  a  defective  ladder  while  the  train  was  standing,  and 
in  starting  the  train,  knowing  the  dangerous  position  in  which  the 
brakeman  was  placed). 

The  argument  of  the  court  in  Norfolk  &  W.  B.  Co.  v.  Donnelly 
(1892)  88  Va.  858,  14  S.  E.  692,  evinced  a  strong  disposition  on 
its  part  to  discard  the  superior  servant  doctrine  altogether,  and  to 
adopt  the  rule  that  the  character  of  the  delinquent  servant's  act  is 
the  true  test  by  which  to  determine  whether  the  relation  of  coservice 
exists.  But  the  change  of  opinion  thus  foreshadowed  did  not  im- 
mediately take  effect,  for  in  1895  a  yard  master  was  assumed,  for 
the  purposes  of  a  decision,  to  be  a  vice  principal,    Norfolk  &  W.  Bi 
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Co.  V.  Brown  (1895)  91  Va.  668,  22  S.  E.  496.  See  also  Norfolk  & 
W.  R.  Co.  V.  Lindamood  (1892)  —  Va.  — ,  14  S.  E.  694,  where 
it  is  distinctly  implied  that  the  plaintiff  might  have  recovered  if  his 
decedent  had  been  subject  to  the  control  of  the  delinquent  servant. 

In  1896  a  stone  company  was  held  liable  for  the  negligence  of  the 
foreman  in  full  charge  of  its  quarry.  Bichmond  Granite  Co.  v. 
Bailey  (1896)  92  Va.  554,  24  S.  E.  232  (breach  of  duty  to  warn). 
But  this  is  a  decision  which  might  possibly  have  been  arrived  at 
without  reference  to  the  superior  servant  doctrine. 

The  definite  abandonment  of  that  theory  seems  to  be  indicated  by 
two  decisions  in  1897,  denying  the  right  to  recover  for  the  negligence 
of  a  gang  boss  in  locomotive  works.  Bichmond  Locomotive  &  Mach. 
WorTcs  v.  Ford  (1897)  94  Va.  627,  27  S.  E.  509.  And  of  a  gang 
foreman  in  quarry.  Moore  Lime  Co.  v.  Bichardson  (1897)  95  Va. 
326,  64  Am.  St.  Eep.  785,  28  S.  E.  334. 

So  also,  in  1898,  when  a  mining  boss  was  held  to  be  a  vice  prin- 
cipal in  respect  to  the  performance  of  nonassignable  duties,  and  a 
mere  servant  as  regards  duties  affecting  the  administration  of  the 
work.  Bussell  Creek  Coal  Co.  v.  Wells  (1898)  96  Va.  416,  31  S.  E. 
614. 

Finally,  the  decisions  as  to  conductors  were  overruled  by  Norfolk 
&  W.  B.  Co.  V.  EoucUns  (1897)  {Norfolk  &  W.  B.  Go.  v.  Swaine) 
95  Va.  398,  46  L.R.A.  359,  64  Am.  St.  Rep.  791,  28  S.  E.  578.  The 
court  of  appeals  considered  that  the  Boss  Case  (§§  1449,  1463, 
ante),  had  been  "completely  overturned"  by  later  decisions.  So  far 
as  regards  the  decisions  rendered  up  to  the  time  when  this  opinion 
was  expressed,  such  a  statement  is  clearly  erroneous,  as  will  be  appar- 
ent from  an  examination  of  Baltimore  <&  0.  B.  Go.  v.  Baugh  (1893) 
149  U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914.  But  the  state- 
ment correctly  describes  what  is  probably  the  actual  effect  of  the 
Gonroy  Case  (§  1463,  note  1,  subd.  (b),  amte). 

The  decision  in  Driver  v.  Southern  B.  Go.  (1905)  103  Va.  650, 
49  S.  E.  1000  (conductor  changed  make-up  of  train)  followed  the 
Kouchins  Case. 

In  Virginia  &  8.  W.  B.  Co.  v.  Bailey  (1904)  103  Va.  205,  49 
S.  E.  33,  it  was  held  that  a  conductor  was  a  vice  principal  as  to  the 
fireman,  but  the  matter  was  not  discussed,  and  the  Houchins  Case 
was  not  mentioned. 

The  doctrine  of  a  dual  capacity  was  recognized  in  Southern  B.  Co. 
V.  Mauzy  (1900)  98  Va.  692,  37  S.  E.  285. 

Washington. — That  a  general  manager  was  a  vice  principal  was 
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recognized  in  Bateman  v.  Peninsular  R.  Co.  (1898)  20  Wash.  133, 
54  Pac.  996;  McDonough  v.  Great  Northern  B.  Go.  (1896)  15 
Wash.  244,  46  Pac.  334. 

Following  the  principle  of  the  Ross  Case  (§§  1460,  1463,  ante), 
this  court  also  holds  employers  liable  for  the  negligence  of  managers 
of  departments,  by  giving  that  expression  a  more  liberal  construc- 
tion than  it  receives  in  some  jurisdictions.  Thus  the  servant  has 
been  allowed  to  recover  where  the  delinquent  was  one  of  the  follow- 
ing employees : 

An  assistant  superintendent  in  charge  of  the  lumber  yard  of  a  saw- 
mill company.  Zintek  v.  Stimson  Mill  Go.  (1893)  6  Wash.  1Y8,  32 
Pac.  997,  33  Pac.  1055  (1894)  9  Wash.  395,  37  Pac.  34. 

A  conductor.  Howe  v.  Northern  P.  R.  Go.  (1902)  30  Wash.  569, 
60  L.E.A.  949,  70  Pac.  1100. 

In  Grout  v.  Tacoma  Eastern  B.  Co.  (1903)  33  Wash.  524,  74 
Pac.  665,  it  was  held  that  a  conductor  is  not  the  fellow  servant  of 
his  brakeman.  The  fact  that  the  Ross  Case  had  been  in  effect,  at 
least,  overruled,  was  noted,  but  the  state  court  preferred  to  follow  its 
own  precedents. 

The  engineer  of  a  train.  Morrison,  v.  Northern  P.  R.  Co.  (1904) 
34  Wash.  70,  74  Pac.  1064. 

The  superintendents  of  each  of  two  mining  tunnels  which  are  be- 
ing excavated  in  the  same  hill.  Uren  v.  Golden  Tunnel  Min.  Co. 
(1901)  24  Wash.  261,  64  Pac.  174,  21  Mor.  Min.  Eep.  243. 

The  foreman  of  an  important  piece  of  railway  construction  work, 
carried  on  at  a  distance  from  the  headquarters  of  the  general  road 
master  of  the  line.  McDonough  v.  Great  Northern  R.  Co.  (1896) 
15  Wash.  244,  46  Pac.  334  (see  §  1463,  ante). 

Either  a  captain  or  a  mate  of  a  ship.  Keating  v.  Pacific  Steam 
Whaling  Co.  (1899)  21  Wash.  415,  58  Pac.  224.  But  this  ruling, 
so  far  as  the  mate  is  concerned,  is  clearly  inconsistent  with  any 
reasonable  construction  of  the  doctrine  of  departmental  control. 

The  master  of  a  vessel.  Woods  v.  Globe  Nav.  Co.  (1905)  40  Wash. 
376,  82  Pac.  401. 

A  mate  in  charge  of  the  unloading  of  a  vessel.  Nelson  v.  Western 
Steam  Nav.  Co.  (1909)  52  Wash.  177,  100  Pac.  325. 

Employers  are  not  liable  for  the  negligence  of  the  following  em- 
ployees below  the  grade  of  departmental  managers : 

A  "fire  boss,"  whose  duty  it  is  merely  to  direct  the  miners  to  leave 
dangerous  places  at  which  gas  accumulates,  but  who  has  no  control 
over  their  work.    Morgan  v.  Carbon  Hill  Goal  Go.  (1893)  6  Wash. 
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577,  34  Pac.  152,  772  (no  right,  at  the  time  of  the  accident,  to  con- 
trol the  action  of  the  other  miners,  even  if  a  vice  principal  at  other 
times). 

A  "pit  boss"  in  a  mine.  Hughes  v.  Oregon  Improve.  Co.  (1898) 
20  Wash.  294,  55  Pac.  119. 

A  "top  boss"  in  a  mine.    Ihid. 

The  foreman  of  a  crew  building  a  trestle.  Cooh  v,  Chehalis  River 
Lumber  Co.  (1908)  48  Wash.  619,  94  Pac.  189. 

An  employee  in  charge  of  machinery,  as  regards  another  employee, 
directed  to  assist  him.  Berger  v.  Metropolitan  Press  Printing  Co. 
(1910)  61. Wash.  35,  111  Pac.  872. 

A  foreman  in  charge  of  the  operations  of  a  steam  shovel.  Olson 
v.  Erichson  (1909)  53  Wash.  458,  102  Pac.  400. 

A  foreman  of  a  concentrating  plant.  Jasper  v.  Bunker  Hill  & 
S.  Min.  &  Concentrating  Co.  (1908)  50  Wash.  570,  97  Pac.  743. 

A  section  foreman.  Tills  v.  Great  Northern  R.  Co.  (1908)  50 
Wash.  536,  20  L.E.A.(]Sr.S.)  434,  97  Pac.  737. 

A  head  sawyer  in  full  control  of  the  machinery  and  sslw  crew. 
Eidner  v.  Three  Lakes  Lumber  Co.  (1907)  45  Wash.  323,  88  Pac. 
326. 

The  doctrine  of  dual  capacity  is  recognized  in  this  state.  Sayward 
V.  Carlson  (1890)  1  Wash.  29,  23  Pac.  830. 

West  Virginia. — Upon  the  authority  of  the  Ross  Case  (§§  1460, 
1463,  ante),  a  conductor  was  in  several  decisions  held  to  be  a  vice 
principal.  Madden  v.  Chesapeake  <&  0.  R.  Co.  (188Q)  28  W.  Va. 
610,  57  Am.  Rep.  695  (breach  of  rules  as  to  running  orders  caused 
a  collision)  ;  Haney  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  (1893)  38 
W.  Va.  570,  18  S.  E.  748  (collision  caused  by  conductor's  neglect 
of  signal  to  reduce  speed).  In  one  of  them,  even  as  to  a  brakeman 
on  another  train.  Daniel  v.  Chesapeake  &  0.  R.  Co  (1892)  36  W. 
Va.  397,  16  L.RA.  383,  32  Am.  St.  Rep.  870,  15  S.  E.  162  (track 
not  kept  clear  for  other  trains ;  but  this  construction  of  the  Ross  Case 
is  inconsistent  with  a  later  decision  of  the  Supreme  Court  of  the 
United  States;  see  §  1440,  ante). 

In  another  decision  a  railway  company  was  even  made  to  answer 
for  the  negligence  of  a  section  foreman.  Criswell  v.  Pittsburgh,  C. 
&  St.  L.  R.  Co.  (1888)  30  W.  Va.  798,  6  S.  E.  31.  But  the  Ross 
Case  plainly  did  not  warrant  such  a  ruling,  though,  as  we  have  al- 
ready seen,  a  similar  misconception  as  to  its  meaning  prevailed  even 
in  some  of  the  Federal  courts  for  several  years.     See  supra. 

None  of  these  cases  are  any  longer  law  in  this  state.    A  conductor 
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is  held  not  to  be  a  departmental  vice  principal,  but  merely  an  em- 
ployee who  performs  a  particular  piece  of  work  in  the  operating  de- 
partment.    JacJcson  v.  Norfolk  &  W.  R.  Go.  (1897)  43  W.  Va.  380, 

46  L.E.A.  337,  27  S.  E.  278,  31  S.  E.  258  (negligent  order  to  engi- 
neer while  brakeman  was  coupling).  There  the  rule  was  adopted 
that  the  nature  of  the  function  discharged  at  the  time  of  the  injury 
is  the  true  test,  except  where  the  supervising  employee  is  a  general 
or  departmental  manager.  The  court  seems  to  have  assumed  that  the 
Ross  Case  was  overruled  by  Northern  P.  R.  Co.  v.  Hamhly  (1894) 
154  U.  S.  349,  38  L.  ed.  1009,  14  Sup.  Ct.  Eep.  983,  and  Baltimore 
&  0.  R.  Co.  V.  Baugh  (1893)  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914.  This  theory,  if  such  was  the  basis  of  the  decision,  is 
not  justified  by  anything  said  in  the  cases  cited,  but  it  embodies  what 
is  now  the  doctrine  of  the  Supreme  Court  of  the  United  States  with 
regard  to  the  status  of  conductors.     See  supra. 

Wisconsin. — General  managers  are  vice  principals.  KlochinsTcy 
V.  Shores  Lumber  Co.  (1896)  93  Wis.  417,  67  N.  W.  934  (negligent 
act  here  was  held  to  be  nonofficial) ;  Schultz  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1879)  48  Wis.  375,  4  K  W.  399. 

The  doctrine  of  departmental  control  does  not  seem  to  have  been 
explicitly  adopted  in  this  state,  but  a  captain  of  ship,  who  is,  for  all 
practical  purposes,  at  all  events,  a  departmental  manager  as  respects 
the  business  of  a  ship  owner  (see  §  1463,  note  1,  subd.  (1),  ante), 
has  been  held  to  be  a  vice  principal.    Thompson  v.  Hermann  (1879) 

47  Wis.  602,  32  Am.  Eep.  784,  3  IS.  W.  579.  Contra.  Mathews  v. 
Case  (1884)  61  Wis.  491,  50  Am.  Eep.  151,  21  K  W.  513,  where 
a  captain  was  declared  to  be  a  mere  fellow  servant  of  his  mate. 

In  two  other  cases  railway  companies  were  held  liable  for  the 
negligence  of  a  foreman  in  full  charge  of  a  pile  driver.  Schultz  v. 
Chicago,  M.  &  St.  P.  R.  Co  (1879)  48  Wis.  375,  4  N.  W.  399 ;  and 
of  a  master  mechanic.  Brabhits  v.  Chicago  &  N.  W.  R.  Co.  (1875) 
38  Wis.  289.  But  these  decisions  were  probably  based  rather  on 
the  ground  of  a  breach  of  a  non-delegable  duty,  than  on  the  theory 
of  departmental  control. 

A  master  is  not  required  to  answer  for  the  negligence  of  a  foreman 
of  a  water  company  in  charge  of  the  pipelaying.  Johnson  v.  Ash- 
land Water  Co.  (1890)  77  Wis.  51,  45  N.  W.  807.  Nor  a  foreman 
of  a  switching  crew  in  a  railway  yard.  Flannagan  v.  Chicago  &  N. 
W.  R.  Co.  (1880)  50  Wis.  462,  7  K  W.  337.  JSTor  of  a  conductor. 
Heine  v.  Chicago  &  N.  W.  R.  Co.  (1883)  68  Wis.  525,  17  IST.  W. 
420.    Nor  of  a  foreman  subordinate  to  a  master  carpenter.    Peschel 
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V.  Chicago,  M.  &  St.  P.  R.  Co.  (1885)  62  Wis.  338,  21  N.  W.  269. 
Nor  of  the  foreman  of  the  factory  of  a  bridge  company.  Hamann 
V.  MilwoMkee  Bridge  Co.  (1906)  127  Wis.  550,  106  K  W.  1081,  7 
Ann.  Cas.  458. 

The  dual  capacity  of  vice  principals  is  recognized  in  Dwyer  v. 
American  Exp.  Co.  (1882)  55  Wis.  453,  13  N.  W.  471;  KlochinsU 
V.  Shores  Lumber  Co.  (1896)  93  Wis.  417,  67  N.  W.  934. 

Wyoming. — A  gang  boss  in  a  railway  shop,  under  a  master  me- 
chanic, is  not  a  vice  principal.  McBride  v.  Union  P.  B.  Co.  (1889) 
3  Wyo.  247,  21  Pac.  687. 

A  foreman  of  a  gang  of  carpenters.  Malone  v.  Hathaway  (1876) 
■64  ]Sr.  Y.  5,  21  Am.  Eep.  573 ;  Jenkins  v.  Mahopac  Iron  Ore  Co. 
<1890)  32  K  Y.  S.  E.  866,  10  K  Y.  Supp.  484. 


CHAPTEE  LXIV. 

VICE   PRINCIPALSHIP   AS    DETERMINED   WITH    REFERENCE   TO   THE 
CHARACTER  OP  THE  ACT  WHICH  CAUSED  THE  INJURY. 

1479.  Introductory. 

A.  Mastee  liable  for  ant  negligence  which  involves  the  bbeach  of  one  of 

HIS  pebsonal  duties. 

1480.  Generally. 

1481.  Various  forms  in  which  the  master's  responsibility  is  stated. 

1482.  Subsidiary  consequences  deduced  from  the  general  principle. 

1483.  Rationale  of  the  doctrine  of  non-delegable  duties. 

1484.  Master  sometimes  liable  both  on  account  of  the  character  of  the 

negligent  act  and  the  official  position  of  the  negligent  servant. 

1485.  Doctrine  of  non-delegable  duties  applicable  to  artificial  persons. 

1486.  Servants  of  contractors,  when  precluded  from  availing  themselves 

of  the  doctrine  in  actions  against  their  masters. 

1487.  Delegation  of  personal  duties  to  an  independent  contractor;  effect  of. 

1488.  Same  subject  continued.     Opposing  doctrines  discussed. 

1489.  Massachusetts  doctrine. 

1490.  Servants  may  act  in  a  dual  capacity. 

1491.  Pleading. 

1492.  Burden  of  proof. 

1493.  Propriety  of  instructions. 

1494.  Functions  of  court  and  jury. 

B.  What  duties  are  deemed  to  be  non-delegable. 

1495.  Duties  imposed  by  statute. 

a.  Quality  of  duty  unchanged  by  statute. 
6.  Quality  of  duty  altered. 

1496.  Duty  to  see  that  the  inorganic  instrumentalities  of  the  work  are 

reasonably  safe;   general  rule  stated. 

1497.  Duty  to  see  that  the  inorganic  instrumentalities  of  work,  as  origin- 

ally supplied,  satisfy  the  legal  standard  of  safety. 
a.  English,  Scotch,  and  colonial  doctrine. 
h.  American  doctrine. 

1498.  Duty  to  see  that  the   inorganic  instrumentalities   are  maintained 

in  a  suitable  condition  for  the  work  to  be  done  held  to  be  non- 
delegable. 

1499.  Same  duty  held  to  be  delegable. 
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1500.  Duty  to  see  that  worn-out  or  otherwise  defective  parts  of  instru- 

mentalities are  replaced  by  suitable  substitutes. 

1501.  Duty  to  furnish  proper  medical  treatment  to  sick  or  injured  servants. 

1502.  Duty  to  hire  suitable  Servants. 

1503.  Duty  to  employ  servants  sufficient  in  number  for  the  work  in  hand. 

1504.  Duty  to  frame  rules  and  regulations  for  the  conduct  of  the  business. 
1504a.  Duty  to  use  care  in  giving  orders. 

1505.  Duty  to  bring  rules  and  regulations  to  the  knowledge  of  employees. 

1506.  Duty  to  carry  out  regulations,  how  far  absolute;  generally. 

1507.  Duty  to  carry  out  regulations  with  respect  to  the  movements   of 

trains, 
o.  Doctrine  that  train  despatchers  are  vice  principals;  generally. 
6.  Train  despatchers  represent  the  company  as  to  special  orders 

suspending  regular  time-tables. 

c.  Doctrine  that  train  despatchers  are  not  vice  principals. 

d.  Liability  of  railway  companies  for  the  negligence  of  servants 

who  transmit  the  orders  or  see  that  they  are  carried  out. 

1508.  Duty   to    impart    information   as   to   permanent   dangers   normally 

incident  to  the  work  at  the  time  it  is  entered  upon. 

1509.  Duty  to  impart  information  as  to  permanent  dangers  superadded  to 

the  environment  after  the  work  has  begun. 

1510.  Duty  to  warn  as   to  dangers  of  the  transitory  class,  occasionally 

supervening  during  the  progress  of  the  work. 
1510a.  Duty  to  give  warning  when  electric  current  is  turned  on. 

1511.  Duty  to  inspect  instrumentalities;  generally. 

1512.  Duty  to  inspect  instrumentalities  at  the  time  they  are  first  brought 

into  use. 

1513.  Duty  to  inspect  instrumentalities  during  the  time  they  are  kept 

in  use. 

1514.  Duty  to  inspect  instrumentalities  belonging  to  another  person,  but 

temporarily  used  by  the  master. 

1479.  [550]  Introductory.— In  the  following  chapter  it  is  pro- 
posed to  review  the  cases  which  illustrate  the  various  aspects  of  a 
theory  which  produces  results  sometimes  coincident  with,  and 
sometimes  different  from,  those  which  are  obtained  by  the  application 
of  the  principles  discussed  in  the  preceding  chapter, — the  theory, 
namely,  that  the  question  whether  a  delinquent  servant  was  or  was 
not  a  vice  principal  as  regards  the  injured  person  is  ultimately  de- 
terminable by  the  character  of  the  act  which  caused  the  injury.^ 

The  practical  effect  of  this  theory  is  that  the  defense  of  common 

1  It  may  be  observed  In  this  place  that  In  Wright  v.  New  York  C.  R.  Co. 
the  formal  adoption  of  the  principle  is  (1862)  25  N.  Y.  562,  the  question 
of  comparatively  recent  date,  the  first  whether  the  negligence  of  an  agent  in- 
case in  which  it  was  explicitly  enunci-  trusted  with  the  function  of  hiring  a 
ated  being  Flike  v.  Boston  &  A.  R.  Go.  servant  was  a  vice  principal  was  appar- 
(1873)   53  N.  Y.  549,  13  Am.  Rep.  545.  ently  viewed  as  debatable. 
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employment  is  excluded,  or  allowed  to  prevail,  according  as  the  delin- 
quency in  question  was  or  was  not  a  breach  of  what  the  law  regards 
as  a  "direct,  personal,  and  absolute  obligation,  from  which  nothing 
but  performance  can  relieve"  the  master.^ 

The  subjoined  table  of  cases,  arranged  according  to  states,  is  de- 
signed merely  to  indicate  the  present  territorial  limits  of  this  theory, 
so  far  as  it  has  actually  received  judicial  recognition.  The  sepa- 
rate lists  of  authorities  do  not  pretend  to  be  exhaustive  as  regards 
each  particular  jurisdiction.^ 

2  The  phrase  as  quoted  is  taken  from  California. — Sanborn  v.  Madera 
Prevost  V.  Vitizens'  Ice  &  Refrigerating  Flume  &  Trading  Co.  (1886)  70  Cal. 
Co.  (1898)  185  Pa.  617,  64  Am.  St.  Rep.  261,  11  Pac.  710;  Beesonv.  Green  Moun- 
659,  40  Atl.  88,  and  Mapes  v.  Pitts-  tain  Gold  Min.  Co.  (1880)  57  Cal.  20; 
hurg  Provision  &  Packing  Co.  (1906)  31  Elledge  v.  National  City  &  0.  R.  Co. 
Pa.  Super.  Ct.  453.  (1893)    100   Cal.  282,  38  Am.   St,  Rep. 

3  Federal  courts. — Hough  v.  Texas  &  290,  34  Pac.  720 ;  Donnelly  v.  San  Fran- 
P.  R.  Co.  (1879)  100  U.  S.  213,  25  L.  cisco  Bridge  Co.  (1897)  117  Cal.  417,  49 
ed.  612;  Baltimore  &  0.  R.  Co.  v.  Baugh  Pac.    559;    Daves    v.    Southern    P.    Co. 

(1893)   149  U.  S.  368,  37  L.  ed.  772,  13  (1893)  98  Cal.  19,  35  Am.  St.  Rep.  133, 

Sup.  Ct.  Rep.  914;   Northern  P.  R.  Co.  32  Pao.  708;    Nixon  v.  Seliy  Smelting 

V.  Herbert   (1886)   116  U.  S.  642,  29  L.  &  Lead  Co.  (1894)  102  Cal.  458,  36  Pac. 

ed.  755,  6  Sup.  Ct.  Rep.  590;   Union  P.  803.     In  the  laat-cited  case  it  was  said 

R.  Co.  V.  Daniels   (1894)    (Union  P.  R.  that  the  case  of  McKune  v.  California 

Co.  V.  Snyder)   152  U.  S.  684,  38  L.  ed.  Southern  R.  Co.    (1885)    66  Cal.  302,  5 

597,  14  Sup.  Ct.  Rep.  756;  Northern  P.  Pac.  482;  and  Brown  v.  Sennett  (1885) 

R.  Co.  V.  Peterson  (1896)  162  U.  S.  346,  68  Cal.  225,  9  Pac.  74,  were  perhaps  in- 

40   L.  ed.   994,   16   Sup.    Ct.   Rep.   843;  consistent   with   the    doctrine   that   the 

Western  Coal  &  Min.   Co.  v.  Ingraham  character    of    a    duty    performed    by    a 

(1895)  17  C.  C.  A.  71,  36  U.  S.  App.  1,  supervising  officer  is  the  test  by  which 
70  Fed.  219 ;  Minneapolis  v.  Lundin  it  is  determined  whether  he  is  a  vice 
(1893)    7   C.  C.  A.  344,  19  U.  S.  App.  principal   or   a  mere   servant,  and  had 

245,    58    Fed.   525;    Woods   v.   Lindvall  been  criticized  and  doubted,  if  not  over- 

(1891)   1  C.  0.  A.  34,  4  U.  S.  App.  49,  ruled. 

48    Fed.    73;    Texas    &    P.    R.    Co.    v.  Colorado.— Wells    v.    Coe     (1886)     9 

Thompson.   (1895)    17  C.  C.  A.  524,  30  Colo.  159,  11  Pac.  50;  Grant  v.  Varney 

U.  S.  App.  549,  70  Fed.  944,   17  C.  C.  (1895)   21  Colo.  329,  40  Pac.  771;  Den- 

A.  526,  30  U.  S.  App.  553,  71  Fed.  531;  ver  Tramway  Co.  v.  Crumbaugh  (1897) 

Atchison,    T.    &    S.   F.   R.    Co.   v.    Mul-  23  Colo.  363,  48  Pac.  503. 

ligan   (1895)    14  C.  C.  A.  547,  34  U.  S.  Connecticut. — Darrigan  v.  New  York 

App.  1,  67  Fed.  569;  Baltimore  &  0.  R.  &  N.  E.  R.  Co.  (1885)  52  Conn.  285,  52 

Co.  V.  Taylor  (1911)   109  C.  C.  A.  172,  Am.  Rep.  590;   McElligott  v.  Randolph 

186  Fed.  828.  (3891)    61  Conn.  157,  29  Am.  St.  Rep. 

District     of     Columbia. — Mackey     v.  181,  22  Atl.  1094;  Wilson  v.  Williman- 

Baltimore  £  P.  R.  Co.  (1890)  8  Mackey,  tic  Linen  Co.    (1883)    50  Conn.  433,  47 

282;   Baltimore  &  P.  R.  Co.  v.  Elliott  Am.    Rep.    653;    Leonard    v.    Mallory 

(1896)  9  App.  D.  C.  341.  (1903)    75  Conn.  433,  53  Atl.  778, 
Alabama. — Walker  v.  Boiling   (1853)  Delaware. — Murphy  \.  Hughes  (1898) 

22   Ala.  294;    Tyson  v.  South  <&  North  1  Penn.   (Del.)  250,  40  Atl.  187;  Foster 

Ala.  R.  Co.  (1878)   61  Ala.  554,  32  Am.  v.  Pusey    (1888)    8  Houst.    (Del.)    168, 

Rep.  8.  14  Atl.  545. 

Arkansas. — Little  Rock  &  M.  R.  Co.  Florida. — Duval  v.   Hunt    (1884)    34 

V.  Barry  (1893)  58  Ark.  198,  25  L.R.A.  Fla.  85,  15  So.  876. 

386,    23    S.    W.    1097;    Fones    v.    Phil-  Georgia. — Cheeney  v.  Ocean  S.  8.  Co. 

lips    (1882)    39   Ark.   17,  43  Am.  Rep.  (1893)  92  Ga.  726,  44  Am.  St.  Rep.  113, 

264.  19  S.  E.  33. 
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In  some  respects  the  test  thus  furnished  has  greatly  simplified  the 
subject,  and  tempered  the  harshness  of  the  doctrine  of  common  em- 

Idaho.— Palmer  v.  Utah  d  N.  R.  Go.  35  Kan.  412,  57  Am.  Rep.  176,  11  Pac. 

(1887)   2  Idaho,  315,  13  Pac.  425;  Ma-  408. 

loney  v.  Winston  Bros.  Co.    (1910)    18  Kentucky.  —  McLeod        v.        Ginther 

Idaho,  740,  757,  —  L.R.A.(N.S.)  — ,  111  (1882)   80  Ky.  339;  Lowisville,  C.  d  L. 

Pac.  1080.  R.  Co.  v.  Cavens    (1873)    9  Bush,  559; 

Illinois. — Chicago  &  N.  W.  R.  Co.  v.  Kentucky  C.  R.  Co.  v.  Carr   (1897)   19 

Swett   (1867)   45  111.  197,  92  Am.  Dec.  Ky.  L.  Rep.  1172,  43  S.  W.  193. 

206;     Chicago,  B.  d  Q.  R.  Co.  v.  Mc-  Louisiana.— Stucke  v.  Orleans  R.  Co, 

Lallen     (1876)     84    111.    109;    Pullman  (1898)    50   La.   Ann.   188,   23   So.  342; 

Palace  Car  Co.  v.  Laack  (1892)  143  111.  Ferris   v.   Hemsheim  Bros.    (1899)    51 

242,  18  L.R.A.  215,  32  N.  E.  285;   Chi-  La.  Ann.  178,  24  So.  771. 

cago  d  E.  I.  R.  Co.  v.  Kneirim   (1894)  Maine. — Shanny       v.       Androscoggin 

152  111.  458,  43  Am.  St.  Rep.  259,  39  N.  Mills   (1876)   66  Me.  420;  Smail  v.  Al- 

E.  324;  Chicago  d  A.  R.  Go.  v.  Maroney  lington  d   G.   Mfg.   Co.    (1901)    94  Me. 

(1897)  170  111.  520,  62  Am.  St.  Rep.  551,  48  Atl.  177;  Wyman  v.  Berry 
396,  48  N.  E.  953;  Norton  v.  Volzke  (1909)  106  Me.  43,  75  Atl.  123,  20  Ann. 
(1895)    158  111.  402,  49  Am.  St.  Rep.    Cas.  439. 

167,  41  N.  E.  1085 ;  Chicago  d  A.  R.  Co.        Massachusetts. — Ford  v.  Fitchburg  R. 

V.  Scanlan  (1897)  170  111.  106,  48  N.  E.  Co.  (1872)  110  Mass.  240,  14  Am.  Rep. 

826;  Edward  Hines  Lumber  Co.  v.  Ligas  598;  Wheeler  v.  Wason  Mfg.  Co.  (1883) 

(1898)  172  111.  316,  64  Am.  St.  Rep.  135  Mass.  294.  See,  however,  §  1489, 
38,  50  N.  E.  225.  post. 

Indiana. — Atlas     Engine     Works     v.  Michigan. — 8humway  v.  Walworth  d 

Randall    (1885)    100  Ind.  293,  50  Am.  ff.  Mfg.  Co.  (1894)  98  Mich.  411,  57  N. 

Rep.  798;   Cleveland,  C.  C.  d  St.  L.  R.  W.  251;  Harrison  v.  Detroit,  L.  d  N.  R. 

Co.  V.   Ward    (1897)    147  Ind.  256,   45  Co.   (1890)   79  Mich.  409,  7  L.R.A.  623, 

N.   E.    325,   46   N.   E.   462;    Capper   v.  19  Am.  St.  Rep.  180,  44  N.  W.  1034; 

Louisville,  E.  d  St.  L.  R.  Co.    (1885)  Schroeder    v.    Flint    d    P.    M.    R.    Co. 

103  Ind.  305,  2  N.  E.  749;  Indiana  Car  (1894)    103  Mich.  213,  29   L.R.A.  321, 

Co.  y.  Parker  (1885)  100  Ind.  181;  Jus-  50   Am.   St.   Rep.   354,   61  N.   W.   663; 

tice    V.    Pennsylvania    Co.    (1892)     130  Van  Dusen  v.  Letellier  (1889)   78  Mich. 

Ind.   321,   30  N.   E.   303;    Robertson  v.  492,  44  N.  W.  572;  Fom  v.  Spring  Lake 

Chicago  d  E.  R.  Co.    (1896)    146  Ind.  Iron  Co.  (1891)  89  Mich.  387,  50  N.  W. 

486,  45  N.  E.  655 ;  Kerner  v.  Baltimore  872. 

d  0.  S.  W.  R.  Co.   (1897)    149  Ind.  21,  Minnesota.— Broum  v.  Winona  d  St. 

48  N.  E.  364;  New  Pittsburgh,  Coal  d  P.  R.  Co.   (1880)  27  Minn.  162,  38  Am. 

Coke  Co.  V.  Peterson    (1893)    136  Ind.  Rep.    285,    6    N.    W.    484;    Lindvall   v. 

398,    43   Am.   St.   Rep.   327,   35   N.   E.  Woods   (1889)    41  Minn.  212,  4  L.R.A. 

7;  Ohio  d  M.  R.  Go.  v.  Pearcy   (1891)  793,  42  N.  W.  1020;  Tiemey  v.  Minne- 

128  Ind.  197,  27  N.  E.  479;  Cincinnaii,  apolis  d  St.  L.  R.  Co.   (1885)   33  Minn. 

H.  d  D.  R.  Go.  v.  McMullen  (1889)   117  311,   53   Am.  Rep.   35,   23  N.   W.  229; 

Ind.  439,  10  Am.  St.  Rep.  67,  20  N.  E.  Carlson    v.    Northwestern    Teleph.    Ex- 

287.  change  Go.  (1896)   63  Minn.  428,  65  N. 

Iowa. — Brann  v.  Chicago,  R.  I.  d  P.  \^   92^4 

5-  ^"iJ^^f  1x^1,7°^'  P-\  ^^  ^°'-  'Missouri.-Long  v.  Pacific  R.  Co. 
Rep.  243,  6  N-  W  5;  i^t^fc  y.Des  ^^^17)  65  Mo.  226;  OondJy.  Missouri 
Momeslce  Co.  (1892)  84  Iowa,  321,  51   p  ^   ^^_  ^^ggg,  ^3  ^^_  ^g^.  ^^^^^  ^_ 

JN.  W.  1S5.  t,    J,   ri      ,    c.„7™.»,  Of'^ioago,  B.  d  K.  C.  R.  Go.    (1888)   95 

Kansas. — Kansas  P.  R.  Co.  v.  Salmon  -f,       ''  „  „   ,,,,        .  .  -nr  I     i 

(1876)   14  Kan.  512;  Atchison,  T.  d  S.  ^.°- f «'  1^-^^^°=  ^°rL  J    ."«'«' 

F.  R.  Co.  V.  Moore  (1883)  29  Kan.  632;  l\^\^  ^-  ■?•  ^°-  (1885)  85  Mo.  588; 
Kellev  V.  Rvus  (1892)  48  Kan.  120,  29  «'C/wm6  v.  Hannibal  d  St.  J.  R.  Go. 
Pac.  144;  Atchison,  T.  d  S.  F.  R.  Go.  v.  (1891)  106  Mo.  87,  16  S.  W.  924;  Herd- 
McKee  (1887)  37  Kan.  592,  15  Pac.  ler  v.  Buck's  Stove  d  Range  Go.  (1896) 
484;  Missouri  P.  R.  Co.  v.  Dtoyer  136  Mo.  3,  37  S.  W.  115;  Coontz  v.  Mis- 
(1886)    36   Kan.  58,   12   Pac.   352;    St.  souri  P.  R.  Co.   (1894)   121  Mo.  652,  2S 

Louis  d  S.  F.  R.  Co.  v.  Weaver  (1886)    S.  W.  661. 
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ployment.    But,  on  the  other  hand,  it  has  created  several  new  and  ex- 
tremely embarrassing  problems,  and  has  even,  by  being  treated  as 

Montana.~Kelley -v.  Calle  Co.  (1887)  Iron  Foundry   (1893)    18  R.  I.  514,  27 

7  Mont.  70,  14  Pae.  633.  Atl.   328,  28  Atl.   661;    Milhench  v.   E, 

Nebraska. — Chicago,  B.   &   Q.  R.   Co.  Jenckes  Mfg.  Go.    (1902)    24  R.  I.  131, 

V.  Kellogg    (1898)    54  Neb.   127,  74  N.  52  Atl.  687. 

W.  454.  South     Carolina. — Jenkins     v.     Rich- 
New    Eam/pshire. — Jaques    v.     Great  mond  &  D.  R.  Co.   (1893)   39  S.  C.  507, 
FalU   Mfg.   Co.    (1891)    66   N.   H.   482,  39    Am.    St.   Rep.    750,    18    S.    E.    182; 
13  L.R.A.  824,  22  Atl.  552.  Cunter  v.  Gramteville  Mfg.  Co.   (1882) 

New  Jersey. — Maherv.  Thropp  (1896)  18  S.  C.  270,  44  Am.  Rep.  573;   Carter 

59  N.  J.  L.  186,  35  Atl.  1057.  v.  Oliver  Oil  Co.    (1891)    34  S.  C.  211, 

New   Mexico. — Cerrillos    Coal  R.   Co.  27    Am.    St.    Rep.    815,    13    S.    E.    419; 

V.  Deserant   (1897)   9  N.  M.  49,  49  Pac.  Whaley  v.  Bartlett  (1894)   42  S.  C.  454, 

807,    following   Northern   P.   R.    Co.   v.  20  S.  E.  745 ;  Wilson  v.  Charleston  &  8. 

Herbert    (1886)    116   U.   S.   642,   29   L.  R.  Co.   (1897)   51  S.  C.  79,  28  S.  E.  91; 

ed.  755,  6  Sup.  Ct.  Rep.  590.  H-imter  v.  D.  W.  Alderman  &  Sons  Co. 

New  York.—Flike  v.  Boston  <&  A.  R.  (1911)  89  8.  C.  502,  71  S.  E.  1082. 

Co.    (1873)   53  N.  Y.  549,  13  Am.  Rep.  South  Dakota. — Gates  v.  Chicago,  M. 

645;    Booth    v.    Boston    &    A.    R.    Co.  &  St.  P.  R.  Co.   (1892)   2  S.  D.  422,  50 

(1878)    73  N.  Y.  38,  29  Am.  Rep.  97;  N.  W.  907. 

Eofnagle     v.  New  York  C.  &  H.  R.  R.  Texas. — Houston   &    T.    C.   R.   Co.   v. 

Go.    (1874)    55   N.  Y.   608;   Benzing  v.  Marcelles   (1883)   59  Tex.  334;  Texas  £ 

Steinway  (1886)  101  N.  Y.  549,  5  N.  E.  P.  R.  Co.  v.  O'Fiel  (1890)   78  Tex.  486, 

449;    Corcoran  v.   Holbrook    (1875)    59  15  S.  W.  33;  Texas  &  P.  R.  Co.  v.  Kirk 

N.  Y.     517,  17  Am.  Rep,  369;  Loughlin  (1884)   62  Tex.  227;  Galveston,  H.  &  8. 

V.  State  (1887)  105  N.  Y.  159,  11  N.  E.  A.  R.  Co.  v.  Smith   (1890)   76  Tex.  611, 

371;  Hankins  v.  New  York,  L.  E.  <£  W.  18  Am.  St.  Rep.  78,  13  S.  W.  562. 

R.  Co.   (1894)    142  N.  Y.  416,  25  L.R.A.  Utah.—Trihay  v.  Brooklyn  Lead  Min. 

396,  40  Am.  St.  Rep.  616,  37  N.  E.  466;  Co.  (1886)  4  Utah,  468,  11  Pac.  612,  15 

Crispin  v.  Babbitt  (1880)  81  N.  Y.  521,  Mor.  Min.  Rep.  535;  Chapman  v.  South- 

37  Am.  Rep.  521 ;   Mann  v.  Delaware  &  em  P.  Co.   ( 1895 )   12  Utah,  30,  41  Pae. 

H.  Canal  Co.  (1883)   91  N.  Y.  495.  551. 

North   Carolina^ — Cheson  v.  John  L.  Vermont. — Davis  v.  Central  Vermont 

Roper  Lumber  Co.  (1896)   118  N.  C.  59,  R.  Co.    (1882)    55  Vt.  84,  45  Am.  Rep. 

23  S.  E.  925.  590,  overruling  Hard  v.   Vermont  &  C. 

North  Dakota. — Ell  v.  Northern  P.  R.  R.  Co.    (1860)    32  Vt.  493;  Houston  v. 

Co.   (1891)   1  N.  D.  336,  12  LR.A.  97,  Brush   (1894)    66  Vt.  331,  29  Atl.  380. 

26   Am.   St.  Rep.   621,   48   N.   W.   222;  Virginia. — Moon   v.   Richmond    &    A. 

Cameron    v.    Great    Northern    R.    Co.  R.  Co.  (1884)  78  Va.  745,  49  Am.  Rep. 

(1898)  8  N.  D.  124,  77  N.  W.  1016.  401;    Torian  v.  Richmond  d  A.  R.  Co. 

Oregon. — Anderson  v.  Bennett  (1888)  (1887)  84  Va.  192,  4  S.  E.  339;  Russell 

16  Or.  515,  8  Am.  St.  Rep.  311,  19  Pac.  Creek  Coal  Co.  v.  Wells   (1898)   96  Va. 

765;  Mast  v.  Kern    (1898)    34  Or.  247,  416,   31   S.   E.   614;   Richmond   Granite 

75  Am.  St.  Rep.  580,  54  Pac.  950;  Allen  Co.  v.  Bailey   (1896)   92  Va.  554,  24  S. 

V.  Standard  Box  &  Lumber  Co.   (1908)  E.  232. 

53  Or.  10,  96  Pao.  1109,  rehearing  de-  Washington. — Ogle   v.   Jones    (1897) 

nied  (1908)  53  Or.  17,  97  Pae.  555.  16  Wash.  319,  47  Pac.  747. 

Pennsylvania.  —  Ross       v.       Walker  West  Virginia. — Jaclcson  v.  Norfolk  & 

(1890)    139   Pa.   42,   23   Am.   St.   Rep.  W.  R.  Co.    (1897)    43  W.  Va.  380,  46 

160,  21  Atl.  157,  159;  Prescott  v.  Ball  L.R.A.  337,  27  S.  E.  278,  31  S.  E.  258; 

Engine  Co.   (1896)   176  Pa.  459,  53  Am.  Cooper  v.  Pittsburgh,  C.  &  St.  L.  R.  Co. 

St.  Rep.  683,  35  Atl.  224;  Lebbering  v.  (1884)   24  W.  Va.  37. 

Struthers   (1893)    157  Pa.  312,  27  Atl.  Wisconsin. — Brabbits  v.  Chicago  &  N. 

720.  W.  R.  Co.    (1875)    38  Wis.  289;   Hule- 

Rhode  Island. — Mulvey  v.  Rhode  Is-  han  v.  Green  Bay,  W.  &  St.  P.  R.  Co. 

land  Locomotive  Works  (1883)  14  R.  I.  (1887)  68  Wis.  520,  32  N.  W.  529;  Cad- 

204;  HantM  v.  Granger  (1894)  18  R.  I.  den  v.  American  Steel  Barge  Co.  (1894) 

507,  28  Atl.  669;  Di  Maroho  v.  Builders  88  Wis.  409,  60  N.  W.  800;   McMahon 
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the  only  admissible  gauge  of  liability,  operated  so  as  to  narrow  the 
servant's  rights  of  recovery.* 

A.  Master  liable  eok  any  negligence   which   involves   the 

BEEACH  OE  ONE  OE  HIS  PEESONAL  DUTIES. 

1480.  [551]  Generally.— The  principle  stated  in  the  preceding 
section  will,  in  the  first  place,  be  considered  under  the  form  which 
it  assumes  when  it  is  treated  as  constituting  a  reason  for  excluding 
the  defense  of  common  employment. 

For  the  purposes  of  the  application  of  that  principle  it  is  as- 
sumed that  an  implied  incident  of  the  contract  of  employment  is 
that  the  master  undertakes,  as  regards  the  servant,  certain  obli- 
gations which  are  spoken  of  as  ''personal  duties ;"  ^  "positive  du- 
ties;"^ "personal,  positive  duties;"^  "duties  which  the  master  owes 
personally  and  absolutely  to  his  servants;"  *  "duties  which  a  master 
owes,  as  such,  to  a  servant  entering  his  employment;"  ^  or  "absolute, 
personal  duties."  ^  The  existence  of  such  duties  being  predicated, 
it  follows,  as  a  necessary  corollary  from  the  quality  ascribed  to 
them,  that  the  master  must,  at  his  peril,  see  that  they  are  discharged 
with  reasonable  care,  whether  he  undertakes  their  performance  him- 
self, or  employs  an  agent  to  perform  them  in  his  stead.  The  judicial 
statements  of  the  doctrine  thus  deduced  are  couched  in  extremely 
varied  phraseology,  but  may  be  conveniently  classified  under  a  few 
main  groups.  So  far  as  the  actual  liability  of  the  employer  is  con- 
cerned, it  is,  of  course,  quite  immaterial  from  which  standpoint  the 
position  of  the  employee  who  represents  him  is  considered;  and,  as 
might  be  expected,  a  court  is  apt  to  pass  from  one  form  of  expres- 
sion to  the  other  in  the  course  of  the  same  discussion.     They  all  con- 

V.  Ida  Min.  Co.  (1897)   95  Wis.  308,  60  ^  Lewis  v.  Seifert  (1887)   116  Pa.  628, 

Am.  St.  Rep.  117,  70  N.  W.  478.  647,  2  Am.  St.  Rep.  631,  11  Atl.  514. 

4  See  §§  1472-1476,  ante.     As  to  the  *  Lindvall  v.  Woods   (1889)   41  Minn, 

difficulty    which    is    frequently    experi-  212,  4  L.R.A.  793,  42  N.  W.  1020. 

enced     in    distinguishing    between    the  6  Jforthern    P.    R.    Co.    v.    Peterson 

cases   referable  to  this  conception   and  (1896)   162  U.  S.  346,  40  L.  ed.  994,  16 

those   based   upon   the   official   position  Sup.  Ct.  Rep.  843. 

of  the  delinquent,  see  §  1468,  ante.  6  Minneapolis  v.  Lundin   ( 1893 )    7  C. 

1  Schaub  V.  Hannibal  &  St.  J.  R.  Go.  C.  A.  344,  19  U.  S.  App.  245,  58  Fed. 

(1891)   106  Mo.  87,  16  S.  W.  924;  Ala-  525;  Pasco  v.  Minneapolis  Steel  &  Ma- 

bama  G.  S.  R.  Co.  v.  Vail   (1904)    142  chinery  Go.    (1908)    105  Minn.   132,  18 

Ala.  134,  110  Am.  St.  Rep.  23,  38  So.  L.R.A.  (N.S.)    153,  117  N.  W.  479;  Dill 

124.  V.  Marmon   (1904)   —  Ind.  App.  — ,  71 

i  Baltimore    d    0.    R.    Co.    v.    Baugh  N.  E.  669. 
(1893)   149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct.  Rep.   914;    Hess  v.  Rosenthal 
(1896)   160  111.  621,  43  N.  E.  743. 
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aote  the  conception  that  of  the  duties  imposed  by  the  law  upon  an 
■employer  "he  cannot  relieve  himself  except  by  performance." '' 

1481.  [552]  Various  forms  in  which  the  master's  responsibility  is 
stated. — Having  regard  to  the  diverse  language  in  which  the  prin- 
ciple now  under  review  has  been  formulated,  it  will  be  convenient 
(to  distribute  the  judicial  statements  into  several  distinct  groups. 

1.  In  one  group  of  statements  prominence  is  given  to  the  concep- 
tion that  the  character  of  the  negligent  act  is,  in  every  case,  the  test 
of  vice  principalship.* 

2.  In  another,   an  aiSrmation  of  the  crucial  importance  of  the 


7  Atchison,  T.  &  8.  F.  R.  Co.  v.  Seeley 
U894)  54  Kan.  21,  37  Pac.  104. 

1  "The  question  turns  rather  on  the 
•character  of  the  act  than  on  the  rela- 
tions of  the  employees  to  each  other. 
If  the  act  is  one  done  in  the  discharge 
of  some  positive  duty  of  the  master  to 
the  servant,  then  negligence  in  the  act 
is  the  negligence  of  the  master;  but  if 
it  be  not  one  in  the  discharge  of  such 
positive  duty,  then  there  should  be  some 
personal  wrong  on  the  part  of  the  em- 
ployer before  he  is  held  liable  therefor." 
Baltimore  &  0.  R.  Co.  v.  Baugh  (1893) 
149  U.  S.  368,  387,  37  L.  ed.  772,  781, 
13  Sup.  Ct.  Rep.  914. 

"Whether  the  master  is  liable  for  the 
negligence  of  a  servant  intrusted  with 
"the  discharge  of  one  of  the  absolute, 
personal  duties  which  the  law  imposes 
on  him  is  determined  in  any  given  case 
"by  the  nature  of  the  act  in  the  perform- 
ance of  which  he  was  guilty  of  the  negli- 
gence. If  he  was  engaged  in  discharg- 
ing an  absolute  duty  of  the  master,  the 
latter  is  liable;  otherwise  he  is  not." 
Minneapolis  v.  Lundin  (1893)  7  C.  C. 
A.  344,  19  U.  S.  App.  245,  58  Fed.  525. 

The  character  of  the  duty  in  respect 
to  which  an  employee  was  negligent  is 
-the  correct  test  to  apply  in  order  to  de- 
termine whether  his  negligence  was  that 
of  a  vice  principal  or  of  a  fellow  serv- 
ant. Brennan  v.  Berlin  Iron  Bridge 
Co.  (1902)   74  Conn.  382,  50  Atl.  1030. 

"In  every  case  the  position  of  vice 
principal  must  be  determined  by  ascer- 
taining whether  the  act  performed  or 
duty  omitted  is  one  the  doing  of  which 
is  charged  upon  the  master  and  dele- 
gated to  the  servant, — in  other  words, 
whether  the  servant  has  been  put  in  the 
place  of  the  master  as  to  the  particular 
service  performed  or  omitted.  If  he  has, 
and  his  act  or  omission,  while  in  that 
particular  service,  involves  a  duty  owing 
M.  &  S.  Vol.  IV.— 277. 


by  the  master  to  the  servant,  the  mas- 
ter is  liable  for  injury  resulting  from 
such  act  or  omission,  if  the  injured 
servant  is  free  from  negligence  and  has 
not  assumed  the  hazard."  New  Pitts- 
iurgh  Coal  <&  Coke  Go.  v.  Peterson 
(1894)  136  Ind.  398,  43  Am.  St.  Rep. 
327,  35  N.  E-.  7. 

"Whenever  it  is  sought  to  hold  the 
master  liable  for  the  act  or  neglect  of 
his  foreman,  the  question  to  be  first  con- 
sidered is  whether  the  negligence  com- 
plained of  relates  to  anything  which  it 
was  the  duty  of  the  principal  to  do.  If 
it  does,  then  the  principal  is  liable;  for 
he  must  see,  at  his  peril,  that  his  own 
obligations  to  his  workmen  are  properly 
discharged.  If  it  does  not,  he  is  not 
liable;  for  all  his  workmen  are  liable 
to  each  other  for  the  consequences  of 
their  negligence,  respectively,  and  he 
does  not  insure  them  against  each  other 
by  the  mere  fact  of  employing  them." 
Ross  V.  Walker  (1890)  139  Pa.  42,  23 
Am.  St.  Rep.  160,  21  AtL  157,  159. 

"The  test  as  to  whether  an  employee 
is  the  representative  of  the  master  ia 
not  whether  such  employee  has  the  pow- 
er to  employ  or  discharge  hands,  or  to 
purchase  or  change  machinery,  for, 
while  these  are  some  of  the  duties  of  the 
master,  they  are  not  all  his  duties;  and 
hence  an  employee  who  is  not  intrusted 
with  either  of  these  powers  may  still  be 
the  representative  of  the  master.  The 
true  test  is  whether  the  person  in  ques- 
tion is  employed  to  do  any  of  the  du- 
ties of  the  master."  Cunter  v.  Granite- 
ville  Mfg.  Co.  (1882)  18  S.  C.  270,  44 
Am.  Rep.  573. 

"The  question  as  to  whether  the  rela- 
tion of  fellow  servants  exists  in  a  given 
case  is,  in  our  opinion,  determined  by 
an  inquiry  into  the  nature  of  the  serv- 
ice at  the  particular  time  in  question. 
If,  at  the  time  the  oflfending  servant  per- 
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character  of  the  negligent  act  appears  in  connection  with  an  asser- 
tion that  the  rank,  title,  or  official  position  of  the  offending  servant, 
and  the  degree  of  control  exercised  by  him  over  the  plaintiff,  are  not 
material  factors  in  the  determination  of  the  master's  liability.* 


formed  the  act  by  which  another  servant 
was  injured,  he  was  in  the  performance 
of  a  duty  which  the  master  owed  to 
his  servants,  he  was  not  a  fellow  serv- 
ant; for  the  rule  is  fundamental  that 
the  master  cannot  rid  himself  of  the 
duty  he  owes  to  his  servants  by  dele- 
gating his  authority  to  another,  and  if 
he  attempts  to  do  so,  the  person  to 
whom  he  delegates  the  power  to  act  is  a 
vice  principal,  and  not  a  fellow  servant. 
On  the  other  hand,  if  at  the  time  of 
the  alleged  negligence  the  servant  was 
not  engaged  in  the  performance  of  a 
duty  which  the  master  owed  to  his  serv- 
ants, but  was  in  the  discharge  of  a  duty 
which  the  servant  acting  owed  to  the 
master,  he  will  be  held  to  be  a  fellow 
servant  with  others  engaged  in  the  same 
common  business,  and  the  master  will 
not  be  liable  for  any  injury  inflicted 
upon  such  fellow  servant  by  reason  of 
his  negligence."  Justice  v.  Pennsyl- 
vania Co.  (1892)  130  Ind.  321,  30  N.  E. 
303. 

"A  railroad  corporation  may  be  con- 
trolled by  competent,  watchful,  and  pru- 
dent directors,  who  exercise  the  greatest 
caution  in  the  selection  of  a  superin- 
tendent or  general  manager,  under 
whose  supervision  and  order  its  affairs 
and  business,  in  all  of  its  departments, 
are  conducted.  The  latter,  in  turn, 
may  observe  the  same  caution  in  the 
appointment  of  subordinates  at  the  head 
of  the  several  branches  or  departments 
of  the  company's  service.  But  the  obli- 
gation still  remains  to  provide  and 
maintain,  in  suitable  condition,  the  ma- 
chinery and  apparatus  to  be  used  by  its 
employees, — an  obligation  the  more  im- 
portant, and  the  degree  of  diligence  in 
its  performance  the  greater,  in  propor- 
tion to  the  dangers  which  may  be  en- 
countered. Those,  at  least,  in  the  or- 
ganization of  the  corporation,  who  are 
invested  with  controlling  or  superior 
authority  in  that  regard  represent  its 
legal  personality;  their  negligence,  from 
which  injury  results,  is  the  negligence 
of  the  corporation.  The  latter  cannot, 
in  respect  of  such  matters,  interpose  be- 
tween it  and  the  servant  who  has  been 
injured,  without  fault  on  his  part,  the 


personal  responsibility  of  an  agent  who, 
in  exercising  the  master's  authority, 
has  violated  the  duty  he  owes,  as  well 
to  the  servant  as  to  the  corporation." 
Bough  V.  Texas  &  P.  R.  Co.  (1879)  100 
U.  S.  213,  218,  25  L.  ed.  612,  615. 

"The  test  of  liability  is  not  the  safe- 
ty of  the  place  or  appliance  at  the  time 
of  the  injury,  but  the  character  of  the 
duty,  the  negligent  performance  of 
which  caused  the  injury."  Sofield  v. 
Guggenheim  Smelting  Co.  (1900)  64  N. 
J.  L.  605,  50  L.R.A.  417,  46  Atl.  711. 

The  true  rule  "makes  the  character 
of  the  act  or  omission  wherein  the  neg- 
ligence exists  the  test  of  the  master's 
responsibility  therefor."  McBlUgott  v. 
Randolph  (1891)  61  Conn.  157,  29  Am. 
St.  Rep.  181,  22  Atl.  1094. 

"The  test  must  always  be  whether  the 
negligent  act  or  omission  was  in  dis- 
charge of  the  master's  or  the  servant's 
duty."  Gurley  v.  Eoff  (1899)  62  N.  J. 
L.  758,  42  Atl.  731. 

2  The  true  rule  is  to  hold  the  corpora- 
tion liable  for  negligence  in  respoet  to 
such  acts  and  duties  as  it  is  required 
to  perform  as  master,  without  regard  to 
the  rank  or  title  of  the  agent  intrusted 
with  "their  performance.  As  to  such  acts 
the  agent  occupies  the  place  of  the  cor- 
poration, and  the  latter  is  liable  for  the 
manner  in  which  they  are  performed. 
Flihe  v.  Boston  &  A.  R.  Co.  (1873)  53 
N.  Y.  549,  13  Am.  Rep.  545;  quoted  in 
Crispin  v.  BahUtt  (1880)  81  N.  Y.  521, 
37  Am.  Rep.  521. 

In  Fuller  v.  Jetoett  (1880)  80  N.  Y. 
46,  36  Am.  Rep.  575,  the  court,  after  cit- 
ing earlier  cases,  proceeded  thus:  "We 
understand  the  principle  of  these  cases 
to  Be  that  acts  which  the  master,  as 
such,  is  bound  to  perform  for  the  safety 
and  protection  of  his  employees,  cannot 
be  delegated  so  as  to  exonerate  the  for- 
mer from  liability  to  a  servant  who  is 
injured  by  the  omission  to  perform  the 
act  or  duty,  or  by  its  negligent  perform- 
ance, whether  the  nonfeasance  or  mis- 
feasance is  that  of  a  superior  officer, 
agent,  or  servant,  or  of  a  subordinate 
or  inferior  agent  or  servant  to  whom 
the  doing  of  the  act,  or  the  performance 
of   the   duty,   has  been  committed.     In 
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either  case,  in  respect  to  such  act  or 
duty  the  servant  who  undertakes,  or 
omits  to  perform  it,  is  the  representa- 
tive of  the  master,  and  not  a  mere  co- 
servant  Vfith  one  who  sustains  the 
injury.  The  act  or  omission  is  tlie  act 
or  omission  of  the  master,  irrespective 
of  the  grade  of  the  servant  whose  negli- 
gence caused  the  injury,  or  of  the  fact 
whether  it  was  or  was  not  practicable 
for  the  master  to  act  personally,  or 
whether  he  did  or  did  not  do  all  that 
he  personally  could  do  by  selecting  com- 
petent servants,  or  otherwise  to  secure 
the  safety  of  his  employees.  It  is  some- 
times difficult  to  determine  what  is  the 
master's  duty,  within  the  rule.  But 
when  it  is  ascertained  that  the  negli- 
gence by  which  an  employee  is  injured 
relates  to  this  duty,  then  there  is  no 
middle  ground,  and  the  case  cannot  be 
determined  upon  any  distinction  found- 
ed upon  the  particular  grade,  office,  or 
function  of  the  negligent  servant  or 
agent." 

"The  true  test,  it  is  believed,  whether 
an  employee  occupies  the  position  of  a. 
fellow  servant  to  another  employee,  or 
is  the  representative  of  the  master,  is 
to  be  found,  not  from  the  grade  or  rank 
of  the  offending  or  injured  servant,  but 
it  is  to  be  determined  by  the  character 
of  the  act  being  performed  by  the  of- 
fending servant,  by  which  another  em- 
ployee is  injured;  or,  in  other  words, 
whether  the  person  whose  status  is  in 
question  is  charged  with  the  perform- 
ance of  a  duty  which  properly  belongs 
to  the  master."  Schroeder  v.  Flint  & 
P.  M.  R.  Co.  (1894)  103  Mich.  213,  29 
L.R.A.  321,  50  Am.  St.  Rep.  354,  61  N. 
W.  663. 

The  relative  rank  of  the  offending 
and  the  negligent  servant  is  not  as  re- 
liable a  test  of  whether  they  were  fellow 
servants  as  the  "nature  and  character 
of  the  duty  violated."  Oilmore  v.  Amer- 
ican Tube  &  Stamping  Co.  (1907)  79 
Conn.  498,  66  Atl.  4. 

"It  is  the  act  itself,  and  not  the  title 
of  the  actor,  or  the  fact  that  he  does 
superior  duties,  that  characterizes  a 
performer  a  vice  principal  or  fellow 
servant."  Chicago,  I.  &  L.  R.  Go.  v. 
Barker  (1908)  169  Ind.  670,  17  L.R.A. 
(N.S.)  542,  83  N.  E.  369,  14  Ann.  Cas. 
375,  transferred  from  appellate  court 
(1907)  40  Ind.  App.  256,  81  N.  E.  1179. 

The  test  whether  or  not  an  employee 
by  whose  negligence  another  employee 
was  injured  was  a  fellow  servant  of  the 


latter  is  not  "a  difference  in  rank,  or 
the  power  to  control  and  direct  or  dis- 
charge from  service  the  employee  in- 
jured," but  "whether  the  act  or  omia- 
sion  resulting  in  injury  involved  a  duty 
owing  by  the  master  to  the  injured 
employee."  Robertson  v.  Chicago  &  E. 
R.  Co.  (1896)  146  Ind.  486,  45  N.  E. 
655. 

The  test  by  which  to  determine 
whether  a  servant  was  acting  as  a  "vice 
principal"  or  as  a  "fellow  servant"  is 
whether,  at  the  time  of  injury,  he  was 
intrusted  with  the  performance  of  some 
absolute  and  personal  duty  of  the  mas- 
te;r.  Not  the  rank  nor  authority,  but 
the  nature  of  the  service,  controls.  Pasco 
V.  Minneapolis  Steel  &  Machinery  Co. 
(1908)  105  Minn.  132,  18  L.R.A.  (N.S.) 
153,  117  N.  E.  479   (headnote  by  court). 

"For  failure  or  negligence  in  the  dis- 
charge of  these  personal  duties  of  the 
master,  resulting  in  injury,  the  master 
is  liable  whether  he  acts  in  person  or  by 
other  servants.  If  he  acts  by  servants 
in  such  cases,  it  makes  no  difference  as 
to  the  grade  of  the  servant.  The  serv- 
ant is  identified  with  the  master.  The 
master's  duties  are  cast  upon  him  and 
for  his  default  the  master  is  liable,  and 
in  these  cases  the  doctrine  of  'fellow 
servants,'  so  called,  has  no  application 
whatever."  Schaub  v.  Hannibal  &  St. 
J.  R.  Co.  (1891)  106  Mo.  87,  16  S.  W. 
924. 

"It  is  not  the  law  that  the  mere  fact 
that  an  appliance  furnished  by  the  mas- 
ter to  his  servants  to  be  used  by  them 
in  the  prosecution  of  their  work  has 
been  constructed  by  one  who  has  been  a 
fellow  servant,  engaged  in  the  same  kind 
of  work  with  the  servant  who  is  injured, 
exonerates  the  master  from  liability  for 
the  consequences  of  a  defectiveness  of 
the  appliance.  On  the  contrary  the  law 
is  that  the  duty  of  the  master  to  fur- 
nish reasonably  safe  tools,  machines, 
and  appliances  to  his  servants,  to  be 
used  by  them  in  the  prosecution  of  the 
work  assigned  to  them,  is  absolute  in  its 
nature,  and  personal  to  the  master  to 
the  extent  of  using  due  care  to  accom- 
plish the  end  named.  As  this  duty  is 
personal  to  the  master,  it  is  entirely  im- 
material to  what  grade  of  servants  or 
employees  he  delegates  its  performance. 
He  may  delegate  it  to  his  general  agent, 
who  has  the  general  superintendence  of 
his  work  and  the  duty  of  employing  and 
discharging  hands,  and  the  entire  con- 
trol  ovur   their  movements   and  opera- 
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3.  In  another  it  is  laid  down  that  the  mere  employment  of  a  com- 
petent person  to  perform  the  duty  which  was  omitted  is  not  sufficient 
to  absolve  the  master  from  responsibility.* 

4.  In  another  we  find  a  simple  aflSrmative  of  the  representative 
character  of  the  employee  who  is  intrusted  with  the  performance  of 
one  of  the  non-delegable  duties.* 

tions;  or  he  may  delegate  it  to  one  of  364;  Copper  v.  Louisville,  E.  «f  St.  L. 
the  common  laborers  who  are  to  use  the  R.  Co.  { 1885 )  103  Ind.  305,  2  N.  E.  749 ; 
appliance.  He  may  delegate  it  to  a  Peirce  v.  Oliver  { 1897 )  18  Ind.  App.  87, 
trained  mechanic,  or  he  may  select  a  la-  17  N.  E.  485 ;  Jenkins  v.  Richmond  & 
borer  utterly  without  skill.  In  either  D.  R.  Co.  (1893)  39  S.  0.  507,  39  Am. 
case,  as  the  duty  is  personal  to  him,  he  St.  Rep.  750,  18  S.  E.  182;  Galveston, 
becomes  responsible  for  its  proper  per-  H.  &  S.  A.  R.  Co.  v.  Smith  (1890)  76 
formance  to  the  extent  of  using  reason-  Tex.  611,  18  Am.  St.  Rep.  78,  13  S.  W. 
able  care  and  diligence  to  the  end  that  562;  Jackson  v.  Norfolk  &  W.  R.  Co. 
it  is  properly  performed.  In  any  of  (1897)  43  W.  Va.  380,  46  L.R.A.  337, 
these  cases  the  particular  agent,  em-  27  S.  E.  278,  31  S.  E.  258 ;  Ell  v.  North- 
ployee,  or  servant,  to  whom  he  delegates  em  P.  R.  Co.  (1891)  1  N.  D.  336,  12 
this  duty,  becomes,  for  that  reason,  and  L.R.A.  97,  26  Am.  St.  Rep.  621,  48  N. 
as  to  it,  hia  vice  principal,  and  is  taken  W.  222;  Daves  v.  Southern  P.  Co. 
out  of  the  category  of  fellow  servants  (1893)  98  Cal.  19,  35  Am.  St.  Rep.  133, 
in  respect  of  any  other  servants  who  are  32  Pac.  708 ;  following  Collier  v.  Stein- 
injured  through  the  defectiveness  of  the  hart  (1875)  51  Cal.  116. 
appliance."  Jones  v.  St.  Louis,  N.  d  P.  3  yan  Dusen  v.  Letellier  (1889)  78 
Packet  Co.   (1891)    43  Mo.  App.  398.  Mich.  492,  44  N.  W.  572. 

"Where  the  negligence  is  in  the  per-  "The  duty  of  the  master  to  exercise 
formance  or  nonperformance  of  some  care  for  the  safety  of  the  servant  can- 
duty  that  is  imposed  by  law  upon  the  not  be  evaded  by  the  employment  of 
master  for  the  safety  of  the  injured  others  for  its  performance."  Bums  v. 
servant,  the  master  is  responsible,  irre-  Delavxire  &  A.  Teleg.  &  Teleph.  Co. 
spective  of  the  rank  of  the  negligent  (1904)  70  N.  J.  L.  745,  67  L.R.A.  956, 
employee;     but    where    the    negligence  59  Atl.  220,  592. 

is  in  the  performance  or  nonperform-  4  "If,  instead  of  personally  perform- 
ance of  some  duty  that  is  merely  inci-  ing  these  [personal]  obligations,  the 
dental  to  the  general  employment,  the  master  engages  another  to  do  them  for 
master  is  not  responsible,  although  the  him,  he  is  liable  for  the  neglect  of  that 
negligent  servant  was  superior  in  rank  other,  which,  in  such  case,  is  not  the 
to  him  who  was  injured,  or  may  at  neglect  of  a  fellow  servant,  no  matter 
other  times  have  been  intrusted  with  the  what  his  position  as  to  other  matters, 
performance  of  the  master's  duties."  but  is  the  neglect  of  the  master  to  do 
Knutter  v.  New  York  &  N.  J.  Teleph.  Co.  those  things  which  it  is  the  duty  of  the 
(1902)  67  N.  J.  L.  646,  58  L.R.A.  808,  master  to  perform  as  such."  Northern 
52  Atl.  565.  P.  R.  Go.  v.  Peterson  (1896)   162  U.  S. 

For  other  examples  of  the  same  form  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843. 

of  expression,   see  Stockmeyer  v.  Reed  "If  a,  person  employs  another  to  per- 

(1893)    55   Fed.  259;  Hankins  v.  New  form  a  duty  which  he  would  have  to  dis- 

York,  L.  E.  &  W.  R.  Co.  (1894)   142  N.  charge  if  another  were  not  employed  to 

Y.  416,  25  L.R.A.  396,  40  Am.  St.  Rep.  do  it  for  him,  such  employee,  as  to  that 

616,  37  N.  E.  466;  Harrison  v.  Detroit,  service,    stands    in    the    master's    stead 

L.  d  N.  R.  Co.   (1890)    79  Mich.  409,  7  with  relation  to  other  persons."     Moore 

L.R.A.  623,  19  Am.  St.  Rep.  180,  44  N.  v.  Waiash,  St.  L.  &  P.  R.  Co.    (1885) 

W.  1034;  Lindvall  v.  Woods   (1889)  41  85  Mo.  588. 

Minn.  212,  4  L.R.A.  793,  42  N.  W.  1020 ;  "At  common  law,  whenever  the  master 

Carlson    v.    Northwestern    Teleph.    Ex-  delegates  to  any  officer,  servant,  agent, 

change  Co.   (1896)   63  Minn.  428,  65  N.  or  employee,  high  or  low,  the  perform- 

W.  914;   Kerner  v.  Baltimore  &  0.  S.  ance  of  any  of  the   duties   above  men- 

W.  R.  Co.  (1897)   149  Ind.  21,  48  N.  E.  tioned,   which   really   devolve   upon   the 
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5.  In  another  the  non-delegable  quality  of  the  master's  personal 
duties  is  emphasized.* 


master  himself,  then  such  oflBcer,  serv- 
ant, agent,  or  employee  stands  in  the 
place  of  the  master  and  becomes  a  sub- 
stitute for  the  master,  a  vice  principal 
and  the  master  is  liable  for  his  acts  or 
his  negligence  to  the  same  extent  as 
though  the  master  himself  had  per- 
formed the  acts,  or  was  guilty  of  the 
negligence."  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Moore  (1883)  29  Kan.  632. 

"It  is  clear  upon  principle  that  vrhere 
the  duty  rests  directly  on  the  master, 
and  he  authorizes  an  agent  or  servant 
to  perform  that  duty,  he  is  bound  to  an- 
swer to  a  servant  injured  by  the  negli- 
gent performance  of  the  duty."  Indi- 
ana Car  Co.  V.  Parker  (1885)  100  Ind. 
181. 

"One  who  is  placed  in  charge  of  a, 
force  of  men  engaged  in  any  of  those 
occupations,  whose  duties  are  limited  to 
carrying  on  the  work,  or  directing  it, 
whether  actively  assisting  therein  or 
not,  and  who  is  invested  with  no  author- 
ity, or  charged  with  no  duty,  in  fur- 
nishing places  or  appliances  for  the 
work,  or  in  the  employment  or  reten- 
tion of  employees,  is  himself  usually  a 
mere  coemployee.  His  duties  require 
him  to  use,  or  superintend  and  direct 
the  using  of  places  and  appliances,  and 
to  control  employees  furnished  by  the 
master.  If,  however,  he  is  given  addi- 
tional authority,  and  is  charged  with 
the  duty  of  furnishing  places  to  work 
and  appliances  for  the  work,  and  is  au- 
thorized to  employ  and  discharge 
operatives,  he  is,  as  to  such  things,  not 
a  coemployee,  but  speaks  and  acts  as  a 
master."  Nail  v.  Louisville  N.  A.  £ 
C.  R.  Co.  (1891)  129  Ind.  260,  28  N.  E. 
183,  611. 

"If  the  master  has  delegated  to  a 
servant  or  employee  the  care  and  man- 
agement of  the  entire  business,  or  a 
distinct  department  of  it,  the  situation 
being  such  that  the  superior  servant  is 
charged  with  the  performance  of  duties 
towards  the  inferior  servant  which  the 
law  imposes  upon  the  master,  then  such 
superior  servant  stands  in  the  place  of 
the  master,  and  the  rule  of  respondeat 
superior  applies."  Harrison  v.  Detroit, 
L.  &  N.  R.  Go.  (1890)  79  Mich.  409,  7 
L.R.A.  623,  19  Am.  St.  Rep.  180,  44  N. 
W.  1034. 

Where   injuries  are   caused  by  negli- 


gence of  a  servant  who  is  charged  with 
the  performance  of  duties  which  by  law 
it  is  incumbent  on  the  master  to  per- 
form, in  legal  contemplation  his  negli- 
gence is  the  negligence  of  the  master. 
Baltimore  d  0.  R.  Co.  v.  MoKenzie 
(1885)   81  Va.  71. 

In  Riley  v.  West  Virginia,  C.  &  P.  R. 
Co.  (1885)  27  W.  Va.  145,  the  correct 
rule  on  this  subject,  as  deduced  from 
the  more  recent  and  better-considered 
American  cases,  was  said  to  have  been 
that  stated  in  Wood  on  Master  &  Serv- 
ant, §  438,  as  follows:  "Whenever  the 
master  delegates  to  another  the  perform- 
ance of  a  duty  to  his  servants,  which 
the  master  had  impliedly  contracted  to 
perform  in  person,  or  which  rests  upon 
him  as  an  absolute  duty,  he  is  liable  for 
the  manner  in  which  that  duty  is  per- 
formed by  the  middleman  whom  he  has 
selected  as  his  agent;  and  to  the  extent 
of  the  discharge  of  those  duties  by  the 
middleman,  he  stands  in  the  place  of  the 
master,  but  as  to  all  other  matters  he 
is  a  mere  coservant;  and  the  question 
is  not  whether  the  master  reserved  any 
oversight  or  discretion  to  himself,  but 
whether  he  did  in  fact  clothe  the  middle- 
man with  power  to  perform  his  duties 
to  the   servant  injured." 

See  also  Corcoran  v.  Holbrook  (1875) 
59  N.  Y.  517,  17  Am.  Rep.  369;  Lough- 
lin  v.  State  (1887)  105  N.  Y.  159,  11 
N.  E.  371;  Lindvall  v.  Woods  (1889)  41 
Minn.  212,  4  L.R.A.  793,  42  N.  W.  1020; 
Mackey  v.  Baltimore  d  P.  R.  Co.  ( 1890 ) 
8  Mackey,  282. 

S  "No  duty  required  of  him  [the  mas- 
ter] for  the  safety  and  protection  of  his 
servants  can  be  transferred,  so  as  to 
exonerate  him  from  such  liability." 
Northern  P.  R.  Co.  v.  Herbert  (1886) 
116  U.  S.  642,  29  L.  ed.  755,  6  Sup.  Ct. 
Rep.  590,  affirming  (1882)  3  Dak.  38, 
13  N.  W.  349. 

"The  nonfulfilment  of  a  positive  duty 
cannot  be  excused  by  the  delegation  if 
its  performance  to  another."  Pennsyl- 
vania R.  Co.  V.  LaRue  (1897)  27  C.  C. 
A.  363,  55  U.  S.  App.  20,  81  Fed.  148. 

"An  employer  is  not  relieved  from 
responsibility  to  an  employee,  who  has 
been  injured  in  consequence  of  his  fail- 
ure to  make  the  working  place  reason- 
alDly  safe,  by  proof  that  he  employed  a 
competent    superintendent   or   foreman. 
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6.  In  another,  the  language  takes  the  shape  of  a  declaration  that 


supplied  him  with  necessary  appliances, 
and  gave  him  all  needful  instructions 
for  the  purpose."  Baird  v.  Reilly 
(1899)  35  C.  C.  A.  78,  63  U.  S.  App. 
157,  92  Fed.  884. 

"No  duty  belonging  to  the  master  to 
perform  for  the  safety  and  protection  of 
his  servants  can  be  delegated  to  any 
servant  of  any  grade,  so  as  to  exonerate 
the  servant  from  responsibility  to  a  co- 
servant  vpho  has  been  injured  by  its 
nonperformance."  Mann  v.  Delaioare  <& 
H.  Canal  Co.  (1883)  91  N.  Y.  495. 

"A  master  is  never  exonerated  by  the 
negligent  omission  of  subordinates  to 
perform  duties  which  are  imposed  on 
him  in  his  character  as  master,  result- 
ing in  injury  to  his  employees."  Bailey 
V.  Rome,  W.  £  0.  R.  Go.  (1893)  139  N. 
y.  302,  34  N.  E.  918. 

In  Ford  v.  Lake  Shore  &  M.  8.  B.  Co. 
(1891)  124  N.  Y.  493,  12  L.RA.  454, 
26  N.  E.  1101,  the  court,  after  stating 
that  a  want  of  care  on  the  master's  part 
may  appear  from  various  derelictions  of 
specific  duties,  said:  "These  are  the 
master's  duties,  and  responsibility  can- 
not be  evaded  by  their  delegation  to 
agents.  As  to  such  acts  the  agent  oc- 
cupies the  master's  place,  and  the  lat- 
ter is  deemed  present  and  liable  for  the 
manner  in  which  they  are  performed." 

"The  duty  of  the  master  to  exercise 
reasonable  care  that  the  machinery,  ap- 
pliances, and  place  to  work,  supplied  to 
the  servant,  are  reasonably  safe,  is  per- 
sonal, and  cannot  be  delegated  to  anoth- 
er so  as  to  relieve  the  master  from  lia- 
bility for  its  nonperformance."  Eduxird 
Bines  Lumber  Co.  v.  Ligas  (1898)  172 
111.  315,  64  Am.  St.  Rep.  38,  50  N.  E. 
225,  affirming   (1897)   68  111.  App.  523. 

The  master  "cannot  avoid  the  liabil- 
ity by  deputing  another  to  perform  these 
duties  in  his  stead."  Broiim  v.  Winona 
&  St.  P.  R.  Co.  (1880)  27  Minn.  162,  38 
Am.  Rep.  285,  6  N.  W.  484. 

"While  the  master  may  delegate  the 
[«.  e.,  a  personal]  duty  to  other  em- 
ployees, he  cannot  thereby  escape  lia- 
bility for  its  nonperformance."  Gadden 
V.  American  Steel  Barge  Go.  (1894)  88 
Wis.  409,  60  N.  W.  800. 

Similarly  the  courts  have  spoken  of 
an  "obligation  not  satisfied  by  devolving 
it  upon  a  subordinate."  (Baird  v. 
Reilly  [1899]  35  C.  C.  A.  78,  63  U.  S. 
App.   157,  92  Fed.  884)  ;   of  "duties  to 


those  serving  him,  which  he  cannot  de- 
vest himself  of  by  any  delegation  to 
others."  {Indiana  Car  Co.  v.  Parker 
[1885]  100  Ind.  181,  quoting  from  an 
essay  by  Judge  Coolev,  in  2  Southern 
Law  Review,  N.  S.  114  [p.  1239]);  of 
"a  duty  which  the  master  cannot  rid 
himself  of  by  casting  it  upon  an  agent, 
officer,  or  servant  employed  by  him." 
(Indiana  Car  Co.  v.  Pwrlcer  [1885]  100 
Ind.  181)  ;  of  "duties  of  which  the  mas- 
ter cannot  relieve  himself  by  any  dele- 
gation" (  Quinoy  Min.  Co.  v.  Kitts 
[1879]  42  Mich.  34,  3  N.  W.  240)  ;  "of 
"a  primary  duty,  of  which  the  master 
cannot  relieve  himself  by  clothing  some 
general  agent  with  the  power,  and  char- 
ging him  with  the  duty,  of  making 
performance  for  him"  ( Tierney  v.  Min- 
neapolis cE  St.  L.  R.  Go.  [1885]  33  Minn. 
311,  53  Am.  Rep.  35,  23  N.  W.  229). 
For  other  examples  of  the  same  form 
of  statement,  see  the  following  cases: 
Gomben  v.  Belleville  Stone  Co.  (1896) 
59  N.  J.  L.  226,  36  Atl.  473;  Indiana 
Car  Go.  v.  Parker  (1885)  100  Ind.  181, 
Brazil  Block  Goal  Co.  v.  Young  (1889) 
117  Ind.  520,  20  N.  E.  423 ;  Johnson  v. 
Chesapeake  &  0.  R.  Go.  (1892)  36  W. 
Va.  73,  14  S.  E.  432;  Van  Steenburgh 
V.  Thornton  (1895)  58  N.  J.  L.  160,  33 
Atl.  380;  Benzing  v.  Steinway  (1886) 
101  N.  Y.  549,  5  N.  E.  449;  Union  P.  R. 
Co.  V.  Daniels  (1894)  152  U.  S.  684, 
sub  nom.  Union  P.  R.  Go.  v.  Snyder 
38  L.  ed.  597,  14  Sup.  Ct.  Rep.  756,  af- 
firming (1890)  6  Utah,  357,  23  Pac. 
762;  Chicago  G.  W.  R.  Go.  v.  Eealy 
(1898)  30  C.  C.  A.  11,  57  U.  S.  App. 
513,  86  Fed.  245;  Pike  v.  Chicago  &  A. 
R.  Co.  (1890)  41  Fed.  95;  Smith  v.  Hill- 
side Coal  &  I.  Co.  (1898)  186  Pa.  28, 
40  Atl.  287;  Balhoff  v.  Michigan  C.  R. 
Co.  (1895)  106  Mich.  606,  65  N.  W. 
592;  Carlson  v.  Northwestern  Teleph. 
Exchange  Co.  (1896)  63  Minn.  428,  65 
N.  W.  914;  Donnelly  v.  San  Francisco 
Bridge  Go.  (1897)  117  Cal.  417,  49  Pac. 
559;  Addicks  v.  Christoph  (1899)  62 
N.  J.  L.  786,  72  Am.  St.  Rep.  685,  43 
Atl.  196;  Galveston,  B.  &  S.  A.  R.  Co. 
V.  Sm.ith  (1890)  76  Tex.  611,  18  Am. 
St.  Rep.  78,  13  S.  W.  562;  Spring  Val- 
ley Coal  Co.  V.  Robizas  (1903)  111  111. 
App.  49,  affirmed  in  (1904)  207  111.  226, 
69  N.  E.  925 ;  Coffeyville  Vitrified  Brick 
&  Tile  Go.  V.  Shanks  (1904)  69  Kan. 
306,  76  Pac.  856. 
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coservice  will  not  defeat  the  action  where  the  delinquent  was  dis- 
charging one  of  the  personal  duties  of  the  master.* 

1482.  [553]  Subsidiary  consequences  deduced  from  the  general 
principle. — From  the  principle  that  the  master's  liability  is  a  per- 
emptory inference  of  law  when  the  evidence  shows  that  the  injury 


6  "If  an  employee  sustains  an  injury 
through  the  negligence  of  a  coemployee 
while  such  coemployee  is  performing  the 
duties  of  the  master,  the  master  cannot 
defeat  his  recovery  on  the  ground  that 
they  are  fellow  servants."  Wilson  v. 
Charleston  &  8.  B.  Co.  (1896)  51  S.  C. 
79,  28  S.  E.  91. 

"The  test  is,  was  the  act  or  omission 
complained  of  done  or  neglected  in  the 
discharge  of  a,  duty  which  the  law  im- 
putes to  the  master,  and  which  he  has 
delegated,  expressly  or  by  implication, 
to  the  person  doing  or  omitting  to  do 
the  act?"  Safety  Insulated  Wire  & 
Cable  Co.  v.  Matthews  (1907)  81  C.  C. 
A.  385,  151  Eed.  761. 

"If  the  act  is  done  in  the  discharge 
of  a  positive  duty  of  the  master,  then 
negligence  therein  is  the  negligence  of 
the  latter.  If  it  is  done  in  the  discharge 
of  any  other  duty  of  the  employee,  it  is 
the  negligence  of  the  servant,  the  risk 
of  which  his  fellows  have  assumed." 
Weeks  v.  Soharer  (1901)  49  C.  C.  A. 
372,  111  Fed.  330.  Similar  language 
was  used  in  Westinghouse,  C.  K.  &  Go. 
V.  Callaghan  (1907)  19  L.R.A.(N.S.) 
361,  83  C.  C.  A.  669,  155  Fed.  397. 

"The  question  is  always  whether  the 
negligence  charged  is  the  neglect  of  a 
primary  and  absolute  duty  of  the  master 
to  the  servant."  Peters  v.  George 
(1907)  83  C.  C.  A.  408,  154  Fed.  634. 
"The  negligence  of  a  fellow  servant  or 
coemployee,  acting  as  such,  will  not  au- 
thorize a  recovery  in  any  case,  although 
the  fellow  servant  or  coemployee  may  be 
a  superior  officer,  an  agent,  or  a  fore- 
man; but,  if  the  superior  agent  is 
charged  with  the  performance  of  the 
master's  duty,  then,  in  so  far  as  that 
duty  is  concerned,  his  acts  and  his  neg- 
ligence are  the  acts  and  the  negligence 
of  the  master,  and  not  simply  those 
of  a  coemployee  or  fellow  servant." 
Krueger  v.  fjouisville,  N.  A.  &  C.  R.  Go. 
Ill  Ind.  52,  11  N.  E.  957. 

Compare    fitucke   v.    Orleans   B.    Go. 
(1898)  50  La.  Ann.  188,  23  So.  342. 
The  elementary  conception  underlying 


this  form  of  statement  is  observable  in 
the  declaration  that  a  servant  does  not 
assume  the  risks  of  negligent  acts  of 
this  class  on  the  part  of  the  injured 
servant.  Monmo^ith  Min.  &  Mfg.  Co.  v. 
Erling  (1894)  148  111.  521,  39  Am.  St. 
Rep.  187,  36  N.  E.  117,  affirming  (1892) 
45  111.  App.  411. 

Commenting  upon  the  last  two  of 
these  alternative  modes  of  statement,  in 
Rogers  v.  Ludlow  Mfg.  Go.  (1887)  144 
Mass.  201,  59  Am.  Rep.  68,  11  N.  E. 
77,  the  court  said:  "As  a,  corporation 
must  act  by  natural  persons,  and  as  all 
large  corporations  carry  on  their  busi- 
ness by  means  of  servants  of  different 
grades,  it  is  manifest  that,  if  it  is  held 
that  these  are  all  fellow  servants,  and 
that  the  corporation  can  delegate  the 
whole  duty  of  hiring  and  superintending 
its  servants,  and  of  providing  its  ma- 
chinery and  of  keeping  it  in  repair,  to 
one  or  more  principal  servants,  such  as 
superintendents  or  managers,  the  cor- 
poration may  escape  all  responsibility 
for  injuries  caused  by  defective  ma- 
chinery, except  in  the  few  cases  where 
it  can  be  shown  that  these  principal 
servants  were  incompetent,  or  that  the 
directors  of  the  corporation,  or  its  prin- 
cipal officers,  knew  that  the  subordinate 
servants  were  incompetent,  or  that  the 
machinery  used  was  defective.  To  avoid 
this  result,  some  courts  have  held  that 
superintendents  or  managers  are  not  fel- 
low servants  with  the  men  employed  to 
work  under  them,  or  that  servants  em- 
ployed in  one  department  of  the  busi- 
ness are  not  fellow  servants  with  those 
employed  in  another.  Other  courts  have 
held  that  they  are  all  fellow  servants, 
but  that  the  master  cannot  avoid  his 
obligation  to  see  to  it  that  reasonable 
care  shall  be  exercised  in  procuring  suit- 
able machinery,  in  keeping  it  in  repair, 
and  in  hiring  and  retaining  competent 
servants,  by  employing  a  servant  to  do 
these  things  for  him,  and  that  if  he  does 
employ  a  servant  for  this  purpose,  and 
the  servant  does  not  use  due  care,  the 
master  is  responsible." 
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was  caused  by  a  violation  of  one  of  his  non-delegable  duties,  several 
consequences  follow. 

1.  If  a  master  has  no  representative  to  discharge  the  non-delegable 
duties  which  he  does  not  undertake  to  discharge  in  person,  he  is  no- 
less  culpable  than  where  the  representative  actually  appointed  for 
that  purpose  performs  his  functions  negligently.* 

2.  The  master  is  none  the  less  responsible,  because  he  did  not 
know  that  his  agent  was  habitually  careless  and  unfit  for  his  posi- 
tion.* 

3.  The  mere  fact  that  a  vice  principal  has  given  orders  which,  if 
they  had  been  executed,  would  have  averted  the  catastrophe  from 
which  injury  resulted,  will  not  discharge  his  employer  from  liability. 
Empty  orders  will  not  suffice.^ 

4.  The  fact  that  the  delinquent  was  not  the  sole  person  to  whom 
the  performance  of  a  non-delegable  duty  was  intrusted,  as  respects 
the  plaintiff,  will  not  avail  the  master.* 


1  Wilson    V.    WilUmantic    Linen    Co. 

(1883)  50  Conn.  433,  47  Am.  Rep.  653; 
Prescott  V.  J.  Ottman  Lithographing  Go. 

(1897)  20  App.  Div.  397,  46  N.  Y.  Supp. 
812. 

^Whaley  v.  Bartlett   (1894)   42  S.  C. 
454,  20  S.  E.  745. 
8  Uattise  v.  Consumers'  Ice  Mfg.  Go. 

(1894)    46  La.  Ann.  1535,  49  Am.   St. 
Rep.  356,  16  So.  400. 

"All  the  cases  hold  that  it  is  not 
enough  for  the  master  to  order  safe  ma- 
chinery to  be  constructed,  but  he  must 
exercise  reasonable  care  to  see  that  the 
machinery  is  in  fact  safe,  after  the  or- 
der has  been  executed.  It  would  be  an 
easy  matter  for  a  master  to  escape  lia- 
bility if  an  order  to  construct  safe  ma- 
chinery would  be  sufficient.  That  would 
be  equivalent  to  exculpating  him  entire- 
ly from  all  liability  in  this  regard." 
Wilson  V.  WilUmantic  Linen  Go.  ( 1883 ) 
50  Conn.  433,  47  Am.  Rep.  563  (appli- 
ance left  incomplete ) . 

Compare  also  Flike  v.  Boston  &  A.  R. 
Go.  (18'3)  53  N.  Y.  549,  13  Am.  Rep. 
545  (br.;keman  who  had  been  hired  to 
fill  a  vacancy  did  not  arrive,  and  the 
train  was  sent  out  with  an  insufficient 
number  of  hands;  see  §  1503,  post)  ; 
Anderson  v.  Michigan  G.  B.  Co.  (1895) 
107  Mich.  591,  65  N.  W.  585  (assistant 
road  master  sent  section  foreman  to  re- 
pair defective  track,  but  did  not  see  that 
his  orders  had  been  carried  out  prop- 
erly) ;    Galasso   v.   National   8.   8.    Go. 


(1898)  27  App.  Div.  169,  50  N.  Y.  Supp. 
417,  rehearing  denied  in  51  N.  Y.  Supp. 
136;  Fuller  v.  Jeivett  (1880)  80  N.  Y. 
46,  36  Am.  Rep.  575,  affirming  s.  c.  sub. 
nom.  Stevenson  v.  Jewett  (1878)  16 
Hun,  210  (here  it  was  expressly  said  by 
the  court  of  appeals  that  the  superin- 
tendent of  repairs  was  not  negligent,  as 
he  had  given  proper  orders,  and  the  im- 
mediate cause  of  the  injury  was  the 
failure  of  the  mechanics  to  do  their 
work  properly)  ;  McNamara  v.  Brook- 
lyn City  R.  Go.  (1895)  11  Misc.  667,  32 
N.  Y.  Supp.  913. 

iCole  Bros.  v.  Wood  (1894)  11  Ind. 
App.  37,  36  N.  E.  1074,  the  court  re- 
marked that  the  master  "cannot  shield 
himself  from  liability  by  dividing  his 
duties  and  laying  them  on  various  sub- 
ordinates." 

The  foreman  of  the  shop  of  a  railway 
company  is  no  more  a  fellow  servant  of 
a  watchman  injured  by  the  explosion  of 
a  defective  boiler  than  is  the  master 
mechanic  who  has  general  supervision 
of  the  repairs.  "Each,  within  his  sphere, 
is  the  agent  of  the  company."  St.  Louis, 
I.  M.  &  8.  B.  Go.  V.  Harper  (1884)  44 
Ark.  524. 

Similarly,  in  Brahbits  v.  Chicago  & 
N.  R.  Go.  (1875)  38  Wis.  289,  the  cora- 
tention  was  rejected  that  the  defendant, 
although  it  might  have  been  held  liable 
if  the  nonrepair  of  the  defective  engine 
which  caused  the  injury  had  been  due 
to  the  negligence  of  its  master  mechan- 
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5,  The  nondischarge  of  a  personal  duty  is  not  executed  by  proof 
that  the  master  enunciated  a  rule  requiring  employees  to  make  a  per- 
sonal examination  of  appliances  before  trusting  them.® 

6.  A  custom  to  perform  a  personal  duty  through  the  agency  of  fel- 
low-servants is  equally  ineffectual  to  shield  the  master,  if  it  is 
neglected.^ 

As  to  the  effect  of  delegating  personal  duties  to  an  independent 
contractor,  see  §  1487,  post. 

1483.  [554]  Rationale  of  the  doctrine  of  non-delegable  duties. — 
The  establishment  of  the  above  doctrine  has  undoubtedly  been 
brought  about  by  a  recognition  of  the  fact  that,  unless  the  master's 
liability  for  the  acts  of  a  vice  principal  were  admitted,  the  rule  that 
dangers  caused  by  the  master's  negligence  are  not  among  those  as- 
sumed by  the  servant  would,  in  the  great  majority  of  cases,  be  ren- 
dered nugatory.^ 


ic,  could  not  be  required  to  answer  for 
similar  negligence  on  the  part  of  the 
shop  foreman.  "Each,  in  his  sphere," 
said  the  court,  "was  the  agent  of  the 
defendant,  charged  with  the  perform- 
ance of  certain  duties  which  the  latter 
owed  to  the  public  and  to  its  servants, 
and,  on  principle,  it  seems  quite  imma- 
terial that  one  of  them  was  subordinate 
to  the  other,  or  that  he  operated  in  a 
narrower  field.  The  relations  between 
them  were  not  unlike  those  usually  ex- 
isting between  the  master  mechanic  and 
general  manager  or  superintendent,  or 
between  the  latter  and  the  board  of  di- 
rectors. The  functions  of  a  railway 
company  must  be  performed  by  numer- 
ous servants  or  employees,  and  among 
these  there  must  necessarily  be  a  grada- 
tion of  authority,  arranged  with  refer- 
ence to  the  business  of  the  company. 
Where  two  of  these  are  charged  with 
the  same  duty,  no  good  reason  is  per- 
ceived why  the  company  should  be  held 
liable  for  the  failure  of  one  to  perform 
such  duty,  and  not  for  the  failure  of 
the  other.  In  this  case  the  master  me- 
chanic and  foreman  were  each  charged 
with  the  duty  of  causing  all  defective 
engines  to  be  repaired ;  and  the  failure 
of  either  to  do  so,  after  notice  that  an 
engine  is  out  of  repair  and  unsafe,  is 
negligence.  On  what  principle  can  it 
be  successfully  maintained  that  the 
failure  of  the  master  mechanic  to  do  so 
is  to  be  imputed  to  the  defendant  as 
negligence,   while   the   same   failure   by 


the  foreman  is  his  own  negligence,  and 
not  that  of  the  defendant?  I  confess 
my  inability  to  answer  the  question. 
.  .  .  It  would  be  monstrous  to  al- 
low the  defendant  to  relieve  itself  from 
all  liability  for  a  breach  of  that  duty 
by  simply  charging  one  of  its  inferior 
officers  or  servants  with  its  perform- 
ance. We  hold,  therefore,  that  the  in- 
struction was  correct, — that  notice  to 
the  foreman  was  notice  to  the  defend- 
ant, that  the  negligence  of  the  foreman 
was  the  negligence  of  the  defendant, 
and  that  the  latter  is  liable  to  the  plain- 
tiff for  the  injuries  received  by  him  be- 
cause of  such  negligence." 

5  Bailey  v.  Rome,  W.  &  0.  R.  Co. 
(1893)  139  N.  Y.  302,  34  N.  E.  918; 
Bookrun  v.  Oalveston,  E.  d  8.  A.  R. 
Co.  (1900)  —  Tex.  Civ.  App.  — ,  57  S. 
W.  919. 

s  Donmelly  v.  Booth  Bros.  &  H.  I. 
Granite  Go.  (1897)  90  Me.  110,  37  Atl. 
874. 

In  Boelter  v.  Ross  Lumber  Co. 
(1899)  103  Wis.  324,  79  N.  W.  243,  a 
servant  was  held  not  to  be  precluded 
from  recovering  for  an  injury  sustained 
through  the  giving  way  of  a  wheel  of 
the  loaded  wagon  on  which  he  was  rid- 
ing, due  to  the  negligence  of  a  fellow 
servant,  who  failed  to  observe  a  custom 
that  the  teamsters  should  look  after 
their  own  wagons. 

See,  however,  chapter  Lxv.,  sub-title 
D,  post. 

1  In  Snow  V.  Housatonic  R.  Co.  (1864) 
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But  there  is  some  discrepancy  in  the  explanations  which  are  found 
in  the  books,  with  regard  to  its  logical  basis. 

The  most  satisfactory  standpoint  seems  to  be  obtained  by  consid- 
ering it  to  be  an  application  of  the  general  principle  of  jurispru- 
dence, that  anyone  upon  whom  a  duty  of  an  absolute  quality  is  im- 
posed must,  at  his  peril,  see  that  it  is  discharged  in  a  reasonably 


8  Allen,  441,  85  Am.  Dec.  720,  it  was 
urged  by  the  counsel  for  the  defendant 
that  the  omission  to  repair  the  defect 
which  occasioned  the  injury  was  the 
result  of  the  negligence  of  the  person 
whose  duty  it  was  to  see  that  certain 
planks  across  the  highway  were  kept 
in  a  safe  and  proper  condition,  and  that 
the  accident  was  therefore  caused  by 
the  carelessness  of  a  fellow  servant.  The 
answer  of  the  court  to  this  contention 
was  as  follows:  "This  argument  leaves 
out  of  sight  the  real  ground  on  which 
the  liability  of  the  defendants  rests.  If 
the  argument  is  well  founded,  then  it 
would  follow  that,  as  a  corporation  can 
act  only  by  agents  or  servants,  it  would 
escape  all  responsibility  for  every  spe- 
cies of  injury  caused  by  defective  ma- 
chinery and  apparatus,  or  badly 
constructed  tracks,  or  insufficient 
bridges,  and  other  similar  causes.  So, 
an  individual  could  avail  himself  of  a 
similar  immunity,  if  he  conducted  his 
business  exclusively  by  agents  or  serv- 
ants. But  the  rule  does  not  lead  to 
any  such  absurd  result.  The  liability 
of  the  master  or  employer  in  such  cases 
is  founded,  as  has  been  already  said,  on 
the  implied  obligation  of  his  contract 
with  those  whom  he  employs  in  his  serv- 
ice. This  requires  him  to  use  due  care 
in  supplying  and  maintaining  suitable 
instrumentalities  for  the  performance  of 
the  work  or  duty  which  he  requires  of 
them,  and  renders  him  liable  for  dam- 
ages occasioned  by  a  neglect  or  omission 
to  fulfil  this  obligation,  whether  it  arises 
from  his  own  want  of  care,  or  that  of 
his  agents  to  whom  he  intrusts  the  duty. 
But  it  does  not  extend  so  far  as  to  re- 
quire of  him  that  he  should  be  respon- 
sible for  the  negligence  of  his  servants, 
if  of  competent  skill  and  experience,  in 
using  or  managing  the  means  and  appli- 
ances placed  in  their  hands  in  the  course 
of  their  employment,  if  they  are  neither 
defective  nor  insufficient." 

In  Oilman  v.  Eastern  R.  Go.  (1866) 
13  Allen,  433,  90  Am.  Dee.  210,  after 
laying  down  the  rule  that  the  duty  to 


have  suitable  instruments,  whether  per- 
sons or  things,  is  non-delegable,  the 
court  proceeded:  "To  hold  otherwise 
would  be  to  exempt  a  master  who  se- 
lected all  his  machinery  and  servants 
through  agents  or  superintendents,  from 
all  liability  whatever  to  their  fellow 
servants,  although  he  had  been  grossly 
negligent  in  the  selection  or  keeping  of 
proper  persons  and  means  for  conduct- 
ing his  business.  In  the  case  of  a  cor- 
poration, the  president  and  directors,  at 
least,  cannot  be  deemed  mere  servants, 
but  must  be  considered  as  representing 
the  corporation  itself." 

"If  the  master  suffers  machinery, 
from  wear  and  tear,  or  otherwise,  to  be- 
come so  bad  that  the  hazard  is  greatly 
increased,  this  increased  hazard  is  not 
one  of  the  negligent  acts  of  the  fellow 
workmen,  for  such  acts  are  merely  part 
of  the  ordinary  risks  incident  to  the 
employment.  The  increased  hazard  thus 
produced  is  the  act  of  the  master,  and 
he  thus  enhances  the  risks  which  the 
servant  agreed  to  take.  He  cannot 
then  shift  his  responsibility  by  urging 
that  the  workman  whom  he  employed 
was  negligent.  To  hold  that  the  master 
could  do  that  would  be  to  hold  that  he 
was  under  no  obligation  in  respect  to 
appliances  and  machinery."  Bridges  v. 
St.  Loms,  I.  M.  &  8.  B.  Co.  (1879)  6 
Mo.  App.  392. 

"It  appears,  then,  that  part  of  the 
administrative  functions  of  the  corpo- 
ration were  confined  to  subagents  and 
employees.  Such  practice  mav  be,  and 
probably  is,  necessary  in  the  control 
and  government  of  so  large  a  corpora- 
tion as  a  railroad  usually  is.  But  the 
performance  of  such  delegated  power  by 
the  subagent  or  employees  is  the  act  of 
the  corporation,  and  the  corporation  is 
responsible  for  its  faithful  and  prudent 
performance  to  the  same  extent  as  if 
the  service  were  performed  by  the  high- 
est officer  of  the  corporation."  Tyson 
V.  South  d  North  Ala.  R.  Co.  (1878)  61 
Ala.  554,  32  Am.  Rep.  8. 

In    Brown    v.    Gilchrist     (1890)     80 
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careful  maimer,  whether  he  undertakes  its  performance  in  person, 
or  employs  a  deputy  for  that  purpose.^  That  is  to  say,  the  care 
which  a  master  is  bound  to  use,  he  can  exercise  through  another  only 
at  his  own  risk.^ 

It  is  manifest  that,  if  the  decisive  elements  are  the  nonperform- 
ance of  an  obligation,  and  the  legal  significance  of  the  resulting  con- 
ditions, as  betokening  care  or  the  absence  of  care,  the  fact  that  those 
conditions  may  have  been  immediately  due  to  the  act  of  a  human 
agent  becomes  an  element  in  the  investigation,  as  entirely  neutral 
and  unimportant  as  if  the  master  had  brought  them  about  by  his 
own  management  of  an  inorganic  instrumentality,  or  of  one  of  the 
lower  animals.  This  point  of  view  is  distinctly  apparent  in  the 
statement  that,  where  the  cause  of  action  relied  on  is  an  alleged 
failure  of  the  defendant  to  use  reasonable  care  to  provide  safe  ma- 
terials for  the  plaintiff's  work,  the  question  to  be  decided  is  whether 
the  defendant  failed  in  that  specific  duty,  and  it  is  of  no  consequence 


Mich.  56,  20  Am.  St.  Rep.  496,  45  N.  W. 
82,  counsel  went  so  far  as  to  argue  that, 
because  the  delinquent  employee  had  ab- 
solute control  and  direction  in  and 
about  the  business,  the  defendants  could 
not  be  held  responsible,  and  urged  that 
"there  is  absolutely  no  ground  .  .  . 
for  any  claim  that  either  of  the  de- 
fendants was  present  or  superintending 
or  directing  in  person  the  erection  of 
this  scaffold,  or  the  selection  of  the 
materials  of  which  it  was  composed." 
The  comment  of  the  court  was  as  fol- 
lows :  "That  is,  because  the  defendants 
had  delegated  the  authority  to  Mr.  Reed 
to  select  proper  materials,  and  to  direct, 
control,  and  superintend  the  erection, 
they  should  escape  liability.  If  this 
were  the  rule,  then  the  more  they  re- 
mained away  from  their  business, — the 
greater  power  and  authority  they  gave 
a  foreman  or  manager  to  select  mate- 
rial, employ  men  to  build  a  safe  and 
proper  scaffold,  upon  which  other  serv- 
ants, who  had  no  knowledge  of  the  man- 
ner of  its  construction,  were  to  be 
invited  to  work, — the  less  the  liability." 

See  also  Union  P.  R.  Co.  v.  Erichson 
(1894)  41  Neb.  1,  29  L.R.A.  137,  59 
N.  W.  347 ;  and  the  passage  quoted  be- 
low from  the  opinion  in  Indiana  Car  Co. 
V.  Parker  (1885)   100  Ind.  181. 

8  See  1  Bevon.  Negl.  pp.  493  et  seq.; 
Shearm.  &  Redf.  Neg.  §§  14,  176. 


3  Van  Steenhurgh  v.  Thornton  (1895) 
58  N.  J.  L.  160,  33  Atl.  380;  National 
Steel  Co.  V.  Lowe  (1904)  62  C.  C.  A. 
229,  127  Fed.  311. 

"The  duty  to  exercise  reasonable  care 
to  see  that  the  place  furnished  for  a 
servant  to  work  in  is  reasonably  safe 
is  a  positive  obligation  towards  the 
servant;  and  the  master  is  liable  for 
any  failure  to  discharge  that  duty, 
whether  he  undertakes  that  perform- 
ance personally  or  through  another  serv- 
ant." Hess  V.  Rosenthal  (1896)  160 
111.    621,   43   N.   E.   743. 

Compare  also  the  statement  that  the 
fact  that  the  insecure  condition  of  a 
railroad  track  is  remotely  due  to  the 
negligence  of  some  servant  who  failed 
to  report  its  condition  and  put  it  in  re- 
pair will  not  excuse  the  company  from 
liability.  O'Donnell  v.  Allegheny  Val- 
ley R.  Co.  (1869)  59  Pa.  239,  98  Am. 
Deo.  336.  The  word  "remotely"  seems, 
however,  to  be  used  with  some  want  of 
accuracy  here.  If  the  negligence  of  the 
servant  is  "remote"  in  the  ordinary 
sense  in  which  that  term  is  used  in  dis- 
cussions as  to  causation,  it  would  clear- 
ly not  be  an  element  in  the  case  r*;  all, 
instead  of  being  one  which  merely  did 
not  prevent  liability  from  attaching. 
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how  the  materials  furnished  became  dangerous,  whether  by  the  act 
of  a  fellow  servant  or  otherwise.* 

The  applicability  of  this  elementary  conception,  however,  is  not 
always  brought  out  as  clearly  as  might  be  desired  in  the  passages  in 
which  judges  have  undertaken  to  state  the  grounds  of  the  master's 
liability. 

Thus,  it  is  sometimes  said  that  a  servant  who  is  intrusted  with  the- 
discharge  of  one  of  the  so-called  non-delegable  or  nonassignable  duties 
is  an  agent,  not  a  servant,  such  agency  being  regarded  as  a  deduction 
from  the  fact  that  the  rule  which  imputes  to  servants  an  acceptance- 
of  the  risks  of  a  fellow  servant's  negligence  ceases,  under  the  sup- 
posed circumstances,  to  be  operative  because  the  reasons  upon  which 
its  existence  depends  are  not  properly  applicable.  But  the  extract 
quoted  below  shows  that  the  consideration  by  which  the  implication 
usually  indulged  as  to  such  an  acceptance  of  the  risks  is  deemed  to  be 
overridden  is  really  the  absolute  quality  of  the  duties  discharged  by 
the  agent." 

Another  explanation  treats  the  master's  liability  as  the  result  of 

^Neveu  v.   Sears    (1892)    155   Mass.  and  he  intrusts  its  performance  to  an 

303,  29  N.  E.  472.  agent,  the  agent's  negligence  is  that  of 

Compare  also  the  following  passage:  the  master.  As  the  master  is  charged 
"Some  places  of  work  and  some  kinds  with  the  imperative  duty  of  providing 
of  machinery  are  more  dangerous  than  safe  and  suitable  appliances,  this  duty 
others,  but  that  is  something  which  in-  he  must  perform;  and  if  he  intrusts  it 
heres  in  the  thing  itself,  which  is  a  to  an  agent,  and  the  agent  performs  it 
matter  of  necessity,  and  cannot  be  ob-  in  his  place,  the  agent's  act  is  that  of 
viated.  But  within  such  limits  the  the  master.  In  authorizing  an  agent 
master  who  provides  the  place,  the  tools,  to  perform  such  an  act,  the  principal 
and  the  machinery  owes  a  positive  duty  is,  in  legal  contemplation,  himself  act- 
to  his  employee  in  respect  thereto.  That  ing  when  the  agent  acts,  for  he  who  acts 
positive  duty  does  not  go  to  the  extent  by  an  agent,  acts  by  himself.  This  prin- 
of  a  guarantee  of  safety,  but  it  does  ciple  does  not  conflict  with  any  of  the 
require  that  reasonable  precautions  be  general  rules  we  have  stated,  for  the 
taken  to  secure  safety,  and  it  matters  agent  assumes,  by  authority,  the  mas- 
not  to  the  employee  by  whom  that  safe-  ter's  place,  and  does  what  the  law  com- 
ty  is  secured,  or  the  reasonable  precau-  mands  the  master  to  do.  He  is,  for  the 
tions  therefor  taken.  He  has  a  right  to  occasion,  and  in  the  eyes  of  the  law, 
look  to  the  master  for  the  discharge  the  master.  If  it  be  true  that  the 
of  that  duty,  and  if  the  master,  instead  agent's  act  is  the  master's  act,  then 
of  discharging  it  himself,  sees  fit  to  have  it  must  be  true  that  the  negligence  in- 
it  attended  to  by  others,  that  does  not  volved  in  the  act  is  that  of  the  master 
change  the  measure  of  obligation  to  the  himself.  The  rule  which  absolves  the 
employee,  or  the  laAter's  right  to  insist  master  from  liability  for  the  negligence 
that  reasonable  precaution  shall  be  tak-  of  the  fellow  servant  has  no  application 
en  to  secure  safety  in  these  respects."  whatever  where  the  agent  stands  in  the 
Baltimore  &  0.  R.  Co.  v.  Baugh  ( 1893 )  master's  place.  The  reason  of  the  rule 
149  U.  S.  368,  387,  37  L.  ed.  772,  781,  fails,  and  where  the  reason  fails,  so 
13  Sup.  Ct.  Rep.  914.  does  the  rule  itself.    The  reasons  which 

5  In  Indiana  Gar  Co.  v.  Parker  (1885)  support  the  rule  are  that  servants  take 

100  Ind.  181,  the  court  said :     "Where  the  risks  of  the  employment  upon  which 

the   duty  is  one  owing  by  the  master,  they  enter,  and  that  public   policy   re- 
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the  fact  that  the  employees  who  discharge  non-delegable  duties  are 
not  in  the  same  department  as  the  employees  who  use  the  various  in- 
strumentalities which  are  the  subject-matter  of  those  duties.^  To 
pronounce  such  a  standpoint  to  be  erroneous  would  scarcely  be  justi- 


■quires  that  fellow  servants  should  'each 
be  an  observer  of  the  conduct  of  the 
other.'  Farwell  v.  Boston  d  W.  R.  Corp. 
(1842)  4  Met.  49,  38  Am.  Dec.  339. 
The  first  of  these  reasons  completely 
fails  when  it  is  brought  to  mind  that 
the  servant  does  not  assume  the  risk 
arising  from  unsafe  and  unsuitable  ma- 
chinery and  appliances.  The  second  as 
surely  and  completely  fails  when  we  af- 
firm, as,  under  all  the  authorities,  affirm 
we  must,  that  the  duty  to  provide  safe 
appliances  rests  upon  the  master,  and 
not  on  any  servant,  for,  surely,  servants 
are  not  bound  to  be  observers  of  the 
master's  conduct.  It  is,  therefore,  not 
at  all  difficult  to  clearly  discriminate 
and  broadly  mark  the  difference  between 
a  case  where  it  is  the  master's  duty,  as 
master,  that  is  neglected,  and  a  case 
where  it  is  the  fellow  servant's  duty, 
as  servant,  that  is  negligently  per- 
formed. A  servant  has  a  right,  him- 
self exercising  ordinary  care,  to  rely 
upon  his  master's  care  and  diligence. 
He  is  not  bound  to  watch  his  master  as 
he  is  his  fellow  servant.  The  rights  are 
reciprocal;  the  master  has  his  duty,  as 
the  servant  has  his.  When  the  master's 
duty  is  negligently  done,  he  it  is  who 
is  guilty  of  a  breach  of  duty,  although 
he  acted  through  the  medium  of  an 
agent.  If  the  master  were  permitted 
to  escape  his  duty  by  shifting  it  to  an 
agent,  the  practical  result  would  be  his 
entire  absolution  from  the  duty  which 
the  law  imposes.  The  law  will  not  per- 
mit this  result,  for  it  will  not  permit  a 
duty  to  be  evaded,  but  will  require  per- 
formance by  the  person  upon  whom  it 
bas  fixed  it." 

6  "The  agents  who  are  charged  with 
the  duty  of  supplying  safe  machinery 
are  not,  in  the  true  sense  of  the  rule 
relied  on,  to  be  regarded  as  fellow  serv- 
ants of  those  who  are  engaged  in  oper- 
ating it.  They  are  charged  with  the 
master's  duty  to  his  servant.  They  are 
employed  in  distinct  and  independent 
departments  of  service,  and  there  is  no 
difficulty  in  distinguishingf  them,  even 
when  the  same  person  renders  service 
by  turn,  in  each,  as  the  convenience  of 
■the   employer    may   require."     Ford  v. 


Fitchburg  R.  Co.  (1872)  110  Mass.  240, 
14  Am.  Rep.  598,  quoted  with  approval 
in  Hough  v.  Texas  &  P.  R.  Go.  (1879) 
100  U.  S.  213,  25  L.  ed.  612. 

"All  those  by  whom  a  corporation 
performs  its  work  are  its  servants,  and, 
thus,  fellow  servants  each  with  the 
other.  But  the  relation  in  which  those 
who  together  manage  the  train  and 
the  track  for  the  purpose  of  performing 
transportation  stand  each  to  the  other 
is  quite  different  from  that  which  they 
bear  to  those  who  perform  the  work  of 
its  construction  and  repair;  and  they 
have  a,  right  to  expect  the  suitable  in- 
strumentalities and  appliances  which  it 
is  the  duty  of  the  master  to  furnish." 
Elmer  v.  Locke   (1883)    135  Mass.  575. 

"That  doctrine  [the  nonliability  of 
the  master  for  the  negligence  of  a  fel- 
low servant]  was  never  applied  unless 
the  one  injured  and  the  one  at  fault 
were  engaged  in  the  same  general  em- 
ployment. Whatever  conflict  has  arisen 
in  cases  has  been  as  to  what  should  be 
considered  the  same  general  employ- 
ment. The  rule  adopted  by  the  Federal 
courts,  and  in  most  of  the  states,  and 
which  seems  to  us  most  in  consonance 
with  reason  and  humanity,  is  that  those 
employed  by  the  master  to  provide  or 
to  keep  in  repair  the  place,  or  to  supply 
the  machinery  and  tools,  for  labor,  are 
engaged  in  a  different  employment  from 
those  who  are  to  use  the  place  or  appli- 
ances when  provided,  and  they  are  not, 
therefore,  as  to  each  other,  fellow  serv- 
ants. In  such  case  the  one  whose  duty 
it  is  to  provide  and  look  after  the  safe- 
ty of  the  place  where  the  work  is  to  be 
done  represents  the  master  in  such  a 
sense  that  the  latter  is  liable  for  his 
negligence."  Roux  v.  Blodgett  &  D. 
Lumher  Co.  (1893)  94  Mich.  607,  615, 
54  N.  W.  492. 

"Those  employed  by  the  master  to 
provide  or  to  keep  in  repair  the  place, 
or  to  supply  the  machinery  and  tools 
for  labor,  are  engaged  in  a  different 
employment  from  those  who  are  to  use 
the  place  or  appliances  when  provided, 
and  they  are  not,  therefore,  as  to  each 
other,  fellow  servants.  In  such  case 
the  one  whose  duty  it  is  to  provide  and 
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fiable  in  view  of  the  imposing  array  of  authorities  by  whom  it  has 
been  adopted.  But  it  is  certainly  not  free  from  objection,  inasmuch 
as  the  conception  of  a  difference  of  department  is  also  suggestive  of 
that  class  of  cases  in  which  the  delinquent  and  injured  servants 
were  engaged  is  spheres  of  work  so  disconnected  that  neither  can  be 
deemed  to  have  assumed  the  risks  of  the  other's  negligence.     See 


look  after  the  safety  of  the  place  where 
the  work  is  to  be  done  represents  the 
master  in  such  a  sense  that  the  latter  is 
liable  for  his  negligence."  Sadowski  v. 
Michigan  Gar  Co.  (1890)  84  Mich.  100, 
47  N.  E.  598. 

To  provide  machinery  and  keep  it  in 
repair,  and  to  use  it  for  the  purpose  in- 
tended, are  very  distinct.  They  are  not 
employments  in  the  same  common  serv- 
ice, leading  to  the  same  common  result. 
The  one  may  be  said  to  begin  where  the 
other  ends.  Shanney  v.  Androscoggin 
MilU    (1876)    66  Me.  420. 

"In  the  present  case  the  road  master, 
the  division  road  master,  and  the  sec- 
tion foreman  and  his  assistants  were  in 
one  line  of  duty,  while  the  trainmen 
were  ifl  another,  and  a  different,  line  of 
duty,  and  each  set,  within  its  own  line 
of  employment,  represented  the  master 
as  to  the  other  set;  and  the  members  of 
one  set  were  not  mere  fellow  servants 
with  the  members  of  the  other  set.  The 
principal  ground  upon  which  the  doc- 
trine has  been  established — ^that  the 
master  is  not  liable  for  any  negligence 
that  might  take  place  as  between  mere 
fellow  servants — is  that  such  fellow 
servants  work  together  in  the  same  line 
of  employment,  are  intimately  acquaint- 
ed with  each  other,  and,  knowing  each 
other  better  than  the  master  could 
possibly  know  any  one  of  them,  they 
take  ail  risks  of  negligence  on  the  part 
of  their  fellow  servants;  that  if  any 
servant  chooses  to  work  with  a  known 
incompetent  or  negligent  fellow  servant, 
without  informing  the  master,  he  him- 
self should  take  all  the  risks  and  con- 
sequences of  his  fellow  servant's  negli- 
gence and  incapacity,  the  master  being 
required  only  to  use  reasonable  and 
ordinary  care  and  diligence  in  the  orig- 
inal employment  and  the  subsequent  re- 
tention of  only  such  servants  as  are 
competent  and  habitually  careful.  Dow 
V.  Kansas  P.  B.  Co.  (1871)  8  Kan.  642 
646.  But  where  employees  work  in 
different  lines  of  employment,  one  hav- 
ing no  means  of  knowing  anything  about 


the  business  or  qualifications  of  the 
other,  and  being  wholly  unacquainted 
with  the  other,  they  cannot  be  said  to 
be  fellow  servants  within  the  meaning 
of  the  foregoing  rule;  and  this  state  of 
things  fairly  represents  the  condition  of 
a  railroad  section  foreman  and  an  en- 
gineer on  a  freight  train,  and  the  rela- 
tion existing  between  them.  Therefore, 
where  a  railroad  company  delegates,  di- 
rectly or  indirectly,  to  a  section  boss 
or  section  foreman  the  duty  of  keeping 
a  certain  section  of  the  railroad  in  prop- 
er condition  and  repair,  and  to  warn 
trainmen  in  case  of  danger,  and  the  sec- 
tion boss  fails  to  perform  his  duty  in 
these  respects,  and  a  trainman  is  in- 
jured by  reason  of  such  negligence,  the 
railroad  is  responsible."  St.  Louis  &  8. 
F.  R.  Co.  v.  Weaver  (1886)  35  Kan. 
432,  57  Am.  Rep.  176,  11  Pac.  408. 

"There  is  a  certain  incongruity  in 
holding  that  the  duty  to  exercise  rea- 
sonable care  in  providing  reasonably 
safe  appliances  and  machinery  is  a  per- 
sonal one,  which  cannot  be  delegated, 
and  at  the  same  time  holding  that,  if 
the  failure  to  exercise  such  reasonable 
care  was  the  neglect  of  a  fellow  servant 
of  the  party  injured,  then  the  master  is 
not  liable;  and  it  seems  more  correct  to 
say  that  agents  who  are  charged  with 
the  duty  of  supplying  safe  machinery 
and  appliances  are  not,  when  so  doing, 
in  the  true  sense,  to  be  regarded  as  fel- 
low servants  of  those  who  are  engaged 
in  the  use  of  the  same."  Edivard  Hines 
Lumber  Co.  v.  Ligas  (1898)  172  111. 
315,  64  Am.  St.  Rep.  38,  50  N.  E.  225, 
commenting  on  Fraser  v.  Red  River 
Lumber  Co.  (1891)  45  Minn.  235,  47 
N.  W.  785. 

A  superior  servant  performing  non- 
assignable duties  was  spoken  of  as  be- 
ing "in  a  different  department"  from 
men  under  him.  Moon  v.  Richmond  & 
A.  R.  Co.  (1884)  78  Va.  745,  49  Am. 
Rep.    401. 

In  Cadden  v.  American  Steel  Barge 
Co.  (1894)  88  Wis.  409,  60  N.  W.  800, 
the  court,  after  declaring  that  the  de- 
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chapter  lx.,  ante.  Merely  for  the  purpose  of  securing  greater  verbal 
precision,  therefore,  it  seems  desirable  that  this  conception  should 
be  reserved  for  the  settlement  of  these  cases  alone.  Moreover,  if 
the  phrase  is  used  to  describe  these  two  distinct  kinds  of  rela- 
tions between  delinquent  and  injured  servants,  we  are  confronted 
by  the  logical  difficulty  that  the  degree  of  disconnection  which  will 
prevent  this  implication  may  exist  no  less  between  two  servants 
who  are  using  instrumentalities,  than  between  one  servant  belonging 
to  this  category  and  another  who  is  discharging  non-delegable  duties 
with  respect  to  those  instrumentalities.  This  objection  is  not  obviated 
by  the  fact  that  sometimes  those  relations  may  be  such  that  it  may 
be  equally  possible  and  proper  to  refer  the  master's  liability  either 
to  the  idea  of  a  difference  of  department,  as  that  phrase  is  commonly 
understood,  or  to  the  idea  of  the  non-delegability  of  the  duty  omitted.' 


fendant  must  answer  for  the  negligence 
of  the  workmen  employed  to  build  a 
scaffold,  for  the  reason  that  the  duty 
they  were  performing  was  non-delega- 
ble, continued  thus:  "The  scafifold 
builders  were  not,  in  the  true  sense  of 
the  rule  relied  on,  fellow  servants  with 
the  plaintiff,  who  was  using  the  scaf- 
fold, but  were  charged  with  the  duty  of 
the  master  to  the  servant,  and  were 
therefore  engaged  in  a  distinct  and  in- 
dependent department." 

In  Atchison,,  T.  &  S.  F.  R.  Co.  v.  See- 
ley  (1894)  54  Kan.  21,  37  Pac.  104,  an 
employee  intrusted  with  the  duty  of  in- 
specting cars  was  declared  not  to  be  in 
the  same  branch  of  the  service  as  a 
brakeman,  though  the  rest  of  the  argu- 
ment was  based  on  the  theory  that  the 
duty  of  inspection  was  nonassignable. 
In  Gray  v.  Brassey  (1852)  35  Sc. 
Sess.  Cas.  2d  series,  135,  one  of  the  cases 
approved  is  BartonsMll  Coal  Co.  v.  Reid 
(1858)  3  Macq.  H.  L.  Cas.  266,  4  Jur. 
N.  S.  767,  where  the  complaint  was  held 
good  for  the  reason  that  it  showed  the 
injury  to  have  been  received  owing  to 
the  negligence  of  a  servant  in  another 
department  with  which  the  plaintiff  had 
no  concern,  vim.,  that  of  furnishing  ma- 
chinery. 

7  In  Chicago  d  A.  R.  Co.  v.  Maroney 
(1897)  170  111.  520,  62  Am.  St.  Eep. 
396,  48  N.  E.  953,  affirming  (1896)  67 
111.  App.  618,  the  appellate  court  decid- 
ed in  the  plaintiff's  favor  on  the  ground 
that  the  carpenters  who  built  a  scaffold 
were  not  consociated  with  the  plaintiff, 


a  mason,  who  used  it ;  while  the  supreme 
court  sustained  the  action  on  the  ground 
that  the  carpenters  were  discharging  a 
non-delegable  duty. 

In  Chicago  &  N.  W.  R.  Co.  v.  Jackson 
(1870)  55  111.  492,  8  Am.  Rep.  661,  the 
court  upheld  a  verdict  for  the  plaintiff, 
using  the  following  language:  "This 
car  was  placed  upon  the  road  by  some- 
one superior  to  appellee  in  authority, 
and  he  was  acting  under  such  authority. 
The  jury  might  reasonably  infer  that 
those  placing  it  on  the  road  knew  its 
condition.  He  had  no  choice  but  to 
obey  orders,  and  was  compelled  by  those 
above  him  in  authority  to  ascend  the 
car,  and  again  descend  and  uncouple  the 
car  from  the  engine  when  required.  He 
was  not,  and  could  not  be,  responsible 
for  the  defect.  Nor  should  he  be  held 
liable  for  the  defective  car,  as  he  neither 
furnished  it  nor  placed  it  upon  the 
track.  Nor  should  he  be  held  respon- 
sible for  the  acts  of  those  who  did, 
as  fellow  servants,  as  the  fault  was  not 
that  of  such  a  servant  engaged  in  the 
same  department  of  the  common  busi- 
ness. It  was  the  act  of  a  superior,  in 
another    department." 

In  Moon  v.  Richmond  &  A.  R.  Co. 
(1884)  78  Va.  745,  49  Am.  Eep.  401,  a 
section  foreman  was  held  not  to  be  a 
fellow  servant  of  trainmen,  on  the  dou- 
ble ground  that  he  was  in  a  different 
department  and  that  he  was  responsible 
for  the  proper  discharge  of  the  nonas- 
signable duty  of  keeping  the  track  in 
safe  condition. 
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1484.  [555]  Master  sometimes  liable  both  on  account  of  the  charac- 
ter of  the  negligent  act  and  the  official  position  of  the  negligent  servant. 
— The  performance  of  non-delegable  duties  is  not  infrequently  in- 
trusted to  some  employee  who  controls  a  larger  or  smaller  number  of 
subordinates.  It  follows,  therefore,  that,  if  such  an  employee  causes 
injury  to  one  of  his  subordinates  by  a  delinquency  in  respect  to  one  of 
those  duties,  and  the  nature  and  extent  of  the  control  exercised  by 
him  in  such  as  to  constitute  him  a  vice  principal,  the  master's  liability 
may  be  inferred  indifferently  from  his  official  position  or  from  the 
character  of  the  negligent  act.  This  situation  may  present  itself  both 
in  jurisdictions  where  the  mere  exercise  of  control  is  deemed  to  confer 
representative  capacity,'  and  in  jurisdictions  where  such  capacity  is 
admitted  only  in  the  case  of  agents  managing  an  entire  business,  or 
a  distinct  department  thereof.'^ 

1485.  [556]  Doctrine  of  non-delegable  duties  applicable  to  arti- 
ficial persons. — Although  a  categorical  affirmation  of  such  a  point 
might  seem  scarcely  necessary,  there  is  specific  authority  for  the  doc- 
trine that  a  corporation  is  no  less  responsible  than  a  natural  person 
for  the  proper  performance  of  an  employer's  absolute  duties,  although 
it  is  impossible  for  it  to  discharge  those  duties  otherwise  than  through 
agents.'  A  limited  company  created  under  the  provisions  of  the 
English  companies  act  and  similar  statutes  is  also  as  much  liable  as 

1  See,  for  example,  the  following  de-  to  superintend  certain  work  or  certain 
cisions  in  favor  of  servants  injured  by  workmen,  but  who  exercises  control  of 
the  negligence  of  their  foreman  in  the  the  business,  or  a  particular  branch  of 
matters  indicated  by  the  memoranda  it,  and  where  the  employer  does  not 
appended  to  the  citations:  Boweti  v.  exercise  discretion  or  oversight  of  his 
Chicago,  B.  &  K.  C.  B.  Co.  (1888)  95  own;  or,  secondly,  one  to  whom  the  em- 
Mo.  268,  8  S.  W.  230  (bridge  not  re-  ployer  delegates  a  duty  of  his  own, 
paired)  ;  Union.  P.  R.  Co.  v.  Fray  which  is  a  direct,  personal,  and  absolute 
(1890)  43  Kan.  750,  23  Pac.  1039  (der-  obligation,  from  which  nothing  but  per- 
rick  not  repaired)  ;  Browning  v.  Wa-  formance  can  relieve  him." 
lash  Western  R.  Co.  (1893)  124  Mo.  55,  See  also  the  cases  cited  in  §§  1446, 
27  S.  W.  644  (brakestaflfs  removed  from  1452,  ante. 

freight  ears)  ;  Taylor  v.  Missouri  P.  R.  ^  Ford  v.  Fitchlurg  R.  Go.  (1872)  110 

Co.    (1891)    —  Mo.  — ,   16   S.  W.  206  Mass.  240,  14  Am.  Rep.  598;  Hough  v. 

(defective  coupling  furnished)  ;   Banks  Texas  d  P.  R.  Co.  (1879)  100  U.  S.  213, 

v.   Wabash  Western  R.   Go.    (1890)    40  25    L.   ed.   612;    Corcoran  v.   Holhrook 

Mo.  App.  458;  Richmond  Granite  Go.  v.  (1875)   59  N.  Y.  517,  17  Am.  Rep.  369. 

Bailey   (1896)   92  Va.  554,  24  S.  E.  232  Instructions  are  erroneous  which  de- 

(rule  abrogated).  clare   that   a  corporation  is   not   liable 

8  In  Vant  v.  Roelofs   (1907)    217  Pa.  for  the  negligence  of  any  of  its  officers, 

535,   66   Atl.  749,  the  court  said:     "A  except  its  board  of  directors.     Krueger 

vice   principal   is   one   placed   in   entire  v.  Louisville,  N.  A.  &  G.  R.  Co.   (1887) 

charge   of   the   business,    or    a   distinct  111  Ind.  51,  11  N.  E.  957. 
branch  of  it,  having  not  mere  authority 
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an  individual  for  its  failure  to  perform  any  of  the  duties  wliicli  a 
master  owes  to  employees.^ 

The  reasonable  view  of  the  situation  obviously  is  that  the  impossi- 
bility of  exercising  personal  control  is  an  imperative  ground  for  hold- 
ing such  artificial  bodies  liable,  rather  than  for  applying  a  less  rigor- 
ous standard  of  responsibility.^  Manifestly,  if  they  could  escape  lia- 
bility for  the  breach  of  an  absolute  duty  on  the  plea  that  their  agent 
was  a  fellow  servant  or  coemployee  of  the  party  injured,  they  could 
never  be  held  at  all.* 

1486.  [557]  Servants  of  contractors,  when  precluded  from  availing 
themselves  of  the  doctrine  in  actions  against  their  masters. — A  con- 
tract for  work  to  be  done  may  be  so  worded  that  the  principal  has  the 
right  to  prescribe  the  manner  in  which  its  various  details  are  to  be 
executed.  If  the  contractor  is  thus  required  to  act  according  to  the 
principal's  directions,  the  workmen  are  deemed  to  be  so  far  the  serv- 
ants of  the  principal  that  the  contractor  is  released  from  the  duty  to 
furnish  them  with  suitable  materials.  But  there  is  no  such  exemption 
where  the  provisions  of  the  contract  are  merely  that  the  work  shall 
be  executed  under  the  supervision  of  an  officer  of  the  government,  who 
shall  prescribe  the  order  in  which  the  materials  are  to  be  placed; 
that  no  material  shall  be  placed  in  the  works  without  his  knowledge ; 
that  the  contractor  will  remove  from  the  work  any  person  not  accept- 
able to  the  agents  of  the  government;  and  that  all  material,  super- 
vision, and  labor  furnished  by  him  shall  be  subject  to  the  approval 
of  the  engineer  officer  in  charge.^ 

1487.  [558]  Delegation  of  personal  duties  to  an  independent  con- 
trator;  effect  of. — It  is  apparent  that  the  rule  discussed  in  §  1055, 
ante — that  a  master  is  not  negligent  in  omitting  to  test  appliances, 
if  he  purchases  them  from  a  reputable  dealer  or  manufacturer — vir- 
tually creates  an  exception  pro  tanto  to  the  operation  of  the  doctrine 
of  non-delegable  duties;  for,  although  the  rationale  of  the  decisions 
there  cited  is  the  absence  of  negligence,  the  rule  virtually  amounts 
to  an  assertion  that  a  master  may,  to  some  extent,  evade  responsibil- 
ity for  the  nonperformance  of  one  of  those  duties,  viz.,  that  of  supply- 
ing proper  instrumentalities,  by  procuring  them  from  an  independent 

Z  Wright   v.   Dunlop    (1893)    20    Sc.  Flike  v.  Boston  &  A.  R.  Co.   (1873)   53 

Sess.  Cas.  4th  aeries,  363.  N.  Y.  549,  13  Am.  Rep.  545. 

»  See  Brann  v.  Chicago,  R.  I.  d  P.  R.  Compare  also  the  cases  cited  in  the 

Co.    (1880)   53  Iowa,  595,  36  Am.  Rep.  preceding  section. 

243,  6  N.  W.  5.  iCallan  v.  Bull  (1896)   113  Gal.  593, 

4'See  Moon  V.  Richmond  d  A.  R.  Co.  45  Pac.  1017. 
(1884)    78  Va.  745,  49  Am.  Rep.  401; 
M.  &  S.  Vol.  IV.— 278. 
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contractor.     Singularly  enough,  this  aspect  of  the  rule  does  not  seem 
to  have  thus  far  attracted  the  attention  of  the  courts. 

As  regards  the  cases  in  which  the  liability  of  a  master  for  the  de- 
fault of  an  independent  contractor  in  discharging  a  non-delegable 
duty  is  in  question,  they  are  so  conflicting  as  to  render  it  impossible  to 
formulate  any  definite  doctrine  upon  the  subject.* 

In  England  the  only  decision  directly  in  point  seems  to  be  a  case  in 
which  Denman,  J.,  sitting  alone,  held  that  a  servant  could  not  recover 
where  a  staging  which  gave  way  under  him  had  been  put  up  by  a  com- 
petent contractor.*  If  the  failure  of  duty  thus  committed  be  re- 
garded as  one  of  management,  the  doctrine  laid  down  in  Wilson  v. 
Merry  ^  would  obviously  have  freed  the  master  from  liability,  even 
if  the  deputy  had  been  another  servant.  But  the  learned  judge  seems 
to  have  intended  to  enunciate  a  general  principle,  and  would,  so  far  as 
appears,  have  rendered  a  similar  decision  if  the  point  had  been  taken 
that  the  delinquency  which  led  to  the  injury  was  one  having  reference 
to  original  construction  or  the  furnishing  of  appliances.  If  this  be 
really  the  scope  of  the  decision  it  would  seem  to  be  incorrect  upon  any 
reasonable  construction  of  the  opinions  of  the  Law  Lords  in  the  case 
just  mentioned.    See  §  1496,  post.* 

In  Scotland  the  natural  conception  of  a  positive  duty  has  been  fol- 
lowed out  to  its  logical  conclusion  in  a  case  where  it  was  laid  down 
that,  if  the  defect  in  an  appliance  (here  a  scaffold)  could  have  been 
discovered  by  the  exercise  of  reasonable  care,  a  master  is  answerable 
for  injuries  caused  by  its  unsafe  condition,  even  though  the  master, 
not  being  properly  skilled  himself,  may  have  intrusted  the  work  of 
furnishing  the  appliance  to  a  competent  contractor.* 

1  See  note  to  Vickers  v.  Kanawha  &  i  Other  cases  with  which  it  appears  to 

W.  V.  R.  Co.  20  L.R.A.(N.S.)    793.  conflict    are    Hardaker    v.    Idle    Dist. 

Z  Kiddle  v.  Lovett  (1885)  L.  R.  16  Q.  [1896]  1  Q.  B.  335,  65  L.  J.  Q.  B.  N.  S. 
B.  Div.  605,  34  Weelc.  Rep.  518.  In  line  363,  74  L.  T.  N.  S.  69,  44  Week.  Rep. 
with  this  decision  is  the  doctrine  that  323,  60  J.  P.  196;  Oroves  v.  Wimhorne 
neither  the  master  himself  nor  an  em-  [1898]  2  Q.  B.  402,  67  L.  J.  Q.  B.  N.  S. 
ployee  for  whose  acts  it  is  sought  to  862  (§  1495,  note  5,  post). 
hold  him  responsible  can  be  held  negli-  ^  Macdonald  v.  W^flUe  (1898)  1  Se. 
gent  on  the  ground  that  they  relied  up-  Sess.  Gas.  5th  series,  339. 
on  the  assurance  of  an  independent  con-  In  another  case  it  was  considered 
tractor  that  the  place  of  work  into  doubtful  whether  the  commissioners,  by 
which  they  were  sending  their  servants  entering  into  a  contract  for  the  clean- 
was  a  safe  one.  Moore  v.  Gimson  ing  of  the  streets,  could  relieve  them- 
(1889)  5  Times  L.  R.  177,  58  L.  J.  Q.  B.  selves  of  their  statutory  duties  and  re- 
169;  M'IrmuUy  v.  Primrose  (1897)  24  sponsibilities.  But  the  point  was  not 
Se.  Sess.  Gas.  4th  series,  442.  ruled  upon.     Stephens  v.  Thurso  Police 

3  (1868)   L.  R.  1  H.  L.  Sc.  App.  Gas.  Comrs.     (1876)     3    Sc.    Sess.    Gas.    4th 

326,   19  L.   T.  N.   S.  30,   19  Eng.  Rul.  series,  542. 
Gas.  132.    See  §  1457,  ante. 
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[In  a  Canadian  decision  the  court  unqualifiedly  asserts  the  doc- 
trine that  the  master  cannot  relieve  himself  from  the  obligations  of 
a  non-delegable  duty  by  employing  aji  independent  contractor.''] 

In  one  of  the  Federal  circuit  courts  of  appeals  the  doctrine  has  been 
laid  down,  without  qualification,  that  a  master  is  not  relieved  of  a 
positive  personal  duty  by  letting  work  to  a  contractor.' 

[In  California  it  has  been  held  that  the  owner  of  an  engine  or 
boiler  is  not  absolved  from  all  liability  on  account  of  the  bursting  of 
the  boiler  while  in  his  use,  by  simply  procuring  an  independent  con- 
tractor to  repair  it.'] 

In  a  Georgia  case  in  which  no  opinion  is  reported,  the  court  has 
embodied  its  views  in  a  syllabus  which  lays  it  down  that  a  railroad 
company  permitting  another  company  to  use  a  section  of  its  main  line 
to  reach  a  terminal  point  is  liable  to  one  of  its  own  employees  for  per- 
sonal injuries  from  the  negligence  of  the  latter  company  in  running 
its  train  over  such  section.' 

In  Illinois  it  has  been  held  that  persons  who,  under  a  license  from 
the  master,  put  in  new  burners  in  a  brick  kiln  for  the  purpose  of  test- 
ing their  advantages,  are  in  the  position  of  vice  principals,  so  far  as 
relates  to  making  such  apparatus  suitable  and  safe  for  the  employees, 
or  giving  notice  of  increased  danger.^' 

[In  Iowa  in  a  recent  case  the  court  modified  its  first  opinion  so  as 
to  make  clear  its  adhesion  to  the  rule  that  a  master  cannot  delegate  to 

6  "While  a  subcontractor  is  not,  even        8  Shea   v.   Pacific   Power   Co.    ( 1905 ) 

in  carrying  out  work  necessarily  attend-  145  Cal.  680,  79  Pac.  373. 
ed  with  risk,  the  alter  ego  of  his  prin-        9  Central  R.  d  Bkg.  Co.  v.  Passmore 

cipal  contractor,  so  as  to  make  the  lat-  (1892)  90  Ga.  203,  15  S.  E.  760,  follow- 

ter    liable    for    collateral   negligence    of  ing  Macon  &  A.  R.  Co.  v.  Mayes   (1873) 

the  former,  as  he  would  be  if  the  re-  49  Ga.  355,  15  Am.  Rep.  678. 
lation  between  them  were  that  of  master        10  Pullman  Palace   Car  Co.  v.   Laack 

and  servant,  on  the  other  hand,  where  (1892)    143  111.  242,  18  L.R.A.  215,  32 

the  work  undertaken  by  a  subcontractor  N.    E.    285.      One    of    the    grounds    on 

involves  a  duty  on  the  part  of  the  con-  which  the  decision  proceeded  was  that 

tractor  from  responsibility  for  the  per-  the  licensees   were   discharging  a   posi- 

formance  of  which  he  cannot  escape  by  tive   duty   owed   by   the   master   to   his 

delegation,  the  subcontractor  is,  in  re-  servants. 

gard  to  that  duty,  so  identified  with  the        In    another    case    the    employer    was 

principal  contractor  that  his  failure  to  held    liable    for    defects    in    a    scaffold, 

perform   it  is   the   failure  of   the  prin-  which  had  been   constructed  by   a   con- 

cipal  contractor  himself."     Longmore  v.  tractor  for  the  brick  work  on  a  build- 

J.  D.  McArthur  Go.   (1910)    43  Can.  S.  ing,  and  which  gave  way  under  a  stone 

C.   640,   affirming    (1910)    19   Manitoba  setter,    and   the    general    principle   was 

L.  Rep.  641.  laid    down    that    it    does    not    matter 

V  Toledo    Brewing    &    Malting   Co.    v.  whether   the    instrumentality   furnished 

Bosch   (1900)   41  C.  C.  A.  482,  101  Fed.  to  an  employee  was  constructed  by  the 

530    (plaintiff  was   injured  by  the  fall  master    himself,    or    was    obtained    by 

of  a  heavy  beam,  due  to  the  negligence  gift,  or  through  a  right  arising  from  an 

of  the  contractor's  servants  in  leaving  established  custom.     McBeath  v.  Rawle 

it  loose  while  repairs  were  being  made).  (1901)  93  111.  App.  212. 
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independent  contractors  "the  exercise  of  that  degree  of  care  which 
the  law  imposes  upon  him  as  a  personal  obligation."  " 

In  Kentucky,  it  has  been  held  where  an  employer,  a  common 
carrier,  is  having  work  done  about  or  upon  its  track,  it  cannot  re- 
lieve itself  from  responsibility  to  its  passengers  or  its  servants  in  the 
operation  of  its  trains  by  having  such  work  done  by  an  independent 
contractor.^* 

The  rule  that  a  master  cannot  relieve  himself  of  his  positive 
duties  to  his  servants  by  delegating  them  to  an  independent  contractor 
has  been  laid  down  in  Maryland."] 

In  Missouri  it  has  been  declared  that  a  master  cannot  relieve  him- 
self of  the  duty  of  exercising  ordinary  care  to  provide  reasonably  safe 
appliances  for  his  servants,  by  the  employment  of  superintendents  or 
independent  contractors  to  provide  such  appliances.^* 

In  E"ew  Hampshire  it  has  been  held  that  a  railway  company  is  li- 
able for  injuries  received  by  a  trainman  by  reason  of  defects  negli- 
gently permitted  to  exist  in  the  track  of  another  company  over  which 
it  has  running  powers,  although  the  duty  of  keeping  it  in  repair  is  de- 
volved on  the  latter  company,  and  the  trainman  is  aware  of  the  ar- 
rangement between  the  two  companies.^* 

11  Winslow  V.   Commercial  Bldg.   Co.    his  elevator  boy  by  its  fall,  caused  by 

(1910)  147  Iowa,  238,  28  L.R.A.(N.S.)  the  lessee's  failure  to  use  reasonable 
563,   124  N.  W.  320,  opinion  modified   care  to  keep  it  in  repair. 

in  (1910)  —  Iowa,  — ,  28  L.R.A.(N.S.)  See  also  Sackewitz  v.  American  Bis- 

566,  126  N.  VV.  173.  cuit  Mfg.  Co.   (1899)   78  Mo.  App.  144, 

at  Louisville   &   N.   R.   Co.   v.    Smith  holding  that  there   is   a   sufficient   cor- 

(1909)   134  Ky.  47,  119  S.  W.  241.  respondenee    between    a    petition    alleg- 

In  Interstate  Coal  Co.  v.  Baxavenie  ing  that,  while  the  plaintiff  was  in  de- 

(1911)  144  K.y.  172,  137  S.  W.  859,  it  fendant's  employment,  she  was  required 
was  held  that  the  duty  imposed  by  the  to  work  in  a  place  rendered  unsafe  by 
statute  on  the  owner  of  a  coal  mine  to  the  negligent  acts  of  men  engaged  in 
secure  ventilation  for  the  safety  of  the  repairing  the  building,  and  proof  that 
miners  cannot  be  delegated  to  a  third  plaintiff  was  injured  by  the  negligent 
person.  acts  of  one  who  had  entered  into  a  con- 

iSHearn-v.  Quillen  (1901)  94  Md.  39,  tract   with    defendants     to     repair    the 

50  Atl.  402;  Bernheimer  Bros.  v.  Eager  building. 

(1908)   108  Md.  551,  129  Am.  St.  Eep.  Under  a  statute  giving  a  right  of  ac- 

458,  70  Atl.  91.  tion  against  the  owner,  agent,  or  oper- 

liJBerdler  v.   Buck's  Stove  &  Range  ator   of   a  mine,   for   injury  caused  by 

Co.    (1896)    136  Mo.  3,  37  S.  W.   115;  failure  to  furnish  props,  the  owner   is 

Burnes  v.  Kansas  City,  Ft.  8.  &  M.  R.  liable  even  though  the  mine  is  operated 

Co.   (1895)    129  Mo.  41,  31  S.  W.  347;  by  another  under  a  contract  with  the 

Bartley  V.  Trorlicht  (1892)  49  Mo.  App.  owner, — especially  where  such  contract 

214  (elevator  fell  into  disrepair),  citing  provides   that  the   latter   shall   furnish 

Northern  P.  R.   Co.  v.  Herbert    (1886)  timber  for  props.     Leslie  v.  Rich  Hill 

116  U.  S.  647,  29  L.  ed.  7S8,  6  Sup.  Ct.  Goal  Min.   Co.    (1892)    110  Mo.   31,   19 

Rep.  590.     It  was  further  held  in  this  S.  W.  308. 

case  that  the  fact  that  an  elevator  was  16  Htory    v.    Concord    d    M.    R.    Co. 

leased  with  a  building  will  not  absolve  (1900)  70  N.  H.  364,  48  Atl.  288. 
the  lessee  from  liability  for  injuries  to 
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In  'New  Jersey  it  has  been  held  that  a  servant  injured  by  an  ele- 
vator which  was  in  course  of  construction  by  an  independent  con- 
tractor on  the  master's  premises  could  not  recover.^^  But  in  such  a 
case  there  was  no  delegation  of  a  duty  in  the  proper  sense  of  the 
phrase,  and  the  circumstances  were  governed  by  the  principle  that  the 
dangerous  agencies  were,  for  the  time  being,  quite  out  of  the  control 
of  the  plaintiff's  master. 

In  ISTew  York  the  doctrine  established  is  that  an  employer  is  not  li- 
able to  a  servant  for  the  condition  of  a  structure  erected  for  the  use  of 
his  servant  by  an  independent  contractor.*''    It  will  be  observed  from 


le  Conway  v.  Furst    (1895)    57  N.  J. 
L.  645,  32  Atl.  380. 

17  The  question  was  very  fully  dis- 
cussed in  Devlin  v.  Smith  (1881)  25 
Hun,  206,  affirmed  in  (1882)  89  N.  Y. 
470,  42  Am.  Rep.  311.  There  the  de- 
fendant was  employed  to  paint  a  build- 
ing, and,  not  being  able  himself  to  build 
a  scafifold,  employed  a  skilful  and  com- 
petent person  to  build  it.  Held,  that  A 
was  not  liable  for  injuries  received  by 
one  of  his  workmen  through  the  giving 
way  of  the  scaffold.  The  position  taken 
in  the  lower  court  is  shown  by  the  fol- 
lowing passage  of  the  opinion  delivered : 
"Whenever  the  employer  has  been  held 
liable,  not  for  his  own  negligence  but 
for  the  negligence  of  another  person,  it 
was  upon  the  ground  that  the  latter 
was  charged  with  his  duties.  . 
That  is  not  the  case  where  the  employer, 
not  having  the  requisite  skill  to  do  the 
work  himself,  intrusts  the  performance 
of  it  entirely  to  a.  competent  and  unex- 
ceptionable contractor.  The  employer 
cannot  escape  the  responsibility  of  exer- 
cising due  care  by  delegating  that  duty 
to  an  agent,  but  he  can  employ  a  com- 
petent and  unexceptionable  contractor 
to  construct  tools,  machinery,  etc.,  and 
such  conduct  would  be  the  exercise  of 
that  care  which  the  law  requires.  The 
employment  of  a  contractor  is  not  a 
delegation  of  the  employer's  duty.  It 
is,  when  properly  done,  an  exercise  of 
the  care,  and  a  fulfilment  of  the  duty 
which  the  law  exacts.  It  would  be  un- 
reasonable and  unjust  to  hold  an  em- 
ployer liable  for  the  negligence  of  such 
a  contractor  so  employed,  for  the  em- 
ployment of  him  would  not  be  negli- 
gence, and  the  contractor's  negligence 
could  not  be  attributed  to  the  employer, 
because  no  relation  of  agency  would  ex- 
ist between  them.    Unless,  therefore,  the 


employer  knew  of  the  defect  which 
caused  the  injury,  or  his  ignorance 
thereof  of  itself  indicated  a  breach  of 
duty  on  his  p'art,  there  would  be  noth- 
ing of  which  negligence  could  be  predi- 
cated. .  .  .  Smith,  having  used  due 
care  in  procuring  the  scaffold,  and  hav- 
ing no  knowledge  nor  any  reason  to  ap- 
prehend that  it  was  in  any  respect  de- 
fective, he  was  justified  in  subjecting  it 
to  immediate  use  without  inspection. 
It  is  true  an  inspection  might  have  dis- 
closed the  fact  that  the  support  which 
gave  way  was  fastened  with  nails  in- 
stead of  ropes.  But  no  reason  has  been 
shown  why  that  fact  should  have  ad- 
monished Smith  that  the  scaffold  was 
unsafe.  Not  being  an  expert,  his  in- 
spection must  have  been  merely  that  of 
a  common  observer.  If  the  defect  in 
the  scaffold  would  have  been  apparent 
to  him,  the  deceased  was  equally  bound 
to  take  notice  of  it;  one  was  as  compe- 
tent to  determine  whether  the  fasten- 
ings referred  to  were  sufficient  or  not, 
as  the  other." 

The  argument  of  the  court  of  appeals 
proceeds  upon  much  the  same  lines: 
"Under  the  recent  decisions  in  this 
state,  it  may  be  that  if  Smith  had  un- 
dertaken to  erect  the  scaffold  through 
agents  or  workmen  acting  under  his  di- 
rection, he  would  have  been  liable  for 
negligence  on  their  part  in  doing  the 
work,  provided  that  in  doing  it  they 
were  not  fellow  servants  of  the  party- 
injured.  But  in  this  case  he  did  not  sO' 
undertake.  Stevenson  was  not  the 
agent  or  servant  of  Smith,  but  an  inde- 
pendent contractor  for  whose  acts  of 
omissions  Smith  was  not  liable.  Blake 
V.  Ferris  (1851)  5  N.  Y.  48,  55  Am. 
Dec.  304.  Smith  received  the  scaffold 
from  him  as  a  completed  work,  and  we 
do  not  think  that  it  was  negligence  to 
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the  extracts  given  from  the  opinion  of  the  court  of  appeals  in  the  note 
below  that,  while  recognizing  the  antagonism  between  this  doctrine 
and  that  of  the  non-delegable  quality  of  certain  duties,  it  contents  it- 
self with  declaring  the  master's  nonliability,  and  gives  no  reasons  for 
its  opinion. 

In  Pennsylvania  it  has  been  laid  down,  arguendo,  in  a  compara- 
tively last  case  that  the  master,  as  he  owes  to  the  servant  the  duty  of 
providing  a  reasonably  safe  place  in  which  to  work,  and  reasonably 
safe  appliances,  is  not  relieved  from  liability  for  an  injury  resulting 
to  a  servant  from  neglect  of  such  duty,  by  the  fact  that  he  delegated  it 
to  an  agent  or  independent  contractor.^*  But  there  is  an  earlier  de- 
cision to  the  effect  that,  if  a  mechanic  is  under  a  contract  for  the 
work  of  constructing  stills  of  sufficient  strength  for  a  certain  purpose, 
and  the  details  are  left  to  his  own  judgment  and  skill,  the  employer 
cannot  be  visited  with  the  consequences  of  his  failure.^'    The  task  of 


rely  upon  its  sufBciency,  and  permit  his 
employees  to  go  upon  it  for  the  purpose 
of  performing  their  work.  Stevenson 
was,  as  appears  from  the  evidence, 
much  more  competent  than  Smith  to 
judge  of  its  sufficiency.  He  had  under- 
taken to  construct  a  first-class  scaffold, 
and  had  delivered  it  to  Smith  in  per- 
formance of  this  contract,  and  we  do 
not  think  that  Smith  is  chargeable 
with  negligence  for  accepting  it  without 
further  examination.  All  that  such  an 
examination  would  have  disclosed  would 
have  been  that  the  upright  was  nailed 
to  the  ledger,  and  Smith,  not  being  an 
expert,  would  have  been  justified  in 
relying  upon  the  judgment  of  Stevenson 
as  to  the  propriety  of  that  mode  of  fas- 
tening. The  defect  was  not  such  as  to 
admonish  Smith  of  danger." 

To  the  same  effect,  see  Wittenberg  v. 
Friederich  (1896)  8  App.  Div.  433,  40 
N.  Y.  Supp.  895,  where  a  floor  construct- 
ed by  a  subcontractor  in  a  building 
which  a  contractor  was  erecting  gave 
way  and  injured  one  of  the  latter's 
servants. 

These  cases  seem  inconsistent  with 
Wannamaker  v.  Rochester  (1892)  44  N. 
Y.  S.  E.  45,  17  N.  Y.  Supp.  321,  where 
a  municipality  was  held  liable  for  in- 
juries caused  by  the  caving-in  of  a 
trench  made  by  an  independent  con- 
tractor. But  there  is  no  discussion  of 
the  general  question  involved  in  such  a 
situation. 

18  Trainor  v.  Philadelphia  &  R.  R.  Co. 
(1890)    137  Pa.  148,  20  Atl,  632. 


In  Ortlip  V.  Philadelphia  &  W.  G. 
Traction  Go.  (1901)  198  Pa.  586,  48 
Atl.  497,  the  court  said:  "The  use  of 
the  tracks  was  under  the  direct  control 
of  the  company's  superintendent,  who 
retained  and  exercised  the  right  to  di- 
rect the  management  of  the  cars  and 
signals.  In  all  matters  incident  to  the 
use  of  the  track  the  contractors  and 
their  workmen  represented  the  will  of 
the  company,  and  its  responsibility  re- 
mained." 

WArdesco  Oil  Co.  v.  Gilson  (1870)  63 
Pa.  146.  The  liability  of  the  company 
was  held  to  be  for  the  jury,  as  there 
was  evidence  that  the  stills  were  made 
according  to  a  plan  directed  by  the 
president;  but  the  court  states  the  rule 
as  to  the  result  of  employing  a  con- 
tractor, in  the  most  uncompromising 
terms.  The  court  said :  "It  may  be  con- 
sidered as  now  settled  that,  if  a  person 
employs  others,  not  as  servants,  but  as 
mechanics,  or  contractors  in  an  inde- 
pendent business,  and  they  are  of  good 
character,  if  there  was  no  want  of  due 
care  in  choosing  them,  he  incurs  no  lia- 
bility for  injuries  resulting  to  others 
from  their  negligence  or  want  of  skill. 
Painter  v.  Pittsburgh  (1803)  46  Pa. 
213.  If  I  employ  a  well-known  and 
reputable  machinist  to  construct  a 
steam  engine,  and  it  blows  up  from  bad 
materials  or  unskilful  work,  I  am  not 
responsible  for  any  Injury  which  may 
result,  whetner  to  my  own  servant  or  to 
a  third  person." 
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reconciling  the  conflicting  views  thus  evidenced  must  be  left  to  the  dis- 
tinguished court  which  is  responsible  for  them.  To  the  present  writer 
the  more  recent  expressions  of  opinion  appear  to  embody  the  correct 
doctrine.  It  is  worth  observing  that,  as  the  doctrine  of  non-delegable 
duties  had  not  yet  been  formulated  with  much  distinctness  at  the  time 
the  earlier  case  was  decided,  it  is  extremely  probable  that  the  effect  of 
such  a  conception  as  qualifying  the  rule  with  regard  to  independent 
contractors  was  not  considered  at  all  by  the  court.  Indeed,  the  opin- 
ion delivered  gives  no  indication  that  this  aspect  of  the  relations  of  the 
parties  was  taken  into  account. 

In  Ehode  Island  a  company  has  been  held  responsible  for  the  neg- 
ligence of  an  independent  contractor  in  so  constructing  a  crane  that 
the  hauling  chains  were  not  properly  insulated  from  the  current  of 
electricity  which  operated  it.^" 

Some  language  has  been  used  by  the  supreme  court  of  South  Caro- 
lina which  would  seem  to  indicate  that  the  master  is  not  absolved  from 
liability  for  conditions  of  the  place,  created  by  work  which  is  being 
done  by  a  contractor.^^  But  the  precise  position  of  the  learned  judge 
who  wrote  the  opinion  is  not  clearly  defined. 

In  Texas  it  has  been  held  that  the  duty  of  a  railroad  company  to 
an  employee  to  furnish  safe  appliances  cannot  be  affected  by  a  con- 
tract between  it  and  a  third  person,  to  which  the  plaintiff  was  not  a 
party,  giving  such  person  control  of  the  cars  and  requiring  him  to 
make  all  repairs. ^^  In  this  state  a  railway  company  has  also  been 
held  liable  where  a  derrick  used  by  a  contractor  to  unload  stones  from 
a  car  was  inadequately  secured  and  fell  on  a  brakeman.^' 

[In  Virginia  it  has  been  held  that  it  is  a  settled  doctrine  in  that 
state  that  a  railroad  company  cannot  delegate  the  duties  imposed  upon 
it  by  law  in  the  interest  of  the  safety  of  its  seiwants  to  an  independ- 
ent contractor,  or  otherwise.^* 

20  Moran  v.  Corliss  Steam  Engine  Go.    should  direct,  and  the  injury  was  caused 

( 1899 )  21  R.  I.  386,  45  L.R.A.  267,  43    by  a  defect  in  a  derrick  used  by  the  con- 
Atl.  874   (the  appliance  became  danger-    tractor  in  performing  such  work. 

ous  after  being  put  into  use).  23  Gulf,  G.  &  S.  F.  B.  Go.  v.  Delaney 

21Gonlin    v.    Gharleston     (1868)      15  (1900)  22  Tex.  Civ.  App.  427,  55  S.  W. 

Rich.  L.  201.  538.     And   see  Ft.   Worth  &  D.   G.  R. 

SZOulf,  C.  d  8.  F.  R.  Co.  v.  Shearer  Co.  v.  Smith   (1905)   39  Tex.  Civ.  App. 

(1892)    1  Tex.  Civ.  App.  343,  21  S.  W.  92,  87  S.  W.  371. 

133;  Gulf,  C.  &  8.  F.  R.  Go.  v.  Delaney  M  Walton,  Witten  d  Graham  v.  Mil- 

(1900)  22  Tex.  Civ.  App.  427,  55  S.  Vv^.  ler    (1909)    109  Va.  210,   132  Am.   St. 
538.     In  the  latter  case  the  contract  for  Rep.  908,  63  S.  E.  458. 

ballasting  a  railroad  track  provided  that  In  the  Miller  Case  it  was  held  that 

"tlie    contractor    would    carry    on    and  this  principle  was  not  in  any  way  im- 

prosecute  the  work  in  such  manner"  as  paired  by  the  decision  in  Norfolk  d  W. 

the   engineer  of   the   railroad   company  R.  Co.  v.  Stevens  (1899)  97  Va.  631,  46 
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In  West  Virginia  it  has  been  held  that  although  a  railroad  com- 
pany employs  a  competent  independent  contractor  to  do  certain  work, 
and,  in  the  execution  of  his  contract,  permits  him  to  suspend  over  its 
tracks  guy  ropes,  the  effect  of  such  contract,  with  respect  to  such 
ropes,  is  simply  to  delegate  to  such  independent  contractor  perform- 
ance of  a  nonassignable  duty  of  such  company  to  maintain  a  rea- 
sonably safe  place  for  its  servants  to  work,  rendering  it  liable  for 
his  negligent  performance  thereof.^'] 

Whichever  of  the  antagonistic  views  of  the  nature  of  the  master's 
liability  be  taken,  it  is  manifest  that  the  general  principles  which  de- 
termine the  extent  of  the  responsibility  of  an  employer  for  the  acts  of 
an  independent  contractor  involves  the  corollary  that  the  owner  of 
premises  cannot  dictate  that  his  building  shall  be  constructed  of  im- 
proper materials  or  upon  an  unsafe  plan,  and  escape  liability  for  in- 
juries caused  thereby  because  he  made  a  contract  with  a  third  person 
to  build  it ;  nor  can  he,  with  knowledge  of  a  weakness  or  defect  threat- 
ening the  strength  of  the  building,  set  a  man  at  work  immediately  un- 
der it,  and  shift  all  responsibility  upon  the  builder.^*  Similarly  it 
has  been  held,  on  the  ground  that  the  physical  conditions  created  by 
the  negligence  are  the  necessary  result  of  the  work  contracted  for,  that 
an  employee  of  a  street  railway,  which  is  relaying  its  rails  under  a 
municipal  permit,  may  recover  for  injuries  due  to  an  obstruction  in 
the  track.^'' 

A  contractor  is  not  exonerated  from  liability  for  injury  to  one  of 
his  employees  by  reason  of  a  defect  in  an  appliance,  because  the  other 
party  to  the  contract  was  to  furnish  suitable  appliances,  where  the  dis- 
cretion was  left  to  the  contractor  with  reference  to  the  appliances  to 
be  used.^' 

The  rule  that  a  master  discharges  his  duty  to  a  servant  by  furnish- 
ing an  appliance  m^de  by  a  reputable  manufacturer  is  only  applicable 
where  it  appears  that  the  appliance  was  made  for  the  use  to  which  it 
was  put.^' 

L.R.A.  367,  34  S.  E.  525.     In  the  latter  26  Meier  \.   Morgan    (1892)    82   Wis. 

case  it  was  held  not  to  be  an  essentially  289,  33  Am.  St.  Rep.  39,  52  N.  W.  174. 

hazardous  undertaking  to  substitute  a  27  North    Chicago    Street    R.    Co.    v. 

new  railroad  bridge  for  an  old  one  with-  Dudgeon   (1900)    184  111.  477,  56  N.  E. 

out  the   interruption  of  traffic;    and  a  796,  affirming   (1898)   83  111.  App.  528. 

company  was  not  liable  for  the  negli-  28  McCall   v.   Pacific   Mail   S.   8.    Co. 

gence  of  a  reputable  contractor  employed  (1898)    123  Cal.  42,  55  Pae.  706. 

to  do  the  work.  29  Slattery  v.  Walker  &  P.  Mfg.   Co. 

25  Vickers  v.  Kanawha  &  W.  V.  R.  Co.  (1901)    179  Mass.  307,  60  N.  E.  782 
(1908)   64  W.  Va.  474,  20  L.R.A.(N.S.) 
793,  131  Am.  St.  Rep.  929,  63  S.  E.  367. 


§  1488]  VICE  PRINCIPALSHIP— CHARACTER  OF  ACT.  4441 

1488.  [559]  Same  subject  continued.    Opposing  doctrines  discussed. 

— The  writer  has  no  hesitation  in  saying  that  he  considers  the  cases 
absolving  the  master  from  responsibility  for  the  negligence  of -an 
independent  contractor  in  this  connection  have  been  decided  upon  a 
false  theory  of  the  circumstances  involved.  It  is  a  contradiction  in 
terms  to  speat  of  an  absolute  duty  as  being  susceptible  of  delega- 
tion. If  it  can  be  delegated  in  any  particular  instance,  it  ceases, 
ex  hypothesi,  to  be  absolute.  That  this  is  a  necessary  corollary  of  the 
theory  that  a  duty  is  absolute  has  been  fully  recognized  in  many 
English  and  American  cases,  where  the  complainant  was  a  stranger.' 
"Why  a  different  principle  should  be  applied  where  the  injury  is  re- 
ceived by  a  servant  of  the  party  subject  to  the  duty  is  not  apparent, 
and  no  court  has  yet  furnished  any  reason  for  making  such  a  dis- 
tinction. On  the  other  hand,  there  is  a  consideration  which  points 
very  strongly,  if  not  conclusively,  to  the  conclusion  that  the  case  of  a 
servant  is  precisely  the  one  in  which  the  courts  should  be  most  unwill- 
ing to  allow  the  interposition  of  a  contractor  to  shield  the  master. 
As  has  been  shown  elsewhere  by  the  present  writer  (46  L.R.A.  pp. 
38-45,  and  pp.  lOY-119),  a  manufacturer  who  supplies  a  chattel 
to  another  person  to  be  used  in  his  business  is  not  bound  to  indemnify 
the  servants  of  the  vendee  for  injuries  which  they  receive  owing  to 
defects  in  the  chattel.  Manifestly  the  result  of  applying  concurrently 
both  this  principle  and  also  the  principle  that  the  master  who  pur- 
chases an  appliance  from  a  manufacturer  is,  as  regards  his  servants, 
entitled  to  rely  upon  its  being  fit  for  the  purposes  contemplated,  un- 
less there  is  something  to  put  him  on  inquiry  as  to  its  condition,  is 
that  those  servants  are  usually  left  remediless  if  they  are  injured 
by  reason  of  some  dangerous  property  of  the  appliance.  The  writer 
sees  no  reason  for  modifying  the  opinion  which  he  has  already  had 
an  opportunity  of  expressing  in  other  publications,- — that  such  a  con- 
clusion is  simply  preposterous  and  disgraceful  to  any  system  of 

1  Hole  V.   Sittinghourne  d  8.  R.  Co.  to   be   a   dangerous   nuisance  was   held 

(1861)    6  Hurlst.  &  N.   498,   30  L.  J.  answerable  to  a  passerby  injured  by  its 

Exch.  N.   S.   81,   3  L.  T.  N.  S.   750,   9  fall,  although  he  had  hired  a  competent 

Week.  Rep.  274   (railway  company  held  contractor  to  repair  it)  ;  Curtis  v.  Kiley 

liable  for  the  act  of  a  contractor  in  ob-  (1891)    153   Mass.    123,   26   N.   E.  421 

structing  the  navigation  of  a  river  while  (similar   facts);    Wilkinson  v.   Detroit 

building    a   bridge);    Tarry   v.    Ashton  Steel  &  Spring  Worhs   (1889)   73  Mich. 

(1876)  L.  R.  1  Q.  B.  Div.  314,  45  L.  J.  405,  41  N.  W.  490    (building  so  defec- 

Q.  B.  N.  S.  260,  34  L.  T.  N.  S.  97,  24  tively  constructed  as  to  be  a  nuisance)  ; 

Week.  Rep.   581,    19   Eng.   Rul.   Cas.   4  and  the  other  cases  cited  in  1  Shearm. 

(tenant  who  maintained  a  lamp  over  a  &  Redf.  Neg.  §§  14,  176. 
footpath  in  a  condition  so  defective  as 
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jurisprudence.*  Either  the  vendor  should  no  longer  be  allowed  to 
shelter  himself  under  the  supposed  circumstances  by  the  defense 
of  want  of  privity  of  contract,  or  it  should  be  regarded  as  an  im- 
plied term  in  the  contract  between  the  master  and  his  servants  that 
all  appliances  obtained  from  parties  not  in  his  service  are  free  from 
all  defects  which  can  be  prevented  by  the  exercise  of  that  degree 
of  care  and  skill  which  is  required  of  persons  following  the  same 
line  of  business  as  the  vendor.  The  latter  method  of  escaping  from 
the  absurd  predicament  into  which  the  law  has  got  itself,  at  this 
meeting  point  of  the  principles  under  discussion,  would  seem  to  be  the 
most  desirable,  j^ot  only  would  it  round  off  and  render  entirely  con- 
sistent the  doctrine  of  absolute  duties,  but  it  would  obviate  the  almost 
insuperable  practical  difficulties  which  would,  in  many  instances, 
block  the  attempts  of  servants  to  obtain  redress  from  vendors  of  in- 
strumentalities residing  in  distant  localities.  There  would  be  no  in- 
justice to  the  master  in  such  a  rule,  for  he  would  still  have  his  action 
over  against  the  vendor  of  the  defective  appliance,  and  would  almost 
invariably  be  more  favorably  situated  than  his  servants  for  the  en- 
forcement of  his  rights. 

1489.  [560]  Massachusetts  doctrine. — In  some  of  the  decisions  by 
this  court  the  theory  of  non-delegable  duties  has  been  propounded  in 
language  not  materially  different  from  that  which  has  been  used  by 
judges  in  other  states.^ 

More  commonly,  however,  that  theory  is  enunciated  in  a  form 
which  is  peculiar  to  this  jurisdiction,  the  position  taken  being  essen- 

2  16   Law  Quarterly  Review,   p.  189 ;  110  Mass.  240,  14  Am.  Rep.  598,  it  was 

36  Canada  L.  J.  p.  203.  held  that  instructions  were  properly  re- 

1  "For  the  management  of  his  maohin-  fused  which  said  the  defendants  would 
ery  and  the  conduct  of  his  servants,  he  not  be  liable  for  negligence  of  persons 
[the  master]  is  not  responsible  to  their  examining  a  boiler.  The  court  said: 
fellow  servants;  but  lie  cannot  avail  "The  corporation  is  equally  chargeable 
himself  of  this  exemption  from  respon-  whether  the  negligence  was  in  originally 
sibility  when  his  own  negligence  in  not  failing  to  provide,  or  in  afterwards  fail- 
having  suitable  instruments,  whether  ing  to  keep,  its  machinery  in  safe  con- 
persons  or  things,  to  do  his  work,  causes  dition.  The  duty  is  essentially  the  same, 
injury  to  those  in  his  employ.  He  can-  .  .  .  The  question  was  not  whether 
not  divest  himself  of  his  duty  to  have  the  officers  named  knew,  or  might  have 
suitable  instruments  of  any  kind,  by  known,  of  the  defect,  or  of  the  ineompe- 
delegating  to  an  agent  their  employment  tency  of  those  who  had  charge  of  the 
or  selection,  their  superintendence  or  re-  repairs,  but  whether  the  corporation  in 
pair.  A  corporation  must,  and  a  mas-  any  part  of  its  organization,  by  any  of 
ter  who  has  an  extensive  business  often  its  agents,  or  for  want  of  agents,  failed 
does,  perform  this  duty  through  officers  to  exercise  due  care  to  prevent  injury 
or  superintendents ;  but  the  duty  is  his,  to  the  plaintiff  from  defects  in  the  in- 
and  not  merely  theirs,  and  for  negli-  strument  furnished  for  his  use." 
gence  of  his  duty  in  this  respect  he  is  See  also  the  quotation  from  the  opin- 
responsible."  Gilmwn  v.  Eastern  R.  Co.  ions  in  Snow  v.  Housatonic  R  Co 
(1866)   13  Allen,  433,  90  Am.  Dee.  210.  §  1483,  note  1,  and  in  Wheeler  v.  Wason 

In  Ford  v.  FitcKburg  R.  Co.    (1872)  Mfg.  Co.   (1883)   135  Mass.  297. 
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tially  this, — that  the  master's  exercise  or  nonexercise  of  a  proper 
supervision  over  the  servants  to  whom  he  has  delegated  the  perform- 
ance of  the  duties  which  elsewhere  are  treated  as  absolute,  without 
qualification,  is  the  ultimate  test  to  which  the  question  of  his  re- 
sponsibility for  the  negligence  of  those  servants  ought  to  be  referred.* 


8  The  most  useful  explanation  of  this 
theory,  for  the  purpose  of  comparative 
jurisprudence,   is   contained   in   the  fol- 
lowing   passage    from    the    opinion    of 
i^leld,  J.,  in  Rogers  v.  Ludlow  Mfg.  Go, 
(1887)   144  Mass.  198,  59  Am.  Rep.  68, 
11  N.  E.  77.     "As  a  corporation  must 
act  by  natural  persons,  and  as  all  large 
corporations  carry  on  their  business  by 
means  of  servants  of  different  grades,  it 
is  manifest  that,  if  it  is  held  that  these 
are  all  fellow  servants,  and  that  the  cor- 
poration can  delegate  the  whole  duty  of 
hiring  and  superintending  its  servants, 
and  of  providing  its  machinery  and  of 
keeping   it   in   repair,   to   one   or   more 
principal    servants,     such     as    superin- 
tendents  or  managers,   the   corporation 
may  escape  all  responsibility  for  injuries 
caused   by   defective   machinery,   except 
in  the  few  cases  where  it  can  be  shown 
that  these  principal  servants  were  in- 
competent, or  that  the  directors  of  the 
corporation,     or    its    principal    officers, 
knew  that  the  subordinate  servants  were 
incompetent,  or  that  the  machinery  used 
was    defective.      To    avoid    this    result, 
some    courts    have    held    that    superin- 
tendents   or    managers    are    not    fellow 
servants  with  the  men  employed  to  work 
under  them,  or  that  servants  employed 
in  one  department  of  the  business  are 
not  fellow  servants  with  those  employed 
in    another.      Other    courts    have    held 
that  they   are   all   fellow   servants,   but 
that  the  master  cannot  avoid  his  obli- 
gation to  see  to  it  that  reasonable  care 
shall  be  exercised  in  procuring  suitable 
machinery,  in  keeping  it  in  repair,  and 
in  hiring  and  retaining  competent  serv- 
ants, by  employing    a    servant    to    do 
these   things   for   him;    and   that   if   he 
does  employ  a  servant  for  this  purpose, 
and  the  servant  does  not  use  due  care, 
the  master  is  responsible.     .     .     .     The 
rule  of  respondeat  superior,  as  applied 
to  cases  like  the  present,  the  exception 
of  injuries  caused  by  the  negligence  of  a 
fellow  servant,   and  the  limitations   of 
this  exception  have  been  established  by 
■courts  upon  consideration  of  public  pol- 


icy, as  well  as  oi  the  legal  principles 
which  govern  cases  somewhat  analogous. 
If  a  master  who  takes  no  personal  part 
in  the  management  of  his  business  has 
any  duty  to  perform  towards  his  serv- 
ants, it  is  difficult  to  say  that  it  is  al- 
ways wholly  performed  by  doing  two 
things,  namely,  by  employing  competent 
servants,  and  by  lurnishing  ample 
means.  In  order  that  the  business  may 
be  properly  managed  the  servants  should 
not  only  be  competent,  but  they  should 
be  numerous  enough  to  do,  and  they 
should  have  the  means  of  doing,  what- 
ever ought  reasonably  to  be  done;  and 
such  regulations  should  be  established 
as  will  insure  the  requisite  subordina- 
tion and  control,  and  the  exercise  of 
reasonable  intelligence  and  care  in  the 
conduct  of  the  business;  and  it  is  al- 
most as  difficult  to  define  all  the  duties 
of  the  master  in  these  respects  as  to  de- 
fine the  duties  of  a  person  under  other 
relations.  If  it  is  not  the  absolute  duty 
of  the  master  to  furnish  suitable  ma- 
chinery, and  if  he  is  not  held  to  war- 
rant that  tlie  servants  he  employs  to 
furnish  machinery  or  to  keep  it  in  re- 
pair shall  always  use  reasonable  care, 
then  the  duty  of  a  master  who  does  not 
personally  conduct  his  business,  if  he  is 
under  any  duty,  we  think,  must  be  to 
use  reasonable  care  in  the  management, 
and  that  is  to  exercise,  or  have  exer- 
cised, a  reasonable  supervision  over  the 
conduct  of  his  servants,  as  well  as  to 
use  reasonable  care  in  seeing  that  his 
servants  are  competent,  and  are  fur- 
nished with  suitable  means  for  carry- 
ing on  the  business."  The  learned  judge 
then  reviewed  some  of  the  earlier  cases 
and  proceeded  thus:  "These  decisions 
show  that  it  is  the  duty  of  the  master 
to  exercise  a  reasonable  supervision  over 
the  condition  in  which  tlie  machinery, 
structures,  and  other  appliances  used 
in  his  business  are  kept  by  his  serv- 
ants, and  that  he  cannot  wholly  escape 
responsibility  by  delegating  the  per- 
formance of  this  duty  to  servants;  that 
the  negligence  of  his  servants  in  repair- 
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This  conception  would  seem  to  involve  the  result,  that  there  is  only 
one  duty  which  is  non-delegable  in  the  sense  in  which  that  term  is  or- 
dinarily understood, — the  duty,  namely,  of  efficient  supervision  over 
the  agents  whom  he  has  appointed  to  represent  him  in  seeing  that  the 
various  instrumentalities  of  work  are  in  a  reasonably  safe  condition ; 
and  for  this  reason  the  Massachusetts  decisions  in  regard  to  negli- 
gence of  the  kind  with  which  we  are  concerned  in  this  chapter  stand,, 
in  some  respects,  outside  the  general  current  of  the  authorities.     But 


ing  or  in  failing  to  repair  machinery 
is  not  necessarily  the  negligence  of  the 
master,  but  that  it  is  also  to  be  de- 
termined in  each  case  whether  the  mas- 
ter has  exercised  a  reasonable  supervis- 
ion over  his  servants,  and  reasonable 
care  in  seeing  that  his  machinery  is 
kept  in  proper  condition,  although  he 
may  have  employed  competent  servants 
and  furnished  them  with  suitable  ma- 
terials, and  instructed  them  to  keep  the 
machinery  in  repair.  As  was  said  in 
Johnson  v.  Boston  Tow-Boat  Co.  ( 1883 ) 
135  Mass.  215,  46  Am.  Rep.  458,  'the 
master  is  liable  in  all  cases  for  his 
own  negligence,  and  that  may  be  shown 
by  a  defect  of  such  a  nature,  or  so  long 
continued,  as  to  be  of  itself  evidence 
of  negligence  in  the  master;  or  the  neg- 
ligence of  a  servant  may  be  of  such  a 
character  that  negligence  of  the  master 
may  be  inferred  from  it.'  We  are  aware 
that  this  rule  is  somewhat  indefinite, 
and  is,  perhaps,  not  precisely  that  which 
generally  prevails  in  the  United  States." 
Northern  P.  B.  Go.  v.  Herbert  (1886) 
116  U.  S.  642,  29  L.  ed.  755,  6  Sup. 
Ct.  Rep.  590;  Benzing  v.  Steinvxiy 
(1886)   101  N.  Y.  547,  5  N.  E.  449. 

The  following  extracts  will  also  be 
found  serviceable  as  elucidating  still 
further  the  position  of  the  court. 

"Perhaps  the  whole  question  is  wheth- 
er the  master  has  exercised  reasonable 
care  in  employing  competent  servants, 
in  providing  suitable  machines  and  im- 
plements, and  in  doing  that  part  of  his 
business  which  he  has  underteken  to  do 
himself,  and  has  exercised  a  reasonable 
supervision  over  his  servants  in  the  per- 
formance of  the  duties  which  he  has  in- 
trusted to  them.  This  is  often  a  ques- 
tion for  the  jury.  Courts  have  there- 
fore held  that  they  could  not  say,  as 
matter  of  law,  that  a  master  was  not 
responsible  for  injuries  occasioned  by  de- 
fective machinery,  when  the  defect  was 
substantial   and   rendered   the   machine 


unfit  for  use,  although  it  was  through 
the  neglect  of  a  competent  servant  that 
the  machine  had  not  been  repaired;  and 
they  have  also  held  that,  when  the  defect 
was  one  that  must  frequently  arise  from 
the  use  of  the  machine,  and  was  such 
that  the  person  employed  to  superin- 
tend the  use  of  the  machine  should  at- 
tend to  in  order  to  keep  it  in  running 
order,  the  master  performed  his  whole 
duty  by  furnishing  suitable  materials 
and  employing  competent  servants  to 
keep  the  machinery  in  repair.  These 
decisions  have  been  made  in  cases  where 
it  appeared  that  the  defect  in  the  ma- 
chinery was  unknown  to  the  master. 
The  general  question  is  what,  under 
the  circumstances,  the  master  ought  rea- 
sonably to  have  known  and  done,  and,, 
in  determining  this,  the  nature  of  the 
defect,  the  length  of  time  it  has  exist- 
ed, and  the  means  taken  to  remedy  it,. 
are  important  facts."  Bice  v.  King; 
Philip  Mills  (1887)  144  Mass.  236,  59 
Am.  Rep.  80,  11  N.  E.  101. 

"It  is  the  duty  of  the  master  to  ex- 
ercise ordinary  care  in  supplying  and 
maintaining  machinery,  appliances,  and 
instrumentalities;  and  if  the  servant  ex- 
ercising ordinary  care  is  injured  by  a 
deficiency  therein,  he  is  entitled  to  re- 
cover damages.  The  servant  charged 
with  providing  these  appliances  stands 
in  the  place  of  the  master,  and  performs- 
the  duty  incumbent  on  him.  It  is  not 
sufficient  that  he  is  an  intelligent  and 
competent  servant;  if  he  neglects  this, 
the  master  isi  still  responsible,  unless  he- 
shall  himself  have  exercised  a  reason- 
able care  and  supervision  over  him  in 
seeing  that  the  machinery  was  in  proper 
condition.  Nor  is  it  enough  that  the 
master  has  employed  suitable  servants,^ 
and  furnished  them  with  suitable  mate- 
rials, and  instructed  them  to  keep  the 
machinery  in  repair.  He  must  see  that 
such  servants  do  their  duty."  Elmer  v. 
Locke    (1883)    135  Mass.  575;   Daly  \. 
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a  connecting  link  between  the  doctrine  thus  formulated  and  the  one 
which  prevails  in  most  American  states  is  supplied  by  the  considera- 
tion that  it  is  only  in  cases  which  have  relation  to  obligations  which 
are  commonly  viewed  as  being  non-delegable,  that  the  ulterior  duty 
of  supervisions  is  treated  as  a  determinant  factor.  From  the 
standpoint  of  other  courts  those  cases  may  fairly  be  regarded  as  au- 
thorities for  the  position  that  the  obligations  involved  belong  to  the 
non-delegable  category ;  and  this  is  the  footing  upon  which  they  have 


Boston  cC-  A.  B.  Co.    (1888)    147  Mass. 
101,  16  N.  E.  690. 

"The  very  nature  of  the  implied  con- 
tract created  by  the  hiring,  whereby  he 
undertakes  to  use  proper  care  in  always 
providing  safe  tools  and  appliances,  is 
inconsistent  with  his  delegation  of  the 
duty  to  a  fellow  servant,  for  whose  neg- 
ligence he  is  not  to  be  responsible.  His 
obligation  involves  the  exercise  of  every 
kind  of  care  and  diligence  which  is  nec- 
essary to  give  him  knowledge  of  the  con- 
dition as  to  safety  of  his  machinery  and 
appliances,  so  far  as  such  knowledge  is 
obtainable  by  reasonable  effort.  His 
duty  relates  to  the  condition  of  these 
articles  when  they  come  to  the  hands  of 
his  servants  for  use,  and  the  perform- 
ance of  that  duty  must  carry  him  just 
so  far  into  details  as  it  is  reasonably 
necessary  to  go,  in  view  of  the  nature 
and  risk  of  the  business,  to  enable  him 
reasonably  to  protect  his  servants  from 
a  danger  which  he  should  prevent." 
Moynihan  v.  Kills  Co.  (1888)  146  Mass. 
592,  4  Am.  St.  Rep.  348,  16  N.  E.  574. 

In  Coates  v.  Boston  &  M.  B.  Co. 
(1891)  153  Mass.  297,  10  L.R.A.  769, 
26  N.  E.  864,  a  case  of  an  accident 
caused  by  the  absence  of  a  jaw-strap  on 
a  railway  car,  the  court  expressly  re- 
fused to  put  its  decision  "on  the  indenti- 
fication  of  master  and  servant,  and  a 
union  of  the  knowledge  of  the  corpora- 
tion and  the  command  of  the  conductor 
in  one  person,  by  a  fiction." 

In  Babcock  v.  Old  Colony  B.  Co. 
( 1890 )  150  Mass.  467,  23  N.  E.  325,  the 
court  in  discussing  the  question  wheth- 
er there  was  evidence  to  warrant  the 
judge  in  submitting  to  the  jury  the 
question  whether  the  section  master  was 
80  far  charged  with  the  duty  of  super- 
vision that  the  defendant  might  be 
liable  to  one  of  its  servants  for  his  neg- 
ligence, said :  "It  is  well  settled  that  one 
who  is  in  some  things  a  mere  servant 
may  be  made  the  master's  agent  to  per- 


form duties  which  are  primarily  per- 
sonal to  the  master.  Moynihan  v.  Hills 
Co.  (1888)  146  Mass.  586,  4  Am.  St. 
Rep.  348,  16  N.  E.  574,  and  cases  cited. 
If,  in  the  present  case,  the  section  mas- 
ter was  intrusted  by  the  defendant  with 
the  performance  of  the  duty,  or  a  part 
of  the  duty,  of  supervision  of  the  tracks, 
which  a  reasonable  regard  for  the  safe- 
ty of  its  employees  required  the  corpo- 
ration to  perform,  the  defendant  is 
liable  for  his  negligence  in  the  perform- 
ance of  it.  There  was  evidence  tending 
to  show  that  different  persons  had  some 
responsibility  in  representing  the  de- 
fendant in  this  respect.  A  part  of  the 
printed  instructions  to  section  masters 
was  in  these  words;  'They  will  see  that 
no  wood,  lumber,  ties,  or  other  ob- 
structions are  piled  within  6  feet  of  the 
track.'  It  does  not  very  clearly  appear 
what  other  measures  were  taken  by  the 
defendant  promptly  to  ascertain  the 
existence  of  defects  or  obstructions 
along  the  track.  The  evidence  on  this 
branch  of  the  case  is  rather  meager, 
but  we  cannot  say  that  there  was  not 
enough  to  warrant  the  judge  in  submit- 
ting the  question  to  the  jury  under  the 
instructions  which  he  gave.  It  is  the 
duty  of  a  railroad  corporation  to  use 
reasonable  care  and  diligence  to  keep  its 
tracks  in  a  safe  condition  for  its  em- 
ployees to  work  upon.  So  far  as  the 
work  of  keeping  its  tracks  in  repair  is 
left  to  its  servants,  it  is  its  duty  to 
exercise  reasonable  supervision  to  see 
that  the  work  intrusted  to  them  is  prop- 
erly done.  How  far  into  details  this 
supervision  must  go  before  the  domain 
which  belongs  exclusively  to  the  master 
is  passed  and  the  domain  which  may  be 
left  to  servants  is  entered  depends  upon 
what  it  is  reasonable  to  require  of  a 
master  who  is  charged  with  the  duty  of 
providing  safe  works,  machinery,  tools, 
and  appliances  for  his  employees.  In 
some  cases  this  ma,y  be  a  difficult  ques- 
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been,  for  the  purposes  of  the  present  inquiry,  collated,  as  to  the  facts 
involved,  with  the  rulings  in  other  jurisdictions.' 

Contrast  the  cases  cited  in  §  1516,  note  1,  post. 

1490.  [561]  Servants  may  act  in  a  dual  capacity. — In  the  last  chap- 
ter (§§  1469  et  seq.)  we  had  occasion  to  cite  a  number  of  decisions  in 
which  employees  who  are  deemed  to  be  vice  principals  by  virtue  of 
the  extent  of  the  control  exercised  by  them  were  viewed  as  persons 
whose  negligence  is  or  is  not  imputed  to  the  master,  according  as  they 
may  or  may  not  be  discharging  one  of  his  absolute  duties.  The 
foundations  of  this  theory,  as  was  there  shown,  are  by  no  means  sat- 
isfactory ;  but  no  objection,  either  on  the  score  of  logic  or  otherwise, 
can  be  made  to  the  theory  of  such  a  dual  capacity  in  cases  where  the 
vice  principalship  of  the  delinquent  employee  is  itself  predicated 
solely  from  the  fact  that  his  delinquency  was  of  such  a  nature  as  to 
constitute  a  breach  of  an  absolute  duty.  The  doctrine  that  a  repre- 
sentative character  is  deducible  from  this  circumstance  obviously 
connotes  by  implication  the  doctrine  that  the  delinquent  employee  is 


tion  to  decide.  But  undoubtedly  a  jury 
may  find  that  a  railroad  corporation 
should  so  far  supervise  the  work  of  its 
servants  In  repairing  its  tracks  as  to 
see  that  a  pile  of  sleepers  3  or  4,  feet 
viride  is  not  left  for  a  long  time  within 
18  inches  of  the  rails  in  the  freight  yard 
of  an  important  station."  Commenting 
on  the  exception  taken  to  the  refusal  of 
the  trial  judge  to  instruct  the  jury  that, 
if  the  defendant  had  used  reasonable 
care  in  the  supervision  of  the  section 
men  and  of  the  use  of  the  yard  the 
plaintiff  could  not  recover  for  the  neg- 
lect of  the  section  men  in  leaving  the 
ties  by  the  track,  or  the  neglect  of  the 
yard  master  or  the  section  master  or 
road  master  in  failing  to  have  them  re- 
moved, or  to  report  that  they  were 
there,  the  court  said:  "This  instruction 
could  not  properly  be  given,  because  it 
required  of  the  corporation  merely 
supervision  of  the  section  men  and  of 
the  use  of  the  yatd,  and  disregarded  the 
duty  of  the  defendant,  to  use  reasonable 
care  in  looking  after  the  condition  of 
the  road  in  other  particulars.  It  may 
have  been  the  duty  of  the  yard  master 
or  the  road  master  to  exercise  this 
supervision,  and  if  he  discovered  neglect, 
to  see  that  the  road  was  not  left  in  a 
dangerous  condition  on  account  of  the 


neglect.  Under  the  instructions  re- 
quested the  yard  master  or  road  master 
might  have  used  reasonable  care  in  the 
supervision  of  the  section  men,  and  been 
negligent  in  the  performance  of  a  part 
of  the  master's  duty  which  was  inci- 
dental to  supervision,  namely,  the  cor- 
rection of  the  errors  which  supervision 
disclosed.  We  are  of  the  opinion  that 
the  instructions  were  correct  and  suf- 
ficient." 

See  also  Sweat  v.  Boston  &  A.  R.  Co. 
(1892)  156  Mass.  284,  31  N.  E.  296; 
Colton  V.  Richards  (1878)  123  Mass. 
484;  Neveu  v.  Sears  (1892)  155  Mass. 
303,  29  N.  E.  472. 

3  It  should  be  observed  that  the  non- 
delegable quality  of  the  duty  of  super- 
vision, so  far  as  it  is  connected  with 
other  duties  of  the  same  stamp,  is  some- 
times asserted  in  the  opinions  of  other 
courts  beside  Massachusetts. 

"He  [a  master]  cannot  claim  immun- 
ity upon  the  ground  that  he  has  exer- 
cised due  care  in  selecting  mechanics  of 
competent  skill  in  the  construction  of 
such  machinery  and  buildings,  but  as- 
sumes the  burthen  of  seeing  that  such 
mechanics  actually  exej-cise  reasonable 
care  and  skill  in  the  execution  of  their 
work."  Collyer  v.  Pennsylvania  R.  Co. 
(1886)  49  N.  J.  L.  59,  6  Atl.  438. 
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not,  as  regards  any  other  kind  of  negligence,  an  agent  of  the  master ; 
and  such  is  the  effect  of  the  cases. '^ 


1  "One  who  has  not  the  authority  ot 
a  general  vice  principal  may  be  intrust- 
ed by  the  master  with  the  discharge  of 
absolute  personal  duties  that  rest  upon 
it,  such  as  the  duty  to  use  reasonable 
care  to  employ  competent  and  careful 
fellow  servants;  and  in  such  a  case  he 
may  be  termed  a  special  vice  principal. 
He  stands  in  the  place  of  the  master 
when  he  is  discharging  one  of  these  per- 
sonal duties  of  the  master,  and  the  lat- 
ter is  liable  for  his  negligence  in  the 
discharge  of  it;  but  in  the  performance 
of  his  other  services  as  a  general  em- 
ployee he  is  not  the  representative  of 
the  master,  nor  is  the  master  liable  for 
his  negligence  in  the  performance  of 
them."  Minneapolis  v.  Lundin  (1893) 
7  C.  C.  A.  344,  19  U.  S.  App.  245,  58 
Fed.  525. 

In  Silvia  v.  New  York,  N.  E.  c6  H.  B. 
Co.  (1909)  203  Mass.  519,  89  N.  E. 
1061,  where  a  freight  trucker  was  in- 
jured by  the  act  of  a  foreman  in  pull- 
ing a  box  off  of  the  truck,  the  court 
said  that  the  interference  with  the 
plaintiff's  truck  and  box  might  be  con- 
sidered as  made  up  of  two  elements; 
first,  the  determination  that  it  should  be 
done,  which  would  be  an  act  of  superin- 
tendence, and  the  manual  act  of  carry- 
ing the  determination  into  effect,  which 
would  be  but  the  movement  of  a  fellow 
workman.  A  similar  course  of  reason- 
ing was  pursued  in  Mooney  v.  Benja- 
min F.  Smith  Co.  (1910)  205  Mass.  270, 
91  N.  E.  125. 

'■A  servant  is  a  vice  principal  only 
when  he  stands  in  place  of  the  principal 
with  reference  to  the  principal's  duty, 
or  in  the  exercise  of  the  principal's  func- 
tions." Banna  v.  Granger  { 1894 )  18 
R.  I.  507,  28  Atl.  659. 

"One  servant,  however,  may  be,  in 
relation  to  a  coservant,  a  vice  principal 
in  one  relation  and  a  fellow  servant  in 
another,  depending  on  the  particular  du- 
ties he  is  discharging  at  the  time." 
\orfolk  &  W.  R.  Co.  v.  Phillips  (1902) 
100  Va.  362,  41  S.  E.  726. 

"The  fact  that  the  pit  boss  was  for 
some  purposes  a  vice  principal  did  not 
necessarily  make  him  a  vice  principal  in 
everything  which  he  did.  If  he  acted  as 
an  operative  only,  the  liability  of  his 
master  for  his  acts  was  not  other  or 
different  from  that  which  would  result 


witn  reference  to  the  acts  of  any  other 
operative."  Cavanaugh  v.  Centerville 
Block  Coal  Co.  (1906)  131  Iowa,  700, 
7  L.R.A.(N.S.)    907,  109  N.  W.  303, 

"He  is  a  fellow  servant  when  laboring 
to  accomplish  the  common  object  or 
purpose  of  the  laborers.  He  is  a  vice 
principal  when  performing  the  duties, 
or  aiding  in  performing  the  duties, 
which,  by  law,  devolve  upon  the  mas- 
ter." Crist  V.  Wichita  Gas,  E.  L.  &  P. 
Co.   (1905)   72  Kan.  135,  83  Pac.  199. 

"The  relation  of  a  foreman  to  the 
other  workmen  is  that  of  a  coemployee, 
except  as  to  such  acts  performed  by  him 
as  were  embraced  in  the  duties  of  the 
defendant."  Mahoney  v.  Vacuum  Oil 
Co.  (1894)  76  Hun,  579,  28  N.  Y.  Supp. 
196. 

"If  the  principal  be  a  corporation,  or 
be  unable  for  any  reason  to  discharge 
these  obligations  in  person,  they  must 
be  discharged  through  an  officer,  agent 
or  foreman.  The  person  who  is  thus 
put  in  the  place  of  the  principal,  to  per- 
form for  him  the  duties  which  the  law 
imposes,  is  a  vice  principal,  and  quoad 
hoc  represents  the  principal,  so  that  his 
act  is  the  act  of  the  principal.  This  is 
true,  however,  only  when  and  so  long 
as  his  acts  are  in  discharge  of  the  du- 
ties which  the  principal  owes  to  his  em- 
ployees. Beyond  this  line  he  acts  as  a 
workman,  and  not  as  a  vice  principal." 
Ross  V.  Walker  (1891)  139  Pa.  42,  23 
Am    St.  Rep.  160,  21  Atl.  157,  159. 

"The  liability  of  the  master,  when  the 
negligence  is  not  his  personal  act  or 
omission,  but  the  immediate  act  or 
omission  of  a  servant,  turns  upon  the 
character  of  the  act  or  omission  com- 
plained of.  If  the  coservant  whose  act 
or  omission  caused  the  injury  is  at  the 
time  representing  the  master,  in  doing 
the  master's  duty,  the  master  is  liable; 
if,  on  the  other  hand,  he  is  simply  per- 
forming the  work  of  servant  in  his  char- 
acter as  a  servant  or  employee  merely, 
the  master  is  not  liable.  The  injury  in 
the  last  case  supposed  would,  as  be- 
tween the  master  and  the  servant  sus- 
taining the  injury,  be  attributable  sole- 
ly to  the  immediate  author,  and  not  to 
the  master."  Yitto  v.  Keogan  (1897) 
15  App.  Div.  329,  44  N.  Y.  Supp.  1. 

"It  is  not  the  rank  of  the  employee  or 
his  authority  over  other  employees,  but 
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WTiether  the  negligent  act  in  any  particular  instance  did  or  did 
not  amount  to  a  breach  of  a  non-delegable  duty  will  be  determined 
with  reference  to  the  principles  established  by  the  cases  cited  in  the 
following  subtitle. 


the  nature  of  the  duty  or  service  which 
he  performs,  that  is  decisive;  that, 
whenever  a  master  delegates  to  another 
the  performance  of  a  duty  to  his  serv- 
ant, which  rests  upon  himself  as  an  ab- 
solute duty,  he  is  liable  for  the  manner 
in  which  that  duty  ia  performed  by  the 
middleman  whom  he  has  selected  as  his 
agent;  and  to  the  extent  of  a  discharge 
of  those  duties  by  the  middleman,  how- 
ever high  or  low  his  rank,  or  however 
great  or  small  his  authority  over  other 
employees,  he  stands  in  the  place  of  the 
master,  but  as  to  all  other  matters  he  is 
a,  mere  coservant.  It  follows  that  the 
same  person  may  occupy  a  dual  capac- 
ity of  vice  principal  as  to  some  matters, 
and  of  fellow  servant  as  to  others." 
Lindvall  v.  Woods  (1889)  41  Minn. 
212,  4  L.R.A.  793,  42  N.  W.  1020. 

'"According  to  the  firmly  settled  rule 
of  law  in  this  state.  Helm,  notwith- 
standing the  higher  grade  of  service  in 
which  he  was  employed,  was  a  fellow 
servant  with  plaintiff  in  so  far  as  he 
served  in  the  places  or  with  the  ma- 
chinery or  appliances  prepared  and  fur- 
nished by  the  defendant;  and  for  the 
consequences  to  fellow  servants  of  his 
negligence  in  the  performance  of  such 
services  in  the  places  or  with  machinery 
or  appliances  thus  prepared  and  fur- 
nished, the  defendant  is  not  responsible. 
But  in  so  far  as  Helm  was  authorized 
and  employed  to  prepare  the  places  in 
which  other  servants  were  to  work,  or 
to  furnish  the  machinery  or  appliances 
with  which  they  were  to  work,  he  repre- 
sented the  corporate  defendant,  and  his 
negligence  in  the  performance  of  these 
services  was  the  negligence  of  the  de- 
fendant, for  the  injurious  consequences 
of  which  to  other  servants,  without 
their  fault,  it  is  responsible  to  the  same 
extent  it  would  have  been  if  such  places, 
machinery,  and  appliances  had  been 
prepared  and  furnished  through  the  im- 
mediate agency  of  Mr.  Roff,  the  general 
superintendent,  or  by  Mr.  Bee,  the  spe- 
cial superintendent,  of  the  silver  room." 
Xi-xon  V.  Selby  Smelting  d  Lead  Co. 
(1894)   102  Cal.  458,  36  Pac.  803. 

A  Scotch  case  was  sent  back  for  re- 
trial  on   the   ground   that  the   instruc- 


tions had  not  been  such  as  to  make  it 
clear  to  the  jury  that  the  defendant 
would  be  liable  for  the  negligence  of  his 
underground  manager  in  providing  a 
defective  rope  only  if  such  negligence 
was  committed  by  him  in  his  represen- 
tative capacity,  as  performing  a  duty 
delegated  to  him  by  the  master,  and  rep- 
resenting the  master  in  the  perform- 
ance of  that  duty.  Wilson  v.  Sneddons 
( 1866 )  4  Sc.  Sess.  Cas.  3d  series,  736. 

See  also,  to  the  same  effect,  Meehan 
V.  Speirs  Mfg.  Go.  (1899)  172  Mass. 
375,  52  N.  E.  518 ;  Ford  v.  FitcUurg  R. 
Go.  ( 1872 )  110  Mass.  241,  14  Am.  Rep. 
598;  Hussey  v.  Goger  (1889)  112  N.  Y. 
614,  3  L.R.A.  559,  8  Am.  St.  Rep.  787, 
20  N.  E.  556,  reversing  (1886)  39  Hun, 
639;  Scarf  v.  Metcalf  (1887)  107  N.  Y. 
211,  1  Am.  St.  Rep.  807,  13  N.  E.  796; 
Donnelly  v.  San  Francisco  Bridge  Co. 
(1897)  117  Cal.  417,  49  Pac.  559;  Gal- 
lon V.  Bull  (1896)  113  Cal.  593,  45  Pac. 
1017;  Jackson  v.  Norfolk  &  W.  R.  Co. 
(1897)  43  W.  Va.  380,  46  L.R.A.  337, 
27  S.  E.  278,  31  8.  E.  258;  Ell  v.  North- 
ern P.  R.  Go.  (1891)  1  N.  D.  336,  12 
L.R.A.  97,  26  Am.  St.  Rep.  621,  48  N. 
W.  222;  Chapman  v.  Southern  P.  Go. 
( 1895 )  12  Utah,  30,  41  Pac.  551 ;  Small 
V.  Allington  <&  G.  Mfg.  Go.  (1901)  94 
Me.  551,  48  Atl.  177 ;  Collins  v.  JohM  W. 
Danforth  Go.  (1911)  36  App.  D.  C.  592; 
Chicago  Hair  &  Bristle  Co.  v.  Mueller 

(1903)  203  111.  558,  68  N.  E.  51;  Casey 
V.  Kelly -Atkinson  Gonstr.  Co.  (1909) 
240  111.  416,  88  N.  E.  982;  Illinois 
Southern  R.  Go.  v.  Marshall  (1904)  112 
111.  App.  514,  affirmed  in  (1904)  210  111. 
562,  66  L.R.A.  297,  71  N.  E.  597;  Page 
V.  Battle  Creek  Pure  Food  Co.  (1905) 
142  Mich.  17,  105  N.  W.  72;  Dixon  v. 
Union  Ironworks  (1903)  90  Minn.  492, 
97  N.  W.  375 ;  Jemminy  v.  Great  North- 
ern R.  Co.  (1905)  96  Minn.  302,  1 
L.R.A.(N.S.)  696,  104  N.  W.  1079; 
Fogarty    v.     St.    Louis     Transfer     Co. 

(1904)  180  Mo.  490,  79  S.  W.  664,  1 
Ann.  Cas.  136  (construing  Illinois 
rule)  ;   Rigsby  v.  Oil  Well  Supply  Co. 

(1905)  115  Mo.  App.  297,  91  S.  W. 
460;  Wiley  v.  St.  Joseph  Gas  Co. 
(1908)  132  Mo.  App.  380,  111  S.  W. 
1185;    Lincoln   v.    Central   Vermont   R. 
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1491.  [562]  Pleading. — A  complaint  alleging  that  tlie  injury  to  the 
servant  resulted  from  the  breach  of  one  or  more  of  the  absolute  duties 
of  the  defendant  is  good  against  a  demurrer.* 

1492.  [563]  Burden  of  proof. — In  the  face  of  proof  of  injury  from 
ill-constructed  and  unsafe  machinery  furnished  for  the  servant's  use, 
a  court  will  indulge  in  no  presumption  that  the  master  performed 
his  duties,  or  that  coservants  were  negligent.*  The  act  of  a  servant 
in  repairing  an  appliance  will  be  presumed  to  be  that  of  a  vice  princi- 
pal, where  one  of  the  principals  testified  that  the  appliance  was  re- 
paired the  evening  before  the  accident  by  one  of  the  hands,  the  pre- 
sumption being  that  it  was  done  by  the  direction  of  the  principal.*  In 
the  absence  of  evidence  showing  who  directed  the  use  of  a  place  of 


Co.  (1909)  82  Vt.  187,  137  Am.  St.  Rep. 
998,  72  Atl.  821. 

The  moment  that  an  employee,  not 
vice  principal  for  general  purposes,  but 
who  has  authority  to  hire  an  emergency 
assistant,  has  completed  such  a  hiring, 
and,  after  having  resumed  his  place  as 
servant,  enters  upon  the  performance  of 
his  work  as  such,  he  ceases  to  represent 
the  master  and  becomes  a  coemployee  of 
the  emergency  assistant  for  all  pur- 
poses. Marks  v.  Rochester  R.  Co. 
(1899)  41  App.  Div.  66,  58  N.  Y.  Supp. 
210  (former  appeal  [1894]  77  Hun,  77, 
28  N.  Y.  Supp.  314,  reversed  in  [1895] 
146  N.  Y.  181,  40  N.  E.  782). 

Any  liability  beyond  this  "is  incon- 
sistent -with,  the  well-settled  rule  of  the 
master's  duty.  It  adds  to  and  alters  it 
in  ways  that  cannot  be  foreseen  nor 
guarded  against,  and  makes  the  master 
liable,  however  great  may  have  been  his 
care  and  diligence  in  selecting  his  serv- 
ants. But  it  may  be  said  that  the  con- 
verse makes  the  servant  suffer.  So  it 
may.  Accidents  are  continually  hap- 
pening from  somebody's  carelessness. 
The  law  gives  a  remedy  in  damages 
against  the  guilty  party,  but  not 
against  an  innocent  one.  As  to  stran- 
gers, upon  principles  of  public  policy,  it 
treats  a  master  as  guilty  for  the  negli- 
gence of  his  servant;  but  public  policy 
does  not  demand  that  he  should  be  so 
treated  as  to  his  own  servants,  who  have 
the  option  to  examine  their  surround- 
ings in  his  service  and  to  receive  pay  ac- 
cording to  the  risk  they  incur.  They 
may  sue  a  fellow  servant  for  his  negli- 
gence; but  to  make  the  master  liable  for 
it,  unless  that  servant  is  taking  the 
M.  &  S.  Vol.  IV.— 279. 


place  of  the  master,  is  contrary  to  rea- 
son  and   justice."     Harma  v.    Granger 

(1894)  18  R.  I.  507,  28  Atl.  659. 

1  Louisville,  E.  &  St.  L.  Consol.  R.  Co. 
V.  Miller  (1895)  140  Ind.  685,  40  N.  E. 
116;  Camp  V.  Hall  (1897)  39  Pla.  535, 
22  So.  792 ;  Wallace  v.  Standard  Oil  Co. 

(1895)  66  Fed.  260;  Chicago  &  N.  W. 
R.  Co.  V.  Swett  (1867)  45  111.  197,  92 
Am.  Dec.  206 ;  Nicholas  v.  Burlington, 
C.  R.  £  N.  R.  Co.  (1899)  78  Minn.  43, 
80  N.  W.  776;  Hulehan  v.  Green  Bay, 
W.  <£  St.  P.  R.  Co.  (1883)  58  Wis.  319, 
17  N.  W.  17 ;  Bessex  v.  Chicago  &  N.  W. 
R.  Go.  (1878)  45  Wis.  477. 

"A  declaration  alleging  that  he  [the 
defendant]  carelessly  and  negligently 
permitted  the  track  and  a  car  to  become 
and  remain  defective  would  be  sustained 
by  evidence  that  they  became  and  re- 
mained defective  through  his  personal 
carelessness  and  negligence  in  not  dis- 
covering and  remedying  the  defects,  if 
he  took  upon  himself  that  branch  of  the 
business;  or  by  evidence  that  he  as- 
sumed the  general  management  and  su- 
perintendence of  the  road  and  employed 
all  the  workmen,  and  that  from  gross 
negligence  he  employed  no  repair  men, 
or  an  insufficient  number,  or  unskilful 
ones,  whereby  the  track  and  a  car  be- 
came and  remained  defective.  In  either 
case  the  defects  were  existing  by  reason 
of  his  own  negligence."  Fifield  v. 
Northern  R.  Co.  (1860)  43  N.  H.  225. 

I  Ellis  V.  New  York,  L.  E.  &  W.  R. 
Co.    (1884)    95   N.   Y.   546. 

^Uuth  V.  Bohle  (1898)  76  Mo.  App. 
671  (demurrer  to  evidence  properly  re- 
fused ) . 
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work  at  a  time  when  it  was  in  such  an  unsafe  condition  that  it  shoiild 
not  have  been  used  at  all,  the  negligence  inferable  from  such  use 
will  be  attributed  to  the  master  rather  than  to  the  fellow  servants  of 
the  injured  employee.^  But  if  the  immediate  cause  of  the  accident 
may,  upon  the  evidence,  have  been  the  act  of  a  fellow  servant,  and  the 
servant  seeks  to  recover  on  the  ground  that  it  was  really  due  to  negli- 
gence constituting  a  breach  of  a  non-delegable  duty,  he  will  fail  unless 
he  satisfies  the  requirements  of  the  ordinary  rule  that  the  burden  of 
proving  negligence  be  on  the  person  who  alleges  it.* 

1493.  [564]  Propriety  of  instructions. — Any  instruction  inconsist- 
ent with  the  doctrine  of  non-delegable  duties  is  properly  refused,  and 
if  such  an  instruction  is  given,  it  is  a  ground  for  reversing  a  verdict  in 
favor  of  the  defendant.^ 


8  Stoher  v.  St.  Louis,  I.  M.  £  8.  R.  Co. 
(1891)  105  Mo.  192,  16  S.  W.  591,  first 
appeal  (1887)  91  Mo.  511,  4  S.  W.  389 
( train  run  over  defective  track ) . 

4  In  Rose  v.  Boston  &  A.  R.  Co. 
(1874)  58  N.  Y.  217,  where  the  train 
on  v?hich  the  plaintiff's  intestate  was  a 
brakeman  was  sent  out  within  three  or 
four  minutes  after  another  train,  and 
was  itself  followed  by  a  third  train  at 
about  the  same  distance  of  time,  and 
the  injury  which  caused  the  death  of 
the  brakeman  resulting  from  the  trains 
being  sent  out  so  near  together,  but  by 
whose  direction  it  did  not  appear,  the 
plaintiflf  failed  to  make  out  a  clear  case, 
and  the  court  rendered  a  decision  based 
upon  the  theory  that  the  company  was 
not  liable  for  negligence  in  not  observ- 
ing the  regulations  regarding  the  start- 
ing of  trains,  or  in  the  disobedience. 

Negligence  of  a  car  inspector  as  to 
the  inspection  of  a  car  is  not  sufficiently 
shown,  where  there  is  no  evidence  that 
the  inspection,  as  made,  was  not  a  prop- 
er one,  or  such  as  a  man  of  ordinary 
prudence  would  have  made  under  the 
circumstances.  Ogleshy  v.  Missouri  P. 
R.  Co.  (1899)  150  Mo.  137,  51  S.  W. 
758,  reversing  in  banc  (1896)  37  S.  W. 
829. 

1  As,  for  example,  an  instruction 
which  directs  the  jury  to  find  for  the 
defendant  if  he  has  used  care  in  the  se- 
lection of  the  appliance  and  of  a  com- 
petent inspector,  and  the  plaintiff's  in- 
jury was  due  to  the  negligence  of  such 
inspector  in  not  making  proper  tests. 
Texas  &  P.  R.  Go.  v.  Barrett  (1895) 
14  C.  C.  A.  373,  30  U.  S.  App.  196,  67 
Fed.  214. 


Or  an  instruction  that  a  corporation 
is  only  liable  for  the  negligence  of  its 
directors,  and  not  for  the  negligence  of 
any  other  officers,  whatever  their  posi- 
tion and  duties.  Authorities  cited  in 
Krueger  v.  Louisville,  N.  A.  &  C.  R. 
Go.   (1887)   111  Ind.  51,  11  N.  E.  957. 

Or  an  instruction  that  an  appliance 
furnished  by  the  master  to  his  servants, 
to  be  used  by  them  in  the  prosecution  of 
their  work,  has  been  constructed  by  one 
who  is  a  fellow  servant  engaged  in  the 
same  kind  of  work  with  the  servant  who 
is  injured  (see  chapter  LXV.,  subtitle 
C,  post),  exonerates  the  master  from 
liability  for  the  consequences  of  a  de- 
fectiveness of  the  appliance.  Jones  v. 
St.  Louis,  N.  &  P.  Packet  Go.  (1890)  43 
Mo.  App.   398. 

Or  an  instruction  that  if  the  fall  of  a 
roof  in  a  mine  was  due  to  the  negligence 
of  the  "mine  boss,"  it  was  the  negli- 
gence of  a  fellow  servant.  Russell 
Creek  Goal  Co.  v.  WelU  (1898)  96  Va. 
416,  31  S.  E.  614. 

See  also,  to  the  same  general  effect. 
Moron  v.  Corliss  Steam  Engine  Go. 
(1899)  21  R.  I.  386,  45  L.R.A.  267,  43 
Atl.  874;  Rouse  v.  Doums  (1897)  5 
Kan.  App.  549,  47  Pac.  982;  Eess  v. 
Rosenthall  (1896)  160  111.  621,  43  N. 
E.  743. 

A  railroad  company,  when  sued  by  a 
stock  and  fuel  agent  for  injuries  due 
to  a  defective  track,  is  not  entitled  to 
an  instruction  that  the  plaintiff  could 
not  recover  if  he  were  an  employee  of 
the  company,  and  the  injury  was  caused 
by  the  negligence  of  a  servant  of  the 
company.  Tewas  d  P.  R.  Co.  v.  Kirk 
(1884)  62  Tex.  227. 
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1494.  [564a]  Functions  of  court  and  jury. — (Compare  §  1437,  anie, 
and  §  1524,  post.) — If  there  is  no  dispute  as  to  the  facts,  and  the  de- 
duction to  be  drawn  from  these  facts  under  the  doctrine  accepted  in 
the  jurisdiction  where  the  cause  of  action  arose  is  also  clear,  the  ques- 
tion whether  the  negligent  servant  was  a  vice  principal  or  not,  as  re- 
gards a  certain  act,  is  one  of  law.^  But  if  the  facts  are  in  controversy, 
or  the  evidence  is  susceptible  of  two  constructions,  the  proper  course 
is  for  the  court  to  define  the  relation  of  fellow  servants  and  leave  it  to 
the  jury  to  determine  whether  the  employees  in  a  particular  case  come 
within  the  definition.^  In  other  words,  the  question  whether  a  par- 
ticular act  was  one  incidental  to  the  duty  of  the  master,  or  to  the  duty 
of  a  servant,  as  such,  is  a  mixed  question  of  law  and  fact,  to  be  sub- 
mitted to  the  jury  as  to  the  fact  under  legal  rules,  and  its  determina- 


Where  the  servant  injured  by  the 
failure  of  his  foreman  to  shore  the  sides 
of  a  trench  properly  had  nothing  to  do 
with  its  excavation,  being  merely  one 
of  a  gang  sent,  after  it  had  been  cut,  to 
lay  pipes  along  it,  and  there  is  no  evi- 
dence tending  to  show  that  it  became 
unsafe  after  he  began  work,  it  is  not  er- 
ror to  refuse  to  instruct  the  jury  that, 
if  they  found  from  the  evidence  that  the 
defendant  had  selected  a  foreman  who 
was  competent  to  take  charge  of  the 
work,  and  had  given  him  proper  instruc- 
tions, and  if  the  cave-in  occurred  by 
reason  of  the  foreman's  subsequent  neg- 
lect to  shore  up  the  trench,  the  neglect, 
if  there  was  any,  which  caused  the  acci- 
dent, was  that  of  a  coservant  of  the 
plaintiff,  and  the  defendant  was  not  re- 
sponsible. Baird  v.  Reilly  ( 1899 )  35  C. 
C.  A.  78,  63  U.  S.  App.  157,  92  Fed. 
884. 

In  a  case  where  no  reliance  is  placed 
upon  the  latent  character  of  the  defects 
an  instruction  is  not  exhaustive,  and 
therefore  erroneous,  which  allows  a 
jury  to  infer  that  a  master  has  suffi- 
ciently discharged  his  duty  of  furnish- 
ing his  servant  with  a,  safe  scaffold, 
when  he  intrusts  the  construction  of  it 
to  a  competent  contractor.  Macdonald 
V.  Wyllie  (1898)  1  Sc.  Sess.  Cas.  5th 
series,  339.  But  see  §§  1487,  1488, 
ante. 

An  instruction  to  the  effect  that  if 
the  room  in  question  was  a  suitable 
place,  and  there  were  proper  and  suit- 
able means  of  extinguishing  fire,  and 
the  means  of  egress  and  escape  were 
suitable  and  proper,  and  in  order  and 


ready  for  use,  then  the  plaintiff  could 
not  recover,  is  sufficiently  favorable  to 
the  plaintiff.  Keith  v.  Granite  Mills 
(1878)  126  Mass.  90,  30  Am.  Rep.  666. 
1  Gallan  v.  Bull  ( 1896 )  113  Gal.  593, 
45  Pac.  1017;  Donnelly  v.  Booth  Bros. 
&  H.  I.  Granite  Co.  (1897)  90  Me.  110, 
37  Atl.  874. 

S  Wilson  V.  Charleston  d  S.  R.  Co. 
(1897)  51  S.  C.  79,  28  S.  E.  91.  There 
the  trial  judge  had  erroneously  ruled 
that  the  relation  of  the  negligent  and 
injured  servants  was  one  solely  for  the 
consideration  of  the  jury.  The  follow- 
ing distinction  was  drawn  by  the  su- 
preme court:  "Whether  an  engineer, 
brakeman,  or  switchman  is,  when  exer- 
cising his  ordinary  duties,  a  fellow  serv- 
ant with  a  car  cleaner,  is  a  question  of 
law.  But  whether,  in  a  particular  case, 
either  of  them  was  engaged  in  perform- 
ing certain  acts  which  the  law  requires 
of  the  master,  and  which  would  prevent 
them  from  being  fellow  servants,  is  a 
question  of  fact  to  be  determined  by 
the  jury." 

In  an  action  by  an  employee  to  re 
cover  of  a  railway  company  for  injuries 
sustained  by  the  giving  way  of  a  grab- 
iron  of  a  ladder  on  the  side  of  the  car, 
an  instruction  that  defendant's  duty  to 
inspect  the  car  was  shown  to  have  been 
performed  by  two  inspectors  when  it 
was  put  in  the  train  is  erroneous,  in  de- 
claring, as  matter  of  law,  that  defendant 
had  discharged  its  duty  as  to  the  in- 
spection of  the  car.  Thompson  v.  Great 
Northern  R.  Co.  (1900)  79  Minn.  291, 
82  N.  W.  637. 
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tion  depends  upon  the  circumstances  of  the  ease.'  On  the  one  hand, 
the  jury  must  decide  the  master's  liability  where  the  vice  principal- 
ship  of  the  negligent  employee  would  be  a  legitimate,  though  not  a 
necessary,  deduction  from  the  evidence.*  On  the  other  hand,  if  the 
facts  are  not  in  dispute,  and  their  significance  is  unambiguous,  when 
considered  in  relation  of  the  theory  of  vice  principalship  adopted  in 
the  jurisdiction  where  the  case  is  tried,  it  is  error  to  take  the  opinion 
of  the  jury.* 

Where  there  is  testimony  going  to  show  that  the  injury  was  caused 
by  a  breach  of  a  non-delegable  duty,  it  is  error  to  take  the  case  from 
the  jury.*    On  the  other  hand,  there  is  no  error,  under  such  circum- 


» Donnelly  v.  Booth  Bros.  &  E.  I. 
Grwnite  Co.  (1897)  90  Me.  110,  37  Atl. 
874;  Stearns  &  G.  Lumber  Go.  v.  Fowler 
(1909)  58  Fla.  362,  50  So.  680;  Benak 
V.  Paxton  £  V.  Iron  Works  (1910)  85 
Neb.  836,  124  N.  W.  461. 

The  definition  of  fellow  servants  may 
be  a  question  of  law  for  the  court,  but 
it  is  a  question  of  fact,  to  be  determined 
from  the  proof,  whether  the  case  is  such 
as  to  fall  within  the  definition.  Braeg- 
ger  v.  Oregon  Short  Line  B.  Co.  ( 1902 ) 
24  Utah,  391,  68  Pac.  140. 

4  In  an  action  against  a  gas  company 
to  recover  for  personal  injuries  result- 
ing from  the  falling  in  of  an  overhang- 
ing bank  of  earth  in  a  street  excavation 
made  for  repairing  a  pipe,  it  appeared 
that  the  superintendent,  after  making 
the  trench  2|  feet  too  far  south,  ordered 
the  men,  in  order  to  avoid  opening  a 
new  trench,  to  undermine  the  earth 
north  to  the  pipe,  and  throw  the  dirt 
on  the  bank  above  the  pipe.  Held,  that 
the  question  whether  H  was  therein  to 
be  regarded  as  the  alter  ego  of  the  com- 
pany was  for  the  jury,  and  a  nonsuit 
was  error.  Devine  v.  Tarrytown  d  I. 
Union  Gaslight  Co.  (1880)  22  Hun,  26. 
In  another  case  the  court,  in  holding 
that,  where  the  question  was  whether 
the  construction  of  a  derrick  by  defend- 
ant's foreman,  and  the  use  of  it  by  a 
servant  of  defendant,  for  whose  death 
damages  were  claimed,  made  them  fel- 
low servants,  an  instruction  that  they 
were  not  fellow  servants  was  error, 
said:  "It  is  undoubtedly  the  duty  of 
an  employer,  where  he  undertakes  to 
supply  his  employees  with  machinery 
and  other  appliances  to  be  used  by  them 
in  the  prosecution  of  his  business,  to  ex- 
ercise reasonable  care  and  prudence  in 
supplying  such  as  will  be  safe  and  suit- 


able for  the  purpose  for  which  they  are 
to  be  used.  But  whether  that  is  the 
undertaking  of  the  employer  in  any 
given  case  is  a  question  of  fact  to  be  de- 
termined from  the  circumstances.  He 
may  undertake  to  provide  the  machinery 
and  appliances  themselves,  or  only  the 
materials  out  of  which  they  are  to  be 
constructed,  leaving  their  construction 
to  the  same  employees  who  are  to  use 
them  when  constructed.  Thus,  for  ex- 
ample, a  person  employing  others  to 
erect  a  building,  might  undertake,  on 
his  own  part,  to  put  up  and  supply  all 
the  scaffolding  necessary  to  be  used  in 
the  progress  of  the  work,  and  in  that 
case  he  doubtless  would  be  liable  for  in- 
juries to  his  employees  resulting  from 
defects  in  the  scaffolding  which  reason- 
able care  and  prudence  would  have  ob- 
viated. But  if  his  undertaking  is  mere- 
ly to  supply  the  materials  out  of  which 
the  employees  erecting  the  building  may 
put  up  their  own  scaffolding,  his  duty 
would  only  extend  to  the  use  of  reason- 
able care  and  prudence  in  the  choice  of 
materials  and  the  selection  of  his  serv- 
ants." Shedd  V.  Moran  (1882)  10  111. 
App.  618. 

6  McGinty  v.  Athol  Reservoir  Co. 
(1892)  155  Mass.  183,  29  N.  E.  510, 
holding  it  to  be  a  question  of  law 
whether  an  employee,  in  setting  a  post 
for  one  of  the  guy  ropes  of  a  derrick, 
acted  as  a  fellow  servant  of  the  plain- 
tiff, or  for  the  master  in  discharge  of 
the  master's  duty  to  see  that  suitable 
appliances  were  supplied. 

6  Johnson  v.  Field-Thurber  Co.  ( 1898 ) 
171  Mass.  481,  51  N.  E.  18;  Scandell  v. 
Golumlia  Constr.  Go.  (1900)  50  App. 
Div.  512,  64  N.  Y.  Supp.  232;  Kelly  v. 
Ryus  (1892)   48  Kan.  120,  29  Pac.  144. 
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stances,  in  refusing  to  say,  as  a  matter  of  law,  that  the  plaintiff  can- 


not recover. 


B.  What  duties  aee  deemed  to  be  non-delegable. 


1495.  [565]  Duties  imposed  by  statute. — So  far  as  it  is  possible  to 
extract  any  general  rule  from  the  cases,  it  may,  perhaps,  be  said  that 
the  courts  proceed  upon  the  theory  that,  unless  the  legislature  has  ei- 
ther expressly,  or  by  reasonable  implication,  declared  its  intention  in 
this  regard,  a  duty  imposed  upon  a  master  by  a  statute  should  be 
treated  as  delegable  or  non-delegable,  according  as  it  belonged  to  one 
category  or  the  other  under  the  common-law  doctrines  which  previous- 
ly prevailed  in  the  particular  jurisdiction  to  which  the  statute  applies. 
a.  Qiiality  of  duty  unchanged  by  statute. — On  the  one  hand,  the 
logical  consequences  of  the  doctrine  that  duties  pertaining  to  mainte- 
nance are,  as  a  class,  delegable  (see  §  1549,  post),  is  considered  to  be 
that,  in  so  far  as  the  performance  of  duties  prescribed  by  statute  con- 
stitutes a  part  of  the  operation  of  a  going  concern,  they  are  delegable.^ 


1  Herbert    v.     Northern    P.    R.    Co. 

(1882)  3  Dak.  38,  13  N.  W.  349,  af- 
firmed in  (1886)  116  U.  S.  642,  29  L. 
ed.  755,  6  Sup.  Ct.  Rep.  590  (brake  de- 
fective through  negligence  of  car  re- 
pairer) ;  McCauley  v.  Southern  R.  Co. 
(1897)    10  App.  D.  C.  560;   Mackey  v. 

Baltimore  d  P.  R,  Co.  ( 1890 )  8  Mackey, 
282;  Leonard  v.  Kinnare  (1898)  174 
111.  532,  51  N.  E.  688,  affirming  (1897) 
75  111.  App.  145;  Brickner  v.  New  York 
C.  R.  Co.  (1870)  2  Lans.  506;  Bemardi 
V.  New  York  C.  d  H.  R.  R.  Co.  (1894) 
78  Hun,  454,  29  N.  Y.  Supp.  230; 
Schuls:  V.  Rohe  (1893)  4  Misc.  384,  24 
N.  Y.  Supp.  118;  Richards  v.  Hayes 
(1897)  17  App  Div.  422,  45  N.  Y. 
Supp.  234;  Cava.  ..gh  v.  O'Neill  (1898) 
27  App.  Div.  48,  50  N.  Y.  Supp.  207; 
Carter  v.  Oliver  Oil  Co.  (1891)  34  S.  C. 
211,  27  Am.  St.  Rep.  815,  13  S.  C.  419; 
Luebke  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(1883)  59  Wis.  127,  48  Am.  Rep.  483, 
17  N.  W.  870;  McMahon  v.  Ida  Min. 
Co.  (1897)  95  Wis.  308,  60  Am.  St.  Rep. 
117,  70  N.  W.  478. 

1  See  remarks  of  Lord  Chelmsford  in 
Wilson  V.  Merry  (1868)  L.  R.  1  H.  L. 
So.  App.  Cas.  326,  341,  19  L.  T.  N.  S. 
30,  19  Eng.  Rul.  Cas.  132,  with  regard 
to  the  effect  of  the  act  of  23  &  24  Vict, 
chap.  151,  §§  10  and  22,  requiring  mine 
owners  to  keep  up  an  adequate  amount 


of  ventilation,  and  imposing  a  penalty 
for  a  breach  of  this  provision. 

The  other  law  lord  declined  to  express 
any  opinion  on  this  point.  But  the  rea- 
soning and  the  decision  in  Hedley  v. 
Pinkney  &  Sons  8.  8.  Co.  [1894]  A.  C. 
222,  affirming  [1892]  1  Q.  B.  58,  are 
quite  in  harmony  with  this  view. 
There  it  was  held  that  a  ship  is  "sea- 
worthy" within  the  provisions  of  the 
English  merchant  shipping  act  (39  & 
40  Vict.  chap.  80),  if  it  is  properly 
equipped  for  the  safety  of  the  crew  in 
the  first  instance,  and  that  the  mere 
neglect  of  the  captain  to  use  the  equip- 
ment furnished  will  not  render  her  un- 
seaworthy  in  such  a  sense  as  to  render 
her  owner  liable  as  for  an  infringement 
of  the  act.  The  fault  in  such  a  case  was 
regarded  as  being  entirely  that  of  the 
captain,  a  mere  coservant  of  the  mem- 
bers of  the  crew.  The  plaintiff,  who 
was  injured  by  the  omission  to  secure 
properly  a  movable  section  of  the  ship's 
railing,  contended,  without  success,  that 
the  case  came  within  the  5th  section  of 
the  merchant  shipping  act  1876,  which 
provides  that  in  every  contract  of 
service,  express  or  implied,  between  the 
owner  of  a  ship  and  the  master  or  any 
seaman  thereof,  there  should  be  im- 
plied, notwithstanding  any  agreement 
to  the   contrary,   an  obligation   on  the 
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On  the  other  hand,  the  acts  which  have  been  passed  in  most  of  the 
American  states  for  the  purposes  of  securing  the  safer  operation  of 
mines  are  held  to  prescribe  duties  of  the  absolute  class.^ 


owner  of  the  ship  that  he  and  the  mas- 
ter should  use  all  reasonable  means  to 
insure  the  seaworthiness  of  the  ship  for 
the  voyage  at  the  time  when  the  voyage 
commences,  and  to  keep  her  in  a  sea- 
worthy condition  for  the  voyage  during 
the  same. 

In  the  court  of  appeal,  Kay,  L.  J., 
reasoned  thus:  "Leaving  a  door  open 
or  a  bolt  unshot  or  a  movable  railing 
out  of  position,  as  in  this  ease,  clearly 
would  not  make  the  ship  unseaworthy 
within  that  definition.  The  ship  here 
had  all  the  necessary  equipment  ready 
to  be  used;  she  was  a  perfect  machine. 
It  was  a  case  of  negligence  in  not 
using  a  perfect  machine  properly.  I  do 
not  think  it  can  be  said  that  the  negli- 
gence of  the  master  in  allowing  a  door 
to  be  left  open  or  a  bolt  to  be  left  un- 
shot, or  not  having  a  railing  placed  in 
{josition,  which  was  ready  to  hand,  not 
stowed  away  in  the  hold  where  it  could 
Slot  be  got  at,  or  for  any  other  reason 
lunavailable,  amounts  to  a  breach  of  the 
obligation  to  keep  the  ship  seaworthy 
under  the  act" 

;  In  the  Hpwse  of  Lords  the  same  view 
'  pifevailed.  Lord  Herschell  said :  "It  is 
quite  clear  .  .  .  that  the  Prodano 
was  not  unseaworthy  at  the  time  she 
left  the  port  of  London.  After  she  left 
that  port  her  hull  and  equipment  re- 
mained precisely  what  they  were  at  the 
time  of  her  departure.  She  was  in  all 
respects  efficiently  equipped.  The  fault 
was  in  not  making  use  of  the  equipment 
with  which  she  had  been  furnished. 
Under  circumstances  such  as  these,  I  do 
not  think  it  can  be  said  that  there  has 
been  a  failure  to  keep  her  in  a  sea- 
worthy condition  for  the  voyage,  with- 
in the  meaning  of  the  enactment.  Fol- 
lowing, as  it  does,  the  obligation  that 
the  owner  and  the  master,  and  every 
agent  charged  with  the  loading  of  the 
ship  or  the  preparing  thereof  for  sea, 
shall  use  all  reasonable  means  to  in- 
sure the  seaworthiness  of  the  ship  for 
the  voyage,  I  think  the  words  'to  keep 
her  in  a  seaworthy  condition  for  the 
voyage  during  the  same,'  point  to  an 
obligation  of  the  same  character,  and 
not  to  a  neglect  properly  to  use  the  ap- 
pliances on  board  a  vessel  well  equip- 


ped and  furnished.  There  is  ample 
scope  for  the  operation  of  the  words  in 
question,  even  though  this  construction 
be  put  upon  the  enactment.  If  any  of 
the  necessary  appliances  were  lost  or 
destroyed  in  the  course  of  the  voyage, 
it  would,  no  doubt,  be  the  duty  of  the 
master  to  use  all  reasonable  means  to 
supply  others  in  their  place,  just  as 
it  might  be  his  duty  during  the  voyage 
to  restore  the  hull  or  machinery,  if 
damaged,  to  a  condition  suited  to  the 
perils  to  be  encountered.  But  if  the 
appellant's  argument  were  to  prevail, 
it  would  have  a  much  wider  scope  than 
I  am  able  to  gather  from  the  words  of 
the  enactment  was  intended  by  the 
legislature.  The  failure  properly  to 
secure  many  parts  of  the  ship  which 
are,  in  ordinary  practice,  open  from 
time  to  time,  would  no  doubt  diminish 
the  safety  of  those  serving  on  board  her, 
and  be  a  source  of  danger  to  them;  but 
I  do  not  think  it  could  reasonably  be 
said  that  because  in  such  a  case  a  bolt 
was  not  securely  fixed  the  vessel  there- 
upon because  unseaworthy.  In  truth 
the  point  is  only  of  importance  because 
of  the  limitation  which  the  law  at 
present  imposes  upon  a  liability  of  an 
employer  for  accidents  due  to  the  negli- 
gence of  his  servants;  but  for  this 
limitation,  I  do  not  think  it  would  have 
occurred  to  anyone  to  maintain  that 
there  had  been,  in  the  present  case,  a 
breach  of  the  implied  obligation  cre- 
ated by  §  5  of  the  merchant  shipping 
act  1876." 

^Cherokee  &  P.  Goal  &  Min.  Co.  v. 
Britton  (1896)  3  Kan.  App.  292,  45 
Pac.  100  (decision  upon  Kan.  Gen.  Stat. 
1889,  par.  3850,  which,  in  order  to  pro- 
mote the  health  and  safety  of  the  per- 
sons employed  in  coal  mines,  provides 
that  the  owner,  agent,  or  operator  shall 
employ  a  competent  and  practical  in- 
side overseer,  who  shall  keep  a  careful 
watch  over  the  ventilating  apparatus, 
the  airways,  traveling  ways,  pumps  and 
pump  timbers,  drainage,  and  roofs  of 
tunnels,  and  there  shall  be  sufficient 
manholes  and  proper  signaling  appa- 
ratus on  manholes  on  the  traveling 
ways;  and  also  prescribes  that  safety 
lamps  and    sufficient    timber  for  props 
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The  same  view  has  been  taken  in  a  later  case  in  England.*^ 
A  similar  doctrine  prevails  with  respect  to  statutory  duties  imposed 
on  railway  companies  to  fence  their  tracks,'  and  to  block  the  frogs  in 
their  yards  so  as  to  prevent  the  catching  of  feet  therein.*  Similarly, 
it  has  been  denied  that  a  statutory  duty  to  fence  dangerous  machinery 
can  be  delegated  so  as  to  relieve  the  master  from  responsibility  for  its 
negligent  performance  by  the  agent.* 


shall  be  furnislied)  ;  Sommer  v.  Carbon 
Hill  Coal  Co.  (1898)  32  C.  0.  A.  156, 
59  U.  S.  App.  519,  89  i<'ed.  54  (coal 
miner  does  not  assume  the  risk  of  negli- 
gence of  the  person  having  charge  of 
the  ventilation  of  the  mine,  vrhere  a 
statute  requires  the  mine  owner  to  pro- 
vide for  proper  ventilation)  ;  Little 
V.  Norton  Coal  Co.  (1910)  83 
Kan.  232,  109  Pac.  768  (holding 
that  the  duty  imposed  by  the 
Kansas  statute  [Laws  1883,  chap.  117, 
§  6,  Gen.  Stat.  1909,  §  4987],  requiring 
minp  owners  to  see  that  all  loose  coal 
and  rocks  overhead  were  secured,  can- 
not be  delegated)  ;  Monson  v.  La  France 
Copper  Co.  (1909)  39  Mont.  50,  133 
Am.  St.  Eep.  549,  101  Pac.  243  (cage 
not  properly  equipped  with  doors)  ; 
Gurvin  v.  Grimes  (1909)  132  Ky.  555, 
116  S.  W.  725  (mine  owner  cannot  dele- 
gate statutory  duty  to  ventilate  mine)  ; 
Costa  V.  Pacific  Coast  Co.  (1901)  26 
Wash.  138,  66  Pac  398  (gas  tester  held 
to  be  a  vice  principal  as  regards  the 
miners)  ;  Linton  Coal  &  Min.  Co.  v. 
Persons  .(1894)  11  Ind.  App.  264,  39 
N-.  E.  214  (holding  that  the  owner  of 
a  mine  does  not,  by  employing  a  min- 
ing boss,  relieve  himself  from  liability 
for  failure  of  the  latter  to  use  reason- 
able care  to  make  the  mine  safe  to 
work  in,  under  Ind.  Eev.  Stat.  1894, 
§§  7472,  7473,  providing  for  the  em- 
ployment of  such  boss,  and  that  for  any 
violation  of  the  act  the  owner  shall  be 
liable  to  any  person  who  is  injured 
thereby). 

8a  In  David  v.  Britannic  Merthyr 
Coal  Co.  [1909]  2  K.  B.  (C.  A.)  146, 
affirmed  in  [1910]  A.  C.  74,  it  was  held 
that  the  master  "is  liable  to  his  serv- 
ant for  the  consequences  of  an  accident 
caused  to  that  servant  by  the  breach 
of  a  statutory  duty  imposed  directly 
and  absolutely  upon  the  master,  and  the 
master  cannot  shelter  himself  behind 
another  servant  to  whom  he  has  dele- 
gated the  performance  of  the  duty.    In 


such  a  case  the  negligence  is  the  mas- 
ter's negligence,  and  the  doctrine  of 
common  employment  has  no  appli- 
cation." The  court  cities  Groves  v. 
Wimiorne,  infra. 

3  Atchison,  T.  d  8.  F.  R.  Co.  v.  Rees- 
man  (1894)  23  L.E.A.  768,  9  C.  C.  A. 
20,  19  U.  S.  App.  596,  60  Fed.  370. 

i  Ashman  v.  Flint  £  P.  M.  R.  Co. 
(1892)  90  Mich.  567,  51  N.  W.  645 
(railway  company  held  guilty  of  action- 
able negligence,  under  Mich.  Laws  1883, 
p.  191,  where  a  frog  was  suffered  to  re- 
main unfilled  so  long  that  knowledge 
of  its  condition  might  be  presumed)  ; 
LeMay  v.  Canadian  P.  R.  Co.  (1890) 
17  Ont.  App.  Eep.  293,  (see  §  1497,  note 
1,  post)  ;  New  York,  G.  &  St.  L.  R.  Go. 
V.  Lambright  (1891)  5  Ohio  O.  C.  433, 
3  Ohio  C.  D.  213,  affirmed  in  (1893)  29 
Ohio  L.  J.  359. 

6  In  Groves  v.  Wimborne  ( 1898 )  2  Q. 
B.  402-410,  Smith,  L.  J.,  said:  "But  in 
my  judgment  the  defense  of  common 
employment  only  applies  where  the 
action  is  by  a  servant  against  the  mas- 
ter and  is  founded  upon  the  negligence 
or  misconduct  of  his  fellow  servant.  In 
such  a  case  the  doctrine  of  common  em- 
ployment attaches.  In  the  present  case, 
which  is  an  action  founded  upon  the 
statute,  there  is  no  resort  to  negligence 
on  the  part  of  a  fellow  servant  or  any- 
one else.  There  being  an  unqualified 
statutory  obligation  imposed  upon  the 
defendant,  what  answer  can  it  be  to  an 
action  for  breach  of  that  duty  to  say 
that  his  servant  was  guilty  of  negli- 
gence, and  therefore  he  was  not  liable? 
The  defendant  cannot  shift  his  responsi- 
bility for  the  performance  of  the  statu- 
tory duty  on  to  the  shoulders  of  an- 
other person.  The  case  of  Wilson  v. 
Merry  (1868)  L.  E.  1  H.  L.  Sc.  App. 
Gas.  326,  19  L.  T.  N.  S.  30,  19  Eng.  Eul. 
Gas.  132,  was  relied  upon  as  showing 
the  contrary.  But  that  case  decided 
nothing  of  the  kind.  It  simply  decided 
that  the  law  of  Scotland  with  regard  to 
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h.  Qiiality  of  duty  altered. — On  the  one  hand,  the  rule  which  ab- 
solves a  master  from  liability  for  negligence  in  the  erection  of  a  scaf- 
fold, where  such  erection  is  a  part  of  the  work,  has  been  changed  by 
the  New  York  labor  law  (Laws  1897,  chap.  415,  §  18),  providing 
that  any  person  employing  or  directing  another  to  perform  labor  of 
any  kind  in  the  erection  of  a  building  shall  not  furnish  unsafe  scaf- 
folding. His  duty  is  not  discharged  sufficiently  by  furnishing  a  suffi- 
cient quantity  of  suitable  materials.® 

[A  similar  view  has  been  taken  in  Wisconsin.''] 


the  applicability  of  the  doctrine  of 
common  employment  where  the  fellow 
servant  was  in  a  position  of  superin- 
tendence was  the  same  as  that  of  Eng- 
land." Rigby,  L.  J.,  said:  "Where  an 
absolute  duty  is  imposed  upon  a  person 
by  statute  it  is  not  necessary,  in  order 
to  make  him  liable  for  breach  of  that 
duty,  to  show  negligence.  Whether 
there  can  be  negligence  or  not,  he  is 
responsible  quacun  que  via  for  non 
performance  of  the  duty."  Rigby,  L. 
J.,  in  Groves  v.  Wimhorne  (1898)  2  Q. 
B.  402. 

Where  a  statute  requires  the  fencing 
of  all  gearing  in  manufacturing  estab- 
lishments, the  negligence  of  certain 
employees  in  bending"  the  rods  which 
guarded  gearing  was  held  not  to  be 
chargeable  to  another  employee  who 
slipped,  and,  in  falling,  thrust  his  arm 
through  the  opening  thus  made.  Lore 
V.  American  Mfg.  Co.  (1901)  160  Mo. 
608,  61  S.  W.  678. 

The  master  cannot  delegate  the  duty 
imposed  by  statute  of  guarding  certain 
dangerous  machinery.  Davidson  v. 
Flour  City  Ornamental  Iron  Works 
(1909)  107  Minn.  17,  28  L.R.A.(N.S.) 
332,  131  Am.  St.  Rep.  433,  119  N.  W. 
483. 

The  principle  of  the  rule  as  to  com- 
mon employment  is  that  it  is  an  im- 
plied term  of  the  contract  of  employ- 
ment that  the  workman  takes  the  risk 
of  such  misfortunes  as  may  result  from 
the  negligence  of  persons  who  are  en- 
gaged in  the  organization  of  labor  of 
which  he  is  a  member,  and  is  inapplica- 
ble where  the  negligent  person  has  been 
intrusted  by  the  master  with  the  per- 
formance of  a  duty  imposed  upon  him 
by  statute.  Bett  v.  Dalmeny  Oil  Co. 
(1905)   7  Sc.  Sess.  Cas-  5th  series,  787. 

BMoLaughlin  v.  Eidlitz  (1900)  50 
App.  Div.  518,  64  N.  Y.  Supp.  193 ;  Mc- 
Allister  V.   Ferguson    (1900)    50    App. 


Div.  529,  64  N.  Y.  Supp.  197;  Stewart 
V.  Ferguson  (1899)  44  App.  Div.  58, 
60  N.  Y.  Supp.  429,  reiterating  doctrine 
laid  down  in  the  first  appeal  (1898)  34 
App.  Div.  515,  54  N.  Y.  Supp.  615; 
Wingert  v.  Krakauer  (1902)  76  App. 
Div.  34,  78  N.  Y.  Supp.  664;  Cummings 
V.  Kenny  (1904)  97  App.  Div.  114,  89 
N.  Y.  Supp.  579;  Madden  v.  Hughes 
(1905)  104  App.  Div.  101,  93  N.  Y. 
Supp.  324,  affirmed  in  (1906)  185  N.  Y. 
466,  78  N.  E.  167;  BaggUad  v.  Brook- 
lyn Heights  R.  Go.  (1907)  117  App. 
Div.  838,  102  N.  Y.  Supp.  1039;  Ander- 
son V.  Milliken  Bros.  (1908)  123  App. 
Div.  614,  108  N.  Y.  Supp.  61,  affirmed 
in  (1909)  194  N.  Y.  521,  87  N.  E.  1114; 
Warren  v.  Post  d  McCord  (1908)  128 
App.  Div.  572,  112  N.  Y.  Supp.  960,  af- 
firmed in  (1910)  198  N.  Y.  624,  92  N. 
E.  1106 ;  Smith  v.  Variety  Iron  £  Steel 
Go.  (1911)  72  Misc.  537,  130  N.  Y.  S. 
277.  See  also  Swain  v.  O'Loughlin 
(1907)   80  Conn.  200,  67  Atl.  480. 

As  to  the  application  of  the  maxim 
Res  ipsa  loquitur  where  a  scaffold  falls, 
see  §   1601. 

In  Bett  V.  Dalmeny  Oil  Co.  (1905) 
7  Sc.  Sess.  Cas.  5th  series,  787,  it  was 
held  that  where  the  mine  owner  had 
written  notice  that  the  roof  of  a  road- 
way was  dangerous,  the  fact  that  he 
had  delegated  the  duty  of  caring  for 
the  mine  to  a  competent  manager  was 
no  defense  under  coal  mines  reg.  act 
1887,  §  48,  rule  21,  which  provides: 
"The  roof  and  sides  of  every  traveling 
road  shall  be  made  secure." 

■?  "The  duty  of  the  master  under  this 
statute  to  construct  and  place  the  der- 
rick was  non-delegable,  and  whoever 
performs  this  duty  for  the  master  is  a 
vice  principal,  and  not  a  fellow  servant 
with  other  servants  in  the  employ  of 
the  master."  Fonder  v.  General 
Constr.  Co.  (1911)  146  Wis.  1,  130  N. 
W.  884. 
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On  the  other  hand,  certain  statutes  which  require  mine  owners  to 
take  specified  precautions  have  received  a  construction  which  appar- 
ently renders  their  obligations  less  onerous  than  they  would  have  been, 
if  common-law  principles  had  been  left  to  operate.  This  is  virtually 
the  effect  of  the  acts  in  force  in  Pennsylvania  and  elsewhere,  by  which 
mine  owners  are  required  to  appoint  competent  foremen  to  supervise 
the  underground  workings.  But  see  §  1435  a,  where  these  cases  to- 
gether with  those  taking  a  contrary  view  are  collected  and  discussed. 

1496.  [566]  Duty  to  see  that  the  inorganic  instrumentalities  of  the 
work  are  reasonably  safe ;  general  rule  stated. —  Subject  to  certain 
qualifications  which  will  be  explained  in  later  sections,  the  doctrine 
which  now  prevails  in  the  large  majority  of  the  American  states  may 
be  enunciated  in  the  following  terms:  A  master  must  indemnify  a 
servant  who  is  injured  by  the  negligence  of  a  coservant,  when  the  de- 
linquency consisted  in  a  failure  to  discharge  properly  either  the  func- 
tion of  furnishing  the  instrumentalities  with  which  the  business  is 
carried  on,  or  the  function  of  keeping  those  instrumentalities  up  to  the 
legal  standard  of  safety  while  they  continue  to  be  used.^ 


1  "A  railroad  corporation  may  be  con- 
trolled by  competent,  watchful,  and 
prudent  directors,  who  exercise  the 
greatest  caution  in  the  selection  of  a 
superintendent  or  general  manager, 
under  whose  supervision  and  orders  its 
affairs  and  business,  in  all  of  its  de- 
partments, are  conducted.  The  latter, 
in  turn,  may  observe  the  same  caution 
in  the  appointment  of  subordinates  at 
the  head  of  the  several  branches  or  de- 
partments of  the  company's  service. 
But  the  obligation  still  remains  to  pro- 
vide and  maintain,  in  suitable  con- 
dition, the  machinery  and  apparatus  to 
be  used  by  its  employees, — an  obligation 
the  more  important,  and  the  degree  of 
diligence  in  its  performance  the  greater, 
in  proportion  to  the  dangers  which  may 
be  encountered.  Those,  at  least,  in  the 
organization  of  the  corporation  who  are 
invested  with  controlling  or  superior 
authority  in  that  regard  represent  its 
legal  personality;  their  negligence,  from 
which  injury  results,  is  the  negligence 
of  the  corporation.  The  latter  cannot, 
in  respect  of  such  matters,  interpose  be- 
tween it  and  the  servant,  who  has  been 
injured  without  fault  on  his  part,  the 
personal  responsibility  of  an  agent  who, 
in  exercising  the  master's  authority, 
has  violated  the  duty  he  owes,  as  well 
to  the  servant  as  to  the  corporation." 


Hough  V.  Texas  &  P.  R.  Co.  ( 1879 )  100 
U.  S.  213,  25  L.  ed.  612.  To  the  same 
effect,  see  'Northern  P.  R.  Go.  v.  Herbert 
(1886)  116  U.  S.  642,  29  L.  ed.  755,  6 
Sup.  Ct.  Rep.  590;  Nortrehn  P.  R.  Co. 
V.  Peterson  (1896)  162  U.  S.  346,  40 
L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Chamberlain  v.  Southern  R.  Co.  (1909) 
159  Ala.  171,  48  So.  703. 

"The  rule  of  law  which  exempts  the 
master  from  responsibility  to  the  serv- 
ant for  injuries  received  from  the  ordi- 
nary risks  of  his  employment,  includ- 
ing the  negligence  of  his  fellow  serv- 
ants, does  not  excuse  the  employer  from 
the  exercise  of  ordinary  care  in  supply- 
ing and  maintaining  suitable  instru- 
mentalities for  the  performance  of  the 
work  required.  One  who  enters  the  em- 
ployment of  another  has  the  right  to 
count  on  this  duty,  and  is  not  required 
to  assume  the  risks  of  the  master's 
negligence  in  this  respect.  The  fact 
that  it  is  a  duty  which  must  always  be 
discharged,  when  the  employer  is  a 
corporation,  by  officers  and  agents,  does 
not  relieve  the  corporation  from  the 
obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  ma- 
chinery are  not,  in  the  true  sense  of  the 
rule  relied  on,  to  be  regarded  as  fellow 
servants  of  those  who  are  engaged  in 
operating   it.     They   are   charged  with 
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Many  of  the  cases  cited  in  the  following  sections  directly  suggest, 
by  the  facts  involved,  the  difference,  hereafter  to  be  explained,  (§§ 
1533,  1542-1546,  post)  betv^een  the  position  of  servants  who  supply  a 
stock  of  material,  from  which  a  selection  is  to  be  made  as  the  work 
progresses,  and  of  servants  who  make  that  selection ;  and  this  distinc- 
tion is  often  expressly  relied  upon  as  the  rationale  of  the  judgments.'* 
But  the  master  cannot  avail  himself  of  the  protection  afforded  by  this 
distinction,  where  it  is  negligent,  under  the  circumstances,  to  leave 
the  task  of  selection  to  the  particular  servant  or  class  of  servants  upon 
whom  that  function  is  necessarily  thrown  in  the  ordinary  course  of 
the  master's  business.^  Such  a  situation  indicates  a  lack  of  that  effi- 
cient supervision  the  maintenance  of  which  must  be  shown  before  the 


the  master's  duty  to  his  servant.  They 
are  employed  in  distinct  and  independ- 
ent departments  of  service,  and  there  is 
no  difficulty  in  distinguishing  them, 
even  when  the  same  person  renders  serv- 
ice by  turns  in  each,  as  the  convenience 
of  the  employer  may  require.  In  one 
the  master  cannot  escape  the  conse- 
quence of  the  agent's  negligence;  if  the 
servant  is  injured  in  the  other,  he 
may."  Ford  v.  FitcKburg  R.  Go.  (1872) 
110  Mass.  240,  260,  14  Am.  Rep.  598. 
The  theory  of  the  master's  responsi- 
bility, however,  which  is  now  accepted 
in  Massachusetts  itself  is  somewhat  dif- 
ferent from  this.     See  §  1489,  ante. 

The  doctrine  of  common  employment 
is  not  applicable,  "where  injuries  to 
servants  or  workmen  happen  by  reason 
of  improper  and  defective  machinery 
and  appliances,  used  in  the  prosecution 
of  the  work  [of  the  corporation]." 
Harper  v.  Indianapolis  &  St.  L.  R.  Co. 
(1871)   47  Mo.  567,  4  Am.  Rep.  358. 

2  In  Lehigh  Valley  Coal  Co.  v.  War- 
rek  (1898)  28  C.  C.  A.  540,  55  U.  S. 
App.  437,  84  Fed.  866,  the  evidence  was 
that,  whenever  plaintiff  needed  new 
blocks,  he  applied  for  them  to  the  fore- 
man, whereupon  the  carpenter  brought 
them;  that,  so  far  as  plaintiff  was  in- 
formed, there  was  no  stock  of  new  ones 
from  which  he  could  supply  himself; 
that  plaintiff',  three  days  before  the  ac- 
cident, and  again  two  days  before  the 
accident,  called  the  attention  both  of 
the  foreman  and  of  the  outside  superin- 
tendent to  the  condition  of  the  blocks, 
and  asked  for  sound  ones;  and  that  to 
his  request  both  replied,  "All  right,"  and 
the  foreman  expressly  promised  to  "give 
him  new  blocks  right  away."     The  case 


was  held  by  tne  court  to  be  distinguish- 
able from  those  cited  by  defendant's 
counsel,  where  the  plaintiff  had  a  stock 
of  new  appliances  at  hand  from  which 
to  help  himself. 

See  also,  as  illustrating  the  same 
point  of  view,  Thomas  v.  Ann  Arbor  R. 
Co.  (1897)  114  Mich.  59,  72  N.  W.  40; 
Bushby  v.  ifew?  York,  L.  E.  &  W.  R.  Co. 
(1887)  107  N.  Y.  374,  1  Am.  St.  Rep. 
844,  14  N.  E.  407;  Woods  v.  Lindvall 
(1891)  1  C.  C.  A.  37,  4  U.  S.  App.  49, 
48  Fed.  62;  Mullane  v.  Houston,  W.  S. 
&  P.  Ferry  R.  Co.  (1897)  21  Misc.  10, 
46  N.  Y.  Supp.  957,  affirming  (1897) 
30  Misc.  434,  45  N.  Y.  Supp.  1039; 
Strauss  v.  Haierman  Mfg.  Co.  (1897) 
23  App.  Div.  1,  48  N.  Y.  Supp.  425;  and 
the  cases  cited  in  §  1548,  post. 

Similarly,  in  Mansfield  Goal  d  G.  Go. 
V.  McEnery  (1879)  91  Pa.  185,  36  Am. 
Rep.  662,  we  find  the  court  committing 
itself  to  this  doctrine:  If  a  railroad 
company  exercises  ordinary  care  and 
skill  in  the  selection  of  employees  to 
construct  a  bridge,  -it  will  not  be  re- 
sponsible for  defects  resulting  from  its 
original  construction. 

3  In  McElUgott  v.  Randolph  (1891) 
01  Conn.  157,  29  Am.  St.  Rep.  181,  22 
Atl.  1094,  the  court  reasoned  thus: 
"While  it  is  true  that  the  defendants 
intrusted  the  execution  of  the  work 
upon  which  McElligott  was  engaged  to 
a  competent  superintendent,  provided 
him,  McElligott,  with  colaborers  who 
were  fit  and  competent  when  under 
competent  supervision,  and  had  upon 
the  premises  appliances  and  apparatus 
suitable  for  the  work,  it  is  equally  true 
that,  during  the  progress  of  much 
of  the  work,   and  at  the  time  of,   and 
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master  can  be  allowed  to  claim  the  advantage  of  the  rule  which  pre- 
■cludes  recovery  for  injuries  caused  by  the  negligence  of  a  coservant  in 
•carrying  out  the  details  of  the  work.    See  chapter  lxvii.,  post. 

It  is  observable,  moreover,  that  the  rule  which  absolves  the  master 
from  liability  for  the  condition  of  the  place  of  work,  on  the  ground 
"that  it  is  temporary  and  transitory,  is  not  available  as  a  defense, 
when  the  place  is  unsafe  at  the  time  the  servant  is  brought  to  the 
place  of  work,  and  no  warning  is  given  him  of  the  peril.* 

1497.  [567]  Duty  to  see  that  the  inorganic  instrumentalities  of  work, 
as  originally  supplied,  satisfy  the  legal  standard  of  safety. — a.  Eng- 
lish^ Scotch^  and  colonial  doctrine. — Although  the  point  has  never 
been  directly  raised,  or  specifically  decided  in  the  same  explicit  lan- 
guage as  in  the  United  States,  it  would  seem  to  be  a  legitimate  deduc- 
tion from  the  language  used  by  the  English,  Scotch,  and  colonial 
judges,  that  a  servant  to  whom  a  master  intrusts  the  function  of  con- 
structing or  supplying  any  part  of  the  plant  is  regarded  by  them  as  an 
agent,  for  whose  negligence  in  discharging  that  function  the  master  is 


for  a  considerable  time  prior  to,  the 
accident,  the  work  was  wholly  without 
-competent  superintendence;  that  there 
was  even  no  one  present  who  was  pos- 
sessed of  mechanical  skill;  that  the  pro- 
vision of  suitable  appliances  was  simply 
in  the.  sense  of  there  being  such  near 
at  hand,  mingled  with  others  unsuit- 
able; that  those  appliances  which  were 
in  fact  chosen  and  set  apart  for  the 
work  were  mainly  selected  by  unskilled 
factory  hands,  at  random  and  without 
instructions,  oversight,  or  examination; 
and  that  they  were  adjusted  by  like 
laborers  with  the  like  absence  of  in- 
structions, oversight,  and  examination. 
The  accident  happened,  in  part,  because 
a  certain  wooden  horse  or  support  was 
inadequate.  Dunning,  the  superintend- 
ent, selected  this  particular  appliance 
and  directed  its  use.  The  wheel  fell  in 
fact  because  a  certain  rope  was  too 
small  and  inadequate.  The  defendants 
had  done  nothing  to  provide  a  suitable 
rope  except  to  have  upon  the  premises 
a  stock  of  various  kinds  of  rope,  some 
suited  to  one  purpose  and  some  to  an- 
other, and  to  allow  any  chance  inex- 
perienced laborer  to  select  for  each 
special  use  the  one  which  his  impulse 
dictated.  Just  here  we  touch  upon  the 
Inost  significant  and  potent  factor  in 
the  situation,  namely,  the  entire  ab- 
sence of  competent  superintendence  dur- 


ing all  the  later  stages  of  the  work. 
After  Cunning's  departure,  about  mid- 
night, there  was  no  one,  either  over  or 
connected  with  the  gang  of  men  em- 
ployed, who  possessed  any  mechanical 
knowledge  or  skill.  Had  Dunning  re- 
mained present,  properly  executing  his 
master's  duty  intrusted  to  him,  there 
would  have  been  no  such  unintelligent, 
haphazard  selection  of  apparatus,  no 
such  inadequate  and  unsuitable  devices 
of  support,  as  were  instrumental  in  Mc- 
Elligott's  death.  Moreover,  Dunning's 
departure  in  an  instant  transformed 
McElligott  and  his  fellows  from  fit  into 
unfit  colaborers.  The  finding  states  ex- 
plicitly that  these  men  were  incompe- 
tent for  the  work  assigned  them,  with- 
out suitable  supervision.  During  the 
hours,  therefore,  which  succeeded  Dun- 
ning's return  home,  McElligott  was  sur- 
rounded only  by  incompetent  fellow 
workmen,  and  he  went  down  to  his 
death  in  consequence  of  constructions 
and  mechanical  adjustments  made  by 
his  fellow  servants,  employed  by  the  de- 
fendants to  do,  in  company  with  him, 
what  they  were  unfit  to  do.  Plainly, 
therefore,  the  defendants'  duties  as  mas- 
ters of  the  deceased  were  not  per- 
formed." 

iHess  V.   Rosenthal    (1896)    160   111. 
621,  43  N.  E.  743. 
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responsible.  As  the  correct  doctrine  upon  this  subject  is  a  matter  of 
considerable  importance  to  lawyers  practising  in  that  part  of  the 
United  States  which  is  adjacent  to  Canada,  the  authorities  have  been 
analyzed  at  considerable  length  and  collated  in  the  subjoined  note.^ 

1  As  will  be  seen  from  the  quotations  as  regards  the  original  condition  of  the- 
from  their  opinions  in  §  1457,  ante,  plant  and  the  capacity  of  the  employees. 
Lord  Chelmsford  and  Lord  Colonsay  at  the  time  when  they  are  hired, 
both  distinctly  conceded  that  a  mine  In  a  later  appeal  from  Scotland  the 
owner  may  be  liable  for  defects  in  the  House  of  Lords  held  that  a  complaint 
general  arrangement  or  system  of  ven-  alleging  an  injury  from  the  defective- 
tilation,  and  contrasted  such  a  cause  of  splicing  of  a  ship's  tackle  is  demurrable- 
injury  with  that  under  discussion.  Wil-  unless  at  all  events,  it  also  avers  that 
son  V.  Merry  (1868)  L.  R.  1  H.  L.  Sc.  the  splicing  was  defective  at  the  time 
App.  Cas.  344,  19  Eng.  Rul.  Cas.  132.  the  vessel  was  equipped.  Gordon  v. 
The  following  remarks  of  the  latter  are  Pyper  (1892)  20  Sc.  Sess.  Cas.  4th 
also  worth  noting:  "I  think  that  there  series,  23.  Lord  Watson's  position  was- 
are  duties  incumbent  on  masters  with  that  a  mere  defect  in  splicing  of  a 
reference  to  the  safety  of  laborers  in  ship's  tackle,  which  is  obvious,  does  not 
mines  and  factories,  on  the  fulfilment  of  constitute  any  default  of  duty  on  the 
which  the  laborers  are  entitled  to  rely,  part  of  the  shipowner,  if  he  provides 
and  for  the  failure  in  which  the  master  the  master  and  crew  with  the  proper 
may  be  responsible.  A  total  neglect  to  materials  for  correcting  the  defect  in- 
provide  any  system  of  ventilation  for  the  course  of  the  voyage, 
the  mine  may  be  of  that  character.  Cul-  In  Allen  v.  New  Gas  Co.  ( 1876 )  L.. 
pable  negligence  in  supervision,  if  the  R.  1  Exch.  Div.  251,  45  L.  J.  Exch.  N. 
master  takes  the  supervision  on  himself,  S.  668,  34  L.  T.  N.  S.  541,  Huddleston,. 
or,  where  he  devolves  it  on  others,  the  B.,  after  referring  to  the  opinion  of 
heedless  selection  of  unskilful  or  in-  Lord  Cairns  in  Wilson  v.  Merry,  pro- 
competent  persons  for  the  duty,  or  the  ceeded  thus:  "To  establish,  therefore,, 
failure  to  provide  or  supply  the  means  negligence  against  the  defendants,  the 
of  providing  proper  machinery  or  ma-  plaintiff  must  prove  that  the  defendants 
terials, — ^may  furnish  grounds  of  lia-  undertook  personally  to  superintend 
bility;  and  there  may  be  other  duties,  and  direct  the  works,  or  that  the  per- 
varying  according  to  the  nature  of  the  sons  employed  by  them  were  not  proper 
employment,  wherein,  if  the  master  and  competent  persons,  or  that  the  ma- 
fails,  he  may  be  responsible."  terials   were  inadequate,   or  the  means 

Lor3  "Cranworth  in  the  course  of  his  and  resources  were  unsuitable  to  ac- 
opinion  said:  "If,  indeed,  the  owners  complish  the  work.  The  onus  is  upon 
had  failed  to  take  reasonable  care  in  him,  and  failing  to  do  so  he  fails  to- 
causing  the  scaffold  to  be  erected,  the  establish  negligence.  ...  By  suit- 
case would  have  been  different;  but  of  able  means  and  resources,  we  think 
this  there  is  no  evidence.  It  certainly  must  be  meant  all  that  was  necessary  to 
was  not  incumbent  on  them  personally  carry  on  the  business,  including  prem- 
to  fix  the  scaffold.  They  discharged  ises  reasonably  safe  for  that  purpose, — 
their  duty  when  they  procured  the  serv-  as,  for  instance,  in  case  of  a  mine,  of  a 
ices  of  a  competent  underground  man-  proper  system  of  ventilation,  as  pointed 
ager;  and  whether  Wilson  began  to  out  by  Lord  Colonsay  in  Wilson  v. 
work  with,  or  under,  Neish  before  or  Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
after  he  had  prepared  the  scaffold,  was  Cas.  326,  19  L.  T.  N.  S.  30,  19  Eng.  Rul. 
a  matter  of  no  importance.  From  the  Cas.  132;  but  there  was  no  evidence  to- 
time  when  he  began  to  work  he  was  a  show  that  the  premises  of  the  def end- 
fellow  workman  with  him."  ants  were  dangerous,  that  these  gates. 

This  decision,  therefore,  really  goes  were  defective  in  their  original  con- 
no  farther  than  to  deny  that  there  is  struetion,  or  that  they  had  not  been 
such  a  functionary  as  a  vice  principal  perfectly  safe  when  first  put  up.  If  they 
in  matters  connected  with  the  operation  had  fallen  into  a  state  of  decay,  and  had 
of  a  going  concern,  and  leaves  the  obli-  been  permitted  to  remain  in  that  state, 
gations  of  the  master  absolute,  so  far  it  could  scarcely  be  said  that  that  was 
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b.  American  doctrine. — All  the  courts  in  the  United  States  seem  to 
be  unanimous  as  to  the  doctrine  that,  where  it  is  a  question  of  the  con- 
dition of  the  instrumentalities,  animate  or  inanimate,  when  they  first 
became  a  part  of  the  organism  through  which  the  master  carries  on 


the  act  of  the  defendants,  but  must  have 
been  that  of  the  persons  whom  they 
must  have  employed,  and  there  was  no 
■evidence  to  show  that  such  persons  were 
not  proper  and  competent  for  the  de- 
fendants to  employ." 

A  similar  position  seems  to  be  indi- 
cated by  the  following  remark  of  Lord 
Wensleydale  in  an  earlier  Scotch  ap- 
peal: "All  that  the  master  is  bound 
to  do  is  to  provide  machinery  fit  and 
proper  for  the  work,  and  to  take  care 
to  have  it  superintended  by  himself  or 
his  workmen  in  a  fit  and  proper  man- 
ner." Weems  v.  Mathieson  (1861)  4 
Macq.  H.  L.  Cas.  215. 

In  Hall  V.  Johnson  (1865)  3  Hurlst. 
&  C.  589,  34  L.  J.  Exch.  N.  S.  222,  11 
Jur.  N.  S.  80,  11  L.  T.  N.  S.  779,  13 
Week.  Rep.  411,  the  court  emphasized 
the  fact  that  the  master  was  not  shown 
to  have  been  negligent  in  regard  to  put- 
ting his  mine  in  proper  order. 

See  also  the  cases  cited  in  §  1454, 
note  1,  ante. 

In  one  Scotch  case,  where  a  defective 
scaffold  had  been  erected  under  the 
superintendence  of  the  defendant's  fore- 
man, it  was  laid  down  that  it  is  a  mas- 
ter's duty  to  see  that  a  scaffold  to  be 
nsed  by  masons  is  sufficient,  even 
though  he  left  the  charge  of  erecting  it 
to  the  masons  themselves.  Cook  v. 
Duncan  (1857)  20  Sc.  Sess.  Cas.  2d 
eeries,  180. 

In  another  case  a  part  of  the  judges, 
while  denying  that  negligence  was  estab- 
lished by  the  evidence,  admitted  that 
the  failure  of  a  mining  company  to  sup- 
ply timber  for  the  support  of  the  roofs 
imported  a  breach  of  duty.  Stewart  v. 
Coltness  Iron  Co.  (1877)  4  Sc.  Sess. 
Cas.  4th  series,  952. 

In  another  case  it  was  held  that  a 
declaration  which  stated  in  substance 
that  the  plaintiff's  son  had  been  run 
•over  by  a  train,  while  acting  as  a  flag 
boy  at  a  crossing,  and  that  the  acci- 
dent was  due  to  the  fact  that  a  water 
tank  had  been  erected  in  such  a  posi- 
tion that  it  was  impossible  for  those 
in  charge  of  the  engine  to  see  whether 
the  line  was  clear,  or  to  receive  signals, 
could  not  be  successfully  demurred  to 


on  the  ground  that  there  was  no  aver- 
ment that  the  engineers  appointed  to 
lay  out  the  station  yard  and  fix  the 
site  of  the  water  tank  were  incompetent. 
McKillop  V.  North  British  li.  Co. 
(1896)  23  Sc.  Ses.a.  Cas.  4th  series, 
768.  The  essence  of  the  court's  posi- 
tion was  that  the  duty  of  placing  a  part 
of  the  permanent  equipment  of  the 
station,  so  that  the  lives  of  employees 
should  not  be  exposed  to  unnecessary 
and  avoidable  hazard,  "is  a  duty  in- 
cumbent on  the  employer,  whether  he  be 
an  individual,  or  a  company  acting 
through  directors,"  and  that,  "while 
the  company  would  of  course  be  moral- 
ly right  in  relying  to  a  large  extent  on 
the  judgment  of  engineers  or  practical 
men,  it  is  not  relieved  of  its  responsi- 
bility by  the  mere  fact  that  it  had  ap- 
pointed competent  engineers  and  man- 
agers to  whose  judgment  it  trusts."  It 
was  also  considered  that  a  railway 
company  is  no  more  able  than  a  private 
company  or  a  partnership  to  displace 
the  responsibility  for  providing  a  suf- 
ficient machinery  plant  by  delegating 
the  duty  of  selection  to  a  manager.  In 
regard  to  this  matter  the  directors  of  a 
railway  company  are  in  the  same  posi- 
tion as  managing  partners. 

In  another  case  it  was  held  that  a 
complaint  which  imputes  fault  to  the 
master  himself,  as  distinguished  from 
his  servants,  in  a  matter  which  may 
fairly  be  described  as  his  system  of 
working,  is  not  demurrable.  MacDon- 
ald  V.  Udston  Coal  Co.  (1896)  23  Sc. 
Sess.  Cas.  4th  series,  504  ( injury  caused 
by  failure  to  prop  a  mine  sufficiently). 

In  another  case  it  was  held  erroneous 
to  dismiss  the  action,  where  the  failure 
to  light  the  bottom  of  a  shaft  was  relied 
on  as  the  gravamen  of  the  complaint. 
Farnham  v.  New  Bank  Coal  Co.  (1896) 
23  Sc.  Sess.  Cas.  4th  series,  722. 

In  LeMay  v.  Canadian  P.  R.  Co. 
(1890)  17  Ont.  App.  Rep.  293,  the  duty 
violated  was  a  statutory  one;  but  the 
following  remarks  of  Haggerty,  C.  J.  0., 
are  pertinent  in  the  present  connec- 
tion: "I  look  upon  the  duty  of  seeing 
that  a  track  is  fit  for  use  and  properly 
safeguarded  as  required  by  law  before 
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his  business,  the  master's  liability  is  determined  by  the  principle  that 
he  must  answer  for  any  negligence  which  may  be  committed  by  any 


its  being  used,  as  a  duty  which  the  com- 
pany must  perform  at  its  peril,  and  that 
it  will  not  excuse  them  to  prove  that 
they  gave  directions  to  have  everything 
done  rightly  and  legally.  It  might  pre- 
sent a  different  aspect  if  the  portion  of 
road  had  been  all  right  at  its  opening, — 
the  frog  duly  packed, — and  that  by  some 
servant's  neglect  it  had  not  been  re- 
packed. The  original  omission  to  pack 
the  frog  cannot,  as  I  think,  be  properly 
excusable  as  the  negligent  act  of  a  serv- 
ant in  a  common  employment  with 
plaintiff." 

The  line  which  the  reasoning  took  in 
Wilson  V.  Merry,  and  the  weight  of  ju- 
dicial opinion,  evidenced  by  the  above 
cases,  in  favor  of  making  a  distinction 
between  the  quality  of  the  duties  of  a 
master  in  respect  to  original  construc- 
tion and  subsequent  maintenance,  has 
cast  doubt  upon  the  correctness  of  some 
earlier  decisions  which  seem  to  ignore 
that  distinction. 

In  one  it  was  broadly  laid  down  that, 
in  order  to  render  a  master  liable  for 
an  injury  to  his  servant,  caused  by  the 
breaking  of  a  machine  belonging  to  the 
master,  it  is  not  sufficient  to  show  that 
the  machine  was  defectively  constructed, 
but  there  must  also  be  evidence  that  the 
master  employed  incompetent  persons  to 
construct  the  machine.  Potts  v.  Port 
Carlisle  Dock  &  R.  Go.  (1860)  8  Week. 
Rep.  524,  2  L.  T.  N.  S.  283. 

In  another  it  was  held  that  a  work- 
man cannot  recover  damages  from  his 
employers  for  injuries  sustained  by  him 
while  at  work  in  their  mill,  and  result- 
ing from  the  building  having  been  origi- 
nally negligently  constructed,  unless 
personal  negligence  is  proved  against  his 
employers  themselves  (or  against  some 
person  acting  by  their  orders),  either  in 
having  given  directions  how  the  build- 
ing should  be  constructed,  or  in  having 
knowingly  intrusted  the  execution  of  the 
work  to  an  incompetent  person.  Brown 
V.  Accrington  Cotton  Spinning  &  Mfg. 
Co.  (1865)  3  Hurlst.  &  C.  511,  34  L.  J. 
Exch.  N.  S.  208,  13  L.  T.  N.  S.  94.  There 
the  accident  was  caused  by  the  negli- 
gence of  one  Dean,  the  clerk  of  the 
works,  employed  by  the  defendant  to 
supervise  the  contractors  for  the  con- 
struction of  the  several  parts  of  the 
building.    The  position  of  the  judges  is 


apparent  from  the  following  extracts. 
At  one  stage  of  the  argument  Martin, 
B.,  observed:  "It  is  necessary  to  show 
either  personal  negligence  on  the  part, 
of  the  defendants  or  the  workmen  act- 
ing under  their  orders,  or  that  the  de- 
fendants employed  workmen  whom  they 
knew  to  be  unskilful.  The  plaintiff 
must  establish  this, — that  if  persons, 
building  a  house  employ  a  man  to  super- 
intend the  works,  and  allow  them  to  be 
completed  without  their  personal  super- 
intendence, and,  many  months  after  the- 
negligent  act  is  done,  the  owners  not 
being  aware  of  it,  the  house  falls  and 
injures  a  person  whom  they  employed  to 
work  there,  they  are  responsible.  That 
cannot  be  done  without  showing  some 
contract  or  warranty  to  the  person  em- 
ployed, that  the  state  of  the  house  was 
such  that  it  was  safe  for  him  to  work 
in  it."  The  case  of  Barton's  Sill  Coat 
Go.  V.  Reid  (1858)  3  Macq.  H.  L.  Cas. 
266,  288,  4  Jur.  N.  S.  767,  being  cited 
by  counsel,  the  same  learned  judge  re- 
marked: "The  question  in  that  case 
was  whether  a  master  was  liable  for  in- 
jury to  a  servant  caused  by  the  negli- 
gence of  a  fellow  servant.  In  all  the 
cases  in  which  a  master  has  been  held 
liable  for  injury  to  a  servant,  there  has 
been  a  want  of  reasonable  care  at  the 
very  time  the  accident  happened,  and 
which  immediately  and  directly  caused 
it;  here  it  is  sought  to  go  far  back, 
and  I  do  not  see  the  limit;  it  might  be 
fifty  years  after  the  house  was  improp- 
erly built." 

In  summing  up  the  conclusions  of  the 
court,  he  said:  "It  is  enough  to  say 
that  our  judgment  is  founded  on  this, — 
that  there  was  no  evidence  of  personal 
negligence  on  the  part  of  the  company 
or  any  of  the  members  of  it;  nor  was  it 
shown  that  there  was  negligence  on  the 
part  of  any  person  acting  as  their  serv- 
ant or  under  their  orders,  for  which 
they  are  responsible,  either  by  having 
given  specific  directions  as  to  the  mode 
in  which  the  work  should  be  done,  or  by 
having  any  reason  to  suppose  that  the 
person  to  whom  they  intrusted  the  duty 
of  seeing  that  it  was  properly  performed 
was  not  a  person  of  ordinary  compe- 
tence." 

In  one  Scotch  case  the  court  appar- 
ently argued  upon  the  assumption  that 
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servant  to  whom  he  delegates  the  duty  of  furnishing  those  instrumen- 
talities.* 


a  defect  in  construction,  if  it  was  due 
to  the  negligence  of  a  coservant,  did  not 
affect  the  master  with  liability.  Mat- 
thews V.  M'Donald  (1865)  3  Sc.  Sess. 
Gas.  3d  series,  506. 

On  the  whole,  therefore,  it  may  be 
asserted  with  reasonable  confidence  that 
the  servant's  right  of  recovery,  in  that 
country,  remains,  so  far  as  the  common 
law  is  concerned,  exactly  what  it  was 
when  it  was  declared  by  Lord  Cran- 
worth  in  BartonsMll  Goal  Co.  v.  Reid 
(1858)  3  Macq.  H.  L.  Cas.  266,  4  Jur. 
N.  S.  767,  that  the  ruling  in  Gray  v. 
Brassey  (1852)  15  Sc.  Sess.  Cas.  2d 
series,  135,  was  in  strict  accordance 
with  the  English  authorities.  In  the 
Scotch  case  referred  to,  the  complaint 
was  held  to  be  relevant,  inasmuch  as  the 
plaintiff  would  be  entitled  to  recovery 
if  he  established  his  allegations  that  his 
injuries  were  due  to  the  negligence  of  an 
employee  whose  functions  were  the  pro- 
viding of  safe  machinery  for  the  em- 
ployee who  had  to  use  it.  The  facts 
alleged  were  that  a  brake  slipped  down 
when  plaintiff  stepped  on  it,  in  conse- 
quence of  there  being  no  blocking  on  it. 

In  Brooks-Scanlon-O'Brien  Co.  v.  Fak- 
kema  (1911)  44  Can.  S.  C.  412,  affirm- 
ing (1910)  15  B.  C.  461,  it  was  held 
that  the  master  conducting  a  lumber 
camp  was  liable  for  injuries  caused  by 
the  placing  of  a  donkey  engine  too  near 
the  log  chute,  notwithstanding  he  had 
placed  the  superintendence  of  the  work 
in  charge  of  a  competent  foreman. 

In  a  recent  Michigan  case  where  a 
servant  was  injured,  while  working  in 
a  tunnel  on  the  Canadian  side  of  the  St. 
Clair  river,  by  reason  of  the  high  pres- 
sure of  air  maintained,  an  instruction 
that  it  was  defendant's  duty  to  adopt 
the  proper  system  for  maintaining  the 
air  pressure,  and  to  use  the  proper 
locks  on  the  valves  of  the  machinery,  or 
to  give  plaintiff  warning  of  the  danger, 
was  held  to  be  improper,  for  the  reason 
that  the  law  of  Canada  governing  the 
case  was  that  defendant  had  performed 
its  duty  when  it  employed  competent 
persons  to  control  the  work,  and  author- 
ized them  to  purchase  suitable  material 
and  machinery.  Turner  v.  St.  Clair 
Tunnel  Co.  (1899)  121  Mich.  616,  47 
L.II.A.  112,  80  N.  W.  720,  first  appeal 
(1897)    111  Mich.  578,  36  L.R.A.   134, 


66  Am.  St.  Rep.  397,  70  N.  W.  146. 
The  court  declined  to  admit  that  there 
was  any  distinction,  as  regards  dele- 
gable quality,  between  the  duty  of  fur- 
nishing a  safe  place  of  work  and  the 
duty  of  maintaining  it.  The  conclusion 
thus  arrived  at  is  believed,  for  the  rea- 
sons explained  above,   to  be  erroneous. 

2  "The  principle  upon  which  as  we 
take  it,  all  the  authorities  agree,  is  that 
the  master  is  under  what  may  be  termed 
an  absolute  duty  to  his  servant  of  using 
care,  to  the  end  that  the  machinery  put 
into  the  hands  of  his  servant  for  use 
shall  be  reasonably  safe,  having  regard 
to  its  nature  and  the  purposes  for  which 
it  is  intended.  This  duty  he  may  dis- 
charge, either  by  himself  in  person,  or 
by  a  designated  agent  or  servant.  If  he 
discharge  it  by  an  agent  or  servant,  the 
latter  becomes,  in  respect  of  it,  his  vice 
principal,  wholly  without  reference  to 
the  rank  which  in  other  resi)ects  he  oc- 
cupies in  his  master's  or  principal's 
service."  Dutzi  v.  Geisel  (1886)  23  Mo. 
App.  676. 

An  appliance  constructed  to  enlarge 
the  capacity  of  the  master's  work  stand, 
so  far  as  the  non-delegable  quality  of 
the  duty  to  see  that  it  is  not  defective 
in  any  respect,  on  the  same  footing  as 
if  it  had  been  a  part  of  the  work  when 
they  first  began  to  he  operated.  Wilson 
V.  Willimantic  Linen  Co.  (1883)  50 
Conn.  433,  47  Am.  Rep.  653  (operative 
injured  by  the  fall  of  a  countershaft 
on  some  new  machinery — superintendent 
had  been  notified  that  collar  was  need- 
ed). 

The  selection  of  appliances  out  of  a 
stock  furnished  by  the  master  is  a  func- 
tion usually  regarded  as  characteristic 
of  a  mere  servant  (see  §  955,  ante),  but 
in  one  case  it  was  held,  on  the  ground  of 
his  having  discretionary  authority  in 
the  premises,  that  a  master  was  liable 
for  the  negligence  of  an  employee  in  the 
choice  and  use  of  tackle  for  the  purpose 
of  lowering  a  heavy  piece  of  machinery 
into  its  place.  Telander  v.  Sunlin  (1891 ) 
44  Fed.  564.  But  this  decision  is 
scarcely  consistent  with  the  general  cur- 
rent of  the  authorities,  as  the  special 
factor  relied  upon  for  purposes  of  dif- 
ferentiation seems  to  be  present  in  every 
instance  where  the  master's  duty  has 
been  denied  to  extend  beyond  the  supply 
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In  view  of  some  of  the  decisions  cited  in  §  1487,  ante,  it  is  impos- 
sible to  state  the  principle  in  a  more  general  form  than  this. 

Some  courts  seem  to  limit  the  application  of  this  principle  to  cases 
in  "which  the  delinquent  servants  were  invested  with  a  controlling  or 
superior  authority  in  respect  to  the  supply  of  the  instrumentalities.' 
But  this  view  is  not  supported  by  the  authorities  as  a  whole ;  nor  is  it 
consistent  with  the  theory  that  the  rank  of  the  offender  is  entirely  im- 
material.   See  chapter  lxi.,  subtitle  C,  ante. 

The  rationale  of  the  principle  also  indicates  that  its  operation  is 
not  dependent  upon  the  delinquent's  possession  of  the  power  of  dis- 
charging or  employing  other  servants.* 

The  reason  assigned  for  the  principle,  viz.,  that,  "were  it  [the 
rule]  otherwise,  the  duty  before  us,  one  of  the  most  important  of 
those  [the  duties]  owed  by  capital  to  labor,  could  be  evaded  by  the 
capitalist  employing  only  his  own  servants  in  the  construction  of  his 
buildings  and  machinery,"  *  sounds  somewhat  singular  when  we  con- 
sider it  in  connection  with  that  other  rule  which,  according  to  some 
courts  (see  §  1487,  ante),  allows  capital  to  "evade  the  duty"  in  ques- 
tion by  the  simple  expedient  of  abstaining  from  the  "employment  of 
his  own.  servants"  and  intrusting  the  work  to  an  independent  con- 
tractor. A  theory  of  absolute  responsibility  which  may  be  so  easily 
nullified  is  little  better  than  a  solemn  farce.  It  is  only  proper,  how- 
ever, to  mention  that  in  the  state  in  which  the  policy  of  holding  capi- 
tal to  its  obligations  has  been  thus  indorsed,  there  has  been  no  explicit 
adoption  of  the  theory  which  entirely  exonerates  a  master  who  inter- 
poses an  independent  contractor  between  himself  and  his  servants. 
Possibly  this  court  may  hereafter  declare  its  views  on  this  point  in  a 
form  which  will  save  it  from  the  charge  of  inconsistency,  from  which 
it  seems  impossible  to  absolve  the  judges  who  accept  that  theory,  and 
at  the  same  time  hold  that  the  master  must  answer  for  the  negligent 
construction  of  an  instrumentality  by  any  person  in  his  service. 

The  decisions  cited  in  the  subjoined  note  are  referred  to  as  illus- 
trations of  the  general  principle  enunciated  above,  for  the  reason 

of  the  materials  out  of  which  the  selec-  See    note   to    Haskell    v.    Cape    Ann. 

tion  is  to  be  made.    See,  however,  Great  Anchor   Worlcs,   4   L.R.A.  (N.S.)    220. 

Ncn-them  B.  Co.  v.  McLaughlin   (1895)  3  This  form  of  expression  is  used  in 

17  C.  C.  A.  330,  44  U.  S.  App.  189,  70  Cooper  v.  Pittsburgh,  C.  &  8t.  L.  R.  Co 

Fed.  669,  note  7,  subd.   (j),  infra.  (1884)    24  W.  Va.  37. 

The   duty   to  furnish   safe  tools   and  i  Allend  v.  Spokane  Falls  &  N.  R.  Co. 

appliances    cannot  be   delegated   except  (1899)  21  Wash.  324,  58  Pac.  244. 

at  the  master's  risk.    Pelowv.  Oil  Well  ^  Indiana   Car  Co.  v.  Parker    (1885) 

Hupply  Co.   (1909)   194  N.  Y.  64,  86  N.  100  Ind.  181. 
E.  812    (servant  injured  by  chip  flying 
from  burred  head  of  prosser  pin). 
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that  the  use  of  some  such  word  as  "provide,"  "furnish,"  "supply," 
etc.,  in  describing  the  duty  incumbent  on  the  master,  may,  in  some 
sense,  be  said  to  show  that  the  court  had  in  mind  the  master's  respon- 
sibility for  the  original  condition  of  the  instrumentalities.  But,  so 
far  as  most  of  the  courts  are  concerned,  it  is  immaterial  whether  the 
dereliction  of  duty  was  in  respect  to  original  supply  or  subsequent 
maintenance,  and  the  absence  of  any  practical  necessity  for  differ- 
entiating between  the  extent  of  the  master's  liability  in  one  case  or 
the  other  has  naturally  resulted  in  a  certain  lack  of  precision  in  the 
phraseology  employed.  It  is  customary  to  predicate  two  distinct  non- 
delegable duties  in  respect  to  what  we  have,  for  convenience  sake, 
styled  the  unintelligent  instrumentalities  of  work,  viz.,  the  duty  to 
provide  "reasonably  safe  tools,  appliances,  and  machinery  for  the  ac- 
complishment of  the  work  necessary  to  be  done,"  and  the  duty  "to 
provide  the  servant  with  a  reasonably  safe  place  to  work  in,  having 
reference  to  the  character  of  the  employment."  ^  But  this  division  of 
duties  scarcely  satisfies  the  exigencies  of  a  logical  classification,  for 
the  reason  that,  in  a  large  number  of  cases,  it  is  difficult,  if  not  im- 
possible, to  say  with  certainty  whether  the  liability  of  the  master  for 
a  defective  apparatus  should  be  treated  as  resulting  from  a  violation 
of  his  duty  to  furnish  that  apparatus,  or  from  a  violation  of  his  duty 
to  see  that  the  place  of  work,  which  was  rendered  dangerous  by  the 
apparatus,  was  safe.  The  subjoined  cases  in  which  the  master  was 
held  liable  are  therefore  arranged,  without  regard  to  the  supposed 
distinction  of  duties,  under  headings  indicative  of  the  nature  of  the 
abnormal  danger  from  which  the  master's  representative  failed  to  pro- 
tect the  injured  person.  Whether  it  is  explicitly  so  stated  or  not, 
the  master  was  held  responsible  for  the  acts  of  the  servants  whose  neg- 
ligence was  the  cause  of  the  various  abnormally  dangerous  conditions 
mentioned  in  connection  with  the  citations.''  For  other  cases,  see  § 
1548,  post. 

ejforthem    P.    B.    Co.    v.    Peterson  {iefectvve  stock  ga.^)  ;  Mississippi  C.  R. 

(1896)    162  U.  S.   346,   40  L.  ed.  994,  Co.  v.  Hardy    (1906)    88  Miss.  732  41 

16  Sup.  Ct.  Eep.  843.  So.  505    (defective  switch)  ;   Hoelter  v. 

7  (a)  Defective  railway  track  and  ap-  McDonald  (1903)  82  App.  Div.  423,  81 
purtenances. —  (Compare  §  1498,  note  6,  N.  Y.  Supp.  616  (defective  track); 
subd.  (a)  post.)  Trash  v.  California  St.  Louis  Southwestern  R.  Co.  y.  Cleland 
Soutliern  R.  Co.  (1883)  63  Cal.  96;  (1908)  50  Tex.  Civ.  App.  499,  110  S.  W. 
Louisville,  N.  A.  &  G.  B.  Co.  v.  Graham  122;  Missouri,  K.  &  T.  R.  Co.  v.  Rogers 
(1890)  124  Ind.  89,  24  N.  E.  668;  Rouse  (1910)  —  Tex.  Civ.  App.  — ,  128  S.  W. 
V.  Downs  (1897)  5  Kan.  App.  549  47  711  (defective  cinder  platform);  Lin- 
Vac.  982  (fireman  injured  by  switch  neg-  coin  v.  Central  Vermont  R.  Go.  (1909) 
ligently  constructed  by  division  road  82  Vt.  187,  137  Am.  St.  Eep.  998, 
master)  ;  Northern  Alabama  R.  Co.  v.  72  Atl.  821  (outer  rail  of  track  at  a 
Mansell  (1903)  138  Ala.  548,  36  So.  459  curve  lower  than  it  should  have  been 
M.  &  S.  Vol.  IV.— 280. 
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because   of   negligence   of   section   fore- 
man). 

The  superintendent  of  construction 
and  the  foreman  of  a  bridge  gang  en- 
gaged in  supervising  and  directing  the 
work  on  the  bridge  are  not  fellow  serv- 
ants of  a  fireman  employed  on  a  locomo- 
tive, and  engaged  in  the  movements  of 
a  train.  McCahe  &  8.  Gonstr.  Co.  v. 
Wilson  (1908)  209  U.  S.  275,  52  L.  ed. 
788,   28   Sup.   Ct.  Rep.  558. 

(b)  Inadequacy  of  safeguards  against 
dangers  from  explosive  substances. — 
(Contrast  S§  1530,  1531,  1543,  note  1, 
subd.  (c)  post.)  Oilmore  v.  Northern 
P.  B.  Co.  (1884)  9  Sawy.  558,  18  Fed. 
866  (no  suitable  appliances  provided  for 
thawing  giant  power)  ;  O'Donnell  v. 
East  River  Gas  Co.  (1895)  91  Hun,  184, 
36  N.  Y.  Supp.  288  (duty  to  provide 
proper  appliances  held  to  have  been  vio- 
lated, where  an  employee  was  injured 
while  cleaning  out  a  boiler,  by  an  ex- 
plosion of  naphtha  negligently  left  by  a 
fellow  servant  in  a  pipe  to  which  the 
hose  used  in  cleaning  out  the  boiler  was 
attached.  Fellow  servant's  negligence 
here  was  in  regard  to  the  use  of  the  de- 
fective appliance  for  work  distinct  from 
that  upon  which  the  plaintiff  was  en- 
gaged, and  the  naphtha  was  exploded  by 
the  heat  of  an  adjoining  boiler)  ;  Ber- 
nardi  v.  New  York  C.  d  H.  R.  R.  Co. 
(1894)  78  Hun,  454,  29  N.  Y.  Supp.  230 
(no  cars  suitable  for  transporting  dyna- 
mite were  provided)  ;  Laitinen  v.  She- 
ntmgo  Furnace  Co.  ( 1908 )  103  Minn.  88, 
114  N.  W.  264  (defective  fuse). 

(c)  Defective  appliances  for  proteot- 
ing  servants  engaged  in  excavating. — 
Kranz  v.  Long  Island  R.  Co.  (1890) 
123  N.  Y.  1,  20  Am.  St.  Rep.  716,  25 
N.  E.  206  (servant  ordered  to  perform 
work  as  a  machinist  in  underground 
trenches,  opened  and  prepared  for  him 
by  other  employees,  held  not  a  fellow 
servant  of  the  latter),  followed  in 
ScJimit  V.  Oillen  (1899)  41  App.  Div. 
302,  68  N.  Y.  Supp.  458  (servants  open- 
ing a  trench  are  not,  as  regards  duty  to 
sheath  it  properly,  the  fellow  servants 
of  other  servants  who  lay  pipes  in  it)  ; 
Van  Steenhurgh  v.  Thornton  (1895)  58 
N.  J.  L.  160,  33  Atl.  380  (foreman  of 
work  of  excavating  a  trench  neglected 
to  take  measures  to  prevent  the  sides 
from  falling  in)  ;  Laporte  v.  Cook 
(1899)    21  R.  I.   158,  42  Atl.  519    (no 

materials  furnished  for  the  servant's 
protection)  ;  Baird  v.  Reilly  (1899)  35 
C.  C.  A.  78,  63  U.  S.  App.  157,  92  Fed. 


884  (foreman,  whose  duty  it  is  to  shore 
a  trench  which  is  being  dug  for  laying^ 
pipes,  held  not  to  be  a  coservant  of  one- 
of  the  pipe  layers,  who  lias  nothing  to  do 
with  the  work  of  excavation)  ;  Terre- 
Haute    Waterworks    Co.    v.    Highsmith 

(1909)  44  Ind.  App.  318,  89  N.  E.  324 
(servants    who    have    dug    trench    for 

plaintiff  to  repair  a  water  main  are  not. 
his  fellow  servants)  ;  Beal  v.  Bryant 
(1904)  99  Me.  112,  58  Atl.  428  (rope 
used  for  securing  scaffold  was  defec- 
tive) ;  McCarthy  v.  Claflin  (1904)  9* 
Me.  290,  59  Atl.  293  (defective  putlog 
in  mason's  scaffold)  ;  Eichholz  v.  Niag- 
ara Falls  Hydraulic  Power  &  Mfg.  Co^ 
(1903)  174  N.  Y.  519,  66  N.  E.  1107,  af- 
firming (1902)  68  App.  Div.  441,  73  N.. 
Y.  Supp.  842  (servants  who  dig  a  trench, 
not  coservants  of  masons  afterwards  en- 
gaged in  building  conduit  in  trench). 

(d)  Defects  in  bridges,  trestles,  etc. — 
A  master  is  liable  for  the  negligence  of 
employees  to  whom  he  delegates  the- 
function  of  building  bridges,  etc.  Davis 
V.  Central  Vermont  R.  Go.  (1882)  55 
Vt.  84,  45  Am.  Rep.  590,  overruling 
Hard  v.  Vermont  d  G.  R.  Go.  (1860)  32 
Vt.  473 ;  Pennsylvania  Steel  Co.  v.  Nace- 

(1910)  113  Md.  460,  —  L.R.A.(N.S.) 
— ,    77    Atl.    1121;    Campbell   v.    Jone». 

(1910)  60  Wash.  265,  —  L.R.A.(N.S.) 
— ,  110  Pac.  1083. 

The  procuring  and  thp  manner  of 
setting  the  piles  to  support  a  bridge, 
and  the  putting  to  use  of  bents  for 
carrying  a  traveler  weighing  30  tons, 
belong  to  the  master,  represented  by 
those  put  in  charge  of  the  whole.  Beat- 
tie  V.  EdgeMoor  Bridge  Works  (1901)' 
109  Fed.  233. 

The  master  is  liable  for  the  negligence- 
of  a  foreman  in  building  a  trestle  over 
which  a  heavy  engine  was  to  be  moved, 
where  the  supervision  and  control  of 
the  foreman  extended  to  the  minutest 
detail  of  the  work.  Maib  v.  ^tna  Mill 
cC-  Elevator  Co.  (1910)  82  Kan.  660,  109 
Pac.  688. 

Where  contractors  for  the  erection  of 
a  railway  trestle  constitute  an  employee- 
their  representative,  and  impose  on  him 
the  duty,  and  confer  on  him  the  author- 
ity, to  supervise,  direct,  and  control  its 
construction,  and  require  the  laborers- 
to  obey  his  orders  and  directions  in  the 
premises,  that  employee  stands  in  the- 
shoes  of  his  employers,  and  they  are  re- 
sponsible for  the  results  of  his  negli- 
gence in  the  work  so  committed  to  hi* 
direction,     supervision,     and     control. 
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Woods  V.  Lindvall  ( 1891 )  ICC.  A.  37, 
4  U.  S.  App.  49,  48  Fed.  62,  affirming 
44  Fed.  855.  The  supreme  court  of  Min- 
nesota had  previously  held  that  the  in- 
jured servant  in  this  case  was  not  en- 
titled to  recover.  Lindvall  v.  Woods 
(1889)  41  Minn.  212,  4  L.R.A.  793, 
42  N.  W.  1020. 

(e)  Defects  in  scaffolds,  stagings, 
etc. —  (Contrast  §§  1544-1547,  post), 
That  the  master  is  liable  for  the  negli- 
gent selection  of  the  materials  to  be 
used  in  constructing  a  scaffold  has  oc- 
casionally been  expressly  laid  down. 
Kansas  City  Car  <£  Foundry  Co.  v. 
Saim/er  (1898)  7  Kan.  App.  146,  53 
Pac.  90;  Goldie  v.  Werner  (1893)  50 
111.  App.  297,  affirmed  in  (1894)  151 
111.  551,  38  N.  E.  95;  Kerr-Murray  Mfg. 
Co.  v.  Hess  (1899)  38  C.  C.  A.  647,  98 
Fed.  56  (servant  charged  by  the  master 
with  providing  lumber  for  the  building 
of  a  scaffolding  by  his  fellow  servants  is 
in  that  respect  discharging  a  personal 
duty  of  the  master )  ;  McNamara  v.  Ma/; 
Donough  (1894)  102  Cal.  575,  36  Pac. 
941  (carpenter  deputed  to  construct 
scaffold  for  bricklayers  and  hod  car- 
riers) ;  Chambers  v.  American  Tin  Plate 
Co.  (1904)  64  C.  C.  A.  129,  129  Fed. 
561:  Thomipson-Starrett  Co.  v.  Fitz- 
gerald (1906)  79  C.  C.  A.  427,  149  Fed. 
721;  Bort  v.  Quadt  (1908)  8  Cal.  App. 
290,  96  Pac.  815;  George  Weidemann 
Brewing  Co.  v.  Wood  (1905)  27  Ky.  L. 
Rep.  1012,  87  S.  W.  772;  Herman  v. 
George  Weidemann  Brewing  Co.  (1905) 
27  Ky.  L.  Rep.  1016,  87  S.  W.  775; 
Seal  V.  Bryant  (1904)  99  Me.  112,  58 
Atl.  428;  Elliott  v.  Sawyer  (1910)  107 
Me.  195,  77  Atl.  782;  Dunleavy  v.  Sul- 
livan (1908)  200  Mass.  29,  85  N.  E. 
866;  Carlson  v.  Haglin  (1905)  95  Minn. 
347,  104  N.  W.  297;  JoTinson  v.  St.  Paul 
Foundry  Co.  (1910)  112  Minn.  352  128 
N.  W.  293;  Comhs  v.  Rovntree  Constr. 
Co.  (1907)  205  Mo.  367,  104  S.  W.  77; 
Warren  v.  Post  d  McCord  (1908)  128 
App.  Div.  572,  112  N.  Y.  Supp.  960, 
affirmed  in  (1910)  198  N.  Y.  624,  92  N. 
E.  1106 ;  Henry  J.  Spieher  Co.  v.  Fergu- 
son (1903)  25  Ohio  C.  C.  671;  Driscoll 
V.  Humes,  C.  &  8.  Co.  (1908)  —  R.  I. 
— ,  69  Atl.  766;  Texas  Co.  v.  Strange 
(1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
370.  Other  cases  to  the  same  effect 
are  cited  in  §  1548,  note  2,  post. 

To  select  and  place  with  timber  de- 
signed for  the  construction  of  staging 
on  which  men  are  to  work  far  above  the 
ground  a  plank  which  is  plainly  unfit 


for  that  purpose  is  negligence  which 
will  entitle  an  employee  to  hold  his  em- 
ployer liable  for  injuries  through  its 
use.  Farrell  v.  Eastern  Machinery  Co. 
(1905)  77  Conn.  484,  68  L.R.A.  239, 
107  Am.  St.  Rep.  45,  59  Atl.  611. 

The  doctrine  thus  exemplified  is  taken 
for  granted  in  all  those  numerous  cases 
in  which,  for  reasons  to  be  hereafter  ex- 
plained, the  master  is  not  responsible 
for  the  improper  construction  of  the 
scaffold  out  of  the  materials  furnished. 
See  §§  1545,  1546,  post. 

Thp  servants  constructing  a  scaffold 
are  deemed  to  be  vice  principals  when- 
ever the  master  undertakes  to  furnish 
it  as  a  completed  instrumentality.  Kil- 
lea  V.  Fa^on  (1878)  125  Mass.  485; 
Brickner  v.  New  York  C.  R.  Co.  (1870) 
2  Lans.  506  (where  scaffold  erected  by 
coservants  collapses,  injured  person  has 
a  right  to  have  the  case  submitted  to 
the  jury  both  on  the  theory  that  the 
master  was  negligent  in  furnishing  a 
dangerous  structure,  and  on  the  theory 
that  he  was  negligent  in  knowingly 
keeping  incompetent  servants  in  his  em- 
ploy) ;  McCone  v.  Gallagher  (1897)  16 
App.  Div.  272,  44  N.  Y.  Supp.  697  (com- 
pleted scaffold  furnished  for  particular 
work)  ;  Craesafulli  v.  Winston  Bros. 
Co.  (1910)  18  Idaho,  158,  108  Pac.  740; 
John  S.  Metcalf  Co.  v.  Nystedt  (1903) 
203  111.  333,  67  N.  E.  764;  SoUllin- 
ger  Bros.  Co.  v.  Smith  (1907)  225 
111.  74,  80  N.  E.  65;  Raines  v.  Tet- 
ley-  Klein  Lumler  Co.  (1910)  149  Mo. 
App.  576,  129  S.  W.  742;  Siverson 
V.  JenJcs  (1905)  102  App.  Div.  313,  92 
N.  Y.  Supp.  382  (scaffold  furnished 
without  customary  "spreaders")  ;  Baric- 
ley  V.  South  Atlantic  Waste  Co.  (1908) 
149  N.  C.  287,  62  S.  E.  1073;  Hoveland 
V.  National  Blower  Works  (1908)  134 
Wis.  342,  14  L.R.A. (N.S.)  1254,  114  N. 
W.  795;  Ellis  v.  Northern  P.  R.  Go. 
(1900)  103  Fed.  416  (running  board 
furnished  by  foreman  of  shops  to  a  man 
engaged  in  repairing  a  locomotive  was 
defective)  ;  Sellich  v.  J.  Langdon  &  (7o. 
(1891)  37  N.  Y.  S.  R.  511,  13  N.  Y. 
Supp.  858  (scaffold  erected  where  its 
supports  were  likely  to  be  struck  by  de- 
fendant's wagons) ;  Green  v.  Banta 
(1882)  16  Jones  &  S.  156;  Chicago  &  A. 
R.  Co.  V.  Scwnlan  (1897)  170  111.  106, 
48  N.  E.  826,  affirming  (1896)  67  111. 
App.  621  (foreman  charged  with  duty 
of  erecting  scaffold,  to  be  furnished  in  a 
complete  condition  to  workmen,  held  to 
be  a  vice  principal) ;   Chicago  d  A.  R. 
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Co.  V.  Maroney  (1897)  170  III.  520,  62 
Am.  St.  Rep.  396,  48  N.  E.  953,  affirm- 
ing (1896)  67  111.  App.  618)  ;  McBeath 
V.  Eawle  (1901)  93  111.  App.  212  (stone 
setter  used  scaffold  constructed  by 
the  contractor  for  the  brick  work)  ; 
Haivorth  v.  Seevers  Mfg.  Co.  (1892)  87 
Iowa,  765,  51  N.  W.  68,  62  N.  W.  325 
(employee  superintending  erection  of 
scaffold)  ;  Smft  d  Co.  v.  Wyatt  (1898) 
75  111.  App.  348  (one  injured  by  a  fall 
from  a  scaffold,  caused  by  the  tipping  of 
an  unfastened  ladder,  placed  in  position 
before  the  servant  was  employed  and  di- 
rected to  use  it,  held  to  be  entitled  to  re- 
cover therefor,  although  the  ladder  was 
placed  by  a  fellow  servant)  ;  Whalen  v. 
Centenary  Church  (1876)  62  Mo.  326 
(seems  to  be  based  on  the  nonassigna- 
bility of  the  duty  to  provide  a  safe 
scaffold,  but  the  real  ground  of  the 
decision  is  somewhat  obscure)  ;  Eaworth 
V.  Seevers  Mfg.  Co.  (1892)  87  Iowa,  765, 
51  N.  W.  68,  62  N.  W.  325  (superin- 
tendent of  construction  of  a  building 
held  to  be  a  vice  principal  as  regards 
the  erection  of  a  scaffold)  ;  Brown  v. 
Gilchrist  (1890)  80  Mich.  56,  20  Am. 
St.  Rep.  496,  45  N.  W.  82  (foreman  in- 
trusted with  the  entire  control  of  the 
erection  of  a  scaffold. — injury  was  re- 
ceived after  the  scaffold  was  finished)  ; 
IKansas  City  Car  &  Foundry  Co.  v. 
Sawyer  (1898)  7  Kan.  App.  146,  53  Pac. 
90  (scaffold  already  complete  when 
plaintiff  was  set  to  work  on  it). 

The  same  rule  has  been  applied  in 
some  cases  where  the  servant  was  in- 
jured by  a  scaffold  falling  upon  him. 
Frost  Mfg.  Co.  v.  Smith  (1901)  98  111. 
App.  308,  affirmed  in  (19(12)  197  111. 
253,  64  N.  E.  305;  VacJcer  v.  Yeager 
(1909)  151  111.  App.  144;  ParJchurst  v. 
Stoift  (1903)  31  Ind.  App.  521,  68  N. 
E.  620. 

That  this  was  the  character  of  the 
implied  contract  in  regard  to  such  a 
structure  is  usually  inferable  where  it 
was  erected  by  a  set  of  servants  differ- 
ent from  that  to  which  the  plaintiff  be- 
longed. Chicago  £  A.  R.  Co.  v.  Maroney 
(1897)  170  111.  520,  62  Am.  St.  Ren. 
396,  48  N.  E.  953,  affirming  (1896)  67 
111.  App.  618  (scaffold  built  by  carpen- 
ter for  masons  to  use)  ;  McNamara  v. 
MacDonough  (1894)  102  Cal.  575,  36 
Pac.  941  (carpenter  employed  by  the 
day  by  an  architect  having  the  manage- 
ment of  the  construction  of  a  building 
for  the  owner,  to  erect  a  scaffolding  for 
the  use  of  masons  and  hod  carriers  em- 


ployed in  the  construction  of  the  build- 
ing); Cadden  v.  American  Steel  Barge 
Co.  (1894)  88  Wis.  409,  60  N.  W.  800 
(riveter  upon  the  side  of  a  vessel,  who 
uses  a  scaffold,  is  not  a  fellow  servant 
with  the  scaffold  builders  whom  the 
master  employs  to  adjust  the  scaffold 
for  him,  although  the  former  indicates 
where  it  is  to  be  placed). 

Where,  upon  the  trial  of  a  case,  it  is 
shown  that  a  defendant  had  in  his  em- 
ploy a  crew  of  men,  whose  exclusive 
work  and  duty  it  was  to  put  up  such 
staging  and  scaffolding  as,  from  time  to 
time,  was  needed  for  the  use  of  work- 
men engaged  in  defendant's  general 
work  and  business,  the  presumption 
arises  that  a  staging  found  in  position 
at  the  place  where  a  workman  is  re- 
quired to  perform  his  work,  and  upon 
which  he  is  obliged  to  stand  to  perform 
it,  was  built  by  one  or  more  of  the  sta- 
ging crew,  and,  as  the  men  composing 
such  a  crew  are  not  fellow  servants  of 
men  engaged  in  the  defendant's  general 
work,  any  of  the  latter  may,  if  injured 
by  defects  in  the  staging,  recover  dam- 
ages. Sims  V.  American  Steel  Barge  Go. 
(1894)  56  Minn.  68,  45  Am.  St.  Rep. 
451,  57  N.  W.  322. 

Sometimes  the  circumstance  empha- 
sized is  that  the  scaffold  was  one  erected 
for  permanent  use,  and  is  therefore  dis- 
tinguishable from  one  erected  as  a  part 
of  the  work  merely.  EdvMrd  Hines 
Lumher  Co.  v.  Ligas  (1898)  172  111.  315, 
64  Am.  St.  Rep.  38,  50  N.  E.  225,  af- 
firming (1896)  68  111.  App.  523  (scaf- 
fold erected  for  permanent  use  In  re- 
moving lumber  from  the  top  of  a  pile). 
See  also  cases  cited  in  §  1548,  subd.  1, 
post.  In  Hatton  v.  Hilton  Bridge 
Constr.  Co.  (1901)  167  N.  Y.  590,  60 
N.  E.  1112,  affirming  (1899)  42  App. 
Div.  398,  59  N.  Y.  Supp.  272,  it  was  held 
that  the  defendant  was  answerable  for 
the  omission  of  the  foreman  in  charge 
of  the  erection  of  a  scaffold  to  use  a 
clamp  which,  according  to  the  plans 
furnished  by  the  engineer,  were  to  se- 
cure the  rods  by  which  the  scaffold  was 
suspended.  The  Supreme  Court  took 
the  position  that  it  was  the  duty  of  the 
defendant  not  only  to  prepare  clamps 
which,  if  used,  would  have  prevented 
the  injury,  but  also,  by  a  proper  in- 
spection of  the  work,  to  see  that  they 
were  properly  placed.  The  act  of  the 
foreman  in  omitting  to  use  the  clamps 
was  considered  to  be  negligence  com- 
mitted by  him  in  the  capacity  of  a  vice 
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principal,  that  status  being  ascribed 
to  him  because  he  was  discharging  a 
non-delegable  duty.  It  was  pointed  out 
that  the  authorities  do  not  hold  that  it 
13  the  master's  duty,  even  dui-ing  the 
progress  of  the  work,  to  guard  the 
servant  from  risks  which  are  obvious, 
are  unknown  to  the  servant,  and  require 
mechanical  knowledge  to  detect. 

If  the  scaffold  was  unsafe  for  the 
work  which  the  injured  servant  was  or- 
dered to  do,  the  master  cannot  excuse 
himself  on  the  theory  that  it  was  suffi- 
cient for  the  work  for  whicli  it  was 
originally  erected.  Richards  v.  Hayes 
(1897)  17  App.  Div.  422,  45  N.  Y.  Supp. 
234. 

Sometimes  the  fact  that  the  servants 
deputed  to  erect  the  scaffold  did  not 
possess  sufficient  skill  to  qualify  them 
for  doing  the  work  properly  furnishes 
an  independent  ground  for  compelling 
defendant  to  answer  for  the  injuries 
caused  by  defects  in  the  structure. 
Donnelly  v.  Booth  Bros.  &  H.  I.  Granite 
Co.  (1897)  90  Me.  110,  37  Atl.  874 
(owner  of  quarry,  who  employs  common 
laborers  engaged  in  stowing  stone  posts 
in  a  schooner  to  suspend  a  platform  to 
be  used  in  loading  the  vessel  with  heavy 
stone,  and  to  select  the  gear  by  which 
the  platform  is  suspended,  held  liable 
for  injury  to  another  employee  while  en- 
gaged in  loading  the  vessel,  caused  by 
the  breaking  of  a  defective  rope  selected 
by  them). 

Compare  Brickner  v.  Wew  York  C.  R. 
Co.  (1870)  2  Lans.  506,  as  stated  supra 
in  this  subdivision  of  the  note. 

(f)  Defects  in  other  structures. — The 
delinquent  employees  in  the  following 
cases  were  held  to  be  vice  principals: 
McCam-plell  v.  Ounard  S.  8.  Co.  ( 1893 ) 
69  Hun,  131,  23  N.  Y.  Supp.  477  (omis- 
sion of  dock  superintendent  to  have  the 
wedge-shaped  "mouthpiece"  properly 
fastened  to  the  skid  or  gangplank  upon 
which  tracks  are  drawn  from  a  ship  to 
a  dock  by  stevedores  is  not  a  risk  as- 
sumed by  the  latter ) ;  Welty  v.  Lake 
Superior  Terminal  d  Transfer  R.  Co. 
(1898)  100  Wis.  128,  75  N.  W.  1023 
(servant  who  had  to  climb  a  railway 
semaphore  was  injured  by  its  negligent 
construction)  ;  Van  Dusen  v.  LetelUer 
(1889)  78  Mich.  492,  44  N.  W.  572  (de- 
fects in  lumber-yard  dock,  discoverable 
by  reasonable  care)  ;  Chisholm  v.  New 
Englcmd  Teleph.  &  Teleg.  Co.  (1904) 
185  Mass.  82,  69  N.  E.  1042  (lineman 
injured   by   the   pulling   out   of   a   pin 


driven  into  the  pole,  by  means  of  which 
he  was  climbing  the  pole)  ;  American 
Cotton  Co.  V.  Simmons  (1905)  39  Tex. 
Civ.  App.  189,  87  S.  W.  842  (servant 
injured  by  giving  way  of  framework 
constructed  to  lower  heavy  oil  tank  into 
an  excavation)  ;  Ralph  v.  American 
Bridge  Co.  (1902)  30  Wash.  500,  70 
Pac.  1098  (cleats  nailed  to  beam  and 
used  as  ladder). 

A  gang  of  men  digging  holes  and  set- 
ting the  poles  therein  for  a  telephone 
line  are  not  the  fellow  servants  of  an- 
other gang  stringing  wires  on  the  poles. 
Ault  V.  Nebraska  Teleph.  Co.  ( 1908 )  82 
Neb.  434,  130  Am.  St.  Eep.  686,  118 
N.  W.  73. 

(g)  Unguarded  openings  in  floors, 
etc.— Johnson  v.  Field-Timrber  Co. 
(1898)  171  Mass.  481,  51  N.  E.  18  (no 
guards  furnished  by  employer  for  trap 
door;  coservant,  in  leaving  trap  door 
open,  held  not  to  be,  as  matter  of  law, 
guilty  of  negligence  causing  the  injury). 

(h)    Defective  pipes,   etc Beeson  v. 

Green  Mountain  Gold  Min.  Co.  (1880) 
57  Cal.  20  (defective  pipe  in  mine,  put 
up  by  a  miner  under  the  direction  of  the 
superintendent,  caused  a  fire)  ;  Nixon  v. 
Selhy  Smelting  d  Lead  Co.  (1894)  102 
Cal.  458,  36  Pac.  803  (servant  scalded 
by  the  serving  of  a  rubber  hose  impro- 
vised by  the  foreman  of  the  silver-room 
of  a  smelting  company  for  the  purpose 
of  conveying  acid  into  the  waste  tank). 

The  negligence  of  a  superintendent  in 
turning  steam  into  new  pipes  before 
they  are  in  proper  condition  to  receive 
it  is  a  breach  of  the  non-delegable  duty 
to  provide  a  reasonably  safe  place  of 
work.  Meeker  v.  C.  R.  Remington  &  Son 
Co.  (1901)  62  App.  Biv.  472,  70  N.  Y. 
Supp.  1070.  On  the  first  appeal  recov- 
ery was  denied  on  the  ground  that  the 
superintendent  was  acting  as  a  mere 
servant  in  what  was  done  to  test  the 
pipe. 

(i)  Defective  appliances  for  loading 
and  unloading  vehicles. — Kain  v.  Smith 
(1880)  80  N.  Y.  458  (1881)  25  Hun, 
146  (jigger  used  for  loading  heavy 
wheels  defective  to  the  knowledge  of 
yard  foreman)  ;  Heck  v.  International 
Smokeless  Power  Co.  (1908)  77  N.  J. 
L.  4,  71  Atl.  150  (material  for  skids 
selected  by  superintendent  was  defec- 
tive). 

A  complaint  alleging  that  a  foreman 
selected  unsafe  skids  for  the  purpose  of 
unloading  a  car  has  been  held  not  de- 
murrable.   Great  Northern  R.  Co.  v.  Mo- 
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Laughlin  (1895)  17  C.  C.  A.  330,  44  U. 
S.  App.  189,  70  Fed.  669.  But  in  view 
of  the  cases  cited  in  §  1548,  post,  this 
ruling  can,  it  v/ould  seem,  only  be  sus- 
tained on  the  ground  that  the  negligent 
employee  was  a  vice  principal  by  virtue 
of  his  official  position.  Compare,  how- 
ever, Telander  v.  Sunlin  (1891)  44  Fed. 
664  (note  2,  supra). 

(j)  Defective  locomotives. — Cumier- 
land  d  P.  R.  Co.  v.  State  (1875)  44 
Md.  283  (1876)  45  Md.  229  (agent  for 
purchase  of  locomotive  is  a  vice  princi- 
pal) ;  Krueger  v.  Louisville,  N.  A.  &  C. 
R.  Co.  (1887)  111  Ind.  51,  11  N.  E.  957 
(tender  with  deck  3  or  4  inches  higher 
than  that  of  engine  broke  away  from  en- 
gine in  consequence  of  the  excessive  lost 
motion  thereby  produced,  and  allowed 
plaintifif's  decedent  to  fall  on  the 
track)  ;  Bridges  v.  St.  Louis,  I.  M.  d 
S.  R.  Co.  (1879)  6  Mo.  App.  389  (de- 
fective wheel)  ;  Beach  v.  Bird  £  W. 
Lumber  Co.  (1908)  135  Wis.  550,  116 
N.  W.  245  (engineer  making  repairs  on 
locomotive  at  night,  at  the  request  of 
the  superintendent,  held  to  be  repre- 
sentative of  master). 

(k)  Defective  railway  cars. —  (See 
also  §§  1512-1514,  post. )  Louisville,  E. 
d  St.  L.  Consol.  R.  Co.  v.  Miller  ( 1895 ) 
140  Ind.  685,  40  N.  E.  116;  Chicago  d 
N.  W.  R.  Co.  v.  Jackson  (1870)  55  III. 
492,  8  Am.  Rep.  661;  Missouri  P.  R.  Co. 
V.  James  (1888)  —  lex.  — ,  10  S.  W. 
332;  Redington  v.  New  York,  0.  d  W. 
R.  Co.  (1895)  84  Hun,  231,  32  N.  Y. 
Supp.  535  (cars  too  short  for  the  load  to 
be  placed  on  them)  ;  Toledo,  W.  d  W.  R. 
Co.  V.  Fredericks  (1874)  71  111.  294  (car 
with  too  short  a  drawbar  sent  out)  ; 
Taylor  v.  Missouri  P.  R.  Co.  (1891)  — 
Mo.  — ,  16  S.  W.  206  (defective  coupling 
furnished)  ;  Troxler  v.  Southern  R.  Co. 
(1899)  124  N.  C.  189,  44  L.R.A.  313, 
70  Am.  St.  Rep.  580,  32  S.  E.  550  (de- 
fective couplings)  ;  Griffin  v.  Boston  d 
A.  R.  Co.  ( 1889 )  148  Mass.  143,  1  L.R.A. 
698,  12  Am.  St.  Rep.  526,  19  N.  E.  166 
(suitable  links  for  coupling  cars  not 
furnished  in  sufficient  number)  ;  Mcln- 
tyre  v.  Boston  d  M.  R.  Go.  (1895)  163 
Mass.  189,  39  N.  E.  1012  (not  enough 
for  a  railway  company  to  furnish  suit- 
able lumber  for  side  stakes  on  flat 
cars)  ;  Permsylvania  R.  Co.  v.  La  Rue 
(1897)  27  C.  C.  A.  363,  55  U.  S.  App. 
20,  81  Fed.  148  (standards  used  for  re- 
taining timber  on  flat  car  deemed  to  be 
part  of  its  equipment,  in  such  a  sense 
that  the  duty  to  select  proper  ones  is 


non-delegable ) ,  followed  in  Port  Blake- 
ly  Mill  Co.  V.  Garrett  (1899)  38  C.  C. 
A.  342,  97  Fed.  537;  Bushby  v.  New 
York,  L.  E.  &  W.  R.  Go.  (1887)  107  N. 
Y.  374,  1  Am.  St.  Rep.  844,  14  N.  E. 
407  (servant,  charged  with  duty  of 
furnishing  side  stakes  for  a  lumber  car, 
held  to  be  a  vice  principal)  ;  Dougherty 
V.  Rome,  W.  d  0.  R.  Go.  (1892)  45  N.  Y. 
S.  R.  154,  18  N.  Y.  Supp.  841  (counsel 
for  defendant  had  agreed  that  whatever 
was  done  to  lengthen  the  drop  stakes 
was  merely  part  of  the  operation  of 
loading  the  car.  See  §  1540,  note  1, 
subd.  (c),  post);  Indiana,  I.  d  1.  R. 
Go.  V.  Snyder  (1895)  140  Ind.  647,  39 
N.  E.  912  (timber  known  to  be  unsuit- 
able put  in  handle  of  hand  car)  ;  Roche 
V.  Denver  d  R.  G.  R.  Go.  (1903)  19  Colo. 
App.  204,  73  Pac.  880  (car  and  load 
together  held  to  be  appliance)  ;  Roche  v. 
Denver  d  R.  Q.  R.  Go.  (1903)  19  Colo. 
App.  204,  73  Pac.  880  (defective  coup; 
ling)  ;  McLean  v.  Pere  Marquette  R. 
Co.  (1904)  137  Mich.  482,  100  N.  W. 
748  (station  agent  charged  with  dutj 
of  selecting  proper  cars  for  transport 
ing  mill  refuse  held  to  be  a  vice  prin 
cipal)  ;  Norfolk  d  W.  R.  Co.  v.  PhilUpi, 
(1902)   100  Va.  362,  41  S.  E.  726. 

A  barn  man  of  a  street  car  company, 
who  is  charged  with  the  duty  of  sub- 
stituting a,  perfect  car  for  one  whicli 
has  become  disabled  during  a  run,  rep- 
resents the  company  so  far  as  the  selec- 
tion of  the  car  and  its  fittings  is  con- 
cerned, and  is  not  a  fellow  servant  of 
conductors  on  the  road.  Chicago  Union 
Traction  Co.  v.  Sawusch  ( 1905 )  218  111. 
130,  1  L.R.A.(N.S.)  670,  75  N.  E.  797, 
affirming    (1905)    119  111.  App.  349. 

On  the  ground  that  a  conductor  was  a 
vice  principal  as  regards  the  duty  of 
providing  a  safe  and  suitable  car  for  la- 
borers who  were  being  conveyed  from 
the  place  of  their  work,  a  railway  com- 
pany has  been  held  liable  for  injuries 
received  by  a  laborer,  owing  to  the  fail- 
ure of  the  conductor  to  fasten  a  gate 
on  the  platform  of  a  car,  as  the  rules  of 
the  company  required.  Pendergast  v. 
Union  R.  Co.  (1896)  10  App.  Div.  207, 
41  N.  Y.  Supp.  927.  But  it  is  difficult 
to  see  how  this  decision  can  be  sustained 
without  breaking  in  upon  the  rule  that 
the  master  is  not  liable  where  the  proxi- 
mate cause  of  the  injury  was  the  negli- 
gence of  a  fellow  servant  in  respect  to 
a  detail  of  the  work.    See  next  chapter. 

( 1 )  Defective  ladders. — Ryan  v.  Miller 
(1883)  12  Daly,  77;  Reid  v.  Hans  Rees' 
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*'<»is  Co.  (1911)  155  N.  C.  230,  71  S.  E. 
515;  Carr  v.  General  Fire  Extinguisher 
Co.   (1909)  224  Pa.  346,  73  Atl.  432. 

( m )  DefeoPive  ropes,  rigging,  etc. — In- 
diana Oar  Go.  v.  Parker  (1885)  100 
Ind.  181  (defective  rope — condition 
inown  to  foreman)  ;  Thomas  v.  Ann 
Arbor  R.  Go.  (1897)  114  Mich.  59,  72  N. 
W.  40  (defective  stock  of  rope  selected)  ; 
The  Julia  Fowler  (1892)  49  Fed.  277 
(defective  rope  used  by  chief  officer  of 
ship  to  suspend  a  triangle)  ;  Lund  v. 
Horsey  Lumber  Co.  (1890)  "41  Fed.  202 
(foreman  furnished  defective  rope  and 
tackle)  ;  The  Nbrioay  v.  Jensen  (1869) 
52  111.  373  (defective  rigging  furnished 
ior  a  ship)  ;  McElligott  v.  Randolph 
(1891)  61  Conn.  157,  29  Am.  St.  Rep. 
181,  22  Atl.  1094  (defective  rope); 
Frescott  v.  Ball  Engine  Co.  (1896)  176 
Pa.  459,  53  Am.  St.  Rep.  683,  35  Atl. 
224  (master  held  liable  for  negligence 
of  rigger  charged  with  the  duty  of  keep- 
ing a  supply  of  ropes  from  which  a 
selection  may  be  made)  ;  Lower  v.  Whit- 
ney Bros.  Go.  (1911)  147  Wis.  41,  132 
N.  W.  588  (defective  head-rope  fur- 
nished tugboat). 

See  also  subd.  ( f ) ,  supra,  and  the  fol- 
lowing subd. 

(n)  Defective  hoisting  apparatus. — 
Biggins  v.  Williams  (1896)  114  Cal. 
176,  45  Pao.  104  (foreman  left  out  a 
peg  from  a  pin  holding  apparatus  in 
place)  ;  Leonard  v.  Kinnare  (1898)  174 
111.  532,  51  N.  E.  688,  affirming  (1897) 
75  111.  App.  145  (block  and  tackle  im- 
properly constructed  by  defendant's  fore- 
man) ;  Blomquist  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1895)  60  Minn.  426,  62  N. 
W.  818  (derrick  negligently  construct- 
ed) ;  Houston  v.  Brush  (1894)  66  Vt. 
331,  29  Atl.  380  (pin  securing  wheel  of 
tackle  block  was  not  properly  fastened )  ; 
Terrell  Compress  Co.  v.  Arringion 
(1898)  —  Tex.  Civ.  App.  — ,  48  S.  W. 
59  (greasy  plank  furnished  for  hoisting 
purposes)  ;  Beresford  v.  American  Goal 
€o.  (1904)  124  Iowa,  34,  70  L.E.A.256, 
■98  N.  W.  902  (superintendent  himself 
attempted  to  run  elevator)  ;  Costello  v. 
Frankman  (1906)  97  Minn.  522,  107 
TSr.  W.  739  (pulley  block  unsafe)  ;  Par- 
lett  V.  Durm  (1904)  102  Va.  459,  46  S. 
E.  467  and  Hamlin  v.  Lanquist  d  I.  Go. 
(1910)  111  Minn.  491,  127  N.  W.  490, 
20  Ann.  Cas.  893  (defective  derrick); 
Sarno  v.  Atla/ntic  Stevedoring  Co. 
(1901)  66  App.  Div.  611,  74  N.  Y.  Supp. 
578    (defective  guy) ;   Ball  v.  Megrath 


(1906)  43  Wash.  107,  86  Pac.  382  (der- 
rick not  properly  anchored). 

(o)  Other  defects  in  machinery. — 
Donahue  v.  Brown  (1891)  154  Mass.  21, 
27  N.  E.  675  (machinery  not  prepared 
or  arranged  properly,  so  as  to  guard 
against  the  danger  of  its  starting  of  it- 
self )  ;  Sanborn  v.  Madera  Flume  2  Trad- 
ing Co.  (1886)  70  Cal.  261,  11  Pac.  710 
(appliance  called  a  "sword,"  used  for 
keeping  open  the  channel  made  by  a 
circular  saw  as  the  log  moves  onward, 
was  known  by  the  mechanic  who 
fashioned  it  to  be  unsafe)  ;  Hall  v.  Em- 
erson-Stevens Mfg.  Co.  (1900)  94  Me. 
445,  47  Atl.  924  (grindstone  not  proper- 
ly adjusted);  Stimper  v.  Fuchs  &  h. 
Mfg.  Go.  (1898)  26  App.  Div.  333,  49 
N.  y.  Supp.  785,  affirmed  in  (1900)  161 
N.  Y.  636,  57  N.  E.  1125  (pump  fell 
apart  because  not  properly  secured)  ; 
Stephens  v.  Pacific  Electric  R.  Go. 
(1911)  16  Cal.  App.  512,  117  Pac.  559 
(electric  motor  not  properly  equipped)  ; 
L'Hote  V.  S.  B.  Dibble  Lumber  Go. 
(1909)  203  Mass.  294,  89  N.  E.  532 
(saw  without  gauge  adjusted)  )  La 
Doucre  v.  Nickel  (1911)  115  Minn.  40, 
131  N.  W.  852  (appliance  for  catching 
rivets);  Hazzard  v.  State  (1905)  108 
App.  Div.  119,  95  N".  Y.  Supp.  1103 
(defective  gearing  operating  pile  driv- 
er) ;  Huber  v.  Whale  Greek  Iron  Works 
(1908)  125  App.  Div.  184,  109  N.  Y. 
Supp.  177  (defective  emery  wheel)  ; 
Porter  v.  American  Bridge  Go.  (1908) 
127  App.  Div.  1,  111  N.  Y.  Supp.  119 
(defect  in  bolt  fastening  clamps  on  car- 
rying crane) ;  Virginia  d  N.  0.  Wheel 
Go.  V.  Harris  (1905)  103  Va.  708,  49 
S.  E.  991  (defective  saw). 

The  millwright  who  has  put  up  shaft- 
ing in  a  factory-  is  not  the  fellow  serv- 
ant of  an  oiler  subsequently  at  work  on 
the  machinery.  Lininger  v.  Westing- 
house  Air  Brake  Co.  (1904)  210  Pa.  62, 
59  Atl.  430. 

(p)  Additional  eases  recognizing  the 
general  principle  are  the  following. — 
Bosworth  V.  Rogers  (1897)  27  C.  C.  A. 
385,  53  U.  S.  App.  620,  82  Fed.  975; 
Hermanek  v.  Chicago  <&■  N.  W.  R.  Co. 
(1911)  108  C.  C.  A.  254,  186  Fed.  142; 
Oak  Leaf  Mill  Co.  v.  Smith  (1911)  98 
Ark.  34,  135  S.  W.  333;  Mullin  v.  Cali- 
fornia Horseshoe  Co.  (1894)  105  Cal. 
77,  38  Pac.  335;  Ball  v.  Marshutz 
(1903)  138  Cal.  522,  71  Pac.  692;  Wells 
V.  Goe  (1886)  9  Colo.  159,  11  Pac.  50; 
Girard  v.  Grosvenordale  (1909)  82 
Conn.    271,    73    Atl.    747;    Herbert   v. 
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negligent  in  furnishing  defective  materials,  it  must  be  shown  that 

Northern  P.  R.  Co.  (IS82)  3  Dak.  38,  13  Corp.    (1851)    9   Gush.   112;   Seaver  v. 

N.  W.  349;  Mackey  V.  Baltimore  d  P.  R.  Boston  £   M.  R.   Co.    (1860)    14   Gray, 

Co.   (1890)  8  Mackey,  282;  McCauley  v.  466;  Rice  v.  King  Philip  Mills   (1887) 

Southern  R.  Co.    (1897)   10  App.  D.  C.  144  Mass.  229,  59  Am.  Rep.  80,  11  N.  E. 

560;  Fitusimmons  v.  A.  J.  Cesery  v.  Go.  101;  Moynihan  v.  Hills  Co.   (1888)   146 

(1911)   61  Fla.  199,  55  So.  465;  South-  Mass.  586,  4  Am.  St.  Rep.  348,  16  N.  E. 

em  Bauxite  Min.  dc  Mfg.  Co.  v.  Fuller  574;  Littlefield  v.  Edward  P.  Allis  Co. 

(1902)    116  Ga.  695,  43  S.  E.  64;   Chi-  (1900)    177  Mass.   151,   58   N.   E.   692; 

cago,  B.  <£  Q.  R.  Co.  y.  Avery  (1884)  109  Ellis  v.  Thayer   (1903)    183  Mass.  309, 

111.  314;   Norton  v.  Volzke   (1895)    158  67  N.  B.   325;    Mahoney  v.  Bay  State 

111.  402,  49  Am.  St.  Rep.  167,  41  N.  E.  Pink  Granite  Co.   (1903)  184  Mass.  287, 

1085;  Hess  v.  Rosenthal  (1896)  160  111.  68  N.  E.  234;  Lammi  v.  Milford  Pink 

621,    43    N.    E.    743;    Ide   v.    Fratchnr  Granite  Quarries  (1907)  196  Mass.  336, 

(1902)  104  111.  552,  62  N.  E.  814;  Nord-  82  N.  E.  26;  Lundergan  v.  Graustein  <€ 
haus  V.  Vandalia  R.  Co.  (1909)  242  111.  Co.  (1909)  203  Mass.  532,  89  N.  E.  1034 
166,  89  N.  E.  974,  (affirming  judgment  (harness)  ;  Ruddy  v.  George  F.  Blake 
(1909)  147  111.  App.  274;  Kewwnee  Boil-  Mfg.  Co.  (1910)  205  Mass.  172,  91  N.  E. 
er  Co.  V.  Erickson  (1898)  78  111.  App.  310;  Harrison  v.  Detroit  L.  c6  N.  R.  Go. 
35;  Kru^ger  v.  Lowisville,  N.  A.  &  C.  R.  (1890)  79  Mich.  409,  19  Am.  St.  Rep. 
Co.  (1887)  111  Ind.  51,  11  N.  E.  957;  180,  7  L.R.A.  623,  44  N.  W.  1034;  Rouas 
Pennsylvania  Go.  v.  Whitcomb  (1887)  v.  Blodgett  <&  D.  Lumber  Go.  (1893)  94 
111  Ind.  212,  12  N.  E.  380;  Louisville,  N.  Mich.  607,  54  N.  W.  492;  Geller  v.  Bris- 
A.&G.R.  Co. \. Graham  (1890)  124  Ind.  coe  Mfg.  Go.  (1904)  136  Mich.  330,  99 
89,  24  N.  E.  668;  Nail  v.  Louisville,  N.  N.  W.  281  (water  cooler)  ;  Potvin  v. 
A.  d  C.  R.  Go.  (1891)  129  Ind.  260,  West  Bay  City  Shipbuilding  Go.  (1909) 
28  N.  E.  183,  611;  Louisville.  E.  &  St.  156  Mich.  201,  120  N.  W.  613;  Orso  v. 
L.  Gonsol.  R.  Go.  v.  Miller  (1895)  140  Great  Lakes  Engineering  Works  (1911) 
Ind.  685,  40  N.  E.  116;  Baltimore  c§  0.  164  Mich.  568,  129  N.  W.  673;  Brown 
S.  W.  R.  Go.  V.  Walker  (1908)  41  Ind.  v.  Winona  &  St.  P.  R.  Co.  (1880)  27 
App.  588,  84  N.  E.  730;  Fink  v.  Des  Minn.  162,  38  Am.  Rep.  285,  6  N.  W. 
Moines  Ice  Go.  (1892)  84  Iowa,  321,  51  484;  Kelly  v.  Erie  Teleg.  &  Teleph.  Co. 
N.  W.  155;  McGuire  v.  Waterloo  <£•  (1885)  34  Minn.  321,  25  N.  W.  706; 
C.  F.  Union  Mill  Co.  (1907)  137  Iowa,  Bradford  v.  Taylor  (1905)  85  Miss.  409, 
447,  113  N.  W.  850;  Winslow  v.  Com-  37  So.  812;  Harper  v.  Indianapolis  & 
mercial  BUg.  Co.  (1910)  147  Iowa,  238,  St.  L.  R.  Co.  (1871)  47  Mo.  567,  4  Am. 
28  L.R.A.(N.S.)  563,  124  N.  W.  320,  Rep.  353;  Jones  v.  St.  Louis,  N.  &  P. 
opinion  modified  on  rehearing  (1910)  28  Packet  Co.  (1890)  43  Mo.  App.  398; 
L.R.A.(N.S.)  566,  126  N.  W.  173;  Kel-  Day  v.  Emery,  Bird,  Thayer  Dry  Goods 
ley  V.  Ryus  (1892)  48  Kan.  120,  29  Pac.  Go.  (1905)  114  Mo.  App.  479,  89  S.  W. 
144;    Good-Eye    Min.    Co.   v.   Robinson  903;   Moore  v.  Royal  Lead  t6  Zinc  Co. 

(1903)  67  Kan.  510,  73  Pac.  102;  Ca.r-  (1907)  125  Mo.  App.  393,  102  S.  W. 
illo  V.  United  States  Constr.  d  Finance  616;  Gregory  v.  Chicago,  M.  &  St.  P.  R. 
Go.  (1910)  81  Kan.  823,  106  Pac.  1050;  Co.  (1911)  42  Mont.  551,  113  Pac.  1123; 
Vandyke  v.  Memphis,  N.  0.  &  G.  Packet  Maher  v.  Thropp  (1896)  59  N.  J.  L.  186, 
Go.  (1903)  24  Ky.  L.  Rep.  1283,  71  S.  35  Atl.  1057;  Cole  v.  Warren.  Mfg.  Co. 
W.  441;  Angel  v.  Jellico  Coal  Min.  Co.  (1899)  63  N.  J.  L.  626,  44  Atl.  647; 
(1903)  115  Ky.  728,  74  S.  W.  714;  Enright  v.  Oliver  &  Burr  (1903)  69  N. 
Eastern  Kentucky  Home  Teleph.  Co.  v.  J.  L.  357,  101  Am.  St.  Rep.  710,  55  Atl. 
Mellon  (1909)  —  Ky.  — ,  116  S.  W.  277:  Kane  v.  Babcock  &  W.  Go.  (1907) 
709;  Allen  v.  Cincinnati,  N.  0.  &  T.  P.  75  N.  J.  L.  698,  67  Atl.  1014;  Laragay 
R.  Go.  (1911)  143  Ky.  723,  137  S.  W.  v.  East  Jersey  Pipe  Go.  (1909)  77  N".  J. 
230;  Stuche  v.  Orleans  R.  Co.  (1897)  Jj.  516,  12  Atl.  i7;  Ford  v.  Lyons  (1886) 
50  La.  Ann.  188,  23  So.  342;  Bernheim'  41  Hun,  512;  Bernardi  v.  New  York  G. 
er  Bros  v.  Eager  (1908)  108  Md.  551,  d  H.  R.  R.  Co.  (1894)  78  Hun,  454,  29 
129  Am.  St.  Rep.  458,  70  Atl.  91 ;  Man-  N.  Y.  Supp.  230 ;  O'Donnell  v.  East 
uel  V.  Cumberland  (1909)  111  Md.  196,  River  Gas  Co.  (1895)  91  Hun,  184,  36 
73  Atl.  705;   King  v.  Boston  d  W.  R.  N.  Y.  Supp.  288;  Benzing  v. 
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such  employee  was  authorized  to  supply  the  materials  which  caused 
the  injury.* 


d  Sons  (1886)  101  N.  Y.  547,  5  N.  E. 
449 ;  Soiolina  v.  Erie  Preserving  Co. 
(1896)  7  App.  Div.  417,  39  N.  Y.  Supp. 
916;  Hoelter  v.  McDonald  (1902)  82 
App.  Div.  423,  81  N.  Y.  Supp.  616; 
Duggan  v.  Phelps  (1903)  82  App.  Div. 
509,  81  N.  Y.  Supp.  916;  Bazzard  v. 
State  (1905)  108  App.  Div.  119,  95  N. 
Y.  Supp.  1103;  Johnson  v.  Terry  £  T. 
Go.  (1906)  113  App.  Div.  762,  99  N.  Y. 
Supp.  375;  Palmijiano  v.  Hyde-MoFar- 
lin  Co.  (1908)  126  App.  Div.  221,  110 
N.  Y.  Supp.  368,  affirmed  in  (1909)  194 
N.  Y.  524,  87  N.  E.  1124;  Blumquist  v. 
Snare  &  T.  Go.  (1909)  135  App.  Div. 
709,  119  N.  Y.  Supp.  728,  affirmed  in 
(1911)  200  N.  Y.  595,  94  N.  E.  1092; 
Schulz  V.  Rohe  (1893)  4  Misc.  384,  24 
N.  Y.  Supp.  118;  Gorrigan  v.  Oceanic 
Steam,  Nav.  Co.  (1905)  47  Misc.  368, 
94  N.  Y.  Supp.  19;  Shives  v.  Eno  Cot- 
ton Mills  (1909)  151  N.  C.  290,  66  S. 
E.  141;  Mercer  v.  Atlantic  Coast  Line 
R.  Co.  (1911)  154  N.  C.  399,  70  S.  E. 
742,  Ann.  Gas.  1912A,  1002;  LoMg  v. 
Bailes  (1910)  19  N.  D.  582,  125  N.  W. 
891;  Schiglizzo  v.  Dunn  (1905)  211  Pa. 
253,  107  Am.  St.  Rep.  567,  60  Atl.  724; 
Grandall  v.  Stafford  Mfg.  Co.  (1902)  24 
E.  I.  555,  54  Atl.  52 ;  Vartanian  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1903)  25  R. 
I.  398,  56  Atl.  184;  Carr  v.  American 
Locomotive  Co.  (1908)  29  R.  I.  276, 
70  Atl.  196;  Cole  v.  Davis  Automobile 
Go.  (1909)  29  R.  I.  606,  73  Atl.  374; 
Gunter  v.  Graniteville  Mfg.  Co.  (1882) 
18  S.  0.  274,  44  Am.  Rep.  573;  Galves- 
ton, H.  <{  S.  A.  R.  Co.  V.  Whisenhunt 
(1904)  36  Tex.  Civ.  App.  135,  81  S.  W. 
332;  Commerce  Mill.  &  Grain  Co.  v. 
Gowan  (1907)  —  Tex.  Civ.  App.  — , 
104  S.  W.  916;  Vaillancourt  v.  Grand 
Trunk  B.  Co.  (1909)  82  Vt.  416,  74 
Atl.  99;  Ogle  v.  Jones  (1897)  16  Wash. 
319,  47  Pac.  747;  Qaudie  v.  'Northern 
Lumber  Co.  (1904)  34  Wash.  34',  74 
Pac.  1009 ;  Jackson  v.  Danaher  Lumber 
Co.  (1909)  53  Wash.  596,  102  Pac.  416; 
McKenzie  v.  North  Coast  Colliery  Go. 
(1909)  55  Wash.  495,  28  L.R.A.(N.S.) 
1244,  104  Pac.  801;  Hall  v.  Northwest 
Lumber  Go.  (1910)  61  Wash.  351,  112 
Pac.  369;  Ponelli  v.  Seattle  Steel  Co. 
(1911)  64  Wash.  269,  116  Pac.  864; 
Dumas  v.  Walville  Lumber  Go.  (1911) 
64  Wash.  381,  116  Pac.  1091;  Goshorn 
V.  Wheeling  Mold  &  Foundry  Co.  (1909) 


65  W.  Va.  250,  64  S.  E.  22 ;  Baum^ann  v. 
C.  Reiss  Coal  Go.  (1903)  118  Wis.  330, 
95  N.  W.  139;  Driscoll  v.  AlUs-Chalm.ers 
Co.  (1911)  144  Wis.  451,  129  N.  W. 
401;  compare  also  the  Maryland  cases 
cited  in  §  1458,  ante. 

8  Choctaw  Electric  Co.  v.  Clark 
(1911)  28  Okla.  399,  114  Pac.  730; 
Moppin  V.  Worcester  (1885)  140  Mass. 
223,  2  N.  E.  779.  In  the  latter  case 
the  committee  on  highways  of  a  city  di- 
reoted  the  commissioner  to  erect  a 
building  to  be  used  to  contain  a  ma- 
chine for  crushing  stone  for  the  high- 
ways of  a  city.  The  commissioners  em- 
ployed A,  a  master  builder,  to  furnish 
the  labor  and  tools  required  in  the  erec- 
tion of  the  building.  The  city  paid  A 
and  the  men  employed  by  him  for  their 
services,  and  furnished  all  the  materials 
used  In  the  erection  of  the  building.  A 
directed  B,  one  of  the  men  employed  by 
him,  to  erect  a  staging  for  the  purpose 
of  shingling  the  roof  of  the  building, 
and  to  use  therefor  certain  brackets 
which  belonged  to  A.  B  used  the  brack- 
ets for  the  support  of  the  staging.  One 
of  the  brackets,  being  defective,  broke, 
and  the  staging  upon  which  C  was 
working  fell,  and  he  was  injured.  Held, 
that  C  could  not  maintain  an  action 
against  the  city  for  his  injury.  The 
court  said:  "It  is  argued  that  Gates, 
in  supplying  the  defective  brackets,  act- 
ed as  the  agent  of  the  defendant  in  fur- 
nishing materials,  and  not  as  its  serv- 
ant to  construct  the  staging,  and  was 
not,  in  that  respect,  a  fellow  servant 
with  the  plaintiff.  But  Gates  had  no 
authority  from  the  defendant  to  furnish 
materials  for  it,  and  it  was  not  as  its 
agent  for  that  purpose  that  he  used  his 
own  brackets  to  support  the  staging. 
If  not  strictly  tools  required  to  be  fur- 
nished by  him,  they  are  implements  pre- 
pared and  kept  by  him  for  the  purpose 
of  supporting  stagings,  which  he  might 
use  under  his  contract  with  the  defend- 
ant. He  had  no  other  authority  from 
the  defendant  for  furnishing  them.  The 
defendant  employed  him  to  furnish  the 
labor  and  tools  in  the  erection  of  the 
building  from  materials  to  be  furnished 
by  the  defendant,  and  it  provided  for 
furnishing  all  materials  needed.  The 
negligence  which  the  evidence  tends  to 
prove  is  that  of  servants  in  constructing 
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an  unsafe  staging,  and  not  that  of  the 
master  in  not  furnishing  proper  ma- 
terials." 

In  Kimmer  v.  Weber  (1897)  151  N. 
Y.  417,  56  Am.  St.  Rep.  630,  45  N.  E. 
SCO,  one  of  the  grounds  on  which  re- 
•covery  was  denied  was  that  it  was  not 
shown  that  the  plumbers'  scaffold, 
which  gave  way,  was  only  part  of  the 
material  furnished  by  the  defendants 
•or  the  foreman,  or  that  they  contemplat- 
ed the  use  of  it  for  the  purpose  to  which 
it  was  put. 

In  Keenan  v.  New  York,  L.  E.  d  W. 
M.  Cp.    (1895)    145  N.  Y.  190,  45  Am. 
St.   Rep.   604,   39   N.  E.   711,   where   a 
foreman  of  car  repairers  was  held  not 
to  be   a  vice  principal    in   directing  a 
subordinate  to  go  on  a  track  not  ordi- 
narily used  for  repairing  purposes  and 
not  protected  by  any  rules,  for  the  pur- 
pose of  getting  a  car  spring  which  he 
needed  in  his  work,  the  court  said:     "It 
is  admitted  by  the  learned  counsel  for 
the  appellant  that  there  is  no  direct  evi- 
■dence  in  the  case  showing  that  it  was 
nnj   part   of   Tracy's   duty    to    furnish 
materials  required  by  the  workmen  un- 
der him,  but  he  insists  tliat  the  defend- 
ant having  failed  to  designate  any  one 
person  whose  duty  it  should  be  to  bor- 
row springs   from  other  cars  for  tem- 
porary   use,    and    still    continuing    the 
business   of   car  repairing,   it  not  only 
acquiesced  in  the  gang  foreman  procur- 
■Mig  such   materials,   but  impliedly   au- 
thorized them  to  procure  them  wherever 
they  could.    The  appellant's  counsel  also 
admits  that  Tracy  was  the  fellow  serv- 
ant of  the  intestate   in  everything  ex- 
cept in  the  performance  of  a  duty  which 
the   law   imposed   upon   the   defendant, 
'Viz.,  procuring  materials  for  use.     We 
are   unable   to   adopt   these   views.      It 
would  lead  to  the  establishment  of  an 
•exceedingly  unsafe  rule  to  hold  that  a 
^ang  boss  over  forty  or  fifty  men  could, 
without  direct  authority  from  the  com- 
pany, change  the  safe  and  proper  rules 
in  pursuance  of  which  the  work  in  the 
repair  yards  was  conducted,  and  direct 
workmen  to  prosecute  their  labors  under 
•cars  standing  on  tracks  other  than  the 
regular    duly-protected    repair    tracks. 
Tracy  was  in  no  legal  sense  the  repre- 
sentative of  the  defendant  when  he  sug- 
gested to  the  intestate  that  he  should 
procure  a  spring  from  a  car  standing  on 
track  No.   8;   he  was  a  fellow  servant 
making   a  very  unwise  and   dangerous 
suggestion." 


In  Callaway  v.  Allen  (1894)  12  C.  C. 
A.  114,  24  U.  S.  App.  388,  64  Fed.  297, 
a  master  was  declared  not  to  be  liable 
for  an  injury  to  an  employee  through 
the  failure  of  an  additional  device  pro- 
vided by  the  employees  in  violation  of 
the    orders   of  the   superintendent,    for 
the  purpose  of  making  the  work  easier 
to  themselves,  although  the  ground  of 
his  prohibition  was  that  it  was  a  hin- 
drance to  the  w;ork,  and  not  that  it  was 
unsafe.     "As  we  understand  the  conten- 
tion of  the  appellee,"  said  the  court,  "it 
is  this:      That  it  is  the  absolute  duty 
of  the  master  to  furnish  safe  and  suit- 
able   machinery    and    appliances;    that 
this  duty  cannot  be  delegated ;  and  that, 
therefore,  when  the  foremen,  Thompson 
and  Anderson,  constructed  this  danger- 
ous   device,    and   used    it,    the    receiver 
became  liable  for  its  use,  though  it  was 
wholly   unknown    to   him,    and   neither 
himself  nor  his  general  superintendent, 
nor  superintendent  of  bridges  and  build- 
ings, had  provided  it,  or  authorized  its 
use.     This  contention,  we  think,  is  not 
maintainable.      A   railroad   corporation 
must  act  through  its  agents,  and  where 
a  railroad  is  in  the  hands  of  a  receiver, 
the    receiver    represents    the    company, 
and  acts  through  its  agents  in  the  same 
way.     Of  course,  the  receiver  must  use 
all  reasonable  care  to  provide  suitable 
machinery.    The  evidence  shows  that  he 
did  so  provide  in  this    case.     The    em- 
ployees,   however,    were     not     satisfied 
with  it;   and  they  themselves  provided 
something  in  addition  that  would  malce 
the  work  of  lifting  timbers  easier  for 
them,  though  the  evidence  showed  that 
it  was  rather  a  hindrance  than  a  help 
to  the  progress  of  the  work.     It  is  true 
the  superintendent  of  bridges  knew  that 
this  device  had  been  used,  and  its  use 
had  been  forbidden  by  him;  and  he  had 
very  recently  told  foreman  Anderson  to 
throw  it  away,  and  that  if  he  used  it 
he  should  hold  him  responsible.     .     .     . 
The  objection  to  its  use  seemed  to  be 
founded  wholly  upon  its  want  of  effec- 
tiveness in  aiding  the  work.     No  sug- 
gestion  was   made   by   Johnson   or   the 
men  that  it  was   not  safe.     The  most 
that  can  be  said  of  the  superintendent 
is  that  he  did  not  succeed  in  stopping 
the  use  of  the  device.     Probably  his  ob- 
jection that  it  retarded  the  work  may 
have  been  the  reason  why  the  men  after- 
wards tried  to  carry  three  stringers  at 
a  time  instead  of  one  and  two,  as  they 
had   done  before.      We   do    not    think. 
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1498.  [568]  Duty  to  see  that  the  inorganic  instrumentalities  are 
maintained  in  a  suitable  condition  for  the  work  to  be  done  held  to 
be  non- delegable. — Most  of  the  courts  which  apply  the  doctrine  illus- 
trated by  the  decisions  cited  under  the  last  section  have  also  adopted 
the  doctrine  that  from  the  moment  an  instrumentality  is,  or  by  the 
■exercise  of  reasonable  care  might  have  been,  known  to  be  defective,  an 
absolute  duty  on  the  master's  part  arises  either  to  remedy  the  defect 
or  to  cease  using  the  instrumentality.^  This  principle  may  be  ex- 
pressed in  the  form  that  the  duty  of  furnishing  suitable  and  safe 
instrumentalities  for  the  use  of  the  servants  includes  the  duty  of 
maintaining  them  in  safe  condition,^  or  that  the  duty  to  provide  safe 
instrumentalities  is  a  continuous  one.' 

It  follows,  therefore,  that  the  defense  of  common  employment  is 
not  available  where  the  defects  which  caused  the  injury  would  not 
have  existed,  if  the  servant  whose  appropriate  function  it  was  to  keep 
the  defective  instrumentality  up  to  the  legal  standard  of  safety  and 
■efficiency  had  adequately  discharged  his  duty.*     The  master  must, 

Tinder  the  circumstances,  that    the    re-  master   is   liable,   even   though  he  may 

ceiver  should  be  held  liable  for  the  use  have  intrusted  the  performance  of  such 

of  this  device.     He  neither  furnished  it,  duties    to    subordinates,     by    whatever 

nor   authorized   its   use.     It   could  not  name   they  may   be   called,    and    even 

be  expected  that  he  or  the  superintend-  though  the  master  may  have  exercised 

ent  should  be  present  at  all  times  and  due  care  in  the  selection  of  such  sub- 

at  all  places  to  see  that  such  a  device  ordinates."    Gunter  v.  Gramiteville  Mfg. 

was  not  used,  or  that  they  should  take  Co.   (1882)    18  S.  C.  274,  44  Am.  Rep. 

means  to  destroy  it,  or  prevent  its  use  573. 

■fay  force.     The  orders   of   the  superin-       The  non-delegable  quality  of  the  duty 

tendent  were  disobeyed  and  his  wishes  to  discontinue  the  use  of  instrumentali- 

disregarded  by  the  employees,  and  the  ties  known  to  be  defective  is  seldom  ad- 

lesponsibility  for  its  use    should    rest  verted  to  explicitly.     See  Indiana  Car 

■with  them."  Co.   v.  Parker    (1885)    100    Ind.     181; 

1 A    master    is    "equally    chargeable,  Doing    v.    "New  York,  0.  d  W.  R.   Co. 

whether  the  negligence  was  in  original-  (1897)    151  N.  Y.  579,  45  N.  E.   1028 

ly  failing  to  provide,  or  in  afterwards  (duty  to  abandon  a  dangerous  system). 

failing   to  keep    its   machinery   in   safe  But  the  predication  of  such  a  quality 

condition."    Ford   v.   Fitchhurg  R.    Co.  is    so    obviously   a   necessary    corollary 

(1872)    110  Mass.  240,    14    Am.    Rep.  of  the  existence  of  a  duty  as  to  main- 

598.     Quoted  with  approval   in  Hough  tenance,  that  specific  authority  for  it  is 

V.  Texas  &  P.  R.  Co.   (1879)   100  U.  S.  scarcely  required. 
213,  25  L.  ed.  612.  2  "Repairing"  is,  in  a  sense,  "furnish- 

"It  is  well  settled  that  it  is  the  duty  ing."     Tiemey  v.  Minneapolis  d  St.  L. 

of  the  master  to  provide  suitable  and  R.   Co.    (1885)    33   Minn.   311,  53   Am. 

safe  machinery  and  appliances  for  the  Rep.  35,  23  N.  W.  229. 
use  of  his  operatives ;  and  we  think  it       3  Indiana  Car  Co.  v.  Parker   ( 1885 ) 

is   also  settled  that  his  duty  does  not  100  Ind.  181;  Nail  v.  Louisville,  N.  A. 

atop  there,  but  that  it  is  likewise  his  d  C.  R.  Co.  (1891)   129  Ind.  268,  28  N. 

duty  to  keep  such  machinery  in  proper  E.  183,  611. 

repair  and  safe  working  order ;   and  if       *  An  instruction  that  "the  defendant 

these   duties,    or   either   of    them,    are  would    be    responsible    for    the    conse- 

negligently   performed,   and   one   of  the  quences  of  any  want  of  diligence  or  due 

servants  thereby  sustains  an  injury,  the  care   or   caution   on  the  part   of  those 
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of  course,  also  answer  for  defects  resulting  from  the  negligence  of  a 
servant  in  altering  a  machine.    Compare  §  1500,  post. 

It  is  proper  to  draw  attention  here  to  a  doctrine  to  which  we  shall 
recur  in  a  later  subtitle  (see  §  1579), — that,  even  if  the  dangerous 
conditions  which  caused  the  injury  were  originally  due  to  negligence 
which  is  deemed  chaxacteristic  of  mere  servants,  as  distinguished 
from  a  vice  principal,  the  responsibility  for  those  conditions  is  shifted 
to  the  master  as  soon  as  he  has  ascertained,  or  might  by  the  exercise 
of  reasonable  care  have  ascertained,  that  they  exist.  The  general  prin- 
ciple which  thus  becomes  controlling  has  been  fully  discussed  in 
chapter  xliii.,  ante.*^ 

The  master  is  chargeable  with  knowledge  which  any  employee  in- 
trusted with  the  duty  of  keeping  instrumentalities  in  repair  may 
acquire  regarding  their  condition.* 

The  illustrative  decisions  cited  below  are  arranged  under  headings 
which  correspond  as  closely  as  may  be  to  those  employed  for  the  pur- 
poses of  classification  in  the  preceding  section,  and  indicate  the 
nature  of  the  specific  dereliction  of  duty  involved.®  For  other  cases 
see  §§  1512-1514,  post. 


whose  duty  it  was  to  make  repairs"  is 
correct.  Cowan  v.  Urribagog  Pulp  Co. 
(1897)  91  Me.  26,  39  Atl.  340. 

4a  "From  the  time  an  instrumentality 
is,  or  by  the  exercise  of  reasonable  dili- 
gence might  have  been,  known  to  be  de- 
fective, an  absolute  duty  on  the  part  of 
the  master  arises  either  to  remedy  the 
defect  or  cease  to  use  the  instrumen- 
tality, although  the  dangerous  con- 
dition was  originally  due  to  the  negli- 
gence of  a  mere  servant."  Allen  v. 
Standard  Box  &  Lumher  Co.  (1908)  53 
Or.  10,  96  Pac.  1109,  rehearing  denied 
in  53  Or.  17,  97  Pac.  555,  53  Or.  18, 
98  Pac.  509. 

soMo  &  M.  R.  Co.  V.  Btein  (1894) 
140  Ind.  61,  39  N.  E.  246;  Strauss  v. 
HabermoM  Mfg.  Co.  (1897)  23  App.  Div. 
1,  48  N.  Y.  Supp.  425.  See,  generally, 
chapter  XLni.,  subtitle  D,  ante.  Even 
in  cases  where  it  may  be  conceded  that 
there  was  no  duty  of  regular  inspection 
of  the  tools  in  use  imposed  upon  the 
supervising  oflBcers  of  the  defendant, 
and  he  trusts  to  the  daily  inspection  of 
the  man  who  uses  the  tools  for  infor- 
mation as  to  their  condition  of  repair, 
yet,  when  such  information  is  given  to 
them,  those  officers,  and  not  the  plain- 
tiff, are  the  proper  agents  to  fulfil  the 
master's  duty  in  furnishing  reasonably 


safe  tools.  Lehigh  Valley  Coal  Co.  v. 
Warrek  (1898)  28  C.  C.  A.  540,  55  U. 
S.  App.  437,  84  Fed.  866. 

6  (a)  Defective  railway  tracks. — In 
some  cases  under  the  head  in  which  lia- 
bility has  been  imposed,  the  delinquent 
has  occupied  a  position  higher  than 
that  of  servants  actually  engaged  in  the 
manual  work  of  repairing  track.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Moore  (1884) 
31  Kan.  197,  1  Pac.  644  (road  master 
was  delinquent  here)  ;  Anderson  v. 
Michigan  G.  R.  Co.  (1895)  107  Mich. 
591,  65  N.  W.  585  (company  held  liable 
to  a  brakeman  on  the  ground  that  the 
assistant  road  master  had  sent  the  sec- 
tion foreman  to  repair  the  track,  but 
did  not  see  that  the  defect  was 
remedied)  ;  Palmer  v.  Utah  &  N.  R.  Co. 
(1887)  2  Idaho,  290,  13  Pac.  425 
(station  agent  failed  to  report  con- 
dition of  track)  ;  Nashville  £  C.  R.  Co. 
V.  Elliott  (1860)  1  Coldw.  611,  78  Am. 
Dec.  506  (engineer  did  not  report  de- 
fects in  track)  ;  Colorado  C.  B.  Go.  v. 
Ogden  (1877)  3  Colo.  499  (assistant 
superintendent  had  notice  that  track 
was  defective)  ;  Bessex  v.  Chicago  &  N. 
W.  R.  Co.  (1878)  45  Wis.  477  (yard 
master  is  a  vice  principal  as  to  the  act 
of  leaving  a  dangerous  obstruction,  like 
a  pile  of  lumber,  near  the  track). 
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The  breach  of  the  duty  to  keep  an  instrumentality  in  safe  condi- 
tion may  obviously  be  committed  not  only  by  failing  to  repair  it,  but 


But  the  application  of  the  general 
principle  is  by  no  means  restricted  to 
such  employees.  That  the  master  must 
answer  for  the  negligence  of  the  track- 
men themselves,  and  more  especially  of 
the  foremen  of  gangs  engaged  on  re- 
pairs, has  been  frequently  affirmed. 
Louisville  &  N.  R.  Co.  v.  Ward   (1894) 

10  C.  C.  A.  166,  18  U.  S.  App.  683,  61 
Fed.  927  (dangerous  hole  left  by  bal- 
lasting crew)  ;  Southerland  v.  Northern 
P.  R.  Co.  (1890)  43  Fed.  646  (pile 
of  ashes  left  on  the  track )  ;  Kansas  City 
Ft.  S.  &  C.  R.  Co.  V.  Kier  (1889)  41 
Kan.  661,  671,  13  Am.  St.  Kep.  311,  21 
Pae.  770  (brakeman  stumbled  over  pile 
of  cinders  deposited  near  the  track)  ; 
8f.  Louis  £  8.  F.  R.  Co.  v.  Weaver 
(1886)    35  Kan.  412,  57  Am.  Kep.  176, 

11  Pac.  408;  Kentucky  C.  R.  Co.  v.  Ryle 
(1892)    13  Ky.  L.  Kep.  862,   18  S.  W. 

938  (tie  left  on  track  threw  brakeman 
off  of  a  switch  engine)  ;  Snow  v.  Eousa- 
tonic  R.  Co.  (1864)  8  Allen,  441,  85 
Am.  Dec.  720;  Balhoff  v.  Michigan  0. 
R.  Co.  (1895)  106  Mich.  606,  85 
N.  W.  592  (failure  to  level  depression 
caused  derailment);  Drymala  v.  Thomp- 
son (1879)  26  Minn.  40,  1  N.  W.  255; 
(rail  taken  up  without  setting  proper 
signals  to  warn  approaching  trains)  ; 
Ball  V.  Missouri  P.  R.  Co.  (1881)  74 
Mo.  298  (obstruction)  ;  Vautrain  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1880)  8  Mo. 
App.  538  (dangerous  hole  left  by  sec- 
tion hands)  ;  Fifield  v.  Northern  R.  Co. 
(1860)  42  N.  H.  225  (track  allowed  to 
become  blocked  with  snow  and  ice)  ; 
Wellman  v.  Oregon,  Short  Line  &  V.  N. 
R.  Co.  (1892)  21  Or.  530,  28  Pac.  625 
(failure  to  report  defects)  ;  Carlson  v. 
Oregon  Short  Line  &  V.  N.  R.  Co. 
(1892)  21  Or.  450,  28  Pac.  497  (track 
repairer  killed  by  derailment  of  car, 
while  he  was  being  conveyed  to  his 
work)  ;  Calvo  v.  Charlotte,  C.  &  A.  R, 
Co.  (1885)  23  S.  0.  526,  55  Am.  Rep. 
28;  G^lf,  C.  d  S.  F.  R.  Co.  v.  Johnson 
(1892)  1  Tex.  Civ.  App.  103,  20  S.  W. 
1323;   Moon  v.  Richmond  tSc  A.  R.  Co. 

(1884)  78  Va.  745,  49  Am.  Rep.  401; 
Baltimore   &    0.    R.    Co.    v.    McKenzie 

(1885)  81  Va.  71  (night  watchman,  as 
well  as  section  foreman,  here  held  to 
be  vice  principal  1  ;  Bateman  v.  Peninsu- 
lar R.  Co.  (1898)  20  Wash.  133,  54 
Pac.  996;  Hulehan  v.  Oreen  Bay,  W.  d 


St.  P.  R.  Go.  (1887)  68  Wis.  520,  32 
N.  W.  529  (obstruction)  ;  Winters  v. 
Baltimore  &  0.  R.  Co.  (1910)  100  C.  C. 
A.  462,  177  Fed.  44  (loose  plank  at 
crossing)  ;  Powers  v.  Chicago,  B.  <&  Q. 
R.  Co.  (1908)  142  111.  App.  515  (duty 
to  patrol  tracks  when  necessitated  by 
heavy  storm  held  non-delegable )  ;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Wise  (1908) 
101  Tex.  459,  109  S.  W.  112  (low  joint 
in  track  left  by  section  foreman)  ;  St. 
Louis  Southwestern  R.  Co.  v.  Kelton 
(1902)  28  Tex.  Civ.  App.  137,  66  S.  W. 
887  (brakeman  charged  with  duty  of 
closing  switch  held  to  be  representative 
of  master)  ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Birh  (1907)  44  Tex.  Civ.  App.  615, 
99  8.  W.  753  (road  master,  in  dis- 
charging his  duty  to  maintain  the  road- 
bed in  good  condition,  held  not  to  be 
fellow  servant  of  locomotive  fireman)  ; 
El  Paso  &  S.  W.  R.  Co.  v.  Smith  ( 1908 ) 
50  Tex.  Civ.  App.  10,  108  S.  W.  988 
(servant  charged  with  duty  of  keeping 
repair  track  safe  for  repairers  held  to 
be  vice  principal ) . 

A  road  master  charged  with  the  con- 
trol of  a  yard  and  the  duty  of  keep- 
ing that  part  of  the  yard  where  the 
plaintiff  was  injured  clear  of  cinders  is 
not  a  fellow  servant  of  the  plaintiff,  a 
brakeman,  whose  duty  required  him  to 
be  at  the  place  where  he  was  injured. 
Missouri,  K.  &  T.  R.  Co.  v.  Keefe 
(1905)  37  Tex.  Civ.  App.  588,  84  S.  W. 
679. 

The  conductor  of  a  train  which  had 
been  derailed  and  obstructed  other 
tracks,  who  is  charged  by  the  rules  of 
the  company  in  such  circumstances,  and 
in  the  absence  of  the  superintendent,  to 
take  entire  charge  of  the  work  of  re- 
moving the  d4bris  and  of  sending  warn- 
ing to  on-coming  trains,  is,  as  to  such 
work,  a  vice  principal,  and  the  railroad 
company  would  be  responsible  for  in- 
juries to  the  members  of  the  crew  of  a 
train  wrecked  because  of  his  failure  to 
do  such  duty,  although  ordinarily  they 
were  mere  fellow  servants  of  the  negli- 
gent conductor.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  V.  Curd  (1905)  133  Ky.  138, 
134  Am.  St.  Rep.  444,  89  S.  W.  140. 

In  Richey  v.  Southern  R.  Co.  (1904) 
69  S.  C.  387,  48  S.  B.  285,  it  was  held 
that  the  failure  of  a  brakeman  to  set  a 
switch    was    not    the    act    of    a    fellow 
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servant  of  the  injured  engineer,  but  was 
the  breach  of  one  of  the  nonassignable 
duties  of  the  master. 

The  duty  to  keep  telltales  in  order  is 
the  duty  of  the  master.  McGarrity  v. 
New  York,  N.  H.  <&  H.  R.  Co.  (1903) 
25  R.  I.  269,  55  Atl.  718. 

In  the  following  cases,  also,  the  non- 
delegable quality  of  the  duty  of  repair- 
ing tracks  is  asserted  in  perfectly  gen- 
eral terms.  Illinois  C.  It.  Co.  v.  Pat- 
terson (1873)  69  111.  650;  8ch<mh  v. 
Hannibal  &  St.  J.  B.  Co.  (1891)  106 
Mo.  87,  16  S.  W.  924;  Wright  v.  South- 
ern R.  Co.  (1898)  123  N.  C.  280,  31 
S.  E.  652  (1901)  128  N.  C.  77,  38  S. 
E.  283;  Missouri  P.  R.  Co.  v.  JoMves 
(1888)  —  Tex.  — ,  10  S.  W.  332;  Texas 
d  P.  R.  Co.  V.  Kirk  (1884)  62  Tex. 
227 ;  Houston  &  T.  C.  R.  Co.  v.  Dunham 
(1878)  49  Tex.  181;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Pitts  (1897)  —  Tex.  Civ. 
App.  — ,  42  S.  W.  255 ;  Toriam  v.  Rich- 
mond &  A.  R.  Co.  (1887)  84  Va.  192, 
4  S.  E.  339;  McClamey  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1891)  80  Wis.  277, 
49  N.  W.  963  (snow  was  allowed  to 
accumulate,  and  caused  derailment)  ; 
Lincoln  v.  Central  Vermont  R.  Co. 
(1909)  82  Vt.  187,  137  Am.  St.  Rep. 
998,  72  Atl.  821 ;  Louismlle  &  N.  R.  Co. 
V.  Pointer  (1902)  113  Ky.  952,  69  S.  W. 
1108    (construing  law  of  Virginia). 

An  action  by  a  trainman  for  injuries 
received  from  a  guy  which  the  railroad 
company  permitted  a  third  person  to 
stretch  across  the  track  does  not  present 
the  question  of  common  employment, 
since  it  involves  the  duty  of  the  em- 
ployer to  provide  safe  tracks.  New 
York,  N.  H.  &  H.  R.  Co.  v.  O'Lewry 
(1899)  35  C.  C.  A.  562,  93  Fed.  737. 

For  the  negligence  of  the  trackmen 
charged  with  the  inspection  and  repair 
of  the  tracks  and  roadbed,  where  such 
negligence  causes  injury  to  a,  trainman 
traveling  thereon,  the  railroad  company 
is  responsible.  Smith  v.  Erie  R.  Co. 
(1902)  67  N.  J.  L.  636,  59  L.R.A.  302, 
52  Atl.  634. 

Where  a  defect  in  the  planking  oyer 
a  railroad  crossing,  by  reason  of  which 
a  brakeman  was  injured  while  coupling 
cars,  had  existed  for  so  long  a  time  that 
the  company  may  be  presumed  to  have 
had  notice  of  it,  the  fact  that  the  sec- 
tion foreman  was  furnished  with  ma- 
terials, and  instructed  generally  to  make 
repairs  when  needed,  does  not  relieve 
the  company  from  the  charge  of  negli- 
gence.   Fluhrer  v.  Lake  Shore  &  M.  S. 


R.  Co.  (1899)   121  Mich.  212,  80  N.  W. 
23. 

In  several  of  the  above  cases  the  ab- 
normal danger,  it  will  be  observed,  arose 
from  the  negligence  of  the  trackmen  in 
leaving  temporary  obstructions,  etc.,  on 
the  track.  But  according  to  one  ruling 
the  trackmen  themselves  are  not  vice 
principals  in  respect  to  the  duty  of 
remedying  defects  produced  by  the  use 
of  the  track, — such  as  piles  of  ashes, — 
and  the  company  should  not  be  held 
liable  unless  the  conditions  have  been 
brought  to  the  knowledge  of  some  super- 
vising official,  like  the  road  master  or 
one  of  his  assistants,  and  he  fails  to  see 
that  the  proper  remedy  is  applied.  An- 
derson V.  Michigan  C.  R.  Co.  (1895) 
107  Mich.  591,  65  N.  W.  585  (Grant,  J.,, 
dissented).  It  is  submitted  that  this 
doctrine,  which  seems  to  represent  the 
result  of  an  attempt  to  compromise  be- 
tween the  theory  that  the  duty  of  re- 
pairing is  non-delegable,  and  the  theory 
that  trainmen  and  trackmen  are  not  in 
distinct  departments,  in  such  a  sense 
that  the  former  do  not  assume  the  risk 
of  the  latters'  negligence,  is  wholly  il- 
logical. 

Under  the  Massachusetts  doctrine,  ex- 
plained in  §  1489,  ante,  it  is  held  that, 
if  a  section  master  was  intrusted  by  a 
railroad  company  with  the  performance 
of  the  duty,  or  a  part  of  the  duty  of 
supervision  of  the  tracks,  which  a  rea- 
sonable regard  for  the  safety  of  its  em- 
ployees required  the  corporation  to  per- 
form, the  company  is  liable  for  his  neg- 
ligence. Babcock  v.  Old  Colony  R.  Co. 
(1890)  150  Mass.  467,  23  N.  E.  325. 

(b)  Dangerous  conditions  alongside 
or  above  railway  tracks. — A  railway 
company  is  liable  to  a  trainman  for  in- 
juries due  to  an  obstruction  near  a 
track,  which  fell  after  being  allowed  to 
remain  an  unreasonable  time  in  such  a 
position  that,  if  it  fell,  it  would  neces- 
sarily endanger  the  safety  of  such  a 
servant.  That  the  derrick  was  original- 
ly set  up  by  his  fellow  servants  will  not 
affect  this  result.  Holden  v.  Fitchburg 
R.  Co.  (1880)  129  Mass.  268,  37  Am. 
Rep.  343. 

In  Texas  £  N.  0.  R.  Co.  v.  Echols 
(1897)  17  Tex.  Civ.  App.  677,  41  S.  W. 
488,  it  was  shown  that  a  remnant  stack 
of  ties  was  liable  to  topple  over  and  fall 
upon  men  at  work,  which  rendered  the 
premises  unsafe.  The  court  said  that  if, 
by  the  exercise  of  due  care,  "its  servants 
and  agents,  charged  with  the  duty  of 
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keeping  the  premises  in  a  safe  condition, 
knew  or  would  have  known  of  the  dan- 
gerous condition  in  which  the  remnant 
stack  of  ties  was  left,  in  time  to  have 
removed  the  danger,  and  failed  to  do  so, 
the  company  would  be  liable."  The  in- 
security was  deemed  to  be  a  merely  tem- 
porary condition. 

The  plaintiff  was  also  held  entitled 
to  recover  in  Southern  P.  R.  Co.  v. 
Marhey  (1892)  —  Tex.  — ,  19  S.  W. 
392  (brakeman  fell  over  a  piece  of  tim- 
ber lying  near  the  track)  ;  Lewis  v.  St. 
Louis  &  I.  M.  B.  Co.  (1875)  59  Mo. 
495,  21  Am.  Rep.  385  (excavation  left 
near  track)  ;  Oates  v.  Chicago,  M.  &  St. 
P.  B.  Co.  (1892)  2  S.  D.  422,  50  N.  W. 
907  (no  one  deputed  to  see  that  a  der- 
rick near  a  track  was  properly  secured, 
when  not  in  use;  iron  hook  suspended 
from  the  arm  struck  plaintiff  while 
standing  on  a  passing  car)  ;  Donahue  v. 
Boston  &  M.  B.  Co.  (1901)  178  Mass. 
251,  59  N.  E.  663  (pile  of  stones  left 
near  track)  ;  Missouri  P.  B.  Co.  v.  Bond 
(1893)  2  Tex.  Civ.  App.  104,  20  S.  W. 
930  (pile  of  cinders  left  near  the  track) . 

The  failure  to  see  that  the  guy  of  a 
derrick,  which  extends  across  a  railway 
track,  is  high  enough  to  obviate  the  risk 
of  injury  to  trainmen  is  negligence 
which  is  imputable  to  the  railway  com- 
pany, yew  York,  N.  H.  &  H.  B.  Co.  v. 
O'Leary  (1899)  35  C.  C.  A.  562,  93  Fed. 
737. 

(o)  Defects  in  other  kinds  of  tracks. — 
Recovery  was  allowed  in  Ounter  v. 
Graniteville  Mfg.  Co.  (1882)  18  S.  C. 
262,  44  Am.  Rep.  573;  Lasure  v.  Gran- 
iteville  Mfg.  Co.  (1882)  18  S.  C.  275 
(tramway  on  which  plaintiff  was  wheel- 
ing bales  of  cotton  collapsed). 

(d)  Defective  footpaths. — ^A  railroad 
company  owes  its  employees  the  duty, 
not  only  to  employ  suitable  persons  to 
keep  in  repair  walks  upon  which  their 
duties  call  them,  but  also  to  use  reason- 
able diligence  to  see  that  they  perform 
their  duty.  Sweat  v.  Boston  &  A.  B. 
Co.  (1892)  156  Mass.  284,  31  N.  E.  296. 

(e)  Inadequacy  of  safeguards  against 
dangers  from  explosive  substa/nces. — 
See  also  subd.  (g),  infra,  and  §  1509, 
post.  In  McDonough  v.  Great  North- 
ern B.  Co.  (1896)  15  Wash.  244,  46 
Pac.  334,  where  the  plaintiff  was  in- 
jured by  striking  his  drill  against  an 
unexploded  charge  of  dynamite.  The 
court  seems  to  base  its  decision  both  on 
the  general  ground  that  anything  which 
the  foreman  did  in  the  discharge  of  his 


functions,  as  a  departmental  vice  prin- 
cipal, was  constructively  the  act  of  the 
railway  company  (see  §§  1460  et  seq., 
ante),  and  also  on  the  special  ground 
that  he  was  intrusted  with  the  par- 
ticular nonassignable  duty  of  seeing, 
that  the  place  of  work  was  safe. 

In  Lane  Bros.  v.  Bauserman  (1904) 
103  Va.  146,  106  Am.  St.  Rep.  872,  48 
S.  E.  857,  it  was  held  that  the  defend- 
ants were  liable  for  injuries  caused  by 
the  failure  of  the  foreman  in  their  quar- 
ries to  warn  a  workman  of  the  danger- 
ous condition  of  a  hole  containing  an 
unexploded  blast. 

In  the  following  cases  the  master  wa& 
held  liable  for  the  injuries  caused  in 
the  manner  noted:  Carlson  v.  James 
Forrestal  Co.  ( 1907 )  101  Minn.  446,  112: 
N.  W.  626  (explosion  of  dynamite  left 
in  hole  which  plaintiff  was  directed  to- 
clean  out)  ;  Yellow  Poplar  Lumber  Co. 
V.  Ford  (1910)  141  Ky.  5,  131  S.  W. 
3010  (servant  directed  to  drill  in  hole- 
where  charge  of  dynamite  had  not  been 
exploded)  ;  Harp  v.  Cumberland  Teleph.. 
&  Teleg.  Co.  (1904)  25  Ky.  L.  Rep. 
2133,  80  S  W.  510  (dynamite  left  in 
hole  that  plaintiff  was  directed  to  com- 
plete) ;  Charron  v.  Union  Carbide  Co. 
(1908)  151  Mich.  687,  115  N.  W.  718 
(explosion  of  acetylene  gas)  ;  Knight 
V.  Donnelly  Bros.  (1908)  131  Mo.  App. 
152,  110  S.  W.  687  (blast  not  properly 
prepared)  ;  Polo  v.  Palisade  Constr,  Co.. 
(1908)  75  N.  J.  L.  873,  70  Atl.  161  (un- 
exploded blast  was  being  removed  while 
servant  was  at  work  nearby)  ;  Di 
Stefeno  v.  Peekskill  Lighting  &  B.  Co. 
(1905)  107  App.  Div.  293,  95  N.  Y. 
Supp.  179  (foreman  examined  stone  in 
which  was  an  unexploded  charge  of 
dynamite,  and  told  laborer  to  break  it) . 
Ongaro  v.  Twohy  (1908)  49  Wash.  93, 
94  Pac.  916  (foreman  and  powderman 
at  work  at  top  of  cut  held  not  to  be 
fellow  servants  of  laborer  at  foot  of  cut, 
injured  by  their  failure  to  warn  him  of 
blasts;  this  decision  was  changed  in 
[1910]  57  Wash.  668,  107  Pac.  834,  up- 
on the  ground  that  the  rule  was  dif- 
ferent in  Idaho,  in  which  state  the  case 
arose,  than  in  Washington). 

See  also  Stewart  v.  New  York,  0.  £ 
W.  B.  Co.  (1889)  28  N.  Y.  S.  R.  215,  8 
N.  Y.  Supp.  19  (explosion  of  dynamite 
while  being  thawed) . 

(f)  Inadequacy  of  protection  for 
servants  engaged  in  excavation  work. — 
(See  also  §  1509,  post.)  It  is  only  at 
his  own  risk  that  a  person  engaged  in 
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excavating  a  ditch  can  depute  to  an-  ders  the  place  unsafe  for  other  em- 
other  the  task  of  keeping  it  in  a  safe  ployees  to  work  in,  is  the  negligence  of 
condition  for  the  servants  whom  he  puts  the  master,  and  not  of  the  fellow  serv- 
to  work  in  it.  Van  Steenburgh  v.  ant  of  a  machine  man's  helper.  Trade- 
Thornton  (1895)  58  N.  J.  L.  160,  33  water  Goal  Co.  v.  Johnson  (1903)  24 
Atl.  380  (sewer  trench  fell  in  for  want  Ky.  L.  Eep.  1777,  61  L.E..A.  161,  72  S. 
of  adequate  means  to  shore  up  the  sides  W.  274. 
properly).  A  machine  man  whose  duty  it  is  to 

On  the  ground  that  the  work  was  par-  inspect  the  rooms  of  a  mine  before  be- 

ticularly    dangerous,    and   the   foreman  ginning  hia  work  is  not  a  fellow  servant 

was  the  only  person  on  the  ground  who  of  his  helper.     Tradewater  Coal  Co.  v. 

could  discharge  the  duty  of  supervision,  Johnson  (1903)  24  Ky.  L.  Eep.  1777,  61 

it  has  been  held  that  tne  foreman  of  a  L.R.A.  161,  72  S.  W.  274. 

gang  of  twenty-five  or  thirty  men,  who  The  person  intrusted  with  the  duty 

has  charge  of  drilling,  blasting,  and  re-  of  controlling  the  compressed  air  which 

moval  of  material  from  a  bank  of  hard  runs  the  elevator  to  take  the  miners  out 

pan,  and  indicates  the  places  where  the  of  the  mine  at  the  time  of  explosions  is 

men  under  him  shall  use  their  shovels,  a  vice  principal.     Alaska  United  Gold 

and  who  hires  and  discharges  men,  and  Min.  Co.  v.  Muset    (1902)    52  C.  C.  A. 

alone  gives  orders, — is  not,  as  matter  of  14,  114  Fed.  66. 

law,  a  fellow  servant  with  those  under  Evidence  that  a  superintendent  hired 

him,  and,  as  such,  discharged  from  any  and  discharged  men,  superintended  the 

duty  of  supervising  in  order  to  protect  underground  work  in  the  mine,  and  di- 

them  against  unnecessary  dangers  from  rected  the  men  where  and  how  to  work, 

the  fall  of  loose  earth.    Hill  v.  Winston  justifies  the  court  in  assuming  in  the 

(1898)   73  Minn.  80,  75  N.  W.  1030.  instructions   that   he  was   a  vice   prin- 

To   the   same   effect,    see   Pantzar   v.  eipal.     Carter  v.  Baldwin    (1904)    107 

Tilly  Foster  Iron  Min.   Go.    (1885)    99  Mo.  App.  217,  81  S.  W.  204. 

N.  Y.  368,  2  N.  E.  24   (earthslide,  dan-  A  timber  man  charged  with  the  duty 

ger  of  which  was  apparent  to  official  in  of  keeping  the  roof  of  the  mine  safe  is 

control)  ;    Thompson  v.   Chicago,   M.   &  a,  vice  principal  as  to  a  miner.     Donk 

St.  P.  R.  Co.   (1883)   18  Fed.  239  (bank  Bros.  Goal  &  Coke  Go.  v.  TUl    (1907) 

in  process  of  excavation  under  road  mas-  228   111.   233,    81   N.    E.    857,    affirming 

ter's  directions  fell  in)  ;  Elledge  v.  Na-  (1906)   128  111.  App.  249. 

tional  City  d  0.  B.  Co.  (1893)   100  Oal.  a  mine  boss  is  not  a  fellow  servant 

282,  38  Am.  St.  Eep.  290,  34  Pac.  720  of  a  miner  when  he  is  furnishing  the 

( road  master  held  to  be  vice  principal  latter  a  place  to  work.    Low  Moor  Iron 

as  regards  keeping  place  of  work  safe  Co.   v.  La  Bianca    (1906)    106   Va.   83, 

for  men  blasting  rock  from    a    cliff)  ;  55  g.  E.  532,  9  Ann.  Cas.  1177. 

Manuel  v.  Cumberland   (1909)   111  Md.  Mine  bosses,  in  inspecting  a  room  of 

196,  73  Atl.  705   (foreman  of  city  sewer  a  mine,  act  as  vice  principals.     Virginia 

works  failed  to  shore  trench)  ;  Black  v.  iron,  Coal  d  Coke  Co.  v.  Munsey  (1909) 

Virginia  Portland   Cement   Go.    (1906)  no  Va.  156,  65  S.  E.  478 

106  Va.  121,  55  S.  E.  587   (rock  fell  in  The   master   is   liable   for  the   negli- 

quarry).  gence  of  an  employee  intrusted  with  the 

(g)     Inadequacy    of    protection    for  duty  of  keeping  the  shaft  unobstructed. 

servants    working   in   nuines. — One   em-  Leionen  v.  Oliver  Iron  Min.  Go.   (1909) 

ployed  to  timber  a  drift  in  a  mine,  so  108  Minn.  337,  121  N.  W.  1107. 

as  to  provide  and  keep  a  safe  place  for  An  employee  charged  with  the  duty 

other   employees  working  therein,   is  a  of    providing    proper    ventilation    in    a 

vice   principal   as   to   them.      Grant   v.  mine  is  a  vice  principal.    Wilmington  & 

Varney    (1895)    21   Colo.   329,   40   Pac.  S.   Goal   Co.   v.   Sloan    (1907)    225   111. 

771;    Russell   Creek   Goal  Go.  v.   Wells  467,  80  N.  E.  265,  affirming  (1906)   127 

(1898)   96  Va.  416,  31  S.  E.  614;  Con-  111.  App.  218. 

solidated   Goal   Go.  v.   Scheiber    (1896)  The   servant  charged   with   the   duty 

65  111.  App.  304;    Cushman  v.  Carbon-  of  keeping  good  and  sufficient  ventila- 

dale  Fuel  Co.   (1902)   116  Iowa,  618,  88  tion    in   a   mine     is    a    vice   principal. 

N.  W.  817.  Csarechi  v.  Seattle  &  S.  F.  R.  &  Nav. 

The  failure  of  loaders  in  a  mine  to  Co.  (1902)  30  Wash.  288,  70  Pac.  750. 

perform  their  duties  and  remove  loose  An   "underlooker"   whose   duty   it   is 

coal  hanging  from  the  roof,  which  ren-  to  examine  the  roof  of  a  mine  and  prop 
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it  if  dangerous  is  not  a  fellow  servant 
of  a  workman  in  the  mine.  Ainslie 
Min.  &  R.  Go.  v.  McDougall  (1910)  42 
Can.  S.  C.  420. 

A  gas  tester  is  a  vice  principal.  Costa 
V.  Padfio  Coast  Co.  (1901)  26  Wash. 
138,  66  Pac.  398. 

A  miner  intrusted  by  the  mine  boss 
with  the  duty  of  making  and  maintain- 
ing safe  entries  is  a  vice  principal. 
Wellston  Coal  Co.  v.  Smith  (1901)  65 
Ohio  St.  70,  55  L.R.A.  99,  61  N.  E.  143; 
To  the  same  effect,  Northern  Coal  & 
Coke  Co.  V.  Allera  (1909)  46  Colo.  224, 
104  Pac.  197  (safe  entries). 

The  negligence  of  the  boss  of  an  off- 
going  shift  to  inform  the  members  of  an 
on-coming  one  of  the  existence  of  a 
"missed"  hole  is  the  negligence  of  the 
master,  and  not  that  of  a  fellow  serv- 
ant Shannon  v.  Consolidated  Tiger  & 
Poorman  Min.  Co.  (1901)  24  Wash.  119, 
64  Pac.  169. 

(h)  Defects  in  bridges. — The  defend- 
ant was  held  liable  in  Chicago  G.  W. 
R.  Co.  V.  Healy  (1898)  30  C.  C.  A.  11, 
57  U.  S.  App.  513,  86  Fed.  245;  Chicago 
&  N.  W.  R.  Co.  V.  Swett  (1867)  45  111. 
197,  92  Am.  Dec.  206;  Toledo,  P.  &  W. 
R.  Co.  v.  Conroy  (1873)  68  111.  560; 
Bowen  v.  Chicago,  B.  &  K.  G.  R.  Co. 
(1888)  95  Mo.  268,  8  S.  W.  230;  Gal- 
veston, E.  &  S.  A.  R.  Co.  V.  Daniels 
(1892)  1  Tex.  Civ.  App.  695,  20  S.  W. 
955;  San  Antonio  &  A.  P.  R.  Co.  v. 
Adams  (1894)  0  Tex.  Civ.  App.  102,  24 
S.  W.  839 ;  Daiois  v.  Central  Vermont  R. 
€o.  (1882)  55  Vt.  84,  45  Am.  Rep.  590 
(road  master  was  negligent),  overrul- 
ing Hard  v.  Vermont  C.  R.  Co.  (1860) 
32  Vt.  473;  Bateman  v.  Peninsular  R. 
Co.   (1898)   20  Wash.  133,  54  Pac.  996. 

(i)  — in  scaffolds,  platforms,  etc. — 
(Contrast  §§  1544-1547,  post.)  Cole 
V.  Warren  Mfg.  Co.  (1899)  63  N.  J.  L. 
626,  44  Atl.  647  (master  liable  for  fail- 
ure to  maintain  in  safe  condition  a 
scaffold  furnished  for  the  use  of  a  mill- 
wright repairing  a  shaft)  ;  Ghesson  v. 
John  L.  Roper  Lumher  Co.  (1896)  118 
N.  C.  59,  23  S.  E.  925  (platform  not 
repaired  by  carpenters  employed  for 
that  purpose). 

An  engineer  and  fireman  forming  one 
of  two  shifts  in  an  engine  room, 
charged  with  the  duty  of  keeping  the 
place  in  repair  during  their  shifts,  rep- 
resent the  master  in  making  repairs,  so 
as  to  render  him  liable  for  injuries  to 
the  fireman  of  the  other  shift,  caused 
by  their  negligence  in  leaving  a  plat- 
M.  &  S.  Vol.  IV.— 281. 


form  over  a  pit  of  boiling  water  in  an 
unsafe  condition.  Zellars  v.  Missouri 
Water  &  Light  Co.  (1902)  92  Mo.  App. 
107. 

( j )  — in  other  structures. — Ferris  v. 
Eemsheim  Bros.  (1899)  51  La.  Ann. 
178,  24  So.  771  (judgment  for  defendant 
by  judge  sitting  as  jury — reversed  on 
evidence  showing  that  a  stairway  had 
not  been  kept  in  repair)  ;  Van  Dusen  v. 
Letellier  (1889)  78  Mich.  492,  44  N.  W. 
572  (employee  repairing  docks  in  a  mill- 
yard,  held  a  vice  principal ) . 

A  complaint  for  injuries  to  a  serv- 
ant, alleging  that  the  latter,  in  the  per- 
formance of  his  duty  for  defendant,  was 
necessarily  required  to  stand  and  work 
at  and  near  an  embankment  of  earth  on 
defendant's  land ;  that  such  embankment 
was  supported  by  timbers,  braces,  and 
planks;  that  said  supports  gave  way 
and  broke  by  reason  of  their  rottenness 
and  insufficiency,  thereby  causing  the  in- 
juries; that  said  supports  nad  been  al- 
lowed to  remain  for  an  unusually  long 
time,  and  a  much  longer  time  than  they 
should  have  been  permitted  to  remain, 
and  that  they  were  not  properly  in- 
spected by  defendant,  and  had  become 
worn  and  rotten, — sufficiently  alleges 
that  defendant  was  guilty  of  negligence 
in  failing  to  furnish  a  safe  place. 
Nicholas  v.  Burlington,  C.  R.  d  N.  R. 
Go.   (1899)   78  Minn.  43,  80  N.  W.  776. 

(k)  Defective  method  of  loading 
cars. — Contrast  cases  cited  in  §  1540, 
note  1,  subd.  (c),  and  §  1550,  note  4, 
subd.  (f),  post.  It  has  been  held  that 
a  railway  company  is  liable  for  an 
injury  to  a  brakeman  caused  by  his  be- 
ing thrown  off  a  car  and  under  the 
wheels  by  the  negligent  loading  of 
smokestacks  on  the  car  by  a  station 
agent.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Seeley  (1893)  54  Kan.  21,  37  Pac.  104. 
The  court  said :  "An  authority  is  cited, 
to  the  effect  that,  where  the  company 
has  employed  a  competent  inspector  to 
see  that  the  cars  are  properly  loaded 
and  in  good  condition,  it  cannot  be  held 
liable  for  the  negligence  of  the  inspector 
in  failing  to  observe  that  the  car  was 
improperly  loaded.  Dewey  v.  Detroit,  G. 
H.  &  M.  R.  Co.  (1893)  97  Mich.  343,  22 
L.R.A.  292,  37  Am.  St.  Rep.  348,  56  N. 
W.  756.  This  authority  is  not  satisfac- 
tory to  us,  nor  in  line  with  the  decisions 
that  have  been  cited.  We  are  unable 
to  see  any  reason  for  a  distinction  be- 
tween the  preparation  and  inspection  of 
the  car  itself,  as  a  fit  instrumentality 
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to  be  placed  in  a  train,  and  the  prep- 
aration and  inspection  of  a  loaded  car 
to  be  placed  in  the  train  for  transporta- 
tion. Each  is  an  instrumentality  to  be 
■used  in  connection  with  the  services 
necessary  to  be  performed  by  the  train- 
men in  its  transportation,  and  no  dis- 
tinction between  them  is  seen,  so  far 
as  the  obligation  of  the  company  or  the 
safely  of  the  employees  engaged  in  hand- 
ling it  are  concerned.  The  inspection 
in  either  case  is  made  with  reference  to 
the  same  end,  and  the  person  to  whom 
this  duty  is  delegated  stands  in  the 
place  of  the  company,  and  the  latter  is 
responsible  for  his  acts." 

To  the  same  effect,  see  Irvine  v.  Flint 
&  P.  M.  R.  Co.  (1891)  89  Mich.  416,  50 
N.  W.  1008  (held  to  be  the  duty  of  a 
railroad  company  to  see  that  its  cars 
are  so  loaded  that  a  brakeman  will  have 
reasonably  safe  access  to  the  brakes; 
Galveston,  H.  £  8.  A.  R.  Co.  v.  Farmer 
(1889)  73  Tex.  85,  11  S.  W.  156  (car 
loaded  so  that  lumber  projected  over 
the  end)  ;  Redington  v.  'New  York,  0.  & 
W.  R.  Co.  (1895)  84  Hun,  231,  32  N. 
Y.  Supp.  535  (loading  a  car  held  to  be 
an  act  of  the  employer,  where  it  makes 
coupling  more  dangerous  than  usual, 
and  there  are  no  rules  providing  for 
such  a  case)  ;  Chamberlain  v.  Southern 
R.  Co.  (1909)  159  Ala.  171,  48  So.  703 
(held  to  be  duty  of  railroad  to  see  that 
a  car  is  so  loaded  that  it  may  be  safely 
unloaded)  ;  Ferguson  &  L.  Foundry  Co. 
V.  ScUllo  (1906)  129  111.  App.  212 
(servant  directed  to  assist  in  moving  a 
car,  injured  by  the  load  falling  on  him)  ; 
Tanner  v.  Frank  Mitch  Lumber  Co. 
(1906)  140  N.  C.  475,  53  S.  E.  287; 
(employees  required  to  ride  to  place 
of  work  on  defectively  loaded  car)  ; 
Johnson  v.  Union  P.  Goal  Co.  (1904) 
28  Utah,  46,  67  L.R.A.  506,  76  Pac.  1089 
(master  liable  for  negligence  of  foreman 
in  loading  rails  on  car  to  be  sent  down 
into  a  mine) . 

(1)  Pitfalls. — Sunney  v.  Holt  (1883) 
15'  Fed.  880  (jury  charged  that  a  porter, 
whose  duty,  it  is  to  light  the  hatchways 
of  a  ship,  is  a  vice  principal)  ;  Simmons 
V.  Peters  (1897)  20  App.  Div.  25],  46 
N.  Y.  Supp.  800  (servant  charged  with 
the  duty  failed  to  light  a  gas  jet  which 
was  intended  solely  to  give  employee  a 
safe  means  of  access  to  an  elevator)  ; 
Gulf,  C.  &  8.  F.  R.  Go.  V.  Brentford 
(1891)  79  Tex.  619,  23  Am.  St.  Rep.  377, 
15  S.  W.  561  (no  lights  provided  for 
place  of  work)  ;   Sadowslci  v.  Michigan 


Car  Co.  (1890)  84  Mich.  100,  47  N.  W. 
598  (person  employed  to  lay  a  water 
pipe  in  a  ditch  through  a  yard  left  the 
yard  in  a  dangerous  condition )  ;  Foso  v. 
Jacob  Dold  Packing  Co.  (1902)  96  Mo. 
App.  173,  70  S.  W.  164  (act  in  leaving 
cover  off  of  vat  that  of  vice  principal )  ; 
Skives  v.  Eno  Cotton  Mills  (1909)  151 
N.  C.  290,  66  S.  E.  141  (unguarded  hole 
left  in  floor  of  dye  room)  ;  Doumey  v. 
Gemini  Min.  Co.  (1902)  24  Utah,  431, 
91  Am.  St.  Rep.  798,  68  Pac.  414  (hole 
left  in  platform  in  mine)  ;  Sparling  v. 
United  States  Sugar  Co.  (1908)  136 
Wis.  509,  117  N.  W.  1055  (sewer  man 
engaged  in  repairing  sewer  is  not  fellow 
servant  of  millwright  making  repairs  in 
building) . 

(m)  Want'  of  adequate  protection 
against  injuries  from-  falling  bodies. — 
Northwestern  Fuel  Co.  v.  Danielson 
(1893J  6  C.  C.  A.  636,  12  U.  S.  App. 
688,  57  Fed.  915  (fellow  servants  of  & 
workman  held  to  be  the  representatives 
of  the  employer  in  removing  timbers 
standing  over  the  head  of  such  work- 
man) ;  Wilson  v.  Willimantic  Linen  Co. 
(1883)  50  Conn.  433,  47  Am.  Rep.  653 
(employee  engaged  in  setting  up  ma- 
chinery injured  by  a  countershaft  which 
fell  owing  to  the  negligence  of  the  super- 
intendent or  overseer  of  repairs  in  a, 
factory)  ;  Stephens  v.  Hudson  Valley 
Knitting  Co.  (1893)  69  Hun,  375,  23  N. 
Y.  Supp.  656  (injury  was  caused  by  the 
fall  of  a  pile  of  rolls  of  cloth)  ;  Cav- 
anagh  v.  O'Neill  (1898)  27  App.  Div. 
48,  50  N.  Y.  Supp.  207,  affirmed  in 
(1900)  161  N.  Y.  657,  57  N.  E.  1106 
(employee  in  a  store  injured  by  the 
fall  of  a  dress  form  model)  ;  Bryant 
Lumber  Co.  v.  Stastney  (1908)  87  Ark. 
321,  112  S.  W.  740  (lumber  fell  on  serv- 
ant) ;  Huggard  v.  Glucose  Sugar  Ref. 
Co.  (1906)  132  Iowa,  724,  109  N.  W. 
475  (gas  pipe  fell  through  unprotected 
opening  in  floor)  ;  Peter  &  M.  Steam 
Stone  Works  v.  Green  (1903)  25  Ky.  L. 
Rep.  946,  76  S.  W.  844  (stone  pile's  on 
soft  ground  fell  and  injured  plaintiff)  ; 
Weinert  v.  Merchants'  <&  8.  Warehouse 
Co.  (1908)  127  App.  Div.  826,  112  N. 
Y.  Supp.  123  (sacks  of  flour  in  ware- 
house) ;  G.  A.  Duerler  Mfg.  Co.  v.  Eich- 
hom  (1907)  44  Tex.  Civ.  App.  638,  99 
S.  W.  715  (barrels  placed  on  joist  over 
plaintiff's  place  of  work)  ;  Halwas  v. 
American  Granite  Go.  (1909)  141  Wis. 
127,  123  N.  W.  789  (crane  crew  repre- 
sents master  in  placing  monuments  for 
stone  cutters  to  work  on )  ;   Halwas  v. 
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American  Granite  Co.  (1909)  141  Wis. 
127,  123  N.  W.  789  (crane  crew  whose 
duty  it  was  to  place  stones  in  position 
for  letterer  to  work  held  not  to  be  his 
fellow  servants)  ;  Drisooll  v.  Allis-Chal- 
mers  Go.  (1911)  144  Wis.  451,  129  N. 
W.  401  (servant  working  in  trench  in- 
jured by  block  falling  from  narrow  run- 
way over  the  trench);  Stimper  v.  Fuohs 
&  L.  Mfg.  Go.  (1898)  26  App.  Div.  333, 
49  N.  y.  Supp.  785  (part  of  machine, 
not  being  properly  secured,  fell  on  plain- 
tiff) ;  Blondin  v.  Oolitic  Quarry  Co. 
(1894)  11  Ind.  App.  395,  37  N.  E.  812 
(stone  negligently  set  on  edge  by  one 
servant  fell  on  another  working  in  the 
same  yard)  ;  Uren  v.  Golden  Tunnel 
Min.  Go.  (1901)  24  Wash.  261,  64  Pac. 
174,  21  Mor.  Min.  Rep.  243,  (no  pre- 
caution taken  to  prevent  rocks  taken 
out  of  a  mining  tunnel  from  rolling 
down  on  men  working  below)  ;  Sacke- 
mtx  V.  American  Biscuit  Mfg.  Go. 
(1899)   78  Mo.  App.  144. 

It  seems  scarcely  possible  to  recon- 
cile some  of  the  above  cited  cases  with 
some  of  those  cited  in  §§  1540,  note  1, 
Bubd.  (1),  and  1543,  note  1,  subd.  (c), 
post. 

In  Freeman  v.  Glens  Falls  Paper 
Mill  Go.  (1891)  61  Hun,  125,  15  N.  Y. 
Supp.  657,  it  was  held  that  a  servant 
was  entitled  to  recover  for  an  injury 
caused  by  a  barrel  which  fell  on  him. 
The  theory  on  which  the  court  proceed- 
ed was  that  the  barrel  had  been  left  in 
a  position  which  affected  the  safety  of 
the  place  of  work,  and  that  this  created 
a  risk  of  which  the  plaintiff  was  shown 
by  the  evidence  to  be  ignorant.  This 
doctrine  was  not  noticed  on  the  second 
appeal  ( [1893]  70  Hun,  530,  24  N.  Y. 
Supp.  403),  which  was  taken  from  a 
judgment  entered  on  a  verdict  for  the 
defendant,  which  found  the  plaintiff  to 
be  negligent,  and  seems  impossible  to 
reconcile  with  the  more  recent  rulings 
of  th6  New  York  court  of  appeals. 

In  Cole  Bros.  v.  Wood  (1894)  11  Ind. 
App.  37,  36  N.  E.  1074,  it  was  held 
(Ross,  J.,  dissenting)  that  a  foreman 
in  a  manufacturing  shop  is  a  vice  prin- 
cipal and  not  a  follow  servant  of  an 
employee  ordered  by  him  to  work  in  a 
space  just  large  enough  for  one  per- 
son to  work  in  safety,  with  respect  to 
his  act  in  going  into  such  place  with  an- 
other, without  such  employee's  knowl- 
edge, where  one  of  them  comes  in  con- 
tact with  and  displaces  certain  tubing, 
causing  it  to  fall  and  seriously  injure 


such  employee.  The  court  distinguished 
New  Pittsburgh  Goal  &  Coke  Co.  v. 
Peterson  (1894)  136  Ind.  398,  43  Am. 
St.  Rep.  327,  35  N.  B.  7,  on  the  ground 
that  the  acts  there  charged,  ws.,  the 
starting  of  machinery  and  the  failure  to 
warn  the  plaintiff,  were  such  as  natural- 
ly devolved  on  a  fellow  servant.  The 
only  principle  on  which  this  decision 
can  be  sustained,  if  at  all,  appears  to  be 
that  the  duty  of  notifying  an  employee 
of  any  increase  of  danger  in  his  environ- 
ment   is    nonassignable.      See    §    1509, 


(n)  Want  of  adequate  means  to  keep 
railway  cars  stationary  when  not  in 
use— Henry  v.  Waiash  Western  R.  Co. 
(1891)  109  Mo.  488,  19  S.  W.  239  (rail; 
way  company  cannot  relieve  itself  from 
liability  for  injuries  to  a  locomotive 
fireman  by  a  collision  with  a  freight 
car  placed  on  a  side  track,  by  delegating 
to  a  servant  its  duty  of  seeing  that  such 
car  is  properly  supplied  with  brakes, 
and  that  other  means  are  used  to  pre- 
vent it  from  being  removed  by  its  own 
weight  or  by  wind  upon  the  main 
track)  ;  Casey  v.  Kelly-Atkinson  Gonstr. 
Go.  (1909)  146  111.  App.  551,  affirmed 
in  (1909)  240  111.  416,  88  N.  E.  982 
("traveler"  moved  by  wind  storm)  ; 
Moyse  v.  'Northern  P.  R.  Go.  (1910)  41 
Mont.  272,  108  Pac.  1062  (car  moved 
by  gravity)  ;  Evans  v.  S.  Pearson  &  Son 
(1908)  125  App.  Div.  666,  110  N.  Y. 
Supp.  69,  affirmed  in  (1909)  194  N.  Y. 
569,  88  N.  E.  1118;  Houston  &  T.  G. 
R.  Go.  V.  Bryan  (1910)  —  Tex.  Civ. 
App.  — ,  125  S.  W.  82  (railroad  com- 
pany liable  for  act  of  car  repairer  in 
uncoupling  cars  standing  on  siding,  so 
that  one  of  the  cars  drifted  onto  main 
track).  See  also  Jones  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Go.  (1903)  178  Mo.  528, 
101  Am.  St.  Rep.  434,  77  S.  W.  890. 

(o)  Defective  locomotives. — In  Teocas 
d  P.  R.  Co.  v.  Barrett  (1897)  166  U.  S. 
617,  41  L.  ed.  1136,  17  Sup.  Ct.  Rep. 
707,  the  following  instruction  was  ap- 
proved: "If  the  jury  believe,  from  the 
evidence  under  the  foregoing  instruc- 
tions, that  the  boiler  which  exploded 
and  injured  the  plaintiff  was  defective 
and  unfit  for  use,  and  that  defendant's 
servants,  whose  duty  it  was  to  repair 
such  machinery,  knew  or  by  reasonable 
care  might  have  known  of  such  defects 
in  said  machinery,  then  such  neglect 
upon  the  part  of  its  servants  is  im- 
putable to  the  defendant;  and  if  said 
boiler  exploded  by  reason   of   said  de- 
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fects,  and  injured  the  plaintiff,  the  de- 
fendant would  be  responsible  for  the 
injuries  inflicted  upon  plaintiff,  if  plain- 
tiff in  no  way,  by  his  own  neglect,  con- 
tribute"a   to   his   injuries." 

In  Fuller  v.  Jewett  (1880)  80  N.  Y. 
46,  36  Am.  Rep.  575,  affirming  suh  nom. 
Stevenson  v.  Jemett  (1878)  16  Hun, 
210,  an  action  against  a  railroad  re- 
ceiver to  recover  damages  for  the  kill- 
ing of  a  locomotive  engineer  by  the  ex- 
plosion of  a  boiler,  there  was  evidence 
that  the  boiler  had  been  frequently  re- 
ported and  sent  to  the  repair  shops  for 
repairs,  and  the  defendant  was  held  not 
to  be  excused  from  liability  by  the  facts 
that  there  was  no  negligence  in  em- 
ploying the  superintendent  of  repairs 
or  in  making  proper  regulations,  that 
the  master  mechanic  in  charge  gave 
proper  instructions  for  the  repairing, 
and  that  the  negligence  was  that  of  the 
workmen  directed  to  make  the  repairs. 

Where  there  is  evidence  that  the  en- 
gine which  caused  the  injury  was  out 
of  repair,  to  the  knowledge  of  the  de- 
fendant's master  mechanic,  a  trial  judge 
is  not  justified  in  nonsuiting  the  plain- 
tiff on  the  ground  that  the  doctrine  of 
common  employment  is  applicable.  The 
question  still  remains:  Did  the  master 
exercise  due  care  to  furnish  a  safe  ap- 
pliance? Kain  v.  Smith  (1881)  25 
Hun,  146,  affirmed  in  (1882)  89  N.  Y. 
375;  reiterating  doctrine  of  (1880)  80 
N.  Y.  458,  which  reversed  (1877)  11 
Hun,  552. 

A  railroad  company  is  liable  for  in- 
juries to  a  conductor  caused  by  the  fail- 
ure of  the  engineer  to  procure  a 
chimney  for  the  headlight  on  his  en- 
gine. Sutter  v.  New  York  C.  £  E.  R.  R. 
Co.  (1903)  79  App.  Div.  362,  79  N.  Y. 
Supp.  1106. 

The  employees  in  a  roundhouse  to 
whom  was  delegated  the  duty  of  seeing 
that  a  locomotive  is  safe  before  it  goes 
out  are  not  fellow  servants  with  a 
brakeman.  Missouri,  K.  &  T.  R.  Go.  v. 
Wise  (1908)  101  Tex.  459,  109  S.  W. 
112. 

To  the  same  effect  are  the  following 
cases,  in  which  the  employees  in  charge 
of  the  roundhouse  or  other  place  where 
repairs  of  locomotives  are  executed  were 
held  to  be  vice  principals  as  regards 
trainmen.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Harper  (1884)  44  Ark.  524  (fore- 
man of  shops  and  master  mechanic  both 
vice  principals  in  allowing  a  defective 
engine  to  go  out  on  the  same  road)  ;  Chi- 


cago d  A.  R.  Co.  V.  Shannon  ( 1867 )  43 
111.  338;   Ohio  d  M.  S.  R.  Co.  v.  Stein 

(1894)  140  Ind.  61,  39  N.  E.  246; 
Krueger  v.  Louisville,  N.  A.  &  C.  R.  Co. 

(1887)  111  Ind.  51,  11  N.  E.  957;  Cone 
v.  Delaware,  L.  &  W.  R.  Co.  (1880)  81 
N.  Y.  206,  37  Am.  Rep.  491,  affirming 

(1878)  15  Hun,  172;  Pennsylvania  & 
N.  Y.  Canal  &  R.  Co.  v.  Mason  (1885) 
109  Pa.  296,  58  Am.  Rep.  722;  Brabbits 
V.  Chicago  &  N.  W.  R.  Co.  (1875)  38 
Wis.  289. 

There  is  also  authority  for  holding 
a  railway  company  liable  for  the  failure 
of  an  engineer  to  report  that  his  engine 
was  defective.  Texas  &  N.  0.  R.  Co.  v. 
Single  (1897)  16  Tex.  Civ.  App.  653, 
41  S.  W.  90,  Writ  of  error  denied  in 
91  Tex.  287,  42  S.  W.  971,  Former  Ap- 
peal (1895)  9  Tex.  Civ.  App.  322,  29 
S.  W.  674  (company  held  to  be  bound 
by  promise  of  engineer  that  repairs 
would  be  done)  ;  Bridges  v.  St.  Louis, 
I.  M.  &  8.  R.  Co.  (1879)  6  Mo.  App. 
389.  These  decisions  would  hardly  be 
concurred  in  by  many  of  the  courts 
which  adopt  the  general  principle  under 
discussion.  But  the  imposition  of  re- 
sponsibility to  the  extent  here  predi- 
cated seems  to  be  quite  justifiable,  on 
logical  grounds,  if  the  engineer  be  re- 
garded as  the  person  who,  for  the  time 
being,  is  in  full  charge  of  the  piece  of 
machinery  operated  by  him. 

(p)  Defects  in  railway  cars. — That 
railway  comjianies  are  responsible  for 
the  negligence  cf  employees  whose  duty 
it  is  to  keep  cars  in  repair  was  held  in 
the  following  cases :  Northern  P.  R.  Co. 
V.  Herbert  (1886)  116  U.  S.  642,  29 
L.  ed.  755,  6  Sup.  Ct.  Rep.  590,  affirm- 
ing   (1882)    3   Dak.   38,   13  N.  W.   349 

(car  repairer  failed  to  remedy  defects 
in  brake)  ;  Central  Tru^t  Co.  v.  Texas 
&  St.  L.  R.  Go.  (1887)  32  Fed.  448  (de- 
fect in  brake  due  to  negligence  of  fore- 
man of  roundhouse)  ;  Mackey  v.  Balti- 
more &  P.  R.  Go.   (1890)  8  Mackey,  282 

(defective  brakes)  ;  Chicago  <&  N.  W.  R. 
Co.  v.  Jackson  (1870)  55  111.  492,  8  Am. 
Rep.  661;  Chicago  &  E.  I.  R.  Co.  v. 
DriscoU  (1897)  70  111.  App.  91;  Schaub 
V.  Hannibal  d  St.  J.  R.  Co.  (1891)  106 
Mo.  87,  16  S.  W.  924;  McNamara  v. 
Brooklyn  City  R.  Co.  (1895)  11  Misc. 
667,  32  N.  Y.  Supp.  913;  Missouri  P. 
R.  Co.  V.  .James  (1888)  —  Tex.  — ,  10 
S.  W.  332. 

A  street  car  company  does  not  dis- 
charge its  duty  to  motormen  by  placing 
rear  lights  at  places  whence  they  are  to 
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be  taken  and  attached  to  cars  by  con- 
ductors, but  is  liable  for  an  injury  to 
a  motorman,  due  to  the  failure  of  a 
conductor  properly  to  equip  his  car 
with  a  light.  Carter  v.  MoDermott 
(1907)  29  App.  D.  C.  145,  10  L.R.A. 
(N.S.)    1103,  10  Ann.  Cas.  601. 

A  railroad  company  drawing  the  cars 
of  another  company  cannot  delegate  the 
duty  of  inspecting  such  cars.  Budge  v. 
Morgan's  L.  &  T.  R.  &  S.  8.  Co.  (1902) 
108  La.  349,  58  L.R.A.  333,  32  So.  535. 

In  Rodney  v.  St.  Louis  8.  W.  R.  Co. 
(1895)  127  Mo.  676,  28  S.  W.  887,  30 
S.  W.  150,  the  duty  with  respect  to  a 
car  discovered  to  be  defective  was  dis- 
cussed as  follows :  "The  defendant  did 
not  discharge  its  full  duty  to  the  plain- 
tiff by  inspecting  and  marking  the  car. 
The  duty  to  furnish  reasonably  safe  ap- 
pliances and  machinery  for  the  use  of 
its  servants  in  the  course  of  their  em- 
ployment was  not  only  an  imperative, 
but  a  continuous,  duty.  It  ran,  so  to 
speak,  with  the  defective  car  from  the 
moment  it  was  discovered  to  be  defect- 
ive, continually  calling  upon  the  mas- 
ter to  repair  it,  or  to  warn  those  of 
its  servants,  whom  it  required  in  the 
course  of  their  employment  to  handle 
it,  of  its  dangerous  character.  These 
duties  were  not  only  imperative  and 
continuous,  but  they  were  personal  du- 
ties of  the  master,  to  whomsoever  dele- 
gated, and  if  neglected  by  those  to 
whom  they  were  delegated,  their  negli- 
gence was  the  negligence  of  the  master." 

The  failure  of  a  conductor  to  see 
that,  when  the  red  light  ordinarily 
carried  in  the  caboose  of  hia  train  was 
removed  for  repairs,  it  was  replaced  by 
another  one,  is  the  breach  of  a  non- 
delegable duty.  Denver  &  R.  G.  R.  Co. 
v.  Sipes  (1899)  26  Colo.  17,  55  Pao. 
1093. 

Trainmen  charged  with  the  duty,  up- 
on discovering  the  defective  condition 
of  a  car,  to  report  it  to  the  master  for 
repair,  and  to  discontinue  the  use  of  it 
until  it  is  restored  to  a  reasonably  safe 
condition,  are  not  fellow  servants  of  a, 
section  foreman  killed  in  consequence 
of  their  neglect.  Chicago  d  A.  R.  Co. 
V.  Gullm  (1900)  87  111.  App.  374,  af- 
firmed in  (1900)  187  111.  523,  58  N.  B. 
455. 

Like  principles  are  controlling  where 
the  defective  apparatus  is  a  hand  car. 
Banks  v.  Wabash  Western  R.  Co. 
(1890)  40  Mo.  App.  458.  There  the 
delinquent  was  the  foreman  of  a  section 


crew,  and  the  decision  as  to  such  a  func- 
tionary is,  perhaps,  not  one  which 
would  everywhere  receive  approval.  In 
some  courts  it  would  only  be  sustained, 
if  at  all,  on  the  same  ground  as  that 
suggested  for  the  similar  decision  as  to 
a  locomotive  engineer,  in  the  preceding 
subdivision  of  this  note. 

Unless  it  is  a  part  of  the  duty  of  the 
trainmen  themselves  to  make  the  ad- 
justment of  the  brake  rods  of  a  rail- 
way car,  an  improper  adjustment  is  as 
much  a  breach  of  the  non-delegable 
duty  to  keep  the  appliance  in  safe  con- 
dition as  if  some  part  of  it  was  de- 
fective in  character  or  wanting.  Woods 
V.  Long  Island  R.  Co.  (1899)  159  N.  Y. 
546,  54  N.  E.  1095,  affirming  (1896)  11 
App.  Div.  16,  42  N.  Y.  Supp.  140. 

(q)  In  other  vehicles. — Boelter  v. 
Ross  Lumher  Co.  (1899)  103  Wis.  324, 
79  N.  W.  243  (foreman  permitted  use 
of  wagon  reported  to  be  unsafe ) . 

(r)  Defective  ioilers. — See  also 
subd.  (k),  supra.  Mitchell  v.  Roiin- 
son  (1881)  80  Ind.  281,  41  Am.  Rep. 
812  (defective  boiler  exploded)  ;  Shea 
V.  Pacific  Power  Co.  (1905)  145  Cal. 
680,  79  Pac.  373. 

(s)  Defective  hoisting  apparatus. — 
Gorcora/n,  v.  Holbroolc  (1875)  59  N.  Y. 
517,  17  Am.  Rep.  369  (mill  owner  was 
held  liable  for  the  negligence  of  his  gen- 
eral agent  in  omitting  to  repair  a  chain 
by  which  an  elevator  was  raised  and* 
lowered,  after  he  had  been  notified  that 
the  apparatus  was  in  a  dangerous  con- 
dition) ;  Morton  v.  Zweirzylcowshi 
(1901)  192  111.  328,  61  N.  E.  413,  af- 
firming (1900)  91  111.  App.  462  (de- 
fendant held  liable  for  the  negligence 
of  an  engineer  in  failing  to  attach  a 
bucket  securely)  ;  Union  P.  R.  Go.  v. 
Fray  (1890)  43  Kan.  750,  23  Pac.  1039 
(foreman  in  charge  of  derrick  failed 
to  keep  it  in  safe  condition)  ;  Bort  v. 
Quadt  (1908)  8  Cal.  App.  290,  96  Pac. 
815;  Gal  Hirsch  &  Sons  Iron  £  Rail  Go. 
V.  Coleman  (1907)  227  111.  149,  81  N. 
E.  21  (defective  ropes)  ;  Suxmson  v. 
Oakes  (1904)  93  Minn.  404,  101  N.  Y. 
949  (foreman  did  not  furnish  necessary 
parts  for  pile  driver)  ;  Reed  v.  Mis- 
souri, K.  &  T.  R.  Go.  (1902)  94  Mo. 
App.  371,  68  S.  W.  364  (derrick  chain 
negligently  fastened)  ;  Batch  v.  Pike 
Mfg.  Go.  (1906)  73  N.  H.  521,  63  Atl. 
306  (master  liable  for  negligence  of 
employee  charged  with  duty  of  repair- 
ing elevator). 

In    Courtney   v.    Cornell    (1883)     17 
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Jones  &  S.  286,  the  majority  of  the 
court  held  that  the  owner  of  a  derrick 
was  liable  for  the  negligence  of  his 
foreman  in  beginning  work  with  a  der- 
rick, the  rigging  of  which  was  defective, 
owing  to  the  fact  that  the  ropes  had 
been  stretched  by  a  rain  which  fell 
during  the  night  before  the  accident. 
Sedgwick  dissented  on  a  ground  which 
would  probably  be  now  deemed  control- 
ling in  New  York  (see  next  chapter), 
•vis.,  that  the  plaintiff  "accepted  the 
risk  that  would  be  involved  in  arran- 
ging the  derrick  and  its  several  at- 
tachments, from  occasion  to  occasion." 

(t)  Defective  adj-ustment  of  the  parts 
of  machinery. — Eingartner  v.  Illinois 
Steel  Co.  (1896)  94  Wis.  70,  34  L.R.A. 
503,  59  Am.  St.  Rep.  859,  68  N.  W.  664 
(oiler  was  injured  through  the  negli- 
gence of  a  carpenter  gang,  whose  duty 
it  was  to  replace  planks  about  a  ma- 
chine called  the  "boom  rolls,"  after  their 
removal  for  the  purpose  of  attaching 
new  rolls ) ;  Monmouth  Min.  &  Mfg.  Co. 
v.  Erling  (1894)  148  111.  521,  39  Am. 
St.  Rep.  187,  36  N.  E.  117,  aflBrming 
((1892)  45  111.  App.  411  (employer  is 
not  relieved  from  liability  for  injuries 
to  an  employee,  caused  by  the  sudden 
starting  of  machinery,  due  to  the  ab- 
sence of  a,  nut  from  an  eyebolt  used  to 
thold  a  lever  in  place  to  keep  the  ma- 
cTlinery  stationary,  where  the  nut  had 
been  gone  for  several  weeks,  and  an- 
other employee  having  charge  of  the 
machinery  knew  of  such  defect,  and 
did  not  report  it  or  see  that  it  was 
repaired)  ;  Skelton  v.  Pacific  Lumber 
Co.  (1903)  140  Cal.  507,  74  Pac.  13, 
rehearing  denied  in  (1903)  74  Pac. 
444  (machinery  run  at  high  rate  of 
speed  to  test  new  machine,  without  dis- 
connecting emery  wheel,  which  burst ) . 

Inspection  and  repair  necessary  to 
the  safe  support  and  maintenance  of 
overhead  shafting  in  a  factory  are  not 
merely  incidental  to  the  running  of  the 
engine  with  which  it  is  connected,  with- 
in the  rule  that  the  inspection  or  repair 
incident  to  use  by  a  servant  of  machin- 
ery is  the  servant's,  not  the  master's 
duty.  Bustis  v.  James  A.  Banister  Co. 
(1899)    63   N.  J.  L.  465,  43  Atl.  651. 

The  tightening  of  a  belt  which  is  lia- 
ble to  slip  is  a  part  of  the  work  which 
devolves  on  the  master  in  the  perform- 
ance of  his  duty  to  keep  the  machinery 
in  safe  condition.  Ellis  v.  Pierce 
(1898)    172  Mass.  220,  51  N.  E.  974. 

(u)     Other   defects   in   machinery. — 


Darly  v.  Duncan  ( 1861 )  23  Dunlop,  Sc. 
Sess.  Cas.  2d  series,  529  (fencing  round 
machinery  allowed  to  become  defective. 
See  §  1454,  note  1,  ante);  Fox  v.  Le 
Comte  (1896)  2  App.  Div.  61,  37  N.  Y. 
Supp.  316  (power  press  so  defective 
that  it  moved  without  pressure  on  the 
treadle)  ;  Staslcowski  v.  Standard  Oil 
Co.  (1908)  127  App.  Div.  17,  111  N.  Y. 
Supp.  58  (similar  facts)  ;  Carter  v. 
Oliver  Oil  Co.  (1891)  34  S.  C.  211,  27 
Am.  St.  Rep.  815,  13  S.  E.  419  (servant 
whose  duty  it  is  to  repair  sacks,  which 
are  dangerous  to  use  when  torn,  held 
to  be  a  vice  principal  as  regards  an- 
other servant,  who  handles  them  in  op- 
erating a  machine)  ;  Swift  &  Go.  v. 
Short  (1899)  34  C.  C.  A.  545,  92  Fed. 
567  (acts  of  fellow  servants  of  a  person 
injured  by  the  flying  of  a  shoe  forming 
part  of  a  clutch,  from  a  rapidly  revol- 
ving wheel,  in  wiring  the  shoe  to  make 
it  safe,  after  it  is  cracked,  held  to  be 
the  act  of  the  master)  ;  Jaques  v.  Great 
Falls  Mfg.  Co.  (1891)  66  N.  H.  482,  13 
L.R.A.  824,  22  Atl.  552  (employer  lia- 
ble for  an  injury  received  by  a  weaver 
in  consequence  of  the  unskilful  manner 
in  which  the  loom  had  been  repaired 
by  the  mechanic  to  whom  the  duty  of 
repairing  had  been  assigned)  ;  Cl(win 
v.  William  Tinkham  Co.  (1909)  29  R. 
I.  599,  132  Am.  St.  Rep.  836,  73  Atl. 
392  (similar  facts)  ;  Peterson  v.  Q.  W. 
Tan  Dusen  d  Go.  (1907)  101  Minn. 
50,  111  N.  W.  839  (defective  station- 
ary engine)  ;  Sampson  v.  St.  Louis  <£ 
S.  F.  R.  Co.  (1911)  156  Mo.  App.  419, 
138  S.  W.  98  (jointer  became  defect- 
ive) ;  Clavin  v.  William  Tinkham  Go. 
(1909)  29  R.  I.  599,  132  Am.  St.  Rep. 
836,  73  Atl.  392  (loom  fixer  held  not 
to  be  fellow  servant  of  weaver)  ;  L'Bote 
V.  S.  B.  Dibble  Lumber  Co.  (1909)  203 
Mass.  294,  89  N.  E.  532  (unguarded 
ripsaw)  ;  Bigum  v.  St.  Paul  Sash,  Door 
&  Lumber  Go.  (1909)  107  Minn.  567, 
119  N.  W.  481  (jointing  machine  al- 
lowed to  become  defective)  ;  AXlen  v. 
Standard  Box  &  Lumber  Co.  (1908)  53 
Or.  10,  96  Pac.  1109,  rehearing  denied 
in  (1908)  53  Or.  17,  97  Pac.  555  (dull 
hooks    holding    log    in    sawmill). 

A  hook  tender  in  a  logging  camp, 
in  selecting  a  swamp  hook  and  in  fas- 
tening it  in  a  stump,  is  performing  a 
non-delegable  duty  of  the  master.  Eo- 
seth  V.  Preston  Mill  Go.  (1909)  55 
Wash.  416,  104  Pac.  612. 

An  injury  received  by  one  servant 
through  the  failure  of  another  servant 
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to  keep  the  brake  of  a  hoisting  appa-  entered  on  a  finding  that  the  handle  of 

ratus  in  repair  would  be  regarded  as  a  hammer  used  for  breaking  of  stones 

due  to  the  negligence  of  a  vice  princi-  was    worm-eaten,     and     defective    and 

pal.     But  if  the  injury  is  received  by  broken.     Baltimore  &  0.  8.  W.  R.  Co. 

the    negligence    of    the    second    servant  v.  Amos    (1898)    20  Ind.  App.  378,  49 

in    releasing    the    brake,    while    taking  N.  E.  854. 

an   active  part  in  the  working  of  the        (w)      Starting     machinery     mthout 

apparatus,  the  negligence  is  that  of   a,  warning. — Lohman     v.     Smft     &     Co. 

mere    fellow    servant.      Fox    v.    Spring  (1908)    105  Minn.  148,  117  N.  W.  418 

Lake   Iron   Co.    (1891)    89   Mich.    387,  (plaintiff   was    sharpening    the    knives 

50  N.  W.   872.  on  a  hog-skinning  machine  when  fore- 

A  millright  called  in  to  straighten  a  man   started   it)  ;    Grosjean   v.   Denny- 

shaft  and  the  servants  of  a  mill  archi-  Benton    Clay    &    Coal    Co.     (1911)     62 

tect     and     builder     reconstructing    the  Wash.  196,  113  Pac.  570;  Iliff  v.  Oud- 

building  were  said  to  be  probably  not  ahy  Packing   Co.    (1910)    83  Kan.  588, 

coservants  in  Cole  v.  Warren  Mfg.  Co.  —  L.R.A.  (N.S.)  — ,  112  Pac.  165.    And 

(1899)   63  N.  J.  626,  44  Atl.  647.  see    CHstanelli    v.    Saginaw    Mm.    Co. 

(v)   Defective    lighting    of    place    of  (1908)    154  Mich.  423,  117  N.  W.  910. 
work. — In  Kaukola  v.  OUver  Iron  Min.        In  giving  a  warning  by  the  whistle 

Co.    (1910)    159  Mich.  689,   124  N.  W.  before    starting    the    machinery    of    a 

691,  it  was  held  that  it  is  the  duty  of  mill,  an  engineer  is  performing  a  non- 

the  master  to  keep  a,  passage  or  thor-  delegable  duty.     Comrade  v.  Atlas  Lum- 

oughfare   of   a  mine,   far   distant  from  l>er  &  Shingle  Co.  (1906)  44  Wash.  470, 

the  working  places  of  most  of  those  who  87  Pac.  517. 

passed  through  it,  lighted,  so  that  it  A  master  engaged  in  the  work  of  re- 
may  be  used  by  the  employees  with  pairing  a  swinging  bridge  owes  to  his 
safety.  employees    the    non-delegable    duty    of , 

The    master    cannot    delegate   to    an-  warning  them  when  the  bridge  is  about 

other  the  duty  of  keeping  the  way  of  to  be  moved,  so  that  they  may  get  to 

ingress     and    egress    properly    lighted,  a  place  of  safety.    Haun  v.  Cincinnati, 

Bailey  v.  Stix,  B.  &  F.  Dry  Goods  Co.  C.  C.  &  St.  L.  R.  Co.    (1903)    28  Ohio 

(1910)    149  Mo.  App.   656,   129   S.  W.  C.  C.  422. 
739.  (x)  Other  authorities  for  the  general 

The   duty  of  the  master  where  dan-  primoiple   a/re   the  follovyi/ng : — Western 

gerous  work  is  to  be  done  in  the  night-  U.  Teleg.  Co.  v.  Tracy   (1901)   52  C.  C. 

time  is  not  performed  by  placing  ma-  A.  168,  114  Fed.  282   (poles)  ;   'National 

terials    for   electric   lights   where   they  Steel  Co.  v.  Lowe   (1904)    62  C.  C.  A. 

may  be  used   at  the   command  of  the  229,  127  Fed.  311;  Deninger  v.  Amer- 

foreman.     DevoMey   v.    Degnon-MoLean  icon  Locomotive  Co.    (1911)    107  C.  C. 

Constr.  Co.  (1903)   79  App.  Div.  62,  79  A.    126,    185    Fed.    22;    Wells    v.    Coe 

N.  y.   Supp.   1050,  aflfirmed  in    (1904)  (1886)  9  Colo.  159,  11  Pac.  50;  Denver 

178  N.  y.  620,  72  N.  E.  1098.  Tramway    Co.    v.    Grumhaugh    (1897) 

The  master  owes  the  servant  the  non-  23  Colo.  363,  48  Pac.  503 ;  Mackey  v. 
delegable  duty  of  properly  lighting  the  Baltimore  &  P.  R.  Co.  (1890)  8  Mack- 
passageway  to  and  from  the  place  of  ey,  282;  Pullman  Palace  Gar  Go.  v. 
work.  English  v.  Amidon  (1903)  72  Laack  (1892)  143  111.  242,  18  L.R.A. 
N    H.  301,  56  Atl.  548.  215,  32  N.  E.  285;   Monmouth  Min.  & 

It  has  been  held  that  the  owner  of  Mfg.  Co.  v.  Erling  (1894)  148  111.  521, 
a  ship  cannot  escape  his  responsibility  39  Am.  St.  Rep.  187,  36  N.  E.  117; 
for  the  unlighted  condition  of  a  pas-  Norton  v.  Volzke  (1895)  158  111.  402, 
sageway  to  coal  bunkers  in  use  on  a  49  Am.  St.  Rep.  167,  41  N.  E.  1085; 
dark  night  while  the  ship  is  coaling,  Tudor  Iron  Works  v.  Weber  (1889)  31 
by  furnishing  lanterns  to  his  servants  111.  App.  306;  Parry  Mfg.  Co.  v.  Eaton 
without  using  any  care  to  see  that  they  (1908)  41  Ind.  App.  81,  83  N.  E.  510; 
are  properly  lighted.  The  Saratoga  Balti/more  &  0.  S.  W.  B.  Go.  v.  Walker 
(1898)  87  Fed.  349.  But  this  ruling  (1908)  41  Ind.  App.  588,  84  N.  E.  730; 
is  in  conflict  with  the  principle  dis-  Atchison,  T.  d  S.  F.  R.  Go.  v.  McKee 
cussed  in  chapter  lxv.,  subtitle  B,  post.  (1887)  37  Kan.  592,  15  Pac.  484;  Law- 
See  especially,  §  1540,  note  1,  subd.  renoe  v.  Hagemeyer  d  Co.  (1892)  93 
(r)'.      ^  Ky.  591,  20  S.  W.  704;  Shanny  v.  An- 

A  judgment  for  plaintiff  is  properly  3rosooggin  Mills    (1876)    66   Me.   420; 
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by  removing  from  it  some  essential  part,  the  want  of  whicli  renders  it 
dangerous  in  use.'  An  employee  is  a  vice  principal  as  regards  the 
care  and  custody  of  dangerous  instrumentalities  which  are  given  into 
his  charge.* 

1499.  [569]  Same  duty  held  to  be  delegable. — The  cases  in  which 
the  doctrine  that  a  master  is  not  liable  for  the  negligence  of  servants 
to  whom  he  deputes  the  function  of  keeping  the  instrumentalities  in 
a  proper  condition  has  been  avowedly  or  impliedly  adopted  are  col- 
lected in  §  1549,  post. 

1500.  [570]  Duty  to  see  that  worn-out  or  otherwise  defective  parts 
of  instrumentalities  are  replaced  by  suitable  substitutes. — The  quality 
of  this  duty  may  be  said  to  depend  upon  the  essential  nature  of  the 
operation  by  which  the  replacement  is  effected  in  each  particular 
instance. 

In  some  cases  that  operation  is,  logically  speaking,  equivalent 
to  a  discharge  of  the  function  of  supplying  a  suitable  instrumentality. 
Under  such  circumstances  the  liability  of  the  master  for  the  negli- 
gence of  an  employee  to  whom  that  function  is  deputed  cannot  be  con- 
sistently denied  by  any  court  which  concedes  the  duty  of  supply  to  be 
non-delegable.     For  the  purposes  of  this  principle  it  is  plainly  im- 

Tworribly  v.  Consolidated  Electric  Light  169,  50  N.  Y.  Supp.  417,  rehearing  de- 
Co.    (1903)   98  Me.  353,  64  L.R.A.  551,  nied  in   (1898)   28  App.  Div.  624,  51  N. 
57  Atl.  85   (long  ladder);  Philadelphia,  Y.  Supp.  136;   Palmijiano  T.  Hyde-Mo- 
B.  &  W.  li.   Co.  V.  Devers    (1905)    101  Farlin   Co.    (1909)    126  App.  Div.   221, 
Md.    341,    61    Atl.    418;    Rice   v.   King  110  N.  Y.  Supp.  368,  affirmed  in  (1909) 
Phillip    Mills    (1887)     144    Mass.    229,  194  N.  Y.  524,  87  N.  E.  1124;   Norris- 
59  Am.  Rep.  80,  11  N.  E.  101;   Sadow-  v.    Holt-Morgan   Mills    (1911)    154   N. 
ski    V.    Michigan    Car    Co.     (1890)     84  C.  474,  70  S.  E.  912;   Carter  v.  Oliver 
Mich.  100,  47  N.  W.  598;  Fox  v.  Spring  Oil   Co.    (1891)    34   S.   C.   211,   27   Am. 
Lake   Iron    Co.    (1891)    89   Mich.    387,  St.  Rep.  815,  13  S.  E.  419;  Houston  <& 
50  N.  W.  872;  Rotue  v.  Blodgett  &  D.  T.    C.   R.    Go.   v.    Marcelles    (1883)    59' 
Lumber   Co.    (1893)    94  Mich.   607,   54  Tex.  334;  Fordyce  v.   Culver    (1893)    2' 
N.   W.   492;    Anderson  v.   Michigan   G.  Tex.    Civ.    App.    569,    22    S.    W.    237; 
R.    Co.    (1895)    107   Mich.   591,    65   N.  Chapman   v.    Southern   P.    Go.    (1895) 
W.    585;    Deary   v.    Hecla   Go.    (1910)  12    Utah,    30,    41    Pae.    551     (employee 
1 61  Mich.  677,  126  N.  W.  846 ;   Ander-  charged  with  the  direction  of  work'  in- 
son  V.  Pittsburgh  Goal  Co.   (1909)   108  the    absence    of    a    foreman,    and    with 
Minn.    455,    26    L.R.A.  (N.S.)    624,    122  the  duty  of  repairing  machinery  when 
N.    W.    794;    Bridges   v.    St.   Louis,    1.  needed,  not  -a,  fellow  servant  of  another 
M.    &    S.    R.    Co.    (1879)    6   Mo.    App.  employee,   so  far  as  his  duty  to  make- 
392;    Duiei   v.    Geisel    (1886)    23   Mo.  repairs     is     concerned);     Eowland    v. 
App.    676;    Debus    v.    Armour    <&    Go.  Standard  Mill.   <&  Logqinq   Go     (1908) 
(1909)    84  Neb.  224,  120  N.  W.  1110;  50  Wash.  34,  96  Pac.  686. 
Ballard  v.   Hitchcock  Mfg.   Co.    (1893)  ^  Broioning    v.    Wabash    Western    R 
71    Hun,    582,    24   N.    Y.    Supp.    1101;  Co.    (1894)    124  Mo.  55,  24  S.  W.  731* 
Benzing    v.    Steinmay    &    Sons    (1886)  affirmed  in    (1894)    27   S.  W.  644    (en- 
101  N.  Y.  547,  5  N.  E.  449;  Strauss  v.  gineer  killed  owing  to  the  removal  of 
Haberman  Mfg.  Go.  (1897)  23  App.  Div.  brakestaffs   by   a   road  master). 
1,  48  N.  Y.  Supp.  425 ;   Galasso  v.  Na-  8  Rush  v.  Spokane  Falls  &  ff .  R    Co 
tional  S.  8.  Co.    (1898)    27  App.  Div.  (1900)    23  Wash.  501,  63  Pac.  500. 
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material  whether  the  substitution  is  that  of  an  entire  instrumentality 
or  merely  one  of  its  constituent  parts.''  Upon  general  principles  it 
would  seem  that  that  species  of  replacement  which  would  be  incident 
to  the  preparation  of  instrumentalities  as  part  of  the  workj  or  to  any 
of  the  other  operations  discussed  in  chapter  lxv.,  would  not  consti- 
tute the  exercise  of  a  non-delegable  function ;  but  no  case  is  known  to 
the  writer  in  which  this  precise  point  has  been  considered.^ 

In  other  cases  the  operation  of  replacement  is  associated  with  the 
function  of  maintenance  in  this  respect, — that  substitution  represents 
the  most  appropriate,  as  possibly  the  only  available,  method  by  which 
a  defective  instrumentality  can  be  prevented  from  falling  below  the 
legal  standard  of  safety.  So  far,  therefore,  as  the  doctrine  that  this 
function  is  one  pertaining  to  the  absolute  obligations  of  the  master 
is  not  limited  by  the  principle  explained  in  §§  1535,  1552,  post,  it  is 
clear  that  the  master  must  answer  for  the  negligence  of  all  employees 
whose  duty  it  is  to  see  that  the  instrumentalities  or  their  parts  are 
renewed,  whenever  this  is  the  course  which  a  prudent  man  would 
adopt  under  the  circumstances.' 


1  Lehigh  Valley  Coal  Co.  v.  Warreh 
(1898)  28  C.  O.  A.  540,  55  U.  S.  App. 
437,  84  Fed.  866  (blocks  furnished  for 
checking  the  speed  of  coal  cars  were  de- 
fective to  the  knowledge  of  the  superin- 
tendent) ;  Mulvey  v.  Rhode  Island  Loco- 
motive Works  (1883)  14  R.  I.  204 
(superintendent  had  notice  that  an  ele- 
vator chain  was  defective,  but  failed  to 
furnish   a  new   one ) . 

An  employee  in  charge  of  the  me- 
chanical department  represents  the 
master  as  regards  the  substitution  of 
an  essential  part  of  the  machinery. 
Slattery  v.  Walker  &  P.  Mfg.  Go. 
(1901)  179  Mass.  307,  60  N.  E.  782 
(larger  sized  check  valve  inserted  in 
an  air  hoist). 

"A  machine  may  be  so  constructed, 
and  its  operation  may  be  such,  as  to 
call  for  a  frequent  replacement  of  one 
or  more  of  its  constituent  parts.  Such 
parts,  when  adjusted  in  the  machine, 
become  as  much  a  part  of  it  as  if  in- 
cluded in  the  original  construction,  and 
a  defect  in  one  of  them  is  a  defect  in 
the  machine.  The  duty  of  seeing  that 
such  parts  are  not  defective  is  one  in- 
cumbent on  the  master.  It  is  not  a 
matter  of  ordinary  repair  from  day  to 
day,  which  may  be  intrusted  to  a  serv- 
ant. The  defendant  could  not,  there- 
fore, avoid  responsibility  by  delegating 


this  duty  to  persons  whom  it  believed 
to  be  competent,  and  who  in  fact  were 
competent,  to  perform  it.  If  the  in- 
jury to  the  plaintiff  was  due  to  a  de- 
fect in  the  punch,  which  might  have 
been  discovered  by  the  exercise  of 
reasonable  care  on  their  part,  but  was 
not,  the  defendant  is  liable  for  their 
negligence."  Toy  v.  United  States 
Cartridge  Co.  (1893)  159  Mass.  313, 
34  N.  E.  461. 

See  also  the  quotation  from  the  opin- 
ion in  Moynihan  v.  Hills  Co.  (1888) 
146  Mass.  586,  4  Am.  St.  Rep.  348,  16 
N.  E.  574,  as  given  in  §  1550,  post. 

2  The  control  of  the  repairs  is 
deemed  to  be  rather  with  those  who 
are  to  provide  the  apparatus  than  with 
those  who  are  to  work  with  it,  where 
the  means  of  replacing  defective  parts 
are  not  supplied  to  the  person  in 
charge  of  it,  until  he  asks  for  what 
is  needed.  Daley  v.  Boston  d  A.  R. 
Co.  (1888)  147  Mass.  101,  16  N.  E. 
690. 

3  See,  for  example,  Houston  &  T.  C. 
R.  Co.  V.  Dunham  (1878)  49  Tex.  181 
(railroad  company  held  liable  for  an 
injury'  to  a  brakeman,  resulting  from 
failure  of  the  road  master  and  section 
men  to  replace  rotten  ties  with  sound 
ones ) . 
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1501.  [571]  Duty  to  furnish  proper  medical  treatment  to  sick  or  in- 
jured servants. — A  shipowner  cannot  escape  liability  for  the  negli- 
gence of  the  captain  of  a  ship  in  failing  to  follow  the  advice  of  a 
physician  as  to  the  proper  treatment  of  a  member  of  the  crew  who  is 
injured  in  the  course  of  his  employment.^ 

The  duty  of  the  master  in  respect  of  providing  medical  attendance 
on  servants  is  discussed  as  a  whole  in  chapter  lxxxvii.,  post. 

1502.  [572]  Duty  to  hire  suitable  servants. —  In  the  nature  of  the 
case  this  duty  must  be  regarded  as  one  which,  for  the  purpose  of  prac- 
tical litigation,  has  relation  solely  to  original  supply,  or  replacement. 
The  maintenance  of  a  human  being  in  a  condition  of  efficiency  is  not 
a  function  which  can  be  viewed  as  the  subject-matter  of  an  obligation, 
in  the  same  sense  as  that  which  is  contemplated  by  the  law  where  un- 
intelligent agencies  of  work  are  concerned.  To  make  out  a  certain 
parallelism  between  the  two  cases  would  doubtless  be  possible;  but 
the  analogies  evolved  by  such  an  investigation  would  be  of  merely 
scholastic  interest.  For  example,  it  may  fairly  enough  be  main- 
tained that  a  master  who,  instead  of  resorting  to  the  customary  rem- 
edies of  dismissal,  suspension,  or  change  of  work,  where  a  servant 
has  become  so  incapable,  through  bodily  or  mental  infirmities,  as  to 
endanger  the  safety  of  his  colaborers,  retains  him  in  the  same  employ- 
ment, is  subject  to  the  duty  of  seeing  that  everything  is  done  that  can 
reasonably  be  done  under  the  circumstances  to  bring  him  back  to 
health  and  vigor  by  appropriate  treatment.  But  the  writer  is  not 
aware  that  the  enforcement  of  such  a  duty  has  ever  been  discussed. 
The  obligation  of  the  master  to  provide  medical  treatment  for  a  sick 
or  injured  servant  has  never  been  viewed  as  one  creating  legal  rights 
in  favor  of  coservants,  except  under  the  special  circumstances  ad- 
verted to  in  the  preceding  section.  The  only  absolute  obligation, 
therefore,  to  which  it  is  necessary  to  advert  in  the  present  connection 
is  that  of  "exercising  proper  diligence  in  the  employment  of  reason- 
ably safe  and  competent  men  to  perform  their  respective  duties."  * 

The  American  courts  are  in  full  agreement  as  to  the  doctrine  that 
the  negligence  of  one  who  represents  the  employer  in  hiring  and  dis- 
charging men  is  chargeable  to  the  employer.^    The  acceptance  of  this 

i/Sfcfwff  V.  Metcalf  (1887)   107  N.  Y.  620,   82   Fed.  976;   Baltimore  &  0.  B. 

211,  1  Am.  St.  Rep.  807,  13  N.  E.  796.  Go.  v.  Henthorne    (1896)    19   C.   C.  A. 

1  Phrase  used  in  Northern  P.  B.  Co.  623,  43  U.   S.  App.   113,  73  Fed.   634; 

V.  Peterson  (1896)  162  U.  S.  346,  40  L.  Walker  v.  Boiling   (1853)   22  Ala.  294; 

ed.  994,  16  Sup.  Ct.  Kep.  843.  Tyson  v.   South   &   North  Ala.   B.   Co. 

f^Olsenv.  Andrews   (1897)   168  Mass.  (1878)    61   Ala.   554,   32   Am.   Rep.   8; 

261,  47  N.  E.  90;  Bosworth  v.  Bogers  Matthews   v.   Bull    (1897)    —  Cal.  ^, 

(1897)   27  C.  C.  A.  385,  53  U.  S.  App.  47     Pac.     773;      Murphy     v.     Mughes 
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doctrine  involves  the  consequence  tliat  it  is  quite  immaterial  whether 
the  negligent  person  was  a  partner  or  an  employee  of  the  defendant, 

(1898)    1    Penn.    (Del.)    250,    40   Atl.  Choctaw  Electric  Co.  v.  Clark    (1911) 

187;      Justice     v.     Pennsylvania     Co.  28  Okla.  399,  114  Pac.  730. 

(1892)    130   Ind.   321,   30   N.   E.   303;  The  New  York  cases  cited  above  are 

■Quincy    Min.    Co.    v.    Kitts    (1879)    42  in  accord  with  the  decision  of  the  su- 

Mich.  34,  3  N.  W.  240;   Brown  v.  Oil-  preme  court  in  Wright  v.  New  York  C. 

Christ   (1890)    80  Mich.  56,  20  Am.  St.  R.  Co.    (1858)   28  Barb.  80,  which  was 

Eep.  496,  45  N.  W.  82;  Broion  v.  Win-  not  explicitly   concurred  in   as  to  this 

o«-a  &  St.  P.  B.  Co.   (1880)    27  Minn,  point  by  the  court  of  appeals,  where  it 

162,   38   Am.   Eep.   285,   6   N.   W.   484;  was   observed    ([1862]    25   N.   Y.   562) 

Harper  v.  Indianapolis  d  St.  L.  B.  Co.  that   the   responsibility   of  the   master 

(1871)    47   Mo.   567,   4  Am.   Eep.   353  was  a  debatable  question.     But  it  was 

(company    permitted    engineers    to    al-  declared    on    the    evidence    that    there 

low    their    firemen    to    handlei    locomo-  was,    at    all    events,    no   negligence    as 

tives,  and  damage  was  caused  by  the  regards  the  selection  of  the  delinquent 

incompetency  of   one   of   them)  ;    Mann  servant. 

V.  Delavyare  &  H.  Canal  Co.   (1883)   91  These  decisions  may  be  regarded  as 

IST.  Y.  495  (conductor  put  a  man  on  the  having  discredited  Kidwell  v.  Houston 

list    of    extra    brakemen,    without    any  c6  O.  N.  B.  Co.   (1877)    3  Woods,  313, 

inquiry  as  to  his  qualifications,  or  in-  Fed.   Gas.  No.  7,757,  where,  in  discus- 

structing  him   as  to  the  rules   of  the  sing  a  contention  of  plaintiff's  counsel 

company)  ;   O'Laughlin  v.  New  York  C.  that  the  averment  in  the  petition,  char- 

<6  H.  B.  B.  Co.  (1887)   27  N.  Y.  Week,  ging   that   the    "master   mechanic   was 

Dig.  109,  9  N.  Y.  S.  E.  384,  affirmed  in  advised  of  the  habitual  negligence  and 

(1889)    113  N.  Y.   623,   20  N.  E.  876;  general  bad  habits  of  said  car  inspec- 

Sullivan  v.  Metropolitan  Street  B.  Co.  tor,  and  that  he  failed  and  refused  to 

(1900)  53  App.  Div.  89,  65  N.  Y.  Supp.  discharge  him,"  takes  this  case  out  of 

842   (special  point  raised  was  that  the  the   general   rule,    as   being   equivalent 

delinquent   went   beyond   the    scope    of  to  a  charge  that  the  company  had  em- 

his  proper  duties) ;  Frazier  v.  Pennsyl-  ployed  an  unskilful  or  incompetent  car 

varUa   B.    Co.    (1860)    38   Pa.    104,    80  inspector,  the  court  said:   "The  charge 

Am.  Dec.  467 ;  Texas  Meosioam,  B.  Co.  v.  thus  vaguely  made,  seems  to  me  only 

Whitmore    (1883)    58    Tex.    276    (fore-  to  amount  to  a  charge  of  negligence  on 

man  of  bridge  gang  knew  that  engineer  the  part  of  the  master  mechanic  in  not 

of  pile  driver  was   incompetent)  ;    Gal-  reporting  the  character  of  the  car  in- 

veston,   H.   &   S.   A.   B.   Co.  v.   Eckles  spector  to  the  officers  of  the  company, 

(1900)  21  Tex.  Civ.  App.  179,  60  S.  W.  and  does  not,  therefore,  constitute  an 

830    (yard   master   had   power   to   dis-  exception   to   the   general   rule   that   a 

charge) ;   Weeks  v.  Scharer   (1901)    49  railroad  company  is  not  liable  to  one 

C.  C.  A.  372,  111  Fed.  330,  second  ap-  of   its   employees    for   the   mere   negli- 

peal    (1904)    64  C.  C.  A.  11,  129  Fed.  gence  of  another  employee.    It  does  not 

333;   Brady  v.  Western.  U.  Teleg.  Co.  appear  that  the  master  machinist  was 

(1902)    51  C.  C.  A.  539,  113  Fed.  909;  anything  more   than   a   fellow   servant 

Pittsburgh  B.    Co.   v.    Thomas    (1909)  °f  ^^^  car  inspector  and  the  plaintiff, 

98   C.   C.  A.   437,   174  Fed.   591;   Fur-  without  the  power  of  appointment  or 

long  y.  New  York,  N.  H.  &  H.  B.  Co.  /^^"""J^J-    ,  ^""^^^    *^^^^    circumstances 

(1910)    83   Conn.  568,  78  Atl.  489,  21  ^^^e   itwe"     '°"^^°'' 

Ann.   Cas.   937 ;    Hilton  J   D.   Lumber  ^  complaint  framed  on  the  theory  of 

Go.  V.  Ingram  (1904)   119  Ga   652,  100  negligence  in  retaining  an  incompetent 

Am.  St.  Rep.  204,  46  S.  E.  895,  subse-  servant    need    not    contain    a    specific 

quent  appeal    (1911)    135   Ga.   696,   70  averment    that    he    had    authority,    by 

S.    E.    234;    Moore   v.    Dublin    Cotton  virtue  of  his  employment,  to  do  the  act 

Mills    (1907)    127   Ga.   609,   10  L.E.A.  which  produced  the  injury.    Gulf,  C.  <& 

(N.S.)    772,   56  S.  E.  839;   Kronzer  v.  B.  F.  B.  Co.  v.  Pierce    (1894)    7  Tex. 

Spencer-Kellogg  Co.    (1910)    109  Minn.  Civ.  App.  597,  25  S.  W.  1052. 

392,    124    N.    W.    6;    Simone   v.    Kirk  Among  the  personal  duties  of  an  em- 

(1902)    173   N.   Y.    7,   65   N.   E.    739;  ployer   is  that  of  using  ordinary  care 
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since  the  servant  must  succeed  on  either  theory.^  Negligence  which 
consists  in  transferring  persons  already  in  the  service  from  duties, 
which  they  are  competent  to  perform  to  duties  for  which  they  are  un- 
fitted is  deemed  to  be  a  breach  of  the  personal  obligation  now  under 
review.  In  such  a  case  the  inference  of  liability  follows  immediately 
upon  proof  that  the  official  who  made  the  transfer  was  acting  within 
the  scope  of  his  powers.* 

In  the  doctrine  now  under  review,  which  was  adopted  at  a  very 
early  stage  in  the  development  of  the  law  of  employers'  liability,  we 
find  the  first  recognition  of  the  fact  that  there  is  a  logical  inconsist- 
ency involved  in  declaring  a  master  to  be  subject  to  an  absolute  duty, 
and  yet  not  responsible  for  the  negligence  of  the  person  to  whom  that 
duty  has  been  delegated.*  That  the  principle  to  which  this  fact 
points  was  applied  to  the  duty  of  hiring  suitable  servants  several 
years  before  the  courts  advanced  to  the  conception  of  a  generalization 
on  the  same  lines,  with  respect  to  the  entire  class  of  absolute  duties, 
seems  to  have  been  a  result  of  the  prominence  which,  from  the  very 
outset,  was  given  to  the  conception  that  the  doctrine  of  common  em- 
ployment is  subject  to  the  qualification  that  the  servant,  "when  he  en- 
gages to  run  the  risks  of  his  service,  including  those  arising  from  the 
negligence  of  fellow  servants,  has  a  right  to  understand  that  the 
master  has  taken  reasonable  care  to  protect  him  from  such  risks  by 
associating  him  only  with  persons  of  ordinary  skill  and  care."  ^ 

in  the  selection  of  fellow  servants;  and  port  Brick  £  Tile  Co.   (1910)  —  Iowa, 

this   duty   cannot  be   delegated   to   an-  — ,  124  N.  W.  327. 

other   servant,   and   if   such   duties   are  *  Blaokman  v.  Thomson-Houston  Elec- 

confided  to  another  employee,  he  is,  in  trio  Co..    (1897)    102  Ga.   64,  29   S.  E. 

the    performance    of    such    duties,    the  120;  Harper  v.  Indianapolis  &  St.  L.  R. 

representative    of    the    master.      Cragg  Co.  ( 1871 )  47  Mo.  567,  14  Am.  Rep.  353 

V.   Los  Angeles   Trust   Co.    (1908)    154  (engineer  viewed  as  a  vice  principal  in 

Cal.   663,   98   Pac.   1063,   16   Ann.   Gas.  permitting   a    fireman   to    run    his    en- 

1061.  gine)  ;  Lyttle  v.  Chicago  &  W.  M.  R.  Go. 

The  presumption  that  the  master  has  (1890)    84   Mich.    289,   47   N.   W.    571 

exercised  proper   care   in  the   selection  (promise  of  yard  master  that  a  fireman 

of  his  servants  cannot  prevail  when  it  should  not  run   an  engine,   held   to  be 

affirmatively    appears     that    both    the  binding  on  a  railway  company)  ;   Isola 

master  and  the  agency  to  whom  he  has  v.  Delaware,  L.  &  W.  R.  Co.  (1909)  134 

intrusted    that    duty   have  been   negli-  App.  Div.  313,  118  N.  Y.  Supp.  888. 

gent.     Pearson  v.  Alaska  Pacific  8.  8.  B  See  the  opinion  of  Shaw,  Ch.  J.,  in 

Co.   (1909)   51  Wash.  560,  130  Am.  St.  Farwell  v.  Boston  &  W.  R.  Corp.  (1842) 

Rep.   1117,   99  Pac.  753.  4  Met.  49,  38  Am.  Dec.  339. 

^McMahon    v.    Davidson    (1867)     12  ^  Hutchinson  v.  York,  N.  &  B.  R.  Co. 

Minn.  357,  Gil.  232.  (1850)    5   Exch.  343,  per  Alderson,  B. 

The  duty  of  exercising  ordinary  care  See  note  to  48   L.R.A.  p.   369.     The 

in  the   selection   and  retention   of   em-  connection  between  the  doctrine  consid- 

ployees  cannot  be  delegated  by  the  mas-  ered  in  its  positive  form  and  as  a  mere 

ter,   and  any  omission  thereof,  though  qualification  of  the  doctrine  of  common 

by    an    agent,    is    attributable    to    the  employment     is     clearly     indicated     in 

master    himself.     Streicher   v.    Daven-  Walker  v.  Boiling  (1853)    22  Ala.  294. 
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In  one  English  case  it  was  held  that  the  master  was  not  chargeable 
with  the  knowledge  of  his  foreman  that  a  subordinate  was  incompe- 


There  Phelan,  J.  (p.  314),  after  stating 
the  two  doctrines  established  by  the 
•earlier  cases  to  be  that  the  master  is 
l)Ound  to  use  ordinary  care  in  providing 
•competent  servants,  and  that  the  serv- 
ant impliedly  stipulates  to  run  the  or- 
dinary risks  of  the  service,  among 
which  are  to  be  considered  acts  of  neg- 
ligence on  the  part  of  a  fellow  servant, 
proceeded  thus:  "But  the  master  does 
not  discharge  this  duty — or,  in  other 
words,  does  not  use  due  care — when  he 
exposes  the  servant  to  danger  by  asso- 
ciating with  him,  in  a  service  of  peril, 
those  who  are  wanting  in  ordinary  skill 
and  prudence ;  and  if  the  master  chooses 
to  do  this,  or  his  agent  does  it,  the 
former  will  be  held  accountable,  and  it 
IS  no  excuse  for  him  to  say,  'I  delegated 
a  duty  arising  from  the  relation  I  oc- 
cupy, to  a  third  person,  who  was  in  all 
respects  competent  to  discharge  it,  and 
his  neglect  was  one  of  the  risks  which 
the  servant  took.'  The  answer  would 
■be  that  the  agent  must  be  regarded  as 
the  master,  and  not  as  the  servant,  so 
far  as  this  duty  was  concerned.  In  the 
present  case,  the  evidence  shows  gross 
negligence  and  a  criminal  inattention  to 
li.is  duties,  on  the  part  of  the  engineer. 
It  was  the  duty  of  the  captain  to  pro- 
tect the  subordinate  agents,  employed  in 
the  common  business,  from  the  probable 
consequences  of  such  neglect  by  the 
prompt  discharge  of  the  person  who,  by 
his  carelessness  and  recklessness,  was 
endangering  the  lives  of  all  on  board; 
and  this  duty,  as  we  have  already  said, 
devolved  upon  him,  not  as  the  servant, 
but  as  the  master — as  the  representa- 
tive of  the  owner.  This  duty  he  did  not 
discharge;  and  for  the  injurious  conse- 
quences of  this  neglect  the  owner  is 
responsible.  .  .  .  But  an  important 
inquiry  meets  us  here,  not  embraced  by 
these  principles,  and  which  we  do  not 
find  to  be  covered  by  any  of  the  adju- 
dicated cases.  It  is  this:  When  there 
is  a  general  manager  or  superintendent 
of  the  service,  with  inferior  agents  or 
servants,  or  classes  of  agents  or  serv- 
ants, under  him,  and  such  general  man- 
ager or  superintendent  is  invested  by 
the  common  employer  with  the  duty  and 
authority  of  employing  and  dismissing 
those  who  are  under  him,  are  acts  of 
negligence  on  the  part  of  such  general 


manager  to  be  considered  as  falling 
within  the  ordinary  risks  of  the  service, 
for  which  the  common  employer  is  not 
responsible?  And  again:  Even  if  other 
acts  of  negligence  will  be  so  regarded, 
are  we  so,  likewise,  to  regard  his  acts 
of  negligence  in  not  exercising  reason- 
able care  and  diligence,  in  not  employ- 
ing competent  inferior  officers  and  serv- 
ants, or  in  not  dismissing  such  as  prove 
incompetent?  In  regard  to  all  other 
acts  of  negligence  on  the  part  of  the 
general  manager  or  superintendent,  I 
decline  to  express  an  opinion  until  the 
case  ai'ises.  But  with  respect  to  the 
last-mentioned  kind  of  negligence, — 
namely,  that  of  failing  to  exercise  rea- 
sonable care  in  procuring  competent  in- 
ferior officers  and  agents,  where  that 
falls  within  the  scope  of  his  duty,  or  in 
dismissing  such  as  prove  to  be  incom- 
petent, I  must  hold  that  they  cannot  be 
included  among  the  risks  for  which  the 
master  or  common  employer  shall  not  be 
held  responsible.  To  hold  otherwise 
would  be,  as  I  maintain,  to  destroy  the 
valuable  general  principle  recognized 
and  established  in  the  very  cases  which 
have  been  quoted,  in  which  it  is  held  to 
be  the  duty  of  every  master  or  principal 
to  provide  men  of  ordinary  care  and 
skill  for  each  particular  station,  for  the 
safety  and  protection,  not  only  of  stran- 
gers, but  of  those  engaged  in  his  serv- 
ice. This  duty  of  the  master  is  express- 
ly retained  in  the  very  cases  where  he  is 
held  not  to  be  subject  further  than  this 
for  injuries  which  may  result  to  one 
servant  from  the  acts  of  negligence  of 
his  fellow  servant.  Whether  the  master 
will  do  this  or  not  is  no  part  of  the  or- 
dinary risks  of  the  service;  he  is  strict- 
ly held  to  the  performance  of  it  at  all 
times.  ...  It  follows,  also,  that 
the  law  will  not  allow  any  shift  by 
which  that  may  be  done  indirectly 
which  cannot  be  done  directly;  in  other 
words,  the  law  will  not  allow  a  master, 
whose  duty  it  is  to  employ  none  but 
men  of  ordinary  care  and  skill,  in  all 
branches  of  the  service,  to  devolve  the 
duty  of  making  such  employment  on  his 
general  manager,  who  may  be  irrespon- 
sible, and  by  such  means  become  irre- 
sponsible himself,  for  the  neglect  of  this 
important  duty.  As  to  that  much,  the 
general  manager  must,  upon  principle, 
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tent.  The  negligence  of  the  foreman  in  retaining  the  subordinate, 
tinder  such  circumstances,  is  simply  that  of  a  fellow  servant.''  This 
ruling  is  an  exemplification  of  the  general  principle  established  by 
Wilson  V.  Merry.    See  §  1457,  ante. 

The  non-delegable  quality  of  the  duty  to  hire  competent  servants 
is  usually  considered  in  connection  with  injuries  received  by  a  fellow 
servant  of  the  one  alleged  to  be  incompetent.  But  this  duty  is  also 
treated  as  absolute  where  the  master  has  set  a  young  and  inexpe- 
rienced servant  to  a  task  beyond  his  strength  and  skill.  In  such  a  case 
he  cannot  escape  liability  on  the  ground  that  the  person  directing  the 
servant  where  to  work  was  a  fellow  servant.' 

1503.  [573]  Duty  to  employ  servants  sufficient  in  number  for  the 
work  in  hand. — Another  absolute  duty  is  that  of  seeing  that  the 
number  of  persons  employed  is  sufficient  to  prevent  each  of  them  from 
being  exposed  to  that  class  of  risks  which  results  from  an  inadequacy 
of  the  force  available  for  the  work  in  hand.^ 


be  held  to  be  the  agent  of  the  master, 
not  only  to  the  work  at  large,  but  to 
his  inferior  ofScers  and  servants;  and 
his  neglects  in  this  regard  will  be  the 
neglects  of  the  common  employer,  even 
as  to  them.  If  he  employs  or  retains 
incompetent  subordinates,  the  master 
will  be  responsible  for  such  an  act  of 
negligence  on  the  part  of  his  general 
manager,  even  to  a  person  engaged  in 
the  same  service  with  the  general  man- 
ager." 

See  also  the  comments  on  this  case  in 
Tyson  v.  South  d  North  Ala.  B.  Co. 
(1878)   61  Ala.  554,  32  Am.  Rep.  8. 

1  Smith  V.  Eowwrd  (1870)  22  L.  T. 
N.  S.  130. 

8  Nohlesville  Foundry  &  Mach.  Co.  v. 
Yeaman  (1891)  3  Ind.  App.  521,  30  N. 
E.  10. 

1  Alabama  O.  S.  B.  Co.  v.  YaU  (1904) 
142  Ala.  134,  110  Am.  St.  Rep.  23,  38 
So.  124. 

In  Flihe  v.  Boston  &  A.  R.  Co.  (1873) 
53  N.  Y.  549,  13  Am.  Rep.  545,  the 
leading  case  on  this  doctrine,  it  was 
contended  by  counsel  for  defendant  (1) 
that  the  company  was  not  liable,  be- 
cause the  agent  had,  in  fact,  employed 
a,  third  brakeman  to  go  upon  this  train, 
who,  by  reason  of  oversleeping,  failed  to 
get  aboard  in  time,  and  hence,  that  the 
injury  must  be  attributed  to  his  negli- 
gence; and  (2)  that  such  negligence,  if 
attributable  to  the  general  agent  in  not 
supplying  his  place  with  another  man. 


must  be  regarded  as  committed  while 
acting  in  the  capacity  of  a  mere  co- 
servant.  But  the  court  said:  "Neither 
of  these  positions  is  tenable.  The  hir- 
ing of  a  third  brakeman  was  only  one 
of  the  steps  proper  to  be  taken  to  dis- 
charge the  principal's  duty,  which  was 
to  supply  with  sufficient  help  and  ma- 
chinery, and  properly  despatch,  the 
train  in  question,  and  this  duty  re- 
mained to  be  performed,  although  the 
hired  brakeman  failed  to  wake  up  in 
time,  or  was  sick,  or  failed  to  appear 
for  any  other  reason.  It  was  negligent 
for  the  company  to  start  the  train  with- 
out sufficient  help.  The  acts  of  Rocke- 
feller [the  head  conductor]  cannot  be 
divided  up,  and  a  part  of  them  regarded 
as  those  of  the  company,  and  the  other 
part  as  those  of  a  coservant  merely,  for 
the  obvious  reason  that  all  his  acts 
constituted  but  a  single  duty.  His  acts 
are  indivisible,  and  the  attempt  to  create 
a  distinction  in  their  character  would 
involve  a  refinement  in  favor  of  cor- 
porate immunity,  not  warranted  by  rea- 
son or  authority.  As  well  might  the 
company  be  relieved  if  the  train  was 
started  without  an  engineer,  or  without 
brakes,  or  with  a  defective  engine.  The 
same  duty  rested  upon  the  company, 
though  every  man  employed  had  died  or 
run  away  during  the  night,  and,  if  neg- 
ligent in  discharging  it,  either  by  acts 
of  commission  or  omission,  whether  in 
employing  improper  help,  or  not  enough 
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Where  no  employee  at  all  has  been  assigned  for  the  performance  of 
a  duty  connected  with  the  operation  of  machinery  the  master  cannot 
take  advantage  of  the  rule  that  the  neglect  of  an  employee  who  is  fur- 
nished with  the  means  and  conveniences  for  keeping  machinery  in 
proper  condition  for  safe  operation,  and  charged  with  that  duty,  is 
not  chargeable  to  the  master  in  case  of  an  injury  to  another  em- 
ployee.* 

1504.  [574]  Duty  to  frame  rules  and  regulations  for  the  conduct  of 
the  business. — Ml  the  American  courts  hold  that  the  duty  of  framing 
such  general  rules  and  regulations  as  a  prudent  man  would,  under  the 
circumstances,  consider  necessary  for  the  elimination  of  dangers  of 
certain  classes,  belongs  to  the  category  of  those  which  the  master  can- 
not, except  at  his  peril,  assign  to  a  servant.^  If,  therefore,  he  chooses 
to  leave  to  an  employee  the  regulation  of  matters  which  he  ought  to 


of  it,  or  in  not  requiring  their  presence 
upon  the  train,  it  is,  upon  every  just 
principle,  responsible  for  the  conse- 
quences. Nor  is  the  company  relieved, 
although  negligence  may  be  imputed  to 
the  defaulting  brakeman.  The  only  ef- 
fect of  that  circumstance  would  be  to 
make  the  negligence  contributory  with 
the  brakeman,  but  would  not  aflfect  the 
liability  of  the  company." 

This  case  was  followed  in  Booth  v. 
Boston  &  A.  R.  Co.  (1878)  73  N.  Y.  38, 
29  Am.  Hep.  97  (involving  similar 
facts)  ;  Heiner  v.  Heuvelman  (1879)  13 
Jones  &  S.  88;  Boden  v.  Demwolf 
(1893)  56  Fed.  846  (block  and  tackle 
fell  upon  plaintiff) . 

See  also,  to  the  same  effect,  Boden  v. 
Demwolf  (1893)  56  Fed.  846;  Cheeney 
V.  Ocean  S.  S.  Co.  (1893)  92  Ga.  726,  44 
Am.  St.  Rep.  113,  19  S.  E.  33. 

On  the  authority  of  this  last  case  it 
has  been  held  that  an  employer  does  not 
discharge  his  full  duty  in  keeping  a 
place  reasonably  safe  by  giving  warn- 
ings of  threatened  or  impending  danger, 
when  the  employee  charged  with  the 
duty  of  giving  the  warnings  is  so  en- 
grossed and  busy  with  his  other  duties 
that  he  cannot  properly  and  efficiently 
give  the  necessary  warnings.  The  Pio- 
neer   (1897)    78   Fed.   600. 

A  master  who  has  intrusted  to  his 
superintendent  the  duty  to  hire  eL  suflfi- 
cient  number  of  servants  is  responsible 
for  his  failure  to  do  so.  Shaw  v.  High- 
land Park  Mfg.  Co.  (1907)  146  N.  0. 
235,  59  S.  E.  676. 

"One  of  the  non-delegable  duties  of  a 


master  is  to  furnish  an  adequacy  of 
competent  servants  to  do  the  work  in 
hand."  Brown  v.  Rome  Mach.  &  Foun- 
dry Co.  (1908)  5  Ga.  App.  142,  62  S.  E. 
720    (headnote  by  the  court). 

2  Prescott  V.  J.  Ottman  Lithographing 
Co.  (1897)  20  App.  Div.  397,  46  N.  Y. 
Supp.  812  (no  oiler  appointed  for  ma- 
chinery), distinguishing  Webber  v. 
Piper  (1888)  109  N.  Y.  496,  17  N.  E. 
216,  and  similar  cases.  See  §  1552, 
post. 

1  "It  is  the  duty  of  the  master  to 
supervise,  direct,  and  control  the  opera- 
tion and  management  of  his  business, 
so  that  no  injury  shall  ensue  to  his  em- 
ployees through  his  own  carelessness  or 
negligence  in  carrying  it  on,  or  else  to 
furnish  some  person  who  will  do  so,  for 
whom  he  must  stand  sponsor."  Hunn 
v.  Michigan  C.  R.  Co.  (1889)  78  Mich. 
513,  7  L.R.A.  500,  44  N.  W.  502. 

To  the  same  effect,  see  Northern  P.  R. 
Co.  V.  Peterson  (1896)  162  U.  S.  346, 
40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Dana  v.  New  York  C.  &  H.  R.  R.  Go. 
(1883)  92  N.  Y.  639;  Sheehan  v.  Neiir 
York  C.  &  U.  R.  R.  Go.  (1883)  91  N.  Y. 
332;  Slater  v.  J&wett  (1881)  85  N.  Y. 
61,  39  Am.  Rep.  627;  Ford  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1891)  124  N.  Y. 
493,  12  L.R.A.  454,  26  N.  E.  1101;  Bos- 
worth  V.  Rogers  (1897)  27  C.  C.  A. 
385,  53  U.  S.  App.  620,  82  Fed.  975; 
and  the  cases  cited  below. 

The  earliest  suggestion  of  the  doc- 
trine seems  to  be  that  reported  in  Little 
Miami  R.  Co.  v.  Stevens  (1851)  20 
Ohio,  415,  where  the  Ohio  doctrine  as  to 
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have  provided  for  by  specific  rules,  such  employee  vi^ill  be  regarded  as 
his  representative.* 


superior  servanta  was  laid  down.  Chief 
Justice  Hitchcock  thought  that,  on  the 
facts,  the  case  might  be  decided  in  the 
same  way  without  running  counter  to 
Farioell  v.  Boston  d  W.  B.  Corp.  4  Met. 
49,  38  Am.  Dec.  339,  and  others  of  a 
like  character.  He  considered  that  the 
negligence  was  really  that  of  the  com- 
pany itself,  or  its  immediate  agent,  the 
superintendent,  in  omitting  to  see  that 
the  engineers  and  conductors  of  both 
trains  had  the  same  time  cards. 

^Hannibal  &  St.  J.  B.  Co.  v.  Fox 
(1884)  31  Kan.  586,  3  Pac.  320  (car  re- 
pairer held  entitled  to  maintain  an  ac- 
tion, where  the  company  had  made  no 
rules,  and  furnished  no  flags  as  signals, 
and  left  everything  which  concerned  the 
work  to  the  management  of  the  fore- 
man) ;  Pool  V.  Southern  P.  Co.  (1899) 
20  Utah,  210,  58  Pac.  326  (similar 
facts)  ;  Louisville,  E.  &  St.  L.  Gonsol. 
R.  Co.  V.  Banning  (1892)  131  Ind.  528, 
31  Am.  St.  Rep.  443,  31  N.  E.  187  (fore- 
man of  car  repairers  did  not  set  a  signal 
flag  to  protect  a  workman — no  rules  on 
the  subject)  ;  Moore  v.  Dublin  Cotton 
Mills  (1907)  127  Ga.  609,  10  L.R.A. 
(N.S.)  77;J,  56  S.  E.  839  (master  liable 
for  negligence  of  a  servant  to  whom  he 
had  intrusted  the  duty  of  issuing  gen- 
eral orders)  ;  Lueike  v.  Chicago,  M.  & 
St.  P.  B.  Co.  (1883)  59  Wis.  127,  48 
Am.  Rep.  483,  17  N.  W.  870  (employee 
not,  as  matter  of  law,  free  from  lia- 
bility, where  the  injury  was  due  to  a 
lack  of  proper  precautions,  though  the 
immediate  cause  of  the  accident  was  his 
obedience  to  the  order  of  his  foreman, 
a  fellow  servant,  in  directing  him  to 
work,  without  seeing  that  he  was  pro- 
tected in  some  way)  ;  Redington  v.  tlew 
York,  0.  &  W.  B.  Co.  (1895)  84  Hun, 
231,  32  N.  Y.  Supp.  535  (no  rules  pro- 
vided for  the  loading  of  cars  in  such 
a  manner  as  to  prevent  unnecessary 
danger  to  servants  coupling  them). 

In  Tully  V.  New  York  &  T.  S.  S.  Co. 
(1896)  10  App.  Div.  463,  42  N.  Y.  Supp. 
29,  the  plaintiff,  owing  to  there  being 
no  light  between  the  decks  of  a  ship,  fell 
into  an  uncovered  hatchway,  and  it  was 
contended,  in  behalf  of  the  defendant, 
that,  as  it  had  provided  sufiicient  lamps 
for  the  use  of  employees,  the  want  of 
light  was  attributable,  not  to  its  neg- 
ligence, but  to  theirs.     But  the  court 


said:  "There  is  evidence  tending  to 
prove  that,  when  a  vessel  arrives  at  the 
dock,  men  appearing  about  there  are 
employed  to  take  off  the  cargo  and  to 
reload  it  with  freight,  and  that  they 
may  have  had  no  experience  in  the  work 
they  are  called  upon  to  perform  in  that 
service.  They,  unadvised,  may  not  know 
of  the  facilities  which  can  be  afforded 
them  when  circumstances  render  their 
use  and  application  desirable  for  safety. 
Conditions  like  that  which  caused  the 
failure  of  the  plaintiff  to  avoid  the  dan- 
ger which  he  encountered,  it  may  be 
assumed,  are  liable  to  arise  and  be  pro- 
duced in  like  manner.  It  would,  there- 
fore, seem  to  be  reasonably  incumbent 
upon  the  defendant  to  have  some  system 
by  way  of  rules  or  regulations.  The 
availability  of  protective  means  and  ap- 
pliances to  the  workmen  is  not  neces- 
sarily of  any  benefit  to  them  unless  they 
are  advised  of  it.  It  may  be  that,  if 
the  defendant  had  provided  rules  which 
required  those  in  charge  of  the  work  to 
advise  the  workmen  of  the  precaution- 
ary means  of  protection  which  could  be 
had,  the  plaintiff's  misfortune  might  not 
have  occurred.  ...  It  does  not  ap- 
pear that  the  defendant  had,  by  any 
rules  or  regulations  whatever,  required 
or  directed  the  agents  to  advise"  work- 
men temporarily  employed  to  work 
upon  the  steamships,  in  loading  and 
unloading,  of  any  precautionary  means 
which  it  might,  for  their  safety,  be  or 
become  desirable  to  use.  Eor  this  rea- 
son we  think  that  the  question  whether 
the  defendant  was  chargeable  with  neg- 
ligence was  for  the  jury." 

In  Bushhy  v.  New  York,  L.  E.  £  W. 
B.  Co.  (1887)  107  N.  Y.  374,  1  Am.  St. 
Rep.  844,  14  N.  E.  407,  where  the  plain- 
tiff was  injured  through  the  defective 
loading  of  a  railroad  car,  the  defendant 
relied  upon  its  "system,"  which  was  to 
let  the  shipper  load  and  stake,  while, 
as  to  inspection,  its  evidence  only  tend- 
ed to  show  that  if,  in  the  general  per- 
formance of  the  duties  of  their  employ- 
ment, the  station  agent  found  anything 
out  of  the  way,  he  should  correct  it,  or 
if  the  conductor  or  brakeman  saw  a,  de- 
fect, he  should  report  it  to  the  station 
master.  No  special  duty  was  imposed 
on  either  in  regard  to  inspection,  nor 
direction  given  as  to  its  manner.     The 
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Apparently  the  same  principle  is  accepted  in  England,  though  the 
specific  authority  on  this  point  is  somewhat  less  explicit  than  that 
with  regard  to  the  non-delegable  quality  of  the  duty  of  supplying  safe 
instrumentalities.    See  §  1497,  a,  am,ie? 

It  has  also  been  intimated  that,  if  the  servants  whose  acts  caused 
the  injury  were  "acting  without  any  known  rule  or  regulation,  and 
simply  following  a  dangerous  practice  sanctioned  by  time  and  custom, 
the  result  might  be  imputed  to  the  neglect  of  the  defendant  in  omit- 
ting to  change  the  method  of  doing  the  work,  and  adopting  a  safer 


one 


11  i 


A  servant  who,  acting  upon  the  authority  conferred  on  him,  has 
made  a  rule  which  is  reasonably  necessary  for  the  protection  of  his 
subordinates,  is,  of  course,  a  representative  of  the  master  in  regard 
to  the  suspension  or  abrogation  of  that  rule.^ 


court  said:  "The  .  .  .  proposition 
of  the  defendant  is  that  'it  is  not  neces- 
sary in  this  case  to  decide  whether  the 
stakes  in  question  were  or  were  not  ap- 
pliances or  machinery  within  the  mean- 
ing of  the  rule  invoked  by  the  su- 
preme court  at  the  general  term'  .  .  . 
'for  the  reason  that  the  system  under 
which  they  were  furnished,  inspected, 
and  employed  was  perfectly  well  known 
to  the  plaintiff,  and  he  took  the  risks 
of  the  consequences  of  that  system.' 
There  was  no  system  as  to  this  matter. 
If  the  evidence  shows  that  such  prac- 
tices had  obtained  before,  it  merely 
shows  that  the  defendant  chose  to  dele- 
gate a  duty  to  the  shipper  which  the 
corporation  should  have  performed.  It 
is  equally  responsible  for  his  negli- 
gence; his  negligence  is  its  negligence." 
3  In  Smith  v.  Baker  [1891]  A.  C.  325, 
353,  Lord  Watson  laid  it  down  that  the 
master  is  "no  less  responsible  to  his 
workmen  for  personal  injuries  occa- 
sioned by  a  defective  system  of  using 
machinery  than  for  injuries  caused  by 
a  defect  in  the  machinery  itself."  This 
remark  was  made  in  a  case  tried  after 
the  passage  of  the  employers'  liability 
act.  But  the  authorities  cited  were  the 
statements  made  by  Lord  Chelmsford  in 
Bartonshill  Coal  Go.  v.  McOuire  (1858) 
3  Macq.  H.  L.  Cas.  310,  4  Jur.  N.  S. 
773,  and  by  Lord  Wensleydale  in  Weems 
V.  Mathieson  (1861)  4  Macq.  H.  L.  Cas. 
226,  both  decided  under  common-law 
principles.  The  observations  of  Lord 
Cranworth  in  Bartonshill  Coal  Co.  v. 
Reid  (1858)  3  Macq.  H.  L.  Cas.  266,  4 
M.  &  S.  Vol.  IV.— 282. 


Jur.  N.  S.  767,  6  Week.  Rep.  664,  19 
Eng.  Rul.  Cas.  107,  in  which  the  mas- 
ter's liability  for  an  unsafe  system  is 
recognized,  are  also  pertinent  in  this 
connection.  See  also  Fakkema  v. 
Brooks  Scanlan  O'Brien  Co.  (1910)  15 
B.  C.  461. 

*  Doing  v.  2Veio  York,  0.  &  TF.  iS.  Co. 
(1897)    151  N".  Y.  579,  45  N.  E.  1028. 

This  is  the  rationale  of  the  decision 
in  Sword  v.  Cameron  ( 1839 )  1  Sc.  Sess. 
Cas.  2d  series,  493,  where  the  master 
was  held  to  be  liable  to  a  quarryman 
who  was  injured  by  the  firing  of  a  blast 
before  he  had  time  to  reach  a  place  of 
shelter,  the  evidence  being  that  the  shot 
was  fired  in  accordance  with  the  usual 
and  inveterate  practice  of  the  quarry. 
This  case  was  cited  in  Bartonshill  Coal 
Co.  V.  Reid  (1858)  3  Macq.  H.  L.  Cas. 
266,  19  Eng.  Rul.  Cas.  107,  in  support 
of  the  proposition  that  the  doctrine  of 
common  employment  was  unknown  to 
the  law  of  Scotland,  but  Lord  Cran- 
worth pointed  out  that  the  decision  did 
not  turn  upon  the  negligence  of  the  fel- 
low workmen  who  fired  the  shot,  and 
expressly  stated  that  it  was  justifiable, 
on  the  ground  that  "the  injury  was  evi- 
dently the  result  of  a  defective  system 
not  adequately  protecting  the  workmen 
at  the  time  of  the  explosions."  A  simi- 
lar construction  was  put  upon  the  case 
by  Lord  Chelmsford  in  Bartonshill  Coal 
Co.  V.  McOuire  (1858)  3  Macq.  H.  L. 
Cas.  310,  4  Jur.  N.  S.  773. 

8  Richmond  Oranite  Co.  v.  Bailey 
(1896)   92  Va.  554,  24  S.  E.  232. 
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1504a.  [574a]  Duty  to  use  care  in  giving  orders. — As  has  been  stated 
in  §  1449,  a,  ante,  a  rational  basis  for  the  so-called  "superior  servant 
doctrine"  has  been  found  by  some  courts  in  the  notion  that  the  duty 
of  using  reasonable  care  in  giving  orders  to  servants  is  one  which  be- 
longs to  the  non-delegable  class.  In  several  of  the  more  recent  cases 
the  master's  liability  has  been  predicated  directly  from  that  notion^ 
the  higher  rank  of  the  defaulting  servant  being  treated  as  a  wholly 
negligible  factor.* 

Such  a  theory  involves  the  same  consequences  as  the  superior  serv- 
ant doctrine  whenever  the  injury  complained  of  resulted  from  negli- 
gence in  respect  of  the  giving  of  orders.  But  it  operates  less  favor- 
ably for  the  servant  than  that  doctrine  as  applied  in  the  jurisdictions 
in  which  a  superior  servant  is  viewed  as  being  a  vice  principal,  even 
with  regard  to  acts  which  he  does  while  he  is  participating  in  the  work 
under  his  control. 

1505.  [575]  Duty  to  bring  rules  and  regulations  to  the  knowledge  of 
employees. — The  duty  of  framing  suitable  rules  being  certaintly  non- 
assignable, it  would  seem  to  be  a  necessary  inference  that  the  subsid- 
iary duty  of  publication,  without  the  performance  of  which  the  fram- 
ing would  be  an  idle  formality,  must  also  be  nonassignable.  The 
authorities  upon  the  subject,  however,  are  very  meager,  and,  such  as 
they  are,  conflicting. 

On  the  one  hand  it  has  been  held  that  a  section  foreman,  on  whom 

1  The  giving  of  orders  as  to  the  sys-  ders  and  directions  in  the  performance 

tern   of   work,  even  though  they  affect  of  such  work,  such  superior  servant,  in 

but  a  single  particular  piece  of  work,  is  giving  orders  and  directions  to  servants, 

a  duty  of  the  master;  and  is  to  he  dis-  under  him,  represents  the  master;   and 

tinguished  from  the  giving  of  work  sig-  negligence  of  such  servant,  while  in  the 

nals   which   merely   aid   the   successful  performance  of  such  duties,  is  the  neg- 

and  satisfactory  execution  of  the  labor  ligence   of  the  master."     Southwestern 

at  hand.     McDuffie  v.  Ocean  8.  8.  Go.  States    Portland    Cement    Co.    v.    Riser 

(1908)    5  Ga.  App.  125,  62  S.  E.  1008  (1911)  —  Tex.  Civ.  App.  — ,  137  S.  W. 

(headnote  by  court).  1188. 

A  servant  who  is  in  charge  of  a  grain        A   section   boss   in   a   cotton   mill   is. 

elevator,  accustomed  to  employ  men  to  not  the  fellow  servant  of  an  employee 

assist  him,  and  who  employed  the  de-  of  the  mill,  whose  duty  it  is  to  obey 

ceased  servant,  and  gave  directions  to  the  orders  of  the  section  boss,  and  who 

the  men  as  to  their  work,  is,  in  ordering  was  injured  while  obeying  such  orders, 

the  deceased  to  go  into  a  grain  bin,  and  Tucker  v.  Buffalo  Cotton  Mills    (1907) 

directing  as  to  the  manner  of  his  work,  76  S.  C.  539,  121  Am.  St.  Rep.  957,  57 

the  alter  ego  of  the  master.     Meier  v.  S.  E.  626.     See  also  Moore  v.  Dublin 

Way,  J.  L.  d  Co.  (1907)  136  Iowa,  302,  Cotton   Mills    (1907)    127   6a.    609,   10 

125  Am.  St.  Rep.  254,  111  N.  W.  420.  L.R.A.(N.S.)    772,  56  S.  E.  839;  Berg- 

"Where  a  master  places  a  servant  in  lund  v.  Illinois  C.  R.   Co.    (1909)    109 

charge  of  certain  work  and  confers  upon  Minn.  317,  123  N.  W.  928 ;   MoCrackert 

him  the  authority  to  control  and  direct  v.      Lantry-Sharpe      Contracting      Co. 

other   servants,   who  are   placed  under  (1907)    45  Tex.   Civ.  App.  485,   101  S. 

him.  with  instructions  to  obey  his  or-  W.  520. 
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is  devolved  the  duty  of  informing  his  hands  of  the  contents  of  a  rule 
that  extra  trains  may  be  expected  at  any  time  without  notice,  is  pro 
hoc  vice  the  representative  of  the  company.^ 

On  the  other  hand  the  supreme  court  of  West  Virginia  has  quoted  ^ 
with  approval  the  following  passage  from  a  recent  text-book :  "It  is 
not  required  that  the  master  should  see  to  it  personally  that  notice 
comes  to  the  knowledge  of  all  those  to  be  governed  thereby.  If  there 
is  due  care  and  diligence  in  choosing  competent  servants  to  receive 
and  transmit  the  necessary  orders,  the  negligence  by  them  in  the  per- 
formance of  it  is  a  risk  of  the  employment  that  the  coemployee  takes 
when  he  enters  the  service." ' 

The  learned  author  considers  that,  "after  the  person  whose  duty, 
on  the  part  of  the  master,  it  is  to  promulgate  rules,  or  to  communicate 
them  to  those  engaged  in  the  service,  has  performed  his  duty,  by  com- 
municating them  to  a  servant,  who  in  turn  is  to  observe  them,  or 
communicate  them  to  another,  then  the  omission  or  neglect  of  such 
other  is  the  omission  or  neglect  of  a  fellow  servant,  to  the  same  extent 
as  his  disobedience  of  an  order  or  rule,  after  receipt  or  knowledge, 
.  .  .  would  be  such  an  act."  Yet,  at  the  same  time,  he  declares 
that,  "as  to  those  orders  or  rules  relating  to  the  appliances  and  ways, 
it  being  the  absolute  duty  of  the  master  to  see  that  such  appliances 
and  ways  are  reasonably  safe,  the  master  should  be  held  to  a 
strict  liability  to  see  that  they  were  actually  received  and  known." 
With  all  deference  it  is  submitted  that  the  distinction  here  relied'  on 
is  logically  unsound,  and  wholly  inconsistent  with  the  theory  which 
makes  the  duty  of  protecting  the  servant  by  suitable  rules  an  inde- 
pendent obligation,  co-ordinate  with  the  obligations  of  seeing  that  the 
material  substances  which  compose  the  instrumentalities  themselves 
come  up  to  the  required  standard.  If  the  master  is  bound  at  all  to 
prescribe  a  certain  system  for  the  guidance  of  his  servants,  it  surely 
can  make  no  difference  whether  the  object  aimed  at  is  that  the  instru- 
mentalities shall  be  of  a  certain  quality  or  that  they  shall  be  used  in  a 
certain  way.    In  either  case  the  obligation  is  referable  to  the  general 

1  Olson  V.  St.  Paul,  M.  d  M.  R.  Co.  gerous,  as  to  permanent  or  constantly 

(1888)  38  Minn.  117,  35  N.  W.  866.  recurring  dangers,  is  generally  held  to 

Compare  the  argument  of  the  court  be  non-delegable."    E.  Van  Winkle  Gin 

in  Tully  v.  New  York  &  T.  8.  8.  Co.  &  Mach.  Co.  v.  Brooks  (1911)  29  Okla. 

(1896)     10    App.    Div.    463,    42    N.   Y.  351,  116  Pac.  908. 

Supp.  29,  as  quoted  under  §  1504,  note  2  See    Oliver   v.    Ohio    River   R.    Co. 

2,  ante.  (1896)  42  W.  Va.  703,  26  S.  E.  444. 

'  "The  duty  to  instruct  and  warn  serv-  *  See   Bailey,   Master's   Liability   for 

ants,  especially  where  they  are  youthful  Injuries  to  Servant,  pp.  77,  85. 
or  inexperienced,  and  the  work  is  dan- 
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principle  that  lie  must  use  proper  care  to  secure  the  safety  of  his  serv- 
ants, and  it  seems  impossible  to  argue,  with  any  show  of  reason,  that 
one  obligation  arising  out  of  that  principle  can  be  less  absolute  than 
the  other.  The  true  doctrine,  we  take  it,  is  that  the  duty  of  bringing 
the  rules  to  the  knowledge  of  the  servants  is  equally  nonassignable, 
whatever  the  subject-matter  may  be,  and  that  the  question  whether  it 
has  been  performed  is  to  be  determined,  not  by  considering  the  rank 
or  number  of  subordinates  through  whom  they  are  transmitted  to  the 
persons  concerned,  but  by  considering  whether  the  steps  taken  are 
such  that  the  servants,  if  they  exercise  ordinary  care,  cannot  fail  to 
ascertain  that  the  rules  have  been  framed,  and  that  obedience  to  them 
is  expected. 

It  may  be  remarked,  moreover,  that  if  this  duty  be  removed  from 
the  class  of  those  which  are  non-delegable,  there  will  be  considerable 
difficulty,  not  to  say  impossibility,  in  avoiding  the  virtual  nullifica- 
tion of  another  doctrine  which  regards  the  subject  from  the  stand- 
point of  the  servant's  obligation  to  observe  the  rules  made  for  his  ben- 
efit, viz.^  that  his  failure  to  comply  with  a  rule  not  brought  to  his 
notice  is  not  contributory  negligence.    See  §§  1281,  1283,  ante. 

1506.  [576]  Duty  to  carry  out  regulations,  how  far  absolute;  gen- 
erally.— In  some  cases  it  is  laid  down  in  quite  general  terms  that  the 
master  is  absolutely  bound  "to  exercise  such  supervision  as  will  make 
it  reasonably  certain  that  the.  business  is  being  carried  on  pursuant  to 
the  rules,"  as  framed.^  But  a  more  exact  statement  of  principles 
would  seem  to  be  this :  The  quality  of  the  duty  in  question  depends 
upon  the  essential  objects  of  the  regulations  which  the  alleged  repre- 
sentative of  the  master  has  failed  to  carry  out.  All  regulations,  it  is 
manifest,  may  be  divided  into  two  categories.  In  one  we  have  a  state- 
ment of  the  method  by  which  the  employer  proposes  to  discharge 
some  non-delegable  obligation.  The  other  relates  to  matters  of  detail 
with  which  servants  may  legitimately  be  left  to  deal,  except  where 
the  unusual  complexity  of  the  business  organism  creates  a  duty  on  the 
master's  part  to  inform  them  in  what  manner  they  should  perform 
their  respective  functions,  to  the  end  that  they  may  avoid  injuring 
themselves  and  their  coworkers.    The  propriety  of  applying  a  different 

I  McElligott  V.  Randolph    (1891)    61  adopt  proper  rules  for  the  running  of 

Conn.  157,  29  Am.  St.  Rep.  181,  22  Atl.  its  trains,  but  is  bound  to  enforce  them. 

1094,  quoted  in  Oerrish  v.  New  HoA^en  Nolan  v.  New  York,  N.  H.  &  H.  R    Co 

Ice  Co.    (1893)   63  Conn.  9,  16,  27  Atl.  (1898)   70  Conn.  159,  43  L.R.A.  305,  39 

235.  Atl.   115.     The  question,  however,  was 

It  has  been  laid  down,  arguendo,  that  not  actually  involved  here, 
a  railroad  company  is  not  only  bound  to 
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standard  of  responsibility  to  each  of  these  categories  is  sufficiently 
obvious.  It  cannot  be  contended,  with  any  show  of  logic,  that  the 
obligation  of  the  master  in  respect  to  the  supervision  of  mere  details 
is  rendered  more  extensive  by  the  mere  fact  that,  under  the  circum- 
stances, he  was  bound  to  systematize  the  execution  of  those  details  by 
issuing  general  orders  for  the  guidance  of  his  servants.  Such  general 
orders  do  not  alter  the  character  of  the  acts  to  which  they  relate.* 

The  situation  which  supervenes  upon  the  issuance  of  regulations 
expressive  of  the  methods  by  which  the  master  thinks  fit  to  perform  a 
personal  duty  is  precisely  the  converse  of  this,  and  may  reasonably  be 
regarded  as  entailing  entirely  different  consequences.  There  would 
be  a  palpable  inconsistency  in  asserting  that  the  obligation  to  perform 
the  acts  prescribed  by  such  regulations  is  not  as  absolute  as  the  obli- 
gation to  afford  the  servants  that  particular  kind  of  protection  which 
they  will  receive  if  the  duty  to  which  the  regulations  have  reference 
is  adequately  discharged.  Hence  the  accepted  doctrine  is  that, 
"whenever  the  act  is  that  of  the  master,  or  the  duty  to  be  performed 
is  particularly  his  duty,  the  liability  resting  upon  him  for  the  proper 
performance  of  the  act  or  duty  is  not  shifted  by  the  adoption  of  rules 
or  regulations  providing  for  the  performance  of  the  act  or  duty  by 

2  Wallace   v.    Boston   &    M.    R.    Go.  Some   of   the   language   used  by  the 

(1904)   72  N.  H.  504,  57  Atl.  913.  court  in  Gerrish  v.  N&w  E<wen,  lee  Go. 

This  consideration  seems  to  have  been  (1893)  63  Conn.  9,  27  Atl.  235,  might 
ignored  in  Mase  v.  'Northern  P.  R.  Go.  also  seem  to  lay  the  court  open  to  the 
(1893)  57  Fed.  283,  where  the  court  same  imputation  as  the  cases  just  no- 
took  the  broad  ground  that  any  servant  ticed.  The  point  decided  was  that  an 
to  whom  is  delegated  the  duty  of  seeing  ice  company  was  guilty  of  negligence 
that  a  rule  is  observed  is  a  vice  prin-  rendering  it  liable  to  an  employee  in- 
cipal,  and  held  that  the  duty  assigned  jured  by  the  starting  up  of  the  ma- 
to  a  railroad  employee  by  the  rules  of  chinery  in  a  slide,  while  he  was  at  work 
the  company,  not  to  leave  a  switch  therein,  under  orders  from  the  superin- 
which  has  been  opened  until  it  is  closed  tendent  and  general  manager,  where  the 
or  he  is  relieved  by  another  employee,  evidence  showed  that  the  latter  went 
is  one  of  the  non-delegable  duties  owed  away  from  his  post  at  a  bell  cord  in- 
by  the  employer  to  its  employees.  tended  to  notify  the  engineer  when  to 

Another  decision  which  appears  to  be  start,  and  failed  to  conform  to  a  rule 

of  dubious  correctness  for  the  same  lea-  of  the  company  requiring  the  engineer 

son  is  one  to  the  effect  that  a  railway  to  be  notiiied  when  any  person  was  in 

company  is  not,  as  matter  of  law,  free  the  slide,  so  that  the  engine  would  not 

from  liability,  where  a  car  repairer  is  be   started   at   a   signal   from  the  bell 

injured  by  a  car  which  a  conductor  neg-  without  such  orders,  and  that  the  in- 

ligently  shunted  onto  the  repair  track  jury  was   caused  by   the   falling   of   a 

without  any  brakeman  upon  it.     Uur-  piece  of  material  which,  being  thrown 

phy  V.  Vew  York  C.  &  H.  R.  R.  Co.  by  such  employee  from  the  slide,  struck 

(1890)    118  N.  Y.  527,  23  N.  E.   812.  the  bell  cord,  rang  the  bell,  and  caused 

(The  correctness  of  this  case  is  doubted  the   engineer   to   start   the   machinery, 

in  Potter  v.  Vew  York  C.  &  H.  R.  R.  Co.  But  the  case  was,  it  would  seem,  really 

[1892]  136  N.  Y.  77,  32  N.  E.  603.)  decided  on  the  ground  that  the  negligent 

Other  questionable  rulings  are  those  act  was  done  by  the  superintendent  in 

cited  at  the  end  of  the  next  section.  his  ofBcial  capacity.     See  §  1471,  ante. 
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the  agent  of  the  master."  ^  Or,  as  the  doctrine  has  also  been  put  in 
another  case,  a  master  cannot  relieve  himself  from  liability  for  an 
injury  to  an  employee,  resulting  from  a  failure  on  his  part,  through 
his  agents,  actually  to  use  such  care  for  the  safety  of  employees  as  the 
law  makes  it  necessary  for  him  to  use,  by  any  regulations,  however 
stringent  and  however  completely  enforced,  which  do  not  actually  re- 
sult in  the  use  of  such  care  by  his  agents.*  A  master,  therefore,  is 
liable  for  the  negligence  of  an  employee  to  whom  is  deputed  the  per- 
formance of  the  one  special  act  without  which  a  rule  prescribed  with 
a  view  to  making  the  place  of  work  safe  would  be  wholly  inefficacious.* 
The  great  extension  which  the  master's  responsibility  for  dangers  of 
the  transitory  class  receives  as  a  result  of  conceding  a  right  of  action 
on  such  a  ground  is  made  especially  manifest  by  the  decisions  ad- 
verted to  in  the  following  sections. 

Attention  may  here  be  drawn  to  the  fact  that  in  any  case  where  the 
delinquency  complained  of  was  that  of  an  employee  who,  according 
to  the  view  accepted  in  the  jurisdiction  where  the  accident  occurred 
was  a  vice  principal  by  virtue  of  his  superior  rank  (see  chapter  lxiii., 
ante),  the  master's  liability  is  referable  indifferently,  either  to  the 
theory  that  the  enforcement  of  rules  is  a  non-delegable  obligation,  or 
to  the  theory  that  negligence  in  carrying  out  rules  is  reckoned  among 
the  official  acts  of  a  vice  principal.* 

5  Hankins  v.  New  York,  L.  E.  &  W.  ing  trains  should  not  go  out  upon  the 
R.  Co.  (1894)  142  N.  Y.  416,  25  L.E.A.  road  without  proper  lights  and  proper 
396,  40  Am.  St.  Rep.  616,  37  N.  E.  466.  brakes,  the  common  master  being  held 
See  also  St.  Louis  Southwestern  B.  Co.  liable. 

V.  Pope   ( 1906 )    43  Tex.  Civ.  App.  616,  «  Thus,  if  one  of  the  rules  of  the  rail- 

97  S.  W.  534.  road   company,   furnished   to   a   section 

4  Missouri    P.    R.     Go.    v.    McElyea  foreman  for  his  guidance,  provides  that 

(1888)    71  Tex.  386,  1  L.R.A.  411,   10  "extra  trains  may  pass  over  the  road  at 

Am.  St.  Rep.  749,  9  S.  W.  313.  any  time,  without  previous  notice,  and 

6  See  Evansville  &  T.  3.  R.  Co.  v.  Hoi-  the  foreman  [of  a  gang  of  trackmen] 
comh  (1894)  9  Ind.  App.  198,  36  N.  E.  must  be  always  prepared  for  them;" 
39,  where  a  railroad  company  was  held  and  another  rule  provides  that  "he  must 
liable  for  the  injuries  received  by  a  car  run  the  hand  cars  with  great  caution, 
repairer  in  consequence  of  the  negligence  and  he  must  not  permit  them  to  be  used 
of  a  brakeman,  who  was  directed  to  no-  unless  he  accompany  them;"  and  an- 
tify  him,  in  accordance  with  a  rule  of  other  rule  requires  him  "to  compare  his 
the  company,  that  an  engine  was  about  time  each  day  with  the  clock  at  the 
to  enter  upon  the  track  where  he  was  nearest  telegraph  office,  or  with  the  con- 
working,  ductor   on   the  train," — these  rules,   as 

Compare  Chicago  &  N.  W.  R.  Co.  v.  well  as  the  law,  require  him  to  use  the 

Taylor  (1873)   69  111.  461,  18  Am.  Rep.  opportunities    thus    daily    afforded,    or 

626,  where  the  servant  recovered,  where  any    other    opportunities,    to    ascertain 

the  injury  was  to  a  station  agent  and  what  trains   are  expected  to  run   over 

switchman  at  a  way  station,   and  was  his  section  of  the  track  by  previous  ar- 

caused  by  the  negligence  of  other  serv-  rangements,  and  when,  so  that  he  may 

ants  of  the  company,  whose  duty  it  was,  be  prepared  for  them  as  well  as  he  can 

under  the  rules,  to  see  that  cars  in  pass-  be,  and  thus  diminish  the  risk  of  a  col-, 
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It  should  also  be  noted  that  by  thus  segregating  regulations  into 
two  categories,  determined  by  their  subject-matter,  a  fairly  satis- 
factory ground  is  obtained  on  which  to  meet  the  point  made  by  some 
•courts, — that  the  "superior  servant  doctrine"  is  legitimately  deducible 
from  the  doctrine  that  an  employee  who  promulgates  or  carries  out 
regulations  is  a  vice  principal.''  The  analogy  thus  emphasized  evi- 
dently loses  at  least  a  part  of  its  force,  when  we  advert  to  the  fact 
that  the  quality  of  the  master's  obligations  with  respect  to  general 
directions  for  the  conduct  of  the  work  varies  according  to  circum- 
stances. 


lision  between  extra  trains  and  the  hand 
■car.  If  he  neglects  this  duty,  and,  with- 
out any  fault  of  one  of  the  laborers  un- 
der him,  his  hand  car  comes  into  col- 
lision with  an  extra  train,  which,  had 
he  performed  his  duty,  would  not  have 
occurred,  and  the  laborer  on  the  hand 
car  is  killed  or  injured,  the  railroad 
■company  will  be  liable  for  the  damages 
so  sustained.  Griswell  v.  Pittsburgh,  C. 
d:  St.  L.  B.  Co.  (1888)  30  W.  Vt.  798, 
6  S.  E.  31. 

So,  also,  in  Moore  v.  Wabash,  St.  L. 
<«  P.  R.  Co.  (1885)  85  Mo.  588,  where 
it  was  held  that  the  servant  of  a  rail- 
way company  may  rely  on  the  vice  prin- 
cipal's promise  to  protect  him  while  at 
work  on  a  side  track,  notwithstanding 
the  existence  of  a  rule  of  the  company 
requiring  servants  to  protect  themselves 
by  putting  out  flags  while  engaged  in 
such  work.  The  court  said:  "It  being 
conceded,  as  it  must  be,  that  the  com- 
pany owed  a  duty  to  the  men  under  the 
car  to  provide  for  their  safety,  can  it 
be  that  the  foreman  had  no  authority 
in  an  emergency  to  use  any  other  means 
than  those  adopted  by  the  company? 
That  the  red  flags,  and  nothing  but  the 
red  flags,  was  the  means  he  was  to  em- 
ploy? If,  for  any  reason,  that  would 
clearly,  in  a,  given  ease,  have  been  insuf- 
ficient as  a  warning,  can  it  be  possible 
that  the  foreman  would  be  restricted  to 
the  use  of  the  red  flags?  Or  if,  in  such 
■case,  he  had  had  the  red  flag  set  up,  and 
one  of  the  men  was  injured,  in  conse- 
quence of  its  insufficiency  to  give  the 
warning,  that  the  company  would  not 
be  liable  to  the  injured  party?  Has  it 
discharged  its  duty  by  simply  adopt- 
ing a  means  of  protection,  ordinarily 
sufficient,  when  the  person  in  charge  of 
the  work  knows  that,  in  the  particular 
case,  it  is  not  a  sufficient  warning?     If 


the  foreman  has  authority  in  such  an 
emergency,  that  authority  results  from 
his  general  authority  to  perform  the 
duty  of  the  company  in  protecting  the 
employees  under  his  control  in  the  per- 
formance of  a  dangerous  work  for  the 
company,  and  he  was  authorized  to 
make  the  promise  to  the  plaintiff  for  the 
company,  and  undertook  to  set  out  the 
red  flags  in  his  possession,  or  to  adopt 
any  other  means  necessary  to  secure  the 
safety  of  the  men,  thereby  absolving 
them  from  the  duty  of  setting  out  the 
flag,  or  setting  the  watch." 

'  See  §  1449,  d,  ante.  In  Cwd  v.  Eddy 
(1893)  —  Mo.  — ,  24  S.  W.  746,  it  was 
held  that  a  section  foreman  in  charge  of 
a  gang  of  laborers  at  work  along  a  rail- 
way is  not  a  fellow  servant  with  a  lo- 
comotive fireman,  while  the  latter  is 
delivering  a  message  from  the  road  mas- 
ter, by  throwing  it,  while  tied  to  a  lump 
of  coal,  from  a  passing  train,  as,  in  so 
delivering  the  message,  he  represents 
the  master.  Replying  to  the  argument 
of  defendant's  counsel,  that  the  fireman, 
as  to  the  act  in  question,  was  tempo- 
rarily in  the  road  department,  and  thus 
a  fellow  servant  of  the  section  foreman, 
the  court  said:  "But  this  line  of  argu- 
ment is  intercepted  by  another  propo- 
sition. It  is  the  master's  personal  duty 
to  give  direction  to  the  work  in  hand, 
and  in  the  matter  of  communicating 
necessary  directions  for  that  work,  by 
authority  of  the  master,  all  employees 
represent  the  master.  For  a  vrant  ol 
ordinary  care  in  the  transmission  of 
such  directions  or  orders  the  master  is 
liable,  if  injury  results.  It  has  been 
expressly  so  held  in  this  state,  where 
the  negligent  act  was  performed  by  a 
train  despatcher  in  transmitting  an  or- 
der for  the  movement  of  trains.  Smith 
V.  Wabash,  St.  L.  d  P.  B.  Co.  (1887)  92 
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1507.  [577]  Duty  to  carry  out  regulations  with  respect  to  the  move- 
ments of  trains. — The  principles  explained  in  the  preceding  section 
have  been  extensively  discussed  in  that  important  class  of  cases  which 
deal  V7ith  the  liability  of  railway  companies  for  the  negligence  of  em- 
ployees concerned  with  the  movements  of  trains.  The  cases  referred 
to  below  show  that,  on  the  whole,  the  courts  are  agreed  as  to  the  pro- 
priety of  making  a  distinction  between  the  officials  who  are  ordinarily 
known  as  train  despatchers  and  the  employees  who  communicate  the 
directions  of  those  train  despatchers  to  the  servants  operating  the 
trains.  But  it  is  often  quite  difficult  to  say  whether  the  act  which 
caused  the  injury  should  be  treated  as  one  incident  to  functions  of  con- 
trol, or  to  the  discharge  of  ministerial  duties  merely. 

a.  Doctrine  that  train  despatchers  are  vice  principals j  generally. — 
It  is  a  settled  law  in  most  jurisdictions  in  the  United  States  that  any 
employee  who  is  invested  with  a  discretionary  power  to  regulate  the 
running  of  the  trains  over  an  entire  railway  system,  or  one  of  its  sub- 
divisions, represents  the  railway  company  in  respect  to  anything 
which  he  does  in  the  exercise  of  that  power,  whether  the  despatch  of 
trains  is  his  sole  fimction,^  or  that  function  is  combined  with  the 


Mo.  359,  1  Am.  St.  Rep.  729,  4  S.  W. 
129.  The  principle  underlying  mat 
judgment  is  applicable  to  the  facts  now 
before  us.  There  is  positive  proof  here 
that  for  many  years  the  practice  had 
prevailed  to  deliver  orders  to  the  sec- 
tion foremen,  while  engaged  at  work 
along  the  road,  by  the  intervention  of 
employees  on  the  trains  to  pass  the 
points  where  the  foremen  were  working. 
This  practice  was  so  general  and  long 
continued  that  it  might  fairly  be  found 
that  the  master  was  chargeable  with 
knowledge  of  it.  The  proof,  however, 
goes  further  than  that,  and  positively 
shows  that  the  practice  was  part  of  the 
method  adopted  by  the  road  master  him- 
self for  communicating  orders  to  his 
subordinate  foremen.  Such  being  the 
case,  it  seems  to  us  that  in  delivering 
such  messages  through  the  agency  of 
the  trainmen,  the  road  master  repre- 
sented the  defendants,  and  that  the  lat- 
ter should  be  held  answerable  for 
negligence  in  the  transmission  of  such 
orders,  whereby  the  plaintiff  suffered  the 
injury  which  forms  the  basis  of  this 
action.'' 

^Felton  V.  Harleson  (1900)  44  C.  C. 
A.  188,  104  Fed.  737;  Oregon  Short 
Une  &  TJ.  N.  R.  Co.  v.  Frost   (1896) 


21  C.  C.  A.  186,  44  U.  S.  App.  606,  74 
Fed.  965 ;  Crew  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.  (1884)  20  Fed.  87;  Clyde  v. 
Richmond  &  D.  R.  Co.  (1895)  69  Fed. 
673;  Little  Rock  &  M.  R.  Go.  v.  Barri/ 
(1893)  58  Ark.  198,  25  L.R.A.  386,  23 
S.  W.  1097;  Darrigan,  v.  New  York  & 
N.  E.  R.  Co.  (1885)  52  Conn.  285,  52 
Am.  Rep.  590  (Granger,  J.,  dissenting)  ; 
Chioago,  B.  &  Q.  R.  Co.  v.  Young  ( 1888 ) 
26  111.  App.  115 ;  Northern  P.  R.  Co.  v. 
Mix  (1903)  57  C.  C.  A.  592,  121  Fed. 
476;    Sante   Fe   P.   R.    Co.    v.    Holmes- 

(1905)  68  C.  C.  A.  634,  136  Fed.  66, 
affirmed  in  (1906)  202  U.  S.  438,  50 
L.  ed.  1094,  26  Sup.  Ct.  Rep.  676; 
Baynes  v.  Maine  C.  R.  Go.  (1911)  108 
Me.  243,  80  Atl.  38 ;  Edge  v.  SouthuKSt 
Missouri  Electric  R.  Go.  (1907)  206 
Mo.  471,  104  S.  W.  90;  Wallace  v.  Bos- 
ton &  M.  R.  Co.  (1904)  72  N.  H.  504,  57 
Atl.    913;    Ricker    v.    Central    R.    Co. 

(1906)  73  N.  J.  L.  751,  7  L.R.A.  (N.S.) 
650,  64  Atl.  1068,  9  Ann.  Cas.  785; 
McCarthy     v.     Pennsylvania     R.     Co. 

(1907)  189  N.  Y.  170,  81  N.  E.  770; 
Gihhons  v.  Lehigh  Valley  R.  Co.  (1910) 
124  N.  Y.  Supp.  932;  Brommer  v.  PhiU 
adelphia  &  R.  R.  Co.  (1903)  205  Pa. 
432,  54  Atl.  1092;  Morrison  v.  San 
Pedro,  L.  A.  d  S.  L.  R.  Co.   (1907)   32 
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duties  of  some  other  office.''  They  are  regarded  as  agents  to  whom  is 
"delegated  supreme  authority  in  the  special  service,"  *  and  to  whom  is 
given  full  control  in  the  management  of  trains  through  the  telegraph.* 
Their  duty  pertains  to  management  and  direction,  while  the  duty  of 
train  men  pertains  to  obedience.^ 

The  plaintiffs  in  most  of  the  cases  in  which  the  company's  liability 
is  affirmed  were  train  hands,  but  the  right  of  other  employees, — such 
as  track  repairers, — to  recover  for  negligence  in  directing  the  move- 
ments of  a  train  is  equally  unquestionable.® 


Utah,  85,  88  Pac.  998;  Louisville,  N.  A. 
d  C.  R.  Go.  V.  Beok  (1898)  151  Ind. 
292,  50  N.  E.  988  (overruling  Rohertson 
V.  Terre  Haute  &  I.  R.  Co.  (1881)  78 
Ind.  77,  in  so  far  as  it  recognized  no 
distinction  between  train  despatchers 
and  mere  telegragh  operators)  ;  Hanni- 
hal  &  St.  J.  R.  Co.  V.  Kanaley  (1888) 
39  Kan.  1,  17  Pac.  324;   Louisville,  C. 

6  L.  R.  Co.  V.  Cavens  (1873)  9  Bush, 
559;  MoLeod  v.  Ginther  (1882)  80  Ky. 
399 ;  Goodman  v.  Delaware  &  S.  Canal 
Co.  (1895)  167  Pa.  332,  31  Atl.  670; 
Madden  v.  Chesapeake  &  0.  R.  Co. 
(1886)  28  W.  Va.  610,  57  Am.  Eep. 
695;  and  the  cases  cited  in  the  follow- 
ing notes. 

See  note  to  Richer  v.  Central  R.  Co. 

7  L.E.A.(N.S.)   651. 

A  car  starter  does  not  represent  the 
principal  in  ordering  the  motorman  of 
a  street  car  to  move  the  car  forward 
so  as  to  clear  the  switch  at  the  ter- 
minus of  the  line,  where  the  car  is  being 
moved  from  one  track  to  the  other, 
preparatory  to  making  the  return  trip, 
so  as  to  render  the  principal  liable  for 
an  injury  thereby  caused  to  the  con- 
ductor; but  he  is  a  fellow  servant  of  the 
conductor.  Sams  v.  Si.  Louis  &  M. 
River  R.  Co.  (1903)  174  Mo.  53,  61 
L.E.A.  475,  73  S.  W.  686. 

A  car  starter  was  held  to  be  the  same 
as  a  train  despatcher  in  Quinn  v.  Brook- 
lyn Heights  R.  Co.  (1904)  91  App.  Div. 
489,  86  N.  y.  Supp.  883. 

A  word  sometimes  used  to  designate 
train  despatchers  is  train  master. 
Goodman  v.  Delaware  cf  H.  Canal  Co. 
(1895)  167  Pa.  332,  31  Atl.  670;  Crew 
V.  St.  Louis,  K.  d  N.  W.  R.  Co.  (1884) 
20  Fed.  87. 

2  As  that  of  superintendent.  Lasky 
V.  Canadian  P.  R.  Co.  (1891)  83  Me. 
461,  22  Atl.  367;  O'LaugUin  v.  New 
York  C.&B.R.  R.  Co.  (1887)  27  N.  Y. 


Week.  Dig.  109,  9  N.  Y.  S.  K.  384; 
Haynes  v.  East  Tennessee,  V.  &  G.  R. 
Co.  (1866)  3  Coldw.  222;  Washlv/m  v. 
Nashville  &  C.  R.  Co.  (1859)  3  Head, 
638,  75  Am.  Dec.  784;  Cinoinnati,  N.  0. 
d  T.  P.  R.  Co.  V.  CUrh  (1893)  6  C.  C. 
A.  281,  16  U.  S.  App.  17,  57  Fed.  125. 

Or  of  division  superintendent.  North- 
em  P.  R.  Co.  V.  Poirier  ( 1895 )  15  C.  C. 
A.  52,  29  U.  S.  App.  583,  67  Fed.  881; 
Chicago,  B.  d  Q.  R.  Co.  v.  McLallen 
(1876)  84  111.  109;  Chicago,  B.  d  Q.  R. 
Co.  V.  Young  (1888)  26  111.  App.  115; 
Galveston,  H.  d  S.  A.  R.  Co.  v.  Arispe 
(1893)  5  Tex.  Civ.  App.  611,  23  S.  W. 
928,  rehearing  denied  in  5  Tex.  Civ. 
App.  617,  24  S.  W.  33;  Chicago,  B.  d 
Q.  R.  Co.  V.  McLallen  (1876)  84  111. 
109  (assistant  superintendent  held  to  be 
vice  principal  in  respect  to  giving  orders 
as  to  the  running  of  a  wild  train ) . 

Or  of  master  mechanic.  Northern  P. 
R.  Co.  v.  Poirier  (1895)  15  C.  C.  A.  52, 
29  U.  S.  App.  583,  67  Fed.  881;  Mc- 
Kime  V.  California  Southern  R.  Co. 
(1885)  66  Cal.  302,  5  Pac.  482  (train 
sent  out  without  a  light ) . 

3  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v. 
CTtwfc  (1893)  6  C.  G.  A.  281,  16  U.  S. 
App.   17,   57  Fed.  125. 

iHunm  V.  Michigan  C.  R.  Co.  (1889) 
78  Mich.  513,  7  L.E.A.  500,  44  N.  W. 
502. 

B  Smith  v.  Waiash,  St.  L.  d  P.  R.  Co. 
(1887)  92  Mo.  359,  1  Am.  St.  Eep.  729, 
4  S.  W.  129. 

Compare  Darrigan  v.  New  York  d  N, 
E.  R.  Co.  (1885)  52  Conn.  285,  52  Am. 
Eep.  590,  which  also  dwells  on  the  fact 
that,  in  emergencies,  such  an  employee 
must  promptly  obey  the  orders  of  his 
superiors. 

6  Haynes  v.  East  Tennessee  d  C.  R. 
Co.  (1866)  3  Coldw.  222  (plaintiff  was 
a  track  repairer)  ;  Galveston,  H.  d  8.  A. 
R.  Co.  V.  Smith  (1890)  76  Tex.  611,  IS 
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b.  Train  despatchers  represent  the  company  as  to  special  orders 
suspending  regular  time-tables. — Most  of  the  accidents  due  to  the 
negligence  of  train  despatchers  are  naturally  the  result  of  special 
orders,  rendered  necessary  by  the  movements  of  extra  trains  not  pro- 
vided for  in  the  regular  time-tables,  or  by  the  failure  of  the  trains 
specified  in  such  time-tables  to  arrive  at  certain  stations  at  the  hours 
a,ppointed.  That  such  orders  are  issued  by  train  despatchers  as 
agents  of  the  companies  is  recognized  by  all  the  courts  which  regard 
them  as  vice  principals.  In  fact  there  would  be  little  or  no  utility 
in  holding  them  to  be  vice  principals  if  the  doctrine  were  taken  to  be 
inapplicable  under  such  circumstances.''  No  train  man  has  any  voice 
in  running  a  train  by  special  order,  but  is  simply  charged  with  the 


Am.  St.  Rep.  78,  13  S.  W.  562  (plaintiff 
■was  a  laborer  traveling  on  a  work 
train). 

Tin  Leiois  v.  Seifert  (1887)  116  Pa. 
628,  2  Am.  St.  Rep.  631,  11  Atl.  514,  the 
court  reasoned  thus:  "It  is  .  .  . 
clear  that  it  was  its  [the  company's] 
duty  to  frame  and  promulgate  such 
Tules  and  schedules  for  the  moving  of 
its  trains,  as  would  afford  reasonable 
safety  to  the  operatives  who  were  en- 
gaged in  moving  them.  This  is  a  di- 
rect, positive  duty,  which  the  company 
owed  its  employees,  and  for  the  failure 
to  perform  which  it  would  be  responsi- 
ble to  any  person  injured  as  a  conse- 
quence thereof,  whether  such  person  be 
a  passenger  or  an  employee.  It  would 
be  a  monstrous  doctrine  to  hold  that  a 
railroad  company  could  frame  such 
schedules  as  would  inevitably,  or  even 
probably,  result  in  collisions  and  loss  of 
life.  This  is  a  personal,  positive  duty; 
and,  while  a  corporation  is  compelled 
to  act  through  agents,  yet  the  agents,  in 
performing  duties  of  this  character, 
stand  in  the  place  of  and  represent  the 
principal.  In  other  words  they  are  vice 
principals.  If  it  be  the  duty  to  provide 
schedules  for  the  moving  of  its  trains 
which  shall  be  reasonably  safe,  it  fol- 
lows logically  that,  when  the  schedules 
are  departed  from,  when  trains  are  sent 
out  without  a  schedule,  such  orders 
should  be  issued  by  the  company  as  will 
afford  reasonable  protection  to  the  em- 
ployees engaged  in  the  running  of  such 
trains.  I  am  not  speaking  now  of  col- 
lisions caused  by  a  disobedience  of  or- 
ders on  the  part  of  conductors  and- 
engineers,  but  of  collisions  or  other  ac- 
cidents the  result  of  obeying  such  or- 


ders. At  the  time  of  the  collision  re- 
ferred to,  Wellington  Bertolette  was  the 
general  despatcher  of  the  defendant  com- 
pany, and  from  his  office  in  Philadelphia 
had  the  general  power  and  authority  of 
moving  the  trains.  In  this  he  was  not 
interfered  with  by  the  company  or  any- 
one else.  For  the  purpose  of  sending 
out  the  trains,  he  wielded  all  the  power 
of  the  company.  He  could  send  a  train 
out  on  schedule  time,  or  he  could  hold 
it  back.  He  could  change  the  schedule 
time  or  make  new  schedules  as  the  exi- 
gency of  the  case  required.  He  could 
send  a  train  out  without  schedule,  and 
direct  its  movements  from  his  office  in 
Philadelphia.  When  he  issued  an  order 
the  train  was  bound  to  move  as  he  di- 
rected. The  engineer  and  conductor  had 
but  one  duty,  and  that  was  obedience. 
.  .  .  It  is  true  the  order  in  this  case 
was  sent  by  John  J.  Sellers.  But  Sel- 
lers was  the  assistant  of  Bertolette,  and 
in  his  absence  was  clothed  with  all  his 
powers.  For  the  purposes  of  this  case 
Sellers  was  Bertolette  and  Bartolette 
was  the  company.  The  distinction  be- 
tween a  general  despatcher — one  who 
has  the  absolute  control  of  all  the  trains 
upon  the  road — and  the  conductor  or 
engineer  of  a  train  is  manifest.  The 
latter  have  the  duty  of  obedience. 
Their  business  is  to  run  their  trains 
under  orders  from  the  despatcher,  and 
if  an  employee  is  injured,  as  the  result 
of  their  negligence,  the  company  is  not 
liable.  They  are  in  the  same  common 
employment,  and  are  laboring  together 
to  the  same  end,  under  orders  from  su- 
perior authority.  The  argument  for  the 
plaintiff  in  error,  if  carried  to  its  logical 
conclusion,  would  wholly  obliterate  all 
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distinction  between  railroad  employees  lating  the  order  is  necessary,  and  is  the 
from  the  president  down;  as  they  may  duty  of  the  master.  When  the  train 
all  be  said  to  be,  in  one  sense,  in  the  despatcher  originates  and  promulgates 
same  common  employment  and  paid  by  such  orders  as  were  given  in  this  case, 
Tthe  same  corporation."  he  is  acting  as  the  master,  or,  as  it  is 
The  same  view  has  been  adopted  in  said,  his  alter  egO,  and  the  master  is 
JSTew  York,  where  a  railroad  company  liable  for  the  negligence  of  the  agent 
has  been  held  liable  for  the  negligence  he  has  employed  to  do  his,  the  master's 
■of  a  train  despatcher,  the  reasoning  of  particular  work."  Eankins  v.  New 
the  court  being  as  follows:  "In  this  York,  L.  E.  &  W.  R.  Go.  (1894)  142  N. 
case  the  evidence  would  seem  to  be  quite  Y.  416,  25  L.R.A.  396,  40  Am.  St.  Rep. 
conclusive  that  the  defendant  had  fully  616,  37  N.  E.  466,  reversing  (1889)  55 
discharged  the  duty  which  it  owed  its  Hun,  51,  8  N.  Y.  Supp.  272. 
employees  in  the  way  of  establishing  and  Similarly  it  is  held  in  Connecticut 
promulgating  appropriate  and  sufficient  that,  where  one  rule  as  to  running 
rules  and  regulations  for  the  govern-  trains  by  special  orders  provides  that 
ment  and  operation  of  the  various  trains  all  orders  shall  be  given  by  a  superin- 
upon  its  road,  and  its  furnishing  gen-  tendent,  or  by  a  despatcher  under  the 
eral  time-tables  pertaining  thereto,  direction  of  a  superintendent,  and  an- 
Whether  the  train  despatcher  violated  other  provides  that  superintendents  are 
one  or  all  of  such  rules  is  not  material  supreme  in  their  own  divisions,  and  re- 
in the  view  we  take  of  the  case,  because  sponsible  only  to  the  management  for 
-the  defendant  had  not  performed  its  such  orders  as  they  may  give,  the  effect 
■whole  duty  in  promulgating  rules;  nor  is  to  delegate  to  the  train  despatcher 
is  a  defense  made  out  when  it  is  shown  the  whole  power  of  the  corporation  in 
"that,  if  the  train  despatcher  had  obeyed  respect  to  moving  the  trains  safely,  and 
the  rules,  the  accident  would  not  have  therefore  to  make  him  the  representa- 
occurred.  If  the  defendant  owed  a  duty,  tive  of  the  company  in  that  regard, 
as  master,  to  give  correct  orders  to  Darrigan  v.  Vew  York  &  N.  E.  R.  Co. 
these  trains,  or  at  least  to  take  due  (1884)  52  Conn.  285,  52  Am.  Rep.  590. 
-and  reasonable  care  to  give  them,  the  The  court  said:  "It  is  the  duty  of  a 
failure  to  perform  that  duty  is  the  fail-  railroad  corporation  to  prepare  a  time- 
Tire  of  the  master  in  his  character  as  table  and  adjust  the  running  of  its 
■euch,  although  he  intrusted  the  perform-  trains  so  as  to  avoid  collisions.  It  must 
auce  of  the  duty  to  the  train  despatcher.  also  devise  some  suitable  and  safe  meth- 
These  trains  were  being  run  without  re-  od  by  which  to  run  special  and  irregu- 
^ard  to  their  ordinary  time-tables;  they  lar  trains,  and  regular  trains  when  oflf 
were  several  hours  late,  proceeding  in  their  regular  time.  That  cannot  be  done 
opposite  directions,  and  each  was  ap-  by  general  rules.  Emergencies  will  arise 
preaching  the  other  in  entire  ignorance  which  no  system  of  rules  can  antici- 
•of  the  other's  whereabouts.  Both  were  pate  and  provide  for,  in  which  the  com- 
necessarily  dependent  upon  the  special  pany  must  act,  and  act  promptly  and 
■orders  they  received  from  Hornellsville.  efficiently.  In  this  case  the  scheme  de- 
As  was  said  in  Slater  v.  Jewett  (1881)  vised  was  to  have  these  trains  controlled 
S5  N.  Y.  62,  29  Am.  Rep.  627,  the  mas-  by  one  who  knew  the  position  and  move- 
ter  had  the  right  to  vary  from  the  regu-  ment  of  every  train  on  the  road  liable  to 
lar  time  schedules  laid  down  for  these  be  affected  by  them, — a  train  despatcher 
trains.  It  was  part  of  the  details  inci-  acting  in  the  name  and  by  the  authority 
dent  to  the  operation  of  the  road;  but  of  the  superintendent.  Is  there  not  a 
when  a  variation,  or,  in  other  words,  wide  and  manifest  difference  between 
when  a  special  time-table  is  made  out  the  duty  of  such  an  agent  and  the  duty 
for  two  trains,  by  which  they  are  to  of  a  locomotive  engineer?" 
run,  it  is  the  duty  of  the  master,  not  In  Oalveston,  B.  &  8.  A.  B.  Co.  v. 
alone  to  take  reasonable  care  that  the  Smith  (1890)  76  Tex.  611,  18  Am.  St. 
alteration  shall  be  made  known  to  the  Rep.  78,  13  S.  W.  562,  the  court  said: 
parties  interested,  but  also  to  take  rea-  "Upon  the  hypothesis  that  the  com- 
fionable  care  that  the  variation  ordered,  pany  is  bound  to  inform  its  servants 
and  by  which  the  trains  are  run,  shall  and  warn  them  of  what  is  necessary  to 
not  necessarily  or  probably  lead  to  dis-  avoid  collisions  with  trains,  and  that  it 
aster  when  obediently  carried  out.  Rea-  cannot  shift  its  own  duty  to  a  servant, 
eonable  care  in  originating  and  formu-  and  then,  in  case  of  injury,  claim  that  it 
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duty  of  carrying  out  the  orders  that  come  to  him  from  the  train  de- 
spatcher's  office.' 

The  mere  fact  that  the  orders  given  by  the  train  despatcher  were 
verbal  instead  of  written,  where  the  rules  call  for  the  latter,  makes 
no  difference,  so  far  as  the  company's  liability  is  concerned.'  But 
the  right  to  rely  implicitly  upon  the  propriety  of  a  special  order 
from  a  train  despatcher  cannot  be  extended  to  cases  in  which  the  cir- 
cumstances are  such  that  a  prudent  man  would  feel  bound  to  seek 
some  further  information  as  to  the  reason  why  the  regular  routine  of 
the  business  has  been,  in  the  given  instance,  departed  from.'" 


was  the  result  of  negligence  of  a  fellow 
servant,  the  foregoing  cases  will  stand 
upon  the  same  principle.  A  failure  to 
perforin  this  duty  increases  the  risk  of 
employees  on  and  operating  trains,  and 
exposes  them  to  risk  not  embraced  in 
their  implied  contract.  The  company 
ought  to  know  where  its  trains  are,  and 
if  the  operators  do  not  know,  it  is  the 
duty  of  the  company  to  inform  them 
and  give  such  orders  as  are  reasonably 
necessary  to  avoid  increased  peril." 

See  also  tue  following  cases  to  the 
same  general  effect:  Missouri,  K.  &  T, 
R.  Go.  V.  miiott  (1900)  42  C.  C.  A. 
188,  102  Fed.  96;  Tiolan  v.  ffew  York, 
N.  H.  &  H.  B.  Co.  (1898)  70  Conn.  159, 
43  L.R.A.  305,  39  Atl.  115;  Cincin- 
nati, I.  St.  L.  d  C.  R.  Co.  V.  Lang 
(1889)  118  Ind.  579,  21  N.  E.  317  (com- 
pany bound  to  see  that  a  section  hand 
sent  by  a  special  order  on  a  hand  car 
along  the  track  is  not  exposed  to  the 
danger  of  a  collision  with  a  wild  train )  ; 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott 
(1899)  2  Ind.  Terr.  407,  51  S.  W.  1067; 
McLeod  V.  Ginther  (1882)  80  Ky.  399 
(telegram  worded  so  as  to  mislead  the 
conductors  of  two  trains)  ;  Sunn  v. 
Michigan  C.  R.  Co.  (1889)  78  Mich. 
513,  7  L.R.A.  500,  44  N.  W.  502  (in- 
struction to  engineer  to  wait  for  another 
train  at  a  certain  point)  ;  Smith  v.  Wa- 
hash,  St.  L.  &  P.  R.  Co.  (1887)  92  Mo. 
359,  1  Am.  St.  Rep.  729,  4  S.  W.  129; 
Sheehan  v.  'New  York  C.  &  H.  R.  R.  Co. 
(1883)  91  N.  Y.  332;  McChesney  v. 
Panama  R.  Co.  (1892)  49  N.  Y.  S.  R. 
148,  21  N.  Y.  Supp.  207  (irregular  train 
so  run  as  to  cause  accident)  ;  Goodman 
V.  Delmowre  &  H.  Canal  Co.  (1895)  167 
Pa.  332,  31  Atl.  670  (wild  train  sent 
out,  collided  with  another) ;  Washburn 
v.  Nashville  d  C.  R.  Co.  (1859)  3  Head, 
638,  75  Am.  Dee.  784    (superintendent 


started  a  train  out  of  time,  without  any 
precaution  to  avoid  a  collision  with  a 
train  coming  in  the  opposite  direction)  ; 
Hogan  v.  Missouri,  K.  <&  T.  R.  Co. 
(1895)  88  Tex.  679,  32  S.  W.  1035; 
Galveston,  H.  &  S.  A.  B.  Co.  v.  Arispe 
(1893)  5  Tex.  Civ.  App.  611,  23  S.  W. 
928,  rehearing  denied  in  (1893)  5  Tex. 
Civ.  App.  617,  24  S.  W.  33  (conflicting 
orders  caused  collision)  ;  Houston  &  2'. 
0.  R.  Co.  V.  Stuart  ( 1898 )  —  Tex.  Civ. 
App.  — ,  48  S.  W.  799,  reversed  on  other 
grounds  in  (1899)  92  Tex.  540,  50  S.  W. 
333;  Phillips  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1885)  64  Wis.  475,  25  N.  W. 
544;  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Silvers  (1910)  —  Ky.  — .  126  S.  W. 
120. 

By  some  rules  it  is  expressly  stated 
that  they  may  be  suspended  by  the  spe- 
cial order  of  some  particular  agent  of 
the  employers.  See  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Henderson  (1882)  37  Ohio- 
St.  549,  where  the  rule  under  discussion,, 
which  regulated  the  movements  of 
freight  trains,  provided  for  its  suspen- 
sion by  the  company's  superintendent 
and  for  the  precautions  to  be  observed 
during  such  suspension. 

^Sankins  v.  New  York,  L.  E.  &  TT. 
R.  Co.  (1894)  142  N.  Y.  416,  25  L.R.A. 
396,  40  Am.  St.  Rep.  616,  37  N.  E.  466. 
Compare  also,  as  to  this  consideration, 
the  language  used  in  the  Pennsylvania 
and  Connecticut  cases  cited  in  the  last 
note. 

9  Smith  V.  Wabash,  St.  L.  d  P.  B.  Co. 
(1887)  92  Mo.  359,  1  Am.  St.  Rep.  729, 
4  S.  W.  129. 

10  In  Wescott  v.  New  York  &  N.  E. 
R.  Co.  (1891)  153  Mass.  460,  27  N.  E. 
10,  the  conductor  of  a  train  was  held 
to  be  negligent  in  starting  a  train, 
when  he  knew  that,  under  the  rules,  he 
had  no  right  to  do  so  until  the  arrival 
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One  form  of  special  order  consists  in  the  substitution  of  a  tem- 
porary, for  the  regular,  time-table.  The  promulgation  of  the  former, 
no  less  than  the  latter,  is  deemed  to  be  an  act  done  in  pursuance  of  the 
company's  absolute  duty.^^ 

The  company  is,  of  course,  no  less  liable  where  the  train  despatcher 
has  failed  altogether  to  issue  the  orders  required  by  the  emergency,^* 
or  to  give  obligatory  information  as  to  the  movements  of  trains,^' 
than  it  is  for  his  negligence  in  sending  improper- orders. 

The  single  prerequisite  of  liability  under  the  above  doctrine  is  that 
the  delinquent  should  have  been  an  employee  instrusted  with  such  dis- 
cretionary powers  to  regulate  the  movements  of  the  trains  as  might 
seem  most  conducive  to  the  interests  of  the  company.^*  Hence,  a  train 
despatcher  who  is  clothed  with  the  powers  of  a  general  train  de- 


of  a  certain  train,  without  inquiring  of 
the  despatcher  on  that  section  of  the 
road  whether  he  had  received  any 
special  information  which  would  make 
it  safe  to  leave  the  station.  The  court 
said  that  even  supposing  that  it  was 
ordinarily  his  duty  to  obey  the  orders  of 
the  despatcher,  even  if  they  were  in  vio- 
lation of  the  rules  of  the  road,  this  par- 
ticular order  was  so  obviously  wrong, 
and  was  likely  to  involve  such  dreadful 
consequences,  that  it  was  manifestly 
negligent  to  act  upon  it  without  in- 
quiring the  reason  for  it. 

11  Frost  V.  Oregon  Short  Line  &  U. 
N.  R.  Co.  (1895)  69  Fed.  936,  where  it 
was  held  that  a  telegraph  operator,  in 
giving  notice  to  an  engineer  of  a  tem- 
porary change  in  the  running  time  of  his 
train,  was  performing  a  duty  of  the  com- 
pany. The  distinction  taken  in  Balti- 
more &  0.  R.  Co.  V.  Camp  (1895)  13 
C.  C.  A.  233,  31  U.  S.  App.  213,  65  Fed. 
952    (see  infra),  was   disapproved. 

12  Chicago,  B.  cE  Q.  R.  Co.  v.  McLallen 
( 1876 )  84  111.  109 ;  Sutherland  v.  Troy 
d  B.  R.  Go.  (1889)  28  N.  Y.  S.  E.  201, 
8  N.  Y.  Supp.  83  (despatcher  should 
have  sent  orders  to  have  a  train  stopped 
by  signal  at  a  certain  station)  ;  Mc- 
Chesney  v.  Panama  R.  Co.  (1892)  49  N. 
Y.  S.  E.  148,  21  N.  Y.  Supp.  207; 
(1893)  74  Hun,  150,  26  N.  Y.  Supp.  245 
(injury  partly  caused  by  the  instruc- 
tions actually  issued,  and  partly  by  the 
lack  of  full  instructions)  ;  Louisville,  C. 
&  L.  R.  Co.  V.  Cavens  (1873)  9  Bush, 
559  (despatcher  failed  to  stop  a  train 
following  another  which  had  been 
"stalled"  on  a  gradient). 


13  Louisville,  N.  A.  d  0.  R.  Co.  v.  Hech 
(1898)  151  Ind.  292,  50  N.  E.  988 
(holding  that  a  train  despatcher's  dis- 
regard of  a  rule  prescribing  that  an  ex- 
tra train  despatched  after  a  work  train 
has  already  gone  out  on  the  road  shall 
be  notified  to  protect  itself  against  such 
work  train  is  such  negligence  as  will 
render  the  company  liable  for  injuries 
caused  by  a  collision  between  the  two 
trains)  ;  Clyde  v.  Richmond  £  D.  R.  Co. 
(1895)  69  Fed.  673  (engineer  injured 
owing  to  the  fact  that  a  station  master 
was  not  notified  as  to  the  coming  of  an 
extra  freight  train)  ;  Galveston,  S.  d 
8.  A.  R.  Co.  V.  Smith  (1890)  76  Tex. 
611,  18  Am.  St.  Rep.  78,  13  S.  W.  562. 

See  also  Northern  P.  R.  Co.  v.  Char- 
less  (1892)  2  C.  C.  A.  380,  7  U.  S.  App. 
359,  51  Fed.  562,  where  it  was  laid 
down  in  general  terms  that  it  is  the 
duty  of  a  railroad  company  to  keep  the 
hands  employed  on  a  certain  section  in- 
formed as  to  the  movement  of  trains 
over  it,  and  that  it  is  therefore  liable 
for  injuries  resulting  to  one  of  them 
from  the  neglect  of  a  telegraph  operator 
to  communicate  such  information.  The 
question  of  the  responsibilities  generally 
of  a  telegraph  operator  was  expressly 
waived,  the  case  being  decided  on  a  de- 
murrer to  a  complaint  which  alleged  the 
existence  of  the  above  duty  and  its 
breach. 

1*  This  conception  is  emphasized  in 
McChesney  v.  Panama  R.  Co.  (1892) 
49  N.  Y.  S.  E.  148,  21  N.  Y.  Supp.  207. 
See  also  the  extracts  quoted  in  note  7, 
supra. 
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spatcher  in  the  latter's  absence  is  no  less  a  vice  principal  tlian  the  offi- 
cial whose  place  he  takes."  Nor  is  the  company  allowed  to  escape  re- 
sponsibility simply  because  the  party  who  sends  the  orders  respecting- 
the  trains  issues  them  in  the  name  of  some  superior  official,  such  as  a 
division  superintendent,^*  or  an  assistant  superintendent.^''  Still 
less  is  such  a  circumstance  a  bar  to  the  action  where  the  ordinary 
routine  of  a  railway  office,  acquiesced  in  by  the  general  superintend- 
ent and  other  officials,  is  that  the  despatches  are  sent  in  such  superin- 
tendent's name,  and  the  evidence  is  that  he  was  absent  when  the  de- 
spatch in  question  was  sent." 

Another  way  of  arriving  at  the  same  result  is  to  say  that,  for  the 
purpose  of  fastening  liability  on  the  company,  any  officer  acting  by 
the  authority  of  the  superintendent  is  put  upon  the  same  footing  as; 
the  superintendent  himself.'* 

c.  Doctrine  that  train  despatchers  are  not  vice  principals. — The  de- 
cisions in  which  superintendents  and  train  despatchers  have  been  held 
to  be  mere  coservants  of  trainmen  are  either  rulings  by  courts  in  which 
the  general  doctrine  of  common  employment  was  relied  on,  and  the 
effect  of  the  distinction  between  the  master's  assignable  or  nonas- 


iSLevAa  v.  Seifert  (1887)  116  Pa. 
628,  2  Am.  St.  Rep.  631,  11  Atl.  514. 
Compare  also  the  cases  cited  in  the  fol- 
lowing notes. 

^e  Louisville,  N.  A.  £  G.  R.  Co.  v. 
Beck  (1898)  151  Ind.  292,  50  N.  E. 
988. 

"In  Chicago,  B.  &  Q.  R.  Co.  v.  Mo- 
Lallen  (1876)  84  111.  109,  the  court  rea- 
soned thus:  "As  between  the  conductor 
and  the  company,  the  assistant  superin- 
tendent, to  whose  orders  the  trains  are 
all  subject,  is  the  representative  of  the 
corporation.  His  orders  to  the  con- 
ductor of  a  train  are  essentially  the  or- 
ders of  the  employer.  This  rule  applies 
as  well  to  all  orders  issued  by  his  as- 
sistants in  his  office  and  issued  in  his 
name.  These  orders  were  all  signed  in 
the  name  of  Chappell,  the  assistant  su- 
perintendent. If  those  intrusted  by  him 
with  the  management  of  the  business  of 
the  corporation  by  orders  issued  in  his 
name  neglect  to  issue  a  necessary  order, 
that  is  his  neglect  and  the  negligence  of 
the  corporation." 

18  In   Lasky  v.   Canadian  P.  R.   Co. 

(1891)    83   Me.   461,   22   Atl.   367,   the 

court  said:   "The  defendants  assail  the 

plaintiff's   case   from   another   position. 

Inasmuch  as  the  despatch  to  the  plain- 


tiff was  really  sent  in  the  superintend- 
ent's name  by  the  train  despatcher  at 
Brownville,  the  superintendent  not  be- 
ing there  at  the  time  and  not  cognizant 
of  it,  the  plaintiff  himself  being  fully 
aware  of  the  facts,  it  is  contended  that 
the  plaintiff  cannot  prevail  in  the  action 
because  he  and  the  train  despatcher  were 
fellow  servants  in  the  same  employ- 
ment. We  do  not  assent  to  this  posi- 
tion. It  appears  that  it  was  customary 
for  the  train  despatcher  thus  to  use 
the  superintendent's  name,  and  that  the 
practice  was  acquiesced  in  by  the  super- 
intendent and  other  officials  connected 
with  the  road.  An  act  done  for  the 
superintendent,  by  his  authority,  either 
general  or  special,  is  his  act.  The  em- 
ployee is  not  required  nor  permitted 
to  investigate  the  question  of  authority. 
The  superintendent's  name  conclusively 
imports  authority,  unless  it  be  forged. 
The  servant  must  obey,  or  be  discharged 
from  his  employment.  It  would  greatly 
demoralize  the  service  if  it  were  other- 
wise. Performance  of  duty  to  the  road 
places  all  consequent  liabilities  upon  the 
road." 

19  O'LoAighlin  v.  New  York  G.  &  H.  R. 
R.  Co.  (1887)  27  N.  Y.  Week.  Dig.  109, 
9  N.  Y.  S.  R.  384. 


§  1507] 


VICE  PRINCIPALSHIP— CHARACTER  OF  ACT. 


4511 


signable  duties  was  not  adverted  to  or  discussed,^"  or  are  cases  in 
which  the  negligence  alleged  had  no  relation  to  the  operation  of 
trains,^^  or  which  turned  upon  some  special  ground, — as,  that  the 
plaintiff  did  not  offer  evidence  tending  to  show  that  no  coservice 
existed.** 

d.  Liability  of  railway  companies  for  the  negligence  of  servants 
who  transmit  the  orders  or  see  that  they  are  carried  out. — In  a  case  al- 
ready cited  it  was  laid  down  that  a  train  despatcher,  in  devising  a 
temporary  time-table,  which,  in  a  sudden  emergency,  is  to  take  the 
place  of  the  regular  time-table,  and  in  issuing  telegraphic  orders  for 
the  operation  of  the  trains  under  the  new  schedule,  acts  as  a  vice 
principal ;  but  that  a  telegraph  operator,  who  merely  transmits  to  the 
train  men  the  directions  he  receives  from  the  train  despatcher  as  to 
the  movements  of  the  trains,  is  a  fellow  servant  of  the  engineer.**  As 
already  remarked,  the  line  which  separates  the  two  breaches  of  duty 
here  contrasted  is  sometimes  rather  thin,  but  it  seems  more  than  prob- 
able that  the  cases  referred  to  in  the  subjoined  note  would  not  be 
approved  in  all  jurisdictions.** 


so  Robertison  v.  Terre  Haute  d  I.  R. 
Co.  (1881)  78  Ind.  77,  41  Am.  Rep.  552 
(overruled,  as  noticed  supra)  ;  Millsaps 
V.  Louisville,  N.  0.  &  T.  R.  Co.  (1891) 
69  Miss.  423,  13  So.  696;  Wonder  v. 
Baltimore  &  0.  R.  Go.  (1870)  32  Md. 
411,  3  Am.  Rep.  143. 

21  Norfolk   &    W.    R,    Co.   v.   Hoover 

(1894)  79  Md.  253,  25  L.R.A.  710,  29 
Atl.  994. 

22  Blessing  v.  St.  Louis,  K.  &  C.  N.  R. 
Co.  ( 1883 )  77  Mo.  410.  It  seems  doubt- 
ful whether,  even  in  Missouri  itself,  this 
ease  would  now  be  followed.  See  Smith 
V.  Waiash,  St.  L.  &  P.  R.  Co.  (1887) 
92  Mo.  359,  4  S.  W.  129.  But,  at  all 
events,  it  carries  a  useful  warning  to 
practitioners. 

i9  Baltimore   &    0.   R.    Go.   v.    Camp 

(1895)  13  C.  C.  A.  233,  31  U.  S.  App. 
213,  65  Fed.  952.  To  the  same  effect, 
see  Cincinnati,  N.  0.  &  i.  P.  R.  Go.  v. 
Clark  (1893)  6  C.  C.  A.  281,  16  U.  S. 
App.  17,  57  Fed.  125;  Rogers  v.  Pere 
Marquette  R.  Co.  (1911)  166  Mich. 
42,  —  L.R.A.(N.S.)  — ,  131  N.  W.  159. 

"When  the  proper  servant  is  so  in- 
formed and  ordered,  and  he  then  neg- 
lects his  duty  or  violates  his  orders, 
causing  injury  to  another  servant,  the 
negligence  would  be  his,  and  the  doc- 
trine of  fellow  servants  would  apply." 
Galveston,  H.  d  8.  A.  R.  Go.  v.  Smith 


(1890)  76  Tex.  618,  13  S.  W.  562,  where 
it  was  held  that,  if  the  delinquent  road 
master  had  control  of  the  trainmen  op- 
erating a  work  train  and  its  movements, 
and  was  guilty  of  negligence  in  moving 
the  train  from  a  certain  station,  with- 
out notification  as  to  the  approach  of 
specials  with  which  there  was  danger 
of  collision,  or  if  his  neglect  consisted 
in  having  the  train  stopped  at  another 
station  for  such  a  time  as  rendered  the 
danger  of  collision  with  other  trains 
imminent,  the  negligence  would  be  his 
own,  as  a  servant  of  the  company,  and 
not  the  negligence  of  the  company. 

A  telegraph  operator  is  the  fellow 
servant  of  a  section  foreman  as  to  his 
failure  to  inform  the  latter  of  the  com- 
ing of  a  train.  House  v.  Lehigh  Valley 
R.  Go.  (1908)  128  App.  Div.  756,  113 
N.  Y.  Supp.  155. 

24  The  omission  of  a  telegraph  opera- 
tor at  a  way  platform  to  see  that  a 
despatch  was  understood  by  the  con- 
ductor of  a  train,  by  whose  negligence 
the  plaintiff,  the  engineer  of  another 
train,  was  injured,  is  an  act  for  which 
the  company  is  responsible.  Madden  v. 
Chesapeake  d  0.  R.  Go.  (1886)  28  W. 
Va.  610,  57  Am.  Rep.  695. 

Neither  the  conductor  of  a  train  com- 
ing into  collision  with  a  car  having  sec- 
tion hands  on  board,  standing  upon  the 
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1508.  [578]  Duty  to  impart  information  as  to  permanent  dangers 
normally  incident  to  the  work  at  the  time  it  is  entered  upon. — (Con- 
trast §  1539,  post.) — In  any  case  in  which,  for  one  or  other  reasons 
explained  in  chapter  xlix.,  ante,  a  master  owes  his  servant  the  duty 
of  explaining  to  him  the  nature  of  the  dangers  to  which  the  work  will 
regularly  and  normally  expose  him,  and  the  most  effectual  means  by 
which  to  avoid  them,  that  duty  is  not  discharged  by  delegating  the 
performance  of  it  to  an  agent.  If  he  cannot  perform  the  duty  him- 
self he  must  provide  a  competent  person  to  give  such  necessary  in- 
struction ;  and  whether  the  person  selected  for  that  purpose  be  a  co- 
employee  of  the  servant  or  not,  the  employer  must  see  to  it  that  he 
is  a  competent  and  trustworthy  instructor ;  otherwise,  he  will  be  liable 
for  the  consequences  of  his  incompetence  or  negligence.  The  person 
to  whom  the  duty  of  giving  the  necessary  instruction  in  such  cases  is 
delegated  represents  the  employer,  and  pro  hac  vice  occupies  the  po- 
sition of  vice  principal.^ 


track  at  a  station,  because  of  such  con- 
ductor's disregard  of  signals  displayed 
at  the  station,  nor  a  telegraph  operator 
at  such  station  who  displays  improper 
signals,  can  be  regarded  as  a  fellow  serv- 
ant of  such  section  hands.  Haney  v. 
Pittslurgh,  G.  C.  d  St.  L.  B.  Co.  (1893) 
38  W.  Va.  570, 18  S.  B.  748. 

The  telegraph  operator  in  charge  of 
a  signal  station,  who  controls,  by  signal 
orders,  the  running  of  trains  over  a 
block  section  of  a  railroad,  is  not  the 
fellow  servant  of  a  brakeman  injured 
on  such  section  by  the  operator's  negli- 
gent management  of  the  running  of 
trains.  Flannegan  v.  Chesapeake  <&  0. 
R.  Go.  (1895)  40  W.  Va  436,  21  S.  E. 
1028  ( following  the  last-cited  case ) . 
The  court  said:  "In  this  ease  the  de- 
fendant, seeking  to  discharge  its  per- 
sonal duty,  and  provide  a  safe  track, 
and  at  the  same  time  facilitate  the  rap- 
id movement  of  trains,  established  the 
signal  station  and  placed  the  operator 
in  charge,  with  full  authority,  by  means 
of  d,  code  of  signal  orders  equally  as 
effective  as  any  other  kind  could  possi- 
bly be,  to  control  the  running  of  all 
trains  over  this  block ;  and  all  train  men 
of  every  train  were  under  absolute  rule 
to  watch  for  and  obey  her  orders  be- 
fore they  dare  enter  upon  the  block.  If 
she  had  been  attentive  to  her  duties, 
she  must  have  known  the  block  was  oc- 
cupied and  obstructed,  and  her  knowl- 
edge was  the  knowledge  of  the  master; 


yet,  in  the  face  of  that  fact,  she  negli- 
gently gives  a  peremptory  signal  for  the 
train  to  proceed.  In  what  way  could 
she  possibly  be  the  fellow  servant  of  the 
train  men  who  are  entirely  at  her  com- 
mand, and  who  can  neither  influence  nor 
control  her  own  independent  actions  ? 
She  is  as  much  the  master  of  her  section 
block  as  the  master  is  of  the  whole 
road." 

A  station  agent  charged  with  the 
duty  to  see  that  all  cars  were  so  placed 
on  the  side  tracks  as  to  be  clear  from 
trains  passing  on  the  main  line  is  not 
a  fellow  servant  of  a  section  hand  upon 
a  work  train  passing  such  station.  St. 
Louis,  A.  &  T.  H.  B.  Co.  v.  Biggs  (3  894) 
53  111.  App.  550. 

Some  other  doubtful  decisiong  are 
noted  in  the  preceding  section. 

A  telegraph  operator  in  the  operation 
of  the  block  signal  system  under  the 
rules  of  the  company  making  him  re- 
sponsible for  the  operation  of  trains 
within  his  block,  and  charging  him  with 
the  duty  to  hold  trains  from  entering 
an  absolute  block  which  contains  an- 
other train,  is  a  vice  principal,  and  not 
a  fellow  servant  of  the  train  men  on  a 
train  which  he  permits  to  enter  a  block 
containing  another  train,  and  who  are 
injured  by  a  collision  with  such  other 
train.  Salmons  v.  Norfolk  d  W.  B.  Go. 
(1908)  162  Fed.  722. 

1  In  Wheeler  v.  Wason  Mfg.  Co. 
(1883)  135  Mass.  297,  the  question  was 
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It  follows,  therefore,  that  in  cases  where  the  injured  employee  is 
an  infant  or  inexperienced,  the  rule  as  to  fellow  servants  "only  holds 


presented,  whether  the  master's  duty  of 
giving  notice  to  his  servant  of  risks  and 
perils  to  which  the  latter  will  be  ex- 
posed in  the  course  of  his  employment, 
when  such  duty  exists,  is  an  absolute 
one,  or  whether  it  is  merely  the  duty  of 
•taking  reasonable  and  proper  pains  to 
inform  the  servant  of  them.  This  ques- 
tion arose  in  three  forms:  (1)  In  the 
refusal  to  instruct  the  jury  that,  if  the 
defendant's  foreman  directed  a  coserv- 
ant  of  the  plaintiff  to  give  proper  in- 
struction and  caution  to  the  plaintiff, 
the  latter  could  not  recover  by  reason 
of  such  coservant's  failure  to  do  so,  if 
he  was  a  competent  person  for  that  pur- 
pose; (2)  in  the  instruction  that,  if 
there  were  dangers  in  the  business 
known  to  the  defendant,  which  by  rea- 
son of  the  plaintiff's  inexperience  were 
unknown  to  him,  and  which  by  the  ex- 
ercise of  ordinary  care  he  could  not  have 
known,  the  defendant  was  bound  at  its 
peril  to  give  him  reasonable  warning  of 
them;  and  (3)  in  the  exclusion  of  the 
evidence  of  what  the  foreman  told  the 
coservant  to  do,  in  instructing  the  plain- 
tiff. The  court  said :  "That  question 
was  somewhat-  considered  in  Coombs  v. 
New  Bedford  Cordage  Co.  (1869)  102 
Mass.  572,  596,  3  Am.  Rep.  506.  But 
the  question  here  is  the  more  general 
one,  whether  it  is  an  affirmative,  posi- 
tive duty  resting  upon  the  master,  for 
the  nonperformance  of  which  he  will  be 
liable,  or  whether  it  can  be  delegated 
to  a.  proper  substitute,  and  he  be  there- 
by relieved  from  responsibility.  We  are 
of  opinion  that  the  duty  resting  upon 
the  master  is  not  merely  one  of  reason- 
able care  and  diligence  to  give  proper 
notice;  but  that  he  is  responsible  in 
case  the  servant  suffers  through  a  want 
of  receiving  proper  notice  of  the  risks 
to  which  he  is  exposed.  The  servant 
does  not  assume,  and  is  not  to  bear  the 
risk  of,  unknown  and  undisclosed  perils ; 
but  he  is  held  to  take  those  risks  which 
he  knows,  or  which,  by  the  exercise  of 
ordinary  care,  he  ought  to  know,  to  be 
incident  to  the  nature  of  the  business  in 
the  place  where  and  the  manner  in  which 
it  is  carried  on.  The  master's  duty  is 
to  provide  machinery  which  is  reason- 
ably safe  and  proper;  and  if  the  use 
of  it  is  attended  with  special  peril,  such 
as  his  servants  ought  to  know,  and  if 
M.  &  S.  Vol.  IV.— 283. 


there  is,  accordingly,  under  the  circum- 
stances of  the  particular  case,  a  duty 
resting  upon  him  in  respect  to  giving 
notice  to  the  servants  of  such  special 
peril,  that  duty  is  not  discharged  by 
delegating  the  performance  of  it  to  a 
third  person.  The  servants  should  not 
be  held  to  assume  and  undertake  to 
bear  the  risk  of  latent  and  concealed 
perils,  merely  because  the  master  takes 
reasonable  care  and  pains  to  give  notice 
of  them.  It  is  more  reasonable  to  hold 
that,  where  the  danger  is  known  to  the 
master  and  unknown  to  the  servant,  the 
master  should  be  held  to  s'ee  to  it  that 
the  servant,  when  put  upon  work  which 
exposes  him  to  danger,  should  be  in- 
formed of  it.  The  master  must  not  ex- 
pose his  servant  to  an  unreasonable  risk. 
Where  the  servant  is  as  well  acquainted 
as  the  master  with  the  dangerous  nature 
of  the  machinery  or  instrument  used,  or 
of  the  service  in  which  he  is  engaged, 
he  cannot  recover.  But  where  the  mas- 
ter employs  a  servant  in  the  use  of 
machinery  which  he  knows,  but  the  serv- 
ant does  not  know,  to  be  attended  with 
peculiar  danger,  we  are  all  of  opinion 
that  he  must  be  held  responsible  for  an 
injury  which  occurs  in  consequence  of 
his  failure  to  see  to  it  that  a  proper 
notice  is  given." 

In  Brennwn  v.  Gordon  (1890)  118  N. 
Y.  489,  8  L.R.A.  818,  23  N.  E.  810, 
it  was  held  that  there  was  error  in  a 
charge  given  at  the  request  of  defendant 
that  "if  the  jury  find,  as  matter  of  fact, 
that  the  plaintiff  was  put  under  instruc- 
tion of  a  competent  instructor,  and  that 
the  instructor  was  as  wellacquainted  as 
defendants  with  the  nature  and  char- 
acter of  the  service  which  he  undertook 
to  perform,  he  cannot  recover."  The 
court  said:  "The  jury  could  not  other- 
wise understand  this  instruction  than 
to  mean  that  the  defendants'  whole  duty 
to  the  plaintiff  was  performed  when  they 
assigned  as  competent  an  instructor  to 
plaintiff  as  the  defendants  were.  This 
was  erroneous  in  two  respects.  The  de- 
gree of  the  instructor's  competency  was 
gauged  by  the  competency  of  the  de- 
fendants. The  plaintiff  was  entitled  to 
have,  and  the  defendants  were  bound  to 
provide  him  with,  an  instructor  com- 
petent to  teach  the  art  of  managing  an 
elevator,   regardless  of  the  competency 
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good  when  it  appears  that  such  employee  has  been  properly  instructed 
by  his  employer  as  to  the  dangers  of  his  employment,  or  has  acquired 


of  the  defendants  in  that  respect,  and 
of  which  there  was  no  proof  whatever 
in  the  case.  But  the  defendants  were 
not  only  bound  to  furnish  plaintiff  with 
an  instructor  absolutely  competent  to 
manage  an  elevator,  but  the  defendants 
were  also  bound  to  provide  such  an  in- 
structor for  a  reasonable  length  of  time 
to  teach  the  plaintiff  how  to  manage  the 
elevator,  and  that  the  instructor  should 
be  guilty  of  no  negligence  to  the  injury 
of  the  plaintiff  while  he  was  being  in- 
structed. These  relations  spring  from 
the  fact  that  during  this  period  the  in- 
structor is  doing  the  work  and  standing 
in  the  place  of  the  defendants,  the  mas- 
ters." 

The  question  whether  a  superior  serv- 
ant was,  in  the  matter  of  instructing  an- 
other servant,  the  representative  of  the 
defendant  or  merely  a  fellow  servant  of 
the  plaintiff,  depended  upon  whether  the 
situation  was  one  that  imposed  on  the 
defendant  the  duty  of  instruction.  Bias 
v.  Consolidated  Lighting  Go.  (1905)  79 
Vt.   224,    64   Atl.    1104. 

Where  the  danger  is  such  that  the 
master,  under  the  rules  of  reasonable 
care,  should  provide  against  by  making 
regulations  in  regard  to  warning,  then 
the  failure  of  some  coemployee  to  give 
such  warning  voluntarily  will  not  pre- 
vent a  recovery.  Gierozak  v.  'Northwest- 
ern Fuel  Co.  (1910)  142  Wis.  207,  125 
N.  W.  436. 

To  the  same  effect  are  the  following 
cases :  Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  R.  Co.  ( 1899 )  97  Fed.  245 ;  Peters  v. 
George  (1907)  83  C.  C.  A.  408,  154  Fed. 
634 ;  Force  v.  Standard  Silk  Co.  { 1908 ) 
160  Fed.  992;  Gagnon  v.  Klauder- 
Weldon  Dyeing  Each.  Co.  (1909)  174 
Fed.  477 ;  Klauder-Weldon  Dyeing  Mack. 
Co.  »>.  Gagnon  (1910)  106  C.  C.  A.  302, 
183  Fed.  962,  affirming  (1909)  174  Fed. 
477 ;  Emma  Cotton  Seed  Oil  Co.  v.  Sale 
(1892)  56  Ark.  232,  19  S.  W.  600;  Bur- 
rows V.  Ozark  White  Lime  Go.  ( 1907 ) 
82  Ark.  343,  101  S.  W.  744;  St.  Louis 
Stave  &  Lumber  Co.  v.  Sawyer  (1909) 
90  Ark.  473,  119  S.  W.  830;  Verdelli  v. 
Gray's  Barhor  Commercial  Go.  (1897) 
115  Cal.  517,  47  Pac.  364;  Tedford  v. 
Los  Angeles  Electric  Go.  (1901)  134 
Cal.  76,  54  L.R.A.  85,  66  Pac.  76; 
Pigeon  v.  W.  P.  Fuller  &  Co.  (1910) 
156   Cal.  691,   105  Pac.   976;    Moore  v. 


Dublin  Cotton  Mills  (1907)  127  Ga. 
609,  10  L.R.A.(NS.)  772,  56  S.  E.  839; 
Consolidated  Coal  Co.  v.  Wombacher 
(1890)  134  111.  57,  24  N.  E.  627;  Pull- 
man Palace  Gar  Co.  v.  Laack  (1892) 
143  111.  242,  18  L.R.A.  215,  32  N.  E. 
285;  Rogers  v.  Cleveland,  C.  G.  &  St. 
L.  R.  Co.  (1904)  211  111.  126,  103  Am. 
St.  Rep.  185,  71  N.  E.  850 ;  Postal  Teleg. 
Cable  Co.  v.  Likes  (1907)  225  111.  249, 
80  N.  E.  136,  affirming  judgment  (1906) 
124  111.  App.  459;  Nordhaus  v.  Vandalia 
R.  Co.  (1909)  147  111.  App.  274,  af- 
firmed in  (1909)  242  111.  166,  89  N. 
E.  974;  Keller  y.  Gaskill  (1898)  20  Ind. 
App.  502,  50  N.  E.  363;  FUckner  v. 
Lambert  (1905)  36  Ind.  App.  524,  74 
N.  E.  263;  Consolidated  Stone  Co.  v. 
Ellis  (1910)  46  Ind.  App.  80,  91  N.  E. 
1095;  Ft.  Wayne  Iron  &  Steel  Co.  v. 
Parsell  (1911)  —  Ind.  App.  — ,  94  N. 
E.  770;  GoUingwood  v.  Illinois  &  I. 
Fuel  Go.  (1904)  125  Iowa,  537,  101  N. 
W.  283;  Schminkey  v.  T.  M.  Sinclair  <£ 
Co.  (1908)  137  Iowa,  130,  114  N.  W. 
612;  Ashcraft  v.  Davenport  Locomotive 
Works  (1910)  148  Iowa,  420,  126  N.  W. 
1111;  Goffeyville  Vitrified  Brick  &  Tile 
Co.  V.  Shanks  (1904)  69  Kan.  306,  76 
Pac.  856;  Owensboro  Wagon  Co.  v.  Bol- 
ing  (1908)  32  Ky.  L.  Rep.  816,  107  S. 
W.  264;  Wyman  v.  Berry  (1909)  106 
Me.  43,  75  Atl.  123,  20  Ann.  Cas.  439; 
Bume  V.  Ft.  Balifax  Power  Co.  (1909) 
106  Me.  78,  138  Am.  St.  Rep.  332,  75 
Atl.  300;  Pennsylvania  Steel  Co.  v. 
Nace  (1910)  113  Md.  460,  —  L.R.A. 
(N.S.)  — ,  77  Atl.  1121;  Sullivan  v. 
India  Mfg.  Co.  (1873)  113  Mass.  396; 
Byrne  v.  Learnard  (1906)  191  Mass. 
269,  77  N.  E.  316;  Morena  v.  Winston 
(1907)  194  Mass.  378,  80  N.  E.  473; 
Grace  v.  United  Soc.  (1909)  203  Mass. 
355,  89  N.  E.  552;  McDonald  v.  Cham- 
pion Iron  &  Steel  Co.  ( 1905 )  140  Mich. 
401,  103  N.  W.  829;  Brockmiller  v.  In- 
dustrial Works  (1907)  148  Mich.  642, 
112  N.  W.  688;  Dalm  v.  Bryant  Paper 
Co.  (1909)  157  Mich.  550,  122  N.  W. 
257;    McDonnell   v.    Central   Drug    Go. 

(1910)  160  Mich.  455,  125  N.  W.  546; 
Snow  V.  Escanaba  Power  Go.  (1910) 
162  Mich.  579,  127  N.  W.  677;  Arger- 
singer    v.     Commonwealth    Power    Co. 

(1911)  164  Mich.  282,  129  N.  W.  889; 
Olson  V.  St.  Paul,  M.  <&  M.  R.  Go. 
(1888)    38   Minn.   117,   35  N.   W.   866; 
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knowledge  of  such  dangers  from  other  sources,"  *  and  that  the  mere 
fact  that  a  defect  in  a  machine  is  due  to  the  fault  of  a  coemployee  will 
not  absolve  a  master  from  the  dtity  of  instructing  a  servant,  where  the 
danger  resulting  from  the  defect  is  one  which  is  not  within  his  com- 
prehension.® 

Ordinarily  the  employee  who  was  in  control  of  the  injured  servant 
will  be  regarded  as  the  person  upon  whom,  as  the  master's  agent,  the 
duty  of  instruction  devolved.* 

As  in  the  case  of  other  absolute  duties  the  control  exercised  by  the 
employee  upon  whom  devolved  the  function  of  giving  instruction  may 
be  of  such  a  character  that  he  is  a  vice  principal  simply  by  virtue  of 
his  position  of  superiority.  Whenever  the  delinquent  is  deemed  to 
be  a  representative  of  the  master  on  this  ground,  the  liability  of  the 
master  may,  it  is  obvious,  be  referred  either  to  the  theory  that  the 
duty  of  instruction  is  non-delegable,  or  to  the  theory  that  the  function 


Lingren  v.  William  Bros.  Boiler  Mfg. 
Co.  (1910)  112  Minn.  186,  127  N.  W. 
626;  Wilson  v.  Kansas  City  Southern 
R.  Co.  (1907)  122  Mo.  App.  667,  99 
S.  W.  465;  Addiolcs  v.  Christoph  (1899) 
62  N.  J.  L.  786,  43  Atl.  196;  Eastland 
V.  Clarke  (1901)  165  N.  Y.  420,  59  N. 
E.  202,  reversing  (1898)  28  App.  Div. 
621,  51  N.  Y.  Supp.  1140;  Simone  v. 
Kirk  (1902)  173  N.  Y.  7,  65  N.  E.  739; 
Pelow  V.  Oil  Well  Supply  Co.  (1909) 
194  N.  Y.  64,  86  N.  E.  812;  Felice  v. 
New  York  C.  &  E.  R.  R.  Co.  (1897)  14 
App.  Div.  345,  43  N.  Y.  Supp.  922; 
Strauss  v.  Haberman  Mfg.  Co.  (1897) 
23  App.  Div.  1,  48  N.  Y.  Supp.  425; 
Tivnan  v.  Keahon  (1907)  117  App.  Div. 
50,   101  N.   Y.   Supp.   1076,  affirmed  in 

(1908)  191  N.  Y.  543,  85  N.  E.  1116; 
Gr^co  V.  Pratt  Chuck  Co.  (1908)  127 
App.  Div.  798,  111  N.  Y.  Supp.  1000,  af- 
firmed in  (1909)  196  N.  Y.  543,  89  N.  E. 
1101;  Leilering  v.  Struthers  (1893) 
157  Pa.  312,  '27  Atl.  720;  Smith  v.  Hill- 
side Coal  &  1.  Co.  (1898)  186  Pa.  28,  40 
Atl.  287;  Leopard,  v.  Lawrens  Cotton 
Mills  (1908)  81  S.  C.  15,  61  S.  E.  1029; 
Saicn/er  v.   Marion  County  Lumber  Co. 

(1909)  83  S.  C.  271,  65  S.  E.  225; 
Waxahachie  Cotton  Oil  Co.  v.  McLean 
(1901)  27  Tex.  Civ.  App.  334,  66  S.  W. 
226;  Industrial  Lumber  Co.  v.  Bivens 
(1907)  47  Tex.  Civ.  App.  396,  105  S.  W. 
831;  Low  Moor  Iron  Co.  v.  La  Bianoa 
(1906)  106  Va.  83,  55  S.  B.  532,  9  Ann. 
Cas.  1177;  Jancko  v.  West  Coast  Mfg. 
&  Invest.  Co.  (1904)  34  Wash.  556,  76 
Pac.   78;   O'Brien  v.  Page  Lumber  Co. 


(1905)  39  Wash.  537,  82  Pac.  114;  Dos- 
sett  V.  St.  Paul  &  T.  Lumber  Co.  ( 1905 ) 
40  Wash.  276,  82  Pac.  273;  Gussart  v. 
Greenleaf  Stone  Co.  (1908)  134  Wis. 
418,  114  N.  W.  799;  Schmolt  v.  E.  W. 
Wright  Lumber  Co.  (1911)  145  Wis. 
577,  130  N.  W.  499. 

2  Jones  V.  Florence  Min.  Co.  ( 1886 )  66 
Wis.  268,  57  Am.  Rep.  269,  28  N.  W. 
207  (minor)  ;  Western  U.  Teleg.  Co.  v. 
Burgess  (1901)  47  C.  C.  A.  168,  108 
Fed.  26  (inexperienced  servant  not  in- 
structed as  to  the  proper  method  of 
sawing  off  sections  of  poles  which  were 
being  taken  dotvn)  ;  Louisville  &  N.  R. 
Co.  v.  Miller  (1900)  43  C.  C.  A.  436, 
104  Fed.  124  (inexperienced  servant  not 
instructed  as  to  new  and  dangerous 
duties)  ;  Nyback  v.  Champagne  Lumber 
Co.  (1901)  48  C.  C.  A.  632,  109  Fed. 
732  (inexperienced  servant  not  instruct- 
ed as  to  method  of  operating  a  slab- 
cutting  machine ) . 

8  Bjbjian  v.  Woonsocket  Rubber  Co. 
(1895)   164  Mass.  214,  41  N.  E.  265. 

*  It  was  doubtless  this  customary  ap- 
portionment of  functions  which  has  in- 
fluenced the  choice  of  phraseology  in 
the  remark  of  the  supreme  court  of 
Indiana  that,  "if  the  agent  or  servant 
upon  whom  the  power  to  command  is 
given  exercises  the  power,  and  fails  to 
discharge  the  obligation,  to  the  hurt  of 
the  servant  who  is  without  fault,  the 
failure  is  that  of  the  master,  and  he 
must  respond."  Atlas  Engine  Works  v. 
Randall  (1885)  100  Ind.  296.  50  Am. 
Rep.  798. 
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of  instruction  is  one  of  those  which  are  official  in  the  sense  explained 
in  chapter  lxii.,  * 

Indeed,  a  third  basis  of  liability  is  predicable  in  such  cases,  since 
an  order  to  do  work  for  which  the  subordinate  is  unfitted  by  reason  of 
his  ignorance  is  itself  a  negligent  act  of  a  manifestly  official  character, 
and  it  is  therefore  not  necessary  to  rely  upon  a  specific  duty  of  in- 
struction.* 

Under  the  general  rule  stated  above,  the  superior  employee  will 
necessarily  be  treated  as  the  representative  of  the  master  in  respect  to 
the  duty  of  instruction,  even  though  he  may  be,  for  other  purposes,  a 
mere  servant  in  the  jurisdiction  where  the  cause  of  action  arises.'' 

B  Thus,  in  a  state  where  the  doctrine  ant  liable  on  the  ground  that  the  fore- 

of  departmental  control  is  applied,  one  man  was  negligent  in  directing  the  boy 

that  has  power  to  employ  and  discharge  to   obey   an  unskilled  mechanic   in   the 

laborers,  and  is  the  foreman  in  his  de-  performance   of  work  which   demanded 

partment,  has  the  duty  of  the  master  expert  knowledge. 

devolved  on  him  to  instruct  employees  '  "The  master  having  subjected  the 
as  to  the  danger  of  the  employment,  servant  to  the  command  of  another. 
Ft.  Smith  Oil  Co.  v.  Slover  (1893)  58  without  information  or  caution  with  re- 
Ark.   168,  24  S.  W.  106.  spect  to  all  such  obligations  as  the  mas- 

Similarly,  in  courts  where  vice  prin-  ter  owes,  the  other  stands  in  the 
cipalship  is  inferred  from  the  mere  ex-  master's  place,  and  this  is  so  notwith- 
ercise  of  control,  the  master  is  deemed  standing  the  two  servants  are,  as  re- 
answerable  for  the  failure  of  control-  gards  the  common  employment,  fellow 
ling  employees  to  instruct  the  subor-  servants."  Atlas  Engine  Works  v.  Ran- 
dinates.  'Norton  v.  Yolzke  (1895)  158  dall  (1885)  100  Ind.  293,  50  Am.  Rep. 
111.  402,  41  N.  E.  1085;  Alton  Paving  798. 
Bldg.    &    Fire    Brick    Go.    v.    Hudson  See  also  Olson  v.  St.  Paul,  M.  &  M.  R. 

(1897)  74   111.   App.    612,   AfiBrmed   in  Go.   (1888)   38  Minn.  117,  35  N.  W.  866 

(1898)  176  111.  270,  52  N.  E.  256;  (foreman  of  gang  shoveling  snow,— vice 
Consolidated  Coal  Co.  v.  Womlacher  principal  in  regard  to  the  duty  of  noti- 
(1890)    134  111.  57,  24  N.  E.  627.  fying     his      subordinates     of     rules); 

In  another  state  where  the  effect  of  Bjhjian     v.     Woonsocket     Rubber     Go. 

vesting    a    superior    servant    with    the  (1895)    164   Mass.   214,   41   N.    E.   265 

power    of    employing    and    discharging  (man   in   charge  of   machine  like  that 

his    subordinates   is   to   make   him   the  which  plaintiff  was  handling,  held  to  be 

master's   alter  ego  as   to  them,   it  has  vice    principal,    when    deputed    by    the 

been  held  that  the  superior  servant  is  foreman     to    instruct     the     plaintiff)  ; 

none  the  less  a  vice  principal  in  respect  Wallace  v.  Standard  Oil  Go.   (1895)   66 

to  the  duty  of  instruction  because  the  Fed.  260;  Klochinski  v.  Shores  Lumber 

employing  and  discharging  are  subject  Co.   (1896)   93  Wis.  417,  67  N.  W.  934; 

to  the  consent  and  approval  of  the  su-  Camp  v.   Ball    (1897)    39   Fla.  535,  22 

perintendent.    International  &  G.  N.  R.  So.  792 ;  Noilon  v.  Marinette  &  M.  Paper 

Go.  V.   Einzie    (1891)    82  Tex.  623,   18  Co.    (1890)    75  Wis.  579,  44  N.  W.  772 

S.  W.  681,  where  the  plaintiff  was  or-  (foreman)  ;  StroMss  v.  Haberman  Mfg. 

dered  to   paint  cars  without  being  in-  Co.    (1897)    23  App.  Div.   1,   48  N.  Y. 

struoted    as    to    a    rule    requiring   men  Supp.  425   (foreman);  O'Connor  v.  Bar- 

working  on  side  tracks  to  set  out  signal  ker  (1898)   25  App.  Div.  121,  49  N.  Y. 

flags.  Supp.   211    (floor  foreman  in  factory). 

6  See,  for  example,  Missouri  P.  R.  Go.  "The  doctrine  which  exempts  the  mas- 

V.  Peregoy  (1887)  36  Kan.  424,  14  Pac.  ter    from   liability    arising   out   of   the 

7,  where  the  court,  while  adverting  to  negligence   of   fellow   servants   is  based 

the   duty  to   instruct   an  inexperienced  upon  the  assumption  by  the  servant  of 

boy,  seems  also  to  consider  the  defend-  the  ordinary  risks  of  his  employment. 
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The  failure  of  an  agent  to  instruct  a  fellow  servant  as  to  his  duties 
naturally  results  in  putting  an  incompetent  employee  in  a  position  in 
which  his  want  of  skill  will  be  dangerous  to  his  colaborers.  Under 
such  circumstances  it  is  clear  that  the  liability  of  the  master  may  be 
referred  to  his  breach  of  either  one  of  two  non-delegable  obligations.* 

As  there  is  no  duty  to  instruct  a  servant  as  to  the  special  dangers 
of  work  which  is  outside  the  scope  of  his  original  employment  and 
to  which  his  superior  has  no  authority  to  assign  him,  the  negligence 
of  the  superior  in  ordering  him  to  perform  such  work  is  that  of  a  fel- 
low servant  merely.  In  such  a  case  the  immunity  of  the  master  is 
obviously  the  result  of  a  consideration  which  renders  it  wholly  un- 
necessary to  advert  to,  and  impossible  to  rely  upon,  the  non-delegable 
quality  of  the  duty  of  instruction.^  One  conjunction  of  circumstances 
in  which  this  principle  operates  in  the  master's  favor  is  presented  in 
those  cases  where  an  uninstructed  servant  undertakes  a  duty  which 
he  was  not  authorized  to  undertake.^*  I 

1509.  [579]  Duty  to  impart  information  as  to  permanent  dangers 
superadded  to  the  environment  after  the  work  has  begun. — Some 
courts  have  deferred  to  the  force  of  the  consideration  that  there  is 
apparently  no  logical  ground  upon  which  it  is  possible  to  ascribe 
a  non-delegable  quality  to  the  duty  discussed  in  the  preceding  section, 
and  at  the  same  time  to  refuse  to  predicate  such  a  quality  to  the  duty 
of  imparting  to  a  servant  such  information  as  is  proper  under  the 
circumstances  with  regard  to  new  dangers,  which  are  of  such  a  nature 
that  his  safety  will  be  continuously  imperiled  until  the  normal  con- 
but  has  no  application  to  rislcs  which  crossing  an  excavation,  was  obliged  to 
are  not  contemplated  by  him  in  entering  unhitch  his  team,  and  leave  the  car, 
upon  the  service."  Burke  v.  Anderson  under  the  control  of  the  conductor,  to 
(1895)  16  C.  C.  A.  442,  34  U.  S.  App.  come  down  the  grade  of  its  own  weight, 
132,  69  Fed.  814  (where  the  explosion  past  the  excavation.  In  getting  the 
of  a  stick  of  dynamite  under  a  blow  team  around  the  excavation,  plaintiff 
from  the  pick  of  a  common  laborer,  who  stumbled  and  fell  across  the  track,  and 
had  been  set  to  work  after  a  blast,  the  conductor,  who  had  just  been  hired, 
without  any  warning  as  to  the  possi-  and  had  received  no  instructions  as  to 
bility  of  peril  from  unexploded  shots,  the  use  of  the  brake,  turned  it  the 
was  held  to  be  an  extraordinary  risk ) .    wrong  way,  whereby  the  car  ran   over 

8  Such  was  the  situation  in  Sullivan  plaintiff  and  injured  him.  It  was  shown 
V.  Metropolitan  Street  R.  Co.  (1900)  on  the  trial  that  the  contractor  making 
53  App.  Div.  89,  65  N.  Y.  Supp.  842.         the  excavation   provided   men   to  push 

9  See  Croion  v.  Orr  ( 1893 )  140  N.  Y.  the  cars  going  up  grade  past  the  excava- 
450,  35  N.  E.  648,  Contrast  with  this  tion.  Held,  that  this  fact  did  not  tend 
case  Union  P.  R.  Co.  v.  Fort  (1873)  17  to  show  that  it  was  not  the  duty  of  the 
Wall.  553,  21  L.  ed.  739,  where  the  au-  conductor  to  take  charge  of  the  car 
thority  of  the  foreman  in  the  premises  while  coming  down  grade.  Sullivan  v. 
was  taken  for  granted.  Compare  also  §  Metropolitan  Street  R.  Co.  (1900)  53 
1380,  ante.  App.  Div.  89,  65  N.  Y.  Supp.  842. 

10  Plaintiff,    a   street    car    driver,    in 
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ditions  of  his  environment  have  been  restored.  A  master,  it  is  held, 
cannot,  by  delegating  to  a  servant  the  duty  of  notifying  another  serv- 
ant of  increased  danger,  absolve  himself  from  liability  for  the  non- 
transmission  of  the  requisite  information.^  The  rule  is  the  same 
whether  the  increase  of  danger  arises  from  some  extrinsic  alteration 
in  the  character  of  the  environment  itself,*  or  from  the  fact  that  the 


1  Pullman  Palace  Car  Co.  v.  Loach 
(1892)  143  111.  242,  18  L.R.A.  215, 
32  N.  E.  285  (negligence  of  persons 
who,  under  a  license  from  the  master, 
put  in  new  burners  in  a  brick  kiln  for 
the  purpose  of  testing  their  advanta- 
ges). 

2  See  the  case  last  cited,  and  also 
Cerrillos  Coal  R.  Go.  v.  Deserant 
(1897)  9  N.  M.  49,  49  Pac.  307  (a 
fire  boss  in  a  mine  is  a  vice  principal 
as  to  the  performance  of  the  duty  of 
informing  miners  where  they  may  work 
without  being  endangered  by  accumu- 
lation of  gas)  ;  Elledge  v.  National  City 
d  0.  R.  Co.  (1893)  100  Cal.  282,  34 
Pac.  720  (foreman  supervising  work  of 
excavation  held  to  be  a  vice  principal 
in  regard  to  warning  laborers  as  to  any 
special  danger  of  a  subsidence)  ;  West- 
em  Electric  Co.  v.  Banselmann  (1905) 
70  L.R.A.  765,  69  C.  C.  A.  346,  136 
Ted.  564  (elevator  boy  is  vice  principal 
as  to  the  duty  of  giving  warning  to  an 
employee  in  repairing  elevators)  ;  Ben- 
driclcson  v.   United  States  Gypsum  Co. 

(1907)  133  Iowa,  89,  9  L.R.A.  (N.S.) 
555,  110  N.  W.  322,  12  Ann.  Cas.  246, 
(duty  to  warn  miners  of  expected  blast 
cannot  be  delegated). 

A  railroad  company  is  liable  to  any 
one  of  its  employees  operating  its  road, 
for  the  negligence  of  either  one  of  its 
officers  or  employees  whose  duty  it  is  to 
keep  the  road  in  a  reasonably  safe  con- 
dition, and  who  culpably  fails  to  per- 
form such  duty  or  to  give  notice  or 
warning  of  a  sudden  change  in  the  con- 
dition of  the  company's  premises,  which 
introduces  insecurity  into  a  place  which, 
from  his  previous  acquaintance  there- 
with, an  employee  has  reason  to  believe 
to  be  free  from  danger.  Kansas  City, 
Ft.  8.  &  G.  R.  Go.  V.  Kier  (1889)  41 
Kan.  661,  671,  21  Pac.  770  (brakeman 
injured  by  stumbling  in  the  dark  upon 
a  pile  of  cinders  deposited  beside  the 
track  since  he  had  passed  the  spot  a  few 
hours  before). 

The  master  is  liable  for  injuries  to 
a  miner  caused  by  his  failure  to  inform 


the  miner  that  he  was  about  to  remove 
a  pipe  which  was  supported  on  wooden 
props.  Kentucky  Block  Cannel  Goal 
Go.  V.  Nance  (1908)  91  C.  C.  A.  82,  165 
Fed.  44. 

"The  duty  of  informing  a  servant  of 
special  or  extraordinary  risks  connect- 
ed with  his  service  is  a  primary  duty 
of  the  master,  and  the  delegation  there- 
of to  any  inferior  servant  cannot  relieve 
him  of  the  responsibility  imposed  upon 
him  by  law."  Mercantile  Trust  Go.  v. 
Pittsburgh  &  W.  R.  Go.  (1902)  53  C. 
C.  A.  207,  115  Fed.  475  (trainmen  not 
warned  of  snowslide  on  track ) . 

The  testimony  of  the  foreman  of  a 
factory  that  a  trap  door  in  a  passage- 
way was  used,  on  an  average,  about 
three  times  a  week,  and  from  five  to  ten 
minutes  at  a  time,  justifies  an  infer- 
ence that  it  was  expected  to  be  used, 
and  tliat  the  act  of  a  servant  in  opening 
it  was  not  unauthorized  in  such  a  sense 
as  to  prevent  recovery  from  the  em- 
ployer by  a  fellow  servant  injured  by 
falling  through  the  trap  door,  upon  the 
ground  of  the  employer's  negligence  in 
maintaining  the  door  in  the  passageway 
and  failing  to  notify  him  thereof.  John- 
son V.  Ficld-Thurber  Co.  (1898)  171 
Mass.  481,  51  N.  E.  18. 

In  Smith  v.  Oxford  Iron  Go.  (1880) 
42  N.  J.  L.  467,  36  Am.  Rep.  535,  it 
appeared  that  one  Scranton,  the  presi- 
dent of  the  defendant  company,  to  whose 
care  was  committed  the  superintendence 
of  the  business  of  the  corporation,  in- 
troduced the  use  of  giant  powder.  It 
was  clearly  shown  that  it  was  a  highly 
dangerous  explosive,  and  that  the  prop- 
er manner  of  using  it  was  not  made 
known  to  the  plaintiff,  although  printed 
instructions  were  in  the  possession  of 
the  company.  The  court  said:  "Before 
allowing  this  new  compound  to  be  in- 
troduced, it  was  a  duty  which  the  com- 
pany owed  to  the  plaintiff  to  ascertain 
and  make  known  its  properties  and  the 
mode  of  using  it,  either  to  the  plaintiff 
himself  or  those  under  whose  direction 
he   worked.     The   obligation   to  do   so 
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servant  has  been  transferred  to  a  new  place  of  work,  where  he  will 
be  exposed  to  some  abnormal  risk  of  the  kind  now  under  discussion.' 


rested  upon  Scranton,  as  the  head  officer 
of  the  company,  and  his  neglect  in  that 
respect  was  the  neglect  of  the  company 
itself.  It  was  gross  negligence  in  the 
company  to  furnish  such  an  article  for 
a  laborer's  use  without  giving  him  the 
requisite  information.  Whether  the 
company  was  aware  of  its  dangerous 
nuality,  or  furnished  it  for  use  without 
liaving  taken  steps  to  obtain  such 
knowledge,  it  is  equally  liable.  It  was 
a  duty  which  the  company,  through 
Scranton,  was  bound  to  perform,  to  see 
that  such  reasonable  care  as  the  ex- 
igency of  the  case  demanded,  was  taken, 
and  to  impart  to  the  subordinates  full 
information  as  to  the  manner  of  apply- 
ing the  new  compound,  before  placing  it 
in  the  hands  of  an  ignorant  laborer. 
This  obligation  resting  on  the  company 
itself,  the  president  could  not  shift  its 
liability  by  referring  the  matter  to  one 
of  his  subordinates." 

See  Boelter  v.  Ross  Lumber  Co. 
(1899)    103  Wis.  324,  79  N.  W.  243. 

It  would  seem  that,  if  there  were  any 
object  in  doing  so,  all  the  cases  in 
which  the  master  has  been  held  liable 
for  the  failure  of  a  servant  to  discover 
defects  in  an  instrumentality  which  he 
has  to  supervise  might  be  brought  un- 
der this  principle. 

3  In  McMahon  v.  Ida  Min.  Co.  ( 1897 ) 
95  Wis.  308,  70  N.  W.  478,  it  was  held 
that  a  master  was  "not  to  set  a  man  at 
work  among  latent  and  extraordinary 
dangers,  of  which  the  employee  knows 
nothing  and  which  he  cannot  ascertain 
by  experience  or  observation,"  and  that, 
"in  taking  the  plaintiff  from  one  part  of 
the  mine  in  which  he  had  been  at  work 
and  setting  him  at  work  in  a  different 
place,"  and  not  warning  him  as  to  cer- 
tain unexploded  blasts,  the  shift  boss 
was  plainly  and  palpably  acting  in  the 
capacity  of  the  master. 

This  phrase  of  the  master's  obliga- 
tion to  warn  was  recently  considered  at 
great  length  in  Carlson  v.  Tforthwestem 
Teleph.  Exchange  Co.  (1896)  63  Minn. 
428,  65  N.  W.  914,  where  the  court 
reasoned  thus:  "If  the  nature  and 
magnitude  of  the  master's  work, 
whether  it  be  that  of  construction  or 
otherwise,  and  the  number  of  men  en- 
gaged in  its  execution  are  such  that  the 
exercise  of  ordinary  care  for  the  safety 


and  protection  of  the  workmen  from 
unusual  and  unnecessary  dangers  re- 
quires that  they  be  given  reasonable 
orders,  and  that  they  be  not  ordered 
from  one  part  of  the  work  to  another, 
without  warning,  into  places  of  unusual 
danger  and  risks,  which  are  not  obvious 
to  the  senses  and  known  to  them,  but 
which  might  be  ascertained  by  the  mas- 
ter by  a  proper  inspection,  the  absolute 
duty  rests  upon  the  master  to  give  such 
reasonable  orders.  Considerations  of 
justice  and  a  sound  public  policy  im- 
l>ose  this  duty  upon  the  master  as  such, 
which  he  cannot  delegate,  so  as  to  re- 
lieve himself  from  the  consequences  of 
a  negligent  discharge  of  it.  Where  a 
large  number  of  men  are  employed  upon 
the  same  work,  it  is  essential  that 
reasonable  orders,  regulating  their  con- 
duct, and  assigning  to  them  proper 
places  in  which  to  work,  should  be 
given.  It  is  the  duty  and  the  right 
of.  the  master  to  give  orders  and  direct 
the  places  where  his  servants  shall  work. 
Their  duty  is  instant  and  absolute  obe- 
dience, unless  it  be  obvious  to  them  that 
such  obedience  will  expose  them  to  un- 
usual dangers.  Dispatch,  discipline, 
and  the  safety  of  person  and  property 
in  the  execution  of  work  imperatively 
require  that  the  master  should  order 
and  the  servant  obey.  It  would  be 
practically  impossible  to  carry  on  a 
work  of  any  magnitude  on  any  other 
base.  A  workman,  when  ordered  from 
one  part  of  the  work  to  another,  cannot 
be  allowed  to  stop,  examine,  and  experi- 
ment for  himself,  in  order  to  ascertain 
if  the  place  assigned  to  him  is  a  safe 
one;  and  therefore,  in  obeying  the  or- 
der, while  he  assumes  obvious  and  ordi- 
nary risks,  he  has  a  right  to  rely  upon 
a  faithful  discharge  of  the  master's 
duty  to  use  ordinary  care  to  warn  and 
protect  him  against  unusual  dangers. 
Any  rule  or  doctrine  which  deprives 
the  workman  of  this  right  and  protec- 
tion when  the  master  delegates  the  pow- 
er and.  duty  of  giving  such  orders  to  a 
subordinate,  no  matter  how  high  or 
low  his  rank  or  grade,  is  unsupported 
by  reason,  violates  all  considerations  of 
justice,  and  is  not  supported  by  the 
weight  of  authority."  The  standpoint 
of  the  court  will  be  made  somewhat 
clearer  by  quoting  the  following  passage 
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In  some  instances  it  is  difficult  to  say  whether,  from  a  purely  logical 
standpoint,  the  liability  of  the  master  should  be  referred  to  this  rule 


from  the  concurring  opinion  of  Mitchell, 
J.:  "The  principle  which  this  court 
has  always  announced  as  the  test  is 
that  it  is  not  the  mere  rank  or  grade 
of  the  superior  employee,  but  the  nature 
of  the  duty  or  service  which  he  was 
performing,  which  determines  the  ques- 
tion; that,  whenever  a  master  delegates 
to  another  the  performance  of  a  duty 
which  he  owes  absolutely  to  his  serv- 
ants, or  which  would  fall  within  the 
line  of  his  duty,  as  master,  if  person- 
ally present,  then,  in  the  performance 
of  such  acts  such  other  person  would 
be,  as  to  other  servants,  a  vice  principal, 
and  not  a,  fellow  servant.  Whether  we 
have  always  correctly  applied  this  test 
to  the  facts  is  another  question.  For 
example,  in  hiring  and  discharging 
workmen  the  foreman  in  the  present 
case  would  represent  the  master,  and 
his  negligence  in  the  premises  would  be 
chargeable  to  the  master.  So,  also,  in 
the  matter  of  selecting  or  inspecting 
implements  and  other  instrumentalities 
for  the  performance  of  the  work,  as- 
suming that  this  duty  had  been  dele- 
gated to  liira.  And  where,  as  in  this 
case,  he  had  been  given  entire  control 
of  the  work,  and  of  all  the  workmen  en- 
gaged in  it,  with  absolute  and  supreme 
authority  to  give  them  orders  how  to  do 
the  work  and  where  to  work,  I  think 
that,  on  exactly  the  same  principle,  in 
giving  these  orders,  which  the  workmen 
were  bound  to  obey,  he  represented  the 
master,  and  was  performing  a  duty 
which  would  have  devolved  on  the  mas- 
ter, if  personally  present." 

In  Burke  v.  Anderson  (1895)  16  C. 
C.  A.  442,  34  U.  S.  App.  132,  69  Fed. 
814,  where  a  superintendent  of  the  work 
of  excavating  for  a  railway  was  held  to 
be  a  vice  principal  as  regards  his  negli- 
gence in  failing  to  notify  a  laborer  that 
a  portion  of  the  explosives  has  not  been 
exploded,  the  court  said:  "The  master 
provides  the  place  for  his  servant  to 
work,  and  if  his  acts  create  a  special 
danger  he  is  not  alone  chargeable  with 
the  positive  duty  to  exercise  the  utmost 
care  and  every  available  precaution 
against  possible  injury  to  those  who  are 
to  work  there,  but,  if  danger  impends, 
notwithstanding  the  precautions  taken, 
he  is  further  obligated  to  give  due  in- 
formation and  timely  warning  to  those 


in  his  service  who  are  ignorant  of  its 
extent,  before  calling  upon  them  to  in- 
cur the  risk.  In  respect  of  the  employ- 
ment of  the  plaintiff  and  the  directions 
for  his  work,  it  is  unquestionable  and 
conceded  that  the  superintendent  repre- 
sented the  master  as  vice  principal.  In 
the  same  relation  he  is  chargeable  with 
knowledge  of  the  danger  in  using  the 
explosives,  and  with  the  duty  to  protect 
employees  and  notify  them  of  risk.  If 
the  plaintiff  was  not  informed  of  the 
peril  which  compliance  with  the  order 
involved,  or  if  it  was  not  clearly  appar- 
ent, the  risk  thus  created  cannot  be 
held  to  have  been  contemplated  in  the 
service  in  which  he  engaged,  and  there- 
fore it  was  not  one  assumed  by  him  in 
his  employment.  The  instructions  re- 
quested on  behalf  of  the  principal  de- 
fendant, and  the  theory  of  the  whole 
defense  as  well,  rest  upon  the  claim 
that  the  operation  of  blasting  was  com- 
mon labor,  and  not  the  work  of  a 
superintendent  or  vice  principal;  that, 
its  performance  by  this  superintendent, 
was  in  the  character  of  a  fellow  servant,, 
and  the  master  was  not  liable  for  any 
neglect  therein  beyond  the  exercise  of 
ordinary  care  in  selecting  his  servants.. 
In  the  same  connection  it  is  argued  that, 
the  use  and  care  of  the  explosives  were 
not  a  personal  duty  of  the  master. 
Whether  these  claims  could  be  main- 
tained by  the  master  in  any  case  ini 
which  he  brings  into  his  work  the  dan- 
gerous means  which  produce  injury,. 
and  whether  the  rule  of  strict  care  does, 
not  impose  a  positive  obligation  which 
he  cannot  evade  by  delegating  the  per- 
formance, are  questions  of  interest,  but. 
they  do  not  require  consideration  here. 
It  is  sufficient  that  the  risk  was  created 
by  the  master  or  for  his  purposes;  that 
there  is  legitimate  finding  by  the  jury 
of  negligence  on  the  part  of  those  en- 
gaged in  the  performance,  causing  the 
injury;  and,  finally,  that  the  plaintiff 
was  ignorant  of  the  risk  and  had  not 
assumed  it.  The  doctrine  which  ex- 
empts the  master  from  liability  arising, 
out  of  the  negligence  of  fellow  servante. 
is  based  upon  the  assumption  by  the; 
servant  of  the  ordinary  risks  of  his  em- 
ployment, in  which  the  negligence  of 
fellow  servants  is  included,  but  it  has 
no  application  to  risks  which   are  not. 
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or  to  that  which  requires  him  to  answer  for  the  negligence  of  persons 
deputed  to  carry  out  regulations.  See  §§  1506,  1507,  ante.  The  inti- 
mate association  between  the  two  conceptions  is  especially  manifest  in 
cases  turning  upon  the  master's  obligation  to  control  the  movements 
of  trains.* 

The  advantage  which  the  servaut  receives  from  the  doctrine  ex- 


contemplated  by  him  in  entering  upon 
the  service  ( Northern  P.  R.  Go.  v.  Bam- 
Uy  [1894]  154  U.  S.  349,  357,  38  L.  ed. 
1009,  1012,  14  Sup.  Ct.  Rep.  983),  and 
certainly  cannot  govern  for  this  extra- 
ordinary risk  interposed  by  the  master 
without  warning." 

See  also  McMahon  v.  Ida  Min.  Co. 
(1897)  95  Wis.  308,  70  N.  W.  478  (min- 
er sent  without  warning  to  work  in  a, 
place  where  there  were  a  number  of  un- 
exploded  blasts). 

*  Moon  V.  Richmond  &  A.  R.  Co. 
(1884)  78  Va.  745,  49  Am.  Rep.  401 
(section  foreman  failed  to  signal  train 
to  stop  at  a  place  where  track  had  be- 
come dangerous). 

The  same  state  of  facts  appeared  also 
in  Torian  v.  Richmond  &  A.  R.  Co. 
(1887)  84  Va.  192,  4  S.  E.  339,  where 
we  find  the  court  laying  down  the  law 
thus:  "It  was  the  duty  of  the  defend- 
ant company  ...  to  use  all  rea- 
sonable precautions,  including  necessary 
signals  to  moving  trains,  essential  to 
the  protection  of  the  lives  and  limbs, 
not  only  of  employees,  but  to  the  pro- 
tection of  all  persons  lawfully  on  its 
road.  The  defendant  company,  by  and 
through  the  negligence  of  its  agent, 
Herndon,  in  failing  to  signal  the  ap- 
proaching train,  and  warn  it  of  the  dan- 
ger in  ite  path,  was  guilty  of  culpable 
negligence,  which  caused  the  accident 
that  resulted  in  the  death  of  the  plain- 
tiff's intestate,  and  for  that  negligence 
and  that  result  the  company  is  liable 
in  damages.  That  negligence  was  the 
proximate  cause  of  the  death  of  plain- 
tiff's intestate,  who  was  not  the  coem- 
ployee  of  Herndon,  by  whose  negligence 
the  accident  was  caused,  in  the  sense 
which  relieves  the  employer  from  liabil- 
ity for  injuries  to  one  servant,  by  and 
through  the  negligent  act  or  omission 
of  his  fellow  servant." 

In  Turner  v.  'Norfolk  d  W.  R.  Co. 
(1895)  40  W.  Va.  675,  22  S.  B.  83,  it 
was  held  that  though,  in  some  respects, 
the  engineer  and  fireman  of  a  special 
engine  are  fellow  servants  of  a  section 


hand,  yet  in  giving  him  warning  of  the 
use  of  the  track  by  a  special  train  they 
discharge  a  nonassignable  personal  or 
positive  duty  of  the  railroad  company 
in  its  corporate  capacity.  The  court 
said:  "It  has  been  well  said  that  it 
would  be  a  monstrous  doctrine  to  hold 
that  a  railroad  company  could  frame 
such  schedules  as  would  inevitably,  or 
even  probably,  result  in  collisions  or 
loss  of  life.  Lewis  v.  Seifert  (1887) 
116. Pa.  647,  11  Atl.  514.  Having  pre- 
pared and  promulgated  its  schedule,  it 
must  adhere  to  it,  and  if  it  makes  a 
change  or  violates  such  schedule,  it  is 
its  positive  duty  to  notify  all  who  may 
be  affected  thereby  of  such  change. 
When,  in  contravention  of  its  schedule, 
it  sends  a  'wild  engine'  over  its  track 
unexpectedly,  it  is  in  duty  bound  to 
warn  all  its  employees  who  are  right- 
fully on  and  using  the  track  about  its 
business,  whether  in  charge  of  engine, 
train,  or  hand  car,  of  the  change  in  the 
schedule;  and  if  it  intrusts  this  duty 
to  others,  by  bell,  whistle,  or  otherwise, 
it  makes  such  others  its  vice  principals 
to  that  extent,  and  if  they  fail  to  dis- 
charge this  duty  the  company  must  an- 
swer for  their  negligence,  unless  it  bo 
shown  that  the  injured  person  contrib- 
uted thereto.  For  instance,  if  the  com- 
pany had  failed  to  notify  Foreman  Al- 
ley, by  bell,  whistle,  or  otherwise,  of 
the  presence  of  a  special  train  or  ob- 
struction on  the  track,  and  he  had  been 
injured  thereby,  be  could  recover  unless 
the  defendant  showed  that  he  was  under 
express  instructions  to  be  on  the  look- 
out for  such  special  trains,  and,  as  a 
matter  of  precaution,  to  flag  around 
curves  and  through  cuts.  In  such  case 
he  would  fail,  not  because  of  being  a 
fellow  servant  with  the  engineer,  but 
from  contributing  to  his  negligence.  The 
company  must  protect  its  employees 
from  all  dangers  created  by  itself  or  its 
authorized  agents  or  agencies  which 
such  employees  cannot  themselves  fore- 
see, or,  by  the  use  of  ordinary  prudence, 
avoid.    For  it  must  furnish  them  a  safe 
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emplified  in  this  section  is  necessarily,  however,  greatly  curtailed  by 
the  construction  which  has  been  put  upon  the  doctrine  as  to  details 
of  work  (see  especially  §  1531,  post).  A  portion  of  the  cases  cited  in 
this  section  would  undoubtedly  have  been  decided  differently  in  some 
jurisdictions. 

1510.  [580]  Duty  to  warn  as  to  dangers  of  the  transitory  class, 
occasionally  supervening  during  the  progress  of  the  work. — In  some 
instances  the  master's  liability  for  the  failure  of  one  employee  to 
warn  another  as  to  a  peril  of  the  merely  transitory  class  may  be  predi- 
cated on  the  ground  that  the  dereliction  of  duty  was  an  official  act  of 
an  agent  who  was  a  vice  principal  by  virtue  of  his  rank  as  a  general 
or  departmental  manager.^ 

[In  other  instances,  the  master's  liability  is  predicated  on  the 
ground  that  it  is  the  master's  duty  to  give  such  warning,  and  any 
servant  charged  with  such  duty  is  a  representative  of  the  master.^ 


place  to  work.  To  send  'wild  engines' 
and  trains,  without  any  manner  of 
warning  or  precaution,  over  tracks  al- 
ready rightfully  occupied  by  other  em- 
ployees, is  negligence,  in  the  highest  de- 
gree criminal,  in  utter  disregard  of 
human  life  or  limb,  and  worthy  of  the 
severest  penalties  the  law  can  possibly 
inflict;  and  it  is  made  less  criminal  by 
the  degree  of  precaution  taken  to  give 
the  necessary  warning,  and  only  be- 
comes excusable  when  the  measures 
adopted  are  sufficient  to  protect  such 
employees  from  threatened  danger,  pro- 
vided they  are  free  from  fault  them- 
selves." 

1  See  note  to  Anderson  v.  Pittshurg 
Coal   Go.   26  L.R.A.(N.S.)    624. 

The  general  principle  applicable  to 
such  a  case  has  been  stated  thus:  "It 
is  a  wrong  on  the  part  of  the  agent 
having  the  right  to  order  a  servant  to 
do  certain  specific  work,  to  increase  the 
peril  of  the  service  by  his  own  negli- 
gence. The  employee  acting  under  the 
specific  order  has  a  right  to  assume,  in 
the  absence  of  warning  or  notice,  that 
his  superior  who  gave  the  order  would 
not,  by  his  own  negligence,  make  the 
work  unsafe."  Taylor  v.  Evansville  & 
T.  H.  R.  Co.  (1889)  121  Ind.  124,  6 
L.R.A.  584,  22  N.  E.  876. 

See  also  §  1471,  ante. 

8  See  note  to  Illinois  Steel  Co.  v. 
Ziemkowski,  4  L.R.A.  (N.S.)    1161. 

In  New  Jersey  it  has  been  held  that 
the  failure  of  a  quarry  foreman  to  give 


warning  of  a  blast,  as  it  was  his  duty 
to  do,  in  time  to  permit  the  workmen 
to  get  out  of  danger,  is  negligence  which 
is  imputable  to  the  employer,  and  is  not 
one  of  the  risks  assumed  by  the  em- 
ployee, the  result  being  the  same  wheth- 
er the  negligence  arose  from  a  defective 
system  with  reference  to  warnings,  or 
from  the  foreman's  failure  to  properly 
observe  such  system.  The  theory  of  the 
defendant  that  the  giving  of  the  warn- 
ing was  only  incidental  to  the  foreman's 
work  in  preparing  the  blast  and  light- 
ing the  fuse  was  rejected  by  the  court, 
which  thus  explained  its  position: 
"When  we  consider  the  general  duty 
owed  by  an  employer  to  his  employees 
to  exercise  reasonable  care  that  the 
place  where  he  sets  them  to  work  shall 
be  kept  safe  {Van  Steenhurgh  v.  Thorn- 
ton [1895]  58  N.  J.  L.  160,  33  Atl.  380), 
the  propriety  of  including  therein  the 
duty  of  giving  warning  in  such  circum- 
stances as  those  now  before  us  becomes 
at  once  apparent.  The  danger  of  blast- 
ing was  one  frequently  recurring,  and 
its  occurrence  could  always  be  foreseen, 
not  by  the  workmen  scattered  about 
the  quarry,  but  by  any  person  charged 
with  the  duty  of  watching  for  it.  If 
the  danger  was  not  foreseen  and  the 
proper  warning  given,  the  quarry  be- 
came an  unsafe  place  for  the  workmen; 
but  it  was  made  reasonably  safe  if  such 
warning  was  given.  It  seems  clearly 
to  follow  that  on  him  whose  duty  it  was 
to  take   care   that  the  place  was  kept 
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These  decisions  are  in  conflict  witli  what  appears  to  be  the  weight 
of  authority.     See  §  1531,  post.l 


safe  was  cast  the  duty  of  giving  timely 
warning.  We  conclude,  therefore,  that 
it  was  part  of  the  defendant's  duty  to 
the  plai'ntiflf  that  proper  care  should  be 
exercised  in  giving  warning  of  an  ex- 
pected blast."  Mooney  v.  Belleville 
Stone  Co.  (1897)  61  N.  J.  L.  253,  39 
L.R.A.  834,  39  Atl.  764,  Affirming 
<1897)  60  N".  J.  L.  323,  38  Atl.  835. 

The  Mooney  Case  was  followed  in 
D'Agostino  v.  Pennsylvania  R.  Go. 
(1905)  72  N.  J.  L.  358,  60  Atl.  1113, 
where  the  negligence  complained  of  was 
the  failure  of  a  section  foreman  to  warn 
a  member  of  the  gang  of  the  approach 
of  a  train. 

The  Mooney  Case  was  also  cited  with 
approval  and  followed  in  Oermanus  v. 
Lehigh  Valley  R.  Co.  (1907)  74  N.  J. 
L.  662,  67  Atl.  79  (failure  of  foreman 
to  warn  section  hand  of  approach  of 
train ) .  See  also  Mullin  v.  Central  R. 
Co.  (1909)  77  N.  J.  L.  241,  72  Atl. 
426    (similar    facts). 

The  same  view  was  taken  in  Egerter 
V.  Central  R.  Co.  (1910)  80  N.  J.  L.  4, 
77  Atl.  471,  where  it  was  held  that  a 
railroad  company  was  liable  for  inju- 
ries caused  by  the  failure  of  a  section 
boss  to  give  timely  warning  to  the 
members  of  the  crew. 

In  Koneski  v.  Delaware,  L.  &  W,  R. 
Co.  (1909)  77  N.  J.  L.  645,  26  L.R.A. 
(N.S.)  644,  74  Atl.  516,  the  court  dis- 
tinguished between  the  giving  of  a  warn- 
ing of  an  approaching  danger  where 
the  giving  of  the  warning  is  not  inci- 
dental to  the  work  upon  which  the  em- 
ployee is  engaged,  and  where  that  duty 
is  merely  incidental  to  the  general  em- 
ployment; and  held  that  the  negligence 
of  the  engineer  and  hostler  in  failing 
to  give  the  proper  signals  when  taking 
an  engine  into  an  ash  pit,  which  results 
in  injury  to  one  at  work  therein,  was 
that  merely  of  a,  fellow  servant. 

In  Hjelm  v.  Western  Granite  Con- 
tracting Co.  (1905)  94  Minn.  169,  102 
N.  W.  384,  .it  was  held  that  a  servant 
engaged  in  exploding  a  blast  was  bound 
to  give  timely  warning  to  other  em- 
ployees in  the  vicinity,  and  as  to  the 
giving  of  such  warning  he  was  a  repre- 
sentative of  the  master. 

A  master  engaged  in  the  business  of 
removing  coal  and  shale  in  a  pit  in  a 
method   which   necessitates   the   use   of 


high  explosives  in  a  manner  calculated 
to  imperil  the  lives  of  its  employees 
does  not  fully  discharge  his  duty  as 
master  to  see  that  a  timely  and  reason- 
able warning  is  given  by  delegating  that 
duty  to  a  competent  person.  'Neal  v. 
Sheffield  Brick  &  Tile  Go.  (1911)  151 
Iowa,  690,  130  N.  W.  398. 

The  proprietor  of  a  clay  pit  owes  the 
employees  at  work  in  the  pit  the  duty 
of  notifying  them  of  the  firing  of  the 
blasts  by  which  the  clay  is  thrown  down 
to  them.  Stretcher  v.  Davenport  Brick 
&  Tile  Co.  (1910)  —  Iowa,  — ,  124  N. 
W.  327. 

Where  the  method  adopted  by  a  salt 
company  for  carrying  on  its  business 
involves  the  occasional  dislodging  of 
masses  of  salt,  thereby  covering  the 
floor  of  a  room  with  fragments  moving 
with  such  force  as  to  expose  to  danger 
employees  who  are  there  in  the  dis- 
charge of  their  duties,  and  the  only 
adequate  way  to  protect  them  from  such 
danger  is  to  warn  them  just  before  such 
dislodgment,  the  giving  of  such  warning 
is  a  non-delegable  duty  of  the  employ- 
er, and  its  omission  imposes  a  liability 
for  any  consequent  injury  to  an  em- 
ployee, regardless  of  any  question  of 
coservice.  Brice-Nash  v.  Barton  Salt 
Co.  (1908)  79  Kan.  110,  19  L.R.A.(N. 
S.)  749,  131  Am.  St.  Rep.  284,  98  Pac. 
768. 

It  is  the  master's  duty,  in  preserving 
a  safe  place  for  quarrymen  to  work,  to 
give  notice  that  a  blast  is  about  to  be 
made.  Mihelich  v.  Mignery  (1911)  155 
Mo.  App.  325,  136  S.  W.  722. 

The  master  owes  a  positive  duty  of 
giving  notice  of  an  impending  blast  to 
employees  engaged  in  other  work  within 
the  zone  of  danger.  Allard  v.  North- 
western Contract  Co.  (1911)  64  Wash. 
14,   116  Pac.  457. 

One  charged  with  the  duty  in  a  steel 
mill  of  giving  warning  to  the  employees 
when  a  heat  was  to  be  blown,  that  they 
might  reach  a  place  of  safety,  is  a  vice 
principal  of  the  master,  for  whose  neg- 
ligence with  respect  to  that  duty  the 
master  will  be  liable.  Illinois  Steel  Co. 
V.  ZiemJcoiosU  (1906)  220  111.  324,  4 
L.R.A.(N.S.)    1161,  77  N.  E.  190. 

In  Grace  &  H.  Co.  v.  Kennedy  (1900) 
40  C.  C.  A.  69,  99  Fed.  679,  Affirmed 
in  ( 1899 )  92  Fed.  116,  a  person  employ- 
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[1510a.  Duty  to  give  warning  when  electric  current  is  turned  on.— > 
Recently  a  well-considered  case  has  laid  down  the  general  prin- 
ciple that  a  servant  of  a  company  manufacturing  or  transmitting 
electricity,  who  is  charged  with  the  duty  of  turning  off  or  on  the 
current,  is  a  representative  of  the  employer,  and  is  not  a  fellow  serv- 
ant of  employees  whose  work  brings  them  in  contact  with  the  wires.  ^ 


ing  men  to  work  on  tall  timbers  above 
a  sidewalk,  which  are  required  to  be 
supported  by  guys  across  the  street, 
was  held  liable  for  his  failure  to  fur- 
nish watchmen  to  warn  drivers  in 
charge  of  vehicles  upon  the  street  to 
avoid  the  guys,  so  as  to  be  liable  for  the 
fall  of  a  workman  caused  by  a  vehicle 
striking  a  guy,  although  fellow  work- 
men, in  moving  the  guy  as  the  work 
progresses,  are  also  negligent  in  placing 
it  where  it  will  be  struck  by  passing 
wagons.  In  the  lower  court  the  ration- 
ale of  the  decision  was  that  the  "place 
was  made  unsafe  by  the  lack  of  warn- 
ing, with  which  the  work  in  which  the 
plaintiff  was  engaged  had  nothing  to 
do,"  and  it  was  observed  that  the  duty 
of  providing  for  the  safety  of  the  place 
of  work  rests  as  a  non-delegable  obliga- 
tion upon  the  master,  "except  as  it  may 
be  changed  by  the  progress  of  the  work 
itself."  In  the  court  of  appeals  the  lia- 
bility was  predicated  rather  from  the 
lack  of  a  proper  system,  and  it  was  laid 
down  that  the  master  cannot  escape  lia- 
bility under  the  rule  that  the  duty  of 
the  master  to  provide  safe  places  does 
not  apply  where  the  place  originally 
furnished  is  safe,  and  becomes  unsafe  in 
the  progress  of  the  work,  or  because  of 
the  manner  in  which  the  work  is  done, 
since  it  cannot  be  said  that  the  place 
(the  street)  originally  furnished  was 
safe,  unless  it  was  protected  by  danger 
signals   or   watchmen. 

A  railroad  company  is  liable  to  a  car 
repairer  for  personal  injuries  received 
by  him  while  making  repairs,  where  a 
brakeman  to  whom  the  company  has  in- 
trusted the  duty  of  notifying  the  work- 
men that  a  switch  engine  is  about  to 
enter  upon  the  tracks  fails  to  give  such 
notice,  if  a  rule  of  the  company  requires 
the  notice  to  be  given,  and  does  not 
require  the  repairer  to  take  any  steps 
for  his  own  protection.  Evansville  & 
T.  H.  R.  Go.  V.  Holcomh  (1894)  9  Ind. 
App.   198,   36  N.  E.   39. 

The  representative  of  the  master, 
who,  contrary  to  the  customary  way  of 


doing  the  work,  directs  persons  engaged 
in  excavating  a  clay  bank  to  work  under 
a  protruding  mass  of  clay,  with  knowl- 
edge that  it  is  likely  to  fall  at  any  mo- 
ment, and  is  dangerous  to  the 
employees,  and  who  is,  or  ought  to  be,, 
aware  that  they  do  not  appreciate  the- 
danger,  does  not  act  as  to  a  mere  detail 
of  the  work,  but  with  reference  to  a 
situation  not  involved  in  the  ordinary 
routine  of  employment,  and  the  master 
may  be  liable  for  injury  caused  thereby. 
Fredericks  v.  Ft.  Dodge  Brick  &  Tile  Go, 
(1911)  151  Iowa,  637,  —  L.R.A.(N.S.) 
— ,  131  N.  W.  766. 

The  mate  of  a  steamboat,  although  a- 
mere  fellow  servant  in  untying  a  gang 
plank  and  letting  it  fall  upon  the  deck 
of  a  vessel,  is  a  representative  of  the 
master  in  failing  to  warn  the  members 
of  the  crew  on  the  deck  of  the  impend- 
ing danger.  Nelson  v.  8.  Willey  8.  8.  d- 
Nav.  Go.  (1901)  26  Wash.  548,  67  Pac. 
237. 

The  omission  of  a  railroad  station 
agent,  upon  placing  persons  in  the  sta- 
tion to  guard  it  against  burglars,  to 
take  necessary  precautions  to  guard 
against  injury  to  other  employees,  is. 
the  omission  of  the  company,  for  the 
consequences  of  which  it  is  liable.  Lips- 
comh  V.  Houston  &  T.  G.  R.  Go.  (1901) 
95  Tex.  5,  55  L.R.A.  869,  93  Am.  St. 
Rep.   804,   64   S.   W.   923. 

The  negligence  of  an  employee  whose 
duty  it  is  to  look  out  for  the  safety  of 
other  employees  who  have  no  opportu- 
nity to  look  out  for  themselves  is  the 
negligence  of  their  common  master. 
8chioy'hart  v.  Barrett  (1910)  145  Mo. 
App.  332,  130  S.  W.  388. 

1 A  distinct  and  independent  em- 
ployee to  whom  was  delegated  the  duty 
to  disconnect  and  make  safe  the  wires 
on  which  others  must  work  is  ordinarily 
a  vice  principal,  and  not  a  fellow  serv- 
ant with  the  linemen  and  other  like 
workmen.  Massy  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  (1910)  143  Wis. 
220,  —  L.R.A.(N.S.)  — ,  139  Am.  St. 
Rep.  1096,  126  N.  W.  544.     The  court 
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This  view  is  also  taken  by  other  cases.^    But  the  contrary  view  was 
taken  in  a  few  eases.'] 

1511.  [581]  Duty  to  inspect  instrumentalities;  generally. — Since 
neither  the  duty  of  seeing  that  the  instrumentalities  of  work,  as  orig- 
inally supplied,  satisfy  the  legal  standard  of  safety,  nor  the  duty  of 
seeing  that  they  continue,  while  in  use,  to  satisfy  that  standard,  can  be 


said:  "Reasons  which  may  have  led  to 
classing  as  fellow  servants  men  em- 
ployed in  conduct  of  railroads  may  fail 
to  control  situations  in  this  field, 
■though  apparently  closely  analogous. 
One  distinction  is  in  the  sudden  and 
imavoidable  nature  of  the  peril  from 
a  failure  to  take  the  proper  and  easy 
precautions,  as  in  this  case.  A  man  at 
one  moment  is  handling  a  cold  and 
harmless  wire  which  it  is  the  duty  of 
Tiis  master  to  keep  so;  the  next,  he  is 
in  contact  with  a  deadly  peril,  unfore- 
seeable and  unescapable,  by  reason  of 
the  act  of  another  whom  his  master 
has  employed  to  perform  the  duty  rest- 
ing on  the  latter  to  make  and  keep  safe 
the  place  of  work.  We  think  reasons 
to  hold  that  the  persons  so  employed 
are  agents  performing  a  non-delegable 
duty  are  very  apparent." 

This  decision  in  effect  overrules  the 
«arlier  decisions  in  Wisconsin  which  are 
to  the  contrary.  Miller  v.  Centralia 
Pulp  &  Water  Power  Co.  (1908)  134 
Wis.  316,  13  L.R.A.(N.S.)  742,  113 
N.  W.  954;  Williams  v.  North  Wiscon- 
sin Lumber  Co.  (1905)  124  Wis.  328, 
102  N.  W.  589. 

2  And  the  superintendent  of  a  com- 
pany is  not  a  fellow  servant  of  the  line- 
man, either  in  turning  on  the  current 
in  the  regular  operation  of  the  plant, 
or  in  negligently  failing  to  turn  off  the 
current  temporarily  while  the  line  was 
leing  repaired.  Zentner  v.  Oshkosh 
€fasUght  Co.  (1905)  126  Wis.  196,  105 
N.  W.  911. 

An  electric  light  company  is  liable 
for  the  failure  of  a  workman  to  give 
notice  that  the  current  was  about  to 
he  turned  on,  with  the  duty  of  giving 
which  notice  he  had  been  charged  by 
the  manager.  Hough  v.  Grants  Pass 
New  Water  Light  &  P.  Co.  (1902)  41 
Or.  531,  69  Pac.  655. 

An  electrician  clothed  with  and  ex- 
ercising authority  as  to  the  shutting 
down  and  repair  of  motors  is  not  a  fel- 
low servant  of  a  helper  who  was  or- 
dered by  him  to  stop  a  defective  motor. 


and  assured  that  he  would  see  that  no 
one  would  start  the  motor  or  interfere 
with  it  until  he  had  fixed  it.  Marquette 
Cement  Mfg.  Go.  v.  Williams  (1907) 
230  111.  26,  82  N.  E.  424,  affirming 
(1907)    132  111.  App.  629. 

In  Smith  v.  Milwaukee  Electric  R.  d 
Light  Go.  (1906)  127  Wis.  253  106 
N.  W.  829  it  was  apparently  conceded 
that  the  defendant's  superintendent 
was,  so  far  as  turning  on  or  off  the 
current  was  concerned,  a  vice  principal. 
3  A  foreman  has  no  authority  to  bind 
the  master  by  an  agreement  to  watch  a 
switch  box  and  keep  it  open,  so  as  to 
render  safe  the  place  of  work  of  a  wire 
man,  where,  in  the  absence  of  such  an 
agreement,  there  was  no  rule  of  law 
making  the  defendant  liable.  Guest  v, 
Er''^on  Illuminating  Co.  (1907)  150 
Mich.  438,  114  N.  W.  226. 

The  electrician  and  engineer  of  an 
electric  light  company  are  fellow  serv- 
ants of  a  lineman,  where  they  exercise 
no  supervisory  power  over  him  or  the 
work,  so  that  the  company  is  not  liable 
for  their  negligence  in  turning  on  the 
current  while  he  is  in  a  position  of 
danger,  so  as  to  cause  injury  to  him. 
Shank  v.  Edison  Electric  Illuminating 
Co.  (1909)  225  Pa.  393,  30  L.R.A. 
(N.S.)  46,  74  Atl.  210,  17  A.  &  E.  Ann. 
Cas.  465. 

A  master  who,  in  operating  an  elec- 
trical plant,  furnishes  a  working  place 
in  which  the  appliances  to  be  used  are 
in  themselves  as  safe  as  can  reasonably 
be  expected,  and  the  wiring  for  carry- 
ing current  may  be  made  absolutely  safe 
for  employees  required  to  be  about  it, 
if  the  current  is  turned  off  from  it,  is 
not  liable  for  injury  to  an  employee  who 
comes  in  contact  with  a  live  wire,  if 
the  failure  to  turn  off  the  current  was 
the  act  of  a  foreman  who  had  been 
charged  with  the  duty,  but  who  was  a 
mere  fellow  servant  of  the  injured  per- 
son in  the  operation  of  the  details  of  the 
work.  Bridges  v.  Los  Angeles  P.  R. 
Co.  (1909)  156  Cal.  492,  25  L.R.A. 
(N.S.)  914,  105  Pac.  586. 
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adequately  performed  without  a  proper  examination  of  the  subject- 
matter,  it  would  seem  that,  in  any  case  in  which  an  absolute  quality 
is  ascribed  to  these  duties,  a  like  quality  ought  as  a  necessary  logical 
consequence,  to  be  ascribed  to  the  duty  of  examination,  both  as  re- 
spects the  time  when  the  instrumentalities  are  first  furnished,  and 
as  regards  the  period  during  which  they  remain  in  use.  But  a  com- 
parison of  the  decisions  cited  in  the  following  sections  with  those 
noted  in  §  1498,  ante,  and  in  chapter  lxv.,  subtitle  D,  'post,  shows 
that  the  courts  have  not  always  deferred  to  the  logical  force  of  thia 
consideration. 

1512.  [582]  Duty  to  inspect  instrumentalities  at  the  time  they  are 
first  brought  into  use. —  So  far  as  regards  the  original  condition  of 
such  instrumentalities  as  are  furnished,  an  entirely  symmetrical  doc- 
trine prevails.  If  a  master  undertakes,  or  is  legally  bound,  to  supply 
certain  instrumentalities  to  his  servant,  he  must,  at  his  peril,  see  that 
they  are  properly  inspected  before  being  brought  into  use.  (See 
§  1054,  ante.)  "Inspection  to  discover  whether  an  appliance  is  de- 
fective is  as  much  a  part  of  the  work  of  furnishing  safe  appliances  as 
reparation  after  the  defect  is  discovered."  '  So,  also,  if  articles 
which  are  stored,  after  being  purchased,  and  then  brought  into  use  as 
the  necessities  of  the  work  may  demand,  are  liable  to  deteriorate  with 
the  lapse  of  time,  the.  person  who  has  them  under  his  charge  is  re- 
garded as  the  master's  representative  in  respect  to  the  duty  of  seeing 
that  none  which  have  become  unfit  for  use  are  turned  over  to  the  serv- 
ants.^ 

The  doctrine  that  a  master  is  liable  for  a  defect  in  one  of  the  con- 
stituent parts  of  a  machine,  which  is  substituted  for  a  discarded  one, 
obviously  involves,  in  the  present  connection,  the  corollary  that  the 
master  is  liable  for  the  careless  performance  of  the  duty  of  inspecting 
the  new  materials  thus  introduced  into  the  machine.' 

1  Eaton  V.  T^ew  York  0.  &  B.  R.  R.  It  is  the  duty  of  a  steamship  company- 
Co.  (1900)  163  N.  Y.  391,  57  N.  E.  609;  after  the  machinery  of  a  vessel  had  been 
Lafayette  Bridge  Co.  v.  Olsen  (1901)  54  in  the  hands  of  the  machinist  of  another 
L.R.A.  33,  47  C.  C.  A.  367,  108  Fed.  company  for  the  purpose  of  making  ex- 
335  (foreman  negligent  as  regards  in-  tensive  repairs  to  see  that  the  ma- 
spection  of  plank  furnished  for  false-  chinery  was  in  proper  order  before  it 
work)  ;  American  Car  d  Foundry  Co.  was  attempted  to  be  used.  Hoes  v. 
V.  Brinkman  (1906)  77  C.  C.  A.  138,  Ocean  8.  8.  Co.  (1902)  170  N.  Y  581, 
146  Fed.  712;  Hamm  v.  Bettendorf  Axle  63  N.  E.  1118. 

Go.    (1910)    147  Iowa,   681,   125  N.  W.  BNord  Deutscher  Lloyd  8.  8.  Co.  v. 

186.    And  see  Atchison,  T.  &  8.  F.  R.  Co.  Ingelregsten  (1894)  57  N.  J.  L.  402,  31 

V.   Evngscott    (1902)    65   Kan.   131,    69  Atl.  619    (storekeeper  delivered  a  rusty 

Pac.  184   (servant  injured  by  explosion  cable  to  a  stevedore), 

of  barrel  of  oil  being  emptied  by  means  3  Toy  v.   United  States  Cartridge  Co. 

of  air  pressure).  (1893)    159   Mass.   313,  34  N.   E.   461. 
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On  the  other  hand  the  effect  of  the  decisions  cited  in  §  1055,  ante^ 
is  that,  to  the  extent  there  shown,  the  master  is  not  required  to  answer 
for  the  inadequacy  of  an  inspection,  where  the  person  who  made  or 
ought  to  have  made  it  was  a  manufacturer  or  dealer,  on  whose  skill 
and  judgment  he  was  entitled  to  rely.  Compare  also  §§  1487,  1488, 
ante. 

1513.  [583]  Duty  to  inspect  instrumentalities  during  the  time  they 
are  kept  in  use. —  Except  in  so  far  as  the  servant's  rights  of  recovery 
may  be  limited  by  the  application  of  the  doctrine  as  to  detail  of  work 
(see  next  chapter,  subtitle  D),  the  duty  of  inspection  is,  by  most 
courts,  treated  as  non-delegable.  It  may  be  said  that,  as  a  general 
rule,  the  duty  of  inspection  is  absolute,  in  so  far  as  it  has  relation  to 
intrinsic  defects,  and  delegable  in  so  far  as  it  has  relation  to  defects 
which  arise  in  the  daily  use  of  the  instrumentalities,  and  which  are 
of  such  a  nature  that  the  necessary  remedy  can,  without  difficulty,  be 
applied  by  the  servants  themselves.  A  differentiation  based  upon  a 
theory  so  extremely  vague  as  this  is  naturally  anything  but  satisfac- 
tory, and  a  comparison  of  the  cases  cited  in  the  subjoined  and  follow- 
ing notes  with  those  tabulated  in  §  969,  ante,  shows  that,  between  the 
two  zones  of  facts,  with  respect  to  which  the  theory  yields  definite 
and  logical  results,  there  lies  an  extensive  debatable  ground,  which 
forms  the  subject  of  decisions  which  reflect  little  more  than  the  tend- 
ency of  the  various  courts  to  favor  either  the  master  or  the  servant  in 
the  choice  of  the  particular  principle  to  which  the  rights  of  the 
parties  shall  be  referred.^ 

(see  extract  in  §  1500,  ante)  ;  Hoes  v.  charged  with  duty  of  inspecting  his 
Ocean  S.  8.  Co.  (1900)  56  App.  Div.  engine,  not  a  fellow  servant  of  a 
259,  67  N.  Y.  Supp.  782  (inspection  of  hostler  injured  by  a  defective  foot- 
machinery  a  part  of  which  had  been  re-  board)  ;  Texas  &  P.  R.  Go.  v.  Thomp- 
newed,  for  the  purpose  of  seeing  wheth-  son  (1895)  17  C.  C.  A.  524,  30  U.  S. 
er  it  is  in  good  order,  was  distinguished  App.  549,  70  Fed.  944,  reiterating  the 
from  that  inspection  which  is  made  in  doctrine  of  Texas  &  P.  R.  Co.  v.  Barrett 
the  ordinary  routine  of  work).  (1895)  14  C.  C.  A.  373,  30  U.  S.  App. 
1  The  following  cases  were  decided  on  196,  67  Fed.  214  (boiler  exploded — 
the  broad  ground  that,  in  the  language  Speer,  D.  J.,  dissented,  but  only  on  the 
of  the  court,  in  Bailey  v.  Rome,  W.  &  ground  that  the  theory  of  the  defendant 
0.  R.  Co.  (1893)  139  N.  Y.  302,  34  N.  as  to  the  cause  of  the  accident  had  not 
E.  918,  "proper  inspection  to  discover  been  brought  to  the  attention  of  the 
defects  is  a  part  of  the  master's  duty:"  jury  by  proper  instructions)  ;  Oowen  v. 
Texas  &  P.  R.  Co.  v.  Barrett  (1895)  14  Bush  (1896)  22  C.  C.  A.  196,  40  U.  S. 
C.  0.  A.  373,  30  U.  S.  App.  196,  67  Fed.  App.  349,  76  Fed.  349  (employees 
214,  affirmed  in  (1897)  166  U.  S.  617,  charged  with  "the  duty  of  going  through 
41  L.  ed.  1136,  17  Sup.  Ct.  Rep.  707  a  mine  inspecting  it  and  seeing  wheth- 
( weakness  of  boiler  which  exploded  er  it  is  free  from  explosive  gas  are  dis- 
might  have  been  discovered  by  a  proper  charging  a  personal  duty  of  the  inas- 
test)  ;  Atchison,  T.  <f-  8.  P.  R.  Co.  v.  ter,  and  are  not  fellow  servants  of  a 
Mulligan  (1895)  14  C.  C.  A.  547,  34  U.  miner  in  that  respect")  ;  Western  Goal 
S.    App.    1,    67     Fed.    569     (engineer,  d  Min.  Co,  v.  Ingraham   (1895)    17  0. 
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The  nature  of  the  liability  imputed  to  the  master  for  negligence 
in  regard  to  inspection  is  sometimes  defined  by  saying  that  the  em- 


C.  A.  71,  36  U.  S.  App.  1,  70  Fed.  219 
(owner  of  a  mine  cannot  escape  respon- 
sibility for  neglect  to  make  timely  in- 
spection of  the  timbers,  walls,  and  roofs 
by  the  devolution  of  the  duty  on  a  com- 
petent mining  boss  or  foreman;  McCau- 
ley  V.  Southern  R.  Co.   (1897)    10  App. 

D.  C.  560 ;  Baltimore  &  P.  R.  Co.  v.  Bl- 
liott  (1896)  9  App.  D.  C.  341  (error  to 
direct  a  verdict  for  the  defendant,  where 
there  is  evidence  of  negligence  in  in- 
spection) ;  Wells  V.  Coe  (1886)  9  Colo. 
159,  11  Pac.  50 ;  Chicago  &  E.  I.  R.  Co. 
V.  Kneirim  (1894)  152  111.  458,  43  Am. 
yt.  Rep.  259,  39  N.  E.  324;  Cleveland, 
C.  C.  d  St.  L.  B.  Co.  V.  Ward  (1897) 
147  Ind.  256,  45  N.  E.  325,  46  N.  E. 
462  (defective  locomotive)  ;  Blazenio  v. 
Iowa  &  W.  Coal  Go.  (1897)  102  Iowa, 
706,  72  N.  W.  292  (employee  appointed 
to  inspect  the  roofs  of  tunnels  in  a 
mine);  Atchison  T.  &  S.  F.  R.  Co.  v. 
McKee  (1887)  37  Kan.  592,  15  Pac. 
484;    Anderson  v.   Michigan  C.  R.   Co. 

(1895)  107  Mich.  591,  65  N.  W.  585; 
Cole  v.  Warren  Mfg.  Co.  (1899)  63  N. 
J.  L.  626,  44  Atl.  647  (employment  of 
an  expert  mill  architect  and  builder  in 
the  reconstruction  of  a  mill,  not  a  suf- 
ficient discharge  of  the  master's  duty)  ; 
Cerrillos  Goal  R.  Go.  v.  Descrant  ( 1897 ) 
9  N.  M.  49,  49  Pac.  807  (fire  boss  in  a 
mine,  whose  duty  it  is  to  inspect  the 
working  places  and  inform  miners  who 
work  by  contract  as  to  the  safety  of 
their  working  places)  ;  Egan  v.  Dry 
Dock,  E.  B.  <i  B.  R.  Co.  (1896)  12  App. 
Div.  556,  42  N.  Y.  Supp.  188  (boiler  ex- 
ploded) ;  McKrUght  v.  Brooklyn  Heights 
R.  Co.  (1898)  23  Misc.  527,  51  N.  Y. 
Supp.  738  (inspectors  of  harness  used 
by  street  car  company  not  fellow  serv- 
ants of  drivers)  ;  McKnight  v.  Brooklyn 
Heights  R.  Go.  (1898)  23  Misc.  527,  51 
N.  Y.  Supp.  738;  Cliesson  v.  John  L. 
Roper  Lumber  Go.  (1896)  118  N.  C. 
59,  23  S.  E.  925  (carpenters  employed 
to  inspect  and  make  any  needed  repairs 
in  a  platform  upon  which  servants  are 
required  to  work  are  vice  principals)  ; 
Fisher  v.  Oregon  Short  Line  &  V.  N.  R. 
Co.  (1892)  22  Or.  533,  16  L.R.A.  519, 
30  Pac.  425  (section  foreman  held  to 
represent  the  master  in  not  discovering 
a  dangerous  defect  on  a  railway  track)  ; 
Mullan  v.  Philadelphia  &  S.  Mail  S.  S. 
Co.    (1875)    78  Pa.  25,  21  Am.  Rep.  2, 


reversing  (1872)  9  Phila.  16;  Gates  v. 
Chicago,  M.  &  St.  P.  R.  Go.  (1892)  2 
S.  D.  422,  50  N.  W.  907  (derrick,  not 
being  properly  fastened,  swung  round  so 
as  to  obstruct  railway  track)  ;  Houston 
&  T.  C.  R.  Co.  V.  Marcelles  (1883)  59 
Tex.  334;  SaUne  &  E.  T.  U.  Co.  v. 
Ewing  (1892)  1  Tex.  Civ.  App.  531,  21 
S.  W.  700  (defective  locomotive);  For- 
dyce  V.  Culver  (1893)  2  Tex.  Civ.  App. 
569,  22  S.  W.  237;  Missouri,  K.  &  T.  R. 
Co.  V.  Ferch  (1898)  18  Tex.  Civ.  App. 
46,  44  S.  W.  317;  Houston  v.  Brush 
(1894)  66  Vt.  331,  29  Atl.  380  (defect- 
ive tackle  block  pin  not  properly  fas- 
tened) ;  Newton  v.  Vulcan  Iron  Works 
(1901)  199  Pa.  646,  49  Atl.  339;  Balti- 
more d  O.  R.  Go.  v.  McKeneie  (1885) 
81  Va.  71  (section  master  and  night 
watchman  failed  to  discover  a  rock 
which  had  fallen  on  a  railway  track)  ; 
Re  California  Nav.  &  Im/prov.  Co. 
(1901)  110  Fed.  670  (defect  in  steam 
drum  on  ship  was  not  discovered,  owing 
to  want  of  proper  inspection)  ;  Tracy 
V.  Western  U.  Teleg..  Co.  (1901)  110 
Fed.  103  (foreman  intrusted  with  the 
duty  of  inspecting  telegraph  poles  held 
to  be  a  vice  principal)  ;  Cumberland 
Teleph.  d  Teleg.  Co.  v.  Bills  (1904)  62 
C.  C.  A.  620,  128  Fed.  272  (similar  rule 
applied)  ;  Koehler  v.  New  York  Steam 
Co.  (1905)  183  N.  Y.  1,  75  N.  E.  538, 
19  Am.  Neg.  Rep.  396  (employee  charged 
with  duty  of  inspecting  steam  pipes 
held  to  be  vice  principal)  ;  Cudahy 
Packing  Co.  v.  Anthes  (1902)  54  C.  C. 
A.  504,  117  Fed.  118  (elevator  inspector 
not  fellow  servant  of  employee  using 
elevator  in  course  of  his  duty)  ;  Starer 
V.  Stern  (1905)  100  App.  Div.  393,  91 
N.  Y.  Supp.  821  (elevator)  ;  Bunker 
Hill  d  S.  Min.  d  Concentrating  Go.  v. 
Jones  (1904)  65  C.  C.  A.  363,  130  Fed. 
813  (mine  inspector  not  fellow  servant 
of  miner)  ;  Western  Goal  d  Min.  Go. 
V.  Buchanan  (1907)  82  Ark.  499,  102 
S.  W.  694  (servant  was  charged  with 
duty  of  inspecting  mine  for  gas)  ; 
Superior  Goal  d  Min.  Co.  v.  Kaiser 
(1907)  229  111.  29,  120  Am.  St.  Rep. 
233,  82  N.  E.  239  (manager  of  mine 
failed  properly  to  examine  the  face  of  a 
crosscut;  Spevack  v.  Goaldale  Fuel 
Go.  (1911)  152  Iowa,  90,  131  N.  W.  653 
(pit  boss  charged  with  duty  of  inspect- 
ing  track   in   mine  held  to  be   a  vice 
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ployment  of  a  competent  inspector  of  its  appliances  does  not  relieve 
the  master  from  liability  for  injuries  resulting  from  defects  in  the 


principal,  and  not  a  fellow  servant  of 
the  driver)  ;  Long  Pole  Lumber  Co.  v. 
Gross  (1910)  103  C.  C.  A.  359,  180  Fed. 
5  (track  inspector)  ;  Denver  &  R.  G. 
R.  Co.  v.  Reiter  (1910)  47  Colo.  417, 
107  Pac.  1100  (railroad  track)  ;  Hamil- 
ton V.  Michigan  C.  R.  Co.  (1903)  135 
Mich.  95,  97  N.  W.  392  (an  inspector  of 
the  roadbed  held  not  to  be  a  fellow  serv- 
ant of  an  engineer)  ;  Smith  v.  Erie  R. 
Co.  (1902)  67  N.  J.  L.  636,  59  L.R.A. 
302,  52  Atl.  634  (track  inspector  held 
not  to  be  a  fellow  servant  of  the  train- 
men) ;  Rinciotti  v.  John  J.  O'Brien 
Contracting  Co.  (1905)  77  Conn.  617, 
69  L.R.A.  936,  60  Atl.  115  (derrick 
fell)  ;  Gilmore  v.  Americam,  Tuhe  & 
Stamping  Co.  (1907)  79  Conn.  498,  66 
Atl.  4  (duty  to  inspect  belting  non-dele- 
gable)  ;  Covington  Sawmill  &  Mfg.  Co. 
V.  Clarh  (1903)  116  Ky.  461,  76  S.  W. 
348  (employee  employed  to  inspect  logs 
before  they  were  sawed,  in  order  to  lo- 
cate and  remove  any  iron  spikes  left  in 
them,  is  not  a  fellow  servant  of  the  em- 
ployee engaged  in  fastening  the  hooks 
into  the  logs  after  they  had  been  placed 
on  the  carriage)  ;  Illinois  C.  R.  Co.  v. 
Quirey  (1905)  28  Ky.  L.  Rep.  245,  89 
S.  W.  217  (engineer  charged  with  duty 
of  inspection)  ;  Merrittv.  Victoria  Lum- 
ber Co.  (1903)  111  La.  159,  35  So.  497 
(defective  ripsaw)  ;  Twomhly  v.  Con- 
solidated Electric  Light  Co.  (1903)  98 
Me.  353,  64  L.R.A.  551,  57  Atl.  85 
(long  ladder  used  in  stringing  wires)  ; 
White  V.  Newborg  (1911)  208  Mass. 
279,  94  N.  E.  269  (servant  directed  to 
inspect  and  test  brackets  for  stagings) ; 
Gillespie  v.  Grand  Trunk  R.  Go.  ( 1907 ) 
150  Mich.  303,  113  N.  W.  1116  (piles 
of  gravel  along  tracks)  ;  Corby  v.  Mis- 
souri &  K.  Teleph.  Co.  (1910)  231  Mo. 
417,  132  S.  W.  712  (foreman  of  lineman 
failed  to  make  proper  inspection  of  a 
pole)  ;  Hopwood  v.  Benjamm,  Atha  & 
I.  Co.  (1903)  68  N.  J.  L.  707,  54  Atl. 
435  (employees  whose  duty  it  is  to  in- 
spect and  repair  chain  on  hoisting  crane 
not  fellow  servant  of  ordinary  laborer)  ; 
Kirby  v.  Montgomery  Bros,  d  Co. 
(1909)  197  N.  Y.  27,  90  N.  E.  52 
(passageway  in  lumber  yard)  ;  Framck 
V.  American  Tartar  Co.  (1904)  91  App. 
Div.  571,  87  N.  Y.  Supp.  219  (tank 
filled  with  steam  exploded)  ;  Dittman 
V.  Edison  Electric  Illuminating  Co. 
M.  &  S.  Vol.  IV.— 284. 


(1908)  125  App.  Div.  691,  110  N.  Y. 
Supp.  87  (defective  belting) ;  Griffin  v. 
Flanh  (1909)  132  App.  Div.  334,  117 
N.  Y.  Supp.  36  (master  cannot  escape 
liability  by  delegating  duty  to  inspect 
embroidery  machine  run  by  power,  to  a 
foreman)  ;  Marsh  v.  Lehigh  Valley  R. 
Co.  (1903)  206  Pa.  558,  56  Atl.  52 
(boiler  inspector)  ;  Lillie  v.  American 
Car  d  Foundry  Co.  (1904)  209  Pa.  161, 
58  Atl.  272. 

The  master  is  liable  for  injuries  due 
to  the  failure  of  a  lampman  to  report 
defects  in  the  track  observed  by  him 
while  in  the  performance  of  his  specific 
duties,  although  it  was  not  his  specific 
duty  to  inspect  the  switches  when 
placing  out  the  lamps.  Neitge  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  (1908)  103 
Minn.  75,  114  N.  W.  467. 

In  making  an  inspection  after  a  blast, 
for  the  purpose  of  ascertaining  whether 
any  part  of  the  dynamite  had  failed  to 
explode,  an  employee  is  doing  the  mas- 
ter's work,  and  is  not  a  fellow  servant 
of  the  drillers.  Hooe  v.  Boston  &  7f. 
Street  R.  Co.  (1904)  187  Mass.  67,  72 
N.  E.  341;  Byrne  v.  Famum  (1905) 
188  Mass.  219,  74  N.  E.  1131;  Bjork- 
lund  v.  Gray  (1908)  106  Minn.  42,  118 
N.  W.  59  (looking  for  unexploded 
charges  in  blasting  operations)  ;  Harper 
V.  lola  Portland  Cement  Co.  (1908)  76 
Kan.  612,  93  Pac.  179,  rehearing  denied 
in  (1908)  76  Kan.  615,  93  Pac.  343 
(negligent  servant  charged  with  the 
duty  of  discovering  unexploded  blasts 
and  warning  the  other  workman). 

In  a  case  where  the  plaintiff  was  in- 
jured by  the  fall  of  a  pile  of  timber  in 
a  railway  lumber  yard,  it  was  held  that, 
if  the  charge  of  the  foreman  (here 
treated  as  a  departmental  manager)  in- 
volved the  duty  of  maintaining  an  in- 
spection of  the  piles  so  as  to  prevent 
their  becoming  dangerous  to  the  work- 
men, he  was  in  the  performance  of  such 
duty  as  superior.  An  Instruction  that 
the  plaintiff  could  not  recover  unless 
the  foreman's  negligence  had  elation 
to  the  employment  of  other  servants  or 
the  furnishing  of  improper  materials 
was  accordingly  held  too  broad.  Bald- 
win V.  St.  Louis,  K.  £  N.  R.  Co.  (1885) 
68  Iowa,  37,  25  N.  W.  918. 

In  the  following  cases  car  inspcciors 
were  held  not  to  be  fellow  servants  of 
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trainmen  or  other  employees  exposed  to    (steps  had  been  removed  from  a  car)  ; 

danger  from  defective  cars:     Martin  v.  Columbus  d  X.  R.  Co.  v.Welb  (1861)  12. 

Wabash  R.  Co.   (1905)   73  C.  C.  A.  646,  Ohio  St.  475;  Latsha  v.  Shamokin  £  E. 

142  Fed.  650,  6  Ann.  Cas.  582;  Erie  R.  Electric  R.  Co.    (1908)   222  Pa.  201,  70^ 

Co.  V.  Schomer  (1909)  96  C.  C.  A.  458,  Atl.   1002)     (superintendent   of  electric- 

171  Fed.  798;  Baltimore  &  0.  R.  Co.  v.  road  held  not  to  be  a  mere  fellow  serv- 

Root  (1910)   101  C.  C.  A.  370,  177  Fed.  ant   while   testing   car);    MoOorniell   v. 

200    (duty  of  inspecting  locomotive  im-  Permsylvania   R.    Co.    (1909)     223    Pa., 

posed  on  foreman  of  shop)  ;  Fogarty  v.  442,  72  Atl.  849;  International  &  G.  N. 

Southern  P.  Co.  (1907)  151  Cal.  785,  91  R.  Co.  v.  Eernan    (1890)    78  Tex.  294,. 

Pac.    650;    Lucas   v.    Southern    R.    Co.  9  L.R.A.   703,  22  Am.  St.  Rep.   52,   14. 

(1907)   1  Ga.  App.  810,  57  S.  E.  1041;  S.  W.  668;  Galveston,  H.  d  S.A.R.  Co. 

Odin  Coal  Co.  v.  Tadlock    (1905)    216  v.  Nass    (1900)   —  Tex.  Civ.  App.  — ,, 

111.  624,  75  N.  E.  332,  affirming  (1905)  57  S.  W.  910;  St.  Louis,  A.  d  T.  R.  Co. 

119  111.  App.  310;  Illvnois  C.  R.  Co.  v.  v.  Putnam  (1892)   1  Tex.  Civ.  App.  142,. 

Reardon  (1894)   56  111.  App.  542;   Cin-  20  S.  W.  1002;    Galveston,  H.  d  S.  A., 

cinnati,  H.  d  D.  R.  Co.    v.    McMullen  R.    Go.   v.   Buck    (1901)    27   Tex.   Civ.. 

(1889)    117  Ind.  439,  10  Am.  St.  Rep.  App.  283,  65  S.  W.  681;    Southern   P. 

67,  20  N.  E.  287 ;  Ohio  d  M.  R.  Co.  v.  Co.  v.  Winion  ( 1901 )  27  Tex.  Civ.  App. 

Pearcy    (1891)    128  Ind.  197,  27  N.  E.  503,  66  S.  W.  477   (duty  was  delegated; 

479;    O.   H.   Hammond    Co.    v.    Mason  to    brakemen    by   forbidding     them     ta- 

(1895)   12  Ind.  App.  469,  40  N.  E.  642;  place  defective  cars  in  train)  ;  El  Paso 

Missouri,    K.    d    T.  R.  Co.  v.  Wilhoit  d   8.   W.  R.   Co.   v.   Vizard    (1905)    39> 

(1906)   6  Ind.  Terr.  534,  98  S.  W.  341;  Tex.  Civ.  App.  534,  88  S.  W.  457;  Mis- 

Brann  v.   Chicago,   R.   I.  d  P.   R.   Co.  souri,    K.    d    T.    R.    Co.    v.    Blachley 

(1880)   53  Iowa,  595,  36  Am.  Rep.  243,  (1908)    50  Tex.   Civ.  App.  141,  109   S. 

6  N.  W.  5;  Missouri  P.  R.  Co.  v.  Dwyer  W.  995;  Eliey  v.  Rutland  R.  Co.  (1908) 

(1886)  36  Kan.  58,  12  Pac.  352;  Atchi-  80  Vt.  536,  68  Atl.  713,  13  Ann.  Cas. 

son,  T.  d  S.  F.  R.  Co.  v.  Seeley   (1894)  269;    Norfolk  d   W.   R.   Co.   v.   Ampey 

54  Kan.  21,  37  Pac.  104   (here  the  duty  (1896)   93  Va.  108,  25  S.  E.  226   (here- 

was  predicated  on  the  manner  in  which  the  duty  of  inspection  was  delegated  to- 

the  car  was  loaded)  ;  Illinois  G.  R.  Co.  the  conductor)  ;    Norfolk  d   W.  R.   Co. 

V.  miliard    (1896)    99   Ky.   684,   37   S.  v.  Phillips    (1902)    100  Va.  362,  41  S. 

W.    75 ;    Kentucky    C.   R.    Co.    v.    Carr  E.  726   ( here  the  duty  of  inspection  and 

(1897)  19  Ky.  L.  Rep.  1172,  43  S.  W.  repair  was  given  to  train  crew)  ;  Cooper- 
193;   Morton  v.  Detroit,  B.  C.  d  A.  R.  v.  Pittsburgh,  C.  d  St.  L.  R.  Co.  (1884) 
Co.    (1890)    81    Mich.    423,   46    N.   W.  24  W.  Va.  37;  8m4.th  v.  Chicago,  M.  d 
111;    McDonald  v.  MicUgan  G.  R.  Co.  St.    P.    R.    Co.     (1877)     42    Wis.    520; 
(1895)     108    Mich.    7,    65   N.    W.   597;  Vnion    P.    R.    Co.    v.    Daniels     (1894) 
McDonald  v.  Michigan  C.  R.  Co.  (1903)  {Union  P.  R.  Go.  v.  Snyder)   152  U.  S.. 
132  Mich.  372,  102  Am.  St.  Rep.  426,  93  684,   38   L.   ed.   597,    14   Sup.   Ct.   Rep. 
N.  W.  1041 ;  Macy  v.  St.  Paul  d  D.  R.  756,  affirming    ( 1890 )    6  Utah,  357,  2* 
Co.     (1886)     35    Minn.    200,  28  N.  W.  Pac.   762;    King  v.   Ohio   d   M.   R.   Co. 
249;  Long  v.  Pacific  R.  Go.   (1877)    65  (1882)  11  Biss.  362,  14  Fed.  277;  Little 
Mo.  225;  Condon  v.  Missouri  P.  R.  Co.  Rock  d  M.  R.  Go.  v.  Moseley   (1893)   6'. 
(1883)   78  Mo.  567;  Goontz  v.  Missouri  C.  C.  A.  225,  12  U.  S.  App.  514,  56  Fed. 
P.  R.  Co.  (1894)   121  Mo.  652,  26  S.  W.  1009;  Carpenter  v.  Mexican  Nat.  R.  Cc- 
661   (duty  here  delegated  to  engineer)  ;  (1889)   39  Fed.  315. 

Chicago,  B.  d   Q.    R.    Co.    v.    Kellogg       In   Tierney  v.   Minneapolis  d  St.  L.. 

(1898)  54  Neb.  127,  74  N.  W.  454;  R.  Co.  (1885)  33  Minn.  311,  53  Am. 
Bailey  v.  Rom^  W.  d  0.  R.  Co.  (1893)  Rep.  35,  23  N.  W.  229,  it  was  held  that: 
139  N.  Y.  302,  34  N.  E.  918  (defective  where,  by  a  regulation  governing  the- 
brake)  ;  Eaton  v.  New  York  C.  d  H.  R.  employees  in  the  transfer  yard  of  a- 
R.  Co.  (1900)  163  N.  Y.  391,  79  Am.  railway  company,  car  inspectors  were 
St.  Rep.   600,  57  N.  E.  609,   reversing  required  to   inspect  incoming   cars  im- 

(1897)  14  App.  Div.  20,  43  N.  Y.  Supp.  mediately  upon  their  arrival,  and,  if 
666  (see,  as  to  this  case,  §  1553,  post)  ;  out  of  repair,  to  mark  them  "in  bad' 
Jennings  v.  New  York,  N.  E.  d  H.  R.  order,"  indicating  that  they  were  to  be- 
Co.  ( 1895 )  12  Misc.  408,  33  N.  Y.  Supp.  sent  to  the  "repair  track,"  negligence 
585;  Cameron  v.  Great  Northern  R.  Go.  on  the  part  of  the  inspectors  in  failing^- 

(1898)  8   N.   D.   124,   77  N.   W.   1016  to    properly     discharge     this    duty,    by>- 
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appliances,  which  would  have  been  discovered  by  a  reasonably  care- 
fid  inspection,  but  which  were  not  in  fact  discovered.^ 


reason  of  which  plaintiff  was  injured 
while  attempting  to  couple  a  damaged 
car,  without  notice  of  its  condition,  and 
without  fault  on  his  part,  may  be  im- 
puted to  the  company.  The  court  said: 
"In  respect  to  patent  defects  in  the 
coupling  apparatus,  brakes,  wheels, 
etc.,  we  may  assume  that  the  defend- 
ants had  undertaken  the  duty  of  in- 
spection, and  intrusted  it  to  the  proper 
agents.  As  a  rule,  also,  there  is  a  dis- 
tinction between  the  special  duties  of 
such  persons  and  the  service  of  other 
employees  who  are  engaged  in  handling 
cars  and  operating  trains.  It  is  not  the 
same  in  kind  as  that  of  the  switchman, 
brakeman,  or  other  operative.  Wedge- 
wood  V.  Chicago  &  N.  W.  R.  Co.  (1878) 
44  Wis.  44;  ScJmUs:  v.  Chicago,  M.  &  Bt. 
P.  E.  Co.  ( 1879 )  48  Wis.  375,  '4  N.  W. 
399.  The  service  of  the  former  class 
relates  wholly  to  the  matter  of  the  care 
and  repair  of  machinery,  the  use  of 
which  is  attended  with  constant  danger 
to  other  employees  unless  maintained  in 
a  safe  condition ;  and  they  represent  the 
master,  not  in  the  capacity  of  superior 
officers  placed  over  other  employees,,  but 
because  performing  the  master's  duty 
in  respect  to  safe  instrumentalities." 

See  also  the  cases  in  the  following 
section  as  to  foreign  cars. 

In  an  action  by  an  employee  to  re- 
cover for  injuries  caused  by  the  giving 
way  of  a  grab-iron  of  a  ladder  on  the 
side  of  the  car,  an  instruction  which 
deals  with  the  method  of  inspection 
adopted  by  the  company  is  properly  re- 
fused, where  the  issue,  is,  not  whether 
the  system  of  inspection  was  the  proper 
one,  but  whether  the  inspectors  proper- 
ly executed  the  system.  Thompson  v. 
Great  Northern  B.  Co.  (1900)  79  Minn. 
291,  82  N.  W.  637. 

It  is  not  error  to  refuse  an  instruc- 
tion that  the  master  was  not  liable  if 
it  furnished  a  sufficient  number  of  arms 
for  telegraph  poles  from  which  work- 
men could  select;  that,  if  the  defect 
was  visible,  the  workmen  who  selected 
the  arm  was  negligent,  and  the  master 
was  not  responsible;  and  that,  if  compe- 
tent inspectors  were  employed,  the  mas- 
ter was  not  liable.  McDonald  v.  Postal 
Teleg.  Co.  (1900)  22  R.  I.  131,  46  Atl. 
407. 

Two  eases,  Flood  v.  Western  U.  Teleg, 


Co.  (1892)  131  N.  Y.  603,  30  N.  E.  196, 
and  Mclsaac  v.  Northampton  Electric 
Lighting  Co.  (1898)  172  Mass.  89,  70 
Am.  St.  Rep.  244,  51  N.  E.  524,  were 
distinguished  on  the  ground  that  there 
had  not  been  any  breach  originally  of 
the  duty  of  inspection.  This  circum- 
stance is  surely  not  a  sufficient  differ- 
entiating element,  as  it  might  con- 
ceivably have  been  the  duty  of  the  em- 
ployer to  have  made  a  subsequent  in- 
spection. It  will  be  seen,  however,  by 
referring  to  §  1338,  subd.  (4),  ante, 
that  the  real  rationale  of  the  decisions 
referred  to  was  that  the  servant  was 
himself  charged  with  the  duty  of  in- 
spection. 

A  conclusion  similar  to  that  stated 
in  the  text  is  reached  under  the  theory 
that  inspectors  are  in  a  different  de- 
partment from  the  servants  who  use 
the  instrumentalities  inspected.  Thus, 
in  one  case  it  was  laid  down  that  the 
negligence  of  the  servants  of  a  railroad 
company  having  charge  of  the  inspec- 
tion and  repair  of  cars  is,  as  regards  a 
brakeman,  the  negligence  of  a  superior 
in  another  department.  Chicago  &  N. 
W.  R.  Co.  V.  Jackson  (1870)  55  111.  492, 
8  Am.  Rep.  661.  In  another,  the  con- 
ductor of  a  freight  train  was  denied  to 
be  a  fellow  servant  of  a  car  inspector 
by  whose  negligence  in  failing  to  inspect 
the  ladder  of  one  of  the  cars  the  former 
is  injured.  Illinois  0.  R.  Co.  v.  Hilliard 
(1896)  99  Ky.  684,  37  S.  W.  75  (serv- 
ants said  to  be  "acting  in  different 
spheres"). 

2  Cleveland,  0.  C.  d  St.  L.  R.  Co.  v. 
Ward  (1896)  147  Ind.  256,  45  N.  E. 
325,  rehearing  denied  in  147  Ind.  265, 
46  N.  E.  462;  following  Durloin  v. 
Sharp  (1882)  88  N.  Y.  225,  where  it 
was  held  that  the  inspection  of  a  rail- 
road track  was  a  duty  of  the  master, 
and  that,  if  it  was  carelessly  and  negli- 
gently performed,  even  by  a  competent 
inspector,  the  master  would  still  be  lia- 
ble. To  excuse  him  from  liability  the 
track  must  have  been  carefully  inspect- 
ed by  a  competent  inspector. 

The  sufficiency  of  the  number  of  in- 
spectors of  railroad  cars,  and  their  com- 
petency, furnish  no  defense  to  an  action 
for  injuries  caused  by  a  defect  which 
could  have  been  detected  by  a  proper  in- 
spection.    Union  P.  R.  Go.  v.  Daniels 
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The  master  will  not  be  allowed  to  escape  on  the  theory  that  the  per- 
son who  actually  made  the  negligent  inspection  was  not  the  employee 
appointed  by  him  to  discharge  the  duty  of  inspection ;  *  and  if  he 
chooses  to  devolve  the  duty  of  inspecting  an  instrumentality  upon  the 
employee  whose  function  it  is  to  use  it  for  the  purpose  of  his  work, 
and  provides  no  other  method  of  inspection,  he  must  respond  in 
damages  for  the  negligence  of  the  employee  in  continuing  to  use  the 
instrumentality  after  he  has  learned  that  it  is  dangerously  defective, 
and  has  had  an  opportunity  of  discarding  it  or  reporting  its  con- 
dition to  the  employee  whose  duty  it  is  to  make  the  needful  repairs.* 


(1894)  {Union  P.  R.  Co.  v.  Snyder) 
152  U.  S.  684,  38  L.  ed.  597,  14  Sup.  Ct. 
Eep.  756. 

Where  a  servant  of  a  railroad  com- 
pany ia  injured  or  killed  in  consequence 
of  the  giving  way  of  a  defective  bridge, 
the  company  cannot  escape  liability 
from  the  fact  that  the  bridge  vpas  con- 
structed properly  in  the  first  place,  and 
it  employed  skilful  and  competent  sub- 
ordinates to  inspect  and  repair  its 
bridges.  Toledo,  P.  &  W.  B.  Co.  v.  Gon- 
roy   (1873)    68  111.  560. 

For  other  examples  of  the  same  form 
of  statement,  see  Egan  v.  Dry  Duck,  E. 
B.  &  E.  R.  Co.  (1896)  12  App.  Div.  556, 
42  N.  Y.  Supp.  188;  Bushhy  v.  'New 
York,  L.  E.  &  W.  R.  Co.  (1887)  107  N. 
Y.  374,  1  Am.  St.  Rep.  844,  14  N.  E. 
407;  Elmer  v.  Locke  (1883)  135  Mass. 
575;  Ohio  &  M.  B.  Co.  v.  Pearcy  (1891) 
128  Ind.  197,  27  N.  E.  479;  Texas  &  P. 
B.  Go.  V.  O'Fiel  (1890)  78  Tex.  486, 
15  S.  W.  33;  Indiana  Iron  Go.  v.  Cray 
(1897)  19  Ind.  App.  565,  48  N.  E.  803 
(facts  indicated  that  a  proper  inspec- 
tion would  have  disclosed  the  danger). 

» Sabine  &  E.  T.  B.  Go.  v.  Ewing 
(1892)  1  Tex.  Civ.  App.  531,  21  S.  W. 
700. 

1  In  McDonald  v.  Michigan  G.  B.  Go. 

(1895)  108  Mich.  7,  65  N.  W.  597,  a 
railway  company  was  held  liable  to  one 
of  its  brakemen  for  an  injury  received 
through  the  failure  of  the  engine  to  re- 
spond promptly  to  the  air  brake,  which 
defect  was  known  to  the  engineer,  who 
continued  to  use  the  engine  after  know- 
ing of  the  defect.  The  court  said: 
"The  record  shows  that  there  was  no 
provision  for  inspection  other  than  in- 
spection by  the  engineer  operating  the 
train.  He  was  expected  to  inspect  his 
engine  at  all  practicable  times,  and  to 
report  defects.    This  was  no  more  than 


common  prudence  dictates  should  be  re- 
quired of  all  operatives  of  railway 
trains,  and  it  is  to  be  considered  as  a 
part  of  their  duties  in  and  about  the 
operation  of  their  trains;  and  this  is 
as  true  when  the  railroad  company 
makes  no  other  provision  for  inspection 
as  when  it  has  another  regular  inspect- 
or. Such  inspection,  in  the  ordinary 
operation  of  the  road,  is  the  act  of  a 
fellow  servant,  as  between  the  engineer 
and  brakeman,  and,  as  between  them, 
does  not  constitute  the  engineer  a  repre- 
sentative of  the  master.  To  say  that  an 
engineer  who  should  err  in  attempting 
to  make  the  next  station,  after  his  en- 
gine became  broken,  acted  as  the  repre- 
sentative of  his  master,  thus  holding  the 
latter  liable  to  the  fireman,  who  was 
injured,  would  be  carrying  the  rule  too 
far.  An  unreported  injury  of  the 
brakes,  known  to  the  brakeman,  would 
be  another  illustration.  The  duty  that 
the  master  owes  to  his  patrons  requires 
vigilance  and  care  upon  the  part  of  the 
crew,  and  the  master  should  be  permit- 
ted to  require  it  without  subjecting 
himself  to  all  the  consequences  follow- 
ing negligence  by  an  inspector  proper. 
.  .  .  But  if  the  company  makes  no 
other  provision  for  inspection,  and 
chooses  to  rely  upon  the  reports  of  its 
men,  deferring  repairs  until  breaks  oc- 
cur, or  until  the  operators,  in  due 
course  of  business,  report  defects,  we 
must  either  say  that  it  has  neglected 
the  duty  of  inspection  altogether,  or 
that  it  has  imposed  one  of  its  duties 
upon  its  operatives,  and  that  it  does 
not  fall  within  the  limits  of  fellow  serv- 
ice; or  that  it  may  avoid  the  duty 
which  the  law  imposes  by  invoking  the 
rule  of  fellow  servant.  So  long  as 
operatives  do  report,  and  the  master 
repairs  promptly,  the  jury  may  proper- 
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The  antithesis  between  inspection  which  concerns  matters  of  de- 
tail and  inspection  which  has  relation  to  intrinsic  defeats  (see  §  1550, 
post)  is  the  basis  of  the  decisions  cited  below/  In  other  cases  the 
consideration  upon  which  stress  is  laid  is  the  analogous  one  that  the 


ly  say  that  there  is  no  negligence  on  the 
part  of  the  master;  but  if  defects  are 
not  seasonably  repaired,  the  master 
neglects  a  duty,  and  we  should  not  split 
hairs  to  determine  whether  it  was  his 
personal  carelessness,  or  that  of  the 
agent  whom  he  appoints  to  apprise 
him  of  his  impending  duty  to  repair 
although  such  agent  be  a  fellow  opera- 
tive of  one  who  is  injured  by  reason  of 
a  want  of  seasonable  repair." 

The  reasoning  in  this  case  seems  to 
be  sounder  and  more  in  conformity  with 
general  principles  than  that  of  the  fol- 
lowing passage  in  Theleman  v.  Moeller 
(1887)  73  Iowa,  108,  5  Am.  St.  Rep. 
663,  34  N.  E.  765,  where  the  court  said : 
"It  is  the  rule  of  this  court  that  an  em- 
ployee cannot,  in  an  action  against  his 
employer,  recover  for  the  negligence  of 
a  coemployee  engaged  in  the  prose- 
cution of  a  common  business.  But  this 
rule  does  not  extend  to  an  employee 
who  is  charged  with  no  other  duty  than 
to  inspect  the  machinery,  in  the  oper- 
ation of  which  the  injury  occurs. 
Brann  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1880)  53  Iowa,  595,  36  Am.  Rep.  243, 
6  N.  W.  5.  But  the  engineer,  it  will  be 
seen  from  the  statement  of  the  evidence 
just  made,  was  not  confined  by  his  duty 
to  the  mere  inspection  of  the  machinery. 
He  had  it  in  charge,  was  required  to 
see  that  it  was  in  good  condition,  and 
to  repair  it  when  broken  or  defective. 
These  duties  were  not  separated  from 
the  operation  of  the  machinery.  The 
engineer  and  plaintiff  together  operated 
it.  The  engine  furnished  the  motive 
power  propelling  the  saw,  which  did  the 
work  of  sawing, — the  very  purpose  for 
which  both  engine  and  saw  were  used. 
The  saw  could  not  be  operated  without 
the  engine.  The  engineer  was  engaged 
in  operating  the  saw.  He  was  there- 
fore a  coemployee  of  plaintiff  in  the 
common  business  of  both."  There  is  no 
reason  why  the  engineer  should  not 
have  been  regarded  as  occupying  the 
dual  position  of  a  vice  principal  and  of 
a  mere  servant.     See  §  1490,  ante. 

6  Mayer  v.  Liebmann  (1897)  16  App. 
Div.  54,  44  N.  Y.  Supp.  1067  (owners 
of  a  brewery  held  liable  for  an  injury 


to  an  employee  caused  by  the  fall  of  a 
beer  keg  through  a  run  in  which  the 
kegs  were  lowered  into  a  cellar,  result- 
ing from  the  rivet  holes  in  the  rods 
and  brackets  of  the  run  becoming  en- 
larged by  use  and  rust,  where  tlie  de- 
fect could  have  been  discovered  by  prop- 
er examination). 

In  Pox  v.  Le  Comte  (1896)  2  App. 
Div.  61,  37  N.  Y.  Supp.  316,  the  court 
remarked:  "As  to  the  defendant's  neg- 
ligence, it  is  undisputed  that  if  the 
plunger  moved  without  pressure  on  the 
treadle,  the  press  was  defective.  It  was 
alleged  that,  though  this  was  the  case, 
the  defendant  had  no  knowledge  of  the 
fact.  It  was  not  necessary  that  the  de- 
fendant should  personally  have  such 
knowledge.  The  repair  of  the  press  was 
not  a  mere  detail  of  the  work,  as  in 
Welber  v.  Piper  (1888)  109  N.  Y.  496, 
17  N.  E.  216,  but  a  part  of  the  master's 
duty  to  use  reasonable  care  to  provide 
safe  appliances  for  his  servants.  This 
duty  was  committed  to  the  machinist, 
but,  being  the  master's  duty,  the  ma- 
chinist in  the  discharge  of  it  was  not 
a  coservant,  but  represented  the  master. 
For  his  neglect  the  master  was  liable." 

The  improper  adjustment  of  a  brake 
rod  constitutes  a  "defective  appliance," 
and  not  a  mere  "neglect  or  failure  in 
the  detail  of  the  work,"  within  the  rule 
relating  to  the  liability  of  the  master 
for  defects  in  appliances,  where,  accord- 
ing to  the  regular  course  of  the  busi- 
ness, it  was  the  duty  of  inspectors  to 
make  the  adjustment,  and  not  the  duty 
of  the  train  employees.  Woods  v.  Long 
Island  R.  Co.  (1896)  11  App.  Div.  16, 
42  N.  Y.  Supp.  140. 

In  BusKby  v.  Jfew  York,  L.  E.  &  W. 
R.  Co.  (1885)  37  Hun,  104,  it  was 
argued  by  the  defendant's  counsel  that, 
as  car  stakes  are  uniformly  furnished 
by  the  shipper,  the  defendant  was  under 
no  obligation  in  respect  to  them,  except 
to  inspect  them,  and  that  that  duty  was 
performed  in  the  present  case;  but  the 
court  held  that  the  defendant  could  not 
divest  itself  of  the  duty  it  owed  to  its 
employees  by  leaving  that  duty  to  he 
performed  by  the  shipper,  or  by  making 
an   arrangement  with  him  whereby  he 
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defective  appliance  was  permanent,  and  not  one  merely  for  temporary 
6 


use. 


undertook  to  perform  it.  This  view  was 
adopted  by  the  court  of  appeals  in 
(1887)  107  N.  Y.  374,  1  Am.  St.  Rep. 
844,  14  N.  E.  407,  Danforth,  J.,  remark- 
ing that  the  defect  complained  of  was 
not  in  the  loading,  hut  in  the  prepara 
tion  of  the  car  to  receive  the  load, — that 
is,  in  the  car  as  a  "lumber  car." 

Compare  also  Mclntyre  v.  Boston  & 
M.  R.  Co.  (1895)  163  Mass.  189,  39  N. 
E.  1012,  where  the  defendant  was  held 
liable  for  defective  side  stakes,  the 
court  saying:  "The  case  is  not  one 
where  an  implement  designed  for  re- 
peated use  had  been  weakened  and  made 
unfit  for  further  service  by  such  use;  it 
is  rather  the  case  of  the  furnishing  of 
an  implement  never  fit  for  use,  and  evi- 
dently unfit.  Such  a  stake  could  not, 
without  negligence,  have  been  placed 
where  stakes  were  kept  to  be  used  for 
the  purpose  to  which  this  was  put.  We 
need  not  inquire  whether,  if  it  had  been 
taken  from  a  number  of  sound  and  suit- 
able stakes  provided  for  that  purpose 
by  a  workman  whose  duty  it  was  to 
equip  the  car,  the  careless  taking  of 
this  stake  would  have  been  negligence  of 
a  fellow  workman  the  risk  of  which 
the  plaintiff  must  stand,  or  whether 
negligence  in  equipping  the  car  with 
stakes  is  something  for  which  the  de- 
fendant is  responsible,  whether  it  in- 
trusts the  work  to  one  person  or  an- 
other." 

A  master  cannot  escape  liability  to 
servants  for  the  nonperformance  of  his 
duty  to  use  reasonable  care  that  over- 
head shaftings  shall  be  supported  and 
maintained  so  as  not  to  endanger  their 
safety,  by  delegating  its  performance  to 
an  engineer  placed  in  charge  of  the  ma- 
chinery in  the  factory.  Eustis  v.  James 
A.  Banister  Co.  (1899)  63  N.  J.  L.  465, 
43  Atl.  651.  The  court  disposed  as  fol- 
lows of  the  contention  that  the  case  fell 
within  the  distinction  drawn  in  certain 
cases  cited,  viz.,  that  inspection  or  re- 
pair, incidental  to  use  by  a  servant  of 
machinery  or  implements,  is  the  serv- 
ant's not  the  master's,  duty:  "Of  neg- 
ligence in  the  performance  of  such  inci- 
dental duty,  other  servants,  as  in  case 
of  any  negligence  of  their  fellows,  take 
the  risk.  To  illustrate, — an  engineer 
while  running  his  locomotive  must  not 
only    watch    its    steam-gauge    and    the 


working  of  its  mechanism,  but  may  also 
need  to  have  resort  to  his  repair  kit. 
For  neglect  of  such  duties  his  master 
is  not  liable  to  other  servants  in  com- 
mon employment  with  him.  Simple  or 
complex,  the  use  of  any  instrumentality 
of  human  action  involves  some  inspec- 
tion, and  may  involve  repair  because  of 
that  very  use.  It  is  with  such  inspec- 
tion and  such  repair  only  that  the  law 
charges  the  servant  to  the  relief  of  the 
master,  and  it  is  plain  that  the  use 
must  be  direct.  The  engineer  runs,  and 
therefore  must  inspect,  his  engine,  but 
not  the  shafting  or  machinery  to  which 
he  transmits  power.  The  turner  runs, 
and  therefore  must  inspect,  his  lathe, 
but  not  the  shaft  that  brings  him  power. 
Inspection  while  in  use  and  inspection 
incidental  to  use  are  not  convertible 
expressions.  There  may  be  inspection 
of  moving  mechanism  devolving  on  no 
servant,  but  on  the  master.  If  so,  negli- 
gence in  that  inspection  or  failure  to 
properly  repair  defects  discovered  will 
be  chargeable  on  the  master,  although 
he  may  select  as  the  agent  to  perform 
his  duty  a  fellow  servant  of  those  to 
whom  he  owes  such  duty.  The  test  is 
always  whether  or  not  the  duty  left  un- 
performed was  the  master's  duty.  In 
the  case  in  hand  it  was  properly  left  to 
the  jury  to  say  whether  reasonable  care 
for  the  safety  of  the  workmen  in  the 
defendant's  factory  required  inspection 
and  repair  of  the  line  of  shafting  that 
fell  and  injured  the  plaintiff.  If  so, 
that  duty  could  not  be  discharged  by 
delegation,  except  at  the  master's  peril, 
although  the  agent  chosen  was  a  fellow 
servant  of  the  plaintiff.  Properly,  this 
case  should  not  be  considered  as  one 
involving  the  operation  of  machinery, 
but  as  one  involving  a  place  of  working. 
That  the  support  of  a  suspended  piece 
of  iron  was  rendered  precarious  by  its 
motion  in  connection  with  machinery  is 
an  immaterial  circumstance.  The  ques- 
tion for  the  jury  was  whether  or  not  the 
defendant  used  reasonable  care  that 
what  it  sets  up  over  the  heads  of  its 
servants  should  not  fall  down  upon 
them." 

^Dougherty  v.  MilUken  (1898)  26 
App.  Div.  386,  49  N.  Y.  Supp.  905 
(duty  of  an  employer  to  see  that  an 
eyebolt  to  which  a  guy  holding  a  per- 
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1514.  [584]  Duty  to  inspect  instrumentalities  belonging  to  another 
person,  but  temporarily  used  by  the  master. —  As  regards  instrumen- 
talities not  belonging  to  the  master,  but  temporarily  placed  under  his 
-control  for  the  purpose  of  facilitating  the  transaction  of  business  in 
which  both  he  and  the  owner  have  a  common  interest,  the  only 
rational  and  logical  doctrine  seems  to  be  that  a  servant,  inasmuch  as 
he  has  nothing  to  do  with  the  arrangments  which  the  master  may 
make  with  a  third  party  for  their  mutual  convenience,  should  be  en- 
titled to  hold  the  master  responsible  for  the  negligent  inspection  of 
the  thing  so  transferred,  in  all  cases  in  which  he  would  have  been  able 
to  recover  if  that  thing  had  been  owned  by,  or  permanently  in  the 
possession  of,  the  master.  And  this  is  the  view  adopted  in  several 
jurisdictions.*     The  duty  extends,  of  course,  to  defects  inherent  in 

manent  derrick  in  position  is  fastened  Massachusetts  decisions)  ;  Louisville  N. 

is  a  reasonably  safe  and  proper  appli-  A.   &   G.   B.   Go.   v.   Bates    (1896)    146 

.anee  cannot  be  delegated  to  a  servant).  Ind.  564,  45  N.  E.  108;    Ghicago  d  N. 

When  a  spur  track  is  constructed  for  W.  B.   Co.  v.   Gillison    (1897)    72   111. 

permanent  use,  it  is  an  instrument  for  App.  207;  Galveston,  B.  &  8.  A.  B.  Co. 

the  use  of  those  who  conduct  and  man-  v.  Templeton   (1894)   87  Tex.  42,  26  S. 

.age  the  trains,  and  the  liability  of  the  W.  1066;   St.  Louis,  A.  &  T.  B.  Go.  v. 

master  is  referred  to  the  principle  that  Putnam    (1892)    1  Tex.  Civ.  App.   142, 

lie  cannot  escape  responsibility  vi^here  it  20  S.  W.  1002 ;  Galveston,  H.  &  8.  A.  B. 

is   his    duty   to   supply   suitable   struc-  Co.  v.  Uass    (1900)   —  Tex.  Civ.  App. 

itures,   instrumentalities,   or   appliances,  ■ — ,  57  S.  W.  910;  8t.  Louis,  I.  M.  &  8. 

by  proving  that  he  delegated  to  a  prop-  B.  Go.  v.  Webster  (1911)   99  Ark.  265, 

■er  agent  their  construction,  superintend-  137   S.  W.   1103. 

ence,   or   repairs,   and   not  to   the   rule  See   also   Baltimore  &  P.  B.   Go.  v. 

under   which   it   is   held,    in   regard   to  Mackey   (1895)   157  U.  S.  72,  39  L.  ed. 

temporary  stagings  erected  for  the  re-  624,  15  Sup.  Ct.  Rep.  491;   Texas  d  P. 

pair  or  completion  of  buildings,  that  if  B.   Co.  v.  Arohiiald    (1898)    170  U.  S. 

suitable    workmen    and    materials    are  665,  42  L.  ed.   1188,  18  Sup.  Ct.  Rep. 

provided   his   obligation   is   discharged.  777,  where,  although  the  precise  point 

Elmer  v.  Locke   (1883)    135  Mass.  575.  decided  is  merely  that  a  railway  com- 

1  That  a  car  inspector  is  a  vice  prin-  pany  owes  employees  a  duty  to  have  for- 

-cipal,  whether  the  cars  whose  condition  eign  cars  as  well  as  its  own  inspected, 

is  in  question  are  foreign  or  domestic,  the    facts    involved    and    the    language 

has  been  declared  in  Terre  Haute  &  I.  B.  used  by  the  court  show  that  the  duty 

<7o.  V.   Mansberffer    (1895)    12  C.  C.  A.  was  regarded  as  one  of  the  non-delegable 

574,  24  U.  8.  App.  551,  65  Fed.  196,  re-  class. 

hearing  denied  in    (1895)    14  C.  O.  A.  The   Indiana   case   cited   above   over- 

^06,   24   U.   S.   App.   687,   67   Fed.   67;  rules    the    suggestion    to    the    opposite 

Atchison,   T.  &  8.  F.  B.   Co.  v.   Myers  effect  in  Cincinnati,  E.  &  D.  B.  Co.  v. 

(1894)    11  C.  C.  A.  439,  24  U.  S.  App.  McMullen  (1889)   117  Ind.  439,  10  Am. 

295,     63    Fed.    793,    disapproving    the  St.  Rep.  67,  20  N.  E.  287,  and  explains 

Massachusetts    doctrine     (see    §    1549,  Neutz  v.  Jackson  Hill  Goal  &  Coke  Co. 

note  1,  post)  ;  New  Orleans  &  N.  E.  B.  (1894)    139    Ind.    411,    38   N.   E.    324, 

•Co.  V.  Cl&ments  (1900)  40  C.  C.  A.  465,  39  N.  E.  147   (see  §  1550,  note  4,  subd. 

100  Fed.  415;  Fay  v.  Minneapolis  &  8t.  (c),  post),  as  a  case  in  which  the  rule 

L.  B.  Co.   (1883)   30  Minn.  231,  15  N.  as    to    liability    of    railway    companies 

W.  241;  Jones  v.  New  York,  N.  H.  &  for  the    defective   condition    of   foreign 

E.  B.  Co.   (1897)   20  R.  I.  212,  37  Atl.  cars  was  not  applicable,  as  the  defective 

1033;  Felton  v.  Bullard  (1899)   137  C.  car  was  merely  delivered  to  a  coal  com- 

<3.  A.  1,  94  Fed.  781  (declining  to  follow  pany  to  be  loaded  with  coal. 
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the  original  construction  of  the  appliance,  as  well  as  to  defects  which 
may  have  supervened  while  it  was  in  use.* 

In  Massachusetts,  while  mere  ownership  is  probably  not  regarded 
as  being,  of  itself,  a  differentiating  factor,  the  doctrine  which  will 
be  explained  at  length  in  §  1550,  postj  that  a  master  is  not  liable  for 
negligence  in  the  inspection  of  instrumentalities  in  their  ordinary  use 
from  day  to  day,  involves  the  consequence  that  the  employees  deputed 
to  examine  foreign  cars  are  merely  fellow  servants  of  the  trainmen.* 
Under  this  theory  it  is  conceded  that  the  receiving  company  may  be 
held  responsible  where  it  has  omitted  to  provide  for  a  proper  system 
of  inspection,  and  for  its  negligence  in  the  selection  of  an  inspector.* 
This  represents  the  full  extent  of  its  liability.* 


*  Thus,  a  railway  company  is  abso- 
lutely bound  to  use  ordinary  and  rea- 
sonable care  to  see  that  a  foreign  car 
is  constructed  safely, — as,  for  example, 
that  it  is  furnished  with  such  appurte- 
nances as  handles,  ladders,  or  other  safe- 
guards in  common  use.  Dooner  v.  Dela- 
ware &  H.  Canal  Co.  (1894)  164  Pa. 
17,   30  Atl.   269. 

*  In  Makikm  v.  Boston  &  X.  R.  Co. 
(1883)  135  Mass.  201,  the  court  rea- 
soned thus:  "Although,  perhaps,  the 
mere  ownership  is  not  material,  a  car 
so  received,  while  in  transit  to  its  desti- 
nation, and  until  ready  for  such  inspec- 
tion as  would  be  suitable  and  necessary 
in  preparation  for  its  return,  would  not 
come  within  the  rule  applicable  to  ma- 
chinery and  appliances  furnished  by  the 
defendant.  According  to  the  course  of 
business,  well  known  to  the  plaintiff, 
and  notorious,  the  defendant  was  in  the 
habit  of  receiving  many  such  cars  daily, 
and  drawing  them  over  its  road  as  a 
part  of  its  freight  trains.  Even  in  the 
absence  of  any  statute  or  special  con- 
tract, regulating  the  terms  of  receiving 
and  drawing  such  cars,  the  defendant 
was  bound,  as  a  common  carrier,  to  re- 
ceive and  draw  them;    Vermont  &  M, 


R.  Co.  V.  Fitchlurg  R.  Co.  (1867)  14 
Allen,  462,  92  Am.  Dec.  785.  The  obli- 
gation of  drawing  cars  over  its  TOad 
would  not  extend  to  such  as  were  in  an 
unsafe  condition;  but,  as  to  cars  so  re- 
ceived, the  duty  of  the  defendant  is  not 
that  of  furnishing  proper  instrumental- 
ities for  service,  but  of  inspection;  and 
this  duty  is  performed  by  the  employ- 
ment of  sufficient,  competent,  and  suit- 
able inspectors,  who  are  to  act  under 
proper  superintendence,  rules,  and  in- 
structions; and,  however  it  may  be  as 
to  other  cars,  the  inspectors  must  be 
deemed  to  be  engaged  in  a  common  em- 
ployment with  the  brakeman  as  to  such 
cars,  while  in  transit,  and  until  ready  to 
be  inspected  for  a  new  service."  To  the 
same  effect,  see  Keith  v.  'New  Haven  & 
N.  Go.  (1885)  140  Mass.  175,  3  N.  E. 
28;  Little  Micrnii  R.  Co.  v.  Fitepatrick 
(1884)  42  Ohio  St.  318;  8t.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Owines  (1885)  46  Ark. 
555. 

*  Keith  V.  New  Haven  £  N.  Co.  ( 1885 ) 
140  Mass.  175,  3  N.  E.  28. 

^Thyng  v.  Fitchburg  R.  Co.  (1892) 
156  Mass.  13,  32  Am.  St.  Rep.  425,  30 
N.  E.  769. 
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1531.  Failing  to  warn  servants  as  to  dangers  arising  from  the  execution 

of  the  details  of  the  work. 
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inspection  and  repairs. 
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A.    Generally. 


4539 


1515.  [585]  Difficulty  of  defining  boundary  line  between  the  domains 
■of  liability  and  nonliability. — By  dint  of  numerous  decisions  during 
tlie  last  thirty  years  with  respect  to  the  same  or  similar  groups  of 
:f  acts,  the  boundary  line  between  the  respective  domains  of  the  doc- 
trine of  common  employment  and  the  doctrine  of  non-delegable 
■duties  may  now  be  traced  with  reasonable  precision  along  a  large  part 
of  its  extraordinarily  devious  course.  But  its  actual  position  is  still 
so  largely  a  matter  of  controversy  in  any  jurisdiction  in  which  the 
facts  to  be  passed  upon  are  not  covered  by  a  precedent  so  close  as  to  be 
.decisive,  that  the  volume  of  litigation  relating  to  this  department  of 
the  law  of  employer's  liability  seems  to  be  steadily  growing.  Nor, 
■when  we  consider  the  extreme  vagueness  of  the  tests  propounded  for 
the  purpose  of  distinguishing  acts  which  are,  from  acts  which  are  not, 
•done  by  a  servant  as  the  master's  representative,  is  there  any  ground 
for  expecting  that  the  further  clarification  of  principles  in  the  future 
-will  be  materially  accelerated.^ 


1  "The  boundary  line  between  the  act 
of  a  master  and  the  act  of  an  employee 
is  sometimes  quite  vague  and  shadowy." 

Eankins  v.  'New  York,  L.  E.  &  W.  R.  Co. 

(1894)  142  N.  Y.  416,  421,  40  Am.  St. 
Hep.  616,  25  L.R.A.  396,  37  N.  E.  466; 

Vitto  V.  Keagan  (1897)  15  App.  Div. 
329,  44  N.  Y.  Supp.  1. 

In  Fraser  v.  Red  River  Lumher  Co. 

(1891)  45  Minn.  235,  47  N.  W.  785,  the 
<;ourt,  after  referring  to  the  rule  that 
the  question  whether  the  servant  is  a 
vice  principal  must  be  determined  by 
the  nature  of  the  duties  which  he  is  per- 
:forming,  proceeded  thus:  "While  we 
have  no  disposition  to  impinge  upon  the 
just  and  salutary  rule  that  makes  it 
-the  primary  duty  of  the  master  to  fur- 
nish to  his  servants  safe  instrumentali- 
ties and  places  for  work,  yet  we  are 
satisfied  that,  in  many  cases,  the  courts, 
"by  indulging  in  too  much  refined  and 
artificial  reasoning,  have  carried  the 
rule  althogether  too  far,  and  have  often 
Tield  the  master  liable  in  cases  where 
the  untutored  minds  of  laymen,  in  the 
exercise  merely  of  common  sense,  would 
unhesitatingly  say  that  the  master  had 
not  been  derelict  in  the  performance  of 
any  duty  towards  his  servants.  When 
it  is  considered  that,  where  numerous 
employees  are  all  engaged  in  prosecut- 
ing  the   same   general   object,   there   ia 


hardly  one  of  them  whose  duties  do  not, 
in  part,  at  least,  in  some  way  relate  to 
or  affect  the  safety  of  the  instrumentali- 
ties with  which,  or  of  the  places  in 
which,  the  others  work,  it  is  easy  to 
see  that  the  rule  referred  to  may  be,  as 
it  often  has  been,  carried  so  far  as  to 
practically  abrogate  the  whole  doctrine 
of  common  employment." 

The  following  passage  from  the  dis- 
senting opinion  of  Mitchell,  J.,  in  Tier- 
ney  v.  Minnewpolis  &  St.  L.  R.  Co. 
(1885)  33  Minn.  311,  53  Am.  Rep.  35, 
23  N.  W.  229,  is  worthy  of  notice  as 
indicating  some  of  the  diflBculties  of  fix- 
ing with  precision  the  division  line  be- 
tween non-delegable  duties  and  the 
duties  of  fellow  servants:  "This  rule 
[i.  e.,  as  to  non-delegable  duties]  has 
been  sometimes  understood  as  meaning 
that  the  master  is  responsible  to  his 
servants  for  the  negligence  of  every  em- 
ployee, however  subordinate  his  station, 
who  is  engaged  in  performing  the  most 
common  executive  duties  in  the  matters 
of  repairing,  examining,  or  watching  the 
instrumentalities  intended  for  the  use 
of  other  servants.  I  think  this  is  a 
misapprehension  of  the  rule,  which  has 
sometimes  arisen  from  losing  sight  of 
the  distinction  between  one  who  is 
clothed  with  the  powers  of  the  master 
in  the  control  and  supervision  of  some 


4540 


MASTER  AND  SERVANT. 


[C5HAP.   LXT. 


It  is  sufficiently  evident  that,  for  the  determination  of  the  question 
what  work  may  ordinarily  be  intrusted  to  servants  without  liability 
to  their  fellow  servants  for  their  negligence,  the  essence  of  the  prob- 
lem is  to  discover  some  rational  basis  upon  which  the  theory  that 
the  master  is  under  an  absolute  obligation  to  use  due  care  in  providing 
and  maintaining  a  safe  environment  for  his  servants  shall  be  ad- 
justed to  the  practical  situation  which  results  from  the  fact  that  any 
delinquency  of  a  servant  which  actually  eventuates  in  injury  to  a  fel- 
low servant  must,  in  the  very  nature  of  the  case,  operate  so  as  to  ren- 
der the  environment  of  the  suiferer  unsafe.^  It  is  clear  that  the 
problem  is  not  susceptible  of  the  simple  solution  sometimes  ex- 
plicitly submitted  by  counsel,  and  still  more  frequently  repudiated 
by  judges  in  their  opinions,  that  a  delinquency  may  constitute  a 
breach  of  the  master's  duty  to  furnish  a  safe  place  of  work,  merely 
because  the  place  of  work  is  thereby  made  unsafe  for  the  time  be- 
ing.'    All  the  authorities  are  agreed  as  to  the  general  proposition, 


department  of  the  business,  and  who  is 
pro  hoc  vice  the  representative  or  alter 
ego  of  the  master,  and  one  who  simply 
performs  what  may  be  termed  mere  ex- 
ecutive details.  .  .  .  The  manage- 
ment of  an  extensive  business,  like  that 
of  operating  a  railroad,  includes  so 
many  departments  and  so  many  grades 
of  service  that  it  may  not  always  be  an 
easy  matter  to  draw  the  line  between 
those  who  are  to  be  deemed  'vice  prin- 
cipals,' or  representatives  of  the  master, 
and  those  who  are  to  be  deemed  'fellow 
servants,'  as  to  other  employees ;  but  the 
fact  of  such  a  distinction  is  everywhere 
recognized.  To  hold  that  the  master  is 
responsible  to  his  servants  for  the  negli- 
gence of  every  employee  of  the  most  sub- 
ordinate rank  who  is  engaged  in  the 
department  of  repairing,  examining, 
watching,  or  guarding  the  instrumen- 
talities used  by  other  employees  would 
virtually  abrogate  the  whole  doctrine  of 
'common  employment.'  There  is  hardly 
an  employee  in  the  service  of  any  rail- 
road whose  duties  do  not,  in  part,  at 
least,  relate  to  the  matter  of  maintain- 
ing in  safe  condition  the  track  or  roll- 
ing stock.  If  the  rule  be  that  all  these 
pro  hoc  vice  represent  the  master,  and 
are  performing  his  duty,  the  same  rule 
must  be  applied  to  all  masters  alike. 
Such  a  rule,  if  applied  to  farmers,  manu- 
facturers, and  others,  would,  I  think, 
effect  a  radical  change  in  what  has  been 
supposed  to  be  the  law.    And  yet  this  is. 


I  think,  the  logical  result  to  which  the 
opinion  in  this  case  would  seem  to  lead; 
for  I  can  see  no  distinction  in  principle 
between  these  'car  inspectors'  and  switch 
tenders,  station  agents,  guards,  watch- 
men, and  the  like,  in  so  far  aa  their 
duties  relate  to  maintaining  in  safe  con- 
dition the  machinery  and  other  instru- 
mentalities of  the  master,  designed  to 
be  used  by  his  employees." 

2  In  a  very  recent  case  we  find  the 
New  York  court  of  appeals  commenting 
upon  the  fact  that  "under  the  guise  of 
an  application  of  the.  rule  requiring  a 
master  to  furnish  a  reasonably  safe 
place  for  his  servants  to  work  in,  other 
attempts  before  this  have  been  made  to 
deprive  a  defendant  of  the  benefit  of 
another  equally  well-settled  and  just 
rule  of  the  law  of  negligence,  that  » 
party  shall  not  be  held  responsible  to  a 
servant  for  a  injury  occasioned  by  the 
neglect  of  a  competent  coemployee." 
Perry  v.  Rogers  (1898)  157  N.  Y.  251, 
51  N.  E.  1021. 

3  In  Eermann  v.  Port  Blakely  Mill  Co, 
(1896)  71  Fed.  853,  the  court  said  with 
regard  to  such  a  contention:  "The 
word  'place'  in  my  judgment,  means  the 
premises  where  the  work  is  being  done, 
and  does  not  comprehend  the  negligent 
acts  of  fellow  servants,  by  reason  of 
which  the  place  is  rendered  unsafe  or 
dangerous.  The  fact  that  the  negligent 
act  of  a  fellow  servant  renders  a  place 
of  work  unsafe  is  no  sure  and  safe  test 
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that  a  master  wlio  has  furnished  a  reasonably  safe  place  to  work  in, 
and  reasonably  safe  appliances  to  work  with,  cannot  be  held  liable 
to  a  servant  whose  coservant  has,  by  his  negligence,  rendered  that 
place  or  those  appliances  unsafe,  without  the  master's  fault  or  knowl- 
edge.* But  there  are  too  many  latent  ambiguities  in  such  a  state- 
ment to  admit  of  its  being  used  as  a  serviceable  differentiating  test 


of  the  master's  duty  and  liability  in  this 
respect,  for  it  may  well  be  said  that  any 
negligence  which  results  in  damage  to 
someone  makes  a  particular  spot  or 
place  dangerous  or  unsafe.  To  so  hold 
would  virtually  be  making  the  master 
responsible  for  any  negligence  of  a  fel- 
low servant  which  renders  a  place  of 
work  unsafe  or  dangerous.  It  would  be 
doing  the  very  thing  which  it  is  the 
policy  and  object  of  the  general  rule  not 
to  do.  It  would  creat  a  liability  which 
the  master  could  not  avoid  by  the  exer- 
cise of  any  degree  of  foresight  or  care." 

In  Stourlridffe  v.  Brooklyn  City  B. 
Go.  (1896)  9  App.  Div.  129,  41  N.  Y. 
Supp.  128,  the  court,  in  discussing  the 
contention  of  the  plaintiff  that  the  case 
fell  within  the  principle  that  a  master 
is  bound  to  furnish  a  reasonably  safe 
place  for  his  servants  to  work,  said: 
"If  this  rule  is  applicable  to  the  present 
case,  then  it  would  follow  that  for  the 
negligence  of  any  servant  to  whom  the 
master  had  committed  the  duty  of  pro- 
viding a  safe  place  the  master  himself 
would  be  liable.  I  think,  however,  that 
this  is  not  the  case  of  'a  place'  within 
the  meaning  of  the  rule.  As  stated  in 
Butler  V.  Townsend  (1891)  126  N.  Y. 
105,  26  N.  E.  1017,  doubtless  in  one 
sense  of  the  term  the  employee  must  al- 
ways be  in  some  place,  and  doubtless, 
also,  the  place,  in  a  certain  sense,  is  not 
safe  if  an  accident  occurs  there.  But 
the  rule  that  the  master  must  provide  a 
safe  place  for  work  only  applies  where 
the  work  and  the  place  are  not  con- 
nected; where  the  work  is  not  in  the 
construction  of  the  place." 

"The  negligent  use  by  one  employee 
of  perfectly  safe  machinery  will  seldom 
be  adjudged  a  breach  of  the  master's 
duty  of  providing  a  safe  place  for  other 
employees.  Such  a  construction  would 
make  any  negligent  misplacement  of  a 
switch,  any  negligent  collision  of  trains, 
even  any  negligent  dropping  of  tools 
about  a  factory,  a  breach  of  the  duty  of 
providing   a   safe   place."     Boward  t. 


Denver  &  R.  Q.  R.  Co.  (1886)  26  Fed. 
837. 

"That  it  was  the  duty  of  appellant  to 
use  ordinary  care  in  furnishing  appellee 
a  suitable  track  and  other  appliances 
upon  and  with  which  to  do  his  work, 
there  can  be  no  question;  but,  if  his 
fellow  servants  negligently  encroached 
upon  this  track  while  he  was  at  work, 
it  must  be  regarded  as  their  negligence, 
and  not  the  negligence  of  the  master. 
Were  the  rule  different,  every  servant, 
properly  engaged  in  operating  cars  upon 
the  track,  who  receives  injury  through 
the  negligence  of  another  servant  in  im- 
properly running  thereon,  would  be  en- 
titled to  recover  against  the  master.  In 
other  words,  in  every  case  of  collision  of 
two  trains,  those  employees  receiving 
injury  who  were  not  in  fault  would  be 
entitled  to  recover  against  the  master, 
by  reason  of  the  negligence  of  those  who 
were  in  fault,  upon  the  theory  that  the 
duty  of  the  master  in  reference  to  the 
track  applies  as  well  to  the  acts  of  fel- 
low servants  as  to  strangers.  We  in- 
cline to  think,  as  an  original  proposi- 
tion, that  this  would  have  been  the 
proper  rule  for  our  courts  to  have 
adopted,  but  the  adverse  decisions  are 
now  too  numerous  to  undertake  to  over- 
turn them."  Texas  &  P.  R.  Co.  v.  Camp- 
hell  (1894)  —  Tex.  Civ.  App.  — ,  39  S. 
W.  1104. 

Compare  the  language  used  in  Jar- 
man  V.  Chicago  &  G.  T.  R.  Co.  (1893) 
98  Mich.  135,  57  N.  W.  32;  Ma/rtin  v. 
Atchison,  T.  &  S.  F.  R.  Co.  ( 1897 )  166 
U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct. 
Rep.  603;  Richmond  Locomotive  <6 
Ma^h.  Works  v.  Ford  (1897)  94  Va. 
627,  27  S.  E.  509 ;  Jenkins  v.  Richmond 
&  D.  R.  Co.  (1893)  39  S.  C.  507,  39  Am. 
St.  Rep.  750,  18  S.  E.  182;  and  also  the 
cases  as  to  the  adjustment  of  railway 
switches  cited  in  §  1540,  note  1,  subd. 
(d),  post. 

4  "When,  however,  it  appears  that  the 
working  place  originally,  and  when  the 
employee  was  sent  to  do  the  work  there, 
was  reasonably  safe,  but  became  unsafe 


4542  MASTER  AND  SERVANT.  [chap.  lxv. 

of  liability  or  nonliability.  Nor  is  the  situation  rendered  at  all  clear- 
er by  laying  down  the  rule  that,  if  the  negligent  act  or  omission  of 
a  servant  was  in  the  discharge  of  the  servant's  duty,  the  master  is 
not  liable  to  coservants  in  the  same  employment  for  such  negligent 
act  or  omission.'  Equally  indefinite  is  the  doctrine  that  the  negli- 
gence of  a  coservant  which  relieves  a  master  from  liability  is  the  omis- 
sion of  such  coservant  to  perform  some  act  which  it  is  his  duty  to- 
perform.*  In  practical  litigation  therefore,  the  courts  have  been  ac- 
customed to  rely  rather  upon  certain  subsidiary  conceptions  which,, 
when  it  is  analyzed  from  various  points  of  view,  the  general  principle- 
underlying  these  and  similar  formularies  is  found  to  involve.  The 
varieties  of  phraseology  in  which  the  results  of  this  analysis  find  ex- 
pression are  quite  numerous,  but  may  all,  it  would  seem,  be  grouped 
under  one  of  the  heads  indicated  in  the  foUovsdng  sections. 

"One  distinguishing  feature  which  is  often  helpful  in  doubtful 
cases  is  that  of  stability ;  if  the  implement,  appliance,  or  structure  is 
permanent  in  its  character  the  duty  of  exercising  a  reasonable  degree 
of  care  in  its  selection  and  maintenance  is  one  from  which  the  master 
cannot  escape.  Whereas,  if  it  be  portable,  its  erection,  location,  and 
operation  may  be,  and  generally  are,  regarded  as  mere  details  of  the 
work,  which  pertain  to  the  employee."  '' 

1516.  [586]  Supervision  of  details,  not  a  master's  duty. — The 
most  general  form  in  which  the  limits  of  a  master's  obligations  are 

at  the  particular  time  of  the  accident  construction  and  provision,  and  not  of 

by    causes    that    could    not    have    been  operation.    Kinnear  Mfg.  Go.  v.  Cwrlisle 

anticipated,    by    exigencies    created    in  (1907)  82  C.  C.  A.  81,  152  Fed.  933. 

carrying  out  the  details  of  the  work,  or  6  Sofield  v.  Guggenheim  Smelting  Go. 

by  the  neglect   of   a  fellow   servant,   a  (1900)   64  N.  J.  L.  605,  50  L.R.A.  417, 

different  rule  is  applicable."     Baird  v.  46  Atl.   711. 

Reilly   (1899)   35  C.  C.  A.  78,  63  U.  S.  «  Gates  v.  Chicago,  M.  &  St.  P.  R.  Co 

App.  157,  92  Fed.  884.  (1892)   2  S.  D.  422,  50  N.  W.  907. 

"If  a  master  provide  a  safe  place  for  '  Yaw  v.  Whitmore    ( 1899 )    46  App. 

work,   it   is  the   duty  of  a  servant  by  Div.  425,  61  N.  Y.  Supp.  731. 

attention  to  details  of  arrangement  and  One  indicium  of  a  "detail"  is  that  the 

execution,  to  guard  it  against  insecur-  appliance  was  not  permanent,  but  tem- 

ity ;    and    if   a   servant  be   injured   by  porary  and  movable,  to  be  altered  as  the 

neglect  of   such   details,  no  matter  by  work  progressed,  by  the  workmen  them- 

whom,  the  negligence  is  that  of  a  fellow  selves,  as  their  needs  required.    Maher 

servant."     Geoghegam  v.  Atlas  S.  S.  Co.  v.  McGrath  ( 1895 )   58  N.  J.  L   469    33 

(1893)  3  Misc.  224,  22  N.  Y.  Supp.  749.  Atl.  945. 

The  master  is  not  liable  for  injuries  A  "temporary  contrivance"  was  op- 
due  to  a  "risk  of  operation,  and  not  of  posed  to  a  "permanent  attachment"  in 
construction  or  provision."  American  Kiffln  v.  Wendt  (1899)  39  App.  Div 
Bridge  Co.  v.  Seeds  (1906)  11  L.R.A.  229,  57  N.  Y.  Supp.  109. 
(N.S.)  1041,  75  C.  C.  A.  407,  144  Fed.  Permanent  conditions  and  temporary 
605.  changes    are    also    contrasted    in    New 

The  non-delegable  duty  of  the  master  Pittsburgh   Coal  &   C.   Co.   v.  Peterson 

in  reference  to  providing  a  reasonably  (1894)    136  Ind.  398,  43  Am.  St.  Eep. 

safe  place  in  which  to  work  is  a  duty  of  327,  35  N.  E.  7. 
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susceptible  of  being  stated  is  tbat  be  is  not  bound  to  supervise  the 
merely  executive  details  of  the  Vfork  to  be  done  by  his  servants.^ 

A  detail  of  the  work  in  this  sense  has  been  defined  as  anything  so 
"connected  with  work  being  done  as  to  be  an  essential  part  of  its  per- 


1  "It  would  be  extending  the  liability 
of  the  master  beyond  any  established 
rule,  to  require  him  to  oversee  and 
supervise  the  executive  detail  of  me- 
chanical work  carried  on  under  his  em- 
ployment, and  there  is  no  rule  of  law 
which  autAorizes  it."  Hussey  v.  Ooger 
(1889)  112  N.  Y.  614,  3  L.R.A.  559, 
8  Am.  St.  Rep.  787,  20  N.  E.  556. 

The  master  is  under  no  duty  to  make 
regulations  as  to  matters  of  executive 
detail.  Besel  v.  New  York  O.  &  H.  R. 
R.  Co.  (1877)  70  N.  Y.  171  (not  culpa- 
ble to  omit  to  prescribe  how  many  men 
should  be  sent  with  a  train  of  cars  on 
their  way  to  the  repair  shop ) . 

"Railroads  could  not  be  operated  if 
executive  officers  were  duty  bound  to 
stop  and  work  out  the  details  of  every 
movement  to  be  executed  in  the  hand- 
ling of  trains."  Schtcyhart  v.  Barrett 
(1910)  145  Mo.  App.  332,  130  S.  W. 
388. 

"We  are  not  disposed  to  discuss  the 
question,  on  which  some  courts  have 
differed,  how  far  down  in  the  chain  of 
delegated  appointments  the  master  ia  to 
be  held  as  bound  to  personal  super- 
vision. The  starting  point — that  he  is 
only  liable  for  his  own  neglect — is  one 
from  which  we  have  no  right  to  depart. 
And  it  is  plain  enough  that,  when  he  is 
held  to  any  personal  supervision  which, 
from  the  nature  of  his  business,  is  im- 
practicable, the  rule  is  violated,  and 
there  is  no  tangible  distinction  left  be- 
tween liability  to  servants  and  liability 
to  strangers.  We  think  some  of  the  de- 
cisions have  led  very  far  towards  de- 
stroying all  means  of  discernment." 
MicUgan  C.  R.  Co.  v.  Dolan  (1875)  32 
Mich.  510. 

The  master  is  not  bound  "to  supervise 
every  detail  of  the  labor  of  the  employee 
to  prevent  injury  in  the  ordinary  course 
of  the  work,  from  dangers  which  might 
be  avoided  by  the  use  of  ordinary  care." 
MoGrath  v.  Thompson  (1911)  231  Pa. 
631,  80  Atl.  1109. 

When  the  master  has  provided  a  rea- 
sonably safe  place  in  which  his  servants 
may  perform  their  work,  and  further 
provides  them  with  reasonably  safe  ap- 
pliances    and     instrumentalities     with 


which  to  perform  the  work,  he  may 
leave  the  detail  of  the  work  to  the  serv- 
ant himself.  Ponelli  v.  Seattle  Steel  Co. 
(1911)   64  Wash.  269,  116  Pac.  864. 

"It  would  be  absurd  to  say  that  the 
owners  owed  a  duty  to  the  seamen  that 
too  long  a  hawser  should  never  be  used, 
or  that  signals  in  a  fog  should  be  prop- 
erly given  by  their  own  vessel."  The 
Queen   (1889)    40  Fed.  694. 

The  work  of  throwing  refuse  out  of  a 
window  does  not  require  the  active 
supervision  of  the  master.  Schmeizer  v. 
Central  Furniture  Co.  (1908)  134  Mo. 
App.  493,  114  S.  W.  1043. 

The  duty  of  so  operating  a  safely 
constructed  and  equipped  railroad,  sub- 
ject to  the  rules  and  general  supervision 
of  the  master,  as  to  keep  it  reasonably 
safe  for  those  employed  upon  it,  is  not 
a  positive  duty  of  the  master,  but  a 
primary  duty  of  the  servant.  Brady 
v.  Chicago  &  G.  W.  R.  Co.  (1902)  57 
L.R.A.  712,  52  C.  C.  A.  48,  114  Fed.  100. 

A  railway  company  is  under  "no  posi- 
tive duty  to  supervise  the  details  of  the 
operation  of  switching  cars"  in  its  yard. 
Central  R.  Co.  v.  Keegan  (1895)  160 
U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct. 
Rep.  269. 

A  station  agent,  in  lowering  a  tem- 
porary platform  for  facilitating  the 
loading  and  unloading  of  cans  of  milk, 
is  merely  executing  the  details  of  his 
business,  and  is  a  fellow  servant  of  the 
conductor  of  another  train,  who  was 
injured  by  the  platform.  Henry  v.  Ann 
Arbor  R.  Co.  (1905)  140  Mich.  446,  103 
N.  W.  846. 

A  railway  company  cannot  be  held 
liable  for  the  negligence  of  the  foreman 
of  a  gang  of  track  repairers  in  failing 
to  set  a  lookout,  as  prescribed  by  a  rule 
of  the  company,  upon  the  theory  that 
some  one  else  should  have  looked  after 
him  and  seen  that  he  did  his  duty. 
Duthie  V.  Caledonian  R.  Co.  (1898)  24 
So.  Sess.  Cas.  4th  series,  934. 

The  adjustment  of  instruments  from 
time  to  time  as  the  work  progresses  is 
not  a  duty  resting  on  the  master.  Con- 
ner V.  Draper  Co.  (1902)  182  Mass.  184, 
65  N.  E.  39. 

Bricklayers,  in  stretching  a  line  along 
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formance"  and  "necessary  to  insure  its  safe  completion."*  But  this 
definition  is  not  of  much  assistance  except  in  so  far  as  it  is  explained 
by  the  more  categorical  statements  of  principles  in  the  following 


sections 


3 


the  wall  to  which  bricks  are  to  be  laid, 
are  performing  a  delegable  duty.  Cave- 
lin  V.  Stone  &  W.  Engineering  Corp. 
(1910)   61  Wash.  375,  112  Pac.  349. 

In  Ryan  v.  Cumherland  Valley  B.  Co. 
(1854)  23  Pa.  384,  the  court,  in  dis- 
cussing an  allegation  of  the  plaintiff 
(a  laborer  on  a  construction  train  who 
was  injured  by  the  carelessness  of  the 
engineer),  that  the  neglect  of  the  engi- 
neer in  failing  to  see  that  all  the 
cars  were  safely  coupled  before  start- 
ing his  train  was  chargeable  to  the 
company,  observed:  "This  alleged  duty 
did  not  grow  out  of  any  contract 
between  the  plaintiff  and  the  defend- 
ants, else  the  contract  would  have  been 
charged  as  an  essential  and  relevant 
bond  of  their  relation,  which  has  not 
been  done.  If  it  was  a  duty  which  the 
engineer  owed  to  the  plaintiff  in  any 
way,  then  the  action  ought  to  be  against 
him  for  the  breach  of  it.  If  he  owed 
it  to  the  defendants,  then  they  alone 
can  complain  of  its  nonperformance. 
The  duty  must  therefore  be  alleged  as 
that  of  the  defendants  to  the  plaintiff. 
In  what  form  shall  we  put  it,  or  how 
shall  we  define  it?  Is  it  that,  when 
persons  are  employed  to  work  for  oth- 
ers, the  employers  are  bound  to  see 
that  the  instruments  of  their  work  are 
and  shall  continue  in  a  condition  to  be 
used  for  safety?  Then  the  coachman, 
the  wagoner,  and  the  carter,  who  ought 
to  know  more  about  the  vehicles  which 
they  use  than  their  employers  do,  have 
a  practical  warranty  that  they  are  in 
good  order,  though  practically  we  know 
that  many  of  them  are  nearly  worn  out; 
the  wood  chopper  and  the  grubber  are 
insured  that  their  axe  or  mattock  shall 
not  injure  them  by  flying  off  the  handle ; 
the  engineer,  the  miller,  the  cotton  spin- 
ner, and  the  wool  carder  have  a  guar- 
anty for  the  acidents  that  may  befall 
them  in  the  use  of  the  machinery  which 
they  profess  to  understand,  and  which 
they  ought  so  to  understand  as  to  be 
able  to  inform  their  employers  when  it 
is  out  of  order.  If  this  be  so,  then  the 
care  and  skill  required  of  workmen  is 
reduced  very  much  below  what  is  ordi- 
narily expected  of  them.     If  there  be 


any  distinction  between  any  of  the  oases 
put  and  the  one  in  hand,  it  is  too  nar- 
row to  be  made  the  foundation  of  a  new 
rule,  or  to  cancel  the  force  of  the  anal- 
ogy which  they  afford.  Certainly  such 
a  duty  has  never  been  considered  as  be- 
longing to  these  relations,  and  there- 
fore it  cannot  be  law." 

The  removal  of  earth  which  had  fall- 
en onto  a  railroad  track  from  an  em- 
bankment, is  a  mere  detail  of  the  work 
of  trackmen.  Van  Derhoff  v.  New  York 
C.  d  B.  B.  R.  Go.  (1903)  88  App.  Div. 
418,  84  N.  Y.  Supp.  650. 

Other  illustrations  of  the  same  phrase- 
ology may  be  found  in  Deye  v.  Lodge  i 
8.  Mach.  Tool  Go.  (1905)  70  C.  C.  A. 
64,  137  Fed.  480;  American  Bridge  Co. 
V.  Bainum  (1906)  76  C.  C.  A.  633,  146 
Fed.  367;  Tenmessee  Goal,  Iron  <&  R.  Co. 
T.  Bonner  (1909)  164  Ala.  57,  51  So. 
145;  Americami  Bridge  Go.  v,  Valente 
(1909)  7  Penn.  (Del.)  370,  73  Atl.  400; 
Illinois  Steel  Go.  t.  Lulenski  (1907) 
136  111.  App.  332;  Southern  Indiana  R. 
Co.  V.  Barren  (1903)  161  Ind.  689,  63 
L.E.A.  460,  68  N.  E.  262;  Indianapolis 
Terra  Gotta  Go.  v.  Wachstetter  (1909) 
44  Ind.  App.  550,  88  N.  E.  853;  Dill 
V.  Marmon  (1904)  — •  Ind.  App.  — ,  71 
N.  E.  669 ;  Schoultz  v.  Eckardt  Mfg.  Co. 
(1904)  112  La.  568,  104  Am.  St.  Rep. 
452,  36  So.  593;  Silvia  v.  New  York,  N. 
H.  &  H.  R.  Go.  (1909)  203  Mass.  519, 
89  N.  E.  1061;  Frazee  v.  Stott  (1899) 
120  Mich.  624,  79  N.  W.  896;  DenenfeU 
V.  Baumann  (1899)  40  App.  Div.  502, 
58  N.  Y.  Supp.  110;  Tweed  v.  Hudson 
River  Teleph.  Go.  (1909)  130  App.  Div. 
231,  114  N.  Y.  Supp.  607;  Hart  v.  New 
York  Floating  Dry  Dock  Go.  (1882)  16 
Jones  &  S.  460;  Staebler  v.  Warren- 
Ehret  Go.  (1909)  223  Pa.  129,  72  Atl. 
554;  Direct  Nav.  Co.  v.  Anderson 
(1902)  29  Tex.  Civ.  App.  65,  69  S.  W. 
174;  Anderson  v.  Oregon  B.  &  Nav.  Go. 
(1902)  28  Wash.  467,  68  Pac.  863; 
Jock  V.  Golumlia  £  P.  S.  R.  Go.  (1909) 
53   Wash.   437,   102   Pac.   405. 

^Golden  v.  Sieghardt  (1898)  33  App. 
Div.  161,  53  N.  W.  Supp.  460. 

3  It  may  be  remarked  that  by  pred- 
icating the  nonexistence  of  a  duty  on 
the  part  of  an  employee  alleged  to  be  a 
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In  nearly  all  the  cases  in  which  this  rule  as  to  details  of  work  con- 
stitutes a  protection  to  the  master,  the  CYidence  shows  actual  negli- 
gence on  the  part  of  the  fellow  servants  of  the  plaintiff.  But  it  is  a 
mistake  to  lay  down  without  qualification  that  "the  negligence  in 
such  a  case  is  said  to  resolve  itself  into  the  negligence  of  a  fellow 
servant."  * 

Sometimes  the  circumstances  seem  to  be  such  that  the  master's 
immunity  may  be  referred  indifferently  to  any  one  of  three  con- 
ceptions, viz.,  that  the  servant  was  himself  a  participant  in  the  acts 
of  negligence,  that  his  fellow  servants  were  negligent,  or  that  the 
negligent  act  was  an  incidental  detail  of  the  work,  as  to  which  no  duty 
on  the  master's  part  can  be  predicated.* 

[  In  some  cases,  although  in  one  sense  the  particular  work  to  be 
performed  may  be  called  a  detail,  yet  it  is  so  important  and  of  such 
a  character  as  to  be  chargeable  to  the  duty  of  the  master.*] 


vice  principal  to  supervise  his  subordi- 
nates in  the  performance  of  their  work, 
the  necessity  of  inquiring  into  the  cor- 
rectness of  that  allegation  is  sometimes 
dispensed  with.  A  conductor,  for  in- 
stance, is  bound  to  give  orders  as  to  the 
movement  of  the  several  parts  of  a 
freight  train  at  a  station,  but  he  is  not 
in  duty  required  to  follow  up  each 
brakeman,  and  see  how  each  movement 
is  executed.  Relyea  v.  Kansas  City,  Ft. 
8.  &  a.  R.  Co.  (1892)  112  Mo.  86,  18 
L.R.A.  817,  20  S.  W.  480,  where  it 
was  held  not  to  be  negligence  for  the 
conductor  to  leave  to  the  brakeman  the 
work  of  seeing  that  the  brakes  were 
properly  set  on  each  of  the  cars  which 
were  left  standing  on  a  grade. 

^  Jones  V.  St.  Lovds,  N.  &  P.  Packet 
Co.  (1891)  43  Mo.  App.  398,  citing 
Boii>en  V.  Chicago,  B.  &  K.  C.  R.  Co. 
(1888)  95  Mo.  268,  277,  8  S.  W.  230. 
Compare  also  the  following  passage 
from  the  opinion  in  Einuner  v.  Weier 
( 1897 )  151  N.  Y.  417,  56  Am.  St.  Rep. 
630,  45  N.  E.  860;  See  also  Riverside 
Mills  V.  Jones  (1904)  121  Ga.  33,  48 
S.  E.  700  (servants  themselves  selected 
the  plan  of  work). 

"Assuming  that  his  attention  was  so 
called  to  the  matter,  as  testified  to  by 
this  witness,  was  the  foreman  guilty  of 
negligence  attributable  to  the  master, 
in  permitting  the  workmen  to  go  on 
with  the  work  upon  the  platform  that 
they  had  erected  to  suit  themselves? 
If  his  judgment  was  wrong  with  respect 
M.  &  S.  Vol.  IV.— 285. 


to  the  sufficiency  of  the  platform,  so 
was  that  of  the  workmen.  They  knew 
as  much  with  respect  to  the  safety  of 
the  place  where  they  stood  as  he  did. 
None  of  the  masons  suggested  to  any 
one  that  the  scaffold  was  unsafe.  What- 
ever was  said  on  that  subject  was  by 
one  of  the  plumbers  when  he  saw  the 
men  using  their  scaflfold.  If,  under 
these  circumstances,  the  foreman  had 
refused  or  declined  to  interfere  with 
what  had  been  done  by  the  workmen, 
and  he  trusted  to  their  judgment,  it  was 
not  such  negligence  as  to  charge  the  de- 
fendants with  the  result  of  the  accident. 
It  was,  at  most,  but  an  error  of  judg- 
ment on  the  part  of  the  foreman  with 
respect  to  a  detail  of  the  work  in  which 
the  masons  were  engaged.  He  con- 
cluded, as  the  workmen  themselves  did, 
that  the  place  was  safe,  and  in  deter- 
mining that  question  they  were  all  co- 
servants." 

Bin  Hogan  v.  Field  (1887)  44  Hun, 
72,  the  action  was  held  to  be  barred  on 
the  first  of  these  grounds ;  but,  upon  the 
evidence,  the  other  two  would  appar- 
ently have  been  available  as  valid  de- 
fenses. 

6  It  cannot  be  said  that  a  detail  of. 
the  work  calling  for  the  selection  and 
application  of  devices  which  would  be 
deemed  sufficient  to  pull  a  large  tank 
containing  from  600  to  700  gallons  of 
water,  which,  from  its  position,  must 
also  plow  its  way  through  a  mound  of 
earth  and  roots  in  front  of  it,  can  prop- 
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1517.  [587]  Merely  transitory  perils,  master  not  bound  to  protect  the 

servant  against.— (See  also  §  1531,  post.) — A  form  of  expression 
"which  is  often  met  with  in  recent  cases,  particularly  in  Massachusetts,, 
is  that  there  can  be  no  recovery  where  "the  danger  to  which  the  plain- 
tiff was  exposed  was  merely  a  transitory  one,  existing  only  on  the- 
single  occasion  when  the  injury  was  sustained,  and  due  to  no  fault, 
of  plan  or  construction,  or  lack  of  repair,  and  to  no  permanent  defect 
or  want  of  safety  in  the  defendant's  works,  or  in  the  manner  in  which 
they  had  been  ordinarily  used."  ^  Or,  as  the  rule  has  also  been  enun- 
ciated, "the  absolute  obligation  of  an  employer  to  see  that  due  care  is 
used  to  provide  safe  appliances  for  his  workmen  is  not  extended 
to  all  the  passing  risks  which  arise  from  short-lived  causes."  * 

1518.  [588]  Dangers  caused  by  the  progress  of  the  work,  master  not 
bound  to  protect  servant  against. — One  special  application  of  the  gen- 
eral conception  underlying  the  rule  stated  in  the  preceding  section  is. 
that,  where  the  work  is  of  such  a  character  that,  as  it  progresses,  the 
environment  of  the  servant  must  necessarily  undergo  frequent  chan- 
ges, the  master  is  not  bound  to  protect  the  servants  engaged  in  it 
against  the  dangers  resulting  from  those  changes.^       The  cases  in 


erly  be  left  to  the  judgment  of  a  fellow 
servant,  but  such  an  undertaking  must 
be  supervised  by  the  master.  Bailey  v. 
Cascade  Timber  Go.  (1903)  32  Wash. 
319,  73  Pac.  385,  second  appeal  (1904) 
35  Wash.  295,  77  Pac.  377. 

^Meehan  v.  Speirs  Mfg.  Co.  (1899) 
172  Mass.  375,  52  N.  E.  518. 

The  term  "transitory  danger"  was 
used  in  Eddleman  v.  Pennsylvania  Co. 
(1909)  223  Pa.  318,  72  Atl.  557,  as 
designating  the  dangers  due  to  the  oc- 
casional negligence  of  fellow  servants. 

The  master  is  not  an  insurer  against 
the  negligent  transitory  act  of  a  work- 
man who  uses  an  admittedly  safe  ap- 
pliance in  a  negligent  manner.  Wick- 
ham  v.  Detroit  United  B.  Co.  (1910) 
160  Mich.  277,  —  L.R.A.(N.S.)  — ,  136 
Am.  St.  Rep.  436,  125  N.  W.  22. 

Where  a  corporation  uses  reasonable 
effort  and  precaution  to  furnish  a  safe 
place  for  its  servant  to  work,  and  fit 
and  proper  tools  and  appliances  to 
work  with,  and  reasonable  care  is  taken 
to  provide  competent  coemployees,  it  is 
under  no  duty  to  notify  such  servant 
of  transitory  dangers  arising  out  of  the 
performance  of  a  mere  detail  of  the 
work,  which  may  be  caused  by  acts  of 
a  fellow  workman.    E.  Van  Winkle  Gin 


&  Mach.  Go.  V.  Brooks  (1911)  29  Okla. 
351,  116  Pac.  908   (Syllabus  by  court). 

zWhittakerT.  Ben  (1897)  167  Mass.. 
588,  46  N.  E.  121,  per  Holmes,  J. 

The  phrase  is  also  used  in  Haskell  & 
B.  Car  Co.  v.  Prxezdziankowski  (1908) 
170  Ind.  1,  14  L.R.A.(N.S.)  972,  127 
Am.  St.  Rep.  352,  83  N.  E.  626;  and  in 
Cleveland,  C.  C.  &  St.  L.  R.  Go.  v.  Foland 
(1910)  174  Ind.  417,  92  N.  E.  165, 
denying  rehearing  (1910)  174  Ind.  411,. 
91  N.  E.  594. 

1  Where  the  place  as  it  stands  when 
the  work  begins  is  perfectly  safe,  and 
the  danger  can  only  arise  as  the  work 
progresses,  and  be  caused  by  the  work 
done,  it  is  not  the  duty  of  the  employer 
to  stand  by  during  the  progress  of  the 
work,  to  see  when  a  danger  arises.  It. 
is  sufficient  if  he  provides  against  such 
dangers  as  may  possibly  or  probably 
arise,  and  gives  the  workmen  the  means, 
of  protecting  themselves.  Durst  v.  Car- 
negie Steel  Co.  (1896)  173  Pa.  162,  SS 
Atl.  1102. 

The  duty  of  a  master  to  provide  his- 
servants  a  safe  place  in  which  to  work 
does  not  attach  "where  the  place  be- 
comes dangerous  in  the  progress  of  the 
work,  either  necessarily  or  from  the 
manner   in   which   the   work   is   done." 
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Cleveland,  C.  C.  d  St.  L.  R.  Co.  v. 
Broivn  (1896)  20  C.  C.  A.  147,  34  U.  S. 
App.  759,  73  Fed.  970. 

"The  employer's  obligation  towards 
an  employee  does  not  oblige  him  to  keep 
the  working  place  in  a  safe  condition 
at  every  moment  of  the  work,  so  far  as 
its  safety  depends  upon  the  due  per- 
formance of  the  work  by  fellow  serv- 
ants of  the  employee."  Baird  v.  Reilly 
(1899)  35  C.  C.  A.  78,  63  U.  S.  App. 
157,  92  Fed.  884. 

"It  makes  a  vast  difference  in  the 
question  of  the  liability  of  the  master 
whether,  when  a  servant  meets  with  an 
accident  from  a  defect  in  the  previous 
work,  occurring  through  the  negligence 
of  a  servant  engaged  in  its  construction, 
the  negligence  is  to  be  deemed  as  aris- 
ing from  a  failure  to  provide  a  safe 
place,  or  as  negligence  in  the  general 
enterprise  in  the  prosecution  of  which 
all  the  workmen  are  engaged.  If  the 
first,  the  master  is  liable,  even  though 
the  negligence  is  that  of  a  servant;  be- 
cause the  duty  is  that  of  the  master.  If 
the  second,  it  is  the  negligence  of  a  co- 
servant,  and  the  master  is  not  liable  for 
it."  Stourbridge  v.  Brooklyn  City  R. 
Co.  (1896)  9  App.  Div.  129,  41  N.  Y. 
Supp.  128. 

The  rule  that  a  master  is  bound .  to 
furnish  his  servant  a  safe  place  in  which 
to  do  his  work  does  not  apply  "where 
the  prosecution  of  the  work  itself  makes 
the  place  and  creates  its  dangers." 
O'Connell  v.  Clark  (1897)  22  App.  Div. 
466,  48  N.  Y.  Supp.  74. 

The  rule  that  the  duty  of  furnishing 
and  maintaining  a  safe  place  and  safe 
appliances  is  non-delegable  "cannot  ap- 
ply to  a  condition  of  dangers  brought 
about  by  the  negligent  acts  of  a,  servant 
or  a  fellow  servant,  for  whose  acts  he 
is  responsible,  nor  to  the  hazards  and 
dangers  arising  from  the  employment, 
and  belonging  to  the  peculiar  occupation 
in  which  the  servant  is  engaged,  and 
which  he  assumed  when  he  entered  the 
master's  service."  Anderson  v.  Daly 
Min.  Co.  (1897)  16  Utah,  28,  50  Pac. 
815. 

The  mere  fact  that  a  place  where  a 
servant  is  working  is  rendered  tempo- 
rarily unsafe  in  the  execution  of  the 
details  of  the  service  does  not,  alone, 
make  it  the  duty  of  the  master  to  be 
present  in  person,  or  by  representative, 
to  protect  the  servant  from  harm.  Dill 
V.  Marmon  (1905)  164  Ind.  507,  69 
L.R.A.  163,  73  N.  E.  67. 


The  common-law  doctrine  of  the  duty 
of  thfe  master  to  furnish  his  servant 
with  a  reasonably  safe  place  to  work, 
which  cannot  be  devolved  upon  a  fel- 
low servant  so  as  to  relieve  the  mas- 
ter, does  not  apply  in  favor  of  a  mem- 
ber of  a  gang  of  workmen  whose  duty 
it  was  to  enter  a  portion  of  a  trench 
in  course  of  construction,  after  a  blast 
had  been  fired  by  a  preceding  gang,  and 
assist  in  removing  broken  stone,  who 
was  injured  by  the  fall  of  some  loose 
earth  from  the  sides  of  the  trench. 
Citrone  v.  O'Rourke  Engineering  Gonstr. 
Co.  (1907)  188  N.  Y.  339,  19  L.R.A. 
(N.S.)    340,   80  N.  E.   1092. 

A  master  who,  in  operating  an  elec- 
trical plant,  furnishes  a  working  place 
in  which  the  appliances  to  be  used  are 
in  themselves  as  safe  as  can  reasonably 
be  expected,  and  the  wiring  for  carry- 
ing current  may  be  made  absolutely 
safe  for  employees  required  to  be  about 
it,  if  the  current  is  turned  off  from  it, 
is  not  liable  for  injury  to  an  employee 
who  comes  in  contact  with  a  live  wire, 
if  the  failure  to  turn  off  the  current 
was  the  act  of  a  foreman  who  had  been 
charged  with  the  duty,  but  who  was  a 
mere  fellow  servant  of  the  injured  per- 
son in  the  operation  of  the  details  of 
the  work.  Bridges  v.  Los  Angeles  P. 
R.  Co.  (1909)  156  Cal.  492,  25  L.R.A. 
(N.S.)    914,  105  Pac.  586. 

The  duty  of  caring  for  the  safety  of 
a  place  or  of  machinery,  in  cases  in 
which  the  work  which  the  servants  are 
employed  to  do  necessarily  changes  the 
character  of  the  place  or  of  the  ma- 
chinery as  to  safety  as  the  work  pro- 
gresses, is  the  duty  of  the  servants  to 
whom  the  work  is  intrusted,  and  it  is 
not  the  duty  of  the  master.  American 
Bridge  Co.  v.  Seeds  (1906)  11  L.R.A. 
(N.S.)  1041,  75  C.  C.  A.  407,  144  Fed. 
605. 

The  common-law  doctrine  of  the  duty 
of  the  master  to  furnish  his  servant 
with  a  reasonably  safe  place  to  work, 
which  cannot  be  devolved  upon  a  fel- 
low servant  so  as  to  relieve  the  master, 
does  not  apply  in  favor  of  an  employee 
injured  while  engaged  with  fellow  serv- 
ants under  a  competent  foreman,  in  a 
detail  of  the  work  of  removing  a  bank 
of  earth  and  gravel,  by  the  fall  of  an 
overhanging  ledge,  which  was  the  condi- 
tion of  the  day  of  the  accident,  and  not 
a  condition  that  had  previously  existed. 
Russell  V.  Lehigh  Valley  R.  Co.  (1907) 
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which  this  principle  is  most  usually  applied  are  those  involving  the 
various  kinds  of  construction  work.* 

188  N.  Y.  344,  19  L.R.A.(N.S.)  344,  81  house,  C.  K.  &  Co.    (1907)    11  L.R.A. 

N.  E.  122.  (N.S.)    684,  81  C.  C.  A.  338,  152  Fed. 

"Where    the    dangers    of    a   working  120;    Westinghouse,    C.    K.    &    Co.    v. 

place  are  created  by  the  servants  them-  Callaghcm  (1907)   19  L.R.A. (N.S.)   361, 

selves,     including     the     foreman,     and  83  C.  C.  A.  669,  155  Fed.  397;  Morgan 

changed  from  time  to  time  in  the  due  Constr.  Co.  v.  Frank  (1908)  86  C.  C.  A. 

course  of  operations,  the  safe-place  rule  168,    158    Fed.    964;    Pre    v.    Standard 

does  not  apply."    Knudsen  v.  La  Crosse  Portland  Cement  Co.  (1908)  9  Oal.  App. 

Stone    Co.     (1911)     145    Wis.    394,    33  591,    100    Pac.    122;     Poorman    Silver 

L.R.A.(N.S.)   223,  130  N.  W.  519.  Mmes   v.   Bryant    (1905)    34   Colo.   49, 

An  employer  can  delegate  to  a  serv-  81  Pac.  256;   Maloney  v.  Florence  &  C. 

ant  whom  he  believes  to  be  competent  C.  R.  Co.  ( 1907 )  39  Colo.  384,  19  L.R.A. 

his  duty  to  take  reasonable  means  to  (N.  S.)    348,  121  Am.  St.  Rep.  180,  89 

safeguard   the  employees  while   in   the  Pac.  649,  12  Ann.  Cas.  621;   American 

work  of  demolishing  a  building,  and  if  Bridge  Co.  v.   Valente    (1909)    7  Penn. 

such   servant   is   negligent,   the   master  (Del.)     370,     73     Atl.     400,     reversing 

is  not  liable.     Carlos  v.  Congested  Dis-  (1907)  6  Penn.  (Del.)  556,  73  Atl.  395; 

tricts  Board  [1908]  2  I.  R.  91.  Montgomery  v.  Robertson    (1907)    229 

A  master  cannot  be  held  to  make  a  111.  466,   82  N.  E.  396;   F.  J.   McCain 

gravel  pit  safe  for  employees  from  mo-  Co.  v.   Kingsley    (1906)    126   111.   App. 

ment  to  moment,  when  the  natural  sup-  165 ;  United  States  Cement  Go.  v.  Koch 

port   of   the   bank   is   being   constantly  (1908)  42  Ind.  App.  251,  85  N.  E.  490; 

removed,  and  where  the  changing  con-  Cleveland,    C.    C.   &    St.    L.   R.    Co.    v. 

ditions  must  be  watched  and  provided  Poland   (1909)   —  Ind.  App.  — ,  88  N. 

against    by     the     laborers    themselves.  E.    787;    Strepanski   v.    Grand    Rapids 

Montgomery  v.   Robertson    (1907)    229  Plaster  Co.    (1910)    162  Mich.  696,  127 

111.  466,  82  N.  E.  396.  N.   W.  706    (servant  breaking  gypsum 

In   Petaja  v.   Aurora  Iron  Min.   Co.  and  loading  it  onto  ears  in  a  mine)  ; 

(1896)    106  Mich.   463,   32  L.R.A.   435,  Sham    v.    New    Year    Gold    Mines    Co. 

58   Am.   St.   Rep.   505,   64   N.   W.   335,  (1904)  31  Mont.  138,  77  Pac.  515  (min- 

66  N.  W.  951,  the  court  commented  upon  ing)  ;   Russell  v.  Lehigh  Valley  R.   Co. 

the  failure  of  counsel  to  cite  any  cases  (1907)    188  N.  Y.  344,  19  L.R.A.(N.S.) 

supporting  the  theory   of  the   plaintiff  344,  81  N.  E.  122;  Shatrau  v.  Sullivan 

"that  a  master  is  obliged  to  make  safe  (1911)    201   N.  Y.   567,   94  N.   B.   609, 

the  place  which  the  servant  makes  and  reversing  (1909)  134  App.  Div.  991,  119 

occupies  as  a  means  of  doing  his  work,  N.  Y.   Supp.  1144;   Belt   v.   Henry  Du 

or  which  results  as  an  incident  of  the  Bois'  Sons  Co.  (1904)  97  App.  Div.  392, 

work,  although  it  necessitates  his  pres-  89    N.    Y.    Supp.    1072;    King   v.   Ford 

ence  in  a  place  to  a  greater  or  less  de-  (1907)    121  App.   Div.  404,   106  N.  Y. 

gree    unsafe;"    and    asked:      "In    such  Supp.   50;   Stewart  v.  Binkle  Iron  Co. 

cases,   must  the  master   stay  with,   or  (1910)    141  App.  Div.   224,   125   N.  Y. 

follow  up,  the  servants,  to  be   certain  Supp.  1073;  Eeiser  v.  Cincinnati  Abat- 

that  they  make  the  place  safe,  so  that  toir  Co.   (1910)   141  App.  Div.  400,  126 

they  or  some  of  them  be  not  injured  ?"  N.  Y.  Supp.  265.     And  see  Dawkins  v. 

In  another  case  a  contract  is  drawn  Keystone  Granite  Co.    (1906)    74  S.  C. 

between  permanent  conditions  and  con-  419,  54  S.  E.  604;  Missouri,  K.  &  T.  R. 

ditions  in  the  place  of  work  created  by  Co.  v.  Romans    (1909)    103  Tex.  4,  121 

the  workmen  themselves,  as   the  work  S.   W.   1104;    Armour  &   Co.  v.  Dumas 

progresses,  which  are  continually  chang-  (1906)   43  Tex.  Civ.  App.  36,  95  S.  W. 

ing  in  the  course  of  the  work.     Foley  710;   Adams  v.  Consumers'  Lignite  Co. 

V.  Brooklyn  Gaslight  Co.  (1896)  9  App.  (1911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 

Div.  91,  41  N.  Y.  Supp.  66.  1178;    Mercer    v.    Lloyd    Transfer    Co. 

Other  cases  illustrating  the  principle  (1910)    59    Wash.    560,    110    Pac.    389 

embodied  in  the  text  are:   Fournier  v.  (loading  steel  plates  on  a  truck). 

Pike   (1904)    128  Fed.  991;  Florence  &  Compare  also  §  1515,  note  7,  ante. 

C.  C.  R.  Co.  V.  Whipps  (1905)  70  C.  C.  8  "The  obligation  of  a  master  to  pro- 

A.  443,  138  Fed.  13;  Kreighv.  Westing-  vide  reasonably  safe  places  and  struo- 
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It  should  be  observed  that  in  some  eases  of  this  class  the  element 
of  a  fellow  servant's  negligence  is  not  involved  at  all,  and  recovery  is 
denied  on  the  broad  ground  that  there  is  no  breach  of  duty  on  the 
master's  part.* 

1519.  [589]  Preparation  or  care  of  instrumentalities,  master  not  re- 
sponsible for,  where  these  functions  are  a  part  of  the  work  to  be  done. — 
(See  also  subtitle  C,  post.) — The  cases  determined  by  the  conception 
adverted  to  in  the  preceding  section  often  involved  facts  which  may 
also  be  discussed  with  relation  to  the  principle  that  the  master  is  not 
liable  as  for  negligence  in  failing  to  provide  or  maintain  safe  instru- 
mentalities in  any  case  where  the  preparation  or  care  of  these  in- 
strumentalities constitutes  a  part  of  the  work  which  the  injured  serv- 
ant or  his  coemployees  undertook  to  do.^    Both  aspects  of  the  master's 


tures  for  his  servants  to  work  upon 
does  not  impose  upon  him  the  duty,  as 
towards  them,  of  keeping  a  building 
which  they  are  employed  in  erecting  in 
a  safe  condition  at  every  moment  of 
their  work,  so  far  as  its  safety  depends 
upon  the  due  performance  of  that  work 
by  them  and  their  fellows."  Armour  v. 
Hahn  (1884)  111  U.  S.  313,  28  L.  ed. 
440,  4  Sup.  Ct.  Rep.  433.  See  Schneider 
V.  American  Bridge  Co.  ( 1908 )  31  App. 
D.  C.  420,  citing  Armour  Case. 

"The  duty  of  a  master  to  furnish  a 
safe  place  for  the  performance  of  work 
does  not  require  it  to  keep  that  place 
safe  under  the  constantly  changing  con- 
ditions which  the  performance  of  such 
a  work  as  the  construction  of  a  sewer 
necessitates."  Minneapolis  v.  Lundin 
(1893)  7  C.  C.  A.  344,  19  U.  S.  App. 
245,  58  Fed.  525. 

See  also  Durst  v.  Carnegie  Steel  Go. 

(1896)  173  Pa.  162,  33  Atl.  1102;  Don- 
nelly V.  Booth  Bros,  d  H.  I.  Granite  Co. 

(1897)  90  Me.  Ill,  37  Atl.  874;  Streh- 
lau  v.  John  Schroeder  Lumber  Co. 
(1910)    142  Wis.  215,  125  N.  W.  429; 

Schneider  v.  Philadelphia  Quartz  Go. 
(1908)  220  Pa.  548,  69  Atl.  1035  (fel- 
low servant  removed  some  of  the  boards 
of  a  scaflFold)  ;  and  the  cases  cited  in 
subtitle  C  of  this  chapter. 

3  Thus  it  has  been  held  that  the  dan- 
ger to  workmen  walking  on  the  keelson 
of  a  barge  which  they  were  engaged  in 
unloading,  owing  to  the  rounding  top 
thereof,  is  not  one  for  which  the  master 
is  responsible,  as  it  is  a  condition  which 
the  workmen  create  as  the  work  pro- 
gresses   and    the    keelson    is    exposed. 


Foley  V.  Brooklyn  Gaslight  Co.   (1896) 
9  App.  Div.  91,  41  N.  Y.  Supp.  66. 

So,  a  master  is  not  liable  as  for  a 
failure  to  furnish  a  safe  place  of  work, 
where  he  ordered  the  injured  servant  to 
push  a  draft  of  bales,  which,  while  it 
was  being  hoisted,  had  caught  in  the 
coamings  of  a  hatch,  and  one  of  the 
bales  fell  on  the  servant.  O'Connell  v. 
Clark  (1896)  6  App.  Div.  33,  39  N.  Y. 
Supp.  454  (1897)  22  App.  Div.  466,  48 
N.  Y.  Supj).  74. 

1  In  Robinson  v.  George  F.  Blake  Mfg. 
Co.  (1887)  143  Mass.  528,  10  N.  E.  314, 
the  court  thus  criticised  an  instruction: 
"It  is  not  a  universal  rule  of  law  that 
an  implied  duty  rests  upon  an  employer 
to  furnish  suitable  means,  machines, 
implements,  and  instrumentalities  for 
doing  his  work.  This  may  depend  on 
the  nature  of  the  employment  and  the 
circumstances  of  the  case.  The  natural 
inference  from  these  might  be  that  the 
servant  or  person  employed  was  to  fur- 
nish his  own  tools  and  appliances.  Or 
the  nature  of  the  work  to  be  done  might 
be  such  that  it  would  be  natural  and 
reasonable  to  infer  that  both  parties 
understood  that  the  servant  should  pro- 
cure whatever  might  prove  to  be  needed, 
according  to  his  own  judgment,  as  a 
part  of  his  employment.  If  a  person  is 
employed  to  do  a  piece  of  work  himself, 
with  the  understanding  that  he  shall 
procure  such  means,  materials,  or  im- 
plements as  he  finds  to  be  needed,  and 
if  he  enters  upon  the  execution  of  the 
work  and  procures  insufficient  or  defect- 
ive means,  materials,  or  implements,  it 
might  be  found  that  the  master  did  not 
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nonliability  are  sometimes  associated  closely  together,  as  where  a 
court  speaks  of  a  place  in  which  conditions  are  constantly  changing, 


assume  any  responsibility  to  such  serv- 
ant for  the  suificiency  or  quality,  even 
though  he  vpas  to  pay  for  them.  Nor 
is  the  case  necessarily  different  if  the 
person  so  employed  is  authorized  to  en- 
gage others  to  help  him  do  the  vrork, 
as  well  as  to  procure  means  and  appli- 
ances. If,  for  example,  the  work  to  be 
done  with  the  use  of  a  simple  fulcrum- 
ing  of  a  heavy  article,  which  could  be 
done  with  the  use  of  a  simple  fulcrum 
and  lever,  and  the  employer's  foreman, 
in  charge  of  the  work,  should  be  left  to 
provide  them  at  the  place  where  the 
work  was  to  be  done,  and  he  should 
take  a  common  stone  for  the  fulcrum 
and  a  piece  of  scantling  or  a  rail  from  a 
neighboring  fence  for  the  lever,  and  the 
stone  should  roll,  or  the  lever  break, 
and  one  of  the  men  engaged  in  the  work 
should  be  hurt  thereby,  a  jury  would 
naturally  find  that  such  selection  of 
materials  and  appliances  was  a  part  of 
the  work  to  be  done,  and  not  within 
the  implied  duty  and  undertaking  of  the 
employer," 

I  "The  rule  that  the  master  must  pro- 
vide a  safe  place  for  work  only  applies 
■where  the  work  and  the  place  are  not 
connected;  where  the  work  is 'not  in  the 
construction  of  the  place."  Stourbridge 
V.  Brooklyn  City  R.  Co.  (1896)  9  App. 
Div.  129,  41  N.  Y.  Supp.  128. 

"A  distinction  has,  however,  been 
made,  so  that  where  it  appeared  that  as 
a  part  of  or  an  incident  to  the  work 
which  the  employee  was  to  do,  such  em- 
ployee was  required  to  erect  a  scaffold 
or  other  appliance  necessary  to  do  the 
work,  neglect  in  the  erection  of  such 
scaffold  was  not  a  neglect  to  perform  a 
duty  that  the  employer  owed  to  his  em- 
ployee." Richards  v.  Bayes  (1897)  17 
App.  Dlv.  422,  45  N.  Y.  Supp.  234. 

"The  rule  that  a  master  must  furnish 
suitable  tools  and  appliances  and  a  safe 
place  to  work  is  qualified  by  another, — 
that  where  the  master  furnishes  suit- 
able appliances,  and  the  duty  to  adjust 
them  properly  to  work  of  a  temporary 
character  is  neglected  by  a  workman 
whose  business  it  is  to  attend  to  that 
detail,  the  master  is  not  liable  to  a  fel- 
low workman  injured  by  that  neglect." 
mvver  V.  Hall  (1897)  21  Misc.  452,  47 
N.  Y.  Supp.  630. 

"We  shall  not  attempt  to  do  what  no 


court  has  yet  been  able  to  do,  viz.,  to 
formulate  a  statement  of  the  rule  that 
will  furnish  a  test  by  which  to  deter- 
mine every  case;  but  we  may  suggest 
that,  in  our  opinion,  an  important  con- 
sideration, often  overlooked,  is  whether 
the  structure,  appliance,  or  instrumen- 
tality is  one  which  has  been  furnished 
for  the  work  in  which  the  servants  are 
to  be  engaged,  or  whether  the  furnish- 
ing and  preparation  of  it  is  itself  part 
of  the  work  which  they  are  employed 
to  perform.  If  it  be  the  latter,  then, 
as  is  well  settled  by  our  own  decisions, 
the  master  is  not  liable."  Fraser  v. 
Red  River  Lurnber  Go.  (1891)  45  Minn. 
235,  47  N.  W.  785. 

The  rule  as  to  non-delegable  duties 
does  not  apply  to  a  case  "where  several 
persons  are  employed  to  do  certain 
work,  and  by  the  contract  of  employ- 
ment, either  express  or  implied,  the 
employees  are  to  adjust  the  appliances 
by  which  the  work  is  to  be  done." 
Bums  V.  Sermett  (1893)  99  Cal.  363, 
33  Pac.  916. 

A  tagman  whose  duty  it  is  to  give 
notice  when  a  stone  is  to  be  swung  on 
a  derrick,  and  to  sharpen  the  "dogs" 
which  grasp  the  stone,  to  adjust  the 
"dogs"  on  the  stone,  and  to  see  that 
holes  are  made  in  the  stone  in  which 
the  "dogs"  are  inserted,  is  a  mere  fel- 
low servant  of  the  other  men  in  the 
quarry.  O'Neal  v.  Clydesdale  Stone  Co. 
(1904)  207  Pa.  378,  56  Atl.  929. 

One  whose  duty  it  is  to  do  the  black- 
smith work  necessary  upon  the  imple- 
ments used  in  the  construction  of  a 
manufacturing  plant  is,  in  making  a 
link  for  the  chain  used  to  hold  in  posi- 
tion the  box  of  a  dump  car,  a  fellow 
servant  of  one  engaged  in  operating  the 
car,  so  that  the  common  employer  is 
not  liable  for  injury  to  the  latter 
through  insufficiency  of  the  link  made 
by  the  former.  Buck  v.  New  Jersey 
Zinc  Co.  (1902)  204  Pa.  132,  60  L.E.A. 
453,  53  Atl.  740. 

To  the  same  effect  see  the  following 
cases :  Beesley  v.  P.  W.  Wheeler  &  Co. 
(1894)  103  Mich.  196,  27  L.R.A.  266, 
61  N.  W.  658;  Retaja  v.  Aurora  Iron 
Min  Co.  (1896)  106  Mich.  469,  58  Am. 
St.  Rep.  505,  32  L.R.A.  438,  66  N.  W. 
951,  affirming  on  rehearing  106  Mich. 
463,  32  L.R.A.  435,-  58  Am.  St.  Rep.  508, 
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and  of  which  the  furnishing  and  preparation  was  in  itself  part  of  the 
work  the  employees  were  required  to  perform.* 

The  consideration  of  this  principle  from  a  slightly  different 
.standpoint  yields  the  rule  that  it  is  always  a  condition  precedent  to 
the  exemption  of  the  master  from  liability  that  the  operations  which 
were  the  immediate  cause  of  the  injury  were  a  part  of  the  regular 
■duties  of  the  servants  themselves.^ 

1520.  [590]  Negligent  use  of  safe  appliances  by  fellow  servant,  mas- 
ter not  responsible  for. — (See  also  subtitle  B,  post.) — Another  ground 
of  distinction  adverted  to  by  the  courts  is  based  upon  the  theory  that 
the  master,  while  responsible  for  intrinsic  defects  in  the  instrumen- 
talities, which  would  not  have  existed  if  the  servants  intrusted  with 
the  functions  of  supplying  or  maintaining  them  had  exercised  proper 
■care,  cannot  be  held  liable  for  injuries  caused  by  the  manner  in  which 
the  servants  use  those  instrumentalities  for  the  performance  of  their 
work.^     That  is  to  say,  the  master  is  deemed  to  have  performed  his 


•64  N.  W.  335;  Sims  v.  American  Steel 
Barge  Go.  (1894)  56  Minn.  68,  45  Am. 
St.  Rep.  451,  57  N.  W.  322;  Marsh  v. 
Herman  (1891)  47  Minn.  537,  50  N.  W. 
■611;  Callan  v.  Bull  (1896)  113  Cal. 
593,  45  Pac.  1017;  Hansell-Elcoch 
Foundry  Go.  v.  Glark  (1904)  115  111. 
App.  209,  affirmed  in  (1905)  214  111. 
399,  73  N.  E.  787;  Langdon-Greasy  Go. 
V.  Rouse  (1903)  24  Ky.  L.  Rep.  2095, 
72  S.  W.  1113 ;  Brundige  v.  Dodge  Mfg. 
Go.  (1903)  183  Mass.  100,  66  N.  E. 
604;  Litchfield  v.  Buffalo,  R.  do  P.  R. 
Go.  (1902)  73  App.  Div.  1,  76  N.  Y. 
Supp.  80;  McDonough  v.  Glonbroch 
meam  Boiler  Go.  (1906)  113  App.  Div. 
432,  99  N.  y.  Supp.  263  (iron  gallery 
around  steam  boiler  fell  as  plaintiff  was 
working  on  it)  ;  and  the  cases  cited  in 
subtitle  C  of  this  chapter. 

This  rule  never  applies  where  the 
defects  existed  in  the  instrument  as 
originally  furnished.  Foster  v.  THew 
York,  N.  H.  d  H.  R.  Go.  (1904)  187 
Mass.  21,  72  N.  E.  331. 

a  Goal  &  Min.  Go.  v.  Clay  ( Gonsolidat- 
«d  Goal  &  Min.  Go.  v.  Floyd)  (1894)  51 
Ohio  St.  542,  25  L.R.A.  848,  38  N.  E. 
€10. 

3  McOinty  v.  Athel  Reservoir  Co. 
(1892)  155  Mass.  183,  29  N.  E.  510; 
Sielm  V.  Western  Oranite  Contracting 
Co.  (1905)  94  Minn.  169,  102  N.  W. 
384    (preparation  of  blast). 

The  rule  as  to  the  master's  duty  in 
respect  to  keeping  the  place   of  work 


safe  does  not  control  where  the  person 
injured  is  himself  to  perform  the  duty 
of  keeping  the  place  in  a  safe  condi- 
tion. Newport  Neu^s  Pub.  Go.  v.  Beau- 
meister  (1906)  104  Va.  744,  52  S.  E, 
627. 

1  The  duty  of  the  master  "does  not 
extend  so  far  as  to  require  of  him  that 
he  should  be  responsible  for  the  negli- 
gence of  his  servants,  if  of  competent 
skill  and  experience,  in  using  or  man- 
aging the  means  and  appliances  placed 
in  their  hands  in  the  course  of  their 
employment,  if  tliey  are  neither  defect- 
ive nor  insufficent."  Snow  v.  Housa- 
tonic  R.  Go.  (1864)  8  Allen,  441,  85 
Am.  Dec.  720. 

"For  the  management  of  his  ma- 
chinery and  the  conduct  of  his  servants 
a  master  is  not  responsible  to  their  fel- 
low servants."  Gilman  v.  Eastern  R. 
Go.  (1866)  13  Allen,  433,  90  Am.  Dec. 
210. 

"The  master  has  done  his  whole  duty 
when  he  supplies  the  proper  appliances, 
the  care  and  use  of  which  must  be  neces- 
sarily intrusted  to  his  servants.  Jones 
V.  Granite  Mills  (1878)  126  Mass.  84, 
30  Am.  Rep.  661. 

A  master  is  not  liable  for  acts  "inci- 
dental to  the  management  and  use  of 
the  appliances  furnished.".  McKinnon 
V.  Norcross  (1889)  148  Mass.  533,  3 
L.R.A.  320,  20  K.  E.  183. 

"One  line  of  distinction  between  vice 
principals    and    coemployees    is   in   the 
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whole  duty,  -where  he  has  supplied  an  instrumentality  which  is  reas- 
onably safe  if  it  is  carefully  used  by  the  fellow  servants  of  the  in- 
jured person.*  Or,  in  other  words,  where  an  appliance  is  reasonably 
safe  to  operate,  and  its  operation  necessarily  rests  upon  the  care,  in- 
telligence, and  fidelity  of  the  fellow  servants  of  the  person  injured, 
the  master  will  not  be  held  responsible  for  an  accident  the  nature  of 
which  indicates  that  it  must  have  been  due  to  the  manner  in  which  the 
appliance  was  operated  by  one  of  those  workmen.' 


duty,  in  one  instance,  to  supply  or  main- 
tain instrumentalities  of  the  service, 
and,  in  the  other,  of  using  the  instru- 
mentalities supplied."  Neutz  v.  Jack- 
son Bill  Goal  d  C.  Go.  (1894)  139  Ind. 
411,  38  N.  E.  324,  39  N.  E.  147. 

A  master  is  not  liable  for  the  "negli- 
gence of  those  engaged  with  the  plain- 
tiff in  making  use  of  a  place  admittedly 
safe."  Baron  v.  Detroit  d  C.  Steam 
Nav.  Go.  (1892)  91  Mich.  585,  52  N.  W. 
22. 

"It  is  no  part  of  the  duty  of  the 
master  to  direct  workmen  in  the  use 
of  the  tools  with  which  they  perform 
their  work."  Eussey  v.  Coger  (1889) 
112  N.  Y.  614,  3  L.R.A.  559,  8  Am.  St. 
Rep.   787,   20   N.   E.   556. 

"The  line  of  demarcation  here  between 
the  absolute  duty  of  the  master  and  the 
duty  of  the  servants  is  the  line  that  sep- 
arates the  work  of  construction,  prep- 
aration, and  preservation  from  the  work 
of  operation.  Is  the  act  in  question 
work  required  to  construct,  to  prepare, 
to  place  in  a  safe  location,  or  to  keep 
in  repair  the  machinery  furnished  by 
the  employer?  If  so,  it  is  his  personal 
duty  to  exercise  ordinary  care  to  per- 
form it.  Is  the  act  in  question  required 
to  properly  and  safely  operate  the  ma- 
chinery furnished,  or  to  prevent  the  safe 
place  in  which  it  was  furnished  from 
becoming  dangerous  through  its  negli- 
gent operation  ?  If  so,  it  is  the  duty  of 
the  servants  to  perform  that  act,  and 
they,  and  not  the  master,  assume  the 
risk  of  negligence  in  its  performance." 
St.  Louis,  I.  M.  d  8.  R.  Go.  v.  Needham 
(1894)  25  L.R.A.  833,  11  C.  C.  A.  56, 
27  U.  S.  App.  227,  63  Fed.  107. 

After  rejecting  the  theory  that  the 
negligent  use  of  materials  can  be,  in 
the  majority  of  cases,  a  breach  of  the 
master's  duty,  the  court  said:  "The 
true  idea  is  that  the  place  and  the  in- 
struments must  in  themselves  be  safe, 
for  this  is  what  the  master's  duty  fairly 


compels;  and  not  that  the  master  must 
see  that  no  negligent  handling  by  an 
employee  of  the  machinery  shall  create 
danger."  Boward  v.  Denver  &  R.  ff. 
R.  Go.   (1886)  26  Fed.  837. 

The  ordinary  use  of  machinery  and 
appliances  may  be  left  to  competent 
hands,  calling  for  no  attention  by  the 
master,  where  he  has  supplied  the  serv- 
ant with  suitable  machinery.  Stewart 
V.  International  Paper  Go.  (1901)  96 
Me.  30,  51  Atl.  237  (headnote  by  the 
court) . 

The  mere  fact  that  a  machine  or  ap- 
pliance may  become  dangerous  if  care- 
lessly used  is  not  a  test  of  the  master's 
liability.  Donohoe  v.  Lonsdale  Go. 
(1903)  25  R.  I.  187,  55  Atl.  326.  Sim- 
ilar language  was  used  in  Eagle  Brew- 
ing Co.  V.  Luckoimtz  (1907)  138  111. 
App.  131,  affirmed  in  (1908)  235  111. 
246,  85  N.  E.  213. 

In  Hard  v.  Vermont  &  G.  R.  Go. 
(1860)  32  Vt.  473,  the  court  adverts 
to  the  difference  between  the  master's 
obligation  as  to  equipping  and  as  to 
operating  a  railway. 

See  also  Smith  v.  Empire  Transp.  Co. 
(1895)  89  Hun,  588,  35  N.  Y.  Supp.  534. 

'i  Fowler  v.  Chicago  &  N.  W.  R.  Qo. 
(1884)  61  Wis.  159,  21  N.  W.  40; 
Bogan  v.  Smith  (1891)  125  N.  Y.  774, 
26  N.  E.  742. 

8  Dana  v.  Grown  Point  Iron  Go. 
(1893)  51  N.  Y.  S.  R.  238,  22  N.  Y. 
Supp.  455. 

As  between  master  and  servant,  the 
duty  of  so  using  a  reasonably  safe 
place,  of  so  operating  reasonably  safe 
machinery,  and  of  so  conforming  to 
an  established  and  reasonably  safe  meth- 
od of  work,  that  injury  will  not  be 
inflicted  negligently,  is  the  duty  of  those 
to  whom  the  work  is  intrusted,  and  is 
no  part  of  the  positive  duty  of  the  mas- 
ter. Portland  Gold  Min.  Go.  v.  Duke 
(1908)   90  C.  C.  A.  166,  164  Fed.  180. 
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The  cases  decided  on  this  theory  may  sometimes  involve  facts  which 
show  the  master  to  he  free  from  culpability  for  the  reason  that  the  in- 
strumentality in  question  was  applied  to  the  purpose  of  the  work  withr 
out  his  authority.     Compare  §  1497,  ad  flnem,  ante. 

ISTegligence  as  regards  the  use  of  instrumentalities  may,  it  is  clear, 
be  committed  in  one  of  the  following  ways.  It  is  often  difficult  to 
say  precisely  under  which  of  the  categories  the  delinquency  in  ques- 
tion should  be  classed,  but  in  practical  litigation  this  is  not  a  matter 
of  any  importance,  since  the  result  is  the  same,  whatever  may  be  the 
strictly  logical  designation  of  the  negligent  act. 

(1)  The  delinquent  coservant  may  have  handled  or  placed  a  safe 
instrumentality  so  carelessly  as  to  convert  it,  for  the  time  being,  into 
an  injurious  agency.* 

(2)  The  delinquent  may  have  created  the  abnormal  danger  by  his 
negligence  in  selecting  the  defective  instrumentality  from  the  stock 
of  materials  supplied.* 

(3)  The  delinquent  coservant  may  have  failed  to  use  the  instru- 
mentalities furnished,  and  so  created  the  abnormal  danger  which 
caused  the  injury.* 


4  See  the  cases  cited  above,  and  also 
the  following:  Cleveland,  C.  0.  <&  St. 
L.  R.  Co.  V.  Brown  (1896)  20  C.  C.  A. 
147,  34  U.  S.  App.  759,  73  Fed.  970; 
Peirce  v.  Kile  (1897)  26  0.  C.  A.  201, 
63  U.  S.  App.  891,  80  Fed.  865;  The 
Queen  (1889)  40  Fed.  694;  McDermott 
V.  Boston  (1882)  133  Mass.  349;  Trcka 
V.  Burlington,  C.  B.  &  W.  R.  Go.  (1896) 
100  Iowa,  205,  69  N.  W.  422;  Worheide 
V.  Missouri  Car  &  Foundry  Co.  (1888) 
32  Mo.  App.  367;  McLaughlin  v.  Cam- 
den Iron  Works  (1897)  60  N.  J.  L.  557, 
38  Atl.  677 ;  Tilley  v.  Rockinham  County 
Light  (&  P.  Co.  74  N.  H.  316,  67  Atl. 
946;  Hall  v.  United  States  Canning  Co. 
(1902)  76  App.  Div.  475,  78  N.  Y. 
Supp.  617. 

"Any  machine  may  be  made  danger- 
ous if  wrongfully  or  negligently  used." 
Callaway  v.  Allen  (1894)  12  C.  C.  A. 
114,  24  U.  S.  App.  388,  64  Fed.  297. 

B  See  especially  the  cases  cited  in  § 
1535,  post,  and  the  following:  Callan 
V.  Bull  (1896)  113  Cal.  593,  45  Pac. 
1017;  Daley  v.  Boston  &  A.  R.  Co. 
(1888)  147  Mass.  101,  16  N.  E.  690; 
Young  v.  Boston  &  M.  R.  Co.  (1897) 
168  Mass.  219,  46  N.  E.  624;  Kennedy 
V.  Spring  (1893)  160  Mass.  203,  35  N. 
E.  779;  McKinnon  v.  Norcross  (1889) 
148  Mass.  533,  3  L.R.A.  320,  20  N.  E. 


183;  Fraser  v.  Red  River  Lumber  Co. 
(1891)  45  Minn.  235,  47  N.  W.  785; 
McGone  v.  Gallagher  (1897)  16  App. 
Div.  272,  44  N.  Y.  Supp.  697;  Moore  v. 
McNeil  (1898)  35  App.  Div.  323,  54 
N.  Y.  Supp.  956;  Guggenheim  Smelting 
Co.  V.  Flanigan  (1898)  62  N.  J.  L.  354, 
41  Atl.  844,  42  Atl.  145 ;  Willis  v.  Ore- 
gon R.  d  Nav.  Co.  (1884)  11  Or.  257, 
4  Pac.  121;  Ross  v.  Walker  (1891)  139 
Pa.  42,  23  Am.  St.  Rep.  160,  21  Atl. 
157,  159. 

"To  provide  these  supplies  (i.  e.,  new 
wicks)  for  use  was  the  master's  duty; 
to  take  them  as  they  were  needed  for 
use  was  the  servant's  duty."  Simpson 
V.  Central  Yermont  R.  Co.  (1896)  5 
App.  Div.  614,  39  N.  Y.  Supp.  464. 

6  See,  for  example,  Griffiths  v.  Gidlow 
(1858)  3  Hurlst.  &  N.  648,  27  L.  J. 
Exch.  N.  S.  404;  Cleveland,  C.  C.  d 
St.  L.  R.  Co.  V.  BroiLyi  (1896)  20  C.  C. 
A.  147,  34  U.  S.  App.  759,  73  Fed.  970; 
Kaare  v.  froy  Steel  d  Iron  Co.  (1893) 
139  N".  Y.  369,  34  N.  E.  901 ;  Hudson  v. 
Ocean  8.  S.  Co.  (1888)  110  N.  Y.  625, 
17  N.  E.  342;  Diwer  v.  Hall  (1897) 
21  Misc.  452,  47  N.  Y.  Supp.  630,  re- 
versing 20  Misc.  677,  46  N.  Y.  Supp. 
533;  McAndrevys  v.  Bums  (1876)  39 
N.  J.  L.  117  (omission  to  deliver  here)  ; 
Laporte  v.  Cook  (1899)  21  R.  I.  158,  42 
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(4)  The  delinquent  may  have  been  in  control  of  the  injured  serv- 
ant, and  caused  the  injury  by  giving  his  fellow  servants  some  direc- 
tion as  to  the  use  of  the  appliances,  or  by  sending  the  injured  servant 
to  v7ork  in  a  specially  dangerous  place  without  due  warning,  or  with  a 
positive  assurance  that  he  would  not  be  put  in  peril  by  complying  with 
the  order.' 

1521.  [591]  Rationale  of  doctrine  exempting  master  from  liability 
for  negligence  in  carrying  out  the  details  of  the  work. — Viewed  from 
the  standpoint  of  the  extent  of  a  master's  obligations  to  his  servant, 
the  doctrine  that  there  can  be  no  recovery  for  the  negligence  of  a  co- 
servant  in  respect  to  the  details  of  the  work  has  been  regarded  as  one 
deduced  ex  necessitate  rei}  It  seems  difficult,  however,  to  concede 
that  such  a  consideration  has  any  real  weight,  except  in  so  far  as  it 


Atl.  519,  and  the  cases  cited  in  §§  1534- 
1536,  post. 

The  duty  of  a  foreman  in  using  the 
means  and  appliances  provided  for  safe- 
ly and  properly  carrying  on  the  work 
is  that  of  a  servant  engaged  in  the 
same  business  with  the  plaintiff,  even 
if  he  acted  as  the  representative  of  the 
master  in  furnishing  such  means  and 
appliances.  Floyd  v.  Sugden  (1883) 
134  Mass.  563. 

'  See  HodgJcins  v.  Eastern  R.  Co. 
(1876)  119  Mass.  419;  Martin  v.  GU- 
cago  d  A.  R.  Go.  (1895)  65  Fed.  384; 
McBride  v.  Indianapolis  Frog  £  Smtoh 
Co.  (1892)  5  Ind.  App.  482,  32  N.  E. 
579;  Tully  v.  New  York  &  T.  S.  8.  Go. 
(1896)  10  App.  Div.  463,  42  N.  Y. 
Supp.  29;  Craig  v.  Chicago  &  A.  R. 
Co.  (1893)  54  Mo.  App.  523;  and  the 
cases  cited  in  §§  1526-1530,  post.  Com- 
pare also  §§  1359,  1371,  ante. 

1  "Some  of  the  details  must  neces- 
sarily rest  upon  the  intelligence  and 
care  of  the  servants."  Sullivan  v.  New 
York,  N.  H.  d  B.  R.  Co.  (1892)  62  Conn. 
209,  25  Atl.  711. 

"That  appellee  did  not  owe  to  appel- 
lant, as  its  employee,  under  the  circum- 
stances, the  legal  duty  to  support  the 
rims  in  question  by  the  hands  of  some 
one  of  its  agents  or  representatives  in 
the  manner  as  Huey  w.-s  doing  just  pre- 
vious to  the  accident,  is  certainly  evi- 
dent. If  it  could  be  said  to  be  charged 
with  that  duty,  then  every  corporation 
engaged  in  the  same  line  of  business  as 
it  was  would,  in  legal  contemplation, 
be  required  to  be  present  at  all  times 
and  places  at  its  factory  when  lumber, 


timber,  or  iron  or  other  heavy  material 
of  like  character  was  being  handled  or 
moved  by  some  of  its  employees,  and  by 
the  hands  of  such  agent  or  representa- 
tives prevent  such  iron,  timber,  or  lum- 
ber, or  other  material  connected  there- 
with from  slipping  and  falling  upon 
said  employees,  and  thereby  injuring 
them."  Bodges  v.  Standard  Wheel  Co. 
(1899)  152  Ind.  680,  686,  52  N.  E.  391, 
54  N.  E.  383. 

"When  proper  tools  and  appliances 
are  provided  upon  the  premises  for  the 
use  of  employees,  no  authority  can  be 
found  for  imposing  upon  the  employer 
the  further  duty  of  seeing  that  the  serv- 
ant does  not  select  from  among  a  num- 
ber of  appliances  the  one  not  adapted 
to  the  work  in  which  for  the  time  he 
may  be  occupied.  If  such  a  responsi- 
bility is  east  upon  the  master,  it  would 
be  necessary  in  his  protection  to  have 
an  alter  ego  to  attend  constantly  upon 
every  workman  in  his  service,  to  see 
that  he  did  not  use  an  implement  un- 
fitted for  his  work."  Guggenheim 
Smelting  Co.  v.  Flanigan  (1898)  62  N. 
J.  L.  354,  41  Atl.  844,  42  Atl.  145. 

In  a  Delaware  case  the  court  speaks 
of  a  "duty  ministerial  in  its  character 
and  of  executive  detail  in  the  opera- 
tion on  the  road  which  must,  of  neces- 
sity, be  vested  in  [and  trusted  to]  the 
faithfulness  of  the  employee."  Wheat- 
ley  V.  Philadelphia,  W.  &  B.  R.  Go. 
(1894)  1  Marv.  (Del.)  305,  30  Atl.  660. 

See  also  to  the  same  effect,  Kudik  v. 
Lehigh  Valley  R.  Co.  (1894)  78  Hun, 
492,  29  N.  Y.  Supp.  533 
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may  be  a  step  towards  the  conclusion  that  the  servant  assumes  the 
consequent  risks.  See  below.  Taken  by  itself  it  may  be. said  to  be 
■equally  potent  as  a  reason  for  insisting  that  the  master  should  be 
■chargeable  with  the  negligence  which,  under  the  arrangements  which 
ie  has  chosen  to  make  for  carrying  on  his  business,  he  knows  to  be 
•occasionally  inevitable.  Qui  sentit  commodum  idem  sentire  debet 
et  onus.  In  whatever  cloak  of  verbiage  it  may  be  wrapt  up,  a  doctrine 
having  no  more  solid  foundation  than  the  hypothesis  that  one  of  these 
inferences  rather  than  the  other  should  be  dravrai  from  the  existence  of 
the  conditions  adverted  to  is  merely  one  formulated  ex  cathedra-. 
Compare  remarks  at  the  end  of  §  1398,  ante. 

A  much  more  satisfactory  reason  for  absolving  the  master  from  lia- 
Ijility  for  negligence  of  this  description  is,  that  the  servant  is  charge- 
able with  an  assumption  of  such  risks  because  he  knows  them  to  be 
incident  to  the  performance  of  the  duties  voluntarily  undertaken  by 
iim.  This  is  equivalent  to  saying  that  in  cases  in  which  the  serv- 
ant's right  to  recover  is  denied  on  account  of  the  nature  of  the  injuri- 
■ous  act,  this  conclusion  is,  in  the  last  analysis,  referable  to  precisely 
the  same  elementary  conception  as  that  which  underlies  the  doctrine 
of  common  employment  itself.    See  §  1395,  ante.'^    In  this  point  of 

2  "The  master  is  not  responsible  for  authorities  refer  to  accidents  occurring 
the  negligent  performance  of  some  de-  during  the  progress  of  the  -work,  where 
tail  of  the  work  intrusted  to  the  serv-  the  servant  is  necessarily  aware  of  the 
ant,  whatever  may  have  been  the  grade  danger;  where  he  knows,  or  ought  to 
■of  the  servant  who  executes  such  detail,  know,  as  much  in  regard  to  the  safety 
If  it  is  the  work  of  the  servant,  and  of  the  place  where  he  is  called  to  work 
lie  volunteers  to  perform  it,  and  the  as  the  master;  to  cases  where  the  mas- 
master  is  not  at  fault  in  furnishing  ter  has  performed  his  duty  of  furnish- 
proper  materials,  there  is  no  breach  of  ing  and  maintaining  a  safe  place  for 
duty  on  the  part  of  the  latter."  "The  the  servant  to  perform  his  work  in,  and 
scaffolding  having  been  constructed  by  safe  and  proper  instrumentalities  there- 
the  workmen  themselves,  or  under  their  for.  After  that  duty  has  been  performed, 
direction,  if  appliances  which  they  made  they  determine  that  if  a  servant  is  in- 
Tise  of  for  that  purpose  were  in  any  jured  because  of  the  manner  of  the 
respect  defective  or  insufficient,  they  performance  of  the  work,  the  master  is 
Tiad,  so  far  as  appears,  the  same  means  not  liable." 

of  knowing  that  fact  as  the  defendants."  In  Hogan  v.  Field  (1887)  44  Hun,  72, 
Kimmer  v.  Weber  (1897)  151  N.  Y.  417,  the  plaintiff  was  held  not  entitled  to  re- 
56  Am.  St.  Rep.  630,  45  N.  E.  860.  cover  for  the  reason  that  while  the  con- 
In  another  case  the  same  court  speaks  struction  of  the  defective  scaffold  was 
of  "a  detail  of  the  working  or  manage-  no  part  of  the  business  of  the  gang  of 
ment  of  the  business,  the  risks  attend-  workmen  to  which  he  belonged,  they, 
ing  which  have  been  assumed  by  the  without  objection,  undertook  the  erec- 
party  taking  employment."  Cullen  v.  tion  of  it,  and  had  the  control  and 
Tsorton  (1891)  126  "N.  Y.  1,  26  N.  E.  management  of  the  work. 
905.  In  McOone  v.  Gallagher  (1897)  16 
In  Hatton  v.  Hilton  Bridge  Constr.  App.  Div.  272,  44  N.  Y.  Supp.  697,  the 
<Jo.  (1899)  42  App.  Div.  403,  59  N.  Y.  fact  was  emphasized  that  the  servant's 
Supp.  272,  the  court,  after  citing  several  knowledge  of  the  details  and  require- 
oases  as  to  details  of  work,  said:    "Those  ments  of  the  temporary  appliance  which 
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view  it  will  obviously  be  material  in  doubtful  cases  to  inquire  whether 
the  operation  which  was  the  cause  of  the  injury  was  ordinarily  in- 
trusted to  the  employees  themselves.* 

1522.  [592]  Pleading. — a.  Declaration. — A  declaration  alleging 
facts  which  show  that,  if  there  was  any  negligence,  it  consisted  in  the 
omission  of  some  duty  characteristic  of  a  mere  servant,  acting  as 
such,  is  demurrable.^    The  operation  of  this  rule  cannot  be  prevented 


the  servants  were  left  to  construct  as  a 
part  of  the  work  was  as  complete  as 
that  of  the  master. 

In  Maker  v.  McGrath  (1896)  58  N.  J. 
L.  469,  33  Atl.  945,  the  error  in  the 
construction  of  a  scaffold  was  said  to  be 
one  "committed  by  workmen  with  whom 
he  [the  plaintiff]  was  working  in  a  com- 
mon employment,  subject  to  a  common 
danger  which  all  equally  knew  must  re- 
sult from  a  negligent  construction." 

In  Brothers  v.  Oartter  (1873)  52  Mo. 
372,  375,  14  Am.  Rep.  724,  the  court 
said:  "If  a  workman  or  servant  is  to 
work  in  conjunction  with  others,  he 
must  know  that  the  carelessness  of  one 
of  his  fellow  servants  may  be  produc- 
tive of  injury  to  himself,  and  he  must 
know  that  neither  care  nor  diligence  by 
the  master  can  prevent  the  want  of  due 
care  and  caution  on  the  part  of  his  fel- 
low servants.  The  servant,  on  entering 
upon  the  employment,  is  supposed  to 
know  and  assume  this  risk."  This 
statement  was  adopted  in  Brown  v. 
Winona  &  St.  P.  B.  Go.  (1880)  27  Minn. 
162,  38  Am.  Rep.  285,  6  N.  W.  484. 

"As  between  themselves,  no  one  more 
than  another  in  the  ordinary  work  of 
navigation  represents  the  owner,  or  per- 
forms an  owner's  duty;  and  therefore 
each  takes  the  risk  of  the  other's  negli- 
gence."   The  Queen  (188;*)  40  Fed.  694. 

See  also  Armour  v.  Hahn  (1884)  111 
U.  S.  313,  28  L.  ed.  440,  4  Sup.  Ct.  Rep. 
433,  the  effect  '  of  which  is  stated  in 
§  1543,  note  1,  subd.  (d),  post;  Minne- 
apolis V.  Lundin  { 1893 )  7  C.  C.  A.  344, 
19  U.  S.  App.  245,  58  Fed.  525;  Oregon 
Short-Line  d  V.  N.  R.  Co.  v.  Frost 
(1896)  21  C.  C.  A.  186,  44  U.  S.  App. 
606,  74  Fed.  965 ;  Soutar  v.  Minneapolis 
International  Electric  Co.  (1897)  68 
Minn.  18,  70  N.  W.  796 ;  Slater  v.  Jew- 
ett  (1881)  85  N.  Y.  61,  29  Am.  Rep. 
627 ;  Tully  v.  New  York  &  T.  S.  8.  Co. 
(1896)  10  App.  Div.  463,  42  N.  Y.  Supp. 
29;  Donnelly  v.  Brown  (1887)  43  Hun, 
470. 

3  The  was  the  conception  present  to 


the  mind  of  the  court  in  a  recent  New 
York  case  when  it  used  the  phrase,  "One 
of  the  details  of  the  business  that  is 
generally  left  to  the  workmen  them- 
selves." Kimmer  v.  Webber  (1897) 
151  N.  Y.  417,  56  Am.  St.  Rep.  630, 
45  N.  E.  860. 

So,  a  Federal  court  speaks  of  acts 
which  "may  be  all  performed,  and,  for 
the  most  part,  usually  are  directed  and 
performed,  by  others  than  the  master." 
The  Queen   (1889)   40  Fed.  694. 

1  Dwyer  v.  America/n,  Exp.  Co.  ( 1892 ) 
82  Wis.  307,  33  Am.  St.  Rep.  44,  52 
N.  W.  304;  Baxter  v.  Abemethey 
(1893)  21  Sc.  Sess.  Cas.  4th  series,  159; 
Carolan  v.  Southern  P.  Co.  (1897)  84 
Fed.  84;  Davis  v.  Muscogee  Mfg.  Co. 
(1898)  106  Ga.  126,  32  S.  E.  30;  Kerr 
V.  Crovm  Cotton  Mills  (1898)  105  Ga. 
510,  31  S.  E.  166;  Kudik  v.  Lehigh  Val- 
ley R.  Co.  (1894)  78  Hun,  492,  29  N. 
Y.  Supp.  533;  Frawley  v.  Sheldon 
(1897)  20  R.  I.  258,  38  Atl.  370; 
Browne  v.  King  ( 1900)  40  C.  C.  A.  545, 
100  Fed.  561. 

A  complaint  in  an  action  to  recover 
from  a  contractor  for  the  mason  work 
of  a  building  for  injuries  caused  by  the 
fall  of  a  wall  is  demurrable,  when  it 
alleges  (1)  that  the  mortar  was  badly 
mixed,  but  does  not  aver  any  want  of 
due  supervision;  (2)  that  stones  of  an 
insufficient  size  were  used  for  headers, 
but  does  not  aver  that  the  defendant 
did  not  supply  suitable  stones ;  ( 3 )  that 
the  contractor  for  the  carpentry  work 
drove  "dooks"  into  the  wall  before  the 
wall  was  properly  set,  but  does  not  aver 
that  the  defendant  knew  of  this  being 
done  and  failed  to  take  steps  to  pre- 
vent it.  Roe  V.  Milne  (1896)  24  Sc. 
Sess.  Cas.  4th  series,  165.  See  also  the 
first  of  the  Alabama  cases  cited  in 
§  1549,  note  1,  post. 

A  cause  of  action  against  a  railroad 
company  for  the  death  of  its  engineer 
is  not  stated  by  an  allegation  tha*  it 
permitted  a  switch  to  be  left  open  so 
as  to   carry  decedent's   train  from  the 
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by  the  device  of  an  averment  ascribing  tbe  injury  to  tbe  negligence  of 
the  master  himself.*  When  the  complaint  positively  alleges  that  the 
acts  and  omissions  complained  of  were  by  the  defendant,  it  cannot  be 
presumed  that  they  were  those  of  a  fellow  employee  of  the  deceased.' 

b.  Plecb. — Where  a  complaint  is  demurrable  because  it  shows  that 
the  plaintiff  was  injured  by  the  negligence  of  a  fellow  servant,  that 
fact  need  not  be  pleaded  in  an  answer.*  Upon  a  plea  traversing  neg- 
ligence by  the  defendant,  the  defense  that  the  injury  complained  of 
"was  caused  by  the  negligence  of  a  fellow  servant  is  open.* 

1523.  [593]  Instructions.— (See  also  §  1545,  note  1,  subd.  (6); 
■(§  1546  ad  finem,  and  §  1548,  note,  2  ad  finem,  post.) — Where,  upon 
the  evidence,  the  injury  may  possibly  have  been  due  to  an  act  of  the 
kind  for  which  the  master  is  not  responsible,  it  is  error  to  refuse  in- 
structions embodying  the  rule  appropriate  to  such  a  case.^  It  is  also 
ground  for  reversal  if  such  instructions  are  omitted  where  the  state 
of  the  evidence  is  such  that  the  jury  may  have  been  misled  by  such 
omissions.* 


main  track  onto  a  siding,  since  the  clos- 
ing of  the  switch  is  not  a  part  of  the 
master's  duty.  Chicago,  I.  &  L.  R.  Co. 
V.  Barker  (1908)  169  Ind.  670,  17 
I..Il.A.(N.S.)  543,  83  N.  E.  369,  14 
A^nn.  Cas.  375. 

2  From  an  allegation  that  the  injury 
was  caused  by  the  negligence  of  the  de- 
fendant in  allowing  a  train  to  attain  a 
dangerous  rate  of  speed,  it  will  be  in- 
ferred that  the  injury  was  due  to  the 
negligence  of  the  servants  of  the  de- 
fendant. Sherman  v.  Rochester  dc  8.  R. 
<!o.  (1853)  15  Barb.  574,  affirmed  in 
(1858)  17  N.  Y.  153. 

A  similar  inference  will  be  drawn 
■where  the  averment  is  that  the  plain- 
tiff was  injured  by  the  manner  in  which 
cars  were  loaded.  Indianapolis  &  St. 
L.  R.  Co.  V.  Johnson  (1885)  102  Ind. 
352,  26  N.  E.  200. 

SBrotmi  V.  Central  P.  R.  Co.  (1885) 
€8  Cal.  171,  8  Pac.  828. 

iMann  v.  O'SulUvan  (1890)  126  Cal. 
61,  77  Am.  St.  Rep.  149,  58  Pac.  375. 

5  M'Carthy  v.  Bristol  Shipowners'  Co. 
(1883)  Ir.  L.  R.  10  C.  L.  384;  S.  P. 
Byrne  v.  Fennell  (1882)  Ir.  L.  R.  10  C. 
L.  397. 

1  Reiohel  v.  New  Yorh  C.  &  E.  R.  R. 
Co.  1892)   130  N.  Y.  682,  29  N.  E.  763. 

2  In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Needham    (1894)    25  L.R.A.  833,  11  C. 


C.  A.  56,  27  U.  S.  App.  227,  63  Fed. 
107,  it  was  argued  that,  if  the  court 
erred  in  its  charge,  that  error  did  not 
prejudice  the  company,  because  there 
was  uncontradicted  testimony  that  there 
was  no  target  on  the  switch  which  was 
left  open,  and  the  jury  were  charged 
that  if  the  switch  was  not  in  proper 
order  because  it  had  no  target  upon  it, 
and  for  that  reason  the  injury  and 
death  were  caused,  the  company  was 
liable.  But  the  court  said:  "This  posi- 
tion cannot  be  successfully  maintained. 
The  testimony  was  such  that  the  jury 
might  well  have  found  that  the  injury 
was  neither  caused  nor  contributed  to 
by  the  absence  of  the  target,  and  that 
it  resulted  solely  from  the  negligence  of 
the  conductor  who  left  the  switch  open. 
The  defendants  in  error  charged  two 
acts  of  negligence  upon  this  company, — 
the  failure  to  provide  the  target,  and 
the  failure  of  the  conductor  to  close 
the  switch.  Issues  were  raised  and 
submitted  to  the  jury  to  determine 
whether  either  of  these  acts  caused  or 
contributed  to  the  injury.  The  verdict 
was  general,  and  its  generality  prevents 
us  from  discovering  upon  which  of  these 
acts  of  negligence  charged  it  was  found- 
ed. A  general  verdict  cannot  be  up- 
held where  there  are  several  issues  tried, 
and   upon    any   one   of   them    error    is 
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On  the  other  hand,  where  the  evidence  clearly  shows  that  the  in- 
jury was  caused  by  negligence  in  respect  to  a  detail  of  the  work,  it  is- 
error  to  give  an  instruction  to  the  effect  that  a  master  is  bound  to- 
provide  a  safe  place  of  work.' 

1524.  [594]  Functions  of  court  and  jury  in  passing  upon  the  evi- 
dence.— (See  also  §  1420,  ante,  §  1548,  note  3,  ad  finem,  post.) — It 
is  primarily  for  the  jury  to  say  whether  the  injury  resulted  from 
negligence  in  furnishing  the  materials,  or  in  using  them.^  But  where' 
the  evidence  offered  by  the  plaintiff  is  such  that  it  is  not  reasonably 
susceptible  of  any  other  construction  than  that  the  injury  was  caused 
solely  by  an  act  belonging  to  the  category  of  those  deemed  to  be  char- 
acteristic of  mere  servants,  the  case  should  be  taken  from  the  jury 


committed  in  the  admission  or  rejec- 
tion of  evidence,  or  in  the  charge  of 
the  court,  because  it  may  be  that  the 
jury  founded  their  verdict  upon  the 
very  issue  to  vfhich  the  erroneous  ruling 
related,  and  that  they  were  controlled 
in  their  finding  by  that  ruling."  What 
Cheer  Coal  Co.  v.  Johnson  (1893)  6  C. 
C.  A.  148,  12  U.  S.  App.  490,  56  Fed. 
810;  Maryland  use  of  Markley  v.  Bald- 
imn  (1884)  112  U.  S.  490,  28  L.  ed. 
822,  5  Sup.  Ct.  Rep.  278. 

9  Lambert  v.  Missisquoi  Pulp  Co. 
(1900)  72  Vt.  278,  47  Atl.  1085. 

It  is  error  to  give  a  charge  embodying 
the  safe-place  rule,  where  the  evidence 
showed  it  was  the  plaintiflf's  duty  to 
keep  the  place  free  from  the  obstruc- 
tions which  rendered  it  dangerous. 
Ne'u>port  News  Pub.  Co.  v.  Beaumeister 
(1906)   104  Va.  744,  52  S.  E.  627. 

A  charge  making  the  master  liable 
for  the  manner  in  which  the  details  of 
the  work  were  carried  on  by  the  serv- 
ants is  erroneous.  Ashoraft  v.  DaA)en- 
port  Locomotive  Works  (1910)  148 
Iowa,  420,  126  N.  W.   1111. 

1  Thomas  v.  Ann  Arbor  R.  Co.  (1897) 
114  Mich.  59,  72  N".  W.  40;  Brady  v. 
Norcross  (1899)  174  Mass.  442,  54  N. 
E.  874 ;  Donnelly  v.  Booth  Bros.  &  H.  I. 
Granite  Cu.  (1897)  90  Me.  110,  37  Atl. 
874;  Arlcerson  v.  Dermison  (1875)  117 
Mass.  407;  Mannmg  v.  Eogan  (1879) 
78  N.  Y.  615;  Fitssinvmons  v.  Taunton 
(1893)  160  Mass.  223,  35  N.  E.  549; 
Taylor  v.  Star  Coal  Co.  (1899)  110 
Iowa,  40,  81  N.  W.  249. 

The  question  -whether  a  cross-piece  in 
a   ladder   broke   under   the   weight   of 


plaintiff  servant  because  a  nail  that 
fastened  its  left  end  to  the  side  piece 
was  near  such  a  knot  in  the  side  piece 
as  was  shown  to  have  existed,  is  for 
the  jury.  Flanigan  v.  Chuggenheim 
Smelting  Co.  (1899)  63  N.  J.  L.  647, 
44  Atl.  762. 

Where,  at  the  close  of  the  plaintiff's- 
case,  it  is  apparent  that  the  evidence- 
thus  far  introduced  is  consistent  with 
the  theory  that  the  injury  was  caused' 
by  the  negligence  of  a  fellow  servant,  it. 
is  error  to  rule  that  the  doctrine  of  com- 
mon employment  is  not  applicable,  and 
so  exclude  the  defendant  from  offering' 
any  evidence  to  sustain  a  defense  based 
on  that  doctrine.  Cooper  v.  Bamiltoiv. 
Mfg.  Co.   (1867)   14  Allen,  193. 

It  is  error  to  leave  it  entirely  to  the- 
jury  to  determine  what  acts  and  duties- 
the  defendant  was  required  to  perform 
and  discharge  as  principal.  The  proper 
course  is  to  lay  it  down,  as  a  matter  of 
law,  that  the  duty  of  the  defendant  "is 
to  supply  the  servant  with  suitable  and 
safe  machinery  and  appliances,  with 
competent  and  skilful  coworkers,  and  tO' 
make  and  promulgate  suiBeient  rules 
and  regulations  for  the  conduct  of  the- 
business  in  its  ordinary  run  and  for  any 
extraordinary  occasions  that  may  be 
reasonably  anticipated"  {Slater  v. 
Jewett  [1881]  85  N.  Y.  61,  73,  29  Am. 
Rep.  627),  and  then  ask  the  jury  to 
find  whether  the  defendant  had  failed 
in  the  performance  of  its  duty  in  any  of 
these  respects.  Hart  v.  New  York 
Floating  Dry  Dock  Co.  (1882)  16  Jones. 
&  S.  460. 

Sea  also  §  1546,  notes  2,  12,  post. 
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by  a  dismissal  of  the  complaint/  or  by  a  nonsuit/  or  by  directing  a 
verdict  for  the  defendant*  And  if  a  verdict  has  been  rendered  for 
the  plaintiff  on  such  evidence,  it  should  be  set  aside.* 

2  Dana    v.     Crown    Point    Iron    Co.    86  Mich.  76,  48  N.  W.  695 ;  Ling  v.  St. 

(1893)  51  N".  Y.  S.  K.  238,  22  N.  Y.  Paul,  M.  &  M.  R.  Co.  (1892)  50  Minn. 
Supp.  455;  Denenfeld  v.  Baumann  160,  52  N.  W.  378;  Raioley  v.  Collian 
(1899)  40  App.  Div.  502,  58  N.  Y.  Supp.  (1892)  90  Mich.  31,  51  N.  W.  350; 
110;  Byrne  v.  Eastmans  Go.  (1898)  27  Baron  v.  Detroit  &  G.  Steam  Nav.  Co. 
App.  Div.  270,  50  N.  Y.  Supp.  457 ;  Wti-  (1892)  91  Mich.  585,  52  K  W.  22; 
son  Y.  Hudson  River  Water  Power  <f  Kehoe  v.  Allen  (1892)  92  Mich.  464, 
Paper  Co.  (1893)  71  Hun,  292,  24  N.  31  Am.  St.  Rep.  608,  52  N.  W.  740; 
Y.  Supp.  1072;  Sweeney  v.  Page  (1892)  Marsh  v.  Herman  (1891)  47  Minn.  537, 
64  Hun,  172,  18  N.  Y.  Supp.  890;  Col-  50  N.  W.  611;  Corcoran  v.  Delaware,  L. 
lins  V.  St.  Paul  8.  &  S.  C.  R.  Co.  (1882)  <t-  W.  R.  Co.  (1891)  126  N.  Y.  673,  27 
30  Minn.  31,  14  N.  W.  60.  N.  E.  1022;   Herrington  v.  Lake  Shore 

Upon  appeal,  where  the  complaint  has  d  M.  S.  R.  Go.   (1894)   83  Hun,  365,  31 

been  dismissed,  the  plaintiff  is  entitled  N.   Y.   Supp.   910;    Hart   v.   New  York 

to  the  most  favorable  inferences  to  be  Floating    Dry    Dock     Co.     (1882)      16 

drawn   from   the   evidence.     McCone  v.  Jones  &  S.  460;  Allegheny  Heating  Co. 

Gallagher   (1897)    16  App.  Div.  272,  44  v.  Rohan    (1888)    118  Pa.  223,  11  Atl. 

N.  Y.  Supp.  697.  789 ;  Crawford  v.  Stewart  ( 1887 )  4  Sad- 

3  McCarthy  v.  Bristol  Shipowners'  Co.  ler  (Pa.)  382,  19  W.  N.  C.  48,  8  Atl.  5; 
( 1883 )  Ir.  L.  R.  10  C.  L.  384 ;  Byrne  v.  Van  den  Heuvel  v.  National  Furnace  Co. 
Fermell  (1882)  Jr.  L.  R.  10  C.  L.  397;  (1893)  84  Wis.  636,  54  N.  W.  1016; 
Donovan  v.  Ferris  (1900)  128  Cal.  48,  Adarm  v.  Snow  (1900)  106  Wis.  152, 
70  Am.  St.  Rep.  25,  60  Pao.  519;  Ryan  81  N".  W.  983. 

v.  McCully   (1894)    123  Mo.  636,  27  S.  In  an  action  by  an  employee  against 

W.  533 ;  Judson  v.  Olean  ( 1889 )   26  N.  a    manufacturing   corporation    for    per- 

Y.   S.   R.   706,   22   N.   E.    555 ;    Cole   v.  sonal  injuries  received  while  endeavor- 

Rome,  W.  &  0.  R.  Go.    (1893)    72  Hun,  ing  to  escape  from  its  mill  which  was 

467,  25  N.  Y.  Supp.  276 ;  Divver  v.  Hall  on   fire,   it  appeared  that  the  fire  was 

(1897)    21   Misc.   452,   47   N.  Y.   Supp.  caused  by  the  heating  of  a  bearing  on 

630,  reversed  in  20  Misc.  677,  46  N.  Y.  one  of  the  machines  used  in  the  mill, 

Supp.  533;   Leary  v.  Lehigh  Valley  R.  and  that  it  might  have  been  readily  ex- 

Co.  (1894)  76  Hun,  575,  28  N.  Y.  Supp.  tinguished  when  first  discovered;    that 

187;     Mahoney     v.     Vacuum-     Oil     Co.  the  defendant  had  a  cistern  with  pipes 

(1894)  76  Hun,  579,  28  N.  Y.  Supp.  leading  to  each  story  of  the  mill,  to 
196;    Hoover    v.    Beech    Creek    R.    Go.  which  were  attached  lines  of  hose,  but 

(1893)  154  Pa.  362,  26  Atl.  315;  FowUr  at  the  time  of  the   fire   the  water  did 

V.  Chicago  d  N.   W.  R.  Co.    (1884)    61  not  run  when  attempt  was  made  to  use 

Wis.  159,  21  N.  W.  40;   Cooper  v.  Mil-  it.  Held,   in  the  absence  of  evidence  of 

waukee  &  P.  du  Gh.  R.  Co.    (1869)    23  any  reason  why  the  water  did  not  run. 

Wis.  668;   Stutz  v.  Armour    (1893)    84  that  it  must  be  attributed  to  the  negli- 

Wis.  623,  54  N.  W.  1000.  gence  of  the  fellow  servants  of  the  plain- 

iWigmoreY.  Jay  (1850)  5  Exch.  354,  tiff  in  failing  to  keep  the  apparatus  in 
19  L.  J.  Exch.  N.  8.  296,  14  Jur.  837;  order,  or  in  failing  to  put  it  in  opera- 
Donovan  v.  Ferris  (1900)  128  Cal.  48,  tion;  and  that  the  defendant  was  not 
79  Am.  St.  Rep.  25,  60  Pac.  519 ;  Car-  not  liable.  Jones  v.  Oranite  Mills 
roll  V.  Western  V.  Teleg.  Co.  (1893)  (1878)  126  Mass.  84,  30  Ann.  Rep.  661. 
160  Mass.  152,  35  N.  E.  456;  Eelley  v.  The  court  remarked  that  it  was  no) 
Boston  Lead  Co.  (1880)  128  Mass.  456;  called  on  to  decide  whether  an  em. 
Kennedy  v.  Spring  (1893)  160  Mass.  ployer  was  bound  to  provide  precau- 
203,  35  N.  E.  779 ;  Young  v.  Boston  d  tions  for  the  prevention  of  fire,  or  meant 
M.  R.  Co.  (1897)  168  Mass.  219,  46  N.  for  facilitating  the  escape  of  employees 
B.  624;  Hoioard  v.  Hood  (1892)  155  from  a  fire  which  had  started,  and  pro- 
Mass.  391,  29  N.  E.  630 ;  Smith  v.  Low-  ceeded  thus :  "Even  if  we  assume  that 
ell  Mfg.  Co.  (1878)  124  Mass.  114;  such  obligations  rest  upon  the  employer. 
Conger  v.  Flint  &  P.  M.  R.  Co.   (1891)  no  evidence  was  offered  tending  to  show 
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1525.  [595]  Explanation  of  the  classification  of  the  cases  cited  in  the 
ensuing  sections. — The  decisions  regarding  acts  of  negligence  which 
are  not  regarded  as  constituting  breaches  of  the  non-delegable  duties 
seem  to  be,  broadly  speaking,  susceptible  of  classification  under  the 
categories  indicated  by  the  headings  of  the  next  three  subtitles.  But 
in  many  instances  it  is  obviously  impossible  to  say  positively  that  a 
case  belongs  to  one  category  rather  than  another.  The  arrangement 
adopted,  therefore,  is  merely  to  be  regarded  as  a  convenient  method 
of  showing  the  effect  of  the  enormous  mass  of  materials  with  which 
we  have  to  deal. 

B.    E"EGLIGE]SrCE  OF  COSEEVANTS  INVOLVIIfG  MERELY  THE  USE  OS  THE 


1526.  [596]  Orders  respecting  the  use  of  the  instrumentalities. — 
a.   Oenerally. — The  effect  of  the  cases  cited  in  chapter  lxi..  A, 


that  the  defendant  failed  to  take  proper 
precautions  to  prevent  fire,  or  that  the 
hose,  tanks,  and  other  appliances  for  ex- 
tinguishing it  were  not  all  that  under 
any  circumstances  would  be  required. 
The  evidence  oflfered  was  simply  that  the 
water  did  not  run  when  the  fellow  serv- 
ants of  the  plaintiff  attempted  to  use 
it.  This  was  not  sufficient  proof  of 
negligence  to  charge  the  defendant.  The 
defendant,  in  any  aspect  of  the  case, 
had  done  its  whole  duty  when  it  sup- 
plied the  proper  appliances,  the  care 
and  use  of  which  must  be  necessarily  in- 
trusted to  its  servants.  The  failure  of 
the  water  to  run  must  therefore  be  at- 
tributed to  the  negligence  of  fellow  serv- 
ants, either  in  failing  to  keep  the  ap- 
paratus in  proper  order,  or  in  negligent- 
ly putting  it  in  operation." 

Where  the  evidence  merely  shows  that, 
whenever  the  hatchway  through  which 
the  plaintiff  fell  was  rightfully  opened, 
it  was  by  the  order  of  the  defendant  or 
of  a  particular  agent,  and  that  in  the 
latter  case  such  agent  always  stood  by 
it  when  it  was  open  to  guard  against 
accidents,  and  that  on  the  occasion  in 
question  it  was  opened  without  the 
knowledge  or  permission  of  such  par- 
ticular agent  or  of  the  defendant,  and 
by  the  unauthorized  act  of  a  fellow  serv- 
ant of  the  deceased,  the  conclusion  of 
law  is  that  the  plaintiff  was  injured, 
not  by  the  neglect  or  default  of  his  em- 
ployer, but  by  that  of  his  fellow  serv- 


ant. Karl  V.  Maillard  (1858)  3  Bosw. 
591. 

6  Downelly  v.  8an  Frcmcisco  Bridge 
Co.  (1897)  117  Cal.  417,  49  Pac.  559; 
Langlois  v.  Maine  C.  R.  Co.  (1892)  84 
Me.  161,  24  Atl.  804 ;  Jarman  v.  CJUcago 
cf  O.  T.  R.  Co.  (1893)  98  Mich.  135,  57 
N.  W.  32;  Reichel  v.  New  York  G.  & 
H.  R.  R.  Co.  (1892)  130  N.  Y.  682,  29 
N.  E.  763;  Rarley  v.  Buffalo  Car  Mfg. 
Co.  (1894)  142  N.  Y.  31,  36  N.  E.  813; 
McDonald  v.  ffeio  York  C.  &  M.  R.  R. 
Co.  (1892)  63  Hun,  587,  18  N.  Y.  Supp. 
609;  McCampbell  v.  Cunwrd  8.  8.  Go. 
(1895)  144  N.  Y.  552,  39  N.  E.  637; 
Peschel  v.  Chicago,  M.  d  St.  P.  R.  Go. 
(1885)   62  Wis.  338,  21  N.  W.  269. 

Where,  by  agreement  of  the  parties, 
the  facts  are  left  to  a  trial  judge,  in  or- 
der that  he,  acting  as  a  jury,  may  find 
what  they  were,  it  is  not  for  a  court 
of  appeals  to  consider  whether  they 
would  have  found  aa  he  did,  but  whether 
his  finding  is  so  far  wrong  that  they 
ought  to  set  it  aside.  Charles  v.  Taylor 
(1878)  L.  R.  3  C.  P.  Div.  492,  38  L.  T. 
N.  S.  773,  27  Week.  Rep.  32,  per  Brett, 
L.  J. 

Where  the  nonliability  is  thus  clear, 
as  a  matter  of  law,  it  is  error  to  in- 
struct the  jury  that  it  is  for  them  to 
say  whether  any  negligence  is  to  be  im- 
puted to  the  master.  Hall  v.  United 
States  Radiator  Go.  (1900)  52  App.  Div. 
90,  64  N.  Y.  Supp.  1002. 
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ante,  and  §  1470,  ante,  is  that  an  order  is  not  deemed  to  be  given  in 
a  representative  capacity,  unless  the  employee  giving  it  is  a  vice  prin- 
cipal by  virtue  of  his  rank.  Other  cases  illustrating  more  directly 
the  principle  that  a  master  is  not  liable  merely  for  the  reason  that 
the  negligence  was  committed  in  the  giving  of  an  order  are  cited  in 
the  following  four  sections. 

h.  Order  accompanied  hy  an  assurance  of  safety. — (See  also  § 
1371,  ante.) — In  an  early  English  case  it  was  laid  down  broadly 
that  a  workman  is  entitled  to  rely  on  the  representations  of  a  fellow 
worlanan  whose  province  it  is  to  inform  him  whether  he  can  or  can- 
not safely  work  in  a  certain  place.  ^  As  the  negligent  servant  in  this 
case  was  an  underground  manager  in  a  mine,  and  such  an  employee 
was  denied  to  be  a  vice  principal  in  the  more  recent  decision  of  Wil- 
son V.  Merry  J'  it  would  seem  that  such  a  ruling  is  in  effect  equivalent 
to  a  declaration  that,  as  to  the  function  in  question,  he  is  the  master's 
agent.  The  precise  grounds  upon  which  the  earlier  decision  proceeds 
are,  however,  quite  obscure,  and  it  is  extremely  doubtful  whether,  up- 
on this  particular  point,  it  can  be  reconciled  with  the  principles  laid 
down  in  Wilson  v.  Merry. 

Some  American  cases  also  seem  to  treat  the  assurances  of  any  em- 
ployee who  is  in  the  exercise  of  control  as  being  binding  on  the  mas- 
ter, although  for  other  purposes  he  may  be  a  mere  servant.'    But  the 

i  Paterson  V.  Wallace  (1854)  1  Macq.  ter  of  a  street  railway  company  to  a 

H.  L.  Gas.  748.  workman  under  his  control,  to  induce 

2  (1868)  L.  R.  1  H.  L.  So.  App.  Cas.  the  latter  to  enter  a  hole  which  was 
326,  19  L.  T.  N.  S.  30,  19  Eng.  Rul.  dangerous  while  the  cable  was  in  opera- 
Cas.  132.  tion,  that  he  would  order  the  engineer 

3  Pool  V.  Chicago,  M.  d  8t.  P.  B.  Go.  not  to  start  the  cable,  held  to  be  a  mat- 
(1882)  56  Wis.  227,  14  N.  W.  46  (rail-  ter  pertaining  to  the  duty  of  a  master 
way  company  bound  by  assurance  of  a  to  provide  a  safe  place  of  work,  and  not 
servant  in  charge  of  a  hand  car  to  a  a  mere  detail  of  work  within  the  func^ 
detective  in  the  company's  employ  that  tions  of  a  fellow  servant). 

he  might  safely  ride  sitting  upon  the  The  first  of  the  decisions  cited  in- 
rear  end  of  the  car  with  his  feet  hang-  volves,  it  will  be  observed,  the  element 
ing  over)  Bradley  v.  New  York  C.  B.  Co.  of  a  difference  of  department,  and  may 
(1874)  3  Thomp.  &  C.  288  (track  mas-  be  justified  on  that  ground  alone.  The 
ter  as  incident  to  his  right  to  employ  second  is  contrary  in  principle  to  those 
laborers,  held  to  be  authorized  to  give  collected  in  §  1531,  post,  and  on  the 
them  an  assurance  that  he  will  warn  facts  cannot  be  reconciled  with  the  rul- 
them  as  to  the  approach  of  trains)  ings  of  the  Supreme  and  circuit  courts 
Floettl  V.  Third  Ave.  B.  Co.  (1896)  10  of  the  United  States,  cited  below. 
App.  Div.  308,  41  N.  Y.  Supp.  792  As  to  the  third  and  fourth,  it  is  diifi- 
( workman  went  under  track  in  reliance  cult  to  conceive  of  circumstances  in 
on  foreman's  statement  that  no  car  which  the  injurious  negligence  could  be 
would  pass  until  a  time  much  later  than  more  plainly  that  of  a  fellow  servant 
that  at  which  the  accident  occurred)  ;  than  the  acts  of  omission  here  in  evi- 
Mullane  v.  Houston,  W.  Street  &  P.  dence.  The  places  of  work  were  perfect- 
Ferry  B.  Co.  (1897)  21  Misc.  10,  46  N.  ly  safe  except  in  so  far  as  they  were 
Y.  Supp.  957  (assurance  by  track  mas-  rendered  insecure  by  the  running  of  the 
M.  &  S.  Vol.  IV.— 286. 
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opposite  conception  of  the  quality  of  an  order  accompanied  by  an  as- 
surance has  also  been  adopted  in  several  decisions.*  In  the  opinion  of 
the  present  writer  these  embody  the  correct  doctrine,  viz.,  that  an  as- 
surance of  safety  is  not  an  act  which  constitutes  the  employee  giving 
it  a  representative  of  the  master  ad  hanc  vicem,  but  merely  an  act. 
which  is  official  in  the  sense  that  an  employee  who  is  a  vice  principal' 
by  virtue  of  his  rank  is  regarded  as  giving  it  in  the  capacity  of  an 
agent  of  the  master,  and  not  of  a  mere  servant.^ 

1527.  [597]  Choice  of  particular  methods  of  work. — (See  also' 
§§  1528,  1529,  1533,  1540,  post.)— The  general  rule  is  that  the- 
master  is  not  responsible  for  the  errors  which  a  servant  of  superior- 
grade  may  commit  in  regard  to  the  choice  of  methods  for  carrying  out: 
the  work  intrusted  to  his  management.* 


car  and  the  starting  of  the  cable.  If  the 
foreman  himself  had  operated  the  car  or 
started  the  cable,  the  defendant  would 
certainly  not  have  been  liable.  (See 
Crispin  v.  BahUtt  [1880]  81  N.  Y.  516, 
37  Am.  Rep.  521)  ;  and  it  seems  im- 
possible to  argue  that  the  failure  to 
prevent  another  servant  from  doing 
these  acts  can  be  negligence  of  an  es- 
sentially different  quality. 

*  The  orders  of  a  section  foreman  to 
a  laborer  who  is  with  him  on  a  hand 
car,  that  he  shall  not  look  back  to 
watch  for  a  train,  and  assurance  that 
the  foreman  himself  with  watch  and 
give  warning  of  any  danger,  do  not 
make  the  master  liable  for  an  injury  to 
the  laborer  resulting  from  the  negli- 
gence of  the  foreman  in  failing  to  watch 
for  the  train.  Martin  v.  Atchison,  T. 
&  S.  F.  B.  Co.  (1897)  166  U.  S.  399, 
41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603. 

One  of  two  foremen  of  construction 
work  acts  as  a  mere  coservant  of  a  sub- 
ordinate in  directing  him  to  work  at 
the  base  of  an  overhanging  bank,  and 
assuring  him  that  he  can  work  there 
in  safety.  Balch  v.  Haas  (1896)  20  C. 
C.  A.  151,  36  U.  S.  App.  693,  73  Fed. 
974. 

In  Missouri  it  was  held,  at  a  time 
prior  to  the  adoption  of  the  superior 
servant  doctrine,  that  a  railway  was  not 
any  more  bound  by  the  assurance  of  a 
conductor  that  a  rope  was  safe  than  by 
those  of  a  fellow  laborer  of  the  plaintiff. 
McGowan  v.  St.  Louis  &  I.  M.  R.  Co. 
(1876)   61  Mo.  528. 

The  last  two  of  the  New  York  deci- 
sions cited  in  note  1,  supra,  have  been 
lately  distinguished,  not  very  success- 


fully, in  a  case  where  it  was  held  that, 
the  fact  that,  on  plaintiff's  objecting  to. 
descending  into  a  trench,  defendant's 
foreman  assured  him  it  was  safe  and' 
that  he  would  stand  and  watch,  did  not 
render  defendant  liable,  since  the  fore- 
man's assurance  was  merely  as  to  the- 
details  of  the  work,  given  in  his  individ- 
ual capacity,  and  not  for  the  principal. 
Schott  V.  Onondaga  County  8av.  Bank 
(1900)  49  App.  Div.  503,  63  N.  Y.  Supp.. 
631. 

6  In  the  following  cases  the  assurance 
emanated  from  one  who  was  a  vice  prin- 
cipal in  the  jurisdictions  mentioned,  but. 
the  question  whether  ii;  was  an  official 
act  was  not  discussed.     Goggin  v.  D.  M... 
Oshorne  <&  Co.   (1896)    115  Cal.  437,  47 
Pac.  248   (local  manager)  ;  Monahan  v.. 
Kansas  City  Clay  d  Coal  Co.  (1894)  58. 
Mo.  App.  68   (foreman  of  mine)  ;  Atch- 
ison, T.  d  8.  F.  R.  Co.  V.  McKee  ( 1887 ) 
37  Kan.  592,  15  Pac.  484  (superintend- 
ent) ;  Jones  v.  St.  Louis,  N.  d  P.  Packet' 
Co.    (1891)    43   Mo.   App.   398    (second 
mate  of  ship)  ;  Welson  v.  St.  Paul  Plow 
Works   (1894)    57  Minn.  43,  58  N.  W. 
868     (superintendent)  ;     Eelfenstein    v.. 
Medart    (1896)    136  Mo.  595,  36  S.  W. 
863,  37  S.  W.  829,  38  S.  W.  294  (super- 
intendent) ;      Sopherstein     v.      Bertels- 
(1896)    178  Pa.  401,  35  Atl.  1000    (su- 
perintendent) . 

1  The  conductor  of  a  freight  train  is-, 
a  mere  fellow  servant  with  a  brakeman- 
on  the  train  in  determining  not  to  ap- 
ply for  more  brakemen,  or  set  off  cars 
from  his  train  before  proceeding  down- 
a  steep  grade,  under  a  rule  of  the  com- 
pany committing  to  his  judgment  the- 
question   whether   he   shall   make   such* 
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application  where  there  is  nothing  un- 
usual about  the  train.  Wooden  v.  West- 
ern N.  Y.  &  P.  R.  Co.  (1895)  147  N.  Y. 
508,  42  N.  E.  199,  reversing  (1891)  43 
N.  y.  S.  R.  218,  16  N.  Y.  Supp.  840 
(1892)  46  N.  Y.  S.  E.  77,  18  N.  Y. 
Supp.  768.  The  court  said:  "The  duty 
of  the  company,  as  of  any  other  master, 
to  its  servants,  was  performed  if  it 
furnished  adequate  machinery  and  suit- 
able appliances  for  the  work,  and  em- 
ployed competent  fellow  servants,  under 
proper  rules  duly  promulgated  and 
adapted  to  the  end  of  meeting  possible 
emergencies  of  an  ordinary  or  extra- 
ordinary character,  which  might  be  fore- 
seen to  arise  in  the  conduct  of  its  opera- 
tions. It  is  only  when  the  duty  to  be 
performed  is  one  which  the  master  is 
supposed  to  do  in  person  for  his  serv- 
ant's safety  in  his  place  of  work,  that 
it  cannot  be  delegated  to  another  so  as 
to  free  the  master  from  responsibility 
for  the  consequences  of  some  neglect. 
The  duty  here  was  not  of  that  char- 
acter. It  related  to  the  performance  of 
a  part  of  the  servant's  ordinary  work, 
and  was  regulated  by  the  rule  and  pub- 
lished notice." 

A  railway  company  is  not  liable  for 
the  decision  of  bridge  carpenters  to 
raise  a  heavy  pile  by  tackle,  rather  than 
in  some  other  way,  to  fasten  that  tackle 
in  a  certain  way,  and  to  omit  to  brace 
it  while  it  was  being  raised.  XJlrich  v. 
■New  York  0.  £  H.  E.  R.  Co.  (1898)  25 
App.  Div.  465,  51  N.  Y.  Supp.  5. 

Where  a  large  metal  appliance  called 
a,  dust  collector  was  being  hoisted,  and 
suddenly  fell,  owing  to  its  being  imper- 
fectly secured  when  the  process  of  hoist- 
ing had  to  be  suspended  for  a  short 
time,  it  was  held  that  the  master  was 
not  liable  for  the  negligence  of  his  su- 
perintendent in  bringing  about  the  ac- 
cident. Small  V.  AUington  &  0.  Mfg. 
Co.  (1901)  94  Me.  551,  48  Atl.  177. 

The  failure  of  a  directing  machinist 
who  was  holding  a  torch,  to  suggest  the 
danger  of  striking  a  driving  spring 
which  was  being  placed  in  a  locomotive, 
is  not  an  omission  of  duty  in  the  capac- 
ity of  a  vice  principal.  Kemer  v.  Bal- 
timore d  0.  8.  W.  R.  Co.  (1897)  149 
Ind.  21,  48  N.  E.  364. 

The  mere  fact  that  an  employee  held 
a  stick  of  frozen  dualin  over  a  fire  to 
thaw  it  will  not  support  an  action  by  a 
fellow  employee  against  the  master  for 
injuries  resulting  from  an  explosion, 
upon    the    theory    that    the    act    itself 


showed  that  the  employee  was  an  un- 
suitable person  for  the  master  to  have 
in  his  employment,  where  he  was  em- 
ployed merely  as  a  common  laborer,  and 
was  acting  at  the  time  in  pursuance  of 
a  direction  for  which  the  master  was 
not  responsible.  McManus  v.  Staples 
(1898)    171  Mass.  150,  50  N.  E.  537. 

Directing  a  workman  in  a  gang  which 
is  taking  down  a  building,  to  chop  a 
post  at  a  particular  conjuncture,  is  a 
mere  detail  of  work.  Cleveland,  G.  C. 
d  St.  L.  R.  Co.  V.  Broim,  (896)  20  C.  C. 
A.  147,  34  U.  S.  App.  759,  73  Fed.  970. 

The  acts  of  one  who  is  superintending 
the  putting  up  of  an  elevator  in  a  build- 
ing in  process  of  construction,  in  de- 
termining when  the  measurements  shall 
be  taken  in  the  upper  floors,  and  how 
far  the  construction  of  the  building 
shall  progress  before  they  are  taken, 
are  those  of  a  fellow  servant  with  a 
workman  in  the  employ  of  such  com- 
pany, who  is  injured  while  taking  a 
measurement  under  the  direction  of 
such  superintendent.  Whallon  v. 
Sprague  Electric  Elevator  Co.  (1896) 
1  App.  Div.  264,  37  N".  Y.  Supp.  174. 

Where  a  servant  is  injured  by  the 
falling  of  a  staging  which  had  been 
properly  constructed,  and  was  adequate 
for  the  purposes  for  which  it  was  in- 
tended and  had  been  used,  but  which 
fell  by  reason  of  the  negligence  of  a  fel- 
low servant  in  taking  it  down,  the  mas- 
ter is  not  liable.  Leiarge  v.  Berlin 
Mills  Co.  (1895)  68  N.  H.  373,  44  Atl. 
533. 

A  servant  cannot  recover  where  he 
was  injured  through  the  act  of  a  fel- 
low servant  taking  down  a  trestle  as  a 
whole,  instead  of  separating  it  andi 
taking  it  down  in  sections.  Cogan  v. 
Burnham  (1890)  175  Mass.  391,  56  N. 
E.  585. 

No  recovery  can  be  had  against  an 
employer  for  an  injury  to  an  employee 
caused  by  the  sudden  fall  of  a  frozen 
crust  of  ground  on  the  employee  while 
undermining  the  same,  where  the  negli- 
gence, if  any,  which  caused  the  crust  to 
fall  without  warning,  was  not  that  of 
the  superintendent,  but  of  certain  fel- 
low servants  who  were  driving  wedges 
into  the  bank  above.  Oorman  v.  Wood- 
hury  (1899)  173  Mass.  180,  53  N.  E. 
373. 

An  employer  is  not  liable  for  the  neg- 
ligence of  a  foreman  in  prematurely  di-' 
recting  his  subordinates  to  let  go  a  tele- 
phone pole  which  was  being  taken  down. 
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1528.  [598]  Disposition  of  the  force  of  employees  available  for  the 
work  in  hand. — One  special  application  of  the  general  principle  em- 
bodied in  the  cases  cited  in  the  last  section  is  observable  in  the  rule 

Morgridge    v.    Providence    Teleph.    Co.  al  to  the  execution  of  the  work  in  its 

(1898)    20  E.  I.  386,  78  Am.  St.  Rep.  details.     Togel  v.  American  Bridge  Go. 

879,  39  Atl.  328.  (1905)  180  N.  Y.  373,  70  L.R.A.  725,  73 

A  laborer  ordered  to  hold  a  bent  fish  N.  E.  1. 

plate   in   a   certain   position   while   the  The  master  is  not  liable  for  injuries 

foreman  endeavors  to  straighten  it  with  caused  by  the  adoption  by  other  serv- 

a  hammer  cannot  recover,   if  he  is  in-  ants,  during  his  temporary  absence,  of  a 

jured  through  his  compliance  with  the  different  way  of  demolishing  a  building, 

order.     Lagrone  v.  MoUle  &  0.  R.  Go.  Beatty  v.  Weed  (1904)  186  Mass.  99,  70 

(1890)   67  Miss.  592,  7  So.  551.  N.  E.  1008. 

A  direction  to  put  powder  into  a  hole,  The   master    is   bound    to   furnish    a 

without  waiting  a  sufficient  time  for  the  competent  and  experienced  man  to  su- 

hole  to  cool  after  giant  powder  had  been  perintend  the  handling  and  management 

exploded  there,   is  not  deemed  to  have  of   large   quantities   of   dynamite;    but, 

been  given  by  the  superior  employee  in  having  done  so,  is  not  bound  to  super- 

the  capacity  of  a  vice  principal.     Mast  vise  every  detail  of  the  judgment  exer- 

V.  Kern  (1898)   34  Or.  247,  75  Am.  St.  cised  by  the  competent  person  whom  it 

Rep.  580,  54  Pac.  950.  has  placed  in  charge  of  the  work.     Mc- 

The  master  is  not  liable  for  an  error  Hugh  v.  Jones  &  M.  Steel  Go.    (1908) 

of  judgment  of  his  competent  foreman  219  Pa.  644,  69  Atl.  90. 

in  the  method  selected  of  adjusting  a  A  bridge   company  is  not  liable  for 

plank  for  a  servant  to  walk  on.     Govit  the  failure  of  a  mere  foreman  to  choose 

v.  Tucker  Electrical  Constr.  Go.   (1910)  a   proper    appliance    for   accomplishing 

65  Misc.  567,  120  N.  Y.  Supp.  870.  the  removal  of  a  heavy  machine  from  a 

In  directing  a  servant  how  to  place  car.     Hamann  v.  Milwaukee  Bridge  Go. 

a  ladder,  a  foreman  is  acting  as  a  fel-  (1906)    127  Wis.  550,  106  N.  W.  1081, 

low  servant.  Date  v.  New  York  Glucose  7  Ann.  Cas.  458. 

Co.  ( 1905 )   104  App.  Div.  207,  93  N.  Y.  A  master  is  not  liable  for  injury  to  an 

Supp.  249.  employee  engaged  in  sawing  wood  by  the 

The  master  is  not  liable  for  the  negli-  fall  of  a  pile   18  feet  high,  where  the 

gence  of  a  foreman  in  choosing  the  meth-  saw  was  set  20  feet  from  the  pile,  since 

od  adopted  for  repairing  the  ventilator  the   accident   was   due   to   an   error   of 

of  a  ship.     Brown  v.  Terry    (1901)    67  judgment  in  a  mere  detail  of  the  work, 

App.  Div.  223,  73  N.  Y.  Supp.  733.  and  the  master  was  not  required  to  an- 

Tlie  master  is  not  liable  for  an  error  ticipate   danger   to   men  at  work   at   a. 

of  judgment  of  a  foreman  in  his  choice  saw  placed  that  distance  from  the  pile, 

of  method  of  taking  heavy  iron  braces  Beaton  v.  Ahrams   (1910)    60  Wash.  1, 

off  of  a  pile,    hach  v.  Bwmham  (1904)  _  L.R.A.(N.S.)   — ,  110  Pac.  615. 

134   Fed.   688.  A  telephone  company  is  not  liable  for 

If   the   master   has  furnished   proper  its  foreman's  error  of  judgment  in  spli- 

tools,  he  is  not  liable  for  injuries  caused  cing   a  wire.     Tweed  v.  Hudson  Rvoer 

by   reason  of  the   servant  selecting  an  Teleph.  Go.    (1909)    130  App.  Div.  231, 

iron  rod  to  tamp  dynamite.    O'Brien  v.  114  N.  Y.   Supp.  607. 

Buffalo   Furnace    Go.    (1902)    68    App.  The  master  is  not  liable  for  an  error 

Div.  451,  73  N.  Y.  Supp.  830.  of  judgment  on  the  part  of  his  foreman 

Negligence,  or  error  of  judgment,  of  a  in  selecting  an  insufficient  appliance  for 

competent  foreman  having  authority  to  a  "snubbing  post."     EbHtt  v.  Milliken 

hire  and  discharge  the  men,  in  refusing  (1905)    103   App.    Div.   211,   92   N.   Y. 

to  permit  the  selection,  from  a  store  of  Supp.  1033. 

rope,   of   a  piece  suificient  for  the  use  The  master  is  not  liable  for  the  negli- 

intended,  and  insisting  upon  the  use  of  gent  method   employed  by   servants   to 

a  piece  which  proves  to  be  insufficient,  uncouple    water    pipe.      O'Sullivan    v. 

will   not   render   the   master  liable   for  Plynn  (1902)  67  App.  Div.  516,  73  N.  Y. 

a     resulting     injury     to     a    workman,  Supp.  1108,  appeal  dismissed  in   (1903) 

since    the    risk    of    injury    from    such  173  N.  Y.  619,  66  N.  E.  1113. 
fault  is  assumed  by  the  men  as  incident- 
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that  wherever  the  master  has  employed  an  adequate  force  of  serv- 
ants of  a  sufficient  degree  of  skill  and  capacity,  and  furnished  them 
with  all  the  means  which  are  essential  for  a  proper  discharge  of  their 
several  duties,  and  the  circumstances  are  such  that  the  same  number 
of  men  and  the  same  degree  of  care  are  not  always  required,  he  is 
justified  in  leaving  to  them  the  exercise  of  their  own  discretion  and 
judgment  in  the  disposition  and  distribution  of  the  force  available.^ 

1529.  [599]  Assigning  servants  to  work  for  which  they  are  unfitted. 
— It  has  been  held  that  there  can  be  no  recovery  for  negligence  of  this 
description,  either  in  cases  where  the  unfitness  was  the  cause  of  injury 
to  the  unfit  person  himself,*  or  in  cases  where  the  negligence  with 
which  it  is  sought  to  charge  the  master  consisted  in  allowing  the  unfit' 
person  whose  acts  were  the  direct  cause  of  the  injury  to  undertake  du- 


1  No  negligence  can  be  imputed  to  a 
railway  company  for  an  omission  to 
make  regulations  as  to  the  number  of 
brakemen  to  be  sent  on  a  train  of  de- 
tached cars  when  on  its  way  to  the  re- 
pair track,  and  in  what  positions  they 
should  be  placed.  Hence,  an  accident 
due  to  the  fact  that  there  were  too  few 
brakemen  on  a  particular  train,  and 
none  at  the  rear  end,  will  be  held  to  be 
attributable,  not  to  the  negligence  of  the 
company,  but  to  that  of  one  or  other  of 
the  employees  engaged  in  distributing 
the  cars.    Basel  v.  New  York  C.  &  H.  R. 

B.  Co.  (1877)  70  N.  Y.  171  (ear  repair- 
er injured). 

A  railway  company  is  not  liable  for 
the  negligence  of  the  foreman  of  a  drill 
crew  in  sending  a  detached  car  along  a 
track  where  other  cars  are  being  cou- 
pled, without  stationing  a  brakeman 
upon  it  to  control  its  movements.  Cen- 
tral R.  Co.  V.  Keegan  (1895)  160  U.  S. 
259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269. 

A  servant  assumes  the  risk  of  the 
negligence  of  his  superior  fellow  servant 
in  the  latter's  direction  of  the  men,  of 
the  machinery,  and  of  the  work,  to  the 
same  extent  that  he  assumes  the  risk 
of  the  negligence  of  the  fellow  laborer 
by  his  side,  who  is  engaged  in  perform- 
ing the  work.  American  Bridge  Co.  v. 
Seeds   (1906)   11  L.R.A.(N.S.)   1041,  75 

C.  C.  A.  407,  144  Fed.  605. 

A  master  is  not  liable  to  a  servant 
for  injuries  caused  by  the  negligence  of 
a  foreman  in  directing  work  where  the 
master  has  otherwise  performed  his 
duty.  Dill  V.  Marmon  (1905)  164  Ind. 
507,  69  L.R.A.  163,  73  N.  E.  67. 


In  Hussey  v.  Coger  (1889)  112  N.  Y. 
614,  3  L.R.A.  559,  8  Am.  St.  Rep.  787, 
20  N.  E.  556,  where  the  plaintiff  was 
injured  through  the  negligence  of  some 
of  his  fellow  servants,  the  court  rea- 
soned thus:  "It  was  no  part  of  the 
duty  of  the  master  to  remove  hatches 
or  direct  the  particular  mode  of  doing 
so,  any  more  than  to  direct  workmen 
in  the  use  of  the  tools  with  which  they 
performed  their  work.  There  were  cus- 
tomary and  established  modes  of  per- 
forming such  services,  and  each 
employee  was  expected  to  do  his  work  in 
the  manner  and  style  to  which  he  was 
accustomed,  without  special  directions 
in  respect  thereto.  It  was  entirely  im- 
material whether  the  superintendent  un- 
dertook to  perform  the  work  of  removing 
hatches,  or  ordered  it  to  be  done  by 
others;  he  was,  in  either  case,  engaged 
in  performing  the  duty  of  a  workman. 
The  master  had  furnished  abundant  help 
to  do  the  work,  and  had  done  all  that 
was  required  of  him;  and  it  was  the 
fault  of  the  servants  that  a  sufficient 
number  did  not  co-operate  to  perform 
it  safely,  or  do  it  in  the  manner  pre- 
scribed by  custom." 

1  Where  the  act  alleged  to  have  di- 
rectly resulted  in  injury  was  that  of  a 
fellow  servant  in  requiring  the  plain- 
tiff to  lift  beyond  his  strength,  no  breach 
of  the  master's  duty  to  supply  a  safe 
place  to  work  or  safe  instrumentalities 
is  involved.  The  issue  presented  is 
merely  one  of  the  manner  in  which  a 
servant  employed  a  proper  instrument 
of  work.  Robertson  v.  Chicago  £  E.  R. 
Co.  (1896)   146  Ind.  486,  45  N.  E.  655. 
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ties  whicli  he  was  incapable  of  performing  properly.*  It  is  clear, 
however,  that  nonliability  cannot,  in  cases  of  the  latter  class,  be  predi- 
cated, except  where  the  change  of  functions  was  allowed  without  any 
authority,  express  or  implied,  from  the  master.  The  decisions  cited 
in  §  1502,  ante,  with  regard  to  such  negligence,  show  that,  if  the 
change  was  made  by  an  official  who  had  the  power  to  make  it,  the  cir- 
cumstances are  controlled  by  the  doctrine  that  the  duty  to  employ 
competent  servants  is  non-delegable. 

1530.  [600]  Negligence  in  sending  servants  into  abnormally  dan- 
gerous places  without  warning.—  (See,  however,  §  1509,  ante.) — Sev- 
eral decisions  embody  the  principle  that  an  employee  who,  in  the 
exercise  of  superintendence,  sends  a  subordinate  to  perform  his  duties 
in  a  place  where  he  will  be  exposed  to  a  specific  peril  due  to  conditions 
which  have  arisen  in  carrying  out  the  executive  details  of  the  work, 
acts  as  a  mere  fellow  servant  of  such  subordinate  in  giving  the  order 
without  warning  him  of  the  existence  of  the  peril.^ 


8  A  railway  company  is  not  liable  for 
an  injury  to  a  brakeman  caused  by  the 
negligence  of  the  engineer  in  placing 
his  unskilled  fireman  temporarily  in  the 
performance  of  his  duties  in  handling 
the  engine.  South  Florida  B.  Co.  v. 
Price  (1893)  32  Fla.  46,  13  So.  638; 
Parrish  v.  Pensacola  &  A.  B.  Co.  { 1891 ) 
28  Fla.  251,  9  So.  696;  Houston  &  T.  C. 
B.  Co.  V.  Myers  (1881)   55  Tex.  110. 

A  master  is  not  liable  for  the  negli- 
gence of  his  foreman  in  designating, 
from  among  several  competent  em- 
ployees, a  helper  for  another  servant, 
merely  because  he  was  not  as  competent 
as  one  who  might  have  been  designated, 
and  who  was  asked  for  to  assist  on  the 
particular  job.  Hilton  v.  FitcKburg  B. 
Co.  (1904)  73  N.  H.  116,  68  L.R.A.  428, 
59  Atl.  625. 

1  The  most  important  case  on  this 
point  is  Cullen  v.  'Norton  (1891)  126  N. 
Y.  1,  26  N.  E.  905.  There  the  plaintiffs 
decedent  was  employed  by  defendant  as 
a  laborer  in  his  cement  quarry,  and  was 
engaged  in  drilling  rock  for  blasting 
purposes  under  the  defendant's  foreman. 
Prior  to  the  accident,  eleven  holes  had 
been  drilled  in  a  piece  of  rock,  and 
charged  and  fired,  but  only  ten  of  them 
exploded.  The  foreman  examined  the 
unexploded  hole,  and  found  the  fuse  un- 
consumed,  but  failed  to  remove  it.  The 
next  morning  he  directed  two  of  the 
workmen  to  drill  holes  in  the  rock, 
within  2  feet  of  the  undischarged  hole, 


and  at  the  same  time  ordered  the  de- 
ceased to  drill  20  or  30  feet  below.  The 
unexploded  fuse  shortly  after  in  some 
way  ignited  the  charge,  which  exploded 
and  threw  a  mass  of  rock  on  the  de- 
ceased. Upon  these  facts  the  trial  judge 
dismissed  the  complaint.  This  judg- 
ment was  reversed  by  the  supreme  court 
(1889;  52  Hun,  9,  4  N.  Y.  Supp.  774) 
on  the  ground  that  the  foreman  was  the 
representative  of  the  employer  in  regard 
to  furnishing  the  plaintifl'  with  a  safe 
place  to  work.  At  the  second  trial  the 
plaintiff  had  a  verdict,  and  the  judg- 
ment therein  was  affirmed  by  the  su- 
preme court  ( 1890 ;  29  N.  Y.  S.  R.  700, 
9  N.  Y.  Supp.  174)  on  a  theory  of  the 
evidence  thus  explained  by  Landon,  J. : 
"The  rule  requiring  the  master  to  pro- 
tect his  servant  from  the  known  and  in- 
herent dangers  of  the  situation  includes 
those  reasonably  to  be  apprehended.  Be- 
cause the  carelessness  of  fellow  servants 
in  such  a  situation  is  not  to  be  reason- 
ably apprehended,  the  master  may  es- 
cape the  consequences  arising  from  that 
peril.  But  if  it  was  reasonable  to  appre- 
hend a  premature  explosion  from  some 
other  cause,  then  the  master's  care  and 
prudence  should  have  protected  the  in- 
testate from  it.  The  foreman  was  his 
only  representative  to  act  for  him,  and 
the  jury  have  found  that  he  not  only 
failed  to  exercise  that  care,  but  actually 
did  with  respect  to  the  intestate  what 
ordinary    care    should    have    restrained 


f  1530] 


VICE  PRINCIPALSHIP— DETAILS  OF  WORK. 


456T 


It  is  often  quite  difficult  to  decide  whether  cases  of  this  type  should 
he  referred  to  the  principle  illustrated  by  the  decisions  just  cited,  or 


him  from  doing.  Leonard  v.  Collins 
(1877)  70  N.  Y.  90.  It  may  be  conceded 
that  the  distinction  between  the  danger- 
ous nature  of  the  employment  and  the 
•dangerous  nature  of  the  place  of  em- 
ployment is  not  always  clearly  per- 
ceived. We  .  .  .  hazard  the  illus- 
tration: Suppose  the  place  is  a  rock 
in  a  mine,  and  the  work  is  the  picking 
■out  of  explosive  powder  from  the  hole 
■of  an  undischarged  blast  in  the  rock. 
The  place,  aside  from  the  nature  of  this 
particular  work,  is  safe,  but  the  work 
is  unsafe  and  dangerous  in  the  extreme. 
If  an  explosion  results  from  the  work 
^nd  injures  the  servant,  the  injury  is 
plainly  attributable  to  the  work,  and 
Tiot  to  the  place.  But  suppose,  while 
■engaged  in  this  dangerous  work  an  over- 
hanging rock,  gradually  becoming  loos- 
•ened,  now  falls  upon  the  servant  and 
kills  him.  His  death  is  attributable  to 
"the  place;  and  the  inquiry  would  be 
pertinent  whether  his  master  was  negli- 
gent in  assigning  him  to  such  a  place. 
Again,  suppose  the  workman  is  extract- 
ing the  powder  from  the  blast,  as  in  the 
■first  supposition,  and  the  danger  is  in- 
■cident  only  to  the  nature  of  his  work, 
and  the  master,  with  knowledge  of  the 
■situation,  directs  a  second  workman  to 
■drill  a  new  hole  in  the  same  rock  near 
to  the  one  upon  which  the  first  work- 
man is  employed.  Clearly,  with  respect 
-to  the  second  workman,  the  place  is  a 
■dangerous  one,  wholly  irrespective  of 
his  own  employment.  As  is  repeated 
in  Eussey  v.  Ooger  (1889)  112  N.  Y. 
•614,  3  L.R.A.  559,  8  Am.  St.  Rep.  787, 
20  N.  E.  556,  the  master  owes  the  duty 
"to  his  servants  to  furnish  a  safe  and 
proper  place  in  which  to  prosecute  his 
Tvork,  and  to  exercise  care  and  prudence 
in  the  protection  of  his  servants  from 
-the  known  and  inherent  dangers  of  the 
situation." 

In  the  court  of  appeals  (1891;  126  N. 
Y.  1,  26  N.  E.  905),  the  judgment  was 
reversed  on  the  ground  that  the  "mas- 
■ter  furnished  the  mine  as  a  place  for 
labor,  and  it  was  solely  on  account  of 
-the  manner  in  which  the  foreman,  a  fel- 
low servant,  performed  the  work  or  di- 
rected it  that  the  accident  happened, 
and  happened  in  the  course  of  the  per- 
formance of  the  very  kind  and  character 
of  work  which  the  plaintiff's  intestate 


took  the  risk  of  by  accepting  employ- 
ment." The  following  extract  from  the 
opinion  shows  that  the  different  conclu- 
sions arrived  at  by  the  two  courts  were 
not  so  much  due  to  a  doctrinal  disagree- 
ment as  to  the  circumstance  that  the 
effect  of  the  evidence  was  considered  by 
each  of  them  from  essentially  different 
standpoints:  "If  Doran  acted  as  mas- 
ter, the  defendant  is  liable;  while  if  he 
acted  in  his  capacity  as  an  employee, 
and  not  as  a  representative  of  the  mas- 
ter, his  negligence  does  not  rest  upon 
the  master.  The  quarry  was  the  place 
where  the  work  was  to  go  on,  and  the 
master  was  bound  to  make  it  a  reason- 
ably safe  place  for  such  work,  consider- 
ing its  character  and  the  necessarily 
dangerous  nature  of  the  work  itself.  For 
the  manner  in  which  the  persons  em- 
ployed in  the  quarry  should  themselves 
perform  their  work  the  master  was  not 
liable.  It  is  not  claimed  that  the  mas- 
ter did  not  furnish  a  proper  place  to 
work  in  the  first  instance ;  that  is,  when 
the  deceased  was  employed,  the  quarry 
was  as  safe  as  any  quarry  is  where 
frequent  blasts  are  being  fired  off.  But 
the  manner  of  the  performance  of  each 
of  the  various  details  of  the  work  by 
which,  as  a  whole,  it  was  to  be  con- 
ducted, rested  necessarily  upon  the  in- 
telligence and  care  and  fidelity  of  the 
servants  to  whom  these  duties  were  in- 
trusted. It  can't  be  that  every  time  a 
blast  was  exploded  and  the  men  came 
back,  the  manner  of  their  distribution 
for  work  was  a  duty  of  the  master,  and 
that  the  order  of  a  foreman,  mistakenly 
or  negligently  given,  must  be  regarded 
as  the  order  of  the  master  in  fulfilling 
a  duty  to  furnish  a  safe  place  to  work 
in.  It  is,  as  it  seems  to  me,  a  detail 
of  the  working  or  management  of  the 
business,  the  risks  attending  which  have 
been  assumed  by  the  party  taking  em- 
ployment." 

A  Federal  circuit  court  of  appeals 
has  also  rendered  a  similar  decision, 
holding  that  a  foreman  of  a  gang  of  men 
engaged  in  constructing  a  sewer  under 
the  supervision  of  general  superintend- 
ents is  not  a  special  vice  principal  so  as 
to  render  the  city  liable  to  one  of  such 
men  injured  in  consequence  of  the  negli- 
gence of  such  foreman  in  directing  such 
man  to  reload  holes  drilled  for  blasting. 
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to  the  principle  that  the  duty  of  instruction  is  non-delegable.  A  very 
slight  change  in  the  standpoint  from  which  the  evidence  is  considered 
will  suffice  to  throw  the  facts  on  one  side  or  the  other  of  the  line.^ 


■without  telling  him  that  the  person  who 
loaded  them  and  was  about  to  clean 
them  out  had  said  that  the  dynamite  in 
one  of  them  had  not  exploded.  Minne- 
apolis V.  Lundin  ( 1893 )  7  C.  C.  A.  344, 
19  U.  S.  App.  245,  58  Fed.  525.  The 
court  reasoned  thus:  "The  duty  of 
the  master  to  furnish  a  safe  place  for 
the  performance  of  work  does  not  re- 
quire it  to  keep  that  place  safe  under 
the  constantly  changing  conditions 
which  the  performance  of  such  a  work 
as  the  construction  of  a  sewer  necessi- 
tates. The  city  furnished  a  street  in 
which  it  was  safe  to  construct  a  sewer. 
The  comparative  safety  of  the  place 
where  each  man  worked  was  necessarily 
constantly  varied  by  the  progress  of  the 
work,  and  the  duty  of  the  master  did 
not  extend  to  keeping  every  place  where 
each  workman  labored  safe  at  every 
moment  of  its  progress.  It  was  the 
duty  of  each  workman  to  use  reasonable 
care  to  so  render  his  service  that  the 
place  in  which  he  and  his  fellow  serv- 
ants were  required  to  labor  should  con- 
tinue to  be  reasonably  safe.  It  was 
the  duty  of  the  foreman  to  so  direct 
the  work  of  excavating,  of  laying  the 
pipe,  and  of  filling  the  trench  that  it 
would  continue  to  be  reasonably  safe  for 
every  man  in  his  crew  to  render  the 
service  assigned  to  him.  But  these  were 
personal  duties  imposed  upon  the  work- 
men and  the  foreman  by  their  employ- 
ment in  the  common  service,  and  not 
by  the  delegation  to  them  of  the  per- 
formance of  any  absolute  duty  of  the 
master.  The  street  originally  furnished 
by  the  city  was  safe.  The  trench  in 
which  the  rock  was  to  be  blasted  was 
originally  safe  for  the  blasting  of  rock. 
If  the  safe  place  originally  furnished 
by  the  city  became  unsafe  in  the  prog- 
ress of  the  work,  it  was  rendered  so,  not 
by  any  negligence  of  the  city  or  its 
superintendent  in  furnishing  it,  but  by 
the  acts  or  negligence  of  the  foreman 
and  his  workmen  in  discharging  the 
duties  imposed  upon  them  by  their  com- 
mon employment,  and  for  these  acts  and 
this  negligence  the  city  was  not  respon- 
sible." 

A  master  who  provided  a  skilful  fore- 
man and  competent  fellow  workman, 
with   necessary   and  proper   appliances 


and  tools  for  the  removal  of  fragments 
of  stone  after  a  blast,  is  not  liable  for 
injuries  sustained  by  an  employee,  be- 
cause the  foreman  omitted  to  give  him 
notice  to  pry  off  the  piece  of  rock  that 
fell  and  hit  him,  instead  of  going  to 
work  directly  under  it.  Perry  v.  Rog- 
ers (1898)  157  N.  Y.  251,  51  N.  E.  1021, 
reversing  (1895)  91  Hun,  243,  36  N.  Y. 
Supp.   208. 

The  fact  that  a  master  personally  di- 
rected a  servant  to  go  to  work  with  a 
gang  who  cleared  up  at  night  the  d4T)ris 
caused  by  blasting  in  the  daytime  will 
not  make  him  liable  for  injuries  to  the 
servant  occasioned  by  the  fall  of  a  rock 
loosened  by  such  blasting,  where  com- 
petent workmen,  a  skilled  foreman,  and 
safe  appliances  were  furnished.  Ga/pas- 
so  V.  Woolfolk  (1900)  163  N.  Y.  472,  57 
N.  E.  760,  reversing  (1898)  25  App. 
Div.  234,  49  N.  Y.  Supp.  409.  Perry  v. 
Rogers  (1898)  157  N.  Y.  251,  51  N.  E. 
1021,  supra,  was  followed. 

In  like  manner,  the  negligence  of  a 
foreman  in  directing  a  common  laborer 
employed  to  drill  holes  for  blasting,  to 
draw  an  unexploded  charge,  without 
warning  him  as  to  the  kind  of  explo- 
sive used,  or  instructing  him  in  the  way 
of  handling  it,  is  that  of  a  fellow  serv- 
ant merely.  Vitto  v.  Farley  (1895)  15 
Misc.  153,  36  N.  Y.  Supp.  1105.  The 
decision  was  based  on  the  ground  that 
the  direction  related  to  a  mere  "detail 
of  the  work  intrusted  to  the  judgment 
and  discretion  of  the  foreman,"  and  that 
the  "method  to  be  employed  was  left 
entirely  to  the  foreman." 

2  In  a  very  close  case  it  was  held  by 
a  divided  court  that  an  employer  own- 
ing a  coal  dock,  the  structures  and  ma- 
chinery upon  which  are  undergoing 
repairs  and  rebuilding  made  necessary 
by  a  storm,  is  not  guilty  of  negligence 
in  failing  to  warn  a  new  and  inexperi- 
enced employee  at  work  upon  a  chute, 
of  the  presence  in  such  chute  of  the 
slack  of  a  cable  attached  to  the  ma- 
chinery of  the  dock,  and  of  the  danger 
of  its  suddenly  lifting  by  the  starting 
of  the  machinery,  where  the  machinery 
is  not  in  regular  operation,  and  such 
lifting  of  the  cable  is  not  one  of  the 
incidents  of  such  operation,  regularly 
or    occasionally    occurring,    but    arises 
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1531.  [601]  Failing  to  warn  servants  as  to  dangers  arising  from  the 
execution  of  the  details  of  the  work. — The  general  principle  that  the 
master's  duty  to  provide  a  safe  place  of  work  is  not  deemed  to  have 
been  violated  where  the  unsafety  is  caused  solely  by  the  acts  of  co- 
servants  in  carrying  out  the  details  of  the  work  clearly  involves  the 
corollary  that  the  master  is  not  chargeable  with  the  failure  of  those 
servants  to  warn  each  other  as  to  the  existence  of  dangerous  conditions 
which  have  already  supervened.^ 


from  the  engineer's  adjusting  the  cable 
upon  the  drums  and  leaving  it  for  a 
time  lying  in  the  chute,  and  plaintiff's 
position  is  safe  until  the  starting  of 
the  engine,  and  the  employer  has  no 
notice  of  the  presence  of  the  cable  in 
the  chute,  and  cannot  reasonably  antici- 
pate it, — especially  where  such  employee 
is  not  ordered  to  take  a  position  over 
the  chute.  Porter  v.  Silver  Creek  d  M. 
Coal  Co.  (1893)  84  Wis.  418,  54  N.  W. 
1019.  The  majority  of  the  court  rea- 
soned thus:  "In  the  course  of  the 
engineer's  ■work  the  cable  was  for  a 
time  lying  in  the  chute.  He  started 
the  engine  and  drew  it  up,  and  thus 
made  the  plaintiff's  position  over  the 
chute  dangerous,  while  a  moment  before 
it  was  entirely  safe.  The  cable  was 
never  in  the  coal  chute  in  the  ordinary 
course  of  the  business,  but  was  always 
far  above  the  chute.  No  official  or  su- 
perintending officer  of  the  company 
knew  of  the  fact  that  the  cable  was  in 
the  chute  or  was  liable  to  be  there,  or 
ordered  it  put  there.  It  was  out  of  the 
usual  course  of  business,  and  could  not 
reasonably  be  anticipated.  Nor  was 
the  plaintiff  directed  to  take  the  posi- 
tion which  he  did  over  the  chute.  Cer- 
tainly, the  defendant  could  not  be  held 
to  be  obliged  to  warn  the  plaintiff  of  a 
danger  which  no  one  could  reasonably 
anticipate." 

Two  judges  dissented  on  the  ground 
that  the  master  was  bound  to  know  that 
the  machinery  might  start  at  any  mo- 
ment and  imperil  the  plaintiff.  (Com- 
pare the  reasoning  of  the  supreme  court 
in  Cullen  v.  Norton,  as  quoted  above.) 
On  the  whole,  this  seems  to  be  the  cor- 
rect theory  of  the  evidence.  The  rule 
as  to  details  of  work  being  based  essen- 
tially on  the  hypothesis  of  an  assump- 
tion of  the  risks  involved  in  the  given 
operations,  it  is  manifestly  a  prerequi- 
site to  its  application  that  those  risks 
should  have  been  understood  by  the  in- 


jured servant.  If  it  is  a  permissible 
inference  from  the  evidence  that,  for 
some  special  reason,  either  quoad  per- 
sonam or  quoad  res,  he  did  not  under- 
stand those  risks,  and  his  want  of  com- 
prehension was  excusable,  it  is  difficult 
to  admit  that  the  case  is  not  one  in 
which  the  jury  should  at  least  be  called 
upon  to  say  whether  under  the  circum- 
stances a  duty  of  instruction  should  be 
predicated.  The  objection  to  the  view 
of  the  majority  of  the  judges  is  that 
the  consideration  mainly  relied  upon — 
viz.,  that  the  event  which  caused  the 
injury  was  not  one  which  the  master 
had  reason  to  anticipate — was  scarcely 
one  which  a  court  of  review  was,  under 
the  circumstances  shown  by  the  record, 
warranted  in  making  the  basis  of  a  per- 
emptory inference  of  fact.  If  there  was 
no  evidence,  or  insufficient  evidence,  on 
this  point,  the  proper  course,  it  is  sub- 
mitted, would  have  been  to  send  back 
the  case  to  the  trial  court  for  further 
investigation. 

1  A  railroad  company  is  not  liable  for 
injuries  to  a  brakeman,  caused  by  the 
neglect  of  a,  flagman  in  not  giving  due 
notice  of  rails  torn  up  for  repairs. 
Cooper  V.  Milwaukee  d  P.  du.  Oh.  R. 
Co.    (1869)    23   Wis.   668. 

The  road  master  of  a  railroad,  direct- 
ing the  work  of  tearing  down  a  bridge 
is  not  the  vice  principal  of  the  employe;f 
to  the  extent  that  his  omission  to  give 
a  particular  warning  of  a  detail  thereof 
which  portends  danger  would  render  the 
master  liable  for  his  omission  in  that 
respect.  O'Neil  v.  Great  Northern  R. 
Co.  (1900)  80  Minn.  27,  51  L.R.A.  532, 
82  N.  W.  1086  (plaintiff  caught  by  a 
bolt  which  had  not  been  drawn  from  a 
stringer  of  a  trestle  which  he  was  help- 
ing to  remove ) . 

An  employee  is  not  liable  for  the 
death  of  an  employee,  caused  by  the 
blowing  off  of  a  door  of  a  blast  stove 
while  he  was  engaged  in  tightening  a 
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Similarly,  the  weiglit  of  authority  is  to  the  effect  that  a  master 
is  not  liable  for  the  negligence  of  a  servant  in  failing  to  notify 
a  coemployee  of  the  approach  of  a  transitory  peril  which,  as  the 
work  progresses,  will  render  the  environment  unsafe  for  a  brief  pe- 
riod, but  which  may  easily  be  avoided  if  due  warning  is  given.  In 
some  of  the  cases  illustrating  this  principle,  the  breach  of  duty  was 
committed  by  failing  to  notify  the  injured  servant  himself  that  his 
safety  was  imperiled  by  the  particular  peril  in  question.*    In  other 

nut  on  itj  where  there  was  no  danger  in  danger  by   the   foreman   of   a   gang   of 

■working  at  the   door   unless  the   blast  track  repairers  is  a  detail  of  the  work 

was  on,  and  of  that  fact  he  was  igno-  of  the  master.    Gurran  v.  Manhattan  R. 

rant,  solely  through  the  neglect  Of  his  Co.    (1907)    118  App.  Div.  347,  103  N. 

coemploye  under  whose  direction  he  was  Y.  Supp.  351. 

working.     Dahlke  v.  Illinois   Steel   Go.  The  master  is  not  liable  for  failure  to 

(1898)   100  Wis.  431,  76  N.  W.  362.  notify  an  experienced  servant  engaged 

In  Fredericks  v.  Ft.  Dodge  Brick  &  in  loading  a  vessel  that  a  hatchway  is 

Tile    Co.     (1911)     151    Iowa,    637,    —  uncovered.    Bamford  v.  G.  H.  Hammond 

X.R.A.(N.S.)    — ,    131    N.    W.    766,    it  Co.  (1906)  191  Mass.  479,  78  N.  E.  115. 

was  held  that  it  was  not  the  duty  of  A  railroad  company,  in  transmitting 

the  master  having  half  a  dozen  men  at  to  employees  sent  to  repair  a  washout 

work  in  a  clay  pit  to  continue  his  super-  on  its  line,  information  as  to  places  of 

vision  over  them  with  reference  to  the  danger,   may   reasonably  rely  upon   its 

■ordinary    operation    of   bringing    down  own    servants,    agents,    and    means    of 

and  loading  the  clay,  and  he  was  not  communication.     Graham  v.  Detroit,  G. 

liable  for  the  negligence   of  a   servant  B.  &  M.  R.  Co.    (1908)   151  Mich.  629, 

in  failing  to  notify  a  coemployee  of  the  25  L.R.A.(N.S.)   326,  115  N.  W.  993. 

approach  of  a  transitory  peril  which,  as  2  See  note  to  Anderson  v.  Pittshurg 

the  work  progressed,  would  render  the  Coal   Co.   26  L.R.A.(N.S.)    624. 

environment  unsafe  for  a  brief  period.  The  negligence  of  a  section  foreman 

l)ut  which  might  be  easily   avoided  if  in  failing  to  note  an  approaching  train, 

due  warning  was  given.  and  to  give  the  proper  warning  so  that 

The   railroad   company   is   not  liable  a  hand  car  may  be  taken  from  the  track, 

for    injuries    due   to    the   failure   of    a  is  not  the  omission  of  a  duty  which  the 

foreman  to  warn  a  track  hand  of  the  railroad  company  owes  as  master  to  one 

approach  of  a  train,  as  he  had  agreed,  of   the   gang.     Martin  v.   Atchison,   T. 

Riola  V.  Uew  York  C.  &  E.  R.  R.  Co.  d  8.  F.  R.  Co.  ( 1897 )  166  U.  S.  399,  41 

(1904)  97  App.  Div.  252,  89  N.  Y.  Supp.  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603.     "We 

«45,  affirmed  in   (1906)    184  N.  Y.  596,  do  not  perceive,"  said  the  court,  "that 

77  N.  E.  1196.  the  doctrine  as  to  the  duty  of  the  mas- 

The  failure  of  a  foreman  of  a  yard  and  ter  to  furnish  a  safe  place  for  the  serv- 

bridge  crew  to  warn  the  members  of  the  ant  to  work  in  has  the  slightest  appli- 

crew  of  the  approach  of  a  car  does  not  cation  to  the  facts  of  this  case.     There 

render  the  company  liable.     Chicago  &  is  no  intimation  in  the  evidence,  nor  is 

E.  R.  Co.  V.  Lain   (1906)  —  Ind.  App.  any  claim  made,  that  the  hand  car  upon 

— ,  79  N.  E.  547.  which  the  plaintiff  was  riding  was  not 

The  duty  of  the  employer  to  furnish  properly  equipped   and   in  good   repair 

a  safe  place  for  his  employees  to  work  and  in  every  way  fit  for  the  purpose  for 

imposes  upon  him  no  duty  to  give  no-  which  it  was  used.     It  was  a  perfectly 

tice   of   transitory   dangers  which  may  safe   and   proper  means   of   transit,   in 

be  caused  by  the  acts  of  fellow  workmen,  and  of  itself,  from  the  station  at  Albu- 

Miller  v.  American  Bridge  Co.    (1907)  querque  to  the  point  where  the  plaintiff 

216   Pa.   559,   65   Atl.   1109    (carpenter  was  going  to  work.     ...     If  the  car 

at  work  on  top  of  stone  pier  of  a  bridge  were  rendered  unsafe,  it  was  not  by  rea- 

injured  by  timber  being  lowered  with-  son  of  any  lack  of  diligence  on  the  part 

out  warning).  of  the  defendant  in  providing  a  proper 

The  giving  of  warning  of  approaching  car,   but   the  danger   arose   simply   be- 
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cause  a  fellow  servant  of  the  plaintiff 
failed  to  discharge  his  own  duty  in 
-watching  for  the  approach  of  a  train 
from  the  south." 

A  train  master  who  orders  cars  to  be 
taken  out  of  a  train  without  notice  to 
ji  brakeman  engaged  in  making  a  coup- 
ling acts  as  a  fellow  servant  of  such 
ibrakeman.  Martin  v.  Chicago  d  A.  R. 
•Go.    (1895)    65  Fed.  384. 

The  duty  of  warning  servants  that  a 
Wast  is  about  to  be  fired  in  a  quarry 
■does  not  belong  to  the  non-delegable 
■class.  Donovan  v.  Ferris  (1900)  128 
Cal.  48,  79  Am.  St.  Rep.  25,  60  Pac. 
519;  Gallagher  v.  McMullin  (1898)  25 
App.  Div.  571,  49  N.  Y.  Supp.  734 
(warning  not  given  in  time). 

A  workman  in  a  quarry  cannot  re- 
cover for  injuries  received  because  of 
-the  failure  of  the  blast  firer  to  give 
■him  warning  of  a  blast.  Kelly:  Island 
Lime  &  Transport  Co.  v.  Pachuta 
(1904)  69  Ohio  St.  462,  100  Am.  St. 
Rep.  706,  69  N.  E.  988. 

There  can  be  no  recovery  where  an  en- 
gineer without  warning  moved  cars 
again  after  they  had  come  to  a  stop, 
against  another  car  to  which  a  brake- 
man  was  about  to  couple  them.  Long 
V.  Coronado  R.  Go.  (1892)  96  Cal.  269, 
31  Pac.  170. 

The  negligence  of  an  employee  intrust- 
ed with  the  duty  of  warning  other  em- 
ployees of  the  starting  of  machinery  is 
not  imputed  to  the  employer.  Portance 
V.  Lehigh  Valley  Coal  Co.  (1899)  101 
Wis.  574,  70  Am.  St.  Rep.  932,  77  N. 
W.  875;  Cole  Bros.  v.  Wood  (1894)  11 
Tnd.  App.  60,  36  N.  E.  1074. 

Compare  the  cases  as  to  starting  ma- 
chinery without  warning,  in  §  1540, 
note  1,  subd.   (j),  post. 

One  under  whose  direction  a  carpen- 
ter is  working  upon  a  ladder  in  front 
of  a  car  stable,  who  promises  to  remain 
at  the  foot  of  the  ladder  to  give  the 
workman  notice  whenever  it  is  neces- 
sary to  remove  the  ladder  in  order  to 
permit  the  cars,  or  a  cart  to  pass  in  or 
■out  of  the  stable,  does  not  represent  the 
■master.  Byrnes  v.  Brooklyn  Heights 
R.  Co.  (1899)  36  App.  Div.  355,  55  N. 
Y.  Supp.  269. 

Where  a  servant  undertakes  the  work 
of  putting  damaged  cars  on  a  certain 
track  in  a  yard,  the  receipt  of  insuffi- 
cient notice  as  to  the  precise  defect  in 
some  particular  car  which  he  has  to 
handle  is  to  be  treated  as  the  neglect 
■of  a  fellow  servant,  and  the  risk  must 


fall  within  the  ordinary  rule,  inasmuch 
as  it  is  an  incident  of  the  service  which 
was  entered  upon,  that  broken  cars 
might  be  put  in  the  wrong  place  in  the 
yard,  and  insufficient  notice  of  the  de- 
fects in  them  might  be  given.  Such  an 
omission  of  notice  relates  to  matters  of 
detail,  and  is  one  which  cannot  be  given 
in  advance.  It  is,  therefore,  not  like  an 
omission  to  give  instructions  to  an  in- 
experienced hand  as  to  the  general  dan- 
ger to  which  his  work  will  expose  him. 
Yeaton  v.  Boston  &  L.  R.  Corp.  (1883) 
135  Mass.  418. 

Trainmen  engaged  in  switching  cars 
act  as  fellow  servants  in  failing  to  give 
notice  of  their  approach  to  a  car  re- 
pairer at  work  on  one  of  the  tracks. 
Tewas  &  P.  R.  Co.  v.  Camphell  (1894) 
—  Tex.  Civ.  App.  — ,  39  S.  W.  1104. 
To  the  same  effect,  Farier  v.  St.  Louis 
Nat.  Stock  Yards  (1910)  152  111.  App. 
589. 

The  master  is  not  liable  for  injuries 
caused  by  the  failure  of  a  foreman  to 
give  warning  of  the  approach  of  a  car 
to  an  oiler  who  had  gone  into  an  open- 
ing between  the  rails  of  a  street  rail- 
road operated  by  cable.  Ryan  v.  Third 
Ave.  R.  Co.  (1904)  92  App.  Div.  306, 
86  N.  Y.  Supp.  1070. 

A  railroad  company  is  not  liable  for 
the  negligence  of  a  servant  charged  with 
the  duty  of  giving  notice  to  the  servants 
in  charge  of  an  engine  of  the  danger  to 
a  car  repairer  attempting  to  cut  off  the 
engine  from  the  train.  McGauley  v. 
Michigan  0.  R.  Co.  (1911)  167  Mich. 
230,  132  N.  W.  510. 

A  railroad  company  is  not  liable  for 
injuries  caused  by  the  failure  of  a  sub- 
foreman,  about  to  move  a  ear  on  a  turn- 
table, to  warn  another  employee,  en- 
gaged in  loading  the  car.  Peterson  v. 
New  York,  N.  H.  &  3.  R.  Co.  (1904) 
77  Conn.  351,  59  Atl.  502. 

No  duty  to  warn  a  workman  in  the 
bottom  of  a  trench  which  he  is  assist- 
ing in  filling  up,  when  dirt  is  to  be 
dumped  into  it  by  other  workmen,  rests 
upon  the  master,  so  as  to  render  him 
liable  to  the  workman  for  injuries 
caused  by  the  failure  of  the  foreman, 
who  has  assumed  the  duty  of  doing  so, 
to  give  the  warning  in  a  particular  in- 
stance. McLaine  v.  Head  &  D.  Co. 
(1902)  71  N.  H.  294,  58  L.R.A.  462,  93 
Am.  St.  Rep.  522,  52  Atl.  545. 

One  engaged  in  digging  a  trench  for 
a  gas  main  across  a  public  street  at 
night,  and  the  foreman  in  charge  of  the 
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gang,  are  fellow  servants,  so  that  the 
master  is  not  liable  for  Injuries  to  the 
former  through  the  failure  of  the  latter 
to  inform  him  that  more  cars  may  be 
expected  on  the  tracks  laid  in  the  street, 
or  in  failing  to  keep  watch  and  warn 
him  of  the  approach  of  a  car  which 
strikes  him.  Gereg  v.  Milwaukee  Gas- 
light Co.  (1906)  128  Wis.  35,  7  L.R.A. 
(N.S.)   367,  107  N.  W.  289. 

A  brakeman  cannot  recover  for  inju- 
ries caused  by  the  negligence  of  a  fel- 
low brakeman  in  throwing  a,  heavy 
piece  of  ice  from  the  train,  without 
warning.  .Galveston,  H.  £  8.  A.  E.  Co. 
V.  Henefif  (1907)  —  Tex.  Civ.  App.  — , 
99  S.  W.  884. 

The  owner  of  a  quarry  is  not  liable 
for  injuries  caused  by  the  failure  of  a 
foreman  to  give  warning  as  a  stone  was 
dropped  by  a  derrick.  Maine  &  N.  H. 
Granite  Corp.  v.  Hachey  (1909)  97  C. 
C.  A.  508,  173  Fed.  784. 

The  master  is  not  liable  for  the  fail- 
ure of  a  foreman  to  warn  a  common 
laborer,  breaking  down  a  pile  of  salt, 
that  a  fall  was  about  to  be  made. 
Miholojczak  v.  North  American  Chem- 
ical Go.  (1901)  129  Mich.  80,  88  N.  W. 
75. 

A  railroad  company  is  not  liable  for 
injuries  to  a  laborer  at  work  on  a  car 
on  a  turntable,  caused  by  its  being 
moved  by  other  employees  without  no- 
tice. Peterson  v.  Neio  Yorh,  N.  H.  &  H. 
R.  Co.  (1904)  77  Conn.  351,  59  Atl.  502. 

There  is  no  duty  incumbent  upon  an 
employer  to  warn  a  workman  of  the 
general  danger  of  working  upon  or  near 
to  heavily  charged  electric  wire  cables, 
where  the  workman  is  fully  aware  of  the 
risk.  Grehenstein  v.  Stone  d  W.  En- 
gineering Corp.  (1910)  205  Mass.  431, 
91  N.  E.  411. 

A  railroad  company  which  has  pro- 
vided watchmen  to  guard  a  car  repairer 
from  danger  while  at  work  is  not  liable 
to  him  for  an  injury  resulting  from 
their  failure  to  warn  him  of  an  ap- 
proaching train.  LueWce  v.  Chicago,  M. 
d  St.  P.  R.  Co.  (1885)  63  Wis.  '91,  53 
Am.  Rep.  266,  23  N.  W.  136  (on  the 
first  appeal  [1883;  59  Wis.  127,  17  N. 
W.  870]  the  judgment  of  the  lower 
court  had  been  reversed  on  the  ground 
that  it  had  not  been  shown  that  the 
company  had  performed  its  duty  of 
furnishing  a  watchman)  ;  Rea;  v.  Pull- 
man's Palace  Car  Co.  (1897)  2  Marv. 
(Del.)  337,  43  Atl.  246.  In  the  latter 
case  the  court  said  in  the  course  of  an 


oral  charge :  "The  giving  of  notice  of 
the  approach  of  danger,  where  it  does 
not  enter  into  the  creation  of  or  the 
maintenance  of  a  safe  place,  is  not  nec- 
essarily a  primary  duty  of  the  master 
but  a  secondary  duty,  so  to  speak, 
which  may  be  delegated  to  competent 
fellow  servants  under  proper  rules.  No- 
tice is  sometimes  an  incident  to  the 
safety  of  the  place,  a  matter  of  execu- 
tive detail,  which  ordinarily  must  of 
necessity,  in  operating  large  establish- 
ments, be  intrusted  to  some  independent 
human  will  other  than  that  of  the  mas- 
ter; upon  the  faithfulness  of  which  will 
in  the  performance  of  duty  it  is  rea- 
sonable to  rely." 

The  negligence  of  a  motorman  in  dis- 
obeying a  rule  of  the  company  requiring 
those  in  charge  of  its  cars  to  give  time- 
ly warning  of  their  approach  to  a  track 
crew  is  not  chargeable  to  the  company 
as  a  violation  of  its  duty  to  use  reason- 
able care  to  provide  a  safe  place  for  the 
trackman  to  do  his  work.  Lundquist 
V.  Duluth  Street  R.  Co.  (1896)  65  Minn. 
387,  67  N.  W.  1006. 

The  failure  of  a  hatch  tender  to  dis- 
charge his  duty  of  giving  warning  to 
the  servants  in  the  hold  below  that  a 
bale  is  about  to  be  thrown  down  is  not 
negligence  which  is  imputable  to  the 
ship  owner.  Ocean  8.  8.  Co.  v.  Cheeney 
(1890)   86  Ga.  278,  12  S.  E.  351. 

An  employer  is  not  answerable  for  the 
negligence  of  one  coservant  in  failing  to 
notify  another  that  the  operation  of 
pulling  down  a  pile  is  about  to  begin. 
Qeesen  v.  Saguin  (1901)  115  Iowa,  7, 
87  N.  W.  745. 

The  failure  of  an  employee  to  perform 
his  duty  of  giving  due  warning  that  a 
piece  of  timber  has  been  placed  in  the 
chute  which  conveys  it  to  a  ship  is  the 
negligence  of  a  mere  fellow  servant  of 
the  workmen  on  board.  Hermann  v. 
Port  Blakely  Mill  Co.  (1896)  71  Fed. 
853. 

A  contractor  engaged  in  the  business 
of  altering  and  repairing  vessels  is  not 
liable  for  the  failure  of  his  superintend- 
ent to  warn  the  men  working  in  the 
hold  that  a  hatch  is  about  to  be  re- 
moved. Hussey  V.  Coger  (1889)  112  N. 
Y.  614,  3  L.R.A.  559,  8  Am.  St.  Rep. 
787,  20  N.  E.  556  (hatch  escaped  from 
the  hands  of  the  workmen). 

The  negligence  of  a  superintendent  in 
charge  of  work  under  a  construction 
contract,  in  replying  in  the  affirmative 
to  the  question  whether  it  was  clear  be- 
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cases  the  delinquency  consisted  essentially  in  an  omission  to  convey 
to  the  coservant  whose  act  was  the  immediate  canse  of  the  injury  such 
information  as  would  have  enabled  him  to  avoid  inflicting  the  injury.' 
That  the  failure  to  warn  servants  as  to  transitory  dangers  is  re- 
garded as  official  negligence  in  an  employee  who  is  a  vice  principal  by 
virtue  of  his  rank,  see  1471,  ante. 

1532.  [602]  Absence  from  the  post  of  duty. — 1  master  who  employs 
a  sufficient  number  of  servants  is  not  liable  for  an  injury  to  an  em- 
ployee caused  by  the  temporary  absence  of  a  coemployee  from  a  post 
of  duty  without  any  fault  on  the  part  of  the  employer.^ 

1533.  [603]  Selecting  an  imperfect  appliance  from  the  stock  avail- 
able.— (Compare  cases  cited  in  §  1527,  ante.) — It  is  well  settled  that, 
where  the  master  has  provided  an  adequate  and  readily  accessible 
stock  of  suitable  appliances  in  good  condition,  from  which  to  make 
a  selection,  and  the  imperfection  of  an  instrumentality  selected  there- 
from was,  or  ought  to  have  been,  apparent  to  the  servant  who  se- 
lected it,  the  master  cannot  be  held  responsible  for  injuries  which 
are  sustained  by  the  use  of  that  instrumentality,  whether  the  sufferer 
be  the  servant  himself  who  made  the  selection,  or  a  coemployee.^ 


low,  by  an  employee  who  was  throwing 
down  blocks  from  a  height  to  the  work- 
man below,  resulting  in  an  injury  to 
such  workman,  is  not  chargeable  to  the 
master.  Donnelly  v.  8an  Francisco 
Bridge  Co.  (1897)  117  Cal.  417,  49  Pac. 
559. 

Where  an  employee  was  injured  in  at- 
tempting to  preserve  the  property  of  his 
master  from  fire,  and  the  injury  result- 
ed from  the  negligence  of  the  foreman 
in  failing  to  notify  the  servant  of  a 
peril  which  had  delevoped  during  the 
fire,  the  negligence  is  considered  to  be 
that  of  a  fellow  servant.  Maltbie  v. 
Belden  (1901)  167  N.  Y.  307,  54  L.R.A. 
52,  60  N.  E.  645,  reversing  (1899)  45 
App.  Div.  384,  60  N.  Y.  Supp.  824. 

In  the  absence  of  an  express  agree- 
ment, one  employed  to  repair  an  eleva- 
tor is  not  entitled  to  warning  from  the 
master  when  the  elevator  is  about  to 
start,  where  he  relies  upon  a  fellow 
servant  when  he  has  requested  to  give 
such  warning.  Man/n  v.  O'Sullivan 
(1899)  126  Cal.  61,  77  Am.  St.  Rep. 
149,  58  Pac.  375. 

3  The  omission  of  a  foreman  of  track 
repairers  to  set  a  lookout  is  not  negli- 
gence wnich  can  be  imputed  to  the  com- 
pany. .DutMe  V.  Caledonian  R.  Co. 
.(1898)  23  Sc.  Sess.  Cas.  4th  series,  934. 


A  railway  is  not  liable  for  the  failure 
of  a  yard  foreman  to  place  a  signal  flag 
in  front  of  the  cars  upon  the  repair 
track,  so  as  to  prevent  any  other  train 
from  coupling  on  to  such  cars  while  said 
signal  was  displayed,  the  result  being 
that  a  car  repairer  was  injured  by  the 
coupling  of  a  train.  Peterson  v.  Chica- 
go &  N.  W.  R.  Co.  (1887)  67  Mich.  102, 
11  Am.  St.  Rep.  564,  34  N.  W.  260. 

1  Reichel  v.  New  York,  C.  &  H.  R.  R. 
Co.  (1892)  130  IS.  Y.  682,  29  N.  E.  763. 

The  absence  of  a  brakeman  upon  cars 
shunted  without  an  engine  is  the  negli- 
gence of  a  coservant,  and  not  of  the 
railroad  company,  where  the  latter  has 
employed  sufficient  and  competent  brake- 
men  to  do  such  work,  and  they  are  pres- 
ent in  the  yard  at  the  time  of  the  ac- 
cident. Potter  V.  New  York  C.  &  H. 
R.  R.  Co.  (1892)  136  N.  Y.  77,  32  N. 
E.  603.  The  court  distinguished  Flike 
v.  Boston  &  A.  R.  Co.  (1873)  53  N.  Y. 
549,  13  Am.  Rep.  545,  where  the  miss- 
ing brakeman  did  not  present  himself 
for  duty  at  all,  and  intimated  a  doubt 
as  to  the  correctness  of  Murphy  v.  New 
York  C.  &  H.  R.  R.  Co.  (1890)  118  N. 
Y.  527,  23  N.  E.  812. 

1  There  can  be  no  recovery  where  the 
field  superintendent  of  a  natural  gas 
company,  whose  duty  it  was  to  shut  in 
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and  test  wells,  was  injured  by  an  ex- 
plosion due  to  his  selection  of  a  valve 
too  weak  to  bear  the  pressure.  Toohey 
V.  EquitaUe  Gas  Go.  (1897)  179  Pa. 
437,  36  Atl.  314. 

An  employer  is  not  liable  for  an  in- 
jury to  an  employee  caused  by  the 
breaking  of  a  plank  while  putting  a 
tank  in  position,  where  such  plank  was 
selected  by  the  employee  and  his  fore- 
man while  employed  in  the  same  service 
with  him.  Mahoney  y.  Vacuum  Oil  Go. 
(1894)  76  Hun,  579,  28  N.  Y.  Supp. 
196. 

A  molder  working  by  the  day  in  a 
foundry,  frequently  called  upon  to  assist 
in  pouring  heated  metal  into  molds,  is 
a  fellow  servant  of  an  employee  who 
made  the  molds,  and  cannot  recover  for 
injuries  sustained  by  him  by  the  escape 
of  heated  metal,  due  to  the  use  of  an 
imperfect  flask  in  making  the  mold, 
where  numerous  flasks  were  provided, 
and  the  employee  was  not  required  to 
use  an  imperfect  one.  Kehoe  v.  Allen 
(1892)  92  Mich.  464,  31  Am.  St.  Rep. 
608,  52  N.  W.  740. 

The  duty  of  selecting  stakes,  and  pla- 
cing them  in  position  on  a  platform  car 
to  hold  ties  in  place,  is  incident  to  the 
work  of  the  servants  operating  the  train 
and  loading  and  unloading  the  ties ;  and 
the  railroad  company  is  not  liable  if  an 
injury  is  caused  by  their  carelessness  in 
performing  it.  Rounds  v.  Garter  ( 1901 ) 
94  Me.  535,  48  Atl.  175. 

In  Gregan  v.  Marston  (1891)  126  N. 
Y.  568,  22  Am.  St.  Rep.  854,  27  N.  E. 
952,  where  the  controversy  was  as  to 
whose  duty  it  was  to  observe  and  ex- 
amine the  condition  of  a  rope,  and 
change  it  when  so  worn  that  it  became 
unsafe,  the  court  explained  its  position 
as  follows:  "It  is  conceded  that  the  de- 
fendants kept  on  hand  and  ready  for 
use  at  any  moment  an  adequate  supply 
of  these  falls,  and  of  the  best  and  most 
approved  character.  ...  If  one  was 
wanted,  word  was  sent  to  the  office,  and 
the  new  fall  at  once  supplied  for  use  at 
the  dock.  Usually  the  engineer  or  his 
assistant  made  the  application,  but  any- 
body engaged  in  the  work  could  give 
the  notice  and  get  the  new  fall.  It  does 
not  appear  that  any  such  application 
coming  from  any  of  the  workmen  was 
ever  unheeded  or  refused.  The  work- 
men, therefore,  were  left  in  a  position 
of  perfect  safety  as  to  the  sufficiency  of 
the  falls  against  everything  save  their 
own  negligence   or  error  of  judgment. 


The  rope  was  swinging  before  their  eyes, 
and  would  disclose  its  approaching 
weakness  on  the  surface  before  it  be- 
came rotten  or  pulpy  within,  and  they 
were  able  to  know  how  long  it  had  been 
used,  and  so  whether  prudence  required 
it  to  be  changed.  They  were  at  liberty, 
and  knew  thew  were  at  liberty,  to  sup- 
plant one  which  exhibited  marks  of 
weakness  with  another  both  new  anci 
sufficient,  from  the  supply  kept  on  hand. 
They  were  in  the  daily  habit  of  observ- 
ing its  condition,  and  it  was  specially 
the  custom  of  the  engineer  to  do  so. 
He  had  examined  it  a  day  or  two  before 
the  accident,  and  deemed  it  safe."  On 
this  state  of  facts  it  was  held  that  the 
negligence  of  the  engineer,  if  it  existed, 
was  not  that  of  the  master. 

In  Ling  v.  8t.  Paul,  M.  &  M.  R.  Go. 
(1892)  50  Minn.  160,  52  N.  W.  378,  the 
court  thus  explained  its  reasons  for 
holding  that  a  master  is  not  responsible 
to  a  servant  for  the  act  of  a  fellow  serv- 
ant in  negligently  selecting  from  a  num- 
ber of  those  available  an  iron  hook 
which  was  broken  and  unfit  for  use,  to 
which  to  attach  a  pulley  to  raise  a 
heavy  weight  in  a  boiler  shop:  "It  is 
very  apparent  from  the  case  that  when, 
for  this  or  like  purposes,  it  became  de- 
sirable or  necessary  for  the  boiler  mak- 
ers and  their  assistants  to  resort  to  the 
mechanical  aid  of  a  pulley,  it  was  a 
part  of  their  duty  to  consider  where, 
under  the  circumstances  relating  to  its 
use,  they  would  fasten  or  anchor  the 
pulley,  and  the  means  by  which  they 
would  do  it.  To  illustrate:  It  was- 
not  the  legal  duty  of  the  defendant 
towards  these  mechanics,  as  their  mas- 
ter, to  direct  them  whether  to  make 
their  pulley  fast  to  the  crown  sheet  over 
the  fire  box,  or  to  use  a  timber  for  that 
purpose,  or  as  to  whether  they  should 
use  a  hook  of  one  form  or  another,  an 
eyebolt,  or  some  other  means  of  making 
it  fast.  It  was  not  a  part  of  the  abso- 
lute duty  of  the  master  to  provide  the 
particular  simple  instrument  or  thing 
which  should  be  used  for  such  a  pur- 
pose. That  was  a  part  of  the  very  duty 
which  the  mechanics  were  to  themselves 
lute  duty  of  the  master  to  provide  the 
means  which  might  be  necessary  to  en- 
able the  mechanics  to  do  what  was  thus 
required  of  them.  If  there  was  not  at 
hand  such  a  thing  as  might  be  necessary 
to  fasten  the  pulley  in  position  for  use, 
they  could  have  it  made  by  the  black- 
smith.    But  the  evidence  shows  conclu- 
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sively  that  there  were  enough  hooks  ly-  C.  Crane  &  Co.  [1909]  94  C.  C.  A.  423, 

ing  about  the  shop  fit  for  this  purpose,  169  Fed.  55;   C.  Crane  &  Co.  v.  Sesher 

which    might    have    been    selected    and  [1909]  96  C.  C.  A.  665,  172  Fed.  1022; 

used.     The  accident  occurred  from  the  Smith  v.  Union  Electric  Light  &  P.  Co. 

fact   that   whoever   procured   this   hook  [1910]    148   Mo.   App.    572,    128   S.   W. 

neglected  to  observe,  as  he  might  have  779;  Bobichaud\.  Mendell  [1909]  75  N. 

done,  that  it  was  broken  and  unfit  for  H.   391,   74  Atl.   1049;    Finan  v.  Sutck 

use.     It  does  not  appear  who  did  this.  [1908]  220  Pa.  379,  69  Atl.  817;  Thomp- 

There  is  no  reason  to  presume,  even  as  son  v.  Worcester  [1903]  184  Mass.  354, 

a  matter  of  fact,  that  the  foreman  did  68  N.  E.  833;  Sweenor  v.  Superior  Mfg.. 

it,  rather  than  the  boiler  maker,  Bren-  Co.  [1911]  147  Wis.  1,  132  N.  W.  607)' 

nan,  or  one  of  his  helpers.     But,  while  A  ladder  {Smithy.  Green  Fuel  Econo- 

much  attention  is  given  to  this  matter  mizer  Co.  [1908]  123  App.  Div.  672,  lOS' 

in  the   argument   of  the   appellant,   we  N.  Y.  Supp.  45;  Kennedy  v.  tfew  York 

deem  it  to  be  of  no  consequence  whether  Teleph.   Go.   [1908]    125  App.  Div.  846, 

the  boiler  maker  or  the  foreman  was  110  N.  Y.  Supp.  887;  Nash  v.  William 

the  person  who  negligently  selected  this  M.  Crane  Co.  [1910]  141  App.  Div.  665, 

particular  hook  and  put  it  in  position  125   N.   Y.   Supp.   987 ) . 

for  use.    In  either  case  this  was  a  part.  Defective  boards    [Bettis  v.   Chicago 

a  mere  detail,  of  the  work  which  these  Coated  Board  Co.   [1909]   145  111.  App. 

mechanics   were    employed   to   perform,  390;  If oS^«Z*j/ v.  Power  [1909]  203  Mass! 

and,  whether  done  by  the  foreman,  boil-  320,  89  N.  E.  557 ;  Femell  v.  Southern  R. 

er  maker,  or  a  helper,  whatever  negli-  Co.  [1906]  105  Va.  1,  52  S.  E.  689;  Lan- 

gence  there  may  have  been  in  selecting  dowshi  v.   Chapoton    [1904]    137   Mich, 

the  broken  hook  was  the  negligence  of  429,  100  N.  W.  564;   Forhes  v.  Dunna- 

the  fellow  servant,  and  the  plaintiff  can-  vant  [1906]  198  Mo.  193,  95  S.  W.  934). 

not  recover  from  this  defendant."  An    imperfect    plank   upon   which   to 

Recovery  has  been  also  denied  where  walk  from  a  car  to  a  shed  into  which 

a  fellow  servant  was  negligent  in  select-  it  is  being  unloaded  ( Van  den  Heuvel  v. 

ing  the  following  articles:  National  Furnace   Co.    [1893]    84   Wis 

A   rope    {Crondn  v.   Russel  Wheel  &  636,  54  N.  W.  1016). 

Foundry  Co.   [1903]    132  Mich.  500,  93  Iron  chain  for  hoisting  beams    {Con- 

N.  W.  1070;  Herbert  v.  Wiggins  Ferry  roy  v.  Morrill  &  W.  Co-nstr.  Co.  [1907]i 

Co.  [1904]  107  Mo.  App.  287,  80  S.  W.  194  Mass.  476,  80  N.  E.  489). 

978;  Geldard  V.  Marshall  [1905]  47  Or.  A  spike  {Alabama  O.  S.  E.  Co.  Y.Eud- 

271,  83  Pac.  867,  84  Pac.  803;  Prescott  son   [1909]    164  Ala.  143,  51   So.  399). 

V.  Ball  Engine  Co.   [1896]  176  Pa.  459,  Old  spikes    {Gauges  v.  Fitchhurg  B 

53  Am.  St.  Rep.  683,  35  Atl.  224;  Am-  Co.  [1904]  185  Mass.  76,  69  N.  E.  1063)'. 

iurg  v.  International  Paper  Co.  [1903]  A  hammer  and  spikes  Ibid. 

97  Me.  327,  54  Atl.  765;  Morrison  v.  A  defective  hammer  {Rawley  v.  Col- 
Whittier  Mach.  Co.  [1903]  184  Mass.  39,  liau  [1892]  90  Mich.  31,  51  N.  W.  350). 
67  N.  E.  646;  Voqel  v.  American  Bridge  A  punch  {American  Car  &  Foundry 
Co.  [1905]  180  N.  Y.  373,  70  L.R.A.  Co.  v.  Nachand  [1911]  47  Ind.  App.  204 
725,    73    N.    E.    1;    Conyes   v.    Oceanic  93  N.  E.  1083). 

Amusement  Co.   [1911]   202  N.  Y.  408,  A  maul   {Cunningham  v.  Blake  &  K. 

95   N.    E.    801,    reversing   judgment   in  Steam  Pump  Works   [1911]   208  Mass' 

part  [1909]   132  App.  Div.  933,  116  N.  68,  94  N.  E.  450). 

Y.  Supp.  611;  Ivers  v.  Minnesota  Dock  A  chisel    {Pope  v.   St.  Louis  South- 
Co.   [1903]    84  App.  Div.  27,  82  N.  Y.  western  R.  Co.  [1911]  —  Tex.  Civ.  App 
Supp.   193,  appeal  dismissed  in   [1904]  — ,  135  S.  W.  1066). 
179  N.  Y.  513,  71  N.  E.  1132;  Agresta  A    stepladder     {Biggins    v.    Southern 
v.  Stevenson  [1906]  112  App.  Div.  367,  P.   Co.    [1903]    26   Utah,   164,   72   Pac. 

98  N.  Y.  Supp.  594;  Messina  v.  Urdted  690). 

States  Mortg.  &  T.  Co.  [1906]  113  App.  A  blunt  pike  pole    (Toume  v.   TJnit- 

Div.  914,  100  N.  Y.  Supp.  1129,  affirmed  ed  Electric  Gas  &  Power  Co.  [1905]  146 

in  [1909]  197  N.  Y.  515,  90  N.  E.  1162;  Cal.  766,  70  L.R.A.  214,  81  Pac.  124,  2 

Mulligan  y.  McDonald  [1909]  135  App.  Ann.  Cas.  905). 

Div.  536,  120  N.  Y.  Supp.  522 ;  McGrath  Materials  for  making  flasks  for  cast- 

V.  Thompson  [1911]  231  Pa.  631,  80  Atl.  ings    {Leishman  v.   Union  Iron  Works 

1109).  [1905]    148    Cal.    274,    3    L.R.A.  (N.S.) 

Material     for     scaffold      {Nolle     v.  500,  113  Am.  St.  Rep.  243,  83  Pac.  30). 
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Coupling  link  (Wyman  v.  Lehngh  Val- 
ley R.  Co.  [1908]  86  C.  C.  A.  161,  158 
Fed.  957). 

A  coupling  pin  that  was  too  short 
{Thyng  v.  Fitchburg  R.  Co.  [1892]  156 
Mass.  13,  32  Am.  St.  Rep.  425,  30  N.  E. 
169). 

A  defective  link  for  coupling  cars 
{Young  v.  Boston  &  M.  R.  Co.  [1897] 
168  Mass.  219,  46  N.  E.  624. 

Links  used  for  coupling  cars  In  place 
of  bars  (Miller  v.  McKeesport  Connect- 
ing R.  Co.  [1903]  205  Pa.  60,  54  Atl. 
496). 

A  small  emery  wheel  on  machine  hav- 
ing high  gear  (Randa  v.  Detroit  Screw 
Works  [1903]  134  Mich.  343,  96  N.  W. 
454). 

An  emery  wheel  (Rodell  v.  Adams 
[1911]  231  Pa.  284,  80  Atl.  253,  Ann. 
Cas.  1912B,  333). 

Ice  tongs  (Wheaton  v.  Wagnier  Lake 
Ice  &  Goal  Go.  [1908]  151  Mich.  100, 
114  N.  W.  853). 

Appliances  to  prevent  crane  from 
capsizing  (Dowdell  v.  Lackawanna 
Steel  Co.  [1910]  198  N.  Y.  362,  91  N.  E. 
789). 

Scantling  to  be  used  as  lever 
(Quick  v.  Millfort  Mill  Co.  [1907]  78  S. 
C.  472,  59  S.  E.  365). 

A  drift  pin  ( Campbell  v.  T.  A.  Gilles- 
pie Co.  [1903]  69  N.  J.  L.  279,  55  Atl. 
276). 

Braces  for  shoring  trench  (Ryan  v. 
Oakland  Gaslight  &  Heat  Co.  [1909]  10 
Cal.  App.  484,  102  Pac.  558). 

Clamps  used  in  unloading  iron  plates 
{Ashcraft  v.  Davenport  Locomotive 
Works  [1910]  148  Iowa,  420,  126  N.  W. 
1111). 

A  harness  {Palmer  v.  Goyle  [1905] 
187  Mass.  136,  72  N.  E.  844). 

A  crowbar  (Wolf  v.  New  Bedford 
Cordage  Go.  [1905]  189  Mass.  591,  76 
N.  E.  222). 

Improper  bolt  and  nut  (Flaim  v. 
West  Bay  City  Shipbuilding  Co.  [1903] 
132  Mich.  169,  92  N.  W.  1099. 

Materials  for  a  platform  in  a  shaft 
In  a  mine  (Risku  v.  Iron  Cliffs  Co. 
[1910]  163  Mich.  523,  128  N.  W.  747). 

Stake  for  holding  lumber  on  car 
(Benson  v.  Pascola  Stave  Go.  [1910] 
151  Mo.  App.  234,  131  S.  W.  931). 

Portions  of  a  derrick  employed  in 
stone-setting  (Harms  v.  Sullivan  [1878] 
1  111.  App.  251). 

Hooks  used  to  raise  stones  (Benzler 
V.  John  W.  Ferguson  Go.  [1909]  77  N. 
J.  L.  355,  72  Atl.  27). 

Appliances  for  supporting  and  steady- 


ing a  heavy  iron  structure  which  was 
being  hoisted  (Ludlow  v.  Groton  Bridge 
&  Mfg.  Co.  [1896]  11  App.  Div.  452, 
42  N.  Y.  Supp.  343,  previous  proceed- 
ings reported  in  [1895]  71  N.  Y.  S.  K. 
510,  36  N.  Y.  Supp.  452,  new  trial  de- 
nied in  [1896]  16  Misc.  222,  37  N.  Y. 
Supp.  595). 

An  unsafe  lever  for  moving  heavy 
piece  of  iron  (Flet  v.  Hunter  Arms  Co. 
[1902]  74  App.  Div.  572,  77  N.  Y.  Supp. 
752). 

Tail  piece  of  wagon  (Mulligan  v. 
Thompson  Bros.  [1911]  143  App.  Div. 
413,  128  N.  Y.  Supp.  126). 

A  nail  for  holding  the  line  to  which 
bricks  were  laid  (Cavelin  v.  Stone  d  W. 
Engineering  Corp.  [1910]  61  Wash.  375, 
112  Pac.  349). 

A  buggy  for  conveying  iron  (Bemisch 
V.  Roberts  [1891]  143  Pa.  1,  21  Atl. 
998). 

A  skid  (O'Connor  v.  Pennsylvania  R. 
Go.  [1900]  48  App.  Div.  244,  62  N.  Y. 
Supp.  723). 

The  door  of  a  grain  car,  to  be 
used  as  a  platform  for  transferring  a 
bale  of  wool  (Pennsylvania  Go.  v.  Lynch, 
[1878]  90  111.  333). 

Blocking  for  frogs  (Rajotte  v.  Cana- 
dian P.  R.  Co.  [1889]  5  Manitoba  L. 
Rep.  365). 

But  in  Morris  v.  Eastern  R.  Co. 
(1902)  88  Minn.  112,  92  N.  W.'535,  this 
principle  was  held  not  to  absolve  the 
master,  where  the  servant  making  the 
selection  did  not  know  and  could  not 
ascertain  by  any  reasonable  inspection 
that  the  tool  was  defective. 

So,  this  rule  is  not  applicable  where 
the  tool  selected  is  of  the  same  average 
quality  as  the  others.  Paulson  v.  Bet- 
tendorf  Axle  Co.  (1910)  146  Iowa,  399, 
125  N.  W.  174. 

A  car  starter,  in  sending  out  a  de- 
fective car  which  had  been  properly 
marked  as  defective  by  the  defendant's 
inspector,  where  there  are  other  safe 
cars  that  might  have  been  used,  is  mere- 
ly carrying  out  the  details  of  the  work. 
Shaw  V.  Mamohester  Street  R.  Co. 
(1904)   73  N.  H.  65,  58  Atl.  1073. 

But  if  a  chain  when  in  proper  condi- 
tion would  have  been  suitable,  and  the 
fellow  servant,  in  the  exercise  of  rea- 
sonable care,  did  not  discern  the  defect 
when  he  selected  it  for  use,  then  there 
IS  no  negligence  on  his  part,  and  the 
defendant  is  not  excused  by  the  fact 
that  there  were  on  the  spot  other  chains 
furnished  by  it  which  were  suitable. 
Gushing  v.  G.  W.  &  F.  Smith  Iron  Co. 
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[A  similar  rule  has  been  applied  where  the  servant  uses  an  appli- 
ance not  furnished  by  the  master,  although  the  latter  had  furnished 
an  adequate  supply.^'] 

One  common  variety  of  negligent  selection  consists  in  the  use  of  an 
instrumentality  which  is  safe  and  adequate  for  the  purpose  which  was 
contemplated  by  the  master  when  he  supplied  it,  but  which  is  danger- 
ous or  inadequate  when  used  for  the  work  to  which  it  was  actually  ap- 
plied.*    Compare  §  1258,  ante. 

The  selection  of  an  article  from  a  supply  of  suitable  material,  to  be 
taken  away  and  used  at  a  distance,  has  been  held  to  be  distinguishable 
from  the  selection  of  such  an  article  from  materials  on  hand  at  the 
place  of  work,  and  to  be  done  as  an  incident  of  the  performance  of  the 
non-delegable  duty  of  furnishing  appliances.* 

[A  similar  rule  has  been  taken  in  regard  to  the  selection  of  a  work- 
man for  some  special  work  for  which  he  is  not  fitted.* 

The  doctrine  discussed  in  this  section  of  course  can  have  no  ap- 
plication where  there  was  not  a  safe  appliance  which  the  plaintiff  or 
his  fellow  servant  might  have  selected,  rather  than  the  defective  one 
selected  by  him.®] 


An  employer  cannot  be  held  liable  on 
the  ground  of  failure  to  repair  a  defect 
in  a  gang  plank,  where  it  is  shown  that 
he  kept  an  extra  one  which  might  have 
been  substituted  by  the  plaintiff  for  that 
which  was  defective.  O'Connor  v.  Penn^ 
sylvania  R.  Go.  (1900)  48  App.  Div. 
244,  62  N.  Y.  Supp.  723. 

ia-Hackett  v.  Masterson  (1903)  88 
App.  Div.  73,  84  N.  Y.  Supp.  751. 

2  Carroll  v.  Western  U.  Teleg.  Go. 
(1893)  160  Mass.  152,  35  N.  E.  456; 
Meehan  v.  Speirs  Mfg.  Go.  (1899)  172 
Mass.  375,  52  N.  E.  518;  Durgin  v. 
Munson  (1864)  9  Allen,  396,  85  Am. 
Dec.  770;  The  Persian,  Monarch  (1893) 
5  C.  C.  A.  117,  14  U.  S.  App.  158,  55 
Eed.  333,  reversing  (1892)  49  Fed.  669; 
Maker  v.  Throop  (1896)  59  N.  J.  L. 
186,  35  Atl.  1057;  Wolfe  v.  Islew  Bed- 
ford Cordage  Go.  (1905)  189  Mass.  591, 
76  N.  E.  222  (crowbar  used  to  lift 
chain  from  gearing  in  place  of  proper 
tackle). 

An  employer  who  furnishes  safe  and 
suitable  appliances  to  the  employee  with 
which  to  do  the  work  on  which  he 
is  engaged  is  not  responsible  for  inju- 
ries from  defects  in  appliances  substi- 
tuted by  a  fellow  servant  for  those  fur- 
nished by  the  employer.  Camphell  v. 
M.  &  S.  Vol.  IV.— 287. 


New  Jersey  Dry  Dock  &  Transp.  Co. 
(1898)   61  N.  J.  L.  382,  39  Atl.  658. 

3  Thomas  v.  Ann  Arbor  R.  Co.  (1897) 
114  Mich.  59,  72  N.  W.  40. 

*  Hilton  &  D.  Lumber  Go.  v.  Ingram 
(1904)  119  Ga.  652,  100  Am.  St.  Rep. 
204,  46  S.  E.  895. 

A  master  who  employs  a  competent 
oarsman  to  transport  employees  from 
the  shore  to  a  barge  in  the  river,  where 
they  are  at  work,  and  designates  a  suf- 
ficient number  of  competent  persons  to 
assist  him  in  handling  the  craft,  is  not 
liable  for  an  injury  caused  by  an  at- 
tempt on  the  part  of  the  workmen  to 
reach  the  barge,  in  the  absence  of  the 
foreman  and  competent  assistants,  by 
substituting  an  incompetent  person  in 
their  place.  Chrismer  v.  Bell  Teleph. 
Co.  (1906)  194  Mo.  189,  6  L.R.A.(N.S.) 
492,  92  S.  W.  378. 

6  Rosseau  v.  Deschenes  ( 1909 )  203 
Mass.  261,  89  N.  E.  391  (master  fur- 
nished no  more  appliances  than  were 
actually  needed  in  the  work) . 

Reeder  v.  Crystal  Carbonate  Lime  Co. 
(1908)  129  Mo.  App.  107,  107  S.  W. 
1016  (servant  was  obliged  to  select  rope 
from  among  some  that  had  already  been 
discarded). 

The  master  is  liable  where  a  defective 
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1534.  [604]  Failing  to  use  the  instrumentalities  furnished  by  the 
master. — Another  kind  of  dereliction  of  duty  which  is  regarded  as 
characteristic  of  a  servant,  and  not  of  the  master,  is  that  which  con- 
sists in  the  failure  of  a  fellow  servant  to  make  use  of  suitable  appli- 
ances furnished  by  the  master  for  the  work  in  hand.^ 

tool  was  taken  by  a  fellow  servant  at  Oroton  Bridge   &   Mfg.   Co.    (1896)    11 

the  direction  of  the  foreman.     Missouri,  App.  Div.  452,  42  N.  Y.  Supp.  343. 

K.   &  T.  B.   Go.  V.  Quinlan   (1908)    77  A    servant    cannot    recover    for    per- 

Kan.  126,  93  Pac.  632.  sonal    injuries    where    the    defect    com- 

1  It  is  misleading  to  charge  without  plained  of  is  the  want  of  a  gang  plank 
qualification  that  it  was  the  master's  at  the  side  door  of  a  car  into  wliich  he- 
duty  to  furnish  a  reasonably  safe  place  was  helping  to  load  a  machine,  when 
where  there  was  evidence  that  the  plain-  it  is  not  shown  that  a  suitable  gang 
tiff's  injuries  were,  caused  by  his  failure  plank  was  not  furnished.  Trimble  v. 
to  use  the  materials  furnished  by  the  Whitin  Mach.  Works  (1898)  172  Mass. 
master.  Kansas  &  T.  Goal  Go.  v.  Ghan-  150,  51  N.  E.  463. 
dler   (1903)   71  Ark.  518,  77  S.  W.  912.  An  employer  is  not  liable  for  an  in- 

"If  an   employer  provides  the  neces-  jury  caused  by  the  breaking  of  a  derrick 

sary   material,   and  proper   use   is   not  from  the  lack  of  guy  ropes  to  prevent 

made  of  it  by  his  servants,  that  is  a  the    swinging    of    the    article    hoisted, 

fault  on  the   servants'  part  for   which  where  there  was  rope  on  the  premises, 

the    employer    would    not    be    liable."  which    might   have    been    used    as    guy 

Tyrrell  v.  Pafon  (1905)  8  Sc.  Sess.  Cas.  ropes,  but  which  the  fellow  servants  of 

5th  series,  112.  the  injured  employee  neglected  to  use. 

The  master  is  not  liable  for  injuries  Clark    v.    Riter-Gonley    Co.    (1899)     39> 

caused  by  the  failure  of  a  servant  to  App.  Div.  598,  57  N.  Y.  Supp.  755. 

use  appliances  furnished  by  the  master  The   carelessness    of   the   servants    in 

to   keep   wheels   loaded   on   an  elevator  the  use  of  guy  ropes,  or  the  failure  to. 

from    falling   off.      Jackson   v.   Lincoln  use  them  when  furnished  by  the  master, 

Min.  Co.   (1904)    106  Mo.  App.  441,  80  is  not  chargeable  to  the  master.    Laragy 

S.  W.  727.  V.  East  Jersey  Pipe  Co.  (1908)  76  N.  J. 

A  master  who  provides  a  proper  ap-  L.  194,  68  Atl.  1073  (failure  to  use  guy 

paratus  to  prevent  a  tub  from  falling  rope). 

back  into  a  pit  from  which  it  is  to  be  The  master  is  not  liable  for  the  fail- 
hoisted  when  full  of  earth  is  not  liable  ure  of  a  foreman  to  permit  a  servant 
for  an  injury  caused  by  the  failure  of  a  to  use  wire  furnished  by  the  master  to. 
fellow  servant  to  use  that  apparatus,  strengthen  a  hoisting  tackle.  Desmond 
Griffiths  v.  Oidlow  (1858)  3  Hurlst.  &  v.  Foundation  Co.  (1911)  142  App.  Div. 
N.  648,  27  L.  J.  Exch.  N.  S.  404,  10  Mor.  537,  127  N.  Y.  Supp.  70. 
Min.  Rep.  639.  The  master  is  not  liable  for  injuries. 

A  brewer  cannot  be  held  culpable  on  caused  by  the  fall  of  a  frame  used  in 

the  ground  that  he  did  not  furnish  prop-  raising  and  dropping  a  heavy  hammer, 

er  appliances,  where  he  sent  his  men  to  due  to  the  failure  of  a  fellow  servant  to. 

a  customer's  cellar  with  the  usual  ap-  make  use  of  guy  ropes  furnished  by  the 

paratus  for  elevating  barrels,   and   the  master.     Laragy   v.   East   Jersey   Pipe 

men,  finding  the  apparatus  could  not  be  Co.    (1908)    76   N.   J.   L.   194,   68   Atl. 

used   on   account  of  the  narrowness  of  1073. 

the  cellar,  proceeded  on  their  own  re-  The    master    having    furnished     the- 

sponsibility  to  lift  the  barrels  without  proper   appliances   for   lowering   planks 

it.      Ramsay   v.   Bobin    (1889)    16    Sc.  into    a   mine,    no   liability    attaches    to. 

Sess.  Cas.  4th  series,  690.  him  because  of  the  failure  of  the  serv- 

A  bridge  builder  is  not  liable  where  ant  to  use  them.     Erickson  v.  Victoria- 

a  foreman  of  a  bridge  gang  injures  a  Copper  Min.  Co.   (1902)   130  Mich.  476, 

subordinate  by  his,  failure   to  use  the  90  N.  W.  291. 

braces  furnished  for  enabling  the  work-  The  master  is  not  liable  for  injuries, 

men  to  move  a  heavy  piece  of  the  struc-  caused  by  the  use  of  boards  instead  of 

ture   with  greater   safety.     Ludlow  v.  planks  for  a  scaffold,  where  the  serv- 
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ants  were  told  to  use  the  boards  until 
planks  were  furnished,  and  they  failed 
to  make  use  of  the  planks  after  they 
had  been  furnished.  Loclcwood  v.  Ten- 
nant  (1904)  137  Mich.  305,  100  N.  W. 
662. 

The  master  is  not  liable  for  the  fail- 
ure of  steam  fitters  to  use  materials  for 
a  scaffold  furnished  by  him.  Collins  v. 
John  W.  Danforth  Co.  (1911)  36  App. 
D.  C.  592. 

The  master  is  not  liable  for  injuries 
caused  by  the  failure  of  employees  to 
use  barriers  furnished  by  him  as  guards 
around  an  opening.  Falardeau  v.  Boar 
(1906)   192  Mass.  263,  78  N.  E.  456. 

The  master  is  not  liable  for  injuries 
caused  by  a  servant's  fall  from  a  plank 
which  some  of  the  employees  had  placed 
over  an  opening  for  convenience,  where 
the  master  had  furnished  another  pas- 
sageway which  was  safe.  MoKean  v. 
Colorado  Fuel  &  Iron  Co.  (1903)  18 
Colo.  App.  285,  71  Pac.  425. 

The  master  is  not  liable  for  injuries 
caused  by  the  failure  of  his  employees 
in  a  reduction  plant  to.  use  the  appli- 
ances furnished  to  hold  a  large  pipe  in 
place  while  it  was  being  repaired. 
Colorado-Philadelphia  Reduction  Co.  v. 
Fretz  (1905)   34  Colo.  472,  .83  Pac.  631. 

Under  the  Pennsylvania  statutes  of 
1877  and  1883,  which  merely  require 
mine  owners  to  furnish  a  sufficient 
number  of  props  for  the  tunnels,  a  miner 
cannot  recover  if  the  evidence  shows 
that  a  roof  which  fell  and  injured  him 
would  not  have  fallen  if  a  single  prop 
had  been  put  in  by  the  "boss."  Reese 
v.  Biddle  (1886)  112  Pa.  72,  3  Atl.  813. 
Compare  Hall  v.  Johnson  (1865)  3 
Hurlst.  &  C.  589,  34  L.  J.  Exch.  N.  S. 
222,  11  Jur.  N.  S.  180,  11  L.  T.  N.  S. 
779,  13  Week.  Rep.  411,  where  a  miner 
was  held  not  to  be  entitled  to  recover 
for  an  injury  due  to  the  negligence  of 
an  underlooker  in  omitting  to  see  that 
the  roof  of  the  mine  was  propped  safely. 
Here,  however,  the  point  of  view  was 
not  the  same,  as  the  essence  of  the  de- 
cision was  that  the  delinquent  was  not 
a  vice  principal  by  virtue  of  his  rank. 

An  employer  is  not  liable  for  an  in- 
jury to  a  servant  caused  by  the  giving 
way  of  a  belt  fastener,  due  to  the  use 
of  an  insufficient  number  of  fasteners  in 
splicing  the  belt,  where  it  keeps  on  hand 
a  large  quantity  of  such  fasteners,  and 
the  failure  to  use  a  sufficient  number  is 
due  to  the  negligence  of  his  coemployees. 


Harley  v.  Buffalo  Gar  Mfg.  Co.  (1894) 
142  N.  Y.  31,  36  N.  E.  813. 

An  employer  who  acts  as  his  own 
superintendent  in  the  work  of  excavat- 
ing a  tunnel,  and  furnishes  proper  ap- 
pliances for  securing  the  safety  of  labor- 
ers who  are  to  be  lowered  into  it  by  a 
shaft  leading  into  it,  is  not  liable  for  an 
injury  caused  by  the  negligent  omission 
of  one  of  his  subordinates  to  deliver 
those  appliances  at  the  mouth  of  the 
shaft.  McAndrews  v.  Burns  (1876)  39 
N.  J.  L.  117.  See,  however,  §  1548,  note 
1,  subd.  (c),  post. 

Where  it  is  the  duty  of  workmen  in  a 
trench  to  shore  up  or  otherwise  make 
safe  the  trench  as  the  work  progresses, 
the  master's  duty  is  fulfilled  when  he 
furnishes  them  with  suitable  materials 
for  the  purpose.  Millen  v.  Paoifio 
Bridge  Co.  (1908)  51  Or.  538,  95  Pac. 
196. 

The  master  is  not  liable  for  injuries 
caused  by  the  failure  of  a  foreman  en- 
gaged in  digging  a  trench  to  use  the 
shoring  furnished  by  him.  Brown  v. 
People's  Gaslight  Co.  (1908)  81  Vt. 
477,  22  L.R.A.(N.S.)  738,  71  Atl.  204; 
Lenderink  v.  Rockford  (1904)  135 
Mich.  531,  98  N.  W.  4. 

A  shipowner  which  supplies  and  has 
on  hand  fenders  and  a  gang  plank,  the 
use  of  which  will  render  safe  the  un- 
loading of  the  ship,  is  not  liable  for  an 
injury  to  an  employee  caused  by  the 
failure  of  the  stevedore  who  superin- 
tends the  unloading  to  use  the  same. 
Flynn  v.  Maine  8.  8.  Co.  (1895)  14 
Misc.  446,  35  N.  Y.  Supp.  1031. 

A  railroad  employee  cannot  recover 
against  the  company  for  injuries  caused 
by  the  neglect  of  an  engineer  or  fireman 
in  failing  to  have  sand  in  the  dome  of 
the  engine,  on  the  ground  of  the  com- 
pany's failure  to  provide  safe  ways  and 
appliances.  Illinois  C.  R.  Co.  v.  Jones 
(1894)  —  Miss.  — ,  16  So.  300. 

A  railroad  company  is  not  liable  for 
the  failure  of  its  employee  to  use  the 
red  flag  furnished  by  it  for  signals. 
Whittlesey  v.  'New  York,  N.  3.  &  H.  R. 
Co.  (1904)  77  Conn.  100,  107  Am.  St. 
Rep.  21,  58  Atl.  459. 

The  failure  to  provide  a  headlight 
renders  a  railway  company  liable  to  an 
employee  who  suffers  injury  through 
such  failure;  but  it  is  not  liable  to  the 
person  injured  for  the  failure  of  the 
men  on  the  engine  to  light  the  one  pro- 
vided. Collins  V.  St.  Paul  &  8.  C.  R.  Co. 
(1882)    30  Minn.  31,  14  N.  W.  60. 
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1535.  [605]  Negligence  in  failing  to  discard  a  defective  for  a  suit- 
able instrumentality. —  In  some  cases  of  the  class  reviewed  in  the  two 
preceding  sections,  the  evidence  indicates  a  breach  of  the  duty  to  dis- 
card a  defective  appliance  and  replace  it  by  a  sound  one,  as  well  as  a 
breach  of  the  duty  to  use  the  appliances  furnished.  The  effect  of 
considering  the  master's  responsibility  from  this  standpoint  is  dis- 
cussed in  a  later  section  (1552). 

1536.  [606]  Using  instrumentalities  in  a  manner  not  contemplated 
or  authorized  by  the  master. — A  master  who  has  furnished  sufiScient 
and  suitable  instrumentalities  is  not  liable  for  the  injuries  which  one 
servant  may  receive  from  the  negligence  of  another  in  selecting  for 
the  performance  of  the  work  a  particular  instrumentality  which, 
though  sufficient  in  itself,  is  not  adopted  to  the  purpose  for  which  it 
is  used.*     To  this  head  may  be  referred  those  cases  in  which  it  has 


A  railroad  company  is  not  liable  for 
injuries  caused  by  the  failure  of  the 
operatives  of  an  engine  to  use  a  head- 
light on  the  tender  while  the  engine  was 
being  backed.  Glanoy  v.  New  York,  N. 
H.  d  E.  B.  Go.  (1908)  128  App.  Div. 
141,  112  N.  Y.  Supp.  541. 

An  electric  railway  company  is  not 
liable  for  injuries  to  a  motorman,  due 
to  the  failure  of  another  motorman 
properly  to  set  the  signal  lights.  Berg 
V.  Seattle,  R.  &  8.  R.  Co.  (1906)  44 
Wash.  14,  120  Am.  St.  Rep.  968,  87  Pac. 
34. 

Negligence  cannot  be  imputed  to  an 
employer  on  account  of  tne  absence  of 
lights  from  the  place  of  work,  where 
torches  are  furnished  which  may  be 
used  by  the  employees  if  they  so  desire. 
Kaare  v.  Troy  Steel  &  I.  Go.  (1893) 
139  N.  Y.  369,  34  N.  B.  901.  To  the 
same  effect,  The  Clan  Graham  (1908) 
163  Fed.  961;  Livingstone  v.  Saginaw 
Plate  Glass  Co.  (1906)  146  Mich.  236, 
109  N.  W.  431;  Foster  v.  International 
Paper  Co.  (1904)  183  N.  Y.  45,  75  N. 
E.  933;  Zilver  v.  Robert  Graves  Go. 
(1905)  106  App.  Div.  582,  94  N.  Y. 
Supp.  714;  Howard  v.  Chesapeake  &  0. 
R.  Co.  (1906)  28  Ky.  L.  Rep.  891,  90 
S.  W.  950. 

The  master  is  not  liable  for  injuries 
caused  by  the  failure  of  employees  to 
use  torches  furnished  by  him.  Okonski 
V.  Pennsylvania  &  0.  Fuel  Go.  (1902) 
114  Wis.  448,  90  N.  W.  429. 

The  master  is  not  liable  for  injuries 
to  a  stevedore  engaged  in  shoveling  coal 
into   buckets   in   the   hold   of   a   barge, 


caused  by  the  failure  of  a  foreman  to 
use  lamps  furnished  by  the  master. 
Madigan  v.  Oceanic  Steam  Nav.  Co. 
(1904)  178  N.  Y.  242,  102  Am.  St.  Rep. 
495,  70  N.  E.  785. 

The  rule  embodied  in  the  text  was  ap- 
plied in  the  following  cases:  Floyd  v. 
Colorado  Fuel  &  Iron  Co.  (1902)  18 
Colo.  App.- 153,  70  Pac.  452  (failure  to 
use  block  and  tackle  to  move  heavy  ma- 
chine) ;  Kellogg  v.  Denver  City  Tram- 
way Co.  (1903)  18  Colo.  App,  475,  72 
Pac.  609  (failure  to  use  pike  poles)  ; 
Hayes  v.  New  York,  N.  H.  d  B.  R.  Co. 
(1904)  187  Mass.  182,  72  N.  E.  841 
(failure  to  use  cleats  to  prevent  skids 
from  slipping)  ;  Falardeau  v.  Hoar 
(1906)  192  Mass.  263,  78  N.  E.  456 
(failure  to  use  barriers)  ;  Lockwood  v. 
Tennant  (1904)  137  Mich.  305,  100  N. 
W.  562  (failure  to  use  boards  for  scaf- 
fold) ;  O'Connall  v.  Thompson-Starrett 
Co.  (1902)  72  App.  Div.  47,  76  N.  Y. 
Supp.  296  (failure  to  call  other  men  to 
his  assistance,  where  he  had  authority 
so  to  do)  ;  Wynne  v.  Continental  As- 
phalt Paving  Co.  (1908)  61  Misc.  94, 
112  N.  Y.  Supp.  1024  (failure  to  use 
plank  for  scaffold)  ;  Brown  v.  People's 
Gaslight  Co.  (1908)  81  Vt.  477,  22 
L.R.A.(N.S.)  738,  71  Atl.  204  (failure 
to  use  timbers  to  shore  trench). 

1  In  holding  a  telegraph  company  not 
to  be  liable  for  the  fall  of  a  pole  upon 
an  employee  engaged  in  raising  it,  due 
to  the  slipping  of  the  pole  upon  a  shovel 
with  pointed  end,  directed  by  the  fore- 
man to  be  used  instead  of  a  crutch, 
which  has  broken,  the  court  said:  "We 
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been  held  that  a  servant  who  is  responsible  for  a  fellow  workman's 
use  of  a  temporary  makeshift  contrivance  during  the  progress  of  the 
work  does  not  represent  the  master  as  regards  the  furnishing  of  that 
contrivance.*  The  position  of  the  injured  servant  is  not  improved  by 
the  fact  that  he  had  reason  to  believe  that  the  defective  appliance 
was  one  of  those  furnished  by  the  master.^ 

The  evidence  in  this  class  of  cases  is  also  susceptible  of  being 
sometimes  viewed  from  the  standpoint  of  the  plaintiff's  contributory 


assume  that  the  shovel  was  not  a  proper 
tool  for  the  purpose,  but  it  was  not  fur- 
nished for  the  purpose  by  the  defend- 
ant. The  plaintiff,  as  we  understand, 
contends  that  his  party  was  reduced  to 
using  it  by  the  breaking  of  the  deadman 
and  the  absence  of  other  tools,  coupled 
with  the  fact  that  the  pole  was  to  be 
raised  at  that  time,  and  thus  that  he, 
defendant,  was  responsible  for  the  situa- 
tion. The  short  answer  is  that  there  is 
no  evidence  that  the  defendant  did  not 
furnish  a  suflBciency  of  proper  tools  at 
the  depot  from  which  those  which  were 
used  were  taken,  or  within  convenient 
reach,  and  that,  when  proper  appliances 
of  this  sort  are  furnished  by  the  em- 
ployer within  convenient  reach  in  a  case 
like  the  present,  he  has  done  his  whole 
duty,  and  is  not  bound  to  see  that  every 
gang  of  workmen  take  as  many  tools  as 
the  event  may  show  to  have  been  de- 
sirable." Carroll  v.  Western  V.  Teleg. 
Co.  (1893)  160  Mass.  152,  35  IST.  E.  456. 
A  steamship  is  not  liable  for  injuries 
to  an  experienced  stevedore  by  the  giv- 
ing way  of  the  guy  rope  of  a  derrick 
improperly  used  by  such  stevedore  and 
his  coemployees  in  hauling  a  vessel 
alongside,  where  the  derrick  was  not  in- 
tended for  that  purpose.  The  Persian 
Monarch  (1893)  5  C.  C.  A.  117,  14  U. 
S.    App.    158,    55    Fed.    333,    reversing 

(1892)  49  Fed.  669. 

An  employer  is  not  liable  for  injuries 
to  a  painter  in  his  employ  caused  by  the 
breaking  of  a  defective  plank  which  his 
foreman  placed  in  position  and  directed 
such  painter  to  pass  over  for  the  pur- 
pose of  removing  a  scaffold,  where  the 
plank  was  not  furnished  by  the  employer 
for  such  use.     Butterworth  v.  Clarkson 

(1893)  3  Misc.  338,  22  N.  Y.  Supp.  714. 
jx  master  is  not  liable  for  injuries  to 

a  servant  caused  by  the  fall  of  a  derrick 
used  to  handle  stone  beyond  the  normal 
reach  of  the  derrick.    Maxfleld  v.  Orave- 


son   (1904)    65  C.  C.  A.  595,  131  Fed. 
841. 

2  A  foreman  knowing  of  the  existence 
of  a  ladder  placed  upon  a  roof  as  a 
temporary  contrivance  for  a  special  pur- 
pose is  a  fellow  servant  with  an  em- 
ployee whom  he  directs  to  assist  in  go- 
ing upon  the  roof  to  adjust  a  collar  to 
a  recently  erected  smokestack.  Kiffin  v. 
Wendt  (1899)  39  App.  Div.  229,  57  N. 
Y.  Supp.  109. 

An  employer  who  furnishes  a  supply 
of  ladders  from  which  employees  are  to 
select  ladders  to  be  used  in  painting 
is  not  liable  for  injury  to  an  employee 
caused  by  the  breaking  of  the  lower  of 
two  ladders  spliced  together  by  the  em- 
ployees in  such  a  manner  that  the  foot 
of  the  ladder  had  to  be  placed  some  dis- 
tance from  the  building, — especially 
where  it  does  not  appear  that  the  ladder 
which  broke  would  have  been  insufficient 
if  used  alone.  McKay  v.  Hand  (1897) 
168  Mass.  270,  47  N.  E.  104. 

An  employer  who  furnished  a  good 
ladder  is  not  liable  for  an  injury  to  an 
employee  caused  by  falling  from  a  de- 
fective ladder  manufactured  by  and  used 
at  the  suggestion  of  another  employee, 
without  the  knowledge  or  direction  of 
the  employer.  Bolton  v.  Georgia  P.  B. 
Co.   (1889)  83  Ga.  659,  10  S.  E.  352. 

Where  a  tree  used  as  a  tackle  post 
by  workmen  engaged  in  loading  a  pile 
driver  hammer  on  a  wagon  was  not  an 
appliance  furnished  by  the  defendant, 
but  a  mere  temporary  instrumentality 
provided  by  the  servants  themselves  dur- 
ing the  progress  of  the  work,  defendant 
is  not  liable  for  the  injury.  Bell  v. 
Lang  (1901)  83  Minn.  228,  86  N.  W, 
95. 

3  Ouggenheim  Smelting  Co.  v.  Flani- 
gan  (1898)  62  N.  J.  L.  354,  41  Atl.  844, 
42  Atl.  145.  It  will  be  observed  that 
the  facts  presented  by  these  cases  bring 
us  very  close  to  that  which  is  the  sub- 
ject considered  in  subtitle  C,  post. 
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negligence,  and  the  master's  exemption  from  liability  is  sometimes 
predicated  on  this  ground.* 

1637.  [607]  Giving  of  signals. —  Frequent  attempts  have  been  made 
to  bring  the  negligence  of  servants  deputed  to  give  signals  within  the 
scope  of  the  principle  that  the  duty  to  maintain  a  safe  place  of  work 
is  non-delegable.    But  this  contention  is  rejected,^  [except  in  Wash- 


4  Moron  v.  Brown  ( 1887 )  27  Mo.  App. 
487.  See  also  the  extract  from  the 
opinion  in  Durgin  v.  Munson  (1864)  9 
Allen,  396,  85  Am.  Dec.  770,  as  quoted 
in  §  1538,  note  2,  post;  and  the  case 
cited  in  §  1258,  ante. 

1  An  employer  is  not  liable  where 
trainmen  cause  injury  to  one  of  their 
number  by  failing  to  give  proper  signals 
to  a  following  train.  Hooer  v.  Beech 
Greek  R.  Co.  (1893)  154  Pa.  362,  26 
Atl.  315;  Jenkins  v.  Richmond  &  D.  R. 
Go.  (1893)  39  S.  C.  507,  39  Am.  St. 
Rep.  750,  18  S.  E.  182  (first  train  had 
broken  in  two)  ;  Wheatley  v.  Philadel- 
phia, W.  &  B.  R.  Co.  (1894)  1  Marv. 
(Del.)  305,  30  Atl.  660;  Ryan  v.  Third 
'Ave.  R.  Co.  (1904)  92  App.  Div.  306, 
86  N.  Y.  Supp.  1070. 

Nor  where  a  fireman  omitted  to  sound 
a  bell  or  whistle  for  the  purpose  of  noti- 
fying the  injured  employee  of  the  ap- 
proach of  a  moving  engine.  Oreenwald 
V.  Marqmtte,  H.  &  0.  R.  Go.  (1882)  49 
Mich.  197,  13  N.  W.  513. 
'  Nor  where  a  flagman  of  a  stalled 
train  failed  to  signal  an  approaching 
train.  Miller  v.  Central  R.  Co.  (1903) 
69  N.  J.  L.  413,  55  Atl.  245. 

Nor  where  a  brakeman  gives  a  signal 
causing  the  engine  to  start  before  plain- 
tiff has  come  from  between  the  cars. 
Louisville  &  N.  R.  Go.  v.  Vincent  ( 1906 ) 
116  Tenn.  317,  95  S.  W.  179,  8  Ann. 
Gas.  66. 

Nor  where  one  brakeman  gave  the 
signal  to  go  forward  after  he  had  seen 
another  brakeman  give  the  signal  to 
back.  Matthews  v.  Louisville  &  N.  R. 
Go.   (1908)   130  Ky.  551,  113  S.  W.  459. 

Nor  where  a  train  was  run  backwards 
without  the  proper  signals  being  given. 
McMullin  V.  Nova  Scotia  Steel  &  Goal 
Go.   (1908)   41  N.  S.  514. 

Nor  where  a  miner  failed  to  give  a 
signal  as  a  blast  was  fired.  Gardner- 
Wilmington  Coal  Go.  V.  Knott  (1904) 
115  111.  App.  515. 

Nor  where  one  brakeman  causes  in- 
jury to  another  by  giving  a  signal  which 
causes  a  sudden  reversal  of  the  engine. 


Cole  V.  Rome,  W.  &  0.  R.  Co.    (1893) 
72  Hun,  467,  25  N.  Y.  Supp.  276. 

Nor  where  the  result  of  the  manner 
in  which  a  signal  was  given  to  a  yard 
hand  by  his  foreman  was  that  he  did 
not  understand  that  the  car  he  was  or- 
dered to  couple  was  to  be  sent  to  the 
repair  track,  and  accordingly  acted  less 
cautiously  than  he  would  have  done  if 
he  had  realized  the  danger.  Kralcer  v. 
St.  Paul,  M.  &  M.  R.  Go.  (1884)  32 
Minn.  54,  19  N.  W.  349. 

Nor  where  a  foreman  in  charge  of  a. 
block  and  tackle  gave  an  inopportune 
signal.  American  Bridge  Co.  v.  Seeds 
(1906)  11  L.R.A.(N.S.)  1041,  75  C.  C. 
A.  407,  144  Fed.  605. 

Nor  where  a  conductor  or  other  of- 
ficial in  control  of  a  train  injures  a 
brakeman  by  his  negligence  in  signal- 
ing to  back  up  cars.  Jackson  v.  Nor- 
folk &  W.  R.  Co.  (1897)  43  W.  Va.  380, 
46  L.R.A.  337,  27  S.  E.  278,  31  S.  E. 
258;  McOosker  v.  Long  Island  R.  Go. 
(1881)  84  N.  Y.  77,  reversing  (1880) 
21  Hun,  500.  In  the  last  case  the  court 
said:  "The  yard  master,  through  whose 
negligence  the  injury  occurred,  must  be 
deemed  to  have  been  a  fellow  servant 
of  the  deceased  as  to  all  acts  done  with- 
in the  range  of  the  common  employment, 
except  such  as  were  done  in  the  perform- 
ance of  some  duty  which  the  master 
owed  to  his  servants.  The  act,  in  the 
present  case,  was  very  plainly  not  of 
that  character.  The  yard  master  was 
charged  with  the  duty  of  making  up  the 
trains  and  distributing  the  cars  in  and 
about  the  yard  and  the  repair  shops  of 
the  defendant,  and  the  deceased  was  em- 
ployed by  him  to  assist  in  that  service. 
As  a  necessary  consequence,  broken  and 
disabled  cars  had  to  be  handled  and 
moved  to  the  repair  shops,  and  whatever 
of  risk  was  inseparable  from  their  dam- 
aged condition  and  the  inconvenience, 
and  even  danger,  of  getting  them  to  the 
shops,  was  an  open  and  palpable  risk 
of  his  employment,  which  the  deceased 
assumed.  It  is,  of  course,  no  ground  of 
liability     of    the     company     that     the 
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bumpers  of  this  car  were  broken,  and 
it  could  not  be  coupled  in  the  ordinary 
•way.  The  deceased  was  employed  to 
handle  and  move  to  the  repair  shops 
damaged  and  disabled  cars,  and  toolc  the 
risk  of  his  employment  in  that  respect. 
While  engaged  in  attaching  the  broken 
■car  to  the  one  in  front,  with  the  aid  of 
a  chain  and  by  direction  of  the  yard 
master,  the  latter  negligently  and  at 
the  wrong  moment  signaled  to  the  en- 
gineer to  back  his  train,  and  as  a  con- 
sequence the  deceased  was  crushed  be- 
tween the  cars.  The  negligence  which 
•caused  the  injury  was  in  no  sense  that 
of  the  master.  In  moving  this  train 
tlie  yard  master  was  acting,  not  as  the 
agent  of  the  master  in  the  performance 
of  the  master's  duties,  for  it  was  not 
the  latter's  duty  to  effect  the  coupling 
•of  these  cars  and  their  movement  to  the 
repair  shop.  What  the  yard  master  was 
doing  was  the  work  of  a  servant  in  the 
department  of  labor  and  duty  assigned 
to  him  as  such.  No  duty  which  the 
master  owed  to  his  servants  was  being 
done  by  the  yard  master  from  the  neg- 
ligent performance  of  which  the  injury 
resulted." 

Liability  has  also  been  denied  where 
a  servant  detailed  to  give  warning  to 
the  men  on  board  as  to  the  movement  of 
articles  which  are  being  hoisted  on 
board  a  ship  omits  to  perform  that  duty. 
Hermann  v.  Port  Blalcely  Mill  Co. 
(1896)   71  Fed.  853. 

And  where  the  plaintiff  was  injured 
while  assisting  in  laying  iron  pipe  in 
a  trench,  by  the  pipe  swinging  against 
him  as  it  was  lowered,  in  consequence 
of  the  negligence  of  one  of  his  fellow 
servants  in  giving  the  signal  to  lower 
the  pipe.  Kennedy  v.  Allentown  Foun- 
dry &  Uach.  Works  (1900)  49  App. 
Div.  78,  63  N.  Y.  Supp.  195. 

And  where  the  proper  signals  were 
omitted  in  navigating  ships.  The  City 
of  Norwalk  (1893)  55  Fed.  98;  The 
Queen  (1889)  40  Fed.  694. 

Where  brake  chains  were  so  defective 
that  a  brakeman  was  frequently  com- 
pelled to  go  under  the  car,  and  while  he 
was  there  the  conductor  signaled  for  the 
train  to  start,  and  so  injured  him,  the 
•conductor's  negligence,  and  not  the 
broken  chains,  was  regarded  as  the 
proximate  cause  of  the  injury.  Pease 
T.  Chicago  &  N.  R.  Co.  (1884)  61  Wis. 
163,  20  N.  W.  908. 

A  conductor  of  a  train  when  signal- 
ing to  the  engineer  to  go  forward  is  a 


fellow  servant  of  the  engineer,  and  also 
of  the  fireman,  who  was  injured  by  the 
negligent  acts  of  the  conductor  in  mak- 
ing the  signal  and  the  engineer  in  obey- 
ing it.  Grattis  v.  Kansas  City,  P.  & 
G.  B.  Go.  (1900)  153  Mo.  380,  48  L.R.A. 
399,  77  Am.  St.  Eep.  721,  55  S.  W. 
108. 

An  engine  hostler  in  a  yard  is  the 
fellow  servant  of  a  pitman  killed  in  a 
pit  by  the  former's  failure  to  give  a 
signal  upon  his  approach  with  an 
engine.  Koneski  v.  Delaware,  N.  &  W. 
R.  Co.  (1909)  77  N.  J.  L.  645,  26  L.R.A. 
(N.S.)   644,  74  Atl.  516. 

A  workman  loading  stone  into  a  box 
in  a  quarry  cannot  recover  for  injuries 
caused  by  the  negligence  of  another 
servant  who  stood  on  the  bank  of  the 
quarry,  in  giving  the  signal  to  the  engi- 
neer to  hoist  the  box  before  the  plaintiff 
was  in  a  place  of  safety,  Shaw  v. 
Bamiriok-Bates  Constr.  Co.  (1903)  102 
Mo.  App.  666,  77  S.  W.  96. 

An  employee  stationed  at  a  crossing 
of  an  electric  road  over  a  steam  road  is 
the  fellow  servant  of  a  motorman.  Cox 
V.  Delaware  &  H.  Co.  (1908)  128  App. 
Div.  363,  112  N.  Y.  Supp.  443. 

The  negligence  of  the  engineer  and 
hostler  in  failing  to  give  the  proper  sig- 
nals when  taking  an  engine  into  an  ash 
pit,  which  results  in  injury  to  one  at 
work  there,  is  that  of  a  fellow  servant, 
and  not  that  of  the  master,  since  the 
duty  to  give  such  signals  is  incident  to 
the  work  in  which  the  engineer  and 
hostler  are  engaged.  Koneski  v.  Dela- 
ware, L.  d  W.  R.  Co.  (1909)  77  N.  J. 
L.  645,  26  L.E.A.(N.S.)  644,  74  Atl. 
516. 

The  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  foreman  in 
signaling  a  steam  crane  to  move  for- 
ward. Palmieri  v.  8.  Pearson  &  Son 
(1908)  128  App.  Div.  231,  112  N.  Y. 
Supp.  684. 

A  master  is  not  liable  for  injuries 
caused  by  the  failure  of  his  foreman  to 
give  a  signal  as  ties  were  about  to  be 
thrown  down  from  an  elevated  struc- 
ture. Larson  v.  Brooklyn  Heights  R. 
Co.  (1909)  134  App.  Div.  679,  119  N. 
Y.  Supp.  545. 

A  servant  who,  in  discharging  a 
blast  in  a  quarry,  failed  to  give  a  warn- 
ing, is  the  fellow  servant  of  an  em- 
ployee engaged  in  cleaning  away  the 
soil  from  the  top  of  the  rock.  McMahon 
V.  Bangs  (1904)  5  Penn.  (Del.)  178,' 
62  Atl.  1098. 
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ington,  where  a  servant  who  has  been  designated  to  give  signals 
which  control  the  movements  of  machinery,  is,  while  so  acting,  held 
to  be  doing  the  work  of  the  master.*] 


A  car  repairer's  helper  is  a  fellow 
servant  of  the  car  repairer,  and  there 
can  be  no  recovery  for  the  helper's 
failure  to  give  the  repairer  warning  of 
the  approach  of  a  car  on  the  track  on 
which  he  was  at  work.  International 
&  G.  N.  R.  Co.  V.  Schubert  (1910)  — 
Tex.  Civ.  App.  — .  130  S.  W.  708. 

The  conductor  or  foreman  of  a  log 
train  belonging  to  a  sawmill  company, 
and  used  only  for  its  own  purposes,  who 
has  no  authority  to  employ  or  discharge 
an  employee,  and  who  is  subordinate  to 
others  engaged  in  the  same  business,  is 
not  as  a  matter  of  law,  necessarily  the 
representative  of  the  master,  dischar- 
ging a  duty  peculiarly  developing  upon 
him,  while  signaling  the  movements  of 
a  machine  used  in  loading  the  log  train. 
Stearns  &  C.  Lumber  Co.  v.  Fowler 
(1909)  58  Fla.  362,  50  So.  680. 

A  master  who  has  provided  a  safe 
place  and  safe  appliances  for  his  serv- 
ants is  not  negligent  in  failing  to  em- 
ploy a  fireman  for  a  slow-moving  en- 
gine, not  necessary  or  proper  for  its 
safe  management,  but  merely  to  dis- 
cover and  give  notice  of  a  transitory 
danger  to  an  employee,  caused  by  the 
act  of  a  eoemployee  in  placing  a  truck 
too  near  a  railroad  track,  when  such 
danger  could  not  have  been  reasonably 
apprehended.  Haskell  d  B.  Car  Co.  v. 
Przezdzianlcowslci  (1908)  170  Ind.  1, 
14  L.R.A.(N.S.)  972,  127  Am.  St.  Rep. 
352,  83  N.  E.  626. 

A  cotton-oil  company  is  not  liable  for 
the  negligence  of  a  man  in  the  cotton- 
seed house,  charged  with  the  duty  of 
giving  signals  that  the  engine  would 
stop,  to  laborers  engaged  in  shoveling 
cotton  seed.  Vernon  Cotton  Oil  Co.  v. 
Catron  (1911)  —  Tex.  Civ.  App.  — , 
137  S.  W.  404. 

In  Thomson  v.  Baird  (1903)  6  Sc. 
Sess.  Cas.  5th  series,  142,  it  was  held 
that  the  owners  of  a  railroad  are  not 
liable  for  injuries  to  a  plate-layer 
caused  by  his  being  run  over  by  wagons 
coming  around  a  curve  without  warn- 
ing. In  the  course  of  the  opinion  it  was 
said:  "To  say  that  when  several  men 
are  engaged  as  plate-layers  it  is  the 
duty  of  the  employers,  or  of  the  direct- 


ors of  a  company,  personally  to  see 
that  one  of  the  gang  is  deputed  to  keep 
a  lookout  is  to  my  mind  altogether  pre- 
posterous." 

An  employer  is  not  liable  where  in- 
juries result  from  the  failure  ot  a 
brakeman  to  give  a  signal  before  cars 
are  to  be  moved.  Jurkiewicz  v.  Ameri- 
can Car  &  Foundry  Co.  (1907)  147 
Mich.  622,  111  N.  W.  183. 

See  also,  Stearns  &  0.  Lumber  Go.  v. 
Fowler  (1909)  58  Fla.  362,  50  So.  680; 
Hagins  v.  Southern  Bell  Teleph.  & 
Teleg.  Go.  (1910)  134  Ga.  641,  137  Am. 
St.  Rep.  270,  68  S.  B.  428,  20  Ann.  Cas. 
248 ;  Whitfield  v.  Louisville  &  N.  R.  Go. 
(1910)  7  Ga.  App.  268,  66  S.  E.  973j 
Dickey  v.  Dickey  (1905)  111  Mo.  App. 
304,  86  S.  W.  909;  Koneski  v.  Delaware, 
L.  <&  W.  R.  Co.  (1909)  77  N.  J.  L.  645, 
26  L.R.A.(N.S.)  644,  74  Atl.  516.  See 
note  to  Garter  v.  MoDermott,  10  L  R.A. 
(N.S.)    1103. 

2  The  person  selected  by  stevedores 
to  give  the  signals  controlling  the 
proper  movement  of  a  cable  used  in 
loading  a  ship  was,  in  giving  such 
signal,  performing  the  stevedores'  duty, 
and  his  negligence,  if  any,  was  their 
negligence.  Westerlund  v.  Rothschild 
(1909)  53  Wash.  626,  102  Pac.  765. 

In  the  work  of  loading  a  ship,  where 
one  workman  is  compelled  to  depend 
upon  signals  passed  by  another  work- 
man to  the  one  in  control  of  the  move- 
ment of  the  cables  and  slings,  the  one 
conveying  the  signals  to  the  winch 
driver  is  performing  the  duty  of  the 
master, — a  duty  that  is  not  delegable 
under  the  law, — and  the  rule  of  fellow 
servant  does  not  apply  Jacobsen  v.. 
Rothschild  (1911)  62  Wash.  127,  113. 
Pac.  261. 

A  ship  carpenter  designated  by  the 
foreman  in  charge  of  the  construction 
of  a  ship  to  act  as  intermediary  to 
transmit  signals  from  him  to  those  in 
charge  of  a  winch  operated  by  steam, 
by  which  cants  or  framing  of  the  ship 
are  raised  to  place  and  held  until  fast- 
ened, and  which  is  needlessly  placed 
out  of  sight  of  the  foreman,  whose  sig- 
nals are  necessary  to  effect  the  proper 
adjustment  of  the  cants,  is  not  a  fel- 
low servant  of  the  carpenters   engaged 
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1538.  [608]  Negligence  in  carrying  out  the  express  orders  or  regu- 
lations of  the  master. — In  any  case  in  which  the  master  has  issued 
directions  for  the  guidance  of  his  servants,  respecting  the  manner  in 
which  the  work  is  to  be  done,  whether  those  directions  take  the  shape 
of  general  rules  or  of  specific  orders  ad  hanc  vicem,  any  delinquencies 
of  which  employees  may  be  guilty  in  regard  to  the  mere  details  of 
the  work  to  which  those  orders  or  rules  relate  are  deemed  to  be  com- 
mitted by  them  as  mere  servants. 

In  many  instances  it  is  easy  to  deduce  inability  to  recover  from 
the  conception  that  a  fellow  servant's  disobedience  to  orders  is  not  one 
of  those  events  which  a  master  is  bound  to  anticipate  as  likely  to 
make  the  place  of  work  unsafe.^  Evidence  that  the  master's  direc- 
tions were  not  followed  will,  under  such  circumstances,  be  viewed  as 
simply  negativing  the  existence  of  negligence  on  his  part.  But  a 
comparison  of  the  cases  cited  below  with  those  reviewed  in  the  pre- 
ceding section  shoAvs  that  all  the  various  groups  of  fact  as  to  which 
nonliability  has  been  predicated  on  this  ground  have  been  of  such 
a  character  that  the  servant  would  have  been  unable  to  recover,  quite 
irrespective  of  the  circumstances  that  the  negligence  committed  con- 
stituted an  infraction  of  the  master's  orders.  Indeed,  it  is  clear,  both 
upon  principle  and  authority,  that,  so  far  as  the  availability  of  the 
defense  of  common  employment  is  concerned,  the  extent  of  the  mas- 
ter's liability  is  measured  by  the  same  standard  whether  the  act  which 
caused  the  injury  was  or  was  not  expressly  forbidden  by  him.^ 

in  fastening  the  cants  in  place,  and  the  ed  in  the  death  of  the  plaintiff's  intes- 
master  will  be  liable  In  case  he  negli-  tate  was  the  consequence,  as  the  jury 
gently  transmits  the  foreman's  signal,  have  found,  and  as  they  might  right- 
in  consequence  of  which  the  cant  falls  fully  find  from  the  evidence,  of  those 
and  injures  a  carpenter.  Sroufe  v.  trains  being  sent  out  so  near  together. 
Moran  Bros.  Co.  (1902)  28  Wash.  381,  By  what  direction  they  started  so  near- 
58  L.R.A.  313,  92  Am.  St.  Rep.  847,  68  ly  at  the  same  time  does  not  appear. 
Pac.  806.  AH  the  proof  that  relates  to  the  point 

1  Bealey  v.  New  York,  N.  H.  &  B.  R.  is  contained  in  the  single  phrase  of  one 

Co.    (1897)   20  R.  I.  136,  37  Atl.  676.  of  the  witnesses,  who,  speaking,  not  of 

8  Where  the  evidence  is  equally  con-  the  time  of  the  accident,  but  of  the  time 
sistent  with  the  theory  that  the  injury  of  his  testifying,  says:  'The  head  con- 
was  caused  by  negligence  in  supervis-  ductor  who  has  charge  of  sending  out 
ing  the  operation  of  trains,  and  with  trains  is  Mr.  Rockefeller.'  What  charge 
the  theory  that  it  was  caused  by  the  Rockefeller  has  is  not  shown,  nor 
fault  of  a  coservant,  the  plaintiff  can-  whether  he,  in  fact,  despatched  the 
not  recover.  Rose  v.  Boston  &  A.  R.  Co.  trains  in  question.  It  does  not  appear 
(1874)  58  N.  Y.  217.  The  court  said:  whether  he  was  intrusted  with  any  dis- 
"In  the  case  before  us  it  appeared  in  cretion  upon  the  subject  of  starting 
proof  that  the  train  on  which  the  plain-  trains,  or  whether  any  regulations  on 
tiff's  intestate  was  a  brakeman  went  the  subject,  either  by  a  prescribed  time- 
out within  three  or  four  minutes  after  table  or  otherwise,  had  been  made  by 
another  train,  and  was  itself  followed  the  company.  But  it  is  obvious  that  the 
by  a  third  train  at  about  the  same  dis-  company  may  have  prescribed  proper 
tance  of  time.    The  injury  which  result-  and  safe  rules  in  respect  to  the  start- 
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ing  of  these  trains,  and  that  those  rules 
may  have  been  disregarded  by  the 
persons  who  actually  started  these 
trains  so  near  each  other.  It  may  be 
conceded  that  it  is  the  duty  of  a  rail- 
road corporation  to  prescribe,  either  by 
means  of  time-tables  or  by  other  suit- 
able modes,  regulations  for  running 
their  trains  with  a  view  to  their  safety; 
but  it  is  obvious  that  obedience  to  these 
regulations  must  be  intrusted  to  the 
employees  having  charge  of  the  trains. 
Such  obedience  is  matter  of  executive 
detail  which,  in  the  nature  of  things, 
no  corporation  or  any  general  agent  of 
a  corporation  can  personally  oversee, 
and  as  to  which  employees  must  be  re- 
lied upon.  .  .  .  Nothing  appears  in 
the  evidence  indicating  that  any  dis- 
tinction exists  between  the  duty  of  the 
company  in  starting  trains  and  in 
subsequently  running  them.  In  the 
absence,  therefore,  of  any  such  proof, 
and  of  any  proof  showing  negligence  in 
this  respect  on  the  part  of  the  defend- 
ants, the  case  must  be  determined  by 
ascertaining  on  which  party  the  burden 
of  proof  rests." 

The  principle  that  the  carrying  out 
of  rules  is  a  "matter  of  detail"  was  also 
relied  upon  in  Bryant  v.  Nevi  York  0. 
&  E.  R.  R.  Co.  (1894)  81  Hun,  164,  30 
N.  Y.  Supp.  737;  and  Foster  v.  Inter- 
national Paper  Co.  (1905)  183  N.  Y. 
45,  75  N.  E.  933. 

When  the  master  has  furnished — to 
be  observed  by  those  having  the 
management  of  his  business — such  rules 
as  may  be  reasonably  essential  to  the 
safety  of  his  employees  in  any  emer- 
gency or  condition  which  may  be  appre- 
hended in  the  service,  he  has  discharged 
his  duty  to  them  in  that  respect,  and 
they  assume  the  hazard  of  the  observ- 
ance of  the  regulations  by  those  with 
whom  the  duty  rests  to  execute  them. 
Tully  V.  -New  York  &  T.  8.  S.  Co. 
(1896)  10  App.  Div.  463,  42  N.  Y. 
Supp.  29. 

See  also  Drake  v.  Wew  York  G.  £  H. 
R.  R.  Co.  (1894)  80  Hun,  490,  30  N.  Y. 
Supp.  671. 

In  International  &  Q.  N.  R.  Co.  v. 
Hall  (1890)  78  Tex.  657,  15  S.  W.  108, 
the  following  charge  was  approved: 
"If  defendant  had  established  or  pro- 
vided such  reasonable  rules,  regulations, 
etc.,  plaintiff  cannot  recover,  though  he 
may  have  been  hurt  through  failure  of 
one  or  more  of  his  fellow  servants  to  do 
what  was  required  of  him  or  them 
under  the  rules  of    that    business.     In 


other  words,  if  defendant's  established 
methods  of  management  of  that  branch 
of  its  business  were  reasonably  suf- 
ficient, had  its  employees  observed  and 
followed  them,  to  have  afforded  plain- 
tiff reasonable  protection  against  the 
danger  he  incurred  when  working  on 
the  repair  track,  defendant  would  not 
be  liable  whether  its  other  employees 
did  their  duty  or  not." 

In  Durgin  v.  Munson  (1864)  9  Allen, 
396,  85  Am.  Dec.  770,  the  defect  in  the 
engine,  which  the  plaintiff  alleged  as 
the  cause  of  his  injury,  was  the  insuf- 
ficiency of  the  brake  to  prevent  the  en- 
gine from  running  off  while  it  was 
turned  on  the  turntable.  The  defend- 
ant proposed  to  show  that  the  person 
who  had  charge  for  him  of  all  the  en- 
gines on  the  road  had  given  instruc- 
tions, before  the  accident,  to  the  en- 
gineers to  have  the  wheels  of  their 
engines  "chocked"  while  turning  on  the 
turntable,  and  that  this  accident  oc- 
curred by  failure  of  some  servant  of  the 
defendant  to  obey  such  instructions. 
It  was  held  that  the  exclusion  of  this 
evidence  was  error,  as  it  was  not  shown 
that  the  instruction  was  given  or  known 
to  the  plaintiff.  The  court  said: 
"Proof  that  the  accident  which  caused 
the  injury  to  the  plaintiff  was  caused 
by  the  neglect  of  a  fellow  servant  would 
have  been  a  defense  to  the  action;  and 
the  offer  went  to  that  extent.  The  de- 
fects of  the  engine  in  the  abstract  were 
not  the  gist  of  the  plaintiff's  complaint, 
but  its  defects  at  the  time  and  for  the 
service  in  which  the  defendant  allowed 
it  to  be  used  when  it  ran  on  to  the 
plaintiff.  If  it  were  fit  and  sufficient 
for  use  in  the  manner  in  which  the  de- 
fendant then  allowed  it  to  be  used,  its 
insufficiency  for  other  service,  at  other 
times,  would  not  concern  the  plaintiff. 
Now,  it  is  plain  that  a  machine  may  be 
safe  and  fit  for  one  use,  when  it  is  not 
for  another.  To  put  an  extreme  case, 
by  way  of  illustration :  Suppose  the  de- 
fendant had  a  worn-out  engine,  unfit  for 
any  service,  and  he  had  given  orders 
that  it  should  not  be  run  at  all;  yet 
some  workman  had,  without  his  knowl- 
edge, undertaken  to  run  it.  Could  the 
master  be  held  responsible  to  the  fellow 
servant?  Suppose  a  car  that  was  not 
fit  to  run  with  steam  power  was  kept 
for  use  only  when  drawn  by  horses;  or 
an  engine  which  had  not  the  proper  ap- 
pliances for  a  locomotive  was  employed 
solely  as  a  stationary  engine.  Would 
an  unauthorized  change  of  the  use  make 
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the  master  liable?  If  this  engine,  when 
'choclced'  upon  the  turntable,  was  abso- 
lutely safe  against  the  possibility  of 
junning  oflf,  so  that  it  needed  no  brake 
^t  all  in  that  position,  and  it  was  not 
permitted  to  be  turned  until  the  block- 
ing was  applied  to  the  wheels,  it  would 
>be  a  question  for  the  jury  whether  the 
want  of  a  brake  was  the  cause  of  the 
injury.  There  is  no  absolute  require- 
:ment  of  law  that  the  injurious  action 
of  a  locomotive  engine  shall  be  prevent- 
ed by  the  specific  expedient  of  a  brake. 
If  other  sufficient  means  of  safety, 
-equivalent  in  effect  were  supplied,  that 
is  all  that  is  necessary;  and  the  jury 
were  to  judge  of  their  sufficiency.  The 
iact  that  the  orders  to  the  engineers 
were  not  known  to  the  plaintiff  would 
not  be  decisive,  because  the  question 
on  that  part  of  the  case  was  whether  the 
■engineers  were  careless,  and  by  their 
failure  to  obey  instructions  the  accident 
•occurred.  The  evidence  which  was  re- 
jected should  therefore  have  been  re- 
ceived, as  having  a  direct  tendency  to 
«how  whether  the  defendant  used  such 
precautions  and  gave  such  rules  for  the 
use  of  the  engine  in  the  condition  in 
which  it  was  at  the  time  of  the  acci- 
dent as  made  it  then  a  proper  instru- 
ment for  the  service  to  which  it  was  to 
be  applied." 

Where  all  the  testimony  shows  that 
a,  special  order  to  an  engineer  to  run 
his  train  "two  hours  late"  was  to  be 
read  in  connection  with  the  general  rule 
•of  the  company,  and  was  so  understood 
by  all  the  employees  concerned,  and 
that  such  order  meant  that  the  train 
■was  to  run  with  reference  to  the 
■schedule  of  all  passenger  trains,  and 
never  to  encroach  upon  the  time  of  the 
train  which  it  followed,  the  company 
<;annot  be  held  liable  for  injuries  which 
■a  brakeman  on  the  train  in  front  re- 
ceived through  the  negligence  of  the  en- 
gineer of  the  following  train  in  running 
it  too  fast.  Kennelty  v.  Baltimore  & 
O.  R.  Co.  (1895)  166  Pa.  60,  30  Atl. 
1014. 

When  a  railroad  company  has  em- 
ployed a  sufficient  number  of  competent 
servants  to  shift  its  cars  in  a  yard,  and 
has  promulgated  proper  rules  for  the 
management  of  the  business,  it  is  not 
liable  for  the  consequences  of  a  brake- 
man's  failing  to  take  his  proper  posi- 
tion on  the  top  of  moving  cars.  Potter 
V.  TSew  York  C.  d  H.  R.  R.  Co.  (1892) 
136  N.  Y.  77,  32  N.  E.  603,  distinguish- 
ing   Flike    V.    Boston    &    A.    R.    Co. 


(1873)  53  N.  Y.  549,  13  Am.  Rep.  545. 

In  Wright  v.  New  York  C.  R.  Co. 
(1862)  25  N.  Y.  568,  it  was  sought  to 
support  the  judgment  on  the  ground  of 
the  improper  arrangement  of  the  time- 
tables at  the  point  where  the  collision 
took  place.  The  court,  however,  held 
that  the  time-tables  were  not  in  fault, 
but  that  the  collision  grew  out  of  the 
carelessness  of  the  employees  in  run- 
ning the  train  not  in  conformity  with 
the  time-tables,  and  that  the  fault  was 
therefore  to  be  regarded  as  that  of  a 
fellow  servant,  and  that  the  defend- 
ants were  not  responsible. 

An  employer  is  not  liable  for  the 
death  of  an  employee  killed  by  the  fall 
of  a  cornice  which  he  was  engaged  in 
putting  up  without  anchors,  where  he 
voluntarily  assumed  the  risk,  and  the 
foreman  in  charge  of  the  work  had  no 
authority  to  go  on  with  it  except  in  ac- 
cordance with  the  plans  and  specifi- 
cations, which  provided  for  the  use  of 
anchors.  Homersky  v.  Winkle  Terra 
Ootta  Co.  (1899)  178  111.  562,  53  N.  E. 
346,  affirming  (1898)  77  111.  App.  42. 

The  duty  of  a  railroad  company  to 
provide  its  employees  a  reasonably  safe 
place  to  work  does  not  render  it  liable 
for  injuries  received  by  a  brakeman  in 
a  collision  between  his  train  and  an  en- 
gine, resulting  from  the  negligent  dis- 
regard by  the  engineer  of  such  engine 
of  his  orders  to  proceed  on  a  track 
other  than  that  on  which  the  train  was 
running.  Healey  v.  New  York,  N.  H. 
&  B.  R.  Co.  (1897)  20  R.  I.  136,  37  Atl. 
676. 

Even  if  it  be  assumed  that  rules  for 
signals  at  crossings  and  as  to  speed  are 
available  to  an  employee,  the  negligence 
of  the  conductor  a,nd  engineer  of  a  train 
in  failing  to  make  such  signals,  and  in 
running  at  excessive  speed,  is  that  of 
fellow  servants  as  regards  a  section 
hand.  Wright  v.  Southern  R.  Co. 
(1897)   80  Fed.  260. 

The  defendant  is  not  entitled  to  a 
nonsuit  where  the  evidence  leaves  it  un- 
certain whether  the  injury  was  caused 
by  the  misconduct  of  the  plaintiff's  co- 
servants  in  violating  a  duly  promulgat- 
ed rule,  or  whether  at  the  time  the  in- 
jury was  received  they  were  acting  with- 
out any  regulations,  and  simply  follow- 
ing a  dangerous  practice  sanctioned  by 
time  and  custom.  Doing  v.  New  York, 
0.  &  W.  R.  Co.  (1897)  151  N.  Y.  579, 
45  N.  B.  1028. 

A  railroad  company  is  not  liable  for 
the  death  of  a  brakeman  in  a  collision. 
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on  the  ground  that  the  train  despatcher 
should  have  warned  the  conductor  of  the 
following  train  of  the  preceding  one, 
where  a  despatch  had  been  forwarded  to 
the  side-tracking  station  in  ample  time 
to  afford  an  opportunity  to  side-track 
the  first  train  but  for  its  delay  in  reach- 
ing the  station,  and  the  conductor  had 
been  warned  to  guard  against  the  follow- 
ing train,  and  knew  of  the  increased 
danger,  and  took  no  precautions  to 
guard  against  it.  Herrington  v.  Lahe 
Hhore  &  M.  8.  R.  Go.  (1894)  83  Hun, 
365,  31  N.  Y.  Supp.  910. 

In  one  case  it  was  held  that  the  neg- 
lect of  the  duty  of  a  telegraph  operator 
to  put  out  a  proper  signal  for  passing 
trains,  so  as  to  prevent  a  train  passing 
a  station  within  ten  minutes  of  another, 
in  accordance  with  the  rules  of  a  rail- 
road company,  was  negligence  of  a  fel- 
low servant  of  a  brakeman  upon  one  of 
such  trains,  and  not  a  failure  to  per- 
form a,  duty  of  the  master,  and  was  not 
a  cause  of  recovery  for  the  death  of  such 
brakeman  in  consequence  thereof.  Cin- 
cinnati, N.  0.  &  T.  P.  B.  Go.  V.  Clark 
(1893)  6  C.  C.  A.  281,  16  U.  S.  App.  17, 
57  Fed.  125.  The  court  declined  to 
enter  into  the  question  whether  the  tele- 
graphic service  constituted  a  department 
distinct  from  that  of  trainmen,  and  de- 
cided the  ease  on  the  special  and  very 
narrow  ground  that  the  display  of  the 
signal  was  an  act  which  did  not  pertain 
to  the  duties  of  the  operator  qua  oper- 
ator. The  ruling  in  McKaig  v.  North- 
ern P.  B.  Co.  (1889)  42  Fed.  288,  how- 
ever, seems  to  have  been  approved  of. 
Northern  P.  B.  Go.  v.  Charless  (1892) 
2  C.  C.  A.  380,  7  U.  S.  App.  359,  51  Fed. 
567,  was  distinguished  on  the  ground 
that  it  was  a  ruling  on  demurrer,  the 
court  assuming  that,  under  the  alle- 
gations of  the  petition,  the  negligence 
of  the  operator  was  the  same  as  that  of 
a  despatcher. 

The  plaintiff's  action  was  also  held 
not  to  be  maintainable  on  similar 
grounds  in  the  following  cases:  Pitts- 
burgh, G.  &  8t.  L.  B.  Go.  v.  Henderson 
(1882)  37  Ohio  St.  549  (trainmen  in- 
jured through  collision  resulting  from 
the  negligence  of  an  employee  sent  to 
flag  an  approaching  train)  ;  Niles  v. 
New  York  C.  &  E.  B.  R.  Co.  (1897)  14 
App.  Div.  58,  43  N.  Y.  Supp.  751  (engi- 
neer ran  hia  train  past  a  block  signal, 
so  that  it  came  into  collision  with  an- 
other standing  on  the  track)  ;  Evans- 
■ville  &  T.  H.  R.  Go.  v.  Tohill  (3895)  143 
ind.  49,  41  N.  E.  709;  rehearing  denied 


in  (1895)  143  Ind.  60,  42  N.  E. 
352  (collision  caused  by  conductor's 
running  train  past  station,  in- 
stead of  side  tracking,  as  re- 
quired by  the  regulations)  ;  Simpson  v. 
Central  Vermont  B.  Go.  (1896)  5  App. 
Div.  614,  39  N.  Y.  Supp.  464  (same 
species  of  accident)  ;  Northern  P.  B.  Co. 
V.  Poirier  (1897)  167  U.  S.  48,  42  L. 
ed.  72,  17  Sup.  Ct.  Rep.  741  (collision 
caused  by  conductor's  disregard  of  rule 
as  to  running  a  train  closely  behind  an- 
other) ;  Ford  v.  Lake  Shore  &  M.  S.  R. 
Co.  (1889)  117  N.  Y.  638,  22  N.  E.  940 
(disregard  by  employees  of  rules  regu- 
lating the  loading  of  cars)  ;  Chicago  & 
A.  R.  Go.  V.  Bell  (1904)  209  111.  25,  70 
N.  E.  754  (employee  in  cinder  pit  in- 
jured by  failure  of  "fire  knocker"  to 
carry  out  method  established  by  railroad 
company  for  moving  engines  over  pit)  ; 
Sartin  v.  Oregon  Short  Line  B.  Co. 
.(1904)  27  Utah,  447,  76  Pac.  219  (fore- 
man ran  hand  cars  closer  together  than 
rules  of  company  allowed)  ;  Driver  v. 
Southern  B.  Go.  (1905)  103  Va.  650,  49 
S.  E.  1000  (conductor  changed  position 
of  cars  in  train,  in  disobedience  to 
orders)  ;  Byrnes  v.  New  York,  L.  E.  & 
W.  B.  Co.  (1889)  113  N.  Y.  251,  4 
L.R.A.  151,  21  N.  E.  50  (railroad  com- 
pany not  liable  for  the  negligence  of  its 
employees  in  making  inspection  of  load- 
ed cars  which  is  imposed  on  them  by  its 
rules)  ;  Rutledge  v.  Missouri  P.  B.  Co. 
(1894)  123  Mo.  121,  24  S.  W.  1053,  27 
S.  W.  327  (brakeman  thrown  off  car  by 
a  sudden  check  in  its  movements  conse- 
quent upon  a  fellow  servant's  giving  a 
signal  to  the  engineer  in  breach  of  the 
custom  in  use)  ;  Denver  &  R.  G.  R.  Go. 
V.  Sipes  (1896)  23  Colo.  226,  47  Pac.  287 
(railroad  company  not  liable  for  the 
consequences  of  a  conductor's  negligence 
in  failing  to  observe  a  rule  of  the  com- 
pany with  respect  to  the  closing  of 
switches )  ;  Davis  v.  Staten  Island  Rapid 
Transit  B.  Go.  (1896)  1  App.  Div.  178, 
37  N.  Y.  Supp.  157  (switch  left  open  by 
conductor;  brakeman  injured)  ;  Moeller 
V.  Delaware,  L.  &  W.  B.  Co.  (1897)  13 
App.  Div.  467,  43  N.  Y.  Supp.  603  (car 
repairer  injured  by  fellow  servant's  fail- 
ure to  put  out  a  signal  flag)  ;  Enright  v. 
Toledo,  A.  A.  d  N.  M.  R.  Co.  (1892)  93 
Mich.  409,  53  N.  W.  536  (engineer  dis- 
regarded rule  requiring  freight  trains 
to  approach  stations  under  full  con- 
trol) ;  Peterson  v.  Chicago  &  N.  W.  B. 
Co.  (1887)  67  Mich.  102,  11  Am.  St. 
Rep.  564,  34  N.  W.  260  (no  signal  flag 
placed,  as  required  by  rules,  to  protect 
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1539.  [609]  Failure  to  give  instruction. — Where  a  servant  has  notice 
of  the  general  risks  and  dangers  of  his  employment,  the  master  is  not 
guilty  of  negligence  in  failing  to  notify  him  of  each  particular  de- 
fect, as  such  duty,  if  required,  is  one  necessarily  devolving  on  fellow 
servants,  for  whose  particular  acts  of  negligence  the  master  is  not 
responsible.^ 


car  repairer)  ;  Renfro  v.  Chicago,  R.  I. 
.cC-  P.  R.  Go.  (1885)  86  Mo.  302  (breach 
of  rules  made  for  the  protection  of  car 
lepairers)  ;  Duthie  v.  Caledonian  R.  Co. 
( 1898 )  24  Sc.  Sess.  Cas.  4th  series,  934, 
35  Scot.  L.  R.  726  (breach  of  rule  re- 
quiring foremen  of  track-repairing  gangs 
to  set  a  lookout)  ;  Whalen  v.  Michigan 
C.  R.  Co.  (1897)  114  Mich.  512,  72  N. 
VV.  323  (brakeman  or  conductor  failed 
to  pull  automatic  cord  when  brakes 
■were  whistled  for)  ;  Lunquist  v.  Duluth 
Street  R.  Co.  (1896)  65  Minn.  387,  67 
N.  W.  1006  (warning  signal  not  given, 
AS  prescribed  by  rules)  ;  McDonald  v. 
liew  York  C.  &  H.  R.  R.  Co.  (1892)  63 
Hun,  587,  18  N.  Y.  Supp.  609  (engi- 
neer's breach  of  rule  requiring  him  to 
examine  engine)  ;  Henry  v.  Lake  Shore 
46  M.  8.  R.  Co.  (1882)  49  Mich.  495,  13 
N.  W.  832  (rules  requiring  engineer  to 
obey  certain  signals  were  violated  by  an 
•engineer)  ;  Terre  Haute  &  I.  R.  Co.  v. 
Leeper  (1895)  60  111.  App.  194  (signals 
at  switch  disregarded )  ;  Miller  v.  South- 
ern P.  Co.  (1891)  20  Or.  285,  26  Pae. 
70  (breach  of  rule  as  to  adjustment  of 
switches)  ;  Cooper  v.  tfew  York,  0.  & 
W.  R.  Co.  (1898)  25  App.  Div.  383,  49 
N.  Y.  Supp.  481  (freight  cars  left  on  a, 
aiding  without  setting  brake) . 

A  railway  company  is  not  liable  for 
an  injury  due  to  the  neglect  of  orders, 
properly  communicated  by  the  employ- 
er's representative,  as  to  the  running  of 
trains.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Smith  (1890)  76  Tex.  611,  18  Am.  St. 
Rep.  78,  13  S.  W.  562;  Chicago,  St.  L. 
<t  N.  0.  R.  Co.  V.  Doyle  (1883)  60  Miss. 
577  (conductor  went  on  past  a  station 
without  getting  instructions,  as  the 
train  despatcher  had  directed,  with  re- 
gard to  the  future  movements  of  the 
train ) . 

A  railway  company  is  not  liable  for 
injuries  due  to  the  negligence  of  an  en- 
gineer who,  against  orders,  moved  a 
train  out  of  a  siding,  and  thus  caused 
it  to  collide  with  another  owing  to  its 
being  provided  with   a  defective  head- 


light. New  York,  C.  £  St.  L.  R.  Co. 
V.  Perriguey  (1894)  138  Ind.  414,  34 
N.  E.  233,  37  N.  E.  976. 

A  railway  company  is  not  liable 
where  an  injury  is  received  by  a  train- 
man, as  a  result  of  the  road  superin- 
tendent's taking  a  train  across  a  defect- 
ive bridge,  in  contravention  of  the 
manager's  express  orders.  Carney  v. 
Caraquet  R.  Co.   (1890)  29  N.  B.  425. 

No  action  is  maintainable  where  the 
cause  of  the  accident  was  the  sudden 
opening  of  a  trap  door  in  a  passage, 
from  below,  by  a  coservant  of  the  plain- 
tiflf,  in  disobedience  to  express  orders 
of  a  foreman,  the  result  being  that  the 
plaintiff  fell  through  the  opening. 
Anthony  v.  Leeret  (1887)  105  N.  Y. 
591,  12  N.  E.  561. 

The  failure  of  a  brakeman  on  a  train 
to  stop  the  same  when  he  sees  a  fellow 
servant  upon  a  railroad  bridge  in  what 
will  be  a  dangerous  position  if  the  train 
proceeds,  by  reason  of  which  such  fel- 
low servant  is  injured,  will  not  render 
the  company  liable,  although  he  is  di- 
rected by  the  superintendent  to  move 
the  train  across  the  bridge.  Austin  <& 
N.  W.  R.  Co.  V.  Beatty  (1894)  6  Tex. 
Civ.   App.   650,  24  S.  W.  934. 

An  employer's  order  to  lower  a  beam 
during  the  construction  of  a  bridge  does 
not  render  him  liable  for  the  act  of  an 
employee  charged  with  the  execution  of 
the  order,  in  lowering  the  beam  so  care- 
lessly as  to  inflict  an  injury  on  a  fellow 
servant.  Ryan  v.  McCully  (1894)  123 
Mo.  636,  27  S.  W.  533. 

In  Orwsel  v.  Weber  (1898)  76  Mo. 
App.  677,  a  demurrer  to  the  evidence 
was  sustained,  as  plaintiff's  own  evi- 
dence showed  that  his  injury  was  caused 
by  a  fellow  servant's  disobedience  to 
the  orders  of  the  foreman. 

1  Chesapeake  &  0.  R.  Co.  v.  Hennes- 
sey (1899)  38  C.  C.  A.  307,  96  Fed.  713 
(servant  knew  that  many  of  the  cars 
which  he  had  to  handle  as  switchman 
were  defective. 
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Evidence  that  an  employer  referred  a  servant  to  an  experienced 
fellow  employee  for  information  as  to  the  proper  manner  of  dealing, 
with  certain  dangerous  conditions,  and  that,  in  consequence  of  follow- 
ing the  instruction  given,  the  servant  was  killed,  is  insufficient  to  sup- 
port a  charge  of  negligence  on  the  employer's  part.^ 

1540.  [610]  Manipulation  of  the  instrumentalities  during  the  prog- 
ress of  the  work. — In  the  subjoined  note  are  tabulated  under  head- 
ings calculated  to  facilitate  comparison  with  §  1497  and  §  1498,  ante, 
a  number  of  cases  illustrating  the  nonliability  of  the  master  for  neg- 
ligence in  handling  the  instrumentalities,  under  various  circumstan- 
ces, during  the  actual  progress  of  the  work.  The  cases  cited  under 
§§  1531,  1532,  amte,  should  also  be  compared.^ 


SI  Welch  V.  Cfrace  (1897)  167  Mass. 
590,  46  N.  E.  387  (misspent  charge  of 
dynamite). 

In  Canadian  Northern  R.  Co.  v.  An- 
derson (1911)  45  Can.  S.  C.  355,  it 
was  held  that  the  duty  to  give  the  nec- 
essary and  proper  instructions  to  young 
or  inexperienced  or  ignorant  workmen 
employed  by  them  in  dangerous  work, 
to  guard  against  preventable  dangers  or 
accident,  is  one  which  the  company  or 
employer  may  delegate  to  a  competent 
foreman,  and  the  negligence  of  the  fore- 
man is  a  risk  which  the  fellow  servant 
takes  upon  himself. 

The  duty  of  giving  instructions  to 
young  and  inexperienced  servants  may 
be  delegated.  Cribb  v.  Kynooh  [1907] 
2  K.  B.  548,  76  L.  J.  K.  B.  N.  S.  948, 
97  L.  T.  N.  S.  181,  23  Times  L.  K.  550, 
11  Ann.  Cas.  100.  And  see  Young  v. 
Hoffmami  Mfg.  Co.  [1907]  2  K.  B.  646, 
76  L.  J.  K.  B.  N.  S.  993,  97  L.  T.  N.  S. 
230,  23  Times  L.  E.  671,  holding  that 
the  duty  of  instruction  may  be  dele- 
gated. 

1(a)  Handling  railway  oars  and  loco- 
motives.— ^The  duty  of  so  operating  a 
safely  constructed  and  equipped  rail- 
road, subject  to  the  rules  and  general 
supervision  of  the  master,  as  to  keep  it 
reasonably  safe  for  those  employed  upon 
it,  is  not  a  positive  duty  of  the  master, 
but  a  primary  duty  of  the  servant. 
Brady  v.  Chicago  &  G.  W.  B.  Co.  (1902) 
57  L.E.A.  712,  52  C.  C.  A.  48,  114  Fed. 
100. 

A  railroad  company  may,  subject  to 
its  duty  to  provide  proper  rules,  com- 
mit the  handling  of  its  trains  and  cars 
upon  its  road  and  in  its  yards  to  its 
employees,  so  as  to  avoid  liability  to 


employees  from  negligence  in  the  hand- 
ling of  the  same.  Banner  v.  Atchison^ 
T.  &  8.  F.  E.  Co.  (1897)  17  Tex.  Civ.. 
App.  337,  43  S.  W.  533. 

Such  a  company,  therefore,  cannot  b& 
held  liable  for  an  injury  to  a  laborer 
on  a  construction  train,  where  the 
plaintiff  seeks  to  recover  on  the  theory 
of  a  special  duty  incumbent  on  the  engi- 
neer in  charge  to  see  that  the  cars  wer& 
safely  coupled  before  starting.  Ryan. 
V.  Cumberland  Y alley  R.  Co.  (1854) 
23  Pa.  384. 

A  trainband  cannot  recover  for  in- 
juries caused  by  the  act  of  the  ordi- 
nary servants  of  the  company  in  mak- 
ing up  a  train  of  cars  with  platforms, 
of  unequal  height,  under  the  directioix 
of  the  station  master.  Hodgkins  v_ 
Eastern  B.  Co.  (1876)  119  Mass.  419. 
Negligence  in  making  up  a  train  was. 
treated  as  a,  breach  of  a  non-delegable 
duty,  in  Norfolk  &  W.  B.  Co.  v.  Nuckola 
(1895)  91  Va.  195,  21  S.  E.  342,  ex- 
plaining on  this  theory  Moon  v.  Rich- 
mond &  A.  B.  Co.  (1884)  78  Va.  745, 
49  Am.  Eep.  401. 

The  master  is  not  liable  for  injuries 
caused  by  its  servants  in  placing  a  car 
loaded  with  dynamite  near  the  end  of 
a  train,  in  violation  of  the  rules.  Kel- 
ley  V.  Delaivare,  L.  &  W.  B.  Co.  ( 1908 ) 
192  N.  Y.  203,  84  N.  E.  801.  See  note- 
to  Lewis  V.  Pennsylvania  B.  Co.  IS- 
L.R.A.(N.S.)   279. 

No  action  can  be  maintained  by  » 
brakeman  for  injuries  caused  by  a  co- 
servant's  neglect  to  observe  the  usual 
custom  of  chaining  up  a  defective  draw- 
head  on  a  car.  Arnold  v.  Delavyare  & 
B.  Canal  Co.  (1890)  125  N.  Y.  15,  25 
N.  E.  1064. 
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No  action  can  be  maintained  where  a 
collision  is  caused  by  the  recklessness 
of  an  engineer.     Wright  v.   'New  York 

0.  B.  Co.   (1862)   25  N.  Y.  562. 

Nor  where  a  train  is  run  at  exces- 
sive speed,  and  so  derailed.  Stetler  v. 
Chicago  &  N.  W.  R.  Co.  (1879)  46  Wis. 
497,  1  N.  W.  112;  Sherman  v.  Rochester 
&  S.  R.  Co.    (1853)    15  Barb.  574. 

Nor  where  an  engineer  runs  his  en- 
gine against  a  brakeman.  Fowler  v. 
Chicago  &  N.  W.  R.  Co.  (1884)  61  Wis. 
159,  21  N.  W.  40. 

Nor  where  a  conductor  of  a  work 
train  runs  it  without  a  light,  and  in- 
jures a  trackman.  Coon  v.  Syracuse  & 
V.  R.  Co.   (1851)   5  N.  Y.  492. 

Nor  where  a  chain  has  been  negligent- 
ly placed  or  left  on  the  platform  of  a 
caboose.  Chicago  &  E.  I.  R.  Co.  v.  Ham- 
ilton (1908)  42  Ind.  App.  512,  85  N.  E. 
1044. 

Nor  where  an  engineer  disregards  the 
signals  at  a  switch,  and  so  runs  his 
train   on  to  a  siding.     Terre  Haute  & 

1.  R.  Co.  V.  Leeper  (1895)   60  111.  App. 
194. 

Nor  where  an  engineer  caused  the 
death  of  a  fireman  by  his  failure  to 
notice  a  red  light  at  a  switch.  Illinois 
C.  R.  Co.  V.  Hosier  ( 1892 )  45  111.  App. 
205. 

In  HowojrA  v.  Denver  £  R.  O.  R.  Go. 
(1886)  26  Fed.  837,  the  court  rejected 
the  contention  that,  because  the  loco- 
motive operated  by  the  delinquent  was 
in  the  way,  and  collided  with  decedent's 
train,  the  track  was  not  clear,  and 
therefore  the  master  had  failed  in  his 
duty  of  providing  a  safe  place  for  the 
employee  to  work  in  and  upon.  See  § 
1515,  note  3,  ante. 

A  general  charge  in  favor  of  defend- 
ant in  an  action  by  a  brakeman  against 
a  railroad  company  for  personal  injuries 
alleged  to  have  been  caused  by  a  defect- 
ive appliance  for  controlling  the  motion 
of  the  engine  should  be  given  where  the 
only  defect  was  in  the  brake  of  the  en- 
gine, and  the  shock  causing  the  injury 
was  caused  by  putting  the  engine  in  mo- 
tion, and  there  is  no  evidence  that  the 
defective  brake  contributed  to  causing 
the  injuries.  Highland  Ave.  &  B.  R. 
Co.  V.  Miller  (1898)  120  Ala.  535,  24 
So.  955. 

A  brakeman  on  a  train  ordered  to  run 
ahead  of  another  train,  under  circum- 
stances requiring  the  employees  in  con- 
trol to  look  out  for  such  train  and  keep 
out  of   its  way,   cannot   recover   for   a 


collision  caused  by  the  failure  of  the 
conductor  and  engineer  of  his  train  to 
side  track  the  other  train.  Hoover  v. 
Beech  Creek  R.  Co.  (1893)  154  Pa.  362, 
26  Atl.  315. 

Leaving  cars  standing  on  side  tracks 
on  each  side  of  the  main  track  in  a 
switch  yard,  in  such  close  proximity  as 
to  obstruct  the  view  of  a  wagon  road 
crossing  the  tracks  at  right  angles,  in 
consequence  of  which  a  foreman  of  a 
gang  of  men  in  the  yard,  whose  busi- 
ness it  was  to  locate  the  stored  cars, 
and  see  that  the  wagon  way  was  left 
open,  was  killed  by  a  collision  between 
an  engine  on  which  he  was  riding  and 
a  loaded  wagon,  is  negligence, — either 
his  own  contributory  negligence  or  the 
negligence  of  his  fellow  servants.  Hehert 
v.  Delaware  <£  H.  Canal  Co.  (1891)  41 
N.  Y.  S.  R.  860,  16  N.  Y.   Supp.  661. 

The  railroad  company  is  not  liable 
for  injuries  caused  by  empty  cars  drift- 
ing onto  the  main  track  after  contact 
with  cars  negligently  shifted  against 
them  by  employees.  Norfolk  &  W.  B. 
Co.  V.  Cromer  (1903)  101  Va.  667,  44 
S.  E.  898. 

A  railroad  company  is  not  liable  for 
injuries  due  to  the  failure  of  the  serv- 
ants properly  to  block  the  trucks  of  a 
street  car,  so  that  it  rolled  down  onto 
another  car.  Connolly  v.  North  Jersey 
Street  R.  Co.  (1908)  76  N.  J.  L.  1,  6» 
Atl.  487,  affirmed  in  (1910)  80  N.  J. 
L.  461,  78  Atl.  1134. 

A  car  starter  does  not  represent  the 
principal  in  ordering  the  motorman  of 
a  street  car  to  move  the  car  forward 
so  as  to  clear  the  switch  at  the  terminus- 
of  the  line,  where  the  car  is  being  moved 
from  one  track  to  the  other,  prepara- 
tory to  making  the  return  trip,  so  as- 
to  render  the  principal  liable  for  an 
injury  thereby  caused  to  the  conductor; 
but  he  is  a  fellow  servant  of  the  con- 
ductor. Sams  v.  St.  Louis  cE  M.  River 
R.  Co.  (1903)  174  Mo.  53,  61  L.R.A.  475, 
73  S.  W.  686. 

A  railroad  company  is  not  liable  for 
injuries  to  an  assistant  hostler,  caused 
by  the  foreman's  negligence  in  moving 
an  engine  against  the  one  on  which 
plaintiff  was  at  work.  St.  Louis  d  S. 
F.  R.  Co.  v.  Arnett  (1905)  37  Tex.  Civ. 
App.  523,  84  S.  W.  599  (case  arose  in 
Indian  territory). 

An  engineer  cannot  recover  where  he 
is  injured  by  running  his  train  against 
some  box  cars  left  standing  on  the  main 
track   owing  to   the   negligence   of   the 
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station  agent.  Brown  v.  Minneapolis 
&  St.  L.  R.  Go.  (1884)  31  Minn.  553,  18 
N.  W.  834. 

Though  an  engineer  may  be  charged 
with  the  duty  of  instructing  an  engine 
wiper  when  the  latter's  foreman  is  ab- 
sent, the  former  does  not  stand  in  the 
relation  of  vice  principal  to  the  latter 
in  regard  to  his  work  of  shifting  and 
making  up  trains.  South  Florida,  R. 
Co.  V.  Weese  (1893)  32  Fla.  212,  13  So. 
436. 

A  railway  company  is  not  liable  for 
the  death  of  a  brakeman  who,  after  a 
train  had  separated  owing  to  a  defect 
in  the  couplings  of  one  of  the  rear  cars, 
had  undertaken  to  repair  the  defect, 
and  was  killed  by  the  negligence  of  the 
engineer  in  backing  up  the  cars  in  the 
forward  part  of  the  train.  Course  v. 
New  York,  L.  E.  &  W.  R.  Go.  (1888)  17 
N.  Y.  S.  R.  735,  2  N.  Y.  Supp.  312, 
affirmed  in  (1889)  117  N.  W.  652,  22 
N.  E.  1133. 

The  retention  of  a  car  of  another 
road  in  the  yards  of  a  railroad  com- 
pany after  it  has  been  ordered  to  be 
returned  as  defective,  by  the  yard 
master  or  crews  in  the  yard,  is  the  act 
of  a  fellow  servant  of  a  switchman  in- 
jured while  attempting  to  couple  such 
car  to  another  for  the  purpose  of  re- 
moving it  from  the  yard.  Atchison,  T. 
<&  8.  F.  R.  Go.  V.  Meyers  (1896)  22  C.  C. 
A.  268,  46  U.  S.  App.  226,  76  Fed. 
443  (previous  appeal  [1894]  11  C.  C.  A. 
439,  24  U.  S.  App.  295,  63  Fed.  793). 
The  court  said:  "The  only  vice  prin- 
cipal or  representative  of  the  railroad 
company  in  the  occurrences  of  the  day 
was  the  inspector,  and  he  represented 
the  company  only  in  the  inspection  of 
the  car,  and  in  the  giving  of  notice  of 
defects.  The  company  owed  to  the  de- 
fendant in  error  no  duty  in  respect  to 
the  time  or  manner  of  return.  If  the 
car  had  been  retained  in  the  Santa  Fe 
yards  by  the  order  or  authority  of  a 
general  superintendent  or  other  general 
officer  of  the  company,  and  the  plain- 
tiff, being  required  to  work  about  it, 
had  suffered  injury  by  reason  of  its  de- 
fective condition,  he  would  doubtless 
have  had  cause  for  complaint;  but  the 
crews  engaged  in  the  yards  at  Streator, 
including  yard  master,  foreman,  and 
engineers,  were  all  his  fellow  servants, 
and  for  what  they  did  with  the  car 
after  the  inspection  and  after  notice 
that  it  was  to  be  returned  to  the  other 


road,  the  plaintiff  in  error  is  not  amen- 
able." 

A  street-railway  employee  injured  in 
a  collision  with  an  empty  car  which  ran 
down  an  incline  because  the  brake  was 
not  properly  set  by  a  fellow  servant  can- 
not recover  therefor.  Hoover  v.  Carbon 
County  Electric  R.  Co.  (1899)  191  Pa. 
146,  43  Atl.  74. 

(b)  Operating  hand  cars. — The  neg- 
ligent operation  of  a  hand  car  by  a  sec- 
tion foreman  is  not  a  delinquency  im- 
putable to  the  company.  Martin  v. 
Atchison,  T.  &  8.  F.  R.  Co.  (1897)  166 
U.  S.  399,  41  L.  ed.  1051,  17  Sup.  Ct. 
Rep.  603  (see  as  to  this  case,  §  1531, 
ante)  ;  Northern  P.  R.  Co.  v.  Charless 
(1896)  162  U.  S.  359,  40  L.  ed.  999,  16 
Sup.  Ct.  Rep.  848  (excessive  speed)  ; 
Olson  V.  St.  Paul,  M.  d  M.  R.  Co. 
(1888)  38  Minn.  117,  35  N.  W  866  (fore- 
man took  no  precaution  to  secure  his 
hand  car  against  a  collision)  ;  Justice  v. 
Pennsylvania  Co.  (1892)  130  Ind.  321, 
30  N.  E.  303  (workman  struck  by  lever 
of  hand  car). 

(c)  Improperly  placing  the  loads  on 
railway  cars  and  other  vehicles. — 
(Compare  §  1550,  note  4,  subd.  (f), 
post.) — That  a  railway  company  is  not 
liable  for  injuries  due  to  the  improper 
manner  in  which  railway  cars  are  load- 
ed has  been  held  in  Conger  v.  Flint  d 
P.  M.  R.  Co.  (1891)  86  Mich.  76,  48  N. 
W.  695  (carelessly  placed  side  stake 
allowed  log  to  fall  so  that  train  was 
derailed)  ;  Lellis  v.  Michigan  C.  R.  Co. 
(1900)  124  Mich.  37,  70  L.R.A.  598,  82 
N.  W.  828;  Indianapolis  d  St.  L.  R. 
Co.  V.  Johnson  (1885)  102  Ind.  352,  26 
N.  E.  200;  Mills  v.  Bartow  Lumher  Co. 
(1911)  9  Ga.  App.  171,  70  S.  E.  983 
(logs  loaded  on  cars)  ;  Chicago  &  E.  I. 
R.  Co.  V.  Henderson  (1906)  126  111. 
App.  530  (projecting  timber)  ;  Indian- 
apolis Traction  &  Terminal  Co.  v.  Kin- 
ney (1908)  171  Ind.  612,  23  L.R.A. 
(N.S.)  711,  85  N.  E.  954  (rails  loaded 
on  flat  car)  ;  Galveston,  H.  d  8.  A.  R. 
Co.  V.  Farmer  (1889)  73  Tex.  85,  11 
S.  W.  156  (car  loaded  so  that  lumber 
projected  over  the  end)  ;  Fitzgerald  v. 
Boston  d  A.  R.  Go.  (1892)  156  Mass. 
293,  31  N.  E.  7  (bales  of  hay  carelessly 
stowed)  ;  Sweeney  v.  Page  (1892)  64 
Hun,  172,  18  N.  Y.  Supp.  890  (car 
jolted,  throwing  a  heavy  stone  forward, 
the  result  being  that  the  plaintiff  was 
pushed  off)  ;  Bailey  v.  Delaware  d  H. 
Canal  Go.  (1898)  27  App.  Div.  305,  50 
N.  Y.  Supp.  87   (loaded  car,  as  a  whole, 
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not  an  appliance,  as  the  trial  judge 
laid  down  in  his  charge;  projecting  tim- 
ber). In  the  last-cited  case  the  court 
said:  "It  is  the  clear  duty  of  the  mas- 
ter to,  at  all  times,  furnish  the  serv- 
ant safe  material  with  which  to  do  the 
work  required,  so  far  as  the  exercise 
of  reasonable  care  in  selection  and  in- 
spection can  make  them  so.  But  the 
use  of  such  material  is  necessarily  the 
work  of  the  servant.  Whoever  accepts 
service  under  the  master  does  so  with 
the  knowledge  that  it  is  the  servant,  and 
not  the  master,  who  will  cause  any  in- 
jury that  may  result  from  a  careless 
use  of  the  material  so  furnished.  And 
so  far  as  protection  against  such  care- 
less use  is  concerned,  he  can,  in  reason, 
expect  no  more  from  the  master  than 
that  competent  coservants  be  employed, 
and  a  judicious  system  be  adopted  for 
carrying  out  the  work.  The  car  is  fur- 
nished for  the  express  purpose  of  be- 
ing loaded  and  run  over  the  road,  and 
the  brakeman  is  one  of  the  employees; 
and  the  man  who  loads  and  inspects  the 
loading  is  another  whose  duty  it  is  to 
carry  out  that  purpose.  Each  uses, 
within  his  own  sphere,  the  car  furnished 
by  the  master,  and  both  are  engaged  in 
carrying  out  the  purpose  for  which  it  is 
furnished.  Surely  the  loading  of  the 
car  was  not  an  act  pertaining  to  the 
duty  the  master  owes  to  his  servants, 
any  more  than  running  it  over  the  road 
was  such  an  act;  and  hence,  within 
long-settled  rules,  the  master  is  not 
liable  for  negligence  in  loading  it." 

In  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Seeley  (1894)  54  Kan.  21,  37  Pac.  104, 
the  court  declined  to  follow  Dewey  v. 
Detroit,  G.  &  B.  M.  R.  Co.  (1893)  97 
Mich.  329,  22  L.R.A.  292,  37  Am.  St. 
Hep.  348,  56  N.  W.  756,  and  held  the 
company  liable  for  improper  loading. 
See  §  1498,  note  1,  subd.  (k),  ante. 

A  railroad  company  is  not  guilty  of 
negligence  because  it  leaves  to  shippers 
who  use  them  the  duty  of  removing 
from  its  cars  necessary  instrumentali- 
ties for  loading  or  unloading  them, 
which  form  temporary  obstructions  near 
them,  and  to  its  servants  who  move 
the  cars  the  duty  to  see  that  loading  or 
unloading  is  riot  in  progress  just  before 
they  start  the  cars.  Canadian  Northern 
B.  Co.  V.  Walker  (1909)  24  L.R.A. 
(N.S.)  1020,  97  C.  C.  A.  44,  172  Fed. 
346. 

In  arranging  the  contents  of  the  car 
the  messenger  was  engaged  in  dischar- 
M.  &  S.  Vol.  IV.— 288. 


ging  his  ordinary  duties  as  a  mere  serv- 
ant of  the  company.  Wells,  F.  d  Co.  v. 
Page  (1902)  29  Tex.  Civ.  App.  489,  68 
S.  W.  528. 

A  similar  principle  is  applicable  with 
regard  to  the  loading  of  other  kinds  of 
vehicles.  Thus,  it  is  held  that  the  su- 
pervision of  the  loading  of  an  elevator 
is  a  mere  detail  of  the  work.  Denenfeld 
V.  Baumann  (1899)  40  App.  Div.  502, 
58  N.  Y.  Supp.  110. 

So,  a  proprietor  of  iron  works  is  not 
liable  for  an  injury  to  an  employee, 
caused  by  the  negligent  manner  in  which 
coemployees  loaded  iron  upon  an  iron 
wagon  or  buggy.  Bemisch  v.  Roierts 
(1891)  143  Pa.  1,  21  Atl.  998. 

So,  an  employer  is  not  liable  for  in- 
juries to  an  employee  through  the  cap- 
sizing of  a  car  having  a  superstructure 
for  handling  timbers,  not  dangerous  if 
properly  used,  due  to  the  overloading  of 
such  car  by  coemployees.  Callaway  v. 
Allen  (1894)  12  C.  C.  A.  114,  24  U.  S. 
App.  388,  64  Fed.  297.  The  court  said: 
"The  primary  cause  of  the  accident  was 
the  careless  and  negligent  use  of  the 
car  by  Anderson  and  the  men  under 
him.  The  weight  of  evidence  is  clear 
that  the  car,  with  the  added  super- 
structure, was  not  ordinarily  or  neces- 
sarily dangerous,  if  carefully  handled 
and  not  overloaded.  .  .  .  The  evi- 
dence shows  clearly  that  the  car  was 
overloaded.  The  timbers  were  too  heavy 
for  the  counterbalancing  weight,  and 
that  was  the  fault  of  coemployees,  and 
was  the  primary  and  controlling  cause 
of  the  accident." 

Cases  involving  injuries  from  the  im- 
proper loading  of  cars  often  turn  upon 
the  question  whether  the  servant  as- 
sumed the  risk  as  one  of  those  ordinarily 
incident  to  the  service.  With  these  we 
are  not  concerned  in  this  note.  In 
other  cases  the  liability  of  a  railroad 
company  for  injuries  caused  by  foreign 
cars  so  loaded  that  the  freight  upon 
them  projects  over  the  ends  has  been 
referred  to  the  consideration  whether 
it  is  negligence  to  receive  into  a  train 
cars  loaded  in  this  manner.  In  one 
case  the  ground  has  been  taken  that  its 
acceptance  is  merely  a  fact  bearing  up- 
on the  question  of  the  company's  negli- 
gence. Louisville  &  N.  R.  Co.  v.  Cower 
(1887)  85  Tenn.  473,  3  S.  W.  824. 

In  others  it  has  been  held  that  the 
court  may  pronounce  the  company,  as 
a  matter  of  law,  not  to  be  guilty  of 
negligence  in  exposing  a  servant  to  a 
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risk  of  this  character.  Northern  O.  R. 
Co.  V.  Husson  (1882)  101  Pa.  1,  47  Am. 
Rep.  690;  Day  v.  Toledo,  C.  8.  &  D.  R. 
Co.   (1880)   42  Mich.  523,  4  N.  W.  203. 

But  this  theory  of  the  circumstances 
involved  in  cases  of  this  class  suggests 
a  standpoint  different  from  that  oc- 
cupied in  the  cases  in  which  the  re- 
sponsibility of  the  master  has  been  dis- 
cussed with  special  reference  to  the  ex- 
istence of  a  duty  to  ascertain  the  con- 
dition of  the  cars  which  the  servants 
are  required  to  handle,  and  the  right 
to  maintain  an  action  is  tested  ty  an 
examination  of  the  question  whether 
that  duty  is  assignable  or  absolute. 
This  question  can  only  be  material 
when  it  has  been  determined  that  there 
has  been  a  breach  of  duty.  See  §§  1511- 
1514,  ante. 

In  a  later  section  it  will  be  shown 
that  the  negligence  of  an  employee  in 
inspecting  a  railway  car  with  a  view  to 
ascertaining  whether  it  is  properly  load- 
ed is  that  of  a  mere  coservant  of  the 
train  men.  See  §  1550,  note  4,  subd. 
(f),  post. 

A  master  is  not  liable  where  his  fore- 
man, in  helping  to  unload  lumber  from 
a  wagon,  allowed  a,  roller  to  fall  off  up- 
on a  servant.  Lundberg  v.  Shevlin-Car- 
penter  Co.  (1897)  68  Minn.  135,  70  N. 
W.  1078. 

(d)  Manipulating  switches. — See  note 
to  Chicago,  I.  <&  L.  R.  Co.  v.  Barker, 
17  L.RA.(N.S.)   542. 

The  duty  of  opening  and  closing  a 
switch  in  the  ordinary  operation  of  a 
railroad  is  not  one  of  the  personal 
duties  of  the  master,  but  a  duty  of 
operation.  St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Needham  (1894)  25  L.RA.  833,  11 
C.  C.  A.  56,  27  U.  S.  App.  227,  63 
Fed.  107.  The  court  said:  "The  road- 
bed, ties,  tracks,  stations,  rolling  stock, 
and  all  the  appurtenances  of  a  well- 
equipped  railroad,  together  constitute 
a  great  machine  for  transportation.  It 
is  the  duty  of  the  railroad  company  to 
use  ordinary  care  to  furnish  a  sound 
and  reasonably  safe  machine,  to  use  due 
diligence  to  keep  it  in  proper  repair, 
and  to  use  ordinary  care  to  employ 
reasonably  competent  servants  to  oper- 
ate it;  but,  when  this  duty  is  per- 
formed, the  duty  rests  upon  the  serv- 
ants to  operate  it  carefully.  In  the  case 
before  us  there  is  no  evidence  that  the 
conductor  who  negligently  left  the 
switch  open  was  not  selected  with  rea- 
sonable care.     There  is  no  claim  that 


there  was  any  defect  in  the  switch  that 
hindered    or    prevented    the    conductor- 
from  closing  it.    The  company  furnished 
a   switch   sufficient   to   move   the    rails,, 
and  used  due  care  in  selecting  the  serv- 
ant to  operate  it.     Before  this  servant 
commenced  to  operate  it,  the  switch  was 
closed,  so  that  the  passenger  train  on 
which    the    decedent   was    killed    might, 
have  passed  in  safety.     It  became  the 
duty  of  the  conductor,  in  the  operation, 
of  the  railroad,  to  open  this  switch  and 
to   run   his   train   though   it  upon   the- 
spur  track.    He  did  so.    It  then  became 
his  duty  to  take  his  train  off  the  spur 
track,    and    to    close    the    switch.      He- 
took  his  train  off,  and  proceeded  south, 
but  carelessly  left  the  switch  open.    His- 
negligence  was  not  in  the  construction,, 
preparation,  or  repair  of  the  railroad,, 
but  in  its  operation.     The  railroad  was 
safe  before   he   made   it  unsafe   by  his- 
negligence  in  operating  it,  and  he  was. 
discharging  none  of  the  personal  duties, 
of  the  master,  but  one  of  the  duties  of 
the  servant,  when  he  became  guilty  of 
the  fatal  negligence.     Any  other  hold- 
ing  would   annihilate   the   now   settled 
rule  of   liability   for  the   negligence  of 
fellow  servants.     It  will  not  do  to  say 
that  the  timely  movement  and  fastening, 
of  a.  switch   in  the  ordinary  operation, 
of  a  railroad  is  requisite  to  provide  a 
safe    place    for    the    next    train    to    he- 
operated   in,   and   hence   is   one   of   the- 
personal  duties  of  the  master.     Under 
such  a  rule,  it  would  become  the  abso- 
lute duty  of  the  master  to  so  operate  all 
switches,    all   turntables,   the   levers   of 
all   engines,    all    brakes,    all    cars,    and 
every  appurtenance  of  the  railroad  that, 
every  place  upon  it  should  at  all  times, 
be  safe,  and  no  negligence  of  any  em- 
ployee  could  ever   cause   an   injury   to 
another  servant  for  which  the  master- 
might  not  be  held  liable.     At  the   in- 
stant of  the  injury,  every  place  in  which 
an    injury   is   inflicted   is  unsafe.     The-, 
test  of  liability  is  not  the  safety  of  the 
place  nor  of  the  machinery  at  the  in- 
stant of  injury,  but  the  character  of  the: 
duty,     the     negligent     performance     of 
which  caused  the  injury.    Was  it  a  duty 
of  construction,  preparation,  or  repair,, 
or  was  it  a  duty  of  operation  of  the  ma- 
chine?" 

To  the  same  effect  see  Pleasants  v.- 
Raleigh  d  A.  Air-Line  R.   Co.    (1897) 
121   N.   C.  492,   61   Am.   St.   Rep.   674,. 
28  S.  E.  267 ;  Daves  v.  Southern  P.  Co. 
(1893)    98    Cal.    19,   35   Am.   St,  Re^., 
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133,  32  Pac.  708  (train  ran  through 
the  switch  onto  the  siding,  and  killed  a 
track  repairer)  ;  Corcoran  v.  Delaware, 
L.  &  W.  R.  Co.  (1891)  126  N.  Y.  673, 
27  N.  E.  1022  (car  allowed  to  run  on- 
to repair  track)  ;  Denver  &  R.  G.  R.  Co. 
V.  Sipes  (1896)  23  Colo.  226,  47  Pac. 
287;  Warren  v.  Erie  R.  Co.  (1908)  92 
C.  C.  A.  175,  166  Fed.  423;  Dixon  v. 
Grand  Trunk  Western  R.  Co.  (1907) 
147  Mich.  667,  111  N.  W.  200 
(switches). 

In  Miller  v.  Southern  P.  Go.  (1891) 
20  Or.  285,  26  Pac.  70,  the  special  con- 
tention was  put  forward  that  the  effect 
of  a  general  rule  of  the  company  pro- 
viding that  conductors  would  be  held 
personally  responsible  for  the  proper 
adjustment  of  switches  used  by  their 
trains  was  to  create  the  conductor  whose 
negligence  caused  the  injury  vice  prin- 
cipal as  regards  the  plaintiff.  The  court 
rejected  this  contention,  reasoning  thus : 
"The  argument  for  the  plaintiff  pro- 
ceeds upon  the  assumption  that  the 
switch  was  broken  and  disarranged 
when  the  Lebanon  locomotive  used  it, 
and  that  Huston  [the  conductor]  had 
devolved  upon  him  the  duty  of  seeing 
that  the  switch  was  properly  adjusted, 
which  being  a  personal  duty  the  com- 
pany owed  to  Miller,  that  the  negligence 
of  Huston  in  failing  to  discover  that 
the  switch  was  out  of  order  was  the 
negligence  of  the  company,  and  rendered 
it  liable  for  the  injurious  consequences 
which  ensued.  The  rule  was  a  proper 
and  needful  regulation,  and  obedience 
to  it  was  well  calculated  to  insure  safe- 
ty, but  it  was  not  designed  to  create 
any  new  or  distinct  liability  other  than 
the  law  established.  As  a  rule,  it  did 
not  operate  to  change  the  rule  of  law 
which  governed  the  relation  of  the 
parties  and  fixed  their  liabilities.  The 
conductors  were  not  expected  to  per- 
form the  duties  of  switchmen;  someone 
under  them,  usually  a  brakeman,  dis- 
charged this  duty,  by  their  direction; 
and  the  object  of  the  rule  in  making 
them  responsible  was  to  secure  the  best 
possible  performance  of  the  duty  of  a 
switchman  to  insure  safety  in  operating 
trains.  It  added  no  new  or  other  ele- 
ment to  the  legal  relation  of  the  parties 
concerned  than  already  existed.  The 
whole  duty  combined  and  to  be  per- 
formed in  this  regard  by  conductor  and 
switchman  in  operating  the  switch  only 
constituted  the  proper  discharge  of  the 
duty   of   a   switchman.     It   is  not   the 


duty  of  a  master,  'as  with  a  personal 
sight  and  touch,'  to  operate  the  switches 
on  the  road.  ...  If  we  take  the 
character  of  the  act  performed  by  such 
servant  to  determine  whether  he  is  an 
agent  or  representative  of  the  company 
or  a  fellow  servant,  what  is  there  in  the 
act  of  operating  a  switch  so  as  to  prop- 
erly adjust  the  rails  for  the  passage  of 
trains  which  may  be  considered  in  any 
sense  to  impose  or  delegate  the  duty 
to  such  employee  to  furnish,  construct, 
keep,  or  maintain  in  repair  such  switch  ? 
However  liberally  we  may  construe  the 
rule  as  to  coservants,  it  is  difficult  to 
perceive,  if  the  rule  itself  is  to  remain, 
that  a,  servant  engaged  in  the  operation 
of  a  switch  is  a  representative  of  the 
master,  or  other  than  a  fellow  servant 
engaged  in  a  common  employment  for 
the  successful  management  of  the  train. 
The  act  he  performs  involves  no  duty 
of  construction  or  repair  or  other  duty 
in  regard  to  the  switches  of  the  road 
if  out  of  repair  or  unfit  for  use,  whether 
by  wear  and  tear  or  by  the  criminal  in- 
terference of  strangers,  than  to  prompt- 
ly notify  the  company  of  its  condition 
so  that  it  may  be  repaired  or  its  place 
supplied."  The  facts  and  decision  in 
Guthrie  r.  Southern  P.  R.  Go.  (1891) 
—  Or.  — ,  26  Pac.  76,  were  the  same  as 
in  this  case. 

(e)  Failing  to  prevent  the  movement 
of  cars  or  of  heavy  pieces  of  machin- 
ery.— The  negligence  of  a  servant  in 
failing  to  secure  railway  cars  on  an 
incline  so  far  as  to  prevent  their  moving 
is  not  chargeable  to  the  company. 
Kudik  V.  Lehigh  Valley  R.  Go.  (1894) 
78  Hun,  492,  29  N.  Y.  Supp.  533. 

A  train  hand  cannot  recover  for  the 
negligence  of  a  coservant  in  failing  to 
block  the  wheel  of  a  railway  car  so  as 
to  prevent  its  moving.  Dodge  v.  Boston 
&  A.  R.  Co.  (1892)  155  Mass.  448,  29 
N.  E.  1086.  See  also  Connolly  v.  lHorih 
Jersey  Street  R.  Co.  (1908)  76  N.  J.  L. 
1,  69  Atl.  487  affirmed  (1910)  in  80 
N.  J.  L.  461,  78  Atl.  1134  (similar 
facts)  ;  Blonshi  v.  American  Enameled 
Brick  &  Tile  Co.  (1906)  76  N.  J.  L.  89, 
63  Atl.  909  (failure  to  block  car). 

No  recovery  can  be  had  for  the  failure 
of  a  fellow  servant  to  block  a  car  as  it 
was  his  duty  to  do.  Blonski  v.  Ameri- 
can Enameled  Brick  &  Tile  Co.  (1906) 
76  N.  J.  L.  89,  63  Atl.  909. 

The  failure  to  ballast  a  snow  plow 
sufficiently   is   the  negligence  of  a  fel- 
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low  servant.    Pudsey  v.  Dominion  A.  B. 
Co.  (1895)  27  N.  S.  498. 

An  averment  which  shows  that  the 
proximate  cause  of  the  injury  was  the 
moving  of  a  traveling  crane  shows  that 
it  was  due  to  the  act  of  a  fellow  serv- 
ant, and  no  recovery  can  be  had  on  the 
theory  that  another  crane  was  defective. 
Baxter  v.  Alernethy  (1893)  21  Sc.  Sess. 
Cas.  4th  series,  159. 

A  servant  who  was  injured  while 
working  in  the  elevator  of  a  mine  which 
he  had  been  ordered  to  clean  cannot  re- 
cover where  the  cause  of  the  injury  was 
the  starting  of  the  engine  which  oper- 
ates the  hoisting  machinery,  and  the 
accident  might  have  been  prevented  if 
the  foreman  had,  as  it  was  his  duty  to 
do,  detached  the  endless  chains  used  in 
running  the  elevator,  and  thus  discon- 
nected it  from  the  machinery.  New 
Pittsburgh  Coal  &  Golce  Co.  v.  Peterson 
(1894)  136  Ind.  398,  43  Am.  St.  Rep. 
327,  35  N.  E.  7;  s.  c.  (1896)  14  Ind. 
App.  634,  43  N.  E.  270. 

The  jacking  up  of  the  end  of  the  car 
for  the  purpose  of  removing  the  trucks 
and  replacing  a  bolster  was  not  a  part 
of  the  master's  duty  of  providing  a 
reasonably  safe  place  in  which  to  work, 
but  a  part  of  the  servants'  duty  of 
repairing  the  car.  Moit  v.  Illinois  C. 
R.  Co.  (1907)  82  C.  C.  A.  430,  153 
JTed.  354. 

,  (f)  Operation  of  hoisting  machin- 
ery.— An  employer  is  not  liable  for  in- 
juries to  a  workman  handling  the  crank 
of  a  crane  hoisting  a  heavy  weight, 
caused  by  the  slipping  of  the  shaft  from 
slow  gear  into  fast  gear,  requiring  much 
greater  power,  due  to  fellow  workmen 
stationing  themselves  upon  the  side  of 
the  crank  opposite  to  the  fast  gear,  and 
the  pressure  caused  by  their  position. 
Barlow  v.  Standard  Steel  Casting  Co. 
(1893)   154  Pa.  130,  26  Atl.  12. 

An  employer  is  not  liable  for  the  neg- 
ligence of  fellow  servants  in  overload- 
ing a  derrick,  so  that  it  toppled  over. 
Rosa  V.  Volkening  (1901)  64  App.  Div. 
426,  72  N.  Y.  Supp.  236,  affirmed  in 
(1903)  173  N.  Y.  590,  65  N.  E.  1122. 
See  also  Nordqvist  v.  Fuller  (1903)  182 
Mass.  411,  65  N.  E.  834  (chain  holding 
lumber  together  as  it  was  being  hoisted 
broke  because  overloaded). 

The  absence  of  a  clutch  to  a  machine 
does  not  render  an  employer  liable  for 
an  injury  to  an  employee  while  en- 
tangled in  a  rope,  where  the  injury 
would  have  been  prevented  if  the  em- 


ployee had  held  the  rope  tightly,  or 
if  a  fellow  employee  at  the  machine 
had  done  the  same  thing,  and  there  is 
no  reason  to  believe  that  he  would  have 
been  more  likely  to  use  the  clutch  if 
there  had  been  one.  American  Glucose 
Co.  V.  Lavin  (1898)  81  111.  App.  482. 

A  master  is  not  liable  for  injury  to 
an  employee  from  the  fact  that  a  der- 
rick erected  for  the  purpose  of  con- 
structing a  stone  pier  under  a  railroad 
bridge  inclined  so  as  to  swing  the  stones 
towards  the  track,  where  the  injury  was 
caused  by  the  negligent  breach,  by  em- 
ployees, of  a  custom  never  to  attempt 
to  handle  stones  when  a,  train  was  pass- 
ing, in  consequence  of  which  a  suspend- 
ed stone  struck  a  moving  train,  and 
was  forced  against  an  employee,  to  his 
injury.  Southern  Indiana  R.  Co.  v.  Har- 
rell  (1903)  161  Ind.  689,  63  L.II.A..460, 
68  N.  E.  262. 

The  master  is  not  liable  for  injuries 
caused  by  the  placing  of  a  derrick  in 
an  unsafe  place,  where  the  derrick  had 
to  be  shifted  from  place  to  place  as  the 
work  progressed.  Fallon  v.  Mertm 
(1906)  110  App.  Div.  755,  97  N.  Y. 
Supp.   417. 

The  master  is  not  liable  for  the 
negligence  of  the  foreman  in  a  coal 
yard  in  setting  the  tripper  at  the  wrong 
place,  and  causing  coal  to  drop  onto 
a  workman.  Okonski  v.  Permsylvania 
&  0.  Coal  Co.  (1902)  Hi  Wis.  448,  90 
N.  W.  429. 

The  owner  of  a  stone  quarry  is  not 
liable  for  the  negligence  of  the  boss 
in  raising  a  stone  after  the  plaintiflf 
had  told  him  to  wait  until  the  chain 
was  properly  adjusted.  Galvin  v.  Pierce 
(1903)  72  N.  H.  79,  54  Atl.  1014. 

The  master  is  not  liable  for  the  neg- 
ligence of  an  engineer  engaged  in  operat- 
ing a  steam  shovel  in  a  gravel  pit,  in 
causing  the  bucket  to  swing  over  the 
place  where  a  laborer  was  at  work. 
Jemming  v.  Great  Northern  R.  Co. 
(1905)  96  Minn.  302,  1  L.R.A.(N.S.) 
696,  104  N.  W.  1079. 

The  foreman  of  a  pile-driving  crew 
is  a  fellow  servant  of  a  member  of  the 
crew  who  was  injured  because  the  fore- 
man had  failed  properly  to  set  the 
anchor  post.  McKillop  v.  Superior  Ship- 
building Co.  (1910)  143  Wis.  454,  127 
N.  W.  1053. 

The  foreman  of  a  wrecking  crew  is  a 
fellow  servant  of  a  member  of  the  crew 
in  directing  the  handling  of  a  derrick. 
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Peters  v.  Michigan  O.  R.  Co.  (1911)  165 
Mich.  217,  130  N.  W.  602. 

The  master  is  not  liable  for  injuries 
due  to  the  negligence  of  the  operator  of 
a  steam  winch  used  in  lowering  goods 
into  the  hold  of  a  vessel,  in  failing  to 
stop  it  at  the  proper  time.  Ty demon  v. 
Prince  Line  (1905)  102  App.  Div. 
279,  92  N.  Y.  Supp.  446. 

The  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  foreman 
in  raising  the  mast  of  a  derrick  too 
high.  Swanson  v.  Gordon  (1911)  64 
Wash.  27,  116  Pac.  470. 

The  death  of  an  employee  caused  by 
the  failure,  either  of  himself  or  a  co- 
employee,  to  take  the  twist  out  of  a 
chain  on  a  windlass  used  in  operating 
machinery,  will  not  render  the  employ- 
er liable.  Delaney  v.  Beartt  (1890)  32 
N.  Y.  S.  R.  499,  10  N.  Y.  Supp.  595. 

Plaintiff's  intestate  was  employed  by 
defendants,  at  the  time  of  his  death,  at 
the  bottom  of  a  mine  shaft;  his  duty 
being  to  fill  the  ore  bucket,  which  was 
hoisted  by  a  horse  led  by  a  boy.  The 
employee  at  the  top  of  the  shaft,  whose 
duty  it  was  to  dump  the  ore  bucket  and 
let  it  down  to  deceased,  dropped  it  with- 
out looking  to  see  whether  the  boy  had 
hooked  the  rope  to  the  horse,  as  was  the 
custom,  in  order  to  let  the  bucket  down 
steadily,  which  he  had  not  done;  and 
the  bucket  struck  deceased  and  killed 
him.  Held,  that  though  the  boy  was 
incompetent  to  manage  the  horse,  such 
incompetency  was  not  the  cause  of  the 
accident,  but  that  it  was  caused  by  the 
negligence  of  deceased's  fellow  servant 
at  the  top  of  the  shaft;  and  hence  there 
was  no  error  in  directing  a  verdict  for 
defendants.  Adams  v.  Snow  (1900)  106 
Wis.  152,  81  N.  W.  983. 

An  employer  is  not  liable  for  the  neg- 
ligent operation  of  an  elevator  which  is 
safe  if  carefully  used.  White  v.  Eidlitz 
(1897)  19  App.  Div.  256,  46  N.  Y.  Supp. 
184;  Trewatha  v.  Buchanan  Gold  Min. 
<&  Mill.  Co.  (1892)  96  Cal.  494,  28  Pac. 
571,  31  Pac.  561;  Karch  v.  Kipp  (1904) 
90  N.  Y.  Supp.  404;  Sauls  v.  Chicago, 
R.  I.  &  T.  R.  Co.  (1904)  36  Tex.  Civ. 
App.  155,  81  S.  W.  89. 

The  servant's  action  is  not  maintain- 
able where  upon  the  evidence  the  cause 
of  the  injury  must  have  been  the  negli- 
gence of  one  fellow  servant  in  leaving 
an  elevator  suspended  at  the  floor  from 
which  it  fell  when  another  fellow  serv- 
ant got  on  it,  or  in  leaving  the  rope  out 
of  gear,  or  in  descending  on  it  while  the 


rope  was  out  of  gear.  Kelley  v.  Boston 
Lead  Co.   (1880)    328  Mass.  456. 

The  mate  of  a  vessel  is  a  fellow  serv- 
ant of  a  boatswain  in  managing  the 
chain  in  lowering  the  topmast,  which 
the  boatswain  has  gone  up  to  unfasten. 
The  Miami  (1898)  87  Fed.  757. 

An  employer  is  not  liable  for  injury 
to  an  employee  in  the  hold  of  a  vessel 
by  the  overturning  of  a  loaded  bucket 
which  hit  the  combings  of  the  hatch, 
where,  on  reaching  the  combings,  it  was 
pulled  sidewise  By  another  employee,  to 
be  dumped  on  the  dock,  and  there  is  no 
other  showing  of  negligence.  McDon- 
augh  V.  Walsh  (1892)  49  N.  Y.  S.  R. 
361,  21  N.  Y.  Supp.  303. 

A  foreman  of  a  stevedore  gang  acts 
as  a  fellow  servant  of  a  stevedore  at 
work  in  the  hold  of  a  vessel,  in  stopping 
a  draft  of  loaded  bags  as  it  comes  over 
the  vessel's  side  to  have  them  made 
tighter  in  the  sling  before  being  lowered 
into  the  hatch,  and  the  ship  is  not  liable 
for  injuries  caused  by  their  being  left 
unsecured,  and  falling  and  injuring  the 
workman  below.  The  Kensington  (\%9?i) 
91   Fed.   681. 

Recovery  cannot  be  had  for  the  death 
of  an  employee  on  a  steamship,  caused 
by  the  falling  of  a  barrel  from  a  sling 
while  being  lowered  into  the  hold,  where 
the  negligence,  if  any,  causing  its  fall, 
was  that  of  a  fellow  servant.  Moy  v. 
Ocean  8.  8.  Co.  (1895)  12  Misc.  375,  33 
N.  Y.  Supp.  563. 

The  captain  of  a  lighter  engaged  in 
delivering  boards  upon  a  vessel  cannot 
recover  for  injuries  from  the  fall  of 
boards,  due  to  the  insecure  manner  of 
fastening  the  rope  holding  them  while 
they  were  being  hoisted,  where  the  fault 
was  that  of  one  of  the  workmen.  The 
Ravensdale   (1894)    63  Fed.  624. 

A  ship  is  not  liable  for  injuries  to  a 
longshoreman  engaged  in  the  hold  help- 
ing to  unload  iron,  caused  by  the  fall  of 
iron  from  a  skid  through  the  corner  of 
which  a  lanyard  pulled  out  when  the 
skid  caught  through  the  negligence  of 
the  guy-tender  or  engineer  as  it  was 
coming  up.  The  Servia  (1891)  44  Fed. 
943. 

(g,  h)  Operation  of  machinery  in  saw- 
m,ills. — Plaintiff  was  thrown  on  a  trim- 
ming saw  which  he  was  operating  in 
defendant's  sawmill,  and  iniured,  having 
been  struck  by  one  end  of  a  plank  lying 
on  rolls,  the  other  end  of  which  had 
been  caught  on  the  carriage  of  the  main 
saw.     It  was  the  duty  of  a  fellow  serv- 
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ant  to  see  that  the  plank  was  so  placed 
on  the  rolls  that  it  could  not  be  caught 
by  the  carriage,  and  of  another  fellow 
servant  not  to  run  the  carriage  unless  it 
was  clear  of  the  planks  on  the  rolls. 
Held,  that  the  injury  was  caused  by  the 
negligence  of  one  or  both  of  the  fellow 
servants.  Demers  v.  Deering  (1899) 
93  Me.  272,  44  Atl.  922. 

(i)  Operating  a  fire  hose. — The  fail- 
ure of  water  to  run  from  a  liose  will, 
in  the  absence  of  positive  evidence,  be 
attributed  to  the  negligence  of  fellow 
servants  in  failing  to  keep  the  apparatus 
in  proper  order,  or  in  negligently  put- 
ting it  in  operation.  Jones  v.  Granite 
Mills  (1878)  126  Mass.  84,  30  Am.  Rep. 
661. 

( j )  Starting  machinery  without  warn- 
ing.— Compare  §  1531,  supra.  In  sever- 
al cases  the  principle  is  applied  that 
ther6  can  be  no  recovery  where  the  in- 
jury was  caused  by  the  negligence  of 
a  coservant  in  starting  machinery,  with- 
out warning  or  notice,  at  a  time  when 
the  plaintiff  was  in  such  a  position  that 
he  was  safe  as  long  as  it  was  not  in 
motion.  Bergstrom  v.  Staples  (1890) 
82  Mich.  654,  46  N.  W.  1035;  Dwyer 
V.  Nixon  (1901)  47  C.  C.  A.  666,  108 
Fed.  751;  Quigley  v.  Levering  (1901) 
167  N.  Y.  58,  54  L.R.A.  62,  60  N.  E. 
276,  affirming  (1900)  50  App.  Div.  354, 
63  N.  Y.  Supp.  1059;  Foumier  v.  Co- 
lumbian Mfg.  Go.  (1899)  —  N.  H.  — , 
44  Atl.  104;  O'Brien  v.  American  Dredg- 
ing Co.  (1891)  53  N.  J.  L.  291,  21  Atl. 
324;    Henshaw   v.   Pond's   Extract    Co. 

(1892)  50  N.  Y.  S.  K.  263,  21  N.  Y. 
Supp.  177  (oiler  injured);  Whatley  v. 
Block    (1894)    95  Ga.  15,  21  S.  E.  985 

(elevator)  ;  Porter  v.  Silver  Greek  & 
M.  Goal  Co.  (1893)  84  Wis.  418,  54  N. 
W.  1019  (sudden  starting  of  machinery 
tautened  a  slack  cable)  ;  Wilson  v.  Hud- 
son River   Water  Power  &   Paper   Co. 

(1893)  71  Hun,  292,  24  N.  Y.  Supp. 
1072  (water  turned  onto  a  power 
wheel)  ;  another  case  involving  similar 
facts  is  New  Pittsburgh  Goal  d  Coke 
Go.  r.  Peterson  (1893)  136  Ind.  398, 
43  Am.  St.  Rep.  327,  35  N.  E.  7  (mas- 
ter held  not  liable  for  the  negligence  of 
a  foreman  in  starting  machinery  while 
the  plaintiff  was  working  in  an  elevator 
which  he  had  been  ordered  to  clean)  ; 
Davis  v.  Mioscogee  Mfg.  Go.  (1898)  106 
Ga.  126,  32  S.  E.  30;  Kerr  v.  Crown 
Cotton  Mills  (1898)  105  Ga.  510,  31 
S.  E.  166  (petition  alleging  that  steam 
was  turned  on  from  an  engine  so  negli- 


gently by  the  engineer,  or  some  other 
einployee  of  the  defendant,  that  the 
plaintiff,  who  was  washing  a  window, 
was  injured,  shows  no  cause  of  action)  ; 
Berneche  v.  Eilliard  (1907)  101  Minn. 
366,  112  N.  W.  392;  Richardson  v. 
Mesker  (1903)  171  Mo.  666,  72  S.  W. 
506;  Ladiew  v.  Sherwood  Metal  Work- 
ing Co.  (1908)  125  App.  Div.  65,  109 
N.  Y.  Supp.  477;  Kirkover  v.  Lacka- 
wanna Steel  Go.  (1909)  134  App.  Div. 
792,  119  N.  Y.  Supp.  537;  Millett  v. 
Puget  Sound  Iron  &  Steel  Works 
(1905)  37  Wash.  438,  79  Pac.  980; 
Hage  v.  Luedinghaus  (1910)  60  Wash. 
680,  111  Pac.  1041;  Baier  v.  Selke 
(1904)  211  111.  512,  103  Am.  St.  Rep. 
208,  71  N.  E.  1074  (machinery  started 
while  plaintiff  was  cleaning  a  rice  tub 
in  a  brewery)  ;  Peterson  v.  Chicago,  R. 
I.  &  P.  R.  Go.  (1910)  149  Iowa,  496, 
—  L.R.A.(N.S.)  — ,  128  N.  W.  932 
(foreman  engaged  in  elevating  coal 
started  hoisting  engine  while  plaintiff 
was  in  pit)  ;  Maxwell  v.  Elk  Gement  & 
Lime  Co.  (1909)  157  Mich.  631,  122 
N.  W.  225  (machinery  having  been 
stopped  because  it  was  overheated  was 
started  without  warning)  ;  Doerr  v. 
Daily  News  Pui.  Go.  (1906)  97  Minn. 
248,  106  N.  W.  1044  (operator  of  print- 
ing press  started  it  while  helper  was  in 
dangerous  position ) . 

An  operator  of  a  spoke  lathe  who 
was  injured  while  oiling  it,  by  the  fore- 
man's negligence  in  starting  it  sud- 
denly without  warning,  for  the  purpose 
of  seeing  whether  it  did  the  work  prop- 
erly, cannot  recover.  Wellihan  v.  Na- 
tional Wheel  Go.  (1901)  128  Mich.  1, 
87  N.  W.  75.  The  court  said  the  result 
might  have  been  different  if  the  foreman 
had  been  engaged  in  repairing  the  ma- 
chine. For  the  purposes  of  this  case 
the  foreman  was  apparently  regarded 
as  not  being  a  vice  principal  by  reason 
of  his  official  position.  If  he  had  been 
such  an  official,  he  would,  according  to 
the  authorities,  have  represented  the 
master  as  regards  the  act  in  question. 
See  §  1474,  note  3,  ante. 

A  master  is  not  liable  for  injuries 
caused  by  the  failure  of  a  foreman  to 
prevent  electricity  being  turned  on 
while  servant  was  working  in  a  danger- 
ous place.  Guest  v.  Edison  Illuminat- 
ing Go.  (1907)  150  Mich.  438,  114  N. 
W.    226. 

The  engineer  of  an  engine  operating 
a  steam  shovel  is  a  fellow  servant  of 
a  workman  who  was  injured  by  the  neg- 
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ligence  of  the  engineer  in  starting  the  a    bar    to    "pinch"    a    pile    into   place, 

-engine.  Impellizzieri  v.  Cranford  {1910)  Mmiter  v.    Chicago   &   N.   W.   B.    Co. 

141    App.   Div.   755,    126   N.   Y.   Supp.  (1903)    122  Iowa,  46,   96  N.  W.  1108. 

"644.  The  master  is  not  liable  for  the  neg- 

An  engineer  on  a  vessel  is  a  fellow  ligent    manner    in    which    a    foreman 

^servant  of  an  oiler  injured  by  the  sud-  undertakes  to  remove  heavy  machinery 

.den  starting  of  the  engine.     McCarron  from    a    car.      Hamarm.    v.    Milwaukee 

y.  Dominion  Atlantic  R.  Co.  (1905)  134  Bridge   Go.    (1906)    127   Wis.   550,   106 

Eed.  762.  N.  W.  1081,  7  Ann.  Cas.  458. 

(k)    Moving  heavy  articles. — See  also  There  can  be  no  recovery  for  injuries 

;|§  1527,  1533,  1534,  ante.    A  conductor  caused  by  the  failure  of  employees  to 

•of  a  freight  train  in  helping  a  brake-  raise  a  guy  rope  supporting  a  gin  pole 

man  to  unload   a   car  acts   as   a   mere  while  a  large  boiler  was  passing  under 

.servant.     Louisville,  N.  A.  &  C.  R.  Go.  it.      Shatrau   v.    Sullivan    (1911)     201 

V.  Southwick   (1896)   16  Ind.  App.  486,  N.    Y.    567,    94    N.    E.    609,    reversing 

■44   N.   E.   263.  (1909)    134  App.  Div.   991,   119   N.  Y. 

A    railway    company    is    not    liable  Supp.    1144. 

where   injury   is   received  by  a  section  The  work  of  jacking  up  the  end  of  a 

band   owing  to  the   way   in  which   his  car   for   the    purpose    of   removing   the 

■colaborers  lifted  a  rail.    Coyne  v.  Union  trucks   and  replacing   a  bolster   is   not 

P.  R.  Co.    (1890)    133  U.  S.  370,  33  L.  a  part  of  the  master's  duty  of  providing 

■ed.  651,  10  Sup.  Ct.  Rep.  382.  a  reasonably  safe  place  to  work,  but  is 

An  employer  is  not  liable  for  the  neg-  a  part  of  the  servant's  duty  of  repair- 

ligent  manner  in  which  a,  foreman  con-  ing  the  car.     Moit  v.  lllinoxs  G.  R.  Co, 

•ducts  the  operation  of  moving  a  heavy  (1907)    82  C.  C.  A.  430,  153  Fed.  354. 

wheel.     Richmond  Locomotive  d  Mach.  (1)   Causing    or   allowimg    heavy    ob- 

•Co.  V.  Ford    (1897)    94  Va.  627,  27  S.  jects  to  fall.— An  employer  is  not  liable 

E.   509.     And   see    Griffiths  v.    Craney  for  injuries   caused  to   one   servant  by 

(1905)  38  Wash.  90,  80  Pac.  274  (draw-  the   carelessness   of  another   in   pulling 

ing   heavy   scraper   up   steep   grade   on  away  a  chocking  guard  in  a  pile  driver, 

road).  and  thus  allowing  the  hammer  to  fall. 

A  lumber  company  is  not  liable  for  McPhee  v.  Scully  (1895)  163  Mass.  216, 

an  injury  to   a   lumberman,   caused  by  39  N.  E.  1007. 

the  negligence  of  coemployees  in  failing  A  bridge  foreman  is  a  fellow  servant 
"to  keep  rollers  at  right  angles  with  a  of  a  carpenter  in  negligently  and  care- 
piece  of  timber  being  moved  thereon,  lessly  permitting  a  jackscrew  to  fall, 
in  consequence  of  which  it  slewed  which  was  set  up  by  the  two,  and  which 
around  so  that  the  end  struck  a  lumber  the  foreman  agreed  to  watch.  Peirce 
pile  from  which  planks  fell  on  his  leg.  v.  Oliver  (1897)  18  Ind.  App.  87,  47 
Weeklund     v.     Southern     Oregon     Go.  N.  E.  485. 

(1891)    20  Or.  591,  27  Pac.  .260    (care-  A  master  is  not  liable  for  the  death 

lessness    of    workmen    in    using    chute,  of  a  servant,  caused  by  the  fall   of  a 

■not   negligence   in   its   construction,   de-  sliding   door   in   a  store,   where   it   fell 

■clared  to  be  the  proximate  cause  of  the  owing  to  the  careless  manner  in  which 

injury ) .  it  was  opened  by  the  men  in  charge  of. 

There  can  be  no  recovery  for  an  aeci-  Collyer  v.  Pennsylvania  R.  Co.   (1886) 

•dent    caused    by    the    slacking    of    guy  49  N.  J.  L.  59,   6  Atl.  437.     And  see 

ropes    in    the   hands    of   the    plaintiff's  Rende  v.    New   York   &    T.    8.    8.    Co. 

fellow  servants,  while  a  heavy  piece  of  (1907)    187   N.  Y.   382,   80  N.   E.   206 

:a  bridge  was  being  moved.     Ludlow  v.  (port-hole  shutter). 

Groton  Bridge  &  Mfg.   Co.    (1896)    11  A  laborer  cannot  recover  where  he  is 

App.  Div.  452,  42  N.  Y.  Supp.  343.  struck  by  a  plank  left  loose  on  a  scaf- 

A    servant    has    no   cause    of    action  fold  by  his  foreman,  and  thrown  off  by 

■against   his   master   for   an   injury   re-  a  tank  which  was  being  hoisted  through 

ceived  while  assisting  to  handle  a  heavy  a   window  by  himself   and   his   coserv- 

stone,  through  the  neglect  of  his  fellow  ants.     Bagley  v.  Consolidated  Gas  Co. 

workmen  in  letting  the  stone  down  too  (1896)  5  App.  Div.  432,  39  N.  Y.  Supp. 

soon.      La   Belle  v.    Montague    (1899)  302. 

174  Mass.  453,  54  N.  E.  859.  A  superintendent  in  answering  in  the 

The  master  is  not  liable  for  the  negli-  affirmative  when   a  laborer   was   about 

gent  manner  in  which  a  servant  used  to   throw   down   a  block  of  wood   and 
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asked  if  all  was  clear  below  acted  as 
a  mere  servant.  Donnelly  v.  San  Fran- 
cisco Bridge  Co.  (1897)  117  Cal.  417, 
49  Pac.  559. 

The  negligence  of  a  foreman  in  drop- 
ping an  implement  and  injuring  an  em- 
ployee under  his  direction  is  that  of  a 
fellow  servant,  and  not  of  a  vice  prin- 
cipal. Frawley  v.  Sheldon  (1897)  20 
R.  I.  258,  38  Atl.  370. 

A  mining  company  is  not  liable  where 
a  miner  is  injured  by  the  negligence 
of  a  blacksmith  whose  duty  it  is  to 
sharpen  the  tools,  in  lowering  them 
down  a  shaft.  Snyder  v.  Viola  Min.  <& 
Smelting  Co.  (1891)  3  Idaho,  28,  26 
Pac.  127. 

A  foreman  in  a  machine  shop  is 
deemed  to  be,  with  respect  to  his  own 
negligence  in  the  manner  of  bracing  a 
section  of  a  heavy  condenser,  a  fellow 
servant  of  an  employee  who  assisted 
him  and  who  was  injured  by  the  sec- 
tion falling  upon  him.  Kliegel  v. 
Weisel  &  V.  Mfg.  Co.  (1893)  84  Wis. 
148,  53  N.  W.  1119. 

An  injury  caused  by  the  fall  of  the 
door  of  a  freight  house,  struck  by  a 
keg  of  nails  which  was  being  rolled  out 
by  the  plaintiff's  coservants,  is  regard- 
ed as  being  due  to  the  negligence  of  the 
latter,  and  not  to  the  negligence  of  the 
company,  where  the  evidence  shows  that 
the  door  when  rolled  back  left  a  space 
of  about  8  feet  for  the  unloading  of 
freight,  amply  sufficient  for  the  passage 
of  the  keg  if  it  had  been  handled  with 
reasonable  care.  OUcago,  R.  I.  &  P.  E. 
Go.  v.  Becker   (1890)   38  111.  App.  523. 

An  employee  engaged  with  other  em- 
ployees in  hoisting  ice  to  the  top  of  a 
car  by  means  of  a  large  sawhorse  placed 
on  the  tops  of  two  cars  standing  side 
by  side  cannot  recover  for  an  injury 
caused  by  the  norse  tipping  over  be- 
cause of  his  negligence  or  that  of  his 
fellow  servants  in  pulling  laterally,  in- 
stead of  perpendicularly,  in  hoisting  the 
ice.  Tolin  v.  Friedman  Mfg.  Co.  (1896) 
67  111.  App.  149. 

Where  a  master  supplies  machinery 
which,  if  duly  oiled  and  cleaned,  is  safe, 
for  the  purpose  of  preventing  a  trolley 
from  running  ofif  a  traveler,  he  is  not 
liable  for  injuries  caused  to  an  em- 
ployee by  failure  of  a  fellow  servant 
to  oil  and  clean  it  properly,  though 
there  may  be  a  standard  article  in  use 
which  would,  if  the  master  had  pro- 
cured it,  have  prevented  the  accident. 
V.  Levering   (1901)    167  N.  Y. 


58,  54  L.R.A.  62,  60  N.  E.  276,  afHrm- 
ing  (1900)  50  App.  Div.  354,  63  N.  Y. 
Supp.  1059. 

Injuries  sustained  by  a  railway  em- 
ployee who,  with  other  hands,  was  car- 
rying a  fail,  caused  by  the  hands  at  the 
other  end  dropping  it,  upon  the  section 
boss's  order,  before  he  and  the  other 
hands  at  his  end  were  ready,  are  not  due 
to  the  order,  but  either  to  his  own  dis- 
obedience of  the  order,  or  to  the  negli- 
gence of  the  other  workmen.  Coffman  v. 
Louisville  &  N.  R.  Co.  (1892)  13  Ky. 
L.  Rep.  866,  18  S.  W.  1012. 

An  employer  is  not  liable  for  injuries 
sustained  in  removing  pieces  of  lumber, 
the  cause  of  the  accident  being  the  act 
of  one  left  in  charge  of  the  work  by  the 
foreman  while  he  was  temporarily  ab- 
sent, in  releasing  his  hold  upon  a  pile 
of  rims  which  he  was  supporting  while 
the  employee  was  removing  the  lum- 
ber. Bodges  v.  Standard  Wheel  Co. 
(1899)  152  Ind.  680,  52  N.  E.  391,  54 
N.  E.  383. 

An  employer  is  not  liable  for  the 
death  of  a  workman  eavised  by  the  fall 
of  a  large  mass  of  caked  lime,  which 
was  imbedded  in  a  large  pile  of  cinders 
which  deceased  and  others  were  em- 
ployed as  laborers  in  removing,  such 
fall  having  been  caused  solely  by  the 
method  adopted  of  removing  such  mass 
of  lime  by  digging  out  the  cinders  from 
beneath  it.  The  fact  that  the  mass  had 
been  partially  undermined  by  the  mem- 
bers of  another  gang,  which  had  pre- 
viously been  at  work  was  held  to  be  im- 
material. Simone  v.  Kirk  (1901)  57 
App.  Div.  461,  67  N.  Y.  Supp.  1019. 

The  duty  of  a  master  to  provide  a 
safe  place  for  the  employees  in  which 
to  do  their  work  does  not  extend  to 
conditions  which  the  employees  create 
in  the  performance  and  as  a  detail  of 
their  work, — as,  where  the  employees  in 
shoveling  coal  leave  an  overhanging 
frozen  crust  of  coal  which  falls  and  in- 
jures one  of  them.  Miller  v.  Thomas 
(1897)  15  App.  Div.  105,  44  N.  Y. 
Supp.  277. 

Where  a  servant  of  a  railway  com- 
pany is  injured  while  nutting  a  hose  on 
an  engine  tender,  by  the  falling  of  loose 
coal  dislodged  by  another  servant  stand- 
ing on  the  tender  to  receive  the  hose,  the 
company  is  not  liable,  its  negligence  in 
overloading  the  coal  not  being  the  proxi- 
mate cause  of  the  accident.  Weisel  v. 
Eastern  R.  Co.  (1900)  79  Minn.  245,  82 
N.  W.  576. 
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An  employee  of  a  railroad  company 
cannot  recover  damages  of  the  company 
for  an  injury  received  by  the  falling  of 
a  pile  of  lumber,  caused  by  the  negli- 
gence of  himself  and  of  his  coemployees. 
Langlois  v.  Maine  C.  R.  Co.  (1892)  84 
Me.  161,  24  Atl.  804. 

A  laborer  injured  by  the  fall  of  a 
steel  ingot  from  a  mass  of  such  ingots 
carelessly  piled  by  Ms  fellovr  laborers 
in  the  same  employment  cannot  recover 
of  the  employer.  Nash  v.  Nashua  Iron 
&  Steel  Co.   (1882)   62  N".  H.  406. 

A  laborer  engaged  in  loading  boxes  on 
a  railvray  car  cannot  recover  for  injuries 
due  to  the  fact  that  they  were  unsafely 
piled,  and  fell  when  he  climbed  on  them. 
Such  a  danger  is  one  incident  to  the 
progress  of  the  work.  Carolan  v.  South- 
ern P.  Go.    (1897)    84  Fed.  84. 

An  employer  is  not  liable  for  the  neg- 
ligence of  a  servant  in  piling  cloth  so 
that  a  portion  of  the  pile  slips  and  falls 
on  another  servant.  Hale  v.  Wayside 
KrUtting  Co.  (1901)  59  App.  Div.  395, 
69  N.  Y.  Supp.  404. 

A  servant  cannot  recover  for  an  in- 
jury caused  by  the  fall  of  bags  of  ce- 
ment, which  were  piled  under  the  super- 
vision of  the  employer's  superintendent. 
Page  v.  Naughton  (1901)  63  App.  Div. 
377,  71  N.  Y.  Supp.  503.  In  that  case 
it  was  also  held  that  as  the  piling  of 
bags  on  a  floor  is  the  act  of  a  coservant, 
evidence  received  on  the  question  of  the 
care  with  which  the  bags  were  piled,  and 
going  to  show  that  the  floor  was  out  of 
level  and  shaky,  would  not  support  a, 
judgment  for  plaintiff,  on  the  theory 
that  defendants  failed  to  furnish  a  safe 
place  to  work  in. 

An  employee  is  a  fellow  servant  with 
a  foreman  by  whose  negligence  in  throw- 
ing a  box  upon  a  pile  of  iron  posts  the 
former  is  injured,  where  the  latter  was 
doing  nothing  which  it  was  the  master's 
duty  to  do.  Di  Maroho  v.  Builders  Iron 
Foundry  (1894)  18  E.  I.  514,  28  Atl. 
661. 

A  foreman  acta  as  a  fellow  servant 
of  his  subordinates  in  moving  loose 
stones  which  support  a  large  rock,  and 
thereby  causing  it  to  fall.  Ross  v. 
Union  Cement  &  Lime  Co.  (1900)  25 
Ind.  App.  463,  58  N.  E.  500. 

The  work  of  putting  coal  into  a  bin 
is  a  mere  detail ;  and  if  it  is  negligently 
done,  so  that  it  falls  and  injures  a  serv- 
ant, there  can  be  no  recovery.  Lapre 
V.  Woronoco  Street  R.  Co.  (1907)  196 
Mass.  363,  82  N.  E.  9. 


A  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  servant 
in  letting  a  crowbar  fall  upon  another 
employee  at  worK  below  him.  Miniter 
v.  Chicago  &  N.  W.  R.  Co.  (1903)  122 
Iowa,  46,  96  N.  W.  1108. 

The  master  is  not  liable  for  the  neg- 
ligence of  a  servant  in  failing  to  close 
the  door  of  an  elevator  shaft,  through 
which  a  piece  of  iron  pipe  fell  and  in- 
jured plaintiff.  Deebach  v.  Robert  Gair 
Co.  (1911)  143  App.  Div.  489,  127  N.  Y. 
Supp.  984. 

A  mining  company  having  delegated 
the  duty  of  caring  for  the  roof  of  the 
mine  to  a  competent  foreman  is  not 
liable  for  his  negligence.  Tutunler 
Coal,  Coke  &  I.  Co.  v.  Farrington  (1906) 
144  Ala.  157,  39  So.  898. 

The  work  of  carrying  iron  plates 
from  a  shop  to  a  boat  in  the  process 
of  construction,  and  of  piling  them  on 
the  deck,  is  a  mere  detail  of  the  work, 
and  is  delegable.  Amoe  v.  Great  Lakes 
Engineering  Works  (1908)  151  Mich. 
212,  114  N.  W.  1010. 

The  master  is  not  liable  for  the  neg- 
ligence of  a  loreman  in  removing  a  pile 
driver,  causing  a  part  thereof  to  fall 
onto  a  workman.  McKillop  v.  Superior 
SUphuilding  Co.  (1910)  143  Wis.  454, 
127   N.  W.   1053. 

The  master  is  not  liable  for  injuries 
caused  by  negligence  of  a  servant  in 
replacing  a  cover  on  a  chute,  in  permit- 
ting the  cover  to  fall  through  the  chute. 
Brust  V.  J.  T.  Perkins  Co.  (1906)  113 
App.  Div.  633,  99  N.  Y.  Supp.  212. 

Compare  cases  cited  in  §  1543,  note 
1,  subd.   (c),  post. 

(m)  Failing  to  prevent  eooplosions. — 
A  railroad  company  is  not  liable  for  the 
death  of  a  fireman,  caused  by  the  ex- 
plosion of  the  boiler  of  a  locomotive 
engine,  where  such  explosion  was  due 
to  the  fact  that  the  water  was  permitted 
by  the  engineer  to  get  too  low  while 
running  at  night,  if  the  boiler  was  prop- 
erly supplied  with  gauge  cocks  to  test 
the  height  and  adequacy  of  the  water. 
Leary  v.  Lehigh  Valley  R.  Co.  (1894)  76 
Hun,  575,  28  N.  _Y.  Supp.  187. 

An  employee  in  a  fruit-canning  fac- 
tory does  not  cease  to  be  a  fellow  serv- 
ant of  another  employee  merely  because 
he  is  directed  by  the  superintendent  to 
look  after  a  barrel  used  for  heating  wa- 
ter with  steam;  and  the  employer  is, 
therefore,  not  liable  for  his  negligence  in 
inserting  or  failing  to  remove  a  plug 
from  the  pipe  through  which  the  steam 
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■escapes,  causing  an  explosion  of  the 
barrel.  Crowell  v.  Thomas  (1897)  18 
App.  Div.  520,  46  N.  Y.  Supp.  137. 

The  failure  of  the  foreman  of  a  gas 
company  to  shut  off  the  gas  from  the 
mains  while  they  were  being  cleaned 
■does  not  make  the  master  liable.  Tilley 
v.  Rockingham  County  Light  d  P.  Co. 
(1907)   74  N.  H.  316,  67  Atl.  946. 

(n)  Work  of  blasting. —  (See  also  §§ 
1527,  1530,  ante.)  To  place  and  set  off 
Tjlasts  in  a  mine  is  the  function  of  a 
mere  servant,  and  the  mine  owner  is  not 
liable  for  its  negligent  performance. 
Anderson  v.  Daly  Min.  Co.  (1897)  16 
Utah,  28,  50  Pac.  815;  TFis/ae  v.  Mon- 
iello  Granite  Co.  (1901)  111  Wis.  443, 
■87  Am.  St.  Rep.  885,  87  N.  W.  461 
(blast  improperly  prepared)  ;  Dams  v. 
Trade  Dollar  Ccmsol.  Min.  Co.  (1902) 
.54  C.  C.  A.  636,  117  Fed.  122;  Mahoney 
V.  Cayuga  Lake  Cement  Co.  (1908)  126 
App.  Div.  164,  110  N".  Y.  Supp.  549; 
McGowan  v.  New  York  Contracting  Co. 
(1911)  143  App.  Div.  1,  127  N.  Y.  Supp. 
532;  Knudsen  v.  La  Crosse  Stone  Co. 
(1911)  145  Wis.  394,  33  L.R.A.(N.S.) 
^23,  130  N.  W.  519. 

The  duty  of  examining  the  mine  after 
a  blast  has  been  fired,  to  ascertain 
whether  all  the  shots  have  been  fired, 
may  be  delegated.  Litrengood  v.  Joplin- 
■Galena  Consol.  Lead  &  Zinc  Co.  (1901) 
179  Mo.  229,  77  S.  W.  1077. 

A  drill  man  in  a  mine,  charged  with 
the  duty  of  investigating  after  a  blast 
to  see  whether  all  of  the  shots  were  ex- 
ploded, ia  a  fellow  servant  of  his  helper. 
Livengood  v.  Joplin-Galena  Consol.  Lead 
•tg  Zinc  Co.  (1904)  179  Mo.  229,  77  S. 
W.  1077. 

Where  the  work  of  searching  for 
missed  holes  before  beginning  drilling  is 
placed  upon  the  miners  themselves,  the 
mine  owner  is  not  liable  for  the  negli- 
gence of  a  foreman  in  regard  thereto. 
Poorman  Silver  Mines  v.  Devling  (1905) 
2i  Colo.  37,  81  Pae.  252;  Poorman 
Silver  Mines  v.  Bryant  (1905)  34  Colo. 
49,  81  Pac.  256. 

A  drill  man  is  not,  as  to  his  helper, 
performing  a  duty  of  the  master  in  as- 
certaining after  each  shot  whether  all 
■of  the  shots  had  exploded.  Livengood 
V.  JopUn-Galena  Consol.  Lead  &  Zinc 
Co.   (1904)   179  Mo.  229,  77  S.  W.  1077. 

Where  a  servant  of  a  person  engaged 
In  blasting  rock  was  injured  by  the  ex- 
plosion of  an  open  barrel  of  gunpowder 
under  wliich  a  piece  of  lighted  fuse  had 
heen  thrown  by  a  puff  of  wind,  he  can- 
not recover  on  the  theory  that  the  em- 


ployer should  have  provided  small  flasks 
in  which  to  carry  the  powder  from  the 
storehouse.  The  leaving  of  the  barrel 
in  a  dangerous  position  is  not  a  neces- 
sary incident  of  the  system,  but  rather 
attributable  to  the  negligence  of  the 
workman  himself.  Mulligan  v.  M'Alpin 
(1888)  15  Ct.  of  Sess.  Cas.  4th  series 
789. 

(o)  Failing  to  keep  footways  secure. 
— An  employee  was  injured  by  falling 
upon  a  slippery  floor,  renderd  so  by 
grease  left  thereon  by  two  other  em- 
ployees who  had  been  directed  by  de- 
fendant's foreman  to  clean  out  a  pit 
formerly  occupied  by  the  gearing  of  a 
machine.  Held,  that  the  injury  was 
caused  by  a  fellow  servant,  for  whose 
carelessness  the  master  was  not  liable. 
Burke  v.  National  India  Buiier  Co. 
(1897)   21  R.  I.  446,  44  Atl.  307. 

No  action  can  be  maintained  where 
carpenters  had  piled  planks  insecurely 
during  the  day,  and  plaintiff,  a  night 
watchman  in  defendant's  mill,  on  his 
second  passage  over  them  at  night, 
cought  his  foot  and  fell.  Bodwell  v. 
Nashau  Mfg.  Go.  (1900)  70  N.  H.  390, 
47  Atl.  613. 

The  duty  of  a  servant  operating  a 
match  machine  to  prevent  the  escape 
of  paraffin,  and  to  remove  it  when  it 
escapes  onto  the  floor,  is  incidental  to 
the  use  of  the  machine,  and  cannot 
properly  be  said  to  have  been  within 
the  scope  of  the  master's  duty  to  pro- 
vide a  safe  place  of  work.  De  Young  v. 
Federal  Match  Go.  (1908)  76  N.  J.  L. 
113,  69  Atl.  500. 

The  selection  of  a  place  on  shipboard 
for  putting  a  ladder  when  not  in  use 
is  a  mere  detail  of  the  work.  Elmer  v. 
Mutual  S.  S.  Co.  (1911)  114  Minn.  257, 
130  N.  W.  1104,  Ann.  Cas.  1912  B,  1062. 

(p)  Exposing  the  servant  to  excessive 
heat. — An  employer  is  not  liable  for  the 
death  of  an  employee  engaged  in  clean- 
ing an  oven  used  for  heating  air  to  be 
blown  into  a  blast  furnace,  by  the  unex- 
plained opening  of  a  cock  letting  on 
through  such  oven  the  blast  of  air  heat- 
ed to  nearly  1,000  degrees.  Dana  v. 
Grown  Point  Iron  Go.  (1893)  51  N.  Y. 
S.  R.  238,  22  N.  Y.  Supp.  455. 

(q)  Failing  to  keep  place  of  work 
properly  ventilated. — An  employer  who 
furnishes  a  suitable  place  for  a  given 
machine  and  a  particular  kind  of  work, 
and  instructs  his  foreman  to  ventilate 
the  room  by  opening  the  windows  when 
the  machine  is  in  use,  is  not  liable  for 


1540] 


VICE  PRINCIPALSHIP— DETAILS  OF  WORK. 


4603 


an  accident  to  a  workman,  caused  by 
the  foreman's  failure  on  a  particular 
■occasion  to  open  the  windows.  McOuer- 
ty  V.  Bale  (1894)  161  Mass.  51,  36  N. 
E.  682  (plaintiff  became  dizzy  from  the 
smell  of  benzin,  and  was  injured  by 
uncovered  gearing  while  he  was  at- 
tempting to  adjust  the  parts  of  a  ma- 
chine) . 

(r)  Failing  to  keep  place  of  work 
jiroperly  lighted. — Where,  in  an  action 
by  a  servant  against  his  master  for  an 
injury  partially  resulting  from  a  dark 
molding  room,  it  appears  that  the  com- 
pany furnished  an  adequate  lighting 
jplant,  and  that  the  gas  could  have  been 
lighted  by  the  servant,  it  is  error  to  in- 
struct that  the  question  of  the  gas  be- 
ing lighted,  and  whether  any  negligence 
•was  to  be  imputed  to  the  defendant,  is 
ior  the  jury,  as  the  duty  to  light  the 
gas  was  not  on  the  defendant.  Hall  v. 
United  States  Radiator  Co.  (1900)  52 
App.  Div.  90,  64  N.  Y.  Supp.  1002. 

There  can  be  no  recovery  for  injuries 
received  by  a  stevedore  or  other  em- 
ployee on  a  ship,  who  falls  through  an 
open  hatchway  which  is  left  insufficient- 
ly lighted  through  the  negligence  of  a 
coemployee.  M'Carthy  v.  Bristol  Ship- 
owners' Co.  (1883)  Ir.  L.  R.  10  C.  L. 
384;  Byrne  v.  Fe^mell  (1882)  Ir.  L.  R. 
10  C.  L.  397 ;  Mellen  v.  Thomas  Wilson 
^ons  £  Co.  (1893)  159  Mass.  88,  34  N. 
E.  96  (injuries  received  by  falling  down 
a  dark  hatchway  usually  lighted  by 
■electric  lights,  because  they  were  not 
going  at  the  time  owing  to  an  accident 
that  might  have  been  remedied  by  the 
engineer,  and  other  lights  available 
-were  not  put  in  place  owing  to  the  neg- 
ligence of  another  employee)  ;  Madigan 
V.  Oceanic  Steam  Nav.  Co.  (1904)  178 
N.  Y.  242,  102  Am.  St.  Rep.  495,  70 
N.  E.  785  (stevedore  working  in  hold 
of  vessel  injured  by  failure  of  foreman 
to  use  lights  furnished  by  the  employ- 
er). 

A  steamship  company  is  not  liable 
for  injuries  caused  by  the  act  of  one 
■of  its  servants  in  covering  the  main 
liatchway  so  as  to  shut  off  the  light. 
Kennedy  v.  Netherlands  American 
.Steam  Nav.  Co.  (1909)  76  N.  J.  L.  618, 
72  Atl.  382. 

The  turning  on  and  off  of  the  elec- 
tric light  in  a  mill,  as  the  exigencies  of 
the  business  may  require,  under  the 
varying  conditions  of  the  natural  light, 
does  not  pertain  to  the  personal  duty 
of  the  master  to  furnish  a  safe  place 


to  work,  but  is  mere  operative  detail, 
the  performance  of  which  may  be  dele- 
gated to  a  servant.  Miller  v.  Centralia 
Pulp  &  Water  Power  Co.  (1907)  134 
Wis.  316,  13  L.R.A.(N.S.)  742,  113  N. 
W.  954. 

(s)  Exposing  servant  to  peril  from 
uncovered  hatchways  or  other  damger- 
ous  openings. —  (See  also  last  subdivi- 
sion.) Kraeft  v.  Mayer  (1896)  92  Wis. 
252,  65  N.  W.  1032  (existence  of  neg- 
ligence on  owner's  part  denied,  as  the 
stevedore  and  his  fellow  servants  had, 
under  the  customary  procedure,  full 
control  of  the  physical  conditions ) . 

The  owner  of  a  ship  is  not  liable  to 
an  employee  for  negligence  of  the  mas- 
ter, mate,  or  other  officer  in  failing  to 
close  the  doors  of  the  gangway  at  night. 
Geoghegan  v.  Atlas  S.  S.  Co.  (1895) 
146   N.  Y.   369,  40  N.  E.  507; 

The  failure  to  secure  a  removable  sec- 
tion of  a  ship's  railing  is  the  negli- 
gence of  a  mere  servant.  Quebec  S.  S. 
Co.  v.  Merchant  (1890)  133  U.  S.  375, 
33  L.  ed.  656,  10  Sup.  Ct.  Rep.  397. 
Compare  the  ruling  in  Hedley  v.  Pink- 
ney  &  Sons  8.  8.  Co.  [1892]  1  Q.  B. 
58,  61  L.  J.  Q.  B.  N.  S.  179,  66  L.  T. 
N.  S.  71,  40  Week.  Rep.  113,  7  Asp. 
Mar.  L.  Cas.  135,  56  J.  P.  308,  affirmed 
in  [1894]  A.  C.  222,  63  L.  J.  Q.  B.  N.  S. 
419,  6  Reports,  106,  70  L.  T.  N.  S.  630, 
42  Week.  Rep.  497,  7  Asp.  Mar.  L.  Cas. 
483,  that  to  leave  a  removable  railing 
out  of  place  while  a  ship  is  on  a  voy- 
age (the  consequence  being  that  a  sea- 
man is  thrown  overboard  by  a  lurch) 
is  not  a  breach  of  the  merchant  ship- 
ping act  of  1876,  §  5,  which  imposes 
on  the  owner  and  master  of  a  ship  an 
obligation  to  put  and  keep  her  in  a 
"seaworthy  condition." 

There  can  be  no  recovery  for  injuries 
caused  by  the  failure  of  a  fellow  serv- 
ant to  replace  the  planking  which  is 
used  to  cover  a  pit  when  it  is  not  in 
use.  Sofield  v.  Guggenheim  Smelting 
Co.  (1900)  64  N.  J.  L.  605,  50  L.R.A. 
417,  46  Atl.  711;  Filbert  v.  Delaware 
&  H.  Canal  Co.  (1890)  121  N.  Y.  207, 
23  N.  E.  1104;  Peet  v.  E.  Remington 
&  Son  Pulp  &  Paper  Go.  (1903)  86 
App.  Div.  101,  83  N.  Y.  Supp.  524; 
Honor  v.  Albrighton  (1880)  93  Pa.  475, 
n  Mor.  Min.  Rep.  6. 

There  can  be  no  recovery  for  injuries 
received  from  a  fall  through  a  scuttle, 
where  the  inference  from  the  evidence  is 
that  the  cause  of  the  accident  was  a 
temporary  misplacement   of   the   cover, 
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■which   permitted   it  to   tilt  under   the  ground  be  held  liable  for  his  negligence 

plaintiff's   weight,    and   that   the   cause  or  for  his  errors  of  judgment  in  direct- 

of  the  misplacement  was  the  hauling  of  ing  the  work.    Hart  v.  New  York  Float- 

trucks  over  the  cover  by  the  plaintiff's  ing  Dry-Docks  Co.  (1882)  16  Jones  &  S. 

fellow  workmen.    The  Theresina  (1887)  460    (vessel  suddenly  careened  and  fell 

31  Fed.  90.  on  plaintiff). 

The  leaving  open  of  a  hatchway  by  a  (u)  Navigating  ships. — In  The  Queen 

squad  of  laborers  is  the  act  of  a  fellow  (1889)    40  Fed.   694,  it  was  sought  to 

servant,  which  will  preclude  recovery  by  hold  the  ship  liable  for  the  negligence 

a  member   of   such   squad   for   injuries  of   the   officers   in  hanging   too   long   a 

from    falling    through    such    hatchway,  hawser,   in  a  dense  fog,  in  a  fan-way, 

where  the  duty  of  covering  and  uncover-  and  in  not  having  any  whistle  or  otlier 

ing   it   rested   upon   such   squad.      The  signal  to  indicate  her  presence  in  a  very 

Louisiana   ( 1896 )  21  C.  C.  A.  60,  41  U.  dangerous     place.       The     court     said : 

S.  App.  324,  74  Fed.  748.  "These   faults   arose   in  the   details    of 

A  shipowner  is  not  liable  for  an  in-  navigation, — a  work  in  which  all  the 
jury  received  by  a  member  of  the  crew  ship's  company  were  alike  employed  in 
through  the  negligence  of  an  officer  or  their  several  grades.  As  to  such  details 
another  member  of  such  crew  in  leaving  the  seamen  as  fellow  servants  took  the 
a  hatchway  open,  the  navigation  of  the  risk  of  each  other's  negligence.  .  .  . 
ship  during  the  voyage  being  a  common  it  would  be  absurd  to  say  that  the  own- 
undertaking,  for  which  all  the  ship's  ers  owed  a  duty  to  the  seamen  that  too 
company  in  their  several  stations  are  long  a  hawser  should  never  be  used,  or 
employed,  and  in  respect  of  which  they  that  signals  in  a  fog  should  be  properly 
are  regarded  by  the  maritime  law,  as  given  by  their  own  vessel.  These  details 
well  as  the  common  law,  as  fellow  serv-  belong  to  the  ordinary  work  of  naviga- 
ants.  Olson  v.  Oregon  Coal  &  Nav.  Co.  tion,  and  to  the  men  employed  to  con- 
(1900)  104  Fed.  574,  44  C.  C.  A.  51,  duct  it.  As  to  this  work,  the  owners 
affirming  (1899)  96  Fed.  109.  owe  no  duty  to  the  officers  or  seamen  to 

(Compare  cases  cited  in  §  1446,  note  see   it   properly   performed.      The   duty 

1,  subd.   (p),  ante.)  lies  the  other  way,  viz.,  from  the  ship's 

A  railroad  company  is  not  liable  for  company  to  the  owners.     None  of  such 

the  negligence  of  a  foreman  in  failing  acts,  moreover,  belong  to  the  master  to 

to    replace   plates   over   the   spaces   be-  do  as  the  alter  ego  or  special  representa- 

tween    platforms    and   the    cars   which  tive  of  the  owner,  as  in  Chicago,  M.  & 

were  being  loaded.     Baltimore  &  0.  B.  St.  P.  B.  Go.  v.  Boss   (1884)   112  U.  S. 

Co.  v.  BrovM    (1906)    76  C.  C.  A.  482,  377,   28    L.    ed.    787,    5    Sup.    Ct.   Rep. 

146  Fed.  24.  184.     They  may  be  all  performed,  and 

Other   illustrative  decisions  with  re-  for  the  most  part  usually  are  directed 

gard  to  injuries  of  this  sort  are  Karl  v.  and  performed,  by  others  than  the  mas- 

Uaillard    (1858)    3   Bosw.   591    (stress  ter.     Though   there   are   many   acts   in 

was  laid  on  the  fact  that  the  hatchway  the  care  and  management  of  the   ship 

was  opened  without  authority)  ;  Baron  and  of  the  voyage,  in  which  the  master 

V.  Detroit  dc  C.  Steam  Nav.  Co.   (1892)  acts  as  the  representative  of  the  owners, 

91  Mich.  585,  52  N.  W.  22;  Stewart  v.  and  performs  the  duties  and  functions 

International  Paper  Co.   (1901)   96  Me.  of  the  owners,  such  as  the  maintenance 

30,   51    Atl.    237;    Borrigan  v.   Boston  of  the  ship  and  her  apparel  in  a  safe 

Elev.  B.  Co.    (1906)    190  Mass.  577,  77  and  seaworthy  condition,  procuring  re- 

N.  E.  634;  Peet  v.  H.  Bemington  &  Son  pairs  and  supplies,  freighting  the  ship. 

Pulp  &  Paper  Co.   (1903)   86  App.  Div.  arranging  her   voyages,   her   times  and 

101,  83  N.  Y.  Supp.  524;  Barle  v.  Clyde  places  of  sailing  and  stopping,  and  the 

S.  S.  Co.   (1905)    103  App.  Div.  21,  92  discharge  of  all  the  general  duties  and 

N.   Y.    Supp.   839 ;    Gofteil  v.   Ponemah  legal  obligations  of  the  ship  to  the  sea- 

Uills    (1908)   —  R.  I.  — ,  69  Atl.  684  men,  for  which  acts,  if  negligently  per- 

( elevator  door  left  open).  formed,  the  owners   are   responsible  to 

(t)  Handling  ship  in  docks. — A  fore-  the  seamen  injured,  they  are  not  re- 
man of  a  dock,  who  at  the  time  the  acci-  sponsible  for  negligence  in  the  mere 
dent  occurred  was  engaged  in  superin-  details  of  the  ordinary  work  of  naviga- 
tending  the  raising  of  a  vessel,  is  not,  as  tion  on  board  the  ship ;  because  these 
to  such  act,  the  alter  ego  of  the  dock  acts  are  not  at  all  duties  of  the  master 
company;     and    it    cannot    upon    that  as  the  alter  ego  or  representative  of  the 
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1541.  [611]  Negligence  in  the  transmission  of  the  master's  orders  to 
other  servants.—  (Compare  cases  as  to  signals  in  §  1537,  ante.) — 
In  transmitting  the  master's  orders  to  other  servants,  an  employee  is 
regarded  as  being  in  the  performance  of  a  merely  ministerial  duty. 
l>^o  damages,  therefore,  can  be  recovered  for  injuries  caused  by  neg- 
ligence in  the  discharge  of  that  duty,  whatever  may  be  the  agency 
employed  for  bringing  the  orders  to  the  knowledge  of  those  whose 
actions  will  be  aifected  by  them. 

Most  of  the  cases  illustrating  this  principle  relate  to  the  position  of 
the  telegraph  operators  of  railway  companies.  In  so  far  as  these 
employees  are  not  exercising  any  discretionary  powers  in  regulating 
the  movements  of  the  trains  (§  1507,  a,  b,  ante),  they  are  by  all  the 
courts  held  to  be  fellow  servants  of  train  men.^      But  the  principle  it- 


owner,  nor  are  they  acts  as  to  which 
the  owner  owes  any  duty  to  the  seamen. 
As  to  third  persons,  all  the  ship's  com- 
pany represent  the  owner  in  the  work 
assigned  them,  and  their  negligence 
makes  the  owner  liable.  As  between 
themselves,  no  one  more  than  another, 
in  the  ordinary  work  of  navigation,  rep- 
resents the  owner  or  performs  an  own- 
er's duty,  and  therefore  each  takes  the 
risk  of  the  other's  negligence."  The 
judgment  accordingly  provided  that  the 
seamen  on  board  one  or  two  vessels  who 
had  been  injured  in  a  collision  caused 
by  the  negligence  of  both  crews  could 
only  recover  one  half  of  the  sums  re- 
spectively assessed  and  allowed  to  them 
as  damages. 

A  mate  in  managing  a  pilot  boat  acts 
as  a  mere  servant.  Carlson  v.  United 
New  York  Sandy  Hook  Pilots'  Asso. 
(1899)   93  Fed.  468. 

The  duty  of  using  a,  fender  provided 
by  the  owner  of  a  vessel  to  aid  in  dock- 
ing it  does  not  rest  upon  him,  and  there- 
fore he  ia  not  liable  for  injuries  to  an 
employee  resulting  from  the  neglect  of 
the  mate  to  use  it  in  bringing  the  ves- 
sel into  the  dock,  although  the  injured 
employee  works  under  the  immediate 
orders  of  the  mate.  Kelly  v.  New  Hav- 
en S.  B.  Co.  (1902)  74  Conn.  343,  57 
L.R.A.  494,  92  Am.  St.  Rep.  220,  50 
Atl.  871. 

(v)  Driving  horses. — An  employer  is 
not  liable  for  injuries  received  by  one 
servant,  owing  to  the  negligent  driving 
of  another.  Dieyer  v.  American  Exp. 
Co.  (1892)  82  Wis.  307,  33  Am.  St. 
Eep.  44,  52  N.  W.  304. 

(w)    Turrwng  on  current  of  eleetrio- 


ity. — ^A  master  is  not  liable  for  injuries 
caused  by  the  negligence  of  a  servant 
in  charge  of  the  current,  in  turning  it 
on  without  warning.  Shank  v.  Edison 
Electric  Illuminating  Co.  (1909)  225 
Pa.  393,  30  L.E.A.(N.S.)  46,  74  Atl. 
210,  17  Ann.  Cas.  465;  Bridges  v.  Los 
Angeles  P.  B.  Co.  (1909)  156  Cal.  492, 
25  Ij.R.A.(N.S.)  914,  105  Pac.  586; 
Anglin  v.  American  Gonstr.  &  Trading 
Co.  (1905)  109  App.  Div.  237,  96  N.  Y. 
Supp.  49,  affirmed  in  (1906)  186  N.  Y. 
590,  79  N.  E.  1100;  Miller  v.  Centralia 
Pulp  &  Water  Power  Co.  (1907)  134 
Wis.  316,  13  L.R.A.(N.S.)  742,  113  N. 
W.  954;  Quest  v.  Edison  Illuminating 
Co.  (1907)  150  Mich.  438,  114  N.W. 
226;   But  see  §  1510a. 

IThe  whole  duty  of  a  railroad  com- 
pany is  performed  when  it  has  promul- 
gated rules  which,  if  observed  and  fol- 
lowed by  the  subordinates  who  have  to 
carry  them  out,  will  bring  personal  no- 
tice to  everyone  concerned  of  any  special 
deviation  from  its  time-table  in  regard 
to  the  running  of  its  trains;  and  it  is 
not  liable  for  an  injury  caused  to  a 
fireman  by  the  carelessness  of  operators 
and  conductors  in  executing  an  order  of 
the  train  despatcher  to  stop  a  train  at 
a  certain  station.  The  servant's  action 
cannot,  under  such  circumstances,  be 
maintained  on  the  theory  that  the  order 
so  given  was  a  change  of  the  rules  of 
the  road.  Slater  v.  Jewett  (1881)  85 
N.  Y.  61,  39  Am.  Rep.  627.  The  court 
said:  "It  cannot  be  contended  that 
there  was  anything  required  of  the  con- 
ductor that  raised  him  out  of  his  rela- 
tion to  the  intestate  of  a  fellow  servant. 
The  act  required  of  the  conductor  at  the 
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particular  time  was  to  receive  an  order 
from  an  authorized  source  of  command, 
and  in  a  prescribed  mode  to  acknowledge 
the  receipt  of  it,  and  then  to  follow  the 
direction.  This  was  service  merely. 
.  .  .  There  is  more  plausibility  in 
the  position  that  the  act  that  was  to  be 
done  on  this  occasion  was  so  essentially 
one  for  the  master  to  do  in  his  duty  to 
his  servants,  that  whatever  subordinate 
was  taken  by  him  to  do  it  came  to  be 
the  master  in  doing  it.  It  is  urged,  and 
with  reason,  that  clearly  arranging  and 
promulgating  the  general  time-table  of  a 
great  railway  is  the  duty  and  the  act  of 
the  master  of  it;  that  when  there  is  a 
variation  from  the  general  time-table 
for  a  special  occasion  and  purpose,  it  is 
as  much  the  duty  and  act  of  the  master, 
and  he  is  as  much  required  to  perform 
it;  that  it  is  the  duty  and  act  of  the 
master  to  see  and  know  that  his  general 
time-table  is  brought  to  the  knowledge 
of  his  servants  who  are  to  square  their 
actions  to  it;  that  the  same  is  his  duty 
and  act  as  to  a  variation  from  it,  which 
is  but  a  special  time-table;  and  that, 
therefore,  whoever  he  uses  to  bring  those 
time-tables  to  the  notice  of  his  serv- 
ants, he  puts  that  person  in  his  place 
to  do  an  act  in  his  stead  inasmuch  as 
the  responsibility  is  upon  him  to  see 
and  know  that  it  is  done,  and  done  ef- 
fectually; and  that  if,  instead  of  doing 
it  in  person,  he  chooses  to  do  it  through 
an  agent,  that  agent,  pro  hac  vice,  is  he, 
the  master,  and  he,  the  master,  is  re- 
sponsible for  a  negligent  act  herein  of 
that  agent,  whereby  a  fellow  servant  of 
him  is  harmed.  The  rule  has  been  laid 
down  in  repeated  cases  in  this  court,  in 
terms  so  broad  as  to  come  close  to  this 
case.  Flike  v.  Boston  &  A.  R.  Co. 
(1873)  53  N.  Y.  549,  13  Am.  Rep.  545; 
Fuller  V.  Jewett  (1880)  80  N.  Y.  46, 
36  Am.  Rep.  575;  Crispin  v.  Baiiitt 
(1880)  81  N.  Y.  516,  37  Am.  Rep.  521. 
Attentive  consideration,  however,  will 
perceive  a  distinction  between  the  cases. 
That  the  master  has  the  right,  as  re- 
gards his  servants,  to  vary  from  the 
time-table  that  he  has  set,  cannot  be 
doubted.  It  is  at  times  a  necessity  so 
to  do,  and  a  necessity  so  frequent  as  to 
fall  within  the  occurrences  that  a  rail- 
way servant  is  bound  to  expect  in  the 
course  of  his  employment.  Even  as  re- 
gards the  public  and  passengers,  a  rail- 
way manager  has  a  right,  when  needs 
press,  to  vary  from  his  general  time- 
table.    All   that  can  then  be  required 


from  him,  by  the  public  and  passengers, 
is  that  when  he  makes  the  variation  he 
acts  under  it  with  reasonable  care  and 
diligence.  Sears  v.  Eastern  R.  Co. 
(1867)  14  Allen,  433,  92  Am.  Dec.  780; 
Cordon  v.  Manchester  &  L.  R.  Co.. 
(1873)  52  N.  H.  596,  13  Am.  Rep.  97. 
That  is  to  say,  due  care  and  diligence  in. 
giving  notice  of  the  change,  and  in  run- 
ning the  train  upon  the  changed  time. 
A  servant  cannot  ask  for  or  expect  more 
than  this.  .  .  .  We  think  that  it  is. 
a  misconception  of  the  case  to  hold  that 
the  order  of  the  train  despateher  was  a. 
change  of  the  rules  of  the  road  as  estab- 
lished and  promulgated  by  the  superin- 
tendent. The  train  despateher  acted 
in  exact  accord  with  the  general  rules 
and  regulations,  which  foresaw  and  with 
minuteness  provided  for  such  an  occa- 
sion as  this,  as  much  and  as  fully,  so  far 
as  we  can  see  from  the  case,  as  for  the 
ordinary  running  of  trains  on  the  gen- 
eral time-card.  The  order  of  the  train 
despateher  was  but  a  carrying  out  of 
those  rules,  and  an  application  of  cer- 
tain provisions  of  them  to  a  case  for 
which  they  were  made,  and  the  arising 
of  which  had  been  foreseen  as  probable. 
In  what  other  way  could  they  be  carried 
out  in  the  detail  of  them,  but  through 
the  service  of  the  servants  previously 
chosen  and  assigned  to  their  parts?  And 
can  it  with  propriety  be  said  that  the 
parts  of  that  detail  are  acts  of  the 
master,  that  he  must  do  himself,  or  be 
liable  for  their  negligent  doing?"  After 
laying  down  the  principle  that  the  mas- 
ter's liability  depends  on  the  character 
of  the  negligent  act,  the  court  proceeded 
thus:  "The  query,  then,  is  in  the  case 
before  us.  Is  it  the  duty  of  the  master 
to  give  personal  notice  to  every  opera- 
tive of  a  train  of  a  special  deviation 
from  an  established  general  time-table? 
or  is  his  duty  done  when  he  has  before- 
hand provided  rules,  minute,  explicit, 
and  efficient,  and  made  them  known  to 
his  servants,  which,  if  observed  and 
followed  by  all  concerned,  will  bring 
such  personal  notice  to  every  one  en- 
titled to  it?  We  think  that  in  the  cir- 
cumstances of  this  case  the  latter  clause 
of  the  query  propounds  the  true  rule, 
and  should  be  answered  affirmatively. 
It  is  the  duty  of  the  master  to  provide 
rules  and  regulations  for  the  running  of 
the  trains.  He  has  done  so  here.  One 
of  them  is  that  by  telegraphic  message 
sent  at  any  time  through  operators  at 
the  ends  of  the  wires,  to  the  conductor 
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and  engineer  of  a  train,  that  train  may 
be  stopped  at  a  station  or  hurried  for- 
ward to  another,  or  made  to  go  out  of 
general  order.  These  rules,  with  that 
provision,  are  made  known  to  all  serv- 
ants. If,  when  the  intestate  entered 
the  employment  of  the  defendant,  these 
rules  had  been  read  to  him,  and  his  es- 
pecial attention  called  to  this  one,  and 
he  had  agreed  to  serve  under  it,  would 
not  he  have  taken  the  risk  of  the  care- 
lessness of  the  operators  and  conductor 
in  carrying  it  out?  Is  this  case  any 
different  in  substance  from  that?  Real- 
ly; by  entering  the  employment  with 
these  rules  in  force,  he  did  in  effect 
agree  that  special  orders  might  be  so 
sent.  The  bargain  between  him  and  the 
defendant  was  not  only  that  special 
orders  might  be  given  interfering  with 
tlie  general  time-table,  but  that  they 
might  be  given  in  this  way.  It  is  this 
feature  of  the  case  that  distinguished 
it  from  some  of  those  that  we  have 
cited." 

Negligence  of  a  local  telegraph  opera- 
tor and  station  agent  of  a  railway  com- 
pany in  observing  and  reporting  by 
telegraph  to  the  train  despatcher  the 
movement  of  trains  past  his  station, 
which  causes  the  death  of  a  fireman  on 
such  railway,  without  any  fault  or  neg- 
ligence of  the  train  despatcher,  is  the 
negligence  of  a  fellow  servant  of  the 
fireman,  the  risk  of  which  the  latter 
assumes.  Northern  P.  R.  Co.  v.  Dixon 
(1904)  194  U.  8.  338,  48  L.  ed.  1006, 
24  Sup.  Ct.  Rep.  683.  Northern  P.  R. 
Co.  V.  Dixon  (1905)  71  C.  C.  A.  555,  139 
Fed.  737,  was  decided  upon  the  author- 
ity of  the  foregoing  decision  of  the 
Supreme   Court. 

In  the  course  of  his  opinion  in  the 
Supreme  Court,  Mr.  Justice  Brewer 
said:  "It  is  urged  that  'it  is  as  much 
the  duty  of  the  company  to  give  correct 
orders  for  the  running  of  its  trains  so 
they  would  not  collide  as  it  was  to  see 
that  their  seryants  had  reasonably  safe 
tools  and  machinery  with  which  to  work, 
and  a  reasonably  safe  place  in  which  to 
work;'  and  hence,  that  one  who  is  em- 
ployed in  securing  the  correct  orders 
for  the  movement  of  trains  is  doing  the 
personal  work  of  the  employer,  and  not 
to  be  regarded  as  a  fellow  servant  of 
those  engaged  in  operating  and  running 
the  trains.  But  the  master  does  not 
guarantee  the  safety  of  place  or  of  ma- 
chinery. His  obligation  is  only  to  use 
reasonable  care  and  diligence  to  secure 


such  safety.  Here  the  company  had 
adopted  reasonable  rules  for  the  opera- 
tion of  all  its  trains.  No  imputation  ia 
made  of  a  want  of  competency  in  either 
the  train  despatcher  or  the  telegraph 
operator.  So  far  as  appears,  they  were 
competent  and  proper  persons  for  the- 
work  in  which  they  were  employed.  A 
momentary  act  of  negligence  is  charged 
against  the  telegraph  operator.  No> 
reasonable  amount  of  care  and  supervi- 
sion which  the  master  had  taken  before- 
hand would  have  guarded  against  such 
unexpected  and  temporary  act  of  negli- 
gence. Before  an  employer  should  be- 
held responsible  in  damages  it  should 
appear  that  in  some  way,  by  the  exercise 
of  a  reasonable  care  and  prudence,  he- 
could  have  avoided  the  injury.  He  can- 
not be  personally  present  everywhere 
and  at  all  times,  and,  in  the  nature  of 
things,  cannot  guard  against  every  tem- 
porary act  of  negligence  by  one  of  his. 
employees." 

One  of  the  Federal  circuit  courts  of 
appeals  has  also  held  that  a  local  tele- 
graph operator  receiving  and  delivering^ 
the  orders  of  a  train  despatcher  to  the 
person  in  charge  of  a  train,  in  respect 
to  a  change  in  the  schedule,  is  a  fellow 
servant  of  the  latter.  Oregon  Short 
Line  &  U.  N.  R.  Co.  v.  Frost  (1896)  21 
C.  C.  A.  186,  44  U.  S.  App.  606,  74  Fed. 
965  (dissenting,  Hawley,  J.).  The  court 
in  discussing  the  correctness  of  the 
charge  of  the  trial  judge  that  it  was- 
the  duty  of  the  railroad  company  to- 
give  notice  that  it  had  changed  the  time 
of  running  the  trains,  and  that  if  it  in- 
trusted that  duty  to  the  telegraph  oper- 
ator, his  acts  were  the  acts  of  the  com- 
pany, and  that,  if  he  was  negligent  in 
this  matter,  it  was  the  negligence  of  the 
company,  said:  "The  ordinary  running 
of  the  train  is  established  by  a  fixed 
schedule,  of  which  all  operatives  have 
notice  and  by  which  their  acts  must  be 
governed.  When  occasion  arises  to  dis- 
turb the  regular  schedule,  the  duty  rests- 
upon  the  company  to  give  timely  notice 
to  those  that  are  to  be  affected  thereby. 
This  it  is  the  office  of  the  train  de- 
spatcher to  do.  But  when  he  has  given 
that  information  to  a  local  operator,  ia 
that  duty  discharged,  or  does  there  rest 
upon  the  company  the  further  obligation 
to  see  that  all  of  its  servants  through 
whose  hands  that  message  goes  on  ita 
way  to  the  train  employees  shall  deliv- 
er it  as  given,  and  that  in  case  of  any 
failure  in  the  line  of  communication,  the 
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company  shall  be  liable  for  the  result- 
ing injury?  In  support  of  the  latter 
view  it  is  argued  that,  if  the  duty  to 
notify  the  train  operatives  of  a  change 
in  the  time-table  is  personal  to  the  com- 
pany, and  cannot  be  delegated  to  the 
servant  so  as  to  excuse  the  company 
from  liability,  it  follows  that  such  pow- 
er, since  it  may  not  be  delegated  to  one 
servant,  may  not  be  delegated  by  him 
to  another,  and  that  the  reasons  which 
lead  to  the  conclusion  that  the  train 
despatcher  is  a  vice  principal  lead  di- 
rectly to  the  further  conclusion  that  the 
local  telegraph  operator  stands  in  the 
same  attitude  to  the  company,  and  that 
the  duty  the  company  owes  of  furnish- 
ing a  safe  place  of  operation  to  its 
employees  cannot  be  discharged  short 
of  actual  notice  to  those  who  are  to  be 
affected  thereby,  and  whose  personal 
safety  is  dependent  thereupon.  After  a 
careful  consideration  of  the  question 
and  of  the  strong  reasons  that  may  be 
urged  in  support  of  either  view  of  this 
proposition,  it  is  our  conclusion  that 
the  better  doctrine  is  that  the  local  tele- 
graph operator  is  the  fellow  servant 
of  those  who  are  in  the  control  and 
management  of  the  train.  It  is  evident, 
and  the  court  will  take  judicial  notice 
of  the  fact,  that  a  disturbance  in  the 
regular  time  schedule  of  trains  is 
frequent  and  necessary  in  the  opera- 
tion of  all  railroads.  It  then  becomes 
necessary  to  issue  special  orders  for 
their  direction.  Conductors,  engineers, 
and  brakemen  have  knowledge  of  that 
fact,  and  they  know  when  they  enter 
into  the  employment  of  the  railroad 
company  that  their  notice  of  such 
orders  must  come  through  the  local 
telegraph  operator  at  the  station,  and 
that  they  incur  the  risk  of  accident 
through  his  negligence  or  mistake. 
The  special  orders  issue  in  the  first 
instance  from  the  train  despatcher. 
It  is  obviously  impossible  for  him  to 
give  personal  notice  to  all  who  are  to 
be  governed  thereby.  The  orders  must 
of  necessity  be  conveyed  to  some  one 
in  behalf  of  the  others.  The  local  tele- 
graph operator,  the  conductor,  the  en- 
gineer, and  the  brakeman  are  all 
engaged  in  a  common  employment, — 
that  of  moving  the  train.  The  operator, 
it  is  true,  is  subject  to  no  personal  risk 
from  any  change  in  the  time  card,  but 
that  fact  is  not  a  controlling  one  in 
deciding  who  are  his  fellow  servants. 
There   must   be   some   point   where   the 


responsibility  of  the  company  ceases. 
If  it  does  not  cease  at  the  time  when 
information  is  given  to  the  operator, 
where  shall  it  cease?  Could  it  be  said 
that  a  conductor  who  received  from  the 
operator  a  message  from  the  train  de- 
spatcher, yet  who  failed  to  guide  his 
action  thereby,  stands  in  the  relation 
of  vice  principal  to  the  conductor,  en- 
gineer, or  brakeman  of  another  train 
who  may  be  injured  by  his  negligence? 
Or,  that,  if  the  operator  should  receive 
instructions  from  the  train  despatcher 
to  send  out  a  flagman  to  signal  an  ap- 
proaching train,  the  company  is  respon- 
sible for  the  negligence  of  such  flagman 
in  failing  to  carry  out  such  instruc- 
tions? It  seems  just  in  principle  to 
hold  that  the  company  has  discharged 
its  duty  when  it  has  given  information 
to  one  of  its  servants  who  is  engaged 
in  the  common  employment  of  the  others 
that  are  to  be  affected  thereby,  and  has 
instructed  him  to  notify  his  coem- 
ployees;  and  that  when  the  company 
has  exercised  due  care  in  selecting  such 
local  operator  in  the  first  instance,  and 
has  not  been  negligent  in  employing  or 
retaining  him  in  his  office,  it  has  dis- 
charged its  duty,  and  that  such  operator 
stands  in  the  attitude  of  a,  fellow  serv- 
ant to  the  train  men." 

Very  similar  is  the  reasoning  in  a 
case  decided  in  another  circuit:  "He 
and  the  engineer  and  the  conductor 
work  together,  at  the  same  time  and 
place,  for  a  common  employer,  with  an 
immediate  common  object,  namely,  the 
proper  running  of  trains.  It  is  essen- 
tial, in  the  operating  department  of  a 
railroad  company,  that  there  should  be 
provision  for  communicating  to  those 
in  charge  of  different  trains  the  where- 
abouts of  other  trains,  to  avoid  colli- 
sion. This  information  is  given  by 
means  of  the  general  time-table  and 
general  rules  for  the  running  of  trains 
with  reference  to  each  other,  which  the 
employees  in  charge  of  each  train  are 
obliged  implicitly  to  obey.  But  it  often 
happens  that  the  general  time-table 
must  be  varied  from,  and  these  varia- 
tions must  be  communicated  to  those  in 
charge  of  trains.  This  is  effected  usu- 
ally by  telegraphic  orders  from  the  su- 
perintendent or  the  train  despatcher, 
who  has  supreme  control  of  the  running 
of  trains.  The  information  is  also  com- 
municated by  means  of  fiagraen,  by 
means  of  torpedoes,  by  red  lights  and 
green  lights  upon  tra<>»s,  by  the  block 
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self  is  equally  applicable  where  other  methods  of  transmitting  the 
master's  commands  are  involved  in  the  case.* 


signal  system,  and  in  other  ways.  The 
subordinate  employees  whose  duty  it  is 
to  transmit  the  orders  of  the  oflScer  in 
control,  or  to  give  information  as  to  the 
presence  of  trains  upon  any  part  of  the 
track,  without  special  orders,  are  en- 
gaged at  the  same  time  and  place  with 
the  persons  operating  the  train,  in  a 
common  employment,  having  an  imme- 
diate common  object, — namely,  that  of 
the  running  of  trains, — and  therefore 
are  fellow  servants.  The  man  who 
makes  the  signal  at  the  station  to  the 
engineer  on  the  approaching  train  to 
stop  is  as  much  engaged  in  the  running 
and  operation  of  that  train  as  the  flag- 
man sent  out  ahead  to  signal  the  con- 
dition of  a  switch.  .  .  .  There  can 
be  no  separation  of  the  signal  depart- 
ment and  the  operating  department,  for 
the  employees  engaged  upon  the  train, 
in  the  actual,  manual  operation  of  the 
train,  are  expected  to  be  part  of  the 
signal  department  of  the  company.  The 
man  who  puts  out  the  green  light  at 
the  back  of  the  train,  to  indicate  that 
a  train  is  following,  communicates  to 
every  station  agent,  every  conductor, 
and  every  engineer  who  sees  it,  knowl- 
edge upon  which  they,  each  of  them, 
must  act;  and  yet  it  can  hardly  be  said 
that  the  brakeman,  in  displaying  this 
green  light,  is  acting  in  a  different  de- 
partment from  the  man  who  opens  and 
closes  the  throttle  valve  of  the  engine." 
Baltimore  &  0.  R.  Go.  v.  Camp  (1895) 
13  C.  C.  A.  233,  31  U.  S.  App.  213,  65 
Fed.  952. 

See  also  Illinois  C.  R.  Co.  v.  Bentz 
(1900)  40  C.  C.  A.  56,  99  Fed.  657 
(railroad  company  is  not  liable  for  the 
death  of  an  engineer  in  a  collision,  due 
to  the  negligence  of  an  operator  in  fail- 
ing to  report  the  passing  of  a  train  at 
his  station ) . 

Where  an  engineer  was  killed  through 
the  negligence  of  a  telegraph  operator 
at  one  of  the  stations  on  the  defendant's 
road,  in  failing  to  notify  the  conductor 
of  the  train  of  a  fact  telegraphed  to  him 
from  the  station  ahead,  which  would  re- 
quire him  to  slacken  speed  and  to  cross 
over  a  switch  onto  another  track  at  a 
givsn  point,  the  consequence  being  that 
the  engine  driven  by  the  intestate 
jumped  the  track  and  caused  his  death, 
the  court  held  that  the  telegraph  op- 
M.  &  S.  Vol.  IV.— 289. 


erator  was  a  fellow  servant  with  the 
engineer.  Dealey  v.  Philadelphia  &  R. 
R.  Co.  (1886)  2  Sadler  (Pa.)  224,  21 
W.  N.  C.  45,  4  Atl.  170.  In  this  case 
the  court  considered  that  the  main  duty 
of  a  telegraph  operator  is  the  receipt 
and  delivery  of  messages  regarding  the 
running  of  trains  upon  the  roadway, 
in  which  he  is  merely  the  automaton  or 
communicator  to  give  the  information 
as  to  the  condition  of  the  track  ahead 
of  the  moving  train,  and  part  of  the 
general  machinery  by  which  the  whole 
roadway  was  operated. 

Recovery  was  also  denied  in  the  fol- 
lowing cases:  McKaig  v.  Northern  P. 
R.  Co.  (1889)  42  Fed.  288;  Monaghan 
V.  New  York  C.  d  E.  R.  R.  Co.  (1887) 
45  Hun,  113  (the  correctness  of  this  de- 
cision seems  rather  questionable,  as  the 
operator  had  the  duty  of  controlling  the 
movements  of  trains  at  a  particular 
point  under  a  temporary  system  organ- 
ized by  the  company,  in  view  of  the  fact 
that  the  progress  of  certain  alterations 
in  the  track  rendered  it  necessary  to 
run  all  trains  going  in  one  direction  on 
a  single  track)  ;  Dana  v.  New  York  C. 
&  H.  R.  R.  Go.  (1881)  23  Hun,  473 
(message  misinterpreted;  case  was  ap- 
pealed, but  merely  on  the  question  of 
the  insufficiency  of  the  company's 
rules ) . 

See  also  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Clark  (1893)  6  0.  C.  A.  281,  16 
U.  S.  App.  17,  57  Fed.  125,  where,  how- 
ever, the  nonliability  was  predicated 
directly  from  the  fact  that  the  operator 
was  at  all  events  a  fellow  servant  as  to 
the  negligent  act  which  caused  the  in- 
jury,— viz.,  in  not  putting  out  proper 
signals  for  passing  trains, — and  thus 
seeing  that  no  train  passed  within  less 
than  ten  minutes  of  another. 

Bin  Card  v.  Eddy  (1894)  —  Mo.  — , 
28  S.  W.  979,  a  section  foreman  was 
held  not  to  be  entitled  to  recover,  where 
a  fireman  undertook  to  deliver  to  him 
a  telegraphic  despatch  by  tying  it  to  a 
lump  of  coal,  and,  in  throwing  the  lump 
off,  inadvertently  struck  him.  The 
court  said:  "The  act  the  fireman  was 
required  to  perform  was  the  delivery 
from  a  running  train  of  a  message  to 
the  plaintiff.  It  cannot  matter  how  im- 
portant the  message  may  have  been,  nor 
that  it  contained  an  order  the  receivers. 
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C.  !N"eGUGENCE  of  COSERVANTS  in  EESPECT  to  the  PE.EPAEATIOW 
OK  STETJCTUEAL  MODIEICATION  OF  INSTRUMENTALITIES  OR  THEIR. 
PARTS,  WHEN  NOT  IMPUTED  TO, THE  MASTER. 

As  to  cases  in  wliicli  the  delinquency  resolves  itself  into  negligently 
selecting,  or  failing  to  use,  the  appliances  to  be  adjusted,  see  also  §§■ 
1533,  1534,  ante. 

1542.  [612]  Introductory.— Ordinarily,  as  has  been  shown  above 
(§§1496-1498,  ante),  the  duty  of  taking  care  that  the  servant  is  not 
exposed  to  danger  from  what  may  be  called  intrinsic  defects  in  the 
instrumentalities  is  deemed  to  be  non-delegable.  But  this  principle 
is  subject  to  some  important  qualifications.  The  precise  extent  of 
which  is,  as  the  authorities  now  stand,  a  matter  of  uncertainty.^ 

It  may,  perhaps,  be  taken  as  a  proposition  universally  conceded,  that 
the  rights  and  liabilities  of  the  master  and  servant  are  to  be  gauged 
with  reference  to  the  principle  that,  where  the  master  furnishes  the 
materials  for  securing  the  safety  of  the  servant,  as  the  work  progresses,, 
in  a  place  the  condition  of  which  is  constantly  changing,  the  use  and 
application  of  those  materials  according  to  the  exigencies  of  the  work 
is  the  function  of  the  servants  themselves,  unless  that  function  is 
specially  assumed  by  the  master.^  But  the  practical  construction  of 
a  rule  so  broadly  expressed  as  this  obviously  affords  scope  for  infinite, 
differences  of  opinion. 

The  reports  carry  us,  by  gradations  sometimes  almost  impercep- 

through    their    road    master,    or    other  able  to  discover.    He  was  given  no  pow- 

agent,  were  required  to  give.     The  in-  er  to  superintend,  control,  or  direct  th& 

jury  did  not  result  from  the  nature  of  plaintiff, — which  is  the  usual  test;  nor 

the  message,  or  from  a  failure  to  trans-  was  he  performing  a  duty  the  receivers 

init  it.    The  service  required  of  the  fire-  owed  to   plaintiff,   other  than   such   aa 

:nan  was  that  of  a  servant,  which  any  they  owed  to  every  other  employee  in 

Jiessenger    could    have    performed,    and  their  service." 

the  manner  of  its  delivery  did  not  per-  1  In  one  case  it  has  been  laid  down 
tain  to  the  duty  the  receivers  owed  to  that  the  master's  liability  may  be  test- 
plaintiff.  They  owed  him  the  duty  only  ed  by  considering  whether  the  injury 
of  using  reasonable  care  to  select  a  com-  was  caused  by  a,  breach  of  the  duty  of 
petent  and  careful  messenger.  After  construction,  preparation,  or  repair,  or 
the  master  has  discharged  the  duty  he  by  a  breach  of  the  duty  to  operate  the- 
owes  his  servants,  such  as  proper  care  appliance  with  proper  care.  St.  Louis, 
in  the  selection  of  those  with  whom  they  /.  M.  &  8.  R.  Co.  v.  Needham  (1894) 
are  required  to  work,  providing  suitable  25  L.R.A.  833,  11  C.  C.  A.  56,  27  U. 
tools,  and  machinery,  etc.,  yet  the  serv-  S.  App.  227,  63  Fed.  107  (see  §  1540, 
ants  must  look  to  each  other  for  pro-  note  1,  subd.  (d),  ante).  But  in  view 
tection  in  the  performance  of  their  re-  of  the  decisions  cited  in  the  present  sub- 
spective  duties.  The  fireman  can  be  title,  this  statement  cannot  be  said  to- 
regarded  as  the  agent  or  vice  principal  express  correctly  the  doctrine  accepted 
of  the  receivers  under  no  test  which  has  by  many  judges. 

ever  been  applied  by  the  courts  of  this       ^  Floyd  v.  Bugden   (1883)   134  Mass. 

state,  or  elsewhere,  so  far  as  I  have  been  563. 
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tible,  from  cases  involving  groups  of  facts  wliich  may  be,  without  dif- 
ficulty, admitted  to  be  such  that  recovery  could  not  have  been  allowed 
consistently  with  any  reasonable  interpretation  of  the  doctrine  of  com- 
mon employment,  to  cases  which  virtually  nullify  in  some  very  impor- 
tant respects  the  theory  that  the  master  must  answer  for  the  negligence 
of  the  employees  who  provide  the  place  of  work  and  other  appliances. 
Judicial  ingenuity  has  been  taxed  to  the  utmost  for  the  purpose  of 
discovering  distinctions  of  sufficient  importance  to  take  the  evidence 
out  of  the  operation  of  this  theory.'  The  desperate  predicament  in 
which  the  courts  sometimes  involve  themselves  in  the  attempt  to  deal 
with  antagonistic  principles  at  places  where  they  overlap  has  assur- 
edly never  been  more  strikingly  illustrated  than  by  the  recent  remark 
of  a  New  Jersey  judge  that  "a  duty  may  be  ambiguous,  or  may  have  a 
double  aspect,  and  be,  in  some  sense,  incumbent  on  the  master  and  on 
the  fellow  servant,"  and  that  "such  a  problem  may,  perhaps,  be  solved 
by  determining  which  duty  is  paramount  over  the  other."  *  What 
more  "lame  and  impotent  conclusion"  could  be  reached  than  the  con- 
ception of  a  duty  which  may  be  regarded  as  the  master's  or  the  serv- 
ant's according  to  the  standpoint  from  which  it  is  viewed,  and  the 
suggestion  that  the  rights  and  liabilities  of  the  parties  should  be  set- 
tled by  an  unintelligible  method  of  analysis  ?  When  such  a  confes- 
sion of  helplessness  is  forced  from  a  judge,  it  seems  to  be  high  time 
for  the  legislature  to  play  the  part  of  a  deus  ex  machina. 

1543.  [612a]  Negligence  which  produces  structural  unsafety  of  a 
temporary  character. — It  seems  to  be  well  settled  that,  in  the  absence 
of  evidence  going  to  show  that  the  conditions  which  caused  the  injury 
were,  or  ought  to  have  been,  known  to  the  master  or  the  employee 
whose  special  function  it  is  to  see  that  the  instrumentality  in  question 
is  reasonably  safe  for  use  (see  chapter  lxvii.,  post),  no  action  can  be 
maintained  for  injuries  caused  by  details  of  work  which  temporarily 
result  in  introducing  some  structural  modification  into  the  environ- 
ment of  the  injured  person.^ 

3  In  Hamilton  v.  Rich  Hill  Coal  Min.  1(a)    Defects    in,    railway    tracks. — 

Co.  (1891)   108  Mo.  364,  18  S.  W.  977,  (Contrast  cases  in  §  1498,  note  6,  subd. 

an    eminent    judge    protested    against  (a),  (b),  ante.)    Where  the  evidence  is 

"whittling  away,  by  refined  exceptions,"  that,  in  the  operation  of  a  railroad  at 

the  rule  by  which  the  master  is  required  a  certain  point,  it  was  frequently  neees- 

to  provide  suitable  appliances,  and  no  sary  to  remove  temporarily  the  planks 

one  who  has  had  occasion  to  carry  out  covering  a  pit,  for  the  purpose  of  mak- 

any    extensive    researches    ami^-ig    deci-  ing  repairs  thereon,  and  that  the  em- 

Bions   of   this   class  will  say  that  this  ployees   were   repeatedly    instructed   to 

caution  is  unnecessary.  cover  the  pit  when  the  repairs  were  fln- 

iFlanigan   v.    Ouggenheim   Smelting  ished,  the  efficient  cause  of  an  accident 

Co.  (1899)  63  N.  J.  L.  647,  44  Atl.  762.  resulting  from  the  pit  being  left  uncov- 
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ered   is  the  carelessness   of  coservants,  duty  it  was  to  furnish  his  servants  with 

and  not   an  imperfection  of  the   road,  tools    and   machinery    as    suitable    and 

Filbert   v.   Delaware   d   E.    Canal   Co.  safe  as  the  exercise  of  reasonable  care 

(1890)  121  N.  Y.  207,  23  N.  E.  1104.  would   secure,   or   were   they   doing  the 
A  brakeman  who  knows  of  a  lumber  work  of  mere  servants  in  making  neces- 

pile  near  the  track,  and  is  injured  in  sary  changes  of  parts,  incident  to  the 
jumping  upon  a  train  moving  by  the  management  of  the  machines  in  the  or- 
pile,  cannot  recover  if  the  piling  of  the  dinary  use  of  them?  If  these  changes 
lumber  was  an  act  of  a,  fellow  servant,  had  regularly  been  made  in  the  ordi- 
Oaffney  v.  New  York  &  N.  E.  R.  Co.  nary  course  of  their  business  by  the  per- 
{ 1887 )  15  R.  I.  456,  7  Atl.  284.  sons    who    tended    the   machines,    there 

Where  a  deposit  of  sand  alongside  a  would  have  been  no  doubt  that  in  mak- 
railway  track  results  in  injury  to  a  ing  them  they  would  have  been  mere 
brakeman,  the  injury  is  regarded  as  be-  servants,  for  whose  negligence  the  mas- 
ing  due  to  the  act  of  a  mere  fellow  serv-  ter  would  not  be  liable,  and  to  whom, 
ant.  Robinson  v.  Houston  &  T.  C.  R.  if  competent,  he  could  trust  the  work 
Co.    (1877)    46  Tex.  540.  without  any  other  duty  than  to  furnish 

A  brakeman  who,  in  coupling  cars  in  them  proper  materials  and  appliances 
a  yard,  slips  on  a  pile  of  wet  ashes,  for  carrying  it  on.  The  only  ground 
dropped  from  a  locomotive  fire-box  and  for  doubt  arises  from  the  fact  that  the 
left  between  the  rails,  cannot  recover,  work  was  done  by  machinists  who  were 
Hughes  v.  Winona  £  St.  P.  R.  Co.  specially  employed  for  that  purpose. 
(1880)   27  Minn.  137,  6  N.  W.  553.  But  it  appears  that  there  was  work  to 

A  railway  company  which  has  em-  be  done  in  repairing  the  rolls  which 
ployed  a  competent  workman  to  keep  its  were  taken  out,  and  in  fitting  them  for 
track  in  order  is  not  liable  for  injuries  use  again,  which  could  not  be  done  by 
received  by  a  train  hand,  owing  to  its  ordinary  persons  who  were  only  taught 
defective  condition,  while  he  was  en-  to  tend  the  machines,  and  which  called 
gaged  in  coupling  cars.  Wood  v.  Ca-  for  the  employment  of  machinists.  So 
ncKtian  P.  R.  Go.  (1899)  6  B.  C.  561.         far  as  appears,  the  changing  of  the  rolls 

A  railway  company  is  not  liable  for  and  oiling  of  the  machines  was  a  simple 
the  death  of  a  brakeman  who  was  kind  of  work,  which  the  machine  ten- 
brushed  oflF  the  train  by  a  car  placed  by  ders  might  have  done  as  well  as  others, 
fellow  servants  on  a  side  track  in  dan-  We  are  of  opinion  that  these  changes 
gerous  proximity  to  the  main  track,  were  necessarily  involved  in  the  ordi- 
Hchaub    V.    Hannibal    &    St.   J.   R.    Co.    nary   use   of   the   machines,    and   could 

(1891)  106  Mo.  74,  16  S.  W.  924.  properly  be  left  to  competent  servants 
(b)  Displacement  of  guards  provided    as  a  part  of  their  work  of  managing  the 

for  dangerous  machinery. — The  negli-  machines,  that  called  for  no  attention 
gence  of  servants  charged  with  the  duty,  by  the  master  if  he  kept  the  workmen 
necessarily  involved  in  the  ordinary  use  properly  supplied  with  suitable  rolls 
of  machines,  of  oiling  the  same  and  and  other  necessary  articles." 
changing  the  rolls  operated  in  oonnec-  An  employer  cannot  be  held  liable  for 
tion  therewith,  in  failing  to  replace  the  the  negligence  of  a  coservant  in  displa- 
guard  over  the  gearing  after  oiling  it,  is  cing  a  plank  which  forms  part  of  the 
not  chargeable  to  the  master,  so  as  to  fence  by  which  dangerous  machinery  is 
render  him  liable  for  injuries  to  an-  protected,  in  accordance  with  the  provi- 
other  workman  employed  to  tend  the  sion  of  a  statute  requiring  such  pro- 
machine,  where  the  oiling  of  the  ma-  tection  to  be  furnished.  Honor  v.  Al- 
chinery  and  the  changing  of  the  rolls  brighton  (1880)  93  Pa.  475. 
required  no  special  skill  and  might  To  the  same  effect,  Pinsdorf  v.  E.  L. 
properly  have  been  intrusted  to  the  per-  Kellogg  &  Co.  ( 1905 )  108  App.  Div. 
son  injured.  Wosbigian  v.  Washburn  209,  95  N.  Y.  Supp.  617  (guard  rail 
d  M.  Mfg.  Co.  (1896)  167  Mass.  20,  44  removed  for  purpose  of  repairing  ma- 
N.  E.  1058.  The  court  said:  "The  men  chine,  and  not  replaced)  ;  McManus  v. 
who  tended  the  machines  were  not  ac-  St.  Regis  Paper  Co.  (1905)  107  App. 
customed  to  oil  them  and  change  the  Div.  29,  94  N.  Y.  Supp.  932  (similar 
rolls,  but  two  other  men  were  regularly  facts)  ;  Baltimore  &  0.  R.  Co.  v.  Brown 
employed  to  do  this.  Were  these  men  (1906)  76  C.  C.  A.  482,  146  Fed.  24 
doing  a  part  of  the  work  that  was  with-  ( iron  plate  used  as  skid  taken  away 
in  the  department  of  the  master,  whose  and  not  replaced). 
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But  a  master  who,  in  order  to  ren-  The  negligence  of  a  foreman  in  charge 
der  safe  a  dressing  room  for  employees  of  workmen  engaged  in  excavating  a 
through  which  runs  a  shaft,  incloses  it  trench,  in  continuing  to  drive  curbing 
in  a  box,  the  removal  of  which  is  not  timbers  into  the  ground  in  close  prox- 
required  in  the  daily  operation  of  the  imity  to  a  laborer,  after  discovering 
factory,  has  the  burden  of  keeping  the  that  they  were  throwing  off  splinters, 
box  in  place,  which  cannot  be  dele-  is  that  of  a  fellow  servant  of  the  labor- 
gated  to  an  employee.  Flynn  v.  Prince,  er,  whatever  may  be  his  relation  to  him 
G.  &  M.  Go.  (1908)  198  Mass.  224,  17  in  other  respects.  Friedrich  v.  St.  Paul 
L.R.A.{N.S.)   568,  84  N.  E.  321.  (1897)    68  Minn.  402,  71  N.  W.  387. 

(c)  Dangers  supervening  in  excava-  See,  however,  Kranz  v.  Long  Island  R. 
tion  work, — trenches,  mines,  quarries,  Co.  (1890)  123  N.  Y.  1,  20  Am.  St.  Eep. 
etc. —  (Contrast  cases  cited  in  §  1498,  716,  25  N.  E.  206,  §  1548,  note  1,  post. 
note  6,  ante.)  A  master  is  not  liable  Since  the  danger  that  a  bank  which 
where  a  foreman  or  other  employee  is  being  taken  down  in  a  gravel  pit  may 
whose  duty  it  is  to  see  that  the  sides  fall  at  any  moment  is  open  and  obvi- 
of  a  trench  are  properly  shored  and  ous,  and  the  servants  engaged  in  the 
braced,  either  fails  to  use,  or  uses  im-  work  have  ample  facilities  for  discover- 
properly  or  unskilfully,  the  materials  ing  and  removing  such  danger,  the  mas- 
provided  for  that  purpose,  and  causes  ter  may  fairly  be  allowed  to  impose  up- 
injury  to  other  servants  who  are  at  on  the  servants  themselves  the  duty  of 
work  in  the  trench.  Floyd  v.  Sugden  providing  against  such  an  occurrence. 
(1883)   134  Mass.  563.  Larsson    v.    McGlure     (1897)     95    Wis. 

In  Zeigler  v.  Day    (1877)    123  Mass.  533,    70   N.   W.   662.     The   court   said: 

152,  a  case  involving  similar  facts,  the  "The  present  case  does  not  seem  to  fall 

court  said:    "The  work  was  committed  within   the   rule  that  the  master  must 

to  the  supervision  of  a  skilful  and  com-  furnish  the   servant   a   reasonably   safe 

petent  superintendent;    it  required,  for  place   in  which  to   work,   inasmuch   as 

the  protection  of  the  men,  the  frequent  the    plaintiflF    and    his    fellow    servants 

use  of  temporary  structures,  the  loca-  practically  created  the  place  and  its  at- 

tion  and  erection  of  which,  as  the  dig-  tendant   perils   from   hour   to   hour,    in 

ging  progressed,  was  a  part  of  the  work  the  prosecution  of  their  labors ;  and  the 

in    which    the    superintendent    and    the  condition    was    constantly    shifting    by 

men   under    him   were   alike   employed,  reason  of  their  own  acts,  of  which,  as 

and  for  the  preparation  of  which,  as  in  well    as    their    probable    consequences, 

the  case  of  the  scaffold  of  the  mason  or  they  must  be  held  to  have  had  notice, 

carpenter,  the  master  is  not  liable,  un-  The  negligence,  if  any,  in  this  view  of 

less  there  is  something  to  show  that  he  the  case,  would  be  that  of  the  plaintiff 

assumed   it  as   a   duty,   independent  of  and  his  fellow  servants,  and  the  risk  of 

the  servant's  employment."  it  must  be  regarded  as  assumed  by  the 

To  the  same  effect  are  the  following  plaintiff  as  incident  to  his  employment; 

cases:     Duie    v.    LeuAston     (1891)     83  and,  in  any  view  that  may  be  taken  of 

Me.  211,  22  Atl.  112;  Durst  v.  Carnegie  the  case,  it  must  be  regarded  as  a  risk 

Steel  Co.    (1896)    173  Pa.   162,  33  Atl.  assumed  by  the  plaintiff  as  incident  to 

1102    (plaintiff  was  himself  excavating  his  employment." 

the  trench)  ;   Dwyer  v.  HicUer   (1891)  A  tunnel  in  a  mine  in  course  of  exca- 

43  N.  Y.  S.  R.  221,  16  N.  Y.  Supp.  814  vation  being  a  place  in  which  conditions 

(same   fact's);    Bergquist  v.   Minneapo-  are   constantly   changing  and   of  which 

lis   (1890)   42  Minn.  471,  44  N.  W.  530  the  furnishing  and  preparation  is  in  it- 

( plaintiff   was   laying   pipes)  ;    Laporte  self  part  of  the  work  the  employees  are 

v.  Cook  (1901)  22  R.  I.  554,  48  Atl.  798  required  to  perform  is  not  a  place  fur- 

( sides   of  trench   inadequately  shored),  nished    by    the    master    for    employees. 

It  is  error  to  refuse  an  instruction  to  within    the    spirit    of    those    decisions 

the    effect    that    the    sheet-piling    in    a  which  deny  the  right  of  the  master  to 

trench  was  a  detail  of  the  work,  and  delegate  to  a  servant  the  duty  of  pro- 

that    if  the  failure  of  the  foreman   in  viding  a  safe  place  for  his  employees, 

charge  to  use  such  piling  was  the  cause  Coal  d  Min.  Co.  v.  Clay   (Consolidated 

of  the  sides  of  the  trench  falling  in,  the  Goal  &   Min.   Co.  v.  Floyd    (1894)    51 

plaintiff  could  not  recover.     Oolden  v.  Ohio  St.  542,  25  L.E.A.  848,  38  N.  E. 

Sieghardt  (1898)   33  App.  Div.  161,  53  610. 

N,  Y.  Supp.  460.  As  to  the  inoiaents  or  means  of  exca- 
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vating  ore,  a  mine  owner  has  only  the 
duty  of  furnishing  competent  men,  and 
suitable  materials  for  the  use  of  those 
engaged  in  the  common  employment. 
Hence,  the  negligence  of  a  mine  fore- 
man in  having  too  large  a  space  mined 
before  preparing  to  set  the  supports  is 
that  of  a  fellow  servant  of  a  miner. 
Petaja  v.  Aurora  Iron  Min.  Co.  (1895) 
106  Mich.  469,  32  L.R.A.  438,  58  Am. 
St.  Rep.  505,  06  N.  W.  951,  affirming 
on  rehearing  106  Mich.  463,  32  L.R.A. 
435,  58  Am.  St.  Rep.  508,  64  N.  W.  335. 
The  court  said:  "It  is  apparent  that  if 
we  are  to  adhere  to  the  holding  that 
miners  and  trammers  are  fellow  serv- 
ants, and  that  the  shift  boss,  like  the 
foreman  of  a,  section  gang,  is  not  an 
exception,  there  can  be  no  theory  upon 
which  the  plaintiff  can  recover,  except 
that,  immediately  the  room  was  in 
readiness  for  timbers,  it  was  the  duty 
of  the  master  to  see  that  they  were 
properly  set  and  maintained.  And  it 
is  obvious  that  this  claim  must  be,  as  it 
is,  planted  upon  the  rule  that,  in  ap- 
propriate cases,  requires  the  master  to 
provide  a  safe  place.  The  operation  of 
mining,  in  this  and  similar  mines,  is  to 
sink  a  shaft,  and  from  the  shaft  start 
a  drift,  from  which  stopes  or  rooms  are 
excavated  across  the  vein,  from  the  low- 
er to  the  upper  or  hanging  wall.  It  is 
accomplished  by  caving  down  and 
'jemoving  the  ore.  It  is  manifest 
that  this  cannot  proceed  unless  the 
roof  is  supported  behind  the  min- 
ers, and  this  is  done  by  putting  up 
timbers  to  support  the  roof  until  the 
ore  shall  be  excavated  beyond.  It  is 
said  that,  when  the  room  has  been  ex- 
cavated sufficiently  large,  it  is  the  prac- 
tice to  cave  the  room  down  into  the 
mining  sets,  and  place  more  timbers  on 
top  of  the  first.  Now,  if  this  room  can 
properly  be  said  to  be  a  place  furnished 
to  the  servants  in  which  to  carry  on  the 
master's  business,  and  which  he  must, 
at  his  peril,  keep  in  reasonably  safe 
condition,  as  a  factory  or  warehouse, 
then  the  case  should  have  gone  to  the 
jury;  but,  if  it  is  not  such  a  place,  then 
it  falls  within  that  other  rule,  that  the 
duty  of  the  master  is  performed  by 
using  reasonable  care  in  furnishing  suit- 
able material  and  employing  capable 
and  efficient  men  to  do  the  work. 
.  .  .  As  we  understand  from  the 
brief  of  counsel  and  the  record, — and 
we  do  not  discover  a  denial  of  it, — 
this  stope  or  room  starts  from  a  drift 


at  or  near  what  is  called  the  'foot  wall,' 
which  is  the  bottom,  as  distinguished 
from  the  overlying  stratum  of  the  vein 
of  ore.  Both  foot  wall  and  top  wall  do- 
part  from  the  level,  and  dip  sharply,  so 
that,  in  running  the  stope  on  a  level,  it 
can  go  but  a  short  distance  until  the 
top  or  overhanging  wall  is  reached;  and 
then  the  operation  is  repeated  above  the 
lagging,  removing  the  lagging  and  cav- 
ing down  the  roof,  supporting  the  new 
roof  thus  formed  by  new  sets  placed 
upon  the  first.  Thus,  so  far  as  the  lag- 
ging is  concerned,  it  has  a  temporary 
use  merely  to  enable  the  miners  to  push 
the  breast  through  to  the  overhanging 
wall,  by  supporting  the  roof.  It  is  a 
part  of  the  operation  of  mining,  as 
much  as  a  blast  or  a  staging,  and  is  not 
a  part  of  the  permanent  structure." 

A  mine  owner  cannot  be  held  liable 
for  the  negligence  of  his  employees  in 
failing  to  prop  a  passage  securely. 
Stewart  v.  Coltness  Iron  Co.  (1877)  4 
Sc.  Sess.  Cas.  4th  series,  952. 

On  the  ground  that  "the  doctrine  that 
a  master  must  supply  a  safe  place  for 
the  servant  to  work  does  not  apply 
where  the  place  becomes  unsafe  during 
the  progress  of  the  work"  it  has  been 
held  that  a  mine  owner  is  not  liable 
for  the  negligence  of  a  servant  in  taking 
down  a  pillar  of  coal  which  supported 
the  roof  of  a  room.  Oleson  v.  Maple 
Grove  Coal  &  Min.  Co.  (1901)  115 
Iowa,  74,  87  N.  W.  736. 

The  case  is  for  the  jury,  where  the 
evidence  is  conflicting  as  to  whether  the 
plaintiflF,  a  miner,  was  making  his  own 
place  of  work.  Taylor  v.  Star  Goal  Co. 
(1899)  110  Iowa,  40,  81  N.  W.  249. 
As  to  respective  provinces  of  courts  and 
juries,  see,  generally,   §   1524,  ante. 

One  employed  by  the  manager  of  a 
mine  to  take  down  loose  slate  which  is 
liable  to  fall,  but  not  invested  with  any 
greater  authority  than  any  other  labor- 
er, is  not  a  vice  principal  while  so  en- 
gaged, but  is  a  fellow  servant  with  the 
miners.  Fosiurg  v.  Phillips  Fuel  Go. 
(1894)   93  Iowa,  54,  61  N.  W.  400. 

A  workman  employed  in  a  quarry  in 
which,  by  reason  of  the  constant  re- 
moval of  stone  therefrom  in  the  course 
of  its  operation  by  himself  and  his  fel- 
low servants,  the  conditions  and  sur- 
roundings are  constantly  changing,  as- 
sumes the  risk  of  the  place  becoming 
unsafe,  and  cannot  recover  for  an  injury 
due  to  the  falling  of  a  mass  of  stone 
loosened  by  succeeding  blasts.     Mielke 
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V.  Chicago  £  N.  W.  R.  Co.  (1899)  103 
Wis.  1,  74  Am.  St.  Rep.  834,  79  N.  W. 
22. 

The  removal  of  loose  rocks  from  the 
edge  of  a  cliff  to  which  they  have  been 
thrown  in  the  course  of  the  work  in  a 
quarry  is  a  mere  detail  of  the  work,  and 
the  employer  is  not  liable  to  a  workman 
who,  while  working  underneath  the  cliff, 
is  struck  by  a  piece  of  that  rock,  owing 
to  the  negligence  of  the  foreman.  Di 
Vito  V.  Grage  (1901)  165  N.  Y.  378, 
59  N.  E.  141,  reversing  (1898)  35  App. 
Div.  155,  55  N.  Y.  Supp.  64. 

Compare  also  the  oases  cited  in 
^  1540,  note  1,  subd.   (a),  anfe. 

(d)  Dangers  arising  from  the  chaiv- 
gvng  condition  of  'buildings  and,  other 
structures  while  in  course  of  erection 
or  repair. — The  fact  that  a  master  failed 
to  comply  with  a  request  by  an  em- 
ployee for  material  to  make  a  new  floor 
in  one  piece,  to  replace  a  section  of 
floor  which  it  had  been  necessary  to  fre- 
quently remove  and  replace,  does  not 
render  him  liable  to  a  fellow  servant 
of  such  employee  for  injuries  due  to  the 
fact  that  such  employee,  in  replacing 
the  old  floor  without  instructions  to  do 
so,  failed  to  nail  down  the  boards, 
where,  had  that  been  done,  the  floor 
would  have  been  entirely  safe.  Nemier 
V.  Biter  (1897)  179  Pa.  557,  36  Atl. 
335. 

The  owner  of  a  steam  propeller  is 
not  liable  for  an  accident  to  an  em- 
ployee engaged  in  painting  the  iron 
floor,  caused  by  the  fall  of  a  section  of 
a  plank  floor  which  had  been  safely 
placed  on  end,  but  which  was  rendered 
unsafe  after  the  commencement  of  the 
work,  owing  to  the  fact  that  fellow 
servants  removed  other  sections  which 
helped  to  support  it.  Smith  v.  Em/pire 
Transp.  Co.  (1895)  89  Hun,  588,  35  N. 
Y.  Supp.  534. 

In  Armour  v.  Hahn  (1884)  111  U.  S. 
313,  28  L.  ed.  440,  4  Sup.  Ct.  Eep.  455, 
the  plaintiff,  a  man  of  full  age,  was, 
with  one  of  his  comrades,  directed  by 
their  foreman  to  push  a  joist  out  on  the 
sticks  of  timber  projecting  from  a  wall 
in  course  of  erection.  The  usual  course, 
as  he  himself  testified,  was  to  put  the 
timber  in,  and  leave  it  in  that  way  tem- 
porarily, and  afterwards  build  the  wall 
up  over  it.  The  court  said:  "If  it 
[the  stick  of  timber]  was,  at  the  time, 
insecure,  it  was  either  by  reason  of  the 
risks  ordinarily  incident  to  the  state  of 
things  in  the  unfinished  condition  of  the 


building,  or  else  by  reason  of  some  neg- 
ligence of  one  of  the  carpenters  or  brick- 
layers, all  of  whom  were  employed  and 
paid  by  the  same  master,  and  were 
working  in  the  course  of  their  employ- 
ment at  the  same  place  and  time,  with 
an  immediate  common  object, — the  erec- 
tion of  the  building, — and  therefore, 
within  the  strictest  limits  of  the  rule 
of  law  upon  the  subject,  fellow  serv- 
ants." 

The  selection  of  sound  beams  out  of 
a  sufficient  quantity  of  proper  and  suit- 
able material  furnished  by  an  employer 
for  the  erection  of  a  structure  is  the 
duty  of  the  fellow  servants  of  one  em- 
ployed on  such  structure,  instead  of  the 
duty  of  the  master.  Hence,  there  can 
be  no  recovery  where  an  employee  is  in- 
jured by  the  breaking  of  a  cross-beam 
upon  which  he  was  sitting  while  en- 
gaged in  work,  where  such  beam  forms 
part  of  the  structure  on  which  he  was 
at  work.  Stourbridge  v.  Brooklyn  City 
R.  Co.  (1896)  9  App.  Div.  129,  41  N. 
Y.  Supp.  128.  There  the  master  pro- 
cured the  timber  for  a  structure  from 
a  reputable  dealer,  and  a  "lot"  or  quan- 
tity of  it  was  good,  but  some  of  the 
sticks  were  found  defective,  or  with 
curls  in  them.  It  was  therefore  neces- 
sary to  test  the  timber,  so  that  knots  or 
curls  should  be  cut  off  or  rejected.  With 
respect  to  this  test,  the  court  said: 
"We  think  that  the  master  discharged 
its  duty  when  it  supplied  a  sufficient 
quantity  of  proper  and  suitable  ma- 
terial; that  the  choice  of  material,  the 
selection  of  sound  beams,  the  rejection 
of  such  beams  or  parts  as  were  defect- 
ive, work  necessarily  involved  in  the 
erection  of  structures  of  wood,  were  de- 
tails of  the  work,  and  strictly  the  duty 
of  the  fellow  servants.  .  .  .  It  is 
here  that  the  vital  distinction  occurs 
between  the  question  of  a  place  to  work 
and  that  of  a  part  of  the  work  itself; 
a  question  of  liability  to  employees  who 
might  use  the  structure  when  built  and 
the  liability  to  those  engaged  in  build- 
ing it.  It  may  well  be  that,  after  the 
construction  of  the  trolley  carrier,  the 
defendant  would  be  liable  to  any  line- 
man who  might  be  injured  from  its  de- 
fective condition ;  whether  occasioned  by 
the  negligence  of  the  employees  who  put 
up  the  structure  or  those  who  selected 
the  materials.  Such  rule  does  not  apply 
to  the  plaintiff."  Discussing  thle  conten- 
tion of  the  plaintiff  that  the  case  fell 
within  the  principal  that  a  master  is 
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bound  to  furnish  a  reasonably  safe  place  cution  of  which  all  the  workmen  are 
for  his  servants  to  work,  the  court  said:  engaged.  If  the  first,  the  master  is 
"If  this  rule  is  applicable  to  the  pres-  liable  even  though  the  negligence  is 
cnt  case,  then  it  would  follow  that,  for  that  of  a  servant,  because  the  duty 
the  negligence  of  any  servants  to  whom  is  that  of  the  master;  if  the  second,  it 
the  master  had  committed  the  duty  of  is  the  negligence  of  a  coservant  and  the 
providing  a  safe  place,  the  master  him-  master  is  not  liable  for  it.  If  the  work- 
self  would  be  liable.  I  think,  however,  man  who  placed  the  beams  on  the 
that  this  is  not  the  case  of  a  'place'  flanges  of  the  elevated  railroad  had  been 
within  the  meaning  of  the  rule.  As  negligent,  and  improperly  fastened 
stated  in  Butler  v.  Townsend  (1891)  them,  and  from  this  cause  the  accident 
126  N.  Y.  105,  26  N.  E.  1017,  doubtless,  to  the  plaintiff's  intestate  had  occurred, 
in  one  sense  of  the  term,  the  employee  and  if  the  case  is  one  of  a  safe  place, 
must  always  be  in  some  place,  and  the  defendant  would  have  been  liable, 
doubtless,  also,  the  place,  in  a  certain  Still,  I  think  such  a  proposition  would 
sense,  is  not  safe  if  an  accident  occurs  hardly  be  contended  for.  Would  it  not 
there.  But  the  rule  that  the  master  be  clear  that  it  was  the  negligence  of  a 
must  provide  a  safe  place  for  work  fellow  workman?  It  is  also  clear  from 
only  applies  where  the  work  and  the  the  same  reasoning  that  the  beam  was 
place  are  not  connected;  where  the  work  not  an  appliance  the  furnishing  of 
is  not  in  the  construction  of  the  place, —  which  was  the  master's  duty." 
as  in  the  case  of  a  mill,  a  factory,  mine,  To  the  same  effect  is  Callan  v.  Bull 
ship,  well,  etc.  In  the  present  case  the  (1896)  113  Cal.  593,  45  Pac.  1017, 
cross-beam  was  not  furnished  for  the  where  a  laborer  was  injured  owing  to 
purpose  of  providing  the  plaintiff  a  the  insufiicient  strength  of  one  of  the 
place  to  work,  but  as  a  part  of  the  caps  of  a  jetty  in  course  of  construc- 
structure  which  he  and  the  other  work-  tion.  It  was  contended  by  the  plaintiff^ 
men  were  engaged  in  erecting.  The  de-  that,  in  neglecting  to  provide  a  cap  of 
fendant  might  have  provided  a  beam  of  sufficient  strength  to  support  the  mat 
such  dimensions  as  to  have  been  wholly  upon  which  he  was  working  at  the  time 
unable  to  sustain  the  plaintiff's  weight;  of  his  injury,  the  defendant  failed  to 
yet,  if  good  in  its  character  and  suf-  comply  with  the  non-delegable  duty  to 
ficient  for  the  purpose  intended,  there  provide  a  safe  place  of  work.  After 
could  have  been  no  liability  on  the  part  laying  down  the  general  principles  al- 
of  the  defendant  for  that  reason  alone,  ready  quoted  ( §  1545,  note  1,  post ) ,  the- 
I  do  not  mean  to  say  that  the  defend-  court  proceeded  thus:  "The  work  upon 
ant  owed  no  duty  to  its  workmen  in  the  which  the  plaintiff  was  employed  in  the 
premises.  If  there  was  a  latent  danger  present  case  was  to  construct  a  jetty 
of  which  it  had  knowledge,  it  should  extending  from  the  shore  several  thous- 
have  apprised  the  workmen.  But  the  and  feet  out  into  the  waters  of  the  bay., 
distinction  I  seek  to  impress  is  that  Manifestly,  the  place  at  which  the  work 
here  the  beam  was  a  part  of  the  struc-  was  to  be  done  was  not  provided  by  the- 
i-ure,  the  common  work  upon  which  all  defendant;  nor  can  it  be  said  that  dif- 
the  employees  were  employed,  and  the  ferent  portions  of  the  work  in  which  the 
use  of  it  by  the  deceased  for  support  laborers  might  be  engaged  as  it  pro- 
the  mere  incident.  In  the  case  of  near-  gressed  was  the  'place'  furnished  by 
ly  all  buildings  or  structures  it  is  the  their  employer,  within  the  meaning  of 
common  practice  to  use  the  part  of  the  the  above  rule,  or  that  the  bent  or 
structure  that  may  at  the  time  be  erect-  trestle,  from  which  was  suspended  the 
ed  as  a  means  to  enable  the  workmen  mat  on  which  the  plaintiff  was  at  work 
to  obtain  positions  from  which  to  prose-  at  the  time  of  his  injury,  was  one  of 
cute  the  remaining  work.  It  makes  a  the  appliances  to  be  furnished  by  the 
vast  difference  in  the  question  of  the  defendant.  On  the  contrary,  the  making 
liability  of  the  master  whether,  when  a  of  this  bent  was  a  part  of  the  work  to- 
servant  meets  with  an  accident  from  a  be  done  by  the  laborers  themselves  in 
defect  in  the  previous  work,  occurring  the  construction  of  the  jetty,  and  the 
through  the  negligence  of  a  servant  en-  bent  was  in  fact  made  by  them  out  of 
caged  in  its  construction,  the  negligence  materials  furnished  by  the  defendant." 
is  to  be  deemed  as  arising  from  a  failure  If  the  appliance  is  furnished  by  the 
to  provide  a  safe  place,  or  as  negligence  master  for  the  purpose  of  enabling  the 
in  the  general  enterprise,  in  the  prose-  servants  to  perform  the  work  in  which 
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1544.  [613]  Negligence  in  failing  to  adjust  or  secure  instrumen- 
talities or  their  parts  while  in  use.— Another  group  of  cases  may  be 
conveniently  referred  to  the  principle  that  "the  duty  of  the  master  to 
see  to  it  that  the  machinery  furnished  for  the  tise  of  his  servants  is  rea- 
sonably safe  does  not  extend  so  far  as  to  require  him  to  attend  to  the 
proper  regulation  of  those  parts  which  necessarily  have  to  be  adjusted 
in  the  course  of  the  use  and  with  regard  to  the  particular  work  to  be 
done,  and  the  adjustment  of  which  is  incident  to  the  ordinary  use  of 
the  machine."  ^  It  will  be  observed,  however,  that,  as  regards  the 
facts  stated,  many  of  the  cases  cited  below  approach  quite  closely  to 
those  which  are  reviewed  in  the  two  next  sections,  while  others  might, 
perhaps,  with  equal  propriety  be  associated  with  the  decisions  which 
treat  the  duty  of  maintenance  as  delegable.     See  subtitle  D.,  post.^ 


they  are  to  be  engaged,  he  is  required 
to  see  that  it  shall  be  reasonably  safe 
for  that  purpose;  but,  if  the  prepara- 
tion of  that  appliance  is  a  part  of  the 
work  which  the  servant  is  required  to 
perform,  the  master  is  not  liable  for 
any  defect  in  its  preparation.  The  rule 
does  not  apply  to  a  case  where  several 
persons  are  employed  to  do  certain 
work,  and  by  the  contract  of  employ- 
ment, either  express  or  implied,  the  em- 
ployees are  to  adjust  the  appliances  by 
which  the  work  is  to  be  done. 

The  owner  of  a  building  upon  which 
extensive  repairs  are  being  made  is  not 
liable  for  an  injury  to  an  employee, 
caused  by  stepping  upon  a  roof  board 
which  is  laid  in  place  on  the  roof,  but 
which  has  not  been  nailed  down.  Rich- 
ardson v.  Anglo-American  Provision  Co. 
(1897)    72  111.  App.  77. 

(e)  Dangers  incident  to  the  demoli- 
tion of  buildings. — An  employer  of  a 
gang  of  men  engaged  in  taking  down  a 
building  is  not  liable  for  an  accident 
caused  by  the  tipping  up  of  a  joist  from 
which  the  support  at  one  end  had  been 
removed.  Clark  \.  Liston  (1894)  54  111. 
App.  578.  The  court  said:  "In  the 
destruction  of  a  building  there  is  not  an 
attempt  or  obligation  to  make  it  or  any 
part  thereof  secure;  on  the  contrary, 
the  work  of  removal  is  one  in  which,  in 
turn,  each  part  of  the  structure  is  ren- 
dered insecure ;  this,  every  workman  un- 
derstands." 

lEicheler  v.  Eanggi  (1889)  40  Minn. 
263,  41  N.  W.  975.  And  see  Lone  Star 
Brewing  Co.  v.  Willie  (1908)  52  Tex. 
Civ.  App.  550,  114  S.  W.  186. 


2  The  negligence  of  a  fellow  servant 
on  one  occasion  in  failing  to  readjust 
the  cylinders  of  a  machine  after  oiling 
it  cannot  be  imputed  to  the  master, 
where  he  was  competent  when  selected. 
Bjbjian  v.  Woonsocket  Rubier  Co. 
(1895)  164  Mass.  214,  41  N.  E.  265. 
The  ground  of  the  decision  was  that 
"the  oiling  of  the  machine  is  one  of 
the  daily  matters  regularly  incident  to 
its  ordinary  use,  which  must  be  intrust- 
ed to  servants."  This  case  was  fol- 
lowed in  Wosbigian  v.  Washburn  &  M. 
Mfg.  Co.  (1896)  167  Mass.  20,  44  N. 
E.  1058.  See  §  1543,  note  1,  subd.  (b.), 
ante. 

The  change  of  rollers  in  a  feed  mill 
for  those  that  are  sharper  is  a  mere  de- 
tail of  work.  Frazee  v.  Stott  (1899) 
120  Mich.  624,  79  N.  W.  896. 

The  master  is  not  liable  for  the  fail- 
ure of  a  servant  to  place  properly  a 
"snatch  block"  to  support  a  windlass. 
McQueen  v.  DeloAjcare,  L.  &  W.  R.  Co. 
(1905)  102  App.  Div.  195,  92  N.  Y. 
Supp.  585. 

A  servant  engaged  in  repairing  belts 
cannot  recover  for  the  failure  of  the 
foreman  to  adjust  properly  a  clamp  on 
one  end  of  the  belt.  Standard  Pot- 
tery Co.  v.  Moudy  (1905)  35  Ind.  App. 
427,  73  N.  E.  188,  motion  for  transfer 
to  supreme  court  denied  in  (1905)  164 
Ind.  656,  74  N.  E.  242. 

A  machine  manufacturing  company 
is  not  liable  for  injuries  sustained  by 
an  employee  by  the  falling  upon  him  of 
a  section  of  a  heavy  condenser,  caused 
by  the  failure  of  himself  and  his  coem- 
ployees  to  retain  wooden  braces  between 
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the  various  sections  until  the  complete 
removal  of  a  header,  raised  at  the  ends 
of  the  several  sections  on  one  aide  by 
a  crane  and  taclde,  and  then  coupled  or 
bolted  to  each  of  the  sections,  although 
if  a  bolt  wliich  he  was  engaged  in  driv- 
ing out  had  been  put  in  in  a  different 
manner  by  the  foreman  the  injury  would 
not  have  ensued.  Kliegel  v.  Weisel  & 
F.  Mig.  Co.  (1893)  84  Wis.  148,  53  N. 
W.  1119. 

A  foreman  in  a  mine  whose  duty  it  is 
to  employ  and  discharge  workmen,  di- 
rect them  in  their  work,  look  after  the 
machinery,  and  direct  when  it  shall 
run,  is  a  fellow  servant  with  a  workman 
employed  by  him  while  the  two  are 
cleaning  the  sprocket  wheels  used  in 
running  an  elevator  in  such  depart- 
ment; and  the  employer  is  not  liable  for 
an  injury  to  such  workman  by  the  neg- 
ligence of  the  foreman,  caused  by  the 
failure  of  the  latter  to  detach  endless 
chains  used  in  running  the  elevator,  as 
it  was  his  duty  to  do.  New  Pittsburgh 
Coal  d  Coke  Co.  v.  Peterson  (1896)  14 
Ind.  App.  634,  43  N.  E.  270. 

An  employer  is  not  liable  for  an  in- 
jury resulting  from  a  defective  block 
and  hook  selected  from  a  number  avail- 
able and  arranged  by  a  fellow  servant 
as  "a  temporary  incident  of  a  particu- 
lar job."  Harnois  v.  Gutting  (1899) 
174  Mass.  398,  54  N.  E.  842. 

A  servant  cannot  recover  for  an  in- 
jury caused  by  the  negligence  of  a  fel- 
low servant  in  setting  him  to  work  on  a 
movable  platform  without  securely  fas- 
tening it.  Howard  v.  Hood  (1892)  155 
Mass.  391,  29  N.  E.  630. 

Employees  engaged  in  loading  or  un- 
loading coal  are  coservants  of  each 
other  as  regards  negligence  in  the  spli- 
cing of  pieces  of  rope  upon  buckets  in 
which  coal  is  hoisted,  for  the  purpose 
of  pulling  the  buckets  toward  the  dump- 
ers. Ryan  v.  Smith  (1898)  29  C.  C.  A. 
427,  56  U.  S.  App.  604,  85  Fed.  758. 

The  task  of  setting  up  or  rigging  ap- 
pliances for  stevedores  and  safely  main- 
taining them  is  a  part  of  the  duty  of 
the  fellow  employees  of  a  stevedore  who 
is  injured  thereby,  where  they  are  all 
under  the  charge  of  a  foreman,  who  di- 
rects several  of  them  to  rig  the  vessel. 
Burns  v.  Bennett  (1896)  —  Gal.  — ,  44 
Pae.  1068,  reiterating  opinion  on  for- 
mer appeal  (1893)  99  Cal.  363,  33  Pac. 
916. 

"Properly  to  use  pulleys,  blocks, 
ropes,  and  other  ordinary  tools  and  ap- 


pliances which  have  been  furnished  by 
a  master  to  the  woi-kmen  employed  up- 
on a  derrick  is  a  part  of  the  duty  of 
the  workmen.  It  is  incidental  to  the 
management  and  use  of  the  derrick.  In 
working  with  a  derrick  the  foreman  and 
his  assistants  are  fellow  servants,  and 
the  master  is  not  responsible  to  any  one 
of  them  for  the  negligence  of  any  other 
in  the  use  of  the  materials  and  imple- 
ments which  the  master  has  supplied." 
McKinnon  v.  Noroross  ( 1889 )  148 
Mass.  533,  3  L.R.A.  320,  20  N.  E.  183. 

The  work  of  putting  together  and  set- 
ting up  a  movable  derrick  in  such  posi- 
tions as  may  be  required  is  a  duty 
which  may  rightfully  be  committed  to 
the  servants  themselves.  Kelley  v. 
Jutte  &  F.  Co.  (1900)  44  C.  C.  A.  274, 
104  Fed.  955. 

Where  the  moving,  adjusting,  and  se- 
curing of  a  derrick  is  one  of  the  regular 
duties  of  workmen,  any  negligence  in 
the  manner  or  place  of  putting  down  a 
post  to  which  one  of  the  guy  ropes  is 
fastened  is  their  own  negligence  or  that 
of  the  superintendent,  and  the  latter  is 
a  mere  fellow  servant  of  the  workmen 
in  securing  the  post.  McOinty  v.  Athol 
Reservoir  Go.  (1892)  155  Mass.  183,  29 
N.  E.  510.  And  see  Fraser  v.  Blanch- 
ard  <&  Crowley  (1909)  83  Vt.  136,  73 
Atl.  995. 

The  omission  of  workmen  to  fasten  a 
guy  rope  of  a  properly  constructed  der- 
rick which  is  in  process  of  being  moved 
is  negligence  which  cannot  be  imputed 
to  the  master.  Marvin  v.  Muller 
(1881)   25  Hun,  163. 

An  employer  who  furnishes  with  all 
the  necessary  appliances  a  derrick  in- 
tended for  use  in  different  parts  of  a 
building  in  the  process  of  its  construc- 
tion does  not  owe  to  his  employees  the 
duty  of  properly  setting  up  and  sup- 
porting it  at  each  place  where  it  may 
be  required.  Kennedy  v.  Jackson  & 
Agri.  Iron  Works  (1895)  12  Misc.  336, 
33  N.  Y.  Supp.  630. 

An  employer  is  not  liable  for  an  in- 
jury resulting  from  the  fall  of  a  derrick 
occasioned  by  the  abaeftce  of  a  check 
rope  which  a  coservant  in  charge  had 
forgotten  to  attach  thereto.  Jenkinson 
V.  Carlin  (1894)  10  Misc.  22,  30  N.  Y. 
Supp.  530. 

In  one  New  York  case  it  was  held 
that  the  owner  of  a  derrick  was  liable 
where  a  workman  was  injured  by  its 
defective  rigging,  the  ropes  having  be- 
come  stretched  by   rain   the   night   be- 
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fore    the    accident,    the    starting   being  fit  for  use,  before  he  went  to  work.    On 

superintended  by  the  foreman  who  had  the  contrary,  it  was  what  the  foreman, 

■charge     of     it.       Courtney    v.     Cornell  Brooks,  with  his  gang  of  men,  including 

(1883)    17  Jones  &  S.  286.     Sedgwick,  the   plaintiflF,   was  employed  to   do,  to 

■Ch.  J.,  dissented  on  the  ground  that  the  take  the  materials  of  stone  and  wood, 

plaintiff  "accepted  the  risk  that  would  and  all  other  appliances,  and  build  the 

be    involved    in    arranging   the    derrick  piers,    construct    the    tank,    frame    the 

and    its    several    attachments   from    oc-  bents,  adjust  the  machinery,  and  hoist 

■casion   to   occasion."     This   view   seems  the  bents  to  their  proper  position.     All 

more  in  harmony  with  the  later  cases.  this  labor  was  necessarily  involved  in 

An   employee   injured   by   the   falling  what  they   undertook   to  do   and  were 

of  a  derrick  on  account  of  the  neglect  paid  for  doing.     It  is  unsound  reason- 

of  a  fellow  servant  to  fasten  a  guy  rope  ing  to  compare  this  hoisting  apparatus 

cannot  recover  of  the  master,  who  had  to  a  steam  engine,  a  railroad  car,  or  to 

cautioned  the   man   never   to   let   go   a  some  machine  which  is  all  adjusted  so 

guy  rope  after  it  was  untied  until  it  that  its   sufficiency  can  be  ascertained 

had  been  tied  again.     'Neilson  v.  Gilbert  before  the  servant  is  called  upon  to  use 

(1885)  69  Iowa,  691,  23  N.  W.  666   (all  it.     Here  the  materials  had  to  be  pre- 

the  negligent  acts  antecedent  to  that  of  pared  and  put  together,  frames  made, 

untying  the  guy  rope  and  leaving  it  un-  and     hoisting     apparatus      adjusted — 

secured  held  to  be  remote  causes  of  the  which  included  the  setting  of  the  anchor 

.accident).  post — ^by  the  men  themselves;    and,   to 

In  Pesehel  v.  Chicago,  M.  &  St.  P.  B.  "se  the  forcible  and  pertinent  language 

€o.    (1885)   62  Wis.  338,  21  N.  W.  269,  of  defendant's  attorneys  on  this  point, 

the  apparatus  used  for  raising  a  part  if   placing  the   post   in  the   ground,   in 

of  the  framework  for  a  water  tank  con-  this  particular  case,  was  a  duty  which 

sisted  of  a  windlass  crab,  tackle  blocks,  the  master  owed  to  the  servant,  then 

ropes,   the   tank   itself,   and   an   anchor  in  doing  work  of  this  kind  the  rule  as 

post   set   in   the   ground,   the   whole   of  to  nonliability  for  the  negligent  acts  of 

-these  being  placed  in  position  and  ad-  fellow    servants    would    be    practically 

justed  under  the  direction  of  the  fore-  nullified.     If,  in  the  adjustment  of  this 

man.     The  plaintiff,  a  mason  employed  machinery,    a   pulley,    although   perfect 

-with  other  masons,  carpenters,  and  sec-  in  itself,  had  been  improperly  placed  or 

tion  men  in  the  erection  of  the  tank,  secured;    if  the   anchor   rope,   although 

was  injured  by  the  fall  of  the  frame-  proper  and  sufficient  in  itself,  had  been 

•work,  owing  to  the  fact  that  the  anchor  insecurely  tied  to  the  post  and  slipped 

post   was   not   set   deep  enough   in   the  therefrom;  if  one  of  the  men,  furnished 

ground.  with  a  proper  crowbar,  had  negligently 

A   verdict   for  the   plaintiff  was   set  held  it  at  the  foot  of  the  bent;  if  the 

aside  for  reasons  explained  as  follows:  framework  made  by  the  men  themselves. 

The  court  said:   "The  stress  of  the  ar-  ^  the  shape  of  timbers  underneath  the 

gument  is  to  bring  the  case  within  the  bents  and  upon  which  they  rested,  had 

fule  which  charges  the  master  with  the  been  improperly  made,— the  logic  of  the 

duty  of  supplying  the  servant  with  rea-  position    of    plaintiff's    counsel    would 

sonably    safe    and    suitable    machinery  make  the  master  liable  in  all  the  cases 

and  appliances  to  do  his  work.    But,  as  supposed  for  an  injury  caused  by  such 

I  have  said,  I  see  no  sufficient  reason  negligence  of  a  fellow  servant.    This  is, 

for  saying  the  defendant  was  under  ob-  indeed,   extending   the   liability   of   the 

ligation  to  furnish  the  men  employed  to  master  further  than  the  adjudications 

€rect  the  water  tank  and  windmill  with  gf  this  court  have  carried  it,  and  fur- 

a  machine  or  instrumentality  for  rais-  jjjgj.  ^han  the  law  will  warrant." 

ing  the  bents   in  a  complete  condition  y^^^.^  ^    j^^^  ^f  j^^„  ^^^  ^^  ^  ^^^^^^ 

ready  for  use.     There  is  no  claim  that  ^^^^^J  ^^    ^    ^^^^^    ^.^^ 

the   materials   and  appl^nces  provided  ^^               ^^    ^^^^^^ 

were  not  suitable  and  suflicient  tor  tlie  ■                    .              i,  „    xi,  j.  -c  j.i_ 

purpose  intended.     They  were  in  a  de-  ^^^ere  the  evidence  shows  that  if  there 

tached    condition,    and   necessarily   had  was  any  negligence  it  was  that  of  the 

to  be  adjusted  on  the  ground;  but  the  foreman   of  the  lathe   in   not   securing 

defendant    did    not    contract    with   the  the   weight,   and  that  this  weight  was 

plaintiff  that  these  various   appliances  us  safe  as   any  other  piece  of  iron  if 

should  be   adjusted   and   put  m   order,  it   had   been   properly   secured.     Faber 
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V.  Carlisle  Mfg.  Co.  (1889)126  Pa.  387, 
17   Atl.   621. 

An  employee  cannot  recover  for  in- 
juries which,  upon  the  evidence,  could 
have  been  occasioned  only  by  the  loos- 
ening of  a  button  upon  a  carding  ma- 
chine, owing  to  the  neglect  of  a  fellow 
servant  to  tighten  a  screw.  Smith  v. 
Lmoell  Mfg.  Co.  (1878)   124  Mass.  114. 

A  foreman  superintending  the  con- 
struction of  a  bridge  acts  as  a  mere 
servant  in  choosing  the  method  of  fas- 
tening the  tackle  employed.  XJlrioh  v. 
'New  York  C.  £  H.  R.  Co.  (1898)  25 
App.  Div.  465,  51  N.  Y.  Supp.  5. 

A  master  is  not  liable  for  the  negli- 
gence of  a  fellow  servant  in  so  placing 
a  suitable  rope  as  to  be  cut  and  weak- 
ened unnecessarily.  Prescott  v.  Ball 
Engine  Co.  (1896)  176  Pa.  459,  53  Am. 
St.  Rep.  683,  35  Atl.  224. 

Putting  a  gangplank  into  position  for 
the  purpose  of  loading  a  heavy  piece  of 
machinery  in  a  railway  car  is  the  func- 
tion of  a  mere  servant.  Trimble  v. 
Whitin  Mach.  Works  (1898)  172  Mass. 
150,  51  N.  E.  463. 

A  master,  not  being  responsible  for 
the  arrangement  of  materials  for  tem- 
porary purposes,  is  not  bound  to  indem- 
nify a  member  of  a  shipping  gang  for 
defects  in  the  construction  of  skids  on 
which  such  gang  is  moving  iron  beams, 
where  the  materials  have  been  selected 
and  the  skids  built  by  such  gang  under 
general  orders  from  the  master,  not 
limiting  the  materials  or  mode  of  con- 
struction. Cunningham  v.  Ft.  Pitt 
Bridge  Works  (1901)  197  Pa.  625,  47 
Atl.  846. 

An  employee  engaged  in  unloading  a 
spar  from  a  scow  cannot  recover  for  in- 
juries due  to  the  fact  that  a  skid  over 
which  the  spar  was  being  hauled,  and 
which  had  been  placed  by  the  workmen 
themselves,  flew  up  and  struck  him. 
Liermann  v.  Milwaukee  Dry-Dock  Co. 
(1901)    110   Wis.   599,   86   N.   W.   182. 

Other  cases  which  proceed  upon  the 
theory  that  an  employer  is  not  liable 
for  injuries  caused  by  the  failure  of  a 
fellow  servant  to  adjust  or  fasten  prop- 
erly a  plank,  or  other  similar  appli- 
ance, which  was  being  used  as  a  tempo- 
rary bridge  for  the  passage  of  the  work- 
men themselves,  or  for  the  purpose  of 
transferring  goods  from  one  place  to 
another,  are  the  following:  The  Islands 
(1886)  28  Fed.  478  (here  it  was  shown 
that  the  usual  practice  preferred  by  the 


workmen  themselves  was  not  to  tie  the 
skid)  ;  Hudson  v.  Ocean  S.  8.  Co. 
(1888)  110  N.  Y.  625,  17  N.  E.  342; 
McCampbell  v.  Cunard  S.  8.  Co.  (1895) 
144  N.  Y.  552,  39  N.  E.  637  (some 
stress  was  laid  on  the  fact  that  the  ap- 
pliance— a  skid — was  of  simple  con- 
struction, but  this  factor  is  not  mate- 
rial, as  is  shown  by  the  authorities  here 
referred  to)  ;  Dimer  v.  Ball  (1897)  21 
Misc.  452,  47  N.  Y.  Supp.  630,  revers- 
ing (1897)  20  Misc.  677,  46  N.  Y.  Supp. 
533;  Conway  v.  New  York  C.  &  H.  R. 
R.  Co.  (1895)  13  Misc.  53,  34  N.  Y. 
Supp.  113,  reversing  (1895)  11  Misc. 
641,  32  N.  Y.  Supp.  921;  O'Connor  v. 
Ball  (1900)  52  App.  Div.  428,  65  N.  Y. 
Supp.  136. 

An  employer  of  longshoremen  is  not 
liable  for  the  death  of  one  of  them  re- 
sulting from  the  failure  to  lay  the 
usual  planks  about  the  platform  or 
"stool"  on  which  they  stand  in  per- 
forming their  work  of  lowering  mer- 
chandise into  the  hold  of  the  vessel, 
where  it  is  customary  for  them  to  lay 
such  plank,  and  is  not  the  duty  of  the 
master.  Bogan  v.  Smith  (1891)  125 
N.  Y.  774,  26  N.  E.  742. 

An  employer  is  not  liable  for  defects 
in  it  "trussed  plank,"  a  temporary  con- 
trivance constructed  out  of  materials 
selected  by  the  workmen  themselves 
while  fitting  a  roof  on  a  building.  Key- 
stone Bridge  Co.  v.  Newberry  (1881)  96 
Pa.  246,  42  Am.  Rep.  543  (plank  gave 
way  while  a  rafter  was  being  carried 
across  it) . 

No  action  can  be  maintained  where  a 
servant  was  injured  by  a  casting  which 
fell  out  of  a  truck,  owing  to  the  fact 
that  the  wheels  of  the  truck  pressed 
downward  the  end  of  a  plank  laid  by 
himself  and  a  fellow  servant  across  a 
soft  piece  of  ground.  ShanJce  v.  United 
States  Beater  Co.  (1900)  125  Mich. 
346,  84  N.  W.  283. 

A  master  is  not  liable  where  a  coserv- 
ant  of  the  injured  person  caused  the  in- 
jury by  improperly  setting  a  ladder. 
IVcka  V.  Burlington,  C.  R.  &  N.  R.  Co 
(1896)  100  Iowa,  205,  69  N.  W.  422. 
Or  by  insecurely  fastening  it.  Quirm 
V.  Fish  (1893)  6  Misc.  105,  26  N.  Y. 
Supp.  10;  Balleng  v.  New  York  &  C. 
Mail  8.  8.  Co.  (1899)  28  Misc.  238,  58 
N.  Y.  Supp.  1074;  Manning  v.  Manches- 
ter Mills  (1900)  70  N.  H.  582,  49  Atl. 
91. 

The  placing  of  planks  across  a  coal 
chute  under  the  direction  of  a  foreman, 
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1545.  [614]  Negligence  in  the  preparation  of  temporary  structures 
•or  other  instrumentalities   as   a  part   of  the  work;   general  rule. — 

We  now  come  to  the  decisions  which  cut  most  deeply  into  the  doctrine 
■of  non-delegable  duties,  those,  namely,  in  which  the  preparation  of 
«ntire  instrumentalities,  and  not  merely  their  arrangement  or  the 
adjustment  of  their  parts,  is  treated  as  the  function  of  the  servants 
themselves.  The  general  rule  to  which,  for  reasons  to  be  explained 
in  the  following  section,  the  courts  have  now  committed  themselves, 
may  be  stated  thus :  If  the  master  supplies  suitable  material  for  the 
construction  of  an  appliance  which  he  is  not  obliged,  and  has  not 
undertaken,  to  furnish  in  a  completed  state,  and  the  workmen  them- 
selves construct  it  according  to  their  own  judgment,  the  master  is 
not  liable  for  the  manner  in  which  they  used  the  materials  thus  sup- 
plied.^ 


for  the  purpose  of  furnishing  a  place 
for  an  employee  to  stand  on  while  pris- 
ing open  the  bottom  of  a  gondola  car, 
is  merely  a  detail  of  the  work.  Wars- 
zawslci  V.  MdWilliams  (1901)  64  App. 
Div.  63,  71  N.  Y.  Supp.  680. 

An  employee  whose  fingers  were  sev- 
•ered  while  operating  a  machine,  mold- 
ing the  top  of  a  piano,  cannot  recover 
■therefor,  where  the  defect  complained  of 
is  that  a  guard  upon  the  machine  was 
too  narrow,  when  it  formed  no  part  of 
the  machine,  but  was  attached  by  the 
■workmen  as  a  protection.  .  Gleason  v. 
Smith  (1898)  172  Mass.  50,  51  N.  E. 
460. 

iKimmer  v.  Weber  (1897)  151  N.  Y. 
417,  56  Am.  St.  Rep.  630,  45' N.  E.  860, 
reversing  (1894)  81  Hun,  599,  30  N.  Y. 
Supp.  1103.  And  see  Riverside  Mills 
V.  Brooks  (1909)  6  Ga.  App.  67,  64  S. 
:E.  282. 

Persons  engaged  in  the  same  general 
■work  are  fellow  servants  in  respect  to 
the  negligence  of  one  of  them  in  con- 
structing appliances  with  which  they 
are  to  work,  where  their  work  includes 
the  construction  of  such  appliances. 
Marsh  v.  Herman  (1891)  47  Minn.  537, 
50  N.  W.  611. 

"The  master  is  never  liable  for  fail- 
ing to  supply  a  safe  place  for  the  serv- 
ant to  work,  when  the  work  consists  in 
making  safe  the  place  the  condition  of 
which  he  complains."  Bedford  Belt  R. 
Co.  V.  Broim  (1895)  142  Ind.  659,  42 
N.   E.   359. 

"The  rule  which  requires  the  master 
to  provide  a  safe  place  and  safe  appli- 


ances for  the  servant  is  applied  when 
the  place  in  which  the  work  is  to  be 
done  is  furnished  or  prepared  by  the 
master,  as  in  the  case  of  a  ship  or  a 
mill  or  a  factory,  or  when  the  machin- 
ery or  other  appliances  with  which  the 
servant  is  employed  to  work  are  fur- 
nished by  the  master;  but  it  has  no 
application  when  the  place  at  which  the 
work  is  to  be  done  or  the  appliances  for 
doing  the  same  are  to  be  prepared  by 
the  servant  himself.  If  the  appliance 
is  furnished  by  the  master  for  the  pur- 
pose of  enabling  the  servants  to  per- 
form the  work  in  which  they  are  to  be 
engaged,  he  is  required  to  see  that  it 
shall  be  reasonably  safe  for  that  pur- 
pose; but,  if  the  preparation  of  that 
appliance  is  a  part  of  the  work  which 
the  servant  is  required  to  perform,  the 
master  is  not  liable  for  any  defect  in 
its  preparation.  The  rule  does  not  ap- 
ply to  a  case  where  several  persons  are 
employed  to  do  certain  work,  and,  by 
the  contract  of  employment,  either  ex- 
press or  implied,  the  employees  are  to 
adjust  the  appliances  by  which  the 
work  is  to  be  done."  Callan  v.  Bull 
(1896)    113  Gal.  593,  45  Pac.  1017. 

"Where,  however,  the  master  does  not 
undertake  the  duty  of  furnishing  or 
adapting  the  appliances  by  which  the 
work  is  to  be  performed,  but  this  duty 
is  intrusted  to"  or  assumed  by  the  work- 
men themselves,  within  the  scope  of 
their  employment,  he  is  exempt  from 
responsibility  if  suitable  materials  are 
furnished  and  suitable  workmen  are  em- 
ployed by  him,  even  if  they  negligently 
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do  that  which  they  thus  undertake." 
Kelley  v.  Norcross  (1877)  121  Mass. 
508. 

(a)  Application  of  the  rule  in  the 
case  of  scaffolds,  stagings,  etc. — The 
earliest  reported  case  turning  upon  the 
liability  of  a  master  for  a  defective 
scaflfold  is  Wigmore  v.  Jay  (1850)  5 
Exeh.  354.  There  the  plaintiff's  hus- 
band was  one  of  the  bricklayers  em- 
ployed by  defendant  for  that  purpose. 
The  scaffold  was  erected  under  the  su- 
perintendence of  the  defendant's  fore- 
man, the  defendant  not  being  present, 
and  was  constructed  by  men  in  the  em- 
ploy of  the  defendant,  who  used  an  un- 
sound ledger,  in  consequence  of  which 
the  scaffold  broke  while  the  plaintiff's 
husband  was  at  work  upon  it.  The  un- 
soundness of  the  pole  had  been  previ- 
ously pointed  out  to  the  foreman,  but 
the  deceased  could  not  see  its  defect  on 
account  of  some  planks  being  laid 
across  it.  Recovery  was  denied  on 
the  grounds  that  the  defendant  had  not 
personally  superintended  the  erection  of 
the  structure,  and  that  his  foreman 
was  a  fellow  servant  of  the  plaintiff's 
intestate,  and  not  shown  to  have  been 
"a  person  deficient  in  skill,  or  an  im- 
proper person  to  be  employed  for  that 
purpose."  The  main  contention  of 
plaintiff's  counsel  was  that  Priestley  v. 
Fowler  (1837)  3  Mees.  &  W.  1,  Murph. 
&  H.  305,  1  Jur.  987,  19  Eng.  Rul.  Cas. 
102,  had  no  application,  for  the  reason 
that  the  persons  erecting  a,  scaffold  are 
not  fellow  laborers  of  a  man  who  is 
merely  employed  to  work  thereon,  and 
the  case  followed  was  Biitchimson  v. 
York,  N.  d  B.  R.  Co.  (1850)  5  Exch. 
343,  19  L.  J.  Exch.  N.  S.  296,  14  Jur. 
837  (where  the  plaintiff  was  traveling 
on  a  train,  and  the  delinquents  were  the 
trainmen).  The  actual  decision  thus 
rendered  is  quite  in  harmony  with  the 
more  recent  authorities,  but  it  will 
become  clear  as  we  proceed  with  the 
review  of  the  cases  cited  in  this  and 
the  next  sections  that  the  tests  at  pres- 
ent applied  for  the  purpose  of  deter- 
mining the  right  of  the  servant  to 
maintain  his  action  are  in  some  im- 
portant respects  different  from  those 
referred  to  by  the  English  judges. 

The  doctrine  which  is  now  regarded 
as  defining  the  nature  and  extent  of  the 
master's  responsibility  under  such  cir- 
cumstances as  those  involved  in  Wig- 
more  v.  Jay,  supra,  is  that  which  is  set 


forth  in  the  following  extracts  from  the 
opinions  in  various  cases. 

Where  the  servant  is  injured  by  de- 
fects in  a  temporary  staging  intended 
to  be  used  only  in  finishing  the  build- 
ing where  it  was  constructed,  "if  the 
plaintiff's  employers  furnished  sufficient 
quantities  of  suitable  materials  for  stag- 
ing, employed  suitable  workmen,  and 
did  not  themselves  undertake  the  duty 
of  furnishing  the  staging  as  a  structure, 
but  only  of  supplying  materials  and  la- 
bor by  which  it  might  he  built  and 
from  time  to  time  adapted  to  the  work, 
and  if  the  duty  of  furnishing  or  adapt- 
ing the  staging  as  an  appliance  for  use 
in  the  work  of  finishing  the  room  was 
intrusted  to  or  assumed  by  the  work- 
men themselves,  within  the  scope  of 
their  employment,  the  employers  are 
not  answerable  to  the  plaintiff  for  his 
injury.  .  .  .  On  the  other  hand,  if 
the  staging  was  furnished  by  the  em- 
ployers as  a  completed  structure,  or  if 
they  themselves  supervised  and  direct- 
ed its  construction,  or  if,  relying  upon 
its  construction  by  their  workmen  for 
themselves,  the  employers  negligently 
failed  to  provide  suitable  and  sufficient 
materials,  or  negligently  hired  incom- 
petent workmen,  the  employers  might, 
be  answerable  to  the  plaintiff."  Brady 
V.  Noraross  (1899)  172  Mass.  331,  52 
N.  E.  528. 

"It  was  not  enough  to  prove  that  the 
scaffolding  gave  way  under  the  circum- 
stances resulting  in  an  accident,  or  that, 
it  was  in  fact  defective,  unless  it  was- 
made  to  appear  that  this  was  the  proxi- 
mate result  of  some  omission  of  duty  oni 
the  part  of  the  defendants  or  their  fore- 
man. If  they  furnished  suitable  mate- 
rials for  tue  construction  of  a  proper 
platform,  and  the  workmen  themselves 
constructed  it  according  to  their  own 
judgment,  the  defendants  were  not  lia- 
ble for  the  manner  in  which  they  used 
the  material  so  furnished."  Kinvmer  v. 
Weber  (1897)  151  N.  Y.  417,  56  Am> 
St.  Rep.  630,  45  N.  E.  860. 

"Where  an  employer  employs  me- 
chanics to  do  a  certain  amount  of  work, 
the  doing  of  which  requires  the  use  of 
scaffolds  which  it  is  a  part  of  the  work 
of  the  mechanics  so  employed  to  con- 
struct, and  the  employer  furnishes^ 
proper  materials  with  which  to  con- 
struct the  scaffolds,  the  negligent  use 
of  such  materials  either  by  improp- 
erly uniting  them  together  or  by  select- 
ing materials  not  proper  for  the  partic- 
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ular  use  for  -which  they  are  selected, 
whereby  one  of  such  mechanics  is  in- 
jured, as  the  accident  was  not  the  re- 
sult of  the  neglect  of  a  duty  that  a 
master  owed  to  his  employees  the  master 
is  not  liable;  and  that,  to  establish  a 
cause  of  action  for  such  an  injury,  the 
plaintiff  must  prove,  in  addition  to  the 
fact  that  there  was  negligence  in  the 
selection  of  the  materials  for  the  build- 
ing of  the  scaffold,  the  additional  fact 
that  the  master,  or  someone  that  stood 
in  the  relation  of  representative  of  the 
master,  assumed  to  construct  the  scaf- 
fold, and  then  directed  the  employees  to 
use  it  as  a  constructed  scaffold."  Mc- 
Cone  V.  Gallagher  (1897)  16  App.  Div. 
272,  44  N.  Y.  Supp.  697. 

■'If  this  plaintiff  and  his  coemploy- 
ees  had,  without  specific  instruction 
from  the  master,  or  one  acting  for  the 
master  and  under  his  authority  in  the 
performance  of  the  duty  which  he  owed 
to  his  employees,  constructed  this  scaf- 
fold of  improper  material,  it  would  un- 
doubtedly be  a  case  where  the  negli- 
gence was  that  of  a  fellow  employee  or 
coservant  with  the  plaintiff,  for  which 
the  master  would  not  be  liable."  Rich- 
ards V.  Hayes  (1897)  17  App.  Div.  422, 
45   N.   Y.   Supp.    234. 

"Where  the  master  employs  compe- 
tent workmen  and  provides  suitable  ma- 
terials for  the  necessary  staging  to  be 
used  by  them,  and  intrusts  the  duty 
of  erecting  it  to  them  as  a  part  of  the 
work  which  they  are  engaged  to  per- 
form, he  is  not  liable  to  one  of  them 
for  injuries  resulting  to  him  from  the 
falling  of  the  staging."  Jones  v.  St. 
Louis,  2V.  &  P.  Packet  Co.  (1891)  43 
Mo.  App.  398. 

"For  an  injury  received  by  one  work- 
man from  the  negligence  of  others  in 
increasing  the  scaffold's  heiglit,  the  em- 
ployer would  be  no  more  liable  than  he 
would  be  for  tne  fall  of  a  ladder  fur- 
nished by  him  to  his  workmen,  when 
the  fall  was  the  result  of  one  of  them 
negligently  placing  it  insecurely."  Ma- 
her  v.  McGrath  (1896)  58  N.  J.  L.  469, 
33  Atl.  945. 

"With  respect  to  the  building  of 
ordinary  scaffoldings  and  other  simple 
structures  of  that  nature,  which  labor- 
ers and  mechanics  are  in  the  habit  of 
constructing  for  themselves,  .  .  .  the 
master  is  under  no  obligation  to  do 
more  than  to  supply  a  sufficient  quan- 
tity of  material  which  is  reasonably 
well   adapted  for   the  making   of   such 


structures."  Kerr-Murray  Mfg.  Co.  v. 
Hess  (1899)  38  C.  C.  A.  647,  98  Fed- 
56. 

"A  staging  built  and  used  by  em- 
ployees engaged  in  erecting  a  building 
is  not  a  place  provided  by  the  master 
for  his  servants  to  work  in,  but  an  in- 
strumentality provided  by  the  servants 
as  a  means  of  carrying  on  the  work  they 
l)ave  undertaken  to  do."  Garrow  v. 
Miller   (1900)   72  Vt.  284,  47  Atl.  1087. 

In  Hop-pin  v.  Worcester  (1885)  140 
Mass.  222,  2  N.  E.  779,  a  city  em- 
ployed a  master  builder  to  furnish  labor 
and  tools  required  in  the  erection  of  a 
building  by  the  city  highway  commis- 
sioner. The  city  furnished  the  mate- 
rials necessary  and  paid  the  builder 
and  his  men.  A  directed  B,  one  of  his 
men,  to  erect  a  staging,  and  the  man 
used  a  defective  bracket  belonging  to  A, 
whereby  one  of  A's  workmen  was  in- 
jured. It  was  held  that,  the  master 
builder  not  having  had  any  authority 
from  the  city  to  furnish  the  bracket, 
except  an  implied  permission  to  use  it 
under  his  contract,  the  negligence  was 
held  to  be  that  of  servants  in  construct- 
ing unsafe  staging,  and  not  that  of  a 
master  in  not  furnishing  proper  mate- 
rials. 

Other  cases  in  which  the  principles 
thus  set  forth  have  been  held  to  prevent 
the  injured  servant  from  recovering  are 
the  following:  Noyes  v.  Wood  (1894) 
102  Cal.  389,  36  Pae.  766;  Perigo  v. 
Indianapolis  Breunng  Co.  (1899)  21 
Ind.  App.  338,  52  N.  E.  462  (injury 
was  caused  by  the  removal  of  the  sup- 
ports by  a  fellow  servant,  plaintiff  hav- 
ing notice  of  what  was  going  on)  ;  Ken- 
nedy V.  Spring  (1893)  160  Mass.  203, 
35  N.  E.  779  (mason's  "tender"  injured 
by  negligence  of  mason  in  selecting  im- 
proper materials  or  in  improperly  fast- 
ening them)  ;  Oelsohlegel  v.  Chicago  G. 
W.  R.  Go.  (1898)  73  Minn.  327,  76  N. 
W.  56,  409  (negligent  selection  of  plank 
for  temporary  scaffold)  ;  Marsh  v.  Her- 
man (1891)  47  Minn.  537,  50  N.  W. 
611;  Beesley  v.  F.  W.  Wheeler  &  Co. 
(1894)  103  Mich.  196,  27  L.R.A.  266,  61 
N.  W.  658  (riveter  and  carpenters  un- 
der the  same  superintendent,  engaged  in 
ship  building,  held  to  be  fellow  serv- 
ants, so  as  to  preclude  recovery  by  the 
riveter  for  injuries  caused  by  negli- 
gence of  the  carpenters  in  constructing 
a  scaffold  on  which  he  works)  ;  Olsen 
V.  ^ixon  (1898)  61  N.  J.  L.  671,  40 
Atl.  694  (part  of  work;  no  undertaking 
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to    furnish;    ship    carpenter    injured)  ;  (1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 

Judson  V.  Olean  (1889)   116  N.  Y.  655,  370;    Metzler   v.    McKenzie    (1904)    34 

22  N.  E.  555,  reversing  (1886)   41  Hun,  Wash.  470,  76  Pac.  114;    Muehlman  v. 

637;  Butler  v.  Townsend  (1891)  126  N.  Spokane  &  I.  E.  R.  Co.  (1910)  58  Wash. 

Y.  105,  26  N.  E.  1017,  reversing  (1890)  327,   108   Pac.   764;    Riverside  Mills  v. 

32  N.  Y.   S.  R.   1055,   10  N.  Y.   Supp.  Brooks   (1909)   6  Ga.  App.  67,  64  S.  E. 

809;  Hogan  v.  Smith  (1891)   125  N.  Y.  282   (planks  not  nailed  down)  ;  Maib  v. 

774,  26  N.  E.  742;   Donnelly  v.  Brown  JEtna,  Mill  &  Elevator  Go.    (1910)    82 

(1887)    43    Hun,    470    (foot   of   ladder  Kan.  660,  109  Pac.  688    (trestle);  Pel- 

used  for  supporting  a  scaffold  was  in-  lerin  v.  International  Paper  Co.  (1902) 

securely     placed)  ;      Hogan     v.     Field  96  Me.  388,  52  Atl.  842    (workmen  did 

(1887)     44    Hun,    72;     McCormack    v.  not  properly  adjust  planks  in  scaffold- 

Crawford    (1886)    4  N".   Y.   S.   R.   835;  ing)  ;     Stevens'  v.    Sirout    (1909)     200 

Thompson  v.  Lihbey    (1892)    46   N.  Y.  Mass.  432,  86  N.  E.  907   (employees  en- 

S.  R.  324,  19  N.  Y.  Supp.  680;   Sicain  gaged   in   setting   and   moving   a   stone 

V.     Brooklyn     Alcatraz     Asphalt     Co.  expected  to  make  their  own  temporary 

(1901)   57  App.  Div.  56,  68  N.  Y.  Supp.  staging)  ;      Stevenson     v.     Roehr     Co. 

50    (plaintiff   was    one   of   several   car-  (1909)    136   Mo.   App.   225,   116   S.  W. 

penters  engaged  in  taking  down  a  build-  451     (scaffold)  ;    En/right    v.    Oliver    & 

ing)  ;  Pfeiffer  v.  Dialogue  (1900)  64  N.  Burr   (1903)   69  N.  J.  L.  357,  101  Am. 

J.   L.   707,   46   Atl.   772    (plaintiff  was  St.    Rep.    710,    55    Atl.    277     (floor    of 

bolting  iron  plates  to  a  vessel,  while  he  building  under  construction   fell)  ;   Fu- 

stood  on  a  scaffold  which  was  increased  kare  v.  Kerhaugh    (1905)    72  N.  J.  L. 

in    height    as    the    work    progressed)  ;  254,   61   Atl.  376    (movable  platform)  ; 

Ferguson  v.   Qalt  Public  School  Board  Knapp  v.   Voorhis    (1909)    78  N.  J.  L. 

(1900)  27  Ont.  App.  Rep.  480  (plank  in  508,  74  Atl.  440    (brackets  for  scaffold 

gangway   constructed  by  a  mason   and  not   properly   adjusted). 

hod    carrier    was    insufficiently    nailed,  A  mason  cannot  recover  for  injuries 

and  gave  way  under  the  latter)  ;  Stutz  sustained  by  falling  from  a  staging,  due 

V.  Armour    (1893)    84  Wis.  623,  54  N.  solely  to  the  carelessness  of  a  laborer 

W.  1000    (foreman  directed  plaintiff  to  employed  to  assist  him,  in  placing  one 

adjust  a  plank  in  a  scaffold)  ;   Cadden  of  the  barrels  supporting  the  staging  so 

V.  American  Steel  Barge  Co.   (1894)   88  that  it  rested  unevenly  on  some  rubbish 

Wis.  409,  60  N.  W.  800;  Pefer  v.  Cutler  on  the  floor.     O'Connor  v.  Heal   (1891) 

(1892)    83   Wis.   281,    53   N.    W.    508;  153  Mass.  281,  26  N.  E.  857. 

McDonald  v.   Boffman    (1909)    10   Cal.  A  manager  of  a  theater  is  not  liable 

App.   515,    102   Pac.   673;    Williams   v.  for  injuries  due  to  the  fall  of  a  bridge 

Ransom   (1911)   234  Mo.  55,  136  S.  W.  upon  the  stage  over  which  the  members 

349    (plaintiff  and  other  servants  con-  of  the  company  pass  to  and  fro,  since 

atructed  the   scaffold)  ;    Phoenix  Bridge  the  bridge  is  not  a  "place,"  but  rather 

Go.  V.   Castleberry    (1904)    65  C  C.  A.  an    appliance,    such    as    a    scaffolding. 

481,   131   Fed.   175;    Galow  v.   Chicago,  Eahn    v.    Conried    Metropolitan    Opera 

M.  &  St.  P.  R.  Co.   (1904)   65  C.  C.  A.  Go.    (1908)    126  App.  Div.  815,  111  N. 

507,   131   Fed.  242;   McDonald  v.  Hoff-  Y.  Supp.  161. 

man   (1909)   10  Cal.  App.  515,  102  Pac.  An  employee  is  not  made  a  vice  prin- 

673;    Larsen    v.    Le   Doux    (1905)     11  cipal  by  the  fact  that  he  was  directed 

Idaho,  49,  81  Pac.  600;  Eisner  v.  Hor-  by    the    foreman    to    build    a    scaffold. 

ton    (1909)    200   Mass.   507,   86   N.   E.  Metzler  v.   McKenzie   (1904)    34  Wash. 

892;  Colford  \.  New  England  Structur-  470,   76   Pac.   114. 

al  Co.    (1910)   205  Mass.  283,  91  N.  E.  A  master  is  not  required  to  see  that 

409;     Gittens    v.    William,    Porten    Co.  planks   laid   without   fastening,   in   the 

(1903)    90   Minn.   512,   97  N.  W.   378;  usual  manner,  upon  a  scaffold  erected 

Wyckoff  V.   Birch    (1908)    76  N.  J.  L.  by  his  direction,  are  at  all  times  prop- 

646,    71   Atl.   243;    Gombert  v.   McKay  erly  adjusted.    Such  duty  falls  upon  the 

(1911)   201  N.  Y.  27,  —  L.R.A.(N.S.)  servant  using  the  scaffold.     Jennings  v. 

— ,  94  N.  E.  186,  affirming   (1909)    134  Iron  Bay  Co.    (1891)   47  Minn.  Ill,  49 

App.  Div.  970,  119  N.  Y.  Supp.  1126;  N.    W.    685;     Rihmann    v.    George    J. 

Sozansky  v.  Interborough  Rapid  Tran-  Grant    Constr.    Co.    (1911)     114    Minn. 

sit   Co.    (1909)    117   K   Y.   Supp.   201;  484,  131  N.  W.  478. 

La7i.g   V.   Bailes    (1910)    19  N.   D.   582,  An    unqualified    instruction    that    it 

125  N.  W.   891 ;    Texas  Co.  v.  Strange  was  the  duty  of  the  employer  to  furnish 
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a  proper  scaffold  is  erroneous  where  the 
evidence  is  that  it  was  part  of  the  em- 
ployment of  the  injured  person  and  co- 
workmen  to  erect  the  scaffolds  upon 
which  they  worked.  Banzhaf  v.  Lud- 
wig  (1899)  28  Misc.  496,  59  N.  Y. 
Supp.  535,  reversing  (1899)  27  Misc. 
821,  57   N.  Y.   Supp.   828. 

Where  a  workman  was  injured  by  the 
fall  of  a  scaffold  erected  under  the 
supervision  of  his  foreman,  as  the  build- 
ing progressed,  an  instruction  that  the 
employer  is  bound  to  furnish  a  safe 
place  of  work  is  erroneous.  Lambert 
V.  Missisquoi  Pulp  Co.  (1900)  72  Vt. 
278,  47  Atl.  1085  (stagings  erected  un- 
der supervision  of  foreman,  as  a  build- 
ing progressed). 

Other  cases  applying  the  same  doc- 
trine in  one  or  more  of  its  various 
phases  are  cited  in  the  next  three  sec- 
tions. 

Both  on  the  ground  relied  upon  in 
these  cases  and  also  on  the  ground  of 
the  unauthorized  use  of  the  appliance,  a 
contractor  who  provides  a  sufficient  scaf- 
fold for  his  work  is  not  liable  for  the 
death  of  an  employee  from  the  giving 
way  of  an  insufficient  scaffold  con- 
structed for  the  use  of  another  contract- 
or's employees,  and  not  adopted  by  him 
for  the  use  of  his  workmen,  upon  which 
such  workman  goes  in  the  performance 
of  his  work.  Mauer  v.  Ferguson 
(1892)  44  N.  Y.  S.  E.  372,  17  N.  Y. 
Supp.    349. 

(b)  Application  of  the  rule  in  the 
case  of  other  instrumentalities. — A  rail- 
way contractor  is  not  liable  for  defects 
in  a  trestle  which  is  not  a  structure 
furnished  for  employees  to  work  on,  but 
is  itself  a  part  of  the  work  which  they 
are  engaged  to  perform,  and  is  a  thing 
which  they  themselves  make,  and  "as 
much  a  part  of  the  construction  of  the 
road  as  was  digging  in  the  pit,  loading 
cars,  driving  teams,  or  tamping  dirt  on 
the  dump."  Lindvall  v.  Woods  (1889) 
41  Minn.  212,  4  L.R.A.  793,  42  N.  W. 
1020.  As  to  this  case  in  the  Federal 
courts,  see  §  1547,  note  1,  post. 

The  making  of  the  projecting  steps 
in  a  pile  of  lumber  being  a  part  of  the 
work  which  the  men  in  the  yard  are 
hired  to  perform,  none  of  them,  whether 
pilers,  sorters,  or  measurers,  can  re- 
cover for  injuries  caused  by  the  selec- 
tion of  a  knotty  plank  for  one  of  the 
steps.    Fraser  v.  Red  River  Lumber  Co. 

(1890)  42   Minn.    520,   44  N.  W.   878 

(1891)  45  Minn.  235,  47  N.  W.  785. 

M.  &  S.  VoL  IV.— 290. 


A  master  is  not  liable  for  an  injury 
to  a  servant,  caused  by  the  fall  of  a 
heavy  pump,  due  to  the  giving  way  of 
an  eyebolt  insecurely  fastened  in  the 
ceiling  by  a  fellow  servant  for  the  pur- 
pose of  raising  such  pump.  Watts  v. 
Beard  (1897)  18  App.  Div.  243,  45  N. 
Y.  Supp.  873. 

"There  is  no  question,"  said  the  court, 
"about    the    competency    of    the    plain- 
tiff's eoemployees,   nor  of  the  strength 
and  sufficiency  of  the  eyebolt.    The  diffi- 
culty arose  from  the  failure  to  securely 
fasten  it  in  the  ceiling  for  the  purpose 
designed.     If  this  preparation   for  the 
work  of  hoisting  the  pump  was  within 
the  duties  of  the  defendants,  then  who- 
ever did   it  represented  them,   and  the 
negligence  was  theirs.     This  is  the  con- 
tention   of    the    plaintiff's    counsel,    by 
whom  it  is  insisted  that  they  failed  to 
use  the  care  required  of  them  to  afford 
to  the  plaintiff  a  safe  place  for  his  work. 
When  the  men  commenced  the  perform- 
ance of  the  work  of  adjustment  of  the 
pump  there  was  no  want  of  safety  in 
the  situation,  or  in  the  existing  condi- 
tions, at  the  place  where  this  was  to  be 
done,  nor  was  there  any  defect  in  the 
appliances  employed  in  the  work.     The 
accident  arose  from  the  failure  to  make 
such  use  of  them  as  to  give  safety  to  its 
performance.    It  is  not  important  to  in- 
quire whether  the  failure  of  the  eyebolt 
to  retain   its  place  in  the   ceiling  was 
attributable  to  the  use  of  a  larger-sized 
bit  than  should  have  been  used,  or  to  an 
unsubstantial  condition  at  the  place  in 
the  wooden  ceiling  where  the  hole  was 
made  for  it.     The  eyebolt  was  not  de- 
signed  as   a   permanent   attachment  to 
the  ceiling,  or  for  subsequent  use  in  the 
business    of    the    defendants.      It    was 
adopted  as   a  temporary  expedient  for 
the  occasion — employed  as  a  means  to 
accomplish   the   purpose   then   in  view, 
and  the  use  made  of  it  was  within  the 
details  of  the  work  which  the  workmen 
were   proceeding   to  perform.     In   that 
view  any  negligence  to  which  the  plain- 
tiff's injury  may  have  been  attributable 
was    not   that   of   the    defendants,    but 
was  that  of  his  eoemployees." 

A  member  of  a  bridge  gang  cannot  re- 
cover for  injuries  caused  by  the  fact 
that  a  wedge  used  in  constructing  a 
temporary  track  for  the  conveyance  of 
materials  slipped  out  of  place.  Bedford 
Belt  R.  Co.  V.  Brown  (1895)  142  Ind. 
659,  42  N.  E.  359. 

A  triangle  made  from  plank  and  used 
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1546.  [615]  Rationale  and  limits  of  a  master's  exemption  from  lia- 
bility for  the  adjustment  or  preparation  of  instrumentalities. — The- 
limits  of  a  master's  liability  for  an  injury  caused  by  a  scaffold  or  other 
appliance  constructed  or  adjusted  as  a  part  of  the  work  are  determined, 
upon  the  hypothesis  that  it  is  his  duty,  in  the  alternative,  "to  furnish 
either  a  suitable  platform  or  scaffold  for  doing  the  work  that  the  plain- 
tiff and  his  coemployees  were  required  to  do,  or  proper  and  suitable- 
materials  for  the  construction  of  such  a  platform."  *  Under  the  gen- 
eral principle  stated  in  §  1524,  ante,  the  question  whether  the  one  or 
the  other  of  these  duties  was  chargeable  to  the  master  is  primarily  one 
for  the  jury,  under  proper  instructions.*  So  far  as  regards  the  con- 
trol or  review  of  the  conclusions  of  a  jury,  the  essential  matter  for 
the  consideration  of  a  court  is  the  effect  of  the  evidence,  as  indicating- 
the  relation  which  the  servant  responsible  for  the  defects  in  the 
instrumentality  bore  to  the  plaintiff  and  the  defendant,  either  in 
directing  the  work  which  resulted  in  the  production  of  that  instru- 
mentality, or  in  providing  the  materials  of  which  it  was  to  be  con- 
structed.* 


for  scraping  a  mast  is  of  such  simple 
construction  that  it  is  not  negligence  on 
the  part  of  the  owners  of  a  vessel  not 
to  have  a  completed  triangle  on  board, 
if  suitable  materials  are  provided:  Kal- 
leck  V.  Deering  (1897)  169  Mass.  200, 
47  N.  E.  698,  former  appeal  (1894) 
161  Mass.  469,  42  Am.  St.  Rep.  421,  37 
N.  E.   450. 

The  construction  and  operation  of  a 
hoist  for  the  purpose  of  elevating  mate- 
rial to  the  second  story  of  a  building 
under  construction  is  a  mere  detail  of 
the  vpork.  Oittens  v.  William  Porten 
Co.  (1903)  90  Minn.  512,  97  N.  W.  378. 

The  proprietor  of  a  foundry  is  not 
liable  to  a  molder  for  failure  to  inspect 
a  pattern  prepared  for  use  in  his  car- 
penter shop.  Leishman  v.  Union  Iron 
Worlcs  (1905)  148  Cal.  274,  3  L.R.A. 
(N.S.)  500,  113  Am.  St.  Rep.  243,  83 
Pac.  30. 

The  master  is  not  liable  for  the  neg- 
ligence of  employees  in  setting  up  a 
temporary  derrick  which  the  nature  of 
the  work  required  to  be  taken  from 
place  to  place.  Christiansen  v.  W.  H.  & 
F.  W.  Cane  Go.  (1908)  76  N.  J.  L.  231, 
69  Atl.  453. 

One  engaged  in  discharging  coal  from 
vessels,  who  provides  suitable  apparatus 
for  the  work,  is  not  responsible  to  an 
employee  for  the  manner  in  which  it 


is  set  up  by  the  men  employed  in  doing: 
the    work.      Loud    v.    Lane    &    Libbejf 
(1907)    103   Me.   309,   19   L.R.A.(N.S.) 
680,  69  Atl.  270. 

The  decisions  cited  in  this  note  should 
be  compared  with  those  cited  in  §  1544,.. 
ante. 

IMcConev.  Gallagher  (1897)  16  App„ 
Div.  272,  44  N.  Y.  Supp.  697. 

2  Green  v.  Catawba  Power  Co.  (1907) 
77  S.  C.  426,  58  S.  E.  147;  Donnelly  v.. 
Booth  Bros,  d  E.  I.  Granite  Co.  ( 1897 ) 
90  Me.  110,  37  Atl.  874  (negligence  here- 
was  in  the  erection  and  support  of  a 
run  for  large  stones,  and  in  the  selec- 
tion of  the  gear),  citing  Arkerson  v^ 
Dennison  (1875)  117  Mass.  407,  where 
the  general  rule  was  laid  down  as  fol- 
lows: "When  the  preparation  of  the 
appliances  is  neither  intrusted  to  nor- 
assumed  by  them,  the  master  may  be 
held  guilty  of  negligence  if  defective- 
appliances  are  furnished,  even  though 
the  workmen  themselves  are  employed 
in  the  preparation  of  them.  In  such- 
case,  negligence  appearing,  it  is  a  ques- 
tion of  fact  for  the  jury  whether  that, 
negligence  was  in  respect  of  what  was. 
done  or  undertaken  by  the  fellow  work- 
men, or  was  the  negligence  of  the  mas- 
ter." 

'^  Richards  v.  Hayes  (1897)  17  App>. 
Div.  422,  45  N.  Y.  Supp.  234. 


§  1546] 


VICE  PEINCIPALSHIP— DETAILS  OF  WORK. 


4627 


What  that  relation  is,  may,  as  an  analysis  of  the  cases  shows,  be 
determined  by  following  either  one  of  two  lines  of  investigation,  to 
each  of  which  certain  logical  conceptions  are  peculiarly  appropriate. 
For  the  sake  of  clearness,  therefore,  it  will  be  well  to  differentiate 
between  the  alternative  theories  of  the  evidence  which  is  customarily 
presented  in  cases  of  this  class,  though  at  the  same  time  it  should  be 
remarked  that  the  interval  between  them  is  so  easily  bridged  that  the 
courts  quite  commonly  pass  from  one  to  the  other  in  the  course  of  the 
same  opinion. 

The  starting  point  of  one  of  these  lines  of  investigation  may  be 
said  to  be  the  question  whether  the  construction  or  adjustment  of  the 
defective  instrumentality  was  a  function  which  the  master  was  justi- 
fied in  leaving  to  the  servants  themselves.  Thus,  to  take  the  most 
numerous  group  of  cases  under  this  head  for  the  purposes  of  illus- 
tration, the  mere  fact  that  a  staging  was  not  built  under  the  imme- 
diate personal  supervision  of  the  master  is  manifestly  not  sufficient 
to  justify  a  trial  judge  in  ruling,  as  a  matter  of  law,  that  the  plain- 
tiff cannot  recover.  The  omission  to  exercise  such  supervision  may 
itself  have  been  negligent.*    That  the  delegation  of  the  function  was 


^Arkerson  v.  Dennison  (1875)  117 
Mass.  407.  There  the  plaintiff,  by  di- 
rection of  his  employer,  went  onto  a 
staging  which,  being  either  constructed 
of  unsuitable  materials,  or  insufficiently 
fastened  together,  was  insecure,  and 
which  was  built  before  the  plaintiff 
began  work  by  persons  who  were  atfer- 
wards  his  fellow  workmen,  the  defend- 
ant directing  what  lumber  was  to  be 
used  therefor,  and,  although  the  staging 
was  not  built  under  his  direct  personal 
supervision,  superintending  the  work 
generally.  The  court  said:  "Whether 
a  particular  structure  or  appliance  is 
one  for  which  the  master  is  responsible 
to  his  servant  may  depend  upon  circum- 
stances, including  the  nature  and  scope 
of  the  employment  of  those  engaged  in 
its  preparation  and  use.  It  may  depend 
upon  the  question  whether  the  direction 
and  charge  of  the  work  is  confided  to 
the  workmen,  or  some  of  them,  or  re- 
tained by  the  employer,  or  left  unpro- 
vided for.  If  the  employer  directs  his 
workmen  to  do  certain  work,  leaving  it 
to  them  to  provide  the  structures  and 
appliances  required  for  its  prosecution, 
he  may  be  responsible  only  for  care  in 
selection  of  the  men  and  material  as- 
signed for  it.    But  if  he  simply  employs 


them  to  work  under  his  direction,  giv- 
ing them  no  charge  or  responsibility  in 
regard  to  the  result  to  be  accomplished 
or  the  appliances  to  be  used,  that  re- 
sponsibility remains  with  him.  The 
negligence  of  fellow  workmen  for  which 
the  master  is  held  to  be  exempt  from 
responsibility  is  negligence  in  respect  to 
that  which  the  workmen  undertook  or 
were  set  to  do.  ...  It  would  have 
been  competent  for  the  jury  to  find  that 
the  defendant  had  not  intrusted  the 
preparation  of  the  staging  to  anyone 
else,  and  therefore  that  he  retained  the 
charge  and  direction  of  it  himself,  and 
was  bound  to  exercise  some  degree  of 
care  in  regard  to  it,  which  he  neglected 
to  do." 

"When  the  selection  of  materials  or 
construction  of  the  appliances  to  the 
business  is  such  that  it  may  properly  be 
left  to  the  workmen,  in  their  capacity 
as  workmen,  and  within  the  scope  of 
their  employment,  and  it  is  so  left  by 
the  master,  he  is  relieved  from  responsi- 
bility for  their  negligence."  Donnelly 
V.  Booth  Bros.  &  H.  I.  Granite  Co. 
(1897)    90  Me.  110,  37  Atl.  874. 

"The  liability  of  the  master  cannot  be 
determined  merely  by  showing  that  the 
place  where  the  workmen  were  engaged 
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not  culpable  is  sometimes  inferred  from  positive  evidence,  showing 
that  such  vrorkmen  as  those  in  question  generally  construct  their  own 
scaffolds  and  adjust  their  own  appliances.*  But  specific  testimony 
of  such  a  custom  is  not  necessary  to  negative  fault  in  this  regard. 
The  virtual  effect  of  the  authorities  is  that,  whenever  the  defective 
scaffold  or  other  appliance  was  essentially  one  of  a  temporary  char- 
acter, constructed  or  adjusted  with  a  view  to  some  particular  piece 
of  work,  the  master  cannot  be  held  negligent,  merely  for  the  reason 
that  he  left  such  construction  or  adjustment  to  the  servants  them- 
selves.^ Accordingly,  whenever  the  instrumentality  is  one  of  this 
character,  the  burden  of  proof  lies  on  the  servant  to  overcome  the 
presumption  of  nonculpability  by  adducing  some  positive  evidence 


in  his  service  was  a  scaffold,  but  it  must 
depend  upon  the  nature  of  the  scaffold 
and  the  purposes  it  is  to  subserve, 
whether  it  could  be  properly  left  to  the 
workmen  to  determine  and  control  the 
method  of  its  erection,  and  whether  they 
did  in  fact  control  its  erection,  or 
whether  the  master  had  charge  thereof." 
P.  0.  Austin  Mfg.  Co.  v.  Johnson  (1898) 
32  C.  C.  A.  309,  60  U.  S.  App.  661,  89 
Ped.  677. 

See  further,  as  to  this  case  in  §  1548, 
post. 

Another  case  recognizing  the  criterion 
adverted  to  in  the  text  is  O'Connor  v. 
Rich  (1895)  164  Mass.  560,  49  Am.  St. 
Rep.  483,  42  N.  E.   111. 

6  In  Kimmer  v.  Weier  (1897)  151  N. 
Y.  417,  56  Am.  St.  Rep.  630,  45  N.  E. 
860,  the  court  remarked  that  "when  a 
gang  of  masons  are  engaged  in  plaster- 
ing or  pointing  a  room,  the  construction 
of  proper  platforms  or  places  upon 
which  to  stand  while  doing  the  work 
is  one  of  the  details  of  the  business  that 
is  generally  left  to  the  workmen  them- 
sgIvcs." 

In  McOone  v.  Gallagher  (1897)  16 
App.  Div.  272,  44  N.  Y.  Supp.  697,  one 
of  the  evidential  factors  enumerated 
was  that  it  was  "customary"  for  car- 
penters employed  to  do  the  particular 
kind  of  work  in  question  to  construct 
the  necessary  scaffold. 

See  also  Noyes  v.  Wood  (1894)  102 
Cal.  389,  36  Pac.  766,  where  the  same 
conception  is  adverted  to. 

6  In  a  recent  case  it  was  observed  that 
the  courts  draw  a  distinction  between  a 
scaffold  which  is  a  permanent  platform 
furnished  by  the  employer,  on  which  he 


invites  his  workmen  to  stand  in  doing 
their  work,  and  a  temporary  and  mov- 
able platform  to  be  increased  in  height 
as  the  work  progresses  by  the  workmen 
themselves  as  their  needs  require.  Maker 
V.  McGrath  (1896)  58  N.  J.  L.  469,  33 
Atl.  945,  Contrasting  Mulchey  v.  Metho- 
dist Religious  8oc.  (1878)  125  Mass. 
487. 

In  McCone  v.  Gallagher  (1897)  16 
App.  Div.  272,  44  N.  Y.  Supp.  697,  it 
was  considered  that  the  cases  containing 
the  latest  expressions  of  opinion  of  the 
court  of  appeals  established  this  princi- 
ple: "Where  an  employer  employs  me- 
chanics to  do  a  cetrain  amount  of  work, 
the  doing  of  which  requires  the  use  of 
scaffolds  which  it  is  a  part  of  the  work 
of  the  mechanics  so  employed  to  con- 
struct, and  the  employer  furnishes 
proper  materials  with  which  to  con- 
struct the  scaffolds,  the  negligent  use 
of  such  materials,  either  by  improperly 
uniting  them  together  or  by  selecting 
materials  not  proper  for  the  particular 
use  for  which  they  are  selected,  whereby 
one  of  such  mechanics  is  injured,  as 
the  accident  was  not  the  result  of  the 
neglect  of  a  duty  that  the  master  owed 
to  his  employees  the  master  is  not  lia- 
ble." 

A  servant  cannot  recover  for  injuries 
caused  by  the  fall  of  a  scaffold,  where 
the  evidence  is  merely  that  a  rope  which 
should  have  secured  a  spar  slipped  or 
came  untied.  Riokett  v.  Atlas  B.  8.  Co. 
(1884)  12  Daly,  441.  See  also  Ailes  v. 
Illinois  G.  R.  Go.  (1907)  135  Iowa,  154, 
112  N.  W.  226. 

Compare  also  the  rulings  cited  in  the 
following  notes. 
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from  which  an  obligation  on  the  master's  part  to  furnish  such  instru- 
mentality in  a  completed  state  is  reasonably  inferable.''  On  the 
other  hand,  it  is  also  clear,  both  upon  principle  and  authority,  that 
the  fact  of  an  appliance  being  ordinarily  prepared  by  the  plaintiff's 
fellow  servants  is  not  necessarily  a  bar  to  the  action.  Since  the  duty 
to  furnish  safe  appliances  rests  upon  the  master,  he  must  discharge 
his  duty  in  the  premises.  ITegligence,  however  often  repeated,  will 
not  ripen  into  an  excuse  for  a  neglect  from  which  injury  results.' 

It  will  be  observed  that  the  theory  upon  which  recovery  is,  from 
this  standpoint,  permitted  or  denied,  is  simply  that,  as  there  is  no 
culpability  on  the  master's  part,  the  general  principle  is  left  to  oper- 
ate, that  in  selecting  and  using  the  materials  the  workmen  act  as  each 
other's  fellow  servants.^ 

The  essential  question  to  be  determined,  if  we  chose  the  alternative 
line  of  investigation,  is  whether  the  master,  as  a  matter  of  fact,  as- 
sumed to  furnish  the  scaffold  or  other  instrumentality  in  a  completed 


'See  Kimmer  v.  Weler  (1897)  151 
N.  Y.  417,  56  Am.  St.  Rep.  630,  45  N.  E. 
860,  where  one  of  the  grounds  on  which 
it  was  held  that  the  plaintiflF  failed  to 
make  out  a  case  for  the  consideration  of 
the  jury  was  that  he  had  not  shown 
that  it  was  the  duty  of  the  master, 
under  the  circumstances,  to  construct 
the  platform  on  which  the  masons 
were  to  do  the  work;  but  that,  on  the 
contrary,  the  proof  showed  that  this 
duty  was  assumed  by  the  workmen  as 
one  of  the  details  of  the  work. 

8  Donnelly  v.  Booth  Bros.  &  H.  I. 
Granite  Co.  (1897)  90  Me.  110,  37  Atl. 
874. 

9  In  Ross  V.  Walker  (1891)  139  Pa. 
42,  23  Am.  St.  Rep.  160,  21  Atl.  157, 
159,  where  the  action  was  held  not  to 
be  maintainable  for  an  injury  caused 
by  a  defective  falsework,  the  court  said : 
"It  is  not  material  to  this  inquiry  to 
know  whether  'Duffey  had  entire  charge 
and  control  of  the  work'  as  a  foreman  or 
not;  nor  to  know  whether  he  selected 
from  the  mass  furnished  by  the  employ- 
er the  materials  to  be  used  for  any 
particular  purpose  or  not;  nor  whether 
he  hired  and  discharged  men  or  not.  The 
inquiry  is.  Was  it  the  employer's  duty, 
after  having  provided  materials  ample 
in  quantity  and  quality,  to  supervise 
the  selection  of  every  stick  out  of  the 
mass  for  every  purpose?  To  state  this 
question  is  to  answer  it.    This  was  not 


his  duty,  and  for  that  reason  Duffey, 
if  he  did  select  the  timber,  which  is 
more  than  doubtful  under  the  testimony, 
did  not  represent  Walker  as  a  vice  prin- 
cipal in  such  selection.  He  and  his 
fellow  workmen  were  to  judge  of  the 
suitability  of  the  pieces  of  timber  they 
used  for  the  uses  to  which  they  put 
them,  and  their  error  in  judgment,  or 
their  careless  discharge  of  this  duty  was 
their  fault  or  failure,  and  not  that  of 
their  employer.  He  had  discharged  his 
duty  when  he  furnished  an  abundance 
of  materials  from  which  they  could  se- 
lect what  was  needed.  The  actual  se- 
lection out  of  this  stock  of  the  sticks 
needed  from  time  to  time  was  not  his 
duty  but  that  of  the  workmen  them- 
selves. If  there  was  a  visible  defect  in 
a  stick,  common  prudence  and  common 
care  on  their  part  would  have  rejected 
it  and  supplied  its  place  with  another 
out  of  the  stock  at  their  command." 
It  was  held  error  to  have  refused  to 
instruct  the  jury  that,  if  they  found  the 
defendant  put  the  work  in  charge  of  a 
competent  foreman,  and  provided  suit- 
able materials  for  the  scaffolding  in 
sufficient  quantity,  then  he  was  guilty 
of  no  negligence  and  the  verdict  must  be 
in  his  favor. 

See  also  the  language  used  in  Key- 
stone Bridge  Go.  v.  Newberry  (1881)  96 
Pa.  246,  42  Am.  Rep.  543. 
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form,  or  merely  furnished  the  materials  and  left  them  to  be  used  by 
the  servants  themselves.^"  Clearly,  if  such  assumption  is  established, 
the  master  will  be  liable,  as  for  negligence,  even  if  the  circumstances 
were  otherwise  such  that  he  would  have  been  justified  in  leaving  the 
servants  to  prepare  the  defective  instrumentality  themselves.^* 

The  case  is  for  the  jury  where  the  evidence  is  conflicting,  or  reason- 
ably consistent  either  with  the  hypothesis  that  the  defective  appliance 
was  constructed  by  the  fellow  servants  of  the  injured  person  out  of 
materials  furnished  by  the  master,  or  with  the  hypothesis  that  it  was 
constructed  under  the  direction  of  the  defendant  or  his  representa- 
tive." 

The  proper  instructions  to  be  given  for  the  guidance  of  the  jury 
are  elaborately  discussed  in  the  case  cited  below.** 


10  In  one  of  the  cases  already  cited, 
it  was  laid  down  that,  generally,  "to 
establish  a  cause  of  action  for  such  an 
injury  plaintiff  must  prove,  in  addition 
to  the  fact  that  there  was  negligence 
in  the  selection  of  the  materials  for  the 
building  of  the  scaffold,  the  additional 
fact  that  the  master,  or  someone  that 
stood  in  the  relation  of  representative 
of  the  master,  assumed  to  construct  the 
scaffold,  and  then  directed  the  employ- 
ees to  use  it  as  a  constructed  scaffold." 
McCone  v.  Gallagher  (1897)  16  App. 
Div.  272,  44  N.  Y.  Supp.  697. 

11  Kimmer  v.  Weber  ( 1897 )  151  N.  Y. 
417,  56  Am.  St.  Rep.  630,  45  N.  E.  860 

(where,  however,  the  action  was  held 
not  to  be  maintainable  for  the  reason 
that  there  was  no  evidence  that  the  de- 
fendants actually  constructed  or  direct- 
ed the  construction  of  the  platform 
which  gave  way)  ;   Adasken  v.   Gilbert 

(1896)  165  Mass.  443,  43  N.  E.  199; 
Brady  v.  Norcross  (1899)  172  Mass. 
331,  52  N.  E.  528. 

"Where  an  employer  employs  men  to 
do  particular  work,  furnishing  them 
with  a  complete  scaffold  as  an  appli- 
ance with  which  to  do  the  work,  if  that 
completed  scaffold  is  an  unsafe  or  an 
improper  appliance  for  the  purpose  for 
which  it  was  to  be  used,  there  is  a  viq- 
lation  of  the  duty  imposed  upon  the  em- 
ployer to  furnish  his  employees  proper 
appliances  with  which  to  do  the  work." 
McCone  v.  Gallagher  (1897)  16  App. 
Div.  272,  44  N.  Y.  Supp.  697. 

In  Miller  v.  Missouri  P.  E.  Co.  (1891) 
109  Mo.  356,  32  Am.  St.  Rep.  673,  19 
S.  W.  58,  the  court  said:     "Cases  often 


arise  where  the  master  becomes  liable 
by  reason  of  the  fact  that  he  undertakes 
by  himself,  or  through  a  representative, 
to  do  certain  things  which  might  have 
been  left  to  the  servant  to  perform. 
Thus,  where  the  master  provides  suit- 
able materials  for  a  staging  and  in- 
trusts the  duty  of  erecting  the  structure 
to  the  workmen  as  a  part  of  the  work 
which  they  undertake  to  perform,  he  is 
not  liable  for  injuries  resulting  to  one 
of  them  from  the  falling  of  the  stag- 
ing; but,  if  the  master  undertakes  to 
furnish  the  stage,  he  must  use  due  care 
in  its  erection,  and,  if  there  is  negli- 
gence on  his  part  or  on  the  part  of 
one  representing  him  in  that  regard,  he 
is  liable  for  injuries  resulting  to  the 
servant  using  the  structure." 

IZBrj/er  v.  Foerster  (1896)  9  App. 
Div.  542,  41  N.  Y.  Supp.  617. 

13  In  Colton  V.  Richards  (1878)  123 
Mass.  484,  the  evidence  tended  to  show 
that  the  staging  was  erected  by  fellow 
workmen  of  the  plaintiff,  out  of  mate- 
rial furnished  by  the  defendant;  that 
the  staging  was  insecure  by  reason  of 
a  small  piece  of  defective  timber,  called 
a  putlog,  on  which  the  floor  of  the  stag- 
ing rested,  and  which  had  been  in  use 
by  the  defendant  about  two  years;  that 
the  material  for  the  staging  was  lying 
on  the  ground  in  piles  near  the  build- 
ing, and,  from  the  mass,  persons  who 
were  afterwards  the  fellow  workmen  of 
the  plaintiff  selected  such  material  as 
they  wanted,  including  the  putlog  in 
question;  that  some  of  the  workmen 
were  journeymen  whose  trade  it  was  to 
learn  to  build  safe  and  proper  staging, 
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4ind  that  they  superintended  the  erec- 
tion of  this  staging.  The  plaintiff  asked 
"the  judge  to  instruct  the  jury  as  fol- 
lows :  "1.  It  is  the  duty  of  an  employer 
to  provide  reasonably  safe  and  proper 
material  and  implements  for  his  work- 
men to  work  with  and  use,  and  his  fail- 
Tire  so  to  do  is  negligence.  2.  If  it  was 
the  duty  of  the  defendant  to  provide  for 
the  plaintiff  a  completed  staging  as  a 
structure,  as  an  implement  or  appliance 
to  carry  on  this  work,  then  lie  was 
■bound  to  see  that  the  staging  was  a 
reasonably  safe  and  strong  one,  and 
suitable  to  the  work  required  of  the 
plaintiff,  and  the  fact  that  fellow  work- 
men of  the  plaintiff  used  poor  material 
burnished  by  the  defendant,  in  the  erec- 
tion of  such  staging,  is  no  defense.  3. 
If  the  putlog  was  a  manufactured  and 
■completed  implement  or  utensil,  and 
was  furnished  by  the  defendant  for  the 
jlaintiff's  use,  he  is  liable,  even  though 
it  was  put  in  use  by  the  act  of  the 
plaintiff's  fellow  workmen."  The  judge 
Tefused  to  give  these  instructions,  and 
instructed  the  jury  that  the  plaintiff 
■could  not  recover,  unless  they  were  sat- 
isfied that  the  defendant  did  not  exer- 
•cise  ordinary  care  in  the  selection  of 
men  and  materials  to  erect  the  staging, 
and  that  such  want  of  ordinary  care 
caused  the  accident;  and  that,  if  the 
■defendant  was  to  furnish  a  staging  as 
a  completed  structure,  he  was  to  use 
5uch  care  in  so  doing  as  any  person 
of  ordinary  prudence  would  use  in  pro- 
viding such  a  structure,  and  that,  if  he 
was  only  to  furnish  material,  he  was 
to  use  ordinary  care  in  the  selection  of 
material;  that  if  he  was  to  furnish  this 
•putlog  as  a  manufacturer's  utensil,  he 
was  to  use  ordinary  care  in  so  doing." 
In  the  substitution  of  these  instructions 
for  those  requested,  there  was  held  to 
Tie  no  error,  and  that  the  jury  must 
have  found  either  that  the  defendant 
■did  not  assume  the  alleged  duty  in  any 
of  the  forms  suggested,  or  that  the  duty, 
-whatever  it  was,  was  faithfully  per- 
formed. 

There  being  evidence  in  the  same  case 
■which  the  defendant  contended  showed 
that  he  did  not  superintend  the  erec- 
tion of  the  staging,  the  judge  also  in- 
structed the  jury,  at  the  defendant's 
request,  as  follows:  "1.  If  the  defend- 
ant employed  competent  men  to  take 
charge  of  the  erection  of  this  building 
and  of  the  necessary  staging,  and  fur- 
nished   suitable    material    for   building 


the  staging,  out  of  which  material  a 
fellow  workman,  not  under  the  superin- 
tendence of  the  defendant  or  his  agent, 
selected  a  defective  putlog,  which  broke 
after  the  staging  was  erected,  by  which 
the  plaintiff  was  injured,  the  defendant 
was  not  liable.  2.  The  defendant  is 
not  liable  if  he  used  ordinary  care  and 
prudence  in  the  selection  of  competent 
workmen  and  materials,  from  which 
this  staging  was  made."  After  these 
instructions  had'  been  given,  the  court, 
at  the  defendant's  request,  further  ruled, 
in  substance,  that  if  the  defendant  em- 
ployed competent  men  to  take  charge 
of  the  erection  of  this  building  and  of 
the  staging  necessary,  and  furnished 
suitable  material  therefor,  he  would  not 
be  liable  if  a  fellow  workman,  not  under 
the  superintendence  of  the  defendant 
or  his  agent,  selected  a  defective  putlog, 
by  the  breaking  of  which  the  plaintiff 
was  injured;  and  added  that  the  defend- 
ant would  not  be  liable  if  he  used  ordi- 
nary care  and  prudence  in  the  selection 
of  competent  workmen  and  materials, 
from  which  the  staging  was  made.  It 
was  objected  by  the  plaintiff  that  this 
last  and  additional  sentence  does  not 
state  the  full  measure  of  the  defendant's 
duty,  when,  as  master,  he  takes  upon 
himself  the  business  of  'furnishing  a 
completed  staging  for  the  use  of  his 
workmen.  The  court  said:  "In  such 
case,  it  may  indeed  be  true  that  the  ex- 
ercise of  due  care  in  selecting  men  and 
materials  will  not  always  satisfy  the 
obligation  assumed.  It  may  still  be  his 
duty,  especially  when  he  superintends 
the  work  himself,  to  see  that  the  com- 
pleted structure  is  in  itself  reasonably 
safe  and  fit  for  the  uses  to  which  it  is 
devoted.  But  this  last  statement  ap- 
pears to  have  been  only  intended  to 
apply  to  a  case  where  the  duty  of  the 
master  did  not  include  the  building  of 
the  staging,  but  ended  with  the  supply 
of  materials.  The  judge  has  just  told 
the  jury  that,  if  the  defendant  was  to 
furnish  a  completed  staging,  he  was 
bound  to.  use  such  care  as  a  person  of 
ordinary  prudence  would  use  in  provid- 
ing such  a  structure.  This  was  suffi- 
ciently definite  in  the  absence  of  any 
request  for  more  specific  instructions. 
The  plaintiff  relied  on  the  defendant's 
neglect  of  duty  in  several  formj-.,  as  we 
have  seen,  and  the  instructions  asked 
by  the  defendant,  taken  together,  imply 
that  they  all  refer  only  to  that  which 
related  to  the  supply  of  suitable  mate- 
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1547.  [616]  Special  circumstances  not  affecting  the  extent  of  the 
master's  liability. — (As  to  the  effect  of  an  express  undertaking  on  the 
master's  part  to  furnish  an  appliance  the  construction  of  which  he 
might  have  left  to  the  servants,  see  the  preceding  section.) 

a.  Superior  rank  of  the  delinquent  employee. — It  vs^ould  seem  that 
inferences  unfavorable  to  the  defendant  v^ill  more  readily  be  drawn, 
where  the  delinquent  coservant  was  in  a  position  of  control  which  nor- 
mally left  him  free  to  arrange  the  details  of  the  work  at  his  own  dis- 
cretion, without  any  interference  on  the  master's  part.^  But  it  is 
clear  from  the  decisions  that,  if  the  rest  of  the  facts  show  that  the 


rial  for  the  work.  They  expressly  refer 
in  terms  to  the  case  where  the  plaintifl 
and  his  fellow  workmen  are  employed 
to  take  charge  not  only  of  the  erection 
of  the  building,  but  of  the  necessary 
staging  also,  and  where  the  defective 
timber  is  selected  by  a  fellow  workman, 
not  working  under  the  superintendence 
of  the  defendant  or  his  agent.  As  ap- 
plied to  such  a  case,  all  parts  of  the 
instructions  given  at  the  defendant's 
request  are  correct  and  consistent;  and 
the  plaintiff's  objection  is  not  well 
taken." 

lln  Woods  V.  Lindvall  (1891)  1  C. 
C.  A.  37,  4  U.  S.  App.  49,  48  Fed.  62,  a 
contractor  for  railway  construction  was 
held  liable  for  defects  in  a  trestle  erect- 
ed for  the  purpose  of  the  work  by  his 
superintendent.  The  court  said,  speak- 
ing of  this  official:  "He  had  authority 
to  direct  all  the  men  on  that  section, 
between  thirty  and  forty  in  number, 
when  to  work,  where  to  work,  and  how 
to  work,  and  it  was  their  duty  to  obey 
his  orders.  He  superintended  and  su- 
pervised all  the  work  on  the  section, 
and  hired  and  discharged  workmen  at 
his  discretion.  In  these  respects  he  was 
invested  with  all  the  power  and  author- 
ity his  principals  possessed.  He  did  not 
ordinarily  do  manual  labor;  his  chief 
duty  was  to  supervise  personally  the 
work,  including  the  building  of  the  tres- 
tle, and  to  give  directions  how  all  parts 
of  the  same  should  be  done.  He  went 
back  and  forth  between  the  places  where 
the  different  crews  were  at  work  on  the 
section,  directing  and  instructing,  and 
occasionally  assisting,  each  of  them  in 
the  work  they  were  doing.  Johnson, 
who  framed  the  bents  and  put  up  the 
trestle,  worked  in  obedience  to  his  or- 
ders, as  well  as  the  other  men.  As  the 
plaintiffs    assumed,    through    Murdock, 


the  superintendence  and  control  of  the 
construction  of  the  trestle,  they  were 
bound  to  exercise  ordinary  care  to  make 
it  reasonably  safe  and  secure  for  those 
called  to  do  work  upon  it.  In  the  dis- 
charge of  this  duty  Murdock  occupied 
the  place  of  the  plaintiffs  in  error,  and 
any  failure  on  his  part  to  exercise  or- 
dinary care  in  the  discharge  of  this 
duty  is  imputable  to  them.  Whether 
the  trestle  was  one  of  those  structures 
the  building  of  which  the  master  might 
have  committed  to  ordinary  fellow  la- 
borers, without  any  instructions  or 
superintending  care,  by  simply  provid- 
ing them  with  adequate  materials  and 
tools  to  do  the  work,  need  not  be  dis- 
cussed. The  plaintiffs  in  error  did  not 
attempt  to  build  the  trestle  in  any  such 
way.  They  did  not  leave  the  mode  and 
manner  of  its  construction  to  the  discre- ' 
tion  or  judgment  of  the  laborers  doing 
the  work,  but  they  constituted  Murdock 
their  representative,  and  imposed  on 
him  the  duty,  and  conferred  on  him  the 
authority,  to  supervise,  direct,  and  con- 
trol its  construction,  and  required  the 
laborers  to  obey  his  orders  and  direc- 
tions in  the  premises.  Under  these  rela- 
tions Murdock  did  not  sustain  the 
relation  of  a.  fellow  servant  to  the  de- 
fendant in  error  in  respect  to  this  work. 
He  stood  in  the  shoes  of  his  employers, 
and  was  their  representative,  and  they 
are  responsible  for  the  results  of  his 
negligence  in  the  work  so  committed  to 
his  direction,  supervision,  and  control." 
A  different  conclusion  with  regard  to 
the  same  facts  was  reached  by  the  su- 
preme court  of  Minnesota  in  Lindvall 
v.  Woods  (1889)  41  Minn.  212,  4  L.R.A. 
793,  42  N.  W.  1020. 

In  Blomquist  v.  Chicago,  M.  d  St.  P. 
R.  Go.  (1895)  60  Minn.  426,  62  N.  W. 
818,    a    foreman   of    a   crew    of    stone- 
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work  of  construction  was  intrusted  to  the  servants,  as  part  of  their 
duties,  the  mere  fact  that  the  delinquent  employee  was  a  foreman,  ex- 
ercising some  control  over  the  injured  person,  is  not  sufficient  to  show 
that  the  master  assumed  to  furnish  the  servants  with  such  a  structure 
as  was  necessary  to  do  the  work.^ 

h.  Similarity  or  dissimilarity  of  the  work  in  which  the  delinquent 
and  injured  servants  were  engaged. — (Compare  §  1551,  post.) — In 
many  of  the  cases  belonging  to  the  category  now  under  review  the 
court  has  laid  more  or  less  stress  upon  the  fact  that  the  plaintiff  him- 
self was  one  of  that  particular  set  or  group  of  servants  to  whom  the 
construction  of  the  defective  instrumentality  was  intrusted.'  It  is 
undoubtedly  under  such  circumstances  that  the  rule  operates  least 


masons,  with  power  to  hire  and  dis- 
charge the  workmen,  was  held  to  be 
a  vice  principal  in  respect  to  a  com- 
mon laborer  aiding  the  masons,  who  was 
injured  by  the  negligent  manner  in 
which  a  derrick  was  constructed,  when 
the  foreman  directed  where  and  how  it 
should  be  built.  The  case  was  distin- 
guished from  Lindvall  v.  Woods  ( 1889 ) 
41  Minn.  212,  4  L.K.A.  793,  42  N.  W. 
1020  (see  §  1545,  note  1,  subd.  [b], 
ante)  on  the  ground  that  the  place,  the 
plan,  and  the  manner  of  putting  up  the 
appliance  had  been  especially  and  un- 
conditionally delegated  to  the  foreman. 
(Canty,  J.,  dissented). 

8  See  Kimmer  v.  Weler  (1897)  151 
N.  Y.  417,  56  Am.  St.  Rep.  630,  45  N.  E. 
860;  MeCone  v.  Gallagher  (1897)  16 
App.  Div.  272,  44  N.  Y.  Supp.  697; 
Sivain  v.  Brooklyn  Aloatraz  Asphalt 
Co.  (1901)  57  App.  Div.  56,  68  N.  Y. 
Supp.  50. 

In  Killea  v.  Faxon  (1878)  125  Mass. 
485,  the  defendant  employed  a  carpenter 
to  superintend  the  entire  job  of  repair- 
ing a  building,  and  directed  him  to  erect 
a  staging,  which  was  solely  for  putting 
on  the  gutters.  In  doing  so,  he  insecure- 
ly fastened  the  brackets  to  the  building. 
On  the  next  day  the  defendant  ordered 
copper  gutters  of  a  coppersmith,  and  di- 
rected him  to  send  a  man  to  put  them 
on.  This  man  was  sent  accordingly,  and 
was  directed  by  the  carpenter  where  to 
go  on  the  staging,  which  fell  and  injured 
him.  The  court  said:  "There  was  no 
evidence  which  would  justify  the  jury 
in  finding  that  either  of  the  defendants 
undertook  to  furnish  a  staging  for  the 
plaintiff,  or  to  assume  the  risk  of  its 
safety.     It  was  like  the  ordinary  case 


where  a  man,  in  building  or  repairing  a 
house,  employs  various  servants  in  dif- 
ferent departments  of  labor.  Neither  of 
the  defendants  retained  any  charge  or 
direction  of  the  work  of  putting  up  the 
staging,  but  intrusted  it  to  Higgins.  He 
and  the  plaintiff  were  fellow  servants 
employed  in  the  same  service,  and  each 
took  the  risk  of  the  negligence  of  the 
other.  It  is  not  contended  that  there 
was  any  evidence  of  negligence  on  the 
part  of  the  defendants  in  the  employ- 
ment of  Higgins,  it  appearing  that  he 
was  a  skilful  and  competent  carpenter. 
It  follows  that  the  plaintiff  has  proved 
no  negligence  for  which  the  defendants, 
or  either  of  them,  are  responsible." 

8  Colton  V.  Richards  (1878)  123  Mass. 
484;  Kelley  v.  Noroross  (1877)  121 
Mass.  508;  Adasken  v.  Gilbert  (1896) 
165  Mass.  443,  43  N.  E.  199;  Moore 
V.  McNeil  (1898)  35  App.  Div.  323,  54 
N.  Y.  Supp.  956;  Whallon  v.  Spraque 
Electric  Elevator  Co.  (1896)  1  App.  Div. 
264,  37  N.  Y.  Supp.  174;  Tsloyes  v.  Wood 
(1894)  102  Cal.  389,  36  Pac.  766;  Mah- 
er  V.  McGrath  (1896)  58  N.  J.  L.  469, 
33  Atl.  945  (master  not  liable  to  a 
hod  carrier  for  an  injury  from  the  neg- 
ligent manner  in  which  masons  con- 
structed a  scaffolding)  ;  Crawford  v. 
Stewart  (1886)  4  Sadler  (Pa.)  382, 
8  Atl.  5;  Stutz  v.  Armour  (1893)  84 
Wis.  623,  54  N.  W.  1000 ;  Callan  v.  Bull 

(1896)  113  Cal.  593,  45  Pac.  1017;  Don- 
nelly V.  Booth  Bros.  &  E.  I.  Granite  Co. 

(1897)  90  Me.  110,  37  Atl.  874;  Willis 
V.  Oregon  R.  &  Nav.  Co.  (1884)  11  Or. 
257,  4  Pac.   121. 

"If  this  plaintiff  and  his  coemploy- 
ees,  without  specific  instruction  from  tte 
master,   or   one  acting  for   the  master 
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harshly,  especially  if  the  injured  person  was  himself  an  expert  as  re- 
gards the  construction  of  the  appliance  which  proved  defective.*  In 
some  states  of  the  evidence  such  a  situation  may  even  render  the  de- 
fense of  contributory  negligence  available  to  the  master.* 

But  it  may  be  now  taken  as  settled  law  that  the  mere  fact  that  the 
injured  and  negligent  persons  were  not  doing  the  same  kind  of  work 
is  not  of  itself  a  sufficient  ground  for  predicating  a  right  of  recovery.* 
Nor  is  any  larger  measure  of  liability  imposed  on  the  master  merely 


and  under  his  authority  in  the  perform- 
ance of  the  duty  which  he  owed  to  his 
employees,  constructed  this  scaffold  of 
improper  material,  it  would  undoubted- 
ly be  a  case  where  the  negligence  was 
that  of  a  fellow  employee  or  coservant 
with  the  plaintiff,  for  which  the  master 
would  not  be  liable."  Richards  v.  Hayes 
(1897)  17  App.  Div.  422,  45  N.  Y.  Supp. 
234. 

*  See,  for  example,  Hoppin  v.  Worces- 
ter (1885)  140  Mass.  222,  2  N.  E.  779; 
Vincent  v.  Mauterstock  (1898)  30  App. 
Div.  308,  51  N.  Y.  Supp.  494;  McCone  v. 
■Gallagher  (1897)  16  App.  Div.  272,  44 
N.  Y.  Supp.  697;  Oriffiths  v.  New  Jer- 
sey <f  N.  Y.  B.  Go.  (1894)  8  Misc.  3, 
28  N.  Y.  Supp.  75,  affirming  (1893)  5 
Misc.  320,  25  N.  Y.  Supp.  812;  Perigo 
V.  Indianapolis  Brewing  Go.  ( 1899 )  21 
Ind.  App.  338,  52  N.  E.  462.  In  all 
these  cases  the  plaintiffs  and  their  fel- 
low servants  were  carpenters  and  had 
themselves  erected  or  modified  the  scaf- 
fold which   fell. 

6  It  has  been  laid  down  that,  where 
the  workmen  of  whom  the  plaintiff  was 
one,  although  the  construction  of  the 
appliance  was  no  part  of  their  business, 
undertook,  without  objection,  to  con- 
struct it,  and  did  this  so  carelessly  that 
it  was  insecure,  the  plaintiff  was  de- 
barred from  recovery  on  the  ground  that 
he,  as  well  as  his  colaborers,  was  guilty 
•of  negligence.  Eogan  v.  Field  (1887) 
44  Hun,  72. 

6  In  Beesley  v.  F.  W.  Wheeler  &  Co. 
(1894)  103  Mich.  196,  27  L.R.A.  266, 
«1  N.  W.  658,  it  was  held  that  riveters 
working  on  a  ship  could  not  recover  for 
the  negligence  of  the  carpenters  in  con- 
structing a  scaffold.  The  court  rea- 
soned thus:  "Here  the  defendant  was 
engaged  in  the  enterprise  of  building  a 
ship.  Artisans  of  various  kinds  were 
employed  to  do  their  respective  shares 
of  the  work.  The  building  of  stagings, 
the  erection  of  derricks,  and  the  raising 


of  materials  were  parts  of  the  necessary 
work,  incident  to,  and  simultaneous 
with,  and  in  fact  a  part  of,  the  building 
of  the  ship.  Stagings  were  for  tempo- 
rary use,  and  indispensable.  All  was 
under  the  charge  of  one  superintendent, 
who  directed  the  different  gangs  through 
their  respective  foreman.  There  is  noth- 
ing to  indicate  a  contract  to  provide 
a  safe  scaffold  to  work  upon,  or  an  as- 
sumption of  that  duty  by  the  master, 
and  the  case  seems  to  be  clearly  within 
the  rule  of  Killea  v.  Faxon  (1878)  125 
Mass.  485,  which  it  closely  resembles, 
and  of  Hoary.  Merritt  (1886)  62  Mich. 
386,  29  N.  W.  15  (see  below).  The  duty 
was  one  which  was  left  to  those  engaged 
in  the  construction  of  the  ship.  It  is 
believed  that  this  does  no  violence  to 
the  rule  of  safe  place.  The  case  is  dif- 
ferent from  those  where  the  master  fur- 
nishes a  permanent  place  to  work,  as  in 
a  ship  or  factory.  A  master's  duty  in 
such  a  case  is  to  make  and  keep  the 
place  reasonably  safe;  but  that  rule 
would  apply  as  to  those  working  in,  but 
not  necessarily  as  to  those  constructing, 
the  factory.  Such  employees  would  not 
be  fellow  servants  with  each  other,  for 
the  enterprises  would  not  be  the  same. 
The  service  of  one  would  be  the  erection 
of  the  completed  factory;  that  of  the 
other  its  use  for  the  purpose  for  which 
it  was  designed.  But  here  the  scaffold 
builder  and  the  riveter  are  engaged  in 
the  common  service  of  building  a  ship. 
The  work  of  both  goes  along  together, 
and  it  seems  to  us  that  the  case  is  clear- 
ly within  the  rule  of  Priestley  v.  Fowler 
(1837)  3  Mees.  &  W.  1,  Murph.  &  H. 
305,  1  Jur.  987,  7  L.  J.  Exch.  N.  S.  42, 
19  Eng.  Rul.  Cas.  102,  and  kindred 
cases." 

A  lumber  company  is  not  liable  where 
a  knotty  plank  negligently  selected  by  a. 
servant  piling  lumber  to  serve  as  a  step 
for  persons  having  occasion  to  mount 
the  pile  gives  way  under  a  scaler  and 
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for  the  reason  that  the  appliance  which  proved  defective  had  been  con- 
structed by  another  set  of  servants  for  their  own  use,  and  afterwards 
incorporated  with  the  appliance  which  the  injured  servant  and  his  co- 
laborers  constructed  for  their  own  purposes.''  The  fact  that  the  de- 
linquent and  injured  servants  were  engaged  in  different  kinds  of 
work  may,  however,  be  material  as  tending  to  show  that  the  under- 
taking of  the  master  was  to  furnish  the  instrumentality  in  a  com- 
pleted condition.' 

c.  Completion  of  appliance  before  plaintiff  entered  the  employ- 
■ment. — The  established  doctrine  is  that,  wherever  the  circumstances 
were  otherwise  such  that  the  injured  servant  could  not  have  recovered 
if  he  had  entered  the  defendant's  services  before  the  defective  appli- 
ance was  completed,  his  position  is  not  in  any  way  improved  by  the 
mere  fact  that  he  began  work  after  such  structure  was  completed.® 


measurer.  Fraser  v.  Red  River  Lumier 
Co.   (1891)   45  Minn.  235,  47  N.  W.  785. 

See  also  Killea  v.  Faxon  (1878)  125 
Mass.  485,  cited  in  subd.   (a),  supra. 

T  Kimmer  v.  Weler  (1897)  151  N.  Y. 
417,  56  Am.  St.  Rep.  630,  45  N.  E.  860. 

An  action  has  been  held  not  maintain- 
able where  a  scaffold,  carelessly  con- 
structed by  carpenters  for  their  own  use 
from  suitable  materials  furnished  by  the 
master,  is  subsequently  used  by  painters 
working  on  the  same  building,  and  falls, 
injuring  one  of  them.  Hoar  v.  Merritt 
■(1886)    62  Mich.  386,  29  N.  W.  15. 

8  See  §  1545,  ante,  and  also  the  cases 
•cited  in  §  1551,  post. 

9  In  Lambert  v.  Missisquoi  Pulp  Co. 
(1900)    72   Vt.   282,   47   Atl.   1085,  the 

court,  in  discussing  the  effect  of  evidence 
that  the  workman  had  come  upon  the 
job  after  a  defective  scaffold  had  been 
built,  said:  "It  is  true  that  the  plain- 
tiff sustained  no  relations  to  the  de- 
fendants or  their  workmen  while  the 
staging  was  being  built,  and  that  as  far 
as  his  service,  considered  individually, 
was  concerned,  he  went  to  work  upon  it 
as  a  place  prepared  for  his  use.  But  the 
plaintiff's  service  involved  no  use  of  the 
■staging  that  was  independent  of  the 
work  of  construction,  and  it  had  been 
prepared,  not  by  the  master  as  some- 
thing which  he  undertook  to  provide  for 
the  plaintiff,  but  by  his  workmen  as  a 
part  of  the  general  work  which  they 
liad  undertaken  to  do,  and  upon  which 
plaintiff  entered.  We  think  that  in 
associating  himself  with  these  workmen 
ifor  the  completion  of  the  building  by 


the  use  of  the  staging  already  erected, 
the  plaintiff  assumed  the  risks  which 
attached  to  the  workmen  generally.  The 
test  of  the  master's  liability  is  not 
whether  the  servant  came  before  or 
after  the  staging  was  built,  but  the 
relation  which  the  structure  sustained 
to  the  relative  duties  of  master  and  serv- 
ant." 

An  employer  "owes  one  who  is  about 
to  enter  his  service  no  duty  to  inspect 
all  the  work  which  has  been  done  by  his 
servants  previously,  and  which  ordina- 
rily may  be  intrusted  to  them  without 
liability  to  their  fellow  servants  for 
their  negligence."  O'Connor  v.  Rich 
(1895)  164  Mass.  560,  49  Am.  St.  Rep. 
483,  42  N.  E.  Ill,  where  the  servant 
was  injured  by  the  fall  of  a  scaffold 
erected  by  his  fellow  workmen  a  few 
days  before  he  entered  the  service,  from 
suitable  materials  supplied  by  the  mas- 
ter. 

See  also  Arkerson  v.  Dennison  (1875) 
117  Mass.  407;  Olsen  v.  Nixon  (1898) 
61  N.  J.  L.  671,  40  Atl.  694;  McCone  v. 
Gallagher  (1897)  16  App.  Div.  272,  44 
N.  y.  Supp.  697.  In  this  last  case  the 
judges,  while  not  differing  in  opinion 
as  to  the  general  principle,  disagreed  as 
to  the  propriety  of  applying  it  under 
the  circumstances  in  evidence.  The  rea- 
soning which  led  the  majority  to  the 
conclusion  that  the  servant  could  not 
recover  was  as  follows:  "Great  stress 
is  laid  in  this  case  upon  the  fact  that 
the  plaintiff  was  employed  to  do  the  car- 
penter work  after  the  timbers  or  sleep- 
ers upon  which  the  planks  were  to  be 
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The  only  peremptory  inference  which  can  be  drawn  from  such  a  cir- 
cumstance, coupled  with  the  servant's  ignorance  of  the  defective  con- 


put  had  been  placed  in  position  by  the 
carpenters  employed  by  the  defendant  to 
do  this  work;  but  it  seems  to  me  that 
that  fact  is  not  at  all  material.  The  ques- 
tion is  not  so  much  as  to  whether  the 
particular  neglect  or  negligence  which 
selected  this  improper  piece  of  timber 
and  placed  it  in  this  position  was  the 
negligence  of  a  fellow  servant,  as  it  is 
whether  it  was  the  duty  of  the  master, 
as  master,  to  furnish  these  carpenters, 
employed  by  him  to  do  carpenter  work, 
which  work  involved  the  placing  of  these 
timbers  in  the  position  in  which  they 
were  placed,  a  completed  structure  or 
scaffold  for  the  purpose  of  doing  the 
work.  .  .  .  Suppose  one  of  these 
planks  which  he  used  in  this  way  had 
broken  and  the  injury  had  resulted 
therefrom, — it  is  clear  that  the  master 
would  not  have  been  liable.  Upon  what 
principle  then  can  he  be  said  to  be  lia- 
ble because  one  of  the  timbers  that  the 
plaintiff  used  to  rest  the  planks  upon 
was  insufficient  for  the  purpose?  Is 
it  because  the  timbers  had  been  placed 
in  the  position  in  which  they  were  when 
the  plaintiff  used  them  by  some  men  in 
the  employ  of  the  defendant  who,  when 
the  accident  happened,  were  the  plain- 
tiff's fellow  workmen?  It  seems  to  me 
clear  that  no  liability  of  the  defendant 
could  be  predicated  upon  such  a  distinc- 
tion. Upon  what  principle  can  it  be 
said  that  this  plaintiff  was  not  as  much 
bound  to  examine  these  particular  tim- 
bers which  had  been  placed  in  this 
position  by  others  as  he  was  bound  to 
examine  the  planks  upon  which  he  stood, 
and  which  he  shifted  as  the  necessities 
of  the  work  required?  Both  the  planks 
and  the  timbers  were  materials  fur- 
nished by  the  master  for  the  use  of  his 
men.  An  examination  of  the  timbers 
would  have  disclosed  this  knot  which  it 
is  alleged  was  the  cause  of  the  plank's 
breaking.  It  was  not  the  master's  duty 
to  examine  each  timber  before  it  was 
put  in  place  by  the  carpenters,  nor  did 
he  assume  that  task.  If  the  master  fur- 
nished for  his  workmen  proper  timbers 
for  the  purpose — and  it  is  conceded  that 
these  timbers  were  proper  if  they  had 
been  of  ordinary  strength  and  without 
knots — and  employed  competent  men  to 
put  the  timber  in  place,  he  had  per- 
formed his  duty  to  the  men  who  used 


them.  It  seems  to  me  that  this  is  ex- 
pressly within  the  principle  established 
by  the  cases  before  cited." 

The  following  passage  from  the  dis- 
senting opinion  is  well  worth  quoting  as 
an  extremely  able  exposition  of  the  oth- 
er possible  theory  of  the  evidence:  "If 
with  the  latter,  he  and  his  fellow  serv- 
ants, as  a  detail  of  their  own  work,  had 
undertaken  to  construct  the  scaffold, 
and  had  selected  improper,  where  they 
might  have  chosen  proper  materials,  the 
defendant  would  not  be  liable  for  inju- 
ries resulting  from  such  defective  con- 
struction. Here,  however,  the  scaffold 
was  erected  ten  days  before  the  accident 
and  one  week  before  the  plaintiff  went 
to  work  upon  it;  and  the  plaintiff  was 
directed  by  the  defendant's  foreman  to 
get  on  this  scaffold  to  do  the  ceiling 
work.  The  scaffold  was  about  10  or  11 
feet  above  the  floor  at  the  wall  and 
about  7  feet  above  the  floor  in  front, 
and,  unless  properly  constructed,  was 
necessarily  a  dangerous  place  for  the 
plaintiff  and  the  other  carpenters  to 
work.  That  the  knot  in  the  sleeper  made 
it  dangerous  to  use  in  the  construction 
of  the  scaffold  was  fairly  to  be  inferred ; 
and  it  is  undisputed  that  the  plaintiff 
had  no  part  in  the  selection  of  the  de- 
fective sleeper.  When  he  went  to  work 
he  found  the  scaffold  already  erected; 
and,  having  been  ordered  by  the  fore- 
man to  go  to  work  thereon,  he  was 
justified  in  assuming  that  the  master 
had  discharged  the  duty  which  rested 
upon  him  of  supplying  a  safe  scaffold. 
I  do  not  think  this  inference  is  in  any 
way  weakened  by  the  fact  appearing 
that  the  scaffold  was  actually  construct- 
ed by  the  other  carpenters  who  had  pre- 
ceded the  plaintiff  upon  the  work.  If 
the  plaintiff  had  assisted  in  its  con- 
struction, or  had  been  present  and  work- 
ing at  the  time  it  was  erected,  a  differ- 
ent question  would  be  presented.  Where, 
however,  as  here,  the  plaintiff,  under 
what  must  be  regarded  as  the  master's 
instructions,  went  to  work  upon  the 
scaffold  already  erected,  he  had  a  right 
to  assume  that  the  master  had  dis- 
charged the  duty  of  supplying  a  safe 
scaffold.  If  the  accident,  instead  of 
occurring  on  this  armory,  had  occurred 
subsequently  on  another  building  which 
the  defendant  was  engaged  in  construct- 
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struction,  is  that  the  servant  was  not  guilty  of  contributory  negli- 
gence.^' Evidence  of  this  character,  however,  like  that  adverted  to  in 
the  last  subsection,  may  tend  to  show  the  actual  character  of  the  mas- 
ter's undertaking  in  regard  to  the  defective  instrumentality. 

1548.  [617]  When  the  delinquency  is  deemed  not  to  be  in  respect  to 
the  details  of  the  work. — The  limits  of  the  doctrines  discussed  in  the 
preceding  sections  of  this  subtitle  will  be  more  clearly  apprehended  if 
we  contrast  the  situations  reviewed  vidth  those  in  which  the  servant 
has  been  held  entitled  to  recover,  viz. : 

1.  Where  the  instrumentality  which  caused  the  injury  was  fur- 
nished by  the  master  himself.^ 

2.  Where  there  was  an  implied  undertaking  on  the  master's  part 
to  supply  that  instrumentality  in  a  completed  condition.  See  also  § 
1497,  note  1,  subd.  (e),  antCj  and  compare  subds.  5,  6,  infra? 


ing,  and  to  and  upon  which  he  had  fur- 
nished for  the  use  of  the  workmen  this 
defective  scafifold,  I  do  not  think,  as 
against  a  workman  who  had  no  previous 
knowledge  of  how  or  by  whom  the  scaf- 
fold was  constructed,  that  the  master 
could  claim,  as  matter  of  law,  that  he 
was  relieved  from  responsibility,  be- 
cause, as  a  matter  of  fact,  at  some 
previous  time  the  scaffold  had  been  con- 
structed by  workmen  in  his  employ.  I 
can  see  no  distinction  in  principle  be- 
tween the  position  of  the  plaintiff,  who 
came  upon  the  building  after  the  scaf- 
fold was  erectedj  with  no  knowledge  of 
its  prior  history  or  hand  in  its  construc- 
tion, as  connected  with  this  armory, 
and  his  position  as  affected  by  a  defect- 
ive scaffold  furnished  in  another  build- 
ing." 

lOHogan  v.  Smith  (1891)  125  N.  Y. 
774,  26  N.  E.  742. 

1  Where,  in  unloading  a  vessel  in  a 
ship  yard,  an  iron  hook  was  fastened  by 
the  owner  of  the  yard  to  the  wharf,  to 
hold  a  rope  and  tackle  used  for  the 
work,  running  from  the  ship  to  the 
wharf,  the  hook  must  be  considered  an 
appliance  used  in  the  business,  for  rea- 
sonable care  in  maintaining  the  se- 
curity of  which  the  owner  of  the  yard, 
for  whom  the  work  was  done,  was  re- 
sponsible to  his  employees.  Olsen  v. 
Stairn  (1899)  43  App.  Div.  422,  60  N. 
Y.   Supp.   134. 

See  also  CoUon  v.  Biohards  (1878) 
123  Mass.  484,  where  the  effect  of  a 
personal  superintendence  by  the  master 
is  adverted  to. 


2  A  scaffold  which  is  in  the  nature  of 
an  appliance  furnished  to  the  workmen 
to  enable  them  to  put  in  place  the  steel 
superstructure  of  a  bridge  is  not  with- 
in the  scope  of  the  doctrine  that  the 
master  is  not  liable  for  the  unsafety  of  , 
a  structure  the  erection  of  which  is  part 
of  the  work  to  be  done.  F.  C.  Austin 
Mfg.  Co.  V.  Johnson  (1898)  32  C.  C. 
A.  309,  60  U.  S.  App.  661,  89  Fed.  677. 
The  court  said:  "On  part  of  the  com- 
pany it  is  claimed  that  the  scaffold  was 
of  such  a  character  that  it  comes  with- 
in the  exception  to  the  general  rule, 
which  relieves  the  master  from  liability 
for  stagings  or  scaffoldings  erected  by 
laborers  who  are  to  work  thereon,  and 
wherein  it  is  held  that  the  master's 
duty  is  performed  if  suitable  materials 
are  furnished  for  the  erection  of  the 
scaffold.  This  exception  originated  in 
cases  wherein  a  servant,  such  as  a  brick- 
layer, mason,  carpenter,  or  the  like, 
undertakes  the  performance  of  some 
work,  like  the  erection  of  a  wall,  shing- 
ling a  roof,  or  painting  a  house,  which 
of  necessity  requires  the  construction  of 
a  scaffold  or  staging  upon  which  the 
workmen  may  stand  when  engaged  at 
work,  and  wherein  it  is  customary  for 
the  master  to  furnish  the  materials,  and 
the  mechanics  to  actually  construct 
therefrom  the  staging  necessary  for  the 
work.  In  this  class  of  cases  the  work- 
men will  know  the  extent  of  the  burden 
to  which  the  staging  will  be  subjected, 
and  they  are  at  liberty  to  make  the  same 
as  strong  as  they  deem  necessary.  The 
method  of  the  construction  of  the  scai:- 
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fold  is  under  their  control,  and  they 
have  the  necessary  knowledge  of  the 
strain  it  will  be  subjected  to  when  in 
use  to  enable  them  by  the  use  of  due 
care  on  their  own  part  to  safely  con- 
struct the  same;  and,  under  such  cir- 
cumstances, if  the  scaffold  proves  to  be 
insufficient,  it  will  be  due  to  the  lack 
of  proper  care  on  part  of  the  workmen, 
assuming  that  the  master  has  exercised 
due  care  in  furnishing  safe  materials 
for  the  construction  of  the  staging.  In 
such  cases  the  master  is  relieved  from 
responsibility,  not  because  the  place 
where  the  workmen  are  employed  is  a 
scaffold  simply,  but  because  the  master 
did  not  in  fact  undertake  to  furnish 
the  scaffold  for  the  use  of  the  workmen 
when  in  his  employ.  The  liability  of 
the  master  cannot  be  determined  simply 
by  showing  that  the  place  where  the 
workmen  were  engaged  in  his  service 
was  a  scaffold,  but  it  must  depend  upon 
the  nature  of  the  scaffold,  the  purposes 
it  is  to  subserve,  whether  it  could  be 
properly  left  to  the  workmen  to  deter- 
mine and  control  the  method  of  its  erec- 
tion, and  whether  they  did  in  fact  con- 
trol its  erection,  or  whether  the  master 
had  charge  thereof.  In  the  case  at  bar 
the  scaffold  was  intended,  not  only  as 
a  place  whereon  the  workmen  were  to 
stand,  but  as  a  support  upon  which  was 
to  be  placed  the  entire  superstructure 
of  the  bridge  during  the  course  of  its 
erection.  If  it  should  fall  through 
faulty  construction,  it  might  cause  the 
entire  or  partial  destruction  of  the  steel 
work  furnished  by  the  company,  and  the 
company  would  be  compelled  to  make 
good  all  damages  thus  caused.  It  is 
clear  that  such  workmen  as  the  defend- 
ant in  error  could  not  be  expected  to 
know  the  strain  that  would  be  placed 
upon  this  scaffold  in  the  erection  of  the 
steel  superstructure.  It  is  equally  clear 
that  it  would  not  have  been  open  to  the 
defendant  in  error  to  exercise  any  con- 
trol over  the  method  in  which  the  scaf- 
fold was  erected  or  the  material  used  in 
its  construction.  The  purpose  for  which 
this  scaffold  was  to  be  used  renders  in- 
applicable the  reasons  upon  which  the 
rule  is  based, — that  ordinarily  the  mas- 
ter is  not  responsible  for  the  safety  of 
stagings  which  the  workmen  put  up  as 
aids  in  carrying  out  the  particular  work 
they  are  employed  to  perform.  The  use 
to  which  it  was  intended  to  subject  this 
structure,  in  that  there  would  be  placed 
thereon  not  only  the  dead  weight  of  the 


material  composing  the  bridge,  but  also 
the  strain  caused  by  placing  the  differ- 
ent parts  in  proper  position,  clearly 
shows  that  the  erection  of  the  staging 
was  not  a  matter  that  could  be  safely 
left  to  the  control  of  ordinary  laborers,, 
but  required  skilled  control  by  persons, 
who  from  experience  would  know  what 
strain  would  be  placed  on  the  staging, 
and  the  evidence  shows  that  in  its  erec- 
tion the  defendant  in  error  exercised  na 
control  or  judgment,  but  on  the  con- 
trary it  was  erected  solely  under  the  di- 
rection of  Charles  Killifer,  who,  as  a 
skilled  expert,  had  been  sent  out  by  the 
company  to  erect  the  bridge  and  settle 
for  it  with  the  county  authorities.  Fur- 
thermore, it  clearly  appears  that  the 
scaffold,  as  constructed,  was  in  the  na- 
ture of  an  appliance  furnished  to  the 
workmen  to  enable  them  to  put  in  place 
the  steel  superstructure.  The  floor 
beams,  side  braces,  trusses,  and  other 
parts  of  the  bridge  proper  were  carried 
out  on  the  scaffold,  put  in  place,  and 
bolted  together." 

The  failure  to  brace  the  bents  of  a. 
false  work  erected  to  sustain  a  heavy 
"traveler"  used  in  building  a  bridge  re- 
sults in  a  structural  defect,  for  which 
the  employer  is  responsible.  Beattie  v. 
Edge  Moor  Bridge  Works  (1901)  309 
Fed.  233.  To  same  effect,  see  Purslejf 
V.  Edge  Moor  Bridge  Works  (1901)  168 
N.  Y.  589,  60  N.  E.  1119,  affirming 
(1900)  56  App.  Div.  71,  67  N.  Y.  Supp. 
719  (involving  essentially  the  same 
facts  with  the  additional  feature  that 
the  piles  of  the  false  work  were  too 
short). 

A  servant  who  is  set  to  work  in  a 
chamber  of  a  mine  after  it  has  already 
been  timbered  may  recover  for  injuries, 
caused  by  the  fall  of  the  roof,  if  the 
defective  conditions  could  have  been  dis- 
covered by  a  timely  inspection.  West- 
em  Goal  &  Min.  Go.  v.  Ingf-aham 
(1895)  17  C.  C.  A.  71,  36  U.  S.  App.  ], 
70  Fed.  219. 

In  Tomaselli  v.  John  Griffiths  Gycle 
Corp.  (1896)  9  App.  Div.  127,  128,  41 
N.  Y.  Supp.  51,  plaintiff,  after  he  had 
been  in  defendant's  employ  a  day  and  a 
half,  was  called  to  assist  about  the  rais- 
ing of  a  heavy  box,  containing  material 
manufactured  by  defendant,  from  the 
basement  of  the  building  to  the  side- 
walk above.  The  elevator  by  which  this 
material  was  usually  hoisted  was  out  of 
repair,  and  the  shipping  clerk,  having 
the  matter  in  charge,  directed  and  as- 
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sisted  about  providiing  a  temporary 
hoisting  apparatus  for  raising  the  box 
in  the  elevator  shaft.  This,  when  com- 
plete, consisted  of  a  piece  of  iron  laid 
across  the  space  and  resting  upon  the 
combing  of  the  elevator  shaft  on  either 
side.  The  tackle  to  hoist  was  a  block 
pulley,  which  mas  attached  to  the  iron, 
and  a  chain  run  through  the  pulleys, 
which  the  men  pulled  upon  in  hoisting 
the  box.  Plaintiff  had  nothing  to  do 
with  fixing  this  apparatus,  although  he 
saw  the  iron  and  knew  generally  what 
it  was.  While  the  box  was  being  hoist- 
ed, the  iron  broke  and  plaintiff  was  pre- 
cipitated into  the  cellar.  The  court 
said:  "It  is  quite  evident  from  this 
testimony  that  the  construction  of  the 
tackle,  by  means  of  which  the  box  was 
to  be  raised,  was  not  a  detail  of  the 
work  which  plaintiff  was  required  or  ex- 
pected to  perform,  but  was  an  appliance 
by  means  of  which  he  performed  the 
labor  required  of  him.  The  obligation 
was,  therefore,  imposed  upon  the  defend- 
ant to  exercise  reasonable  care  and 
prudence  in  the  selection  of  this  appli- 
ance, and  to  see  that  it  was  reasonably 
suitable  and  safe  for  the  purpose  to 
which  it  was  applied.  This  duty  was 
primary  and  could  not  be  delegated  to 
a  servant,  so  as  to  shield  the  master 
from  liability  for  damage  occasioned 
through  an  omission  of  the  servant  to 
properly  discharge  it." 

A  servant  ordered  by  the  master  to 
perform  work  as  a  machinist  in  under- 
ground trenches  opened  and  prepared 
for  him  has  a,  right  to  assume  that  the 
place  has  been  made  reasonably  safe  by 
the  master,  through  other  and  compe- 
tent servants,  employed  by  him,  and 
does  not  assume  the  risk  of  neglect  of 
the  latter  to  brace  or  protect  the  sides 
of  the  trenches.  Kranz  v.  Long  Island 
B.  Co.  (1890)  123  N.  Y.  1,  20  Am.  St. 
Rep.  716,  25  N.  E.  206.  Contrast  cases 
cited  in  §  1543,  note  1,  subd.  (c), 
ante. 

Men  comprising  a  crew  of  workmen 
exclusively  engaged  in  putting  up  such 
staging  and  scaffolding  as  is  needed  for 
the  use  of  workmen  engaged  in  the  gen- 
eral business  of  a  ship-building  com- 
pany are  not  fellow  servants  with  men 
engaged  in  the  general  work  of  the  com- 
pany. Sims  V.  American  Steel-Barge 
Co.  (1894)  56  Minn.  68,  45  Am.  St. 
Rep.  451,  57  N.  W.  322  (distinguishing 
the  cases  in  which  the  furnishing  and 
preparation   of   a  structure   is  part  of 


the  work  which  the  employees  are  hired 
to  perform ) . 

A  master  is  liable  for  defects  in  a 
ladder  made  at  his  carpenter's  shop  and 
issued  for  the  use  of  the  masons  in  his 
employ.  Flanigan  v.  Guggenheim 
Smelting  Co.  (1899)  63  N.  J.  L.  647, 
44  Atl.  762  (same  distinction  relied 
on). 

In  McCone  v.  Gallagher  (1897)  16 
App.  Div.  272,  44  N.  Y.  Supp.  697,  the 
court  instanced  the  case  of  painters  em- 
ployed to  paint  the  outside  of  a  build- 
ing, who  are  required  to  work  upon  a 
completed  scaffold  built  for  that  pur- 
pose, which  is  lowered  or  raised  as  the 
work  progresses,  and  said:  "It  is  quite 
obvious  that  it  is  the  duty  of  the  mas- 
ter to  furnish  such  an  appliance;  and 
where  the  men  must  rely  upon  the  care 
of  the  master  or  those  employed  by  him 
in  putting  together  a  proper  structure 
necessary  for  the  men  to  use  in  the 
performance  of  the  work  upon  which 
they  are  employed,  and  where  any  neg- 
ligence in  the  selection  of  the  materials 
or  the  proper  use  of  those  materials, 
in  constructing  the  completed  scaffold, 
would  expose  the  men  to  serious  danger, 
neglect  in  the  performance  of  that  duty 
will  render  the  master  liable." 

In  Corson  v.  Coal  Hill  Coal  Co. 
(1897)  101  Iowa,  224,  70  N.  W.  185, 
in  sustaining  an  instruction  to  the  effect 
that  the  owner  of  a  coal  mine  having 
a  sloping  entry,  through  which  the  coal 
is  brought  to  the  surface,  owes  to  an 
employee  riding  in  the  cars  through 
such  entry  the  duty  of  exercising  rea- 
sonable care  to  have  the  roof  of  the 
entry  sufficiently  propped  so  that  rock 
will  not  fall  on  the  track,  the  court 
said:  "The  rule  of  the  instruction  ap- 
plies to  a  case  where  a  place  is  fur- 
nished for  the  servant  to  do  his  work, 
and  the  keeping  of  the  place  in  repair 
is  not  incidental  to  the  work  to  be  per- 
formed. .  .  The  undisputed  facts 
of  this  case  bring  it  within  the  latter 
rule,  so  far  as  concerns  the  duties  of 
the  parties.  The  duties  of  the  plain- 
tiff had  no  concern  with  the  prepara- 
tion or  looking  after  the  entry.  It  was 
the  general  passageway  to  and  from 
the  mine, — a  completed  work;  a  place 
in  which  work  was  to  be  done,  in  no 
way  connected  with  its  construction  or 
preservation.  It  was  a  place  for  such 
work  as  the  plaintiff  was  doing,  and 
furnished  by  the  employer.  This  hold- 
ing is  not  against  that  in  Fosburg  v. 


4640 


MASTER  AND  SERVANT. 


[chap.  lxv. 


Phillips  Fuel  Co.  (1894)  93  Iowa,  54, 
61  N.  W.  400.  That  case  was  express- 
ly determined  on  the  rule  as  to  the  neg- 
ligence of  a  fellow  servant.  As  the 
work  of  riding  the  trip  was  disconnected 
from  duties  as  to  the  roof  of  the  entry 
in  which  plaintiff  was  riding,  it  was  de- 
fendant's duty,  through  a  competent 
person,  to  look  after  its  safety.  The 
case,  as  now  presented,  does  not  involve 
a  question  as  to  the  negligence  of  a  fel- 
low servant." 

Where '  a  fireman,  while  working  in 
the  boiler  room  of  the  defendant,  fell  in- 
to a  hole  that  had  been  dug  and  left 
open  in  front  of  the  boiler  by  the  de- 
fendant's employees,  who  were  making 
a  foundation  there  for  an  "economizer," 
leaving  the  hole  uncovered  or  the  exca- 
vation in  an  unsafe  condition,  it  was 
held  to  be  the  negligence  of  the  master. 
Frye  v.  Bath  Gas  &  Electric  Go.  (1900) 
94  Me.  17,  46  Atl.  804  (operation  of 
digging  the  holes  said  to  be  connected 
with  and  a  part  of  the  plant  itself). 

Where  a  permanent  tunnel  is  under 
construction,  as  fast  as  completed  the 
finished  part  becomes  an  "appliance  or 
means  furnished  by  the  master  by  which 
the  remaining  work  is  to  be  prosecuted." 
Hanley  v.  California  Bridge  &  Gonstr. 
Go.  (1899)  127  Cal.  232,  47  L.R.A. 
597,  59  Pac.  577,  holding  that,  as  there 
was  evidence  that  a  tunnel  had  been 
driven  in  about  18  feet,  and  that  it  was 
about  8  feet  wide  and  from  9  to  10  feet 
high ;  that  a  rock  which  fell  and  injured 
a  workman  was  about  10  feet  from  the 
mouth;  that  the  tunnel  had  passed  the 
place  where  the  rock  was  three  or  four 
days,  it  would  be  assumed,  on  a  motion 
for  nonsuit,  that  the  tunnel  was  shown 
to  have  been  completed  at  the  point  in 
question,  so  that  it  was  his  employer's 
duty  to  see  that  it  was  reasonably  safe, 
though  there  was  some  unexplained  evi- 
dence that  the  side  of  the  tunnel  oppo- 
site this  point  had  been  blasted,  which 
might  possibly  imply  that  it  was  not  en- 
tirely completed  there. 

A  finding  by  the  jury  that  it  was  a 
part  of  the  employer's  duty  to  put  up 
a  timber  to  which  was  fastened  a  coal 
bucket  used  for  conveying  coal  from  a 
bin  into  a  loading  chute  is  sustained  uy 
evidence  that  in  all  other  chutes  belong- 
ing to  the  employer  a  permanent  boom 
was  used  instead  of  such  timber,  that  a 
person  specially  employed  to  do  mechan- 
ical work  was  directed  to  put  up  the 
timber,  and  that  such  timber  was  not 


included  in  the  appliances  usually  put 
up  by  the  employees.  Jamek  v.  Mani- 
towoc Goal  &  Dock  Go.  (1897)  97  Wis. 
537,  73  N.  W.  62. 

In  Manning  v.  Hogam  (1879)  78  N. 
Y.  615,  the  evidence  was  that  it  was  a 
particular  branch  of  mechanical  occupa- 
tion to  put  up  a  scaffold  like  the  one  in 
question  (t.  e.,  for  doing  the  plaster 
work  in  a  building)  ;  that  the  persons 
employed  were  not  of  that  occupation; 
and  that  it  was  built  of  insufficient  ma- 
terial, both  in  quality  and  quantity. 
It  was  held  "that  the  question  of  negli- 
gence in  building  the  scaffold  was  for 
the  jury;  that  it  was  not  sufficient  that 
there  was  enough  of  suitable  material 
provided  to  build  the  scaffold.  It  need- 
ed that  there  should  be  skill  and  judg- 
ment in  the  use  thereof."  But  the  case 
is  not  fully  reported,  and  it  may  also 
be  regarded  as  having  turned  upon  the 
failure  of  the  master  to  employ  compe- 
tent servants — the  construction  placed 
upon  it  in  Beesley  v.  F.  W.  Wheeler  & 
Co.  (1894)  103  Mich.  196,  27  L.R.A. 
266,  61  N.  W.  658. 

Another  doubtful  case  is  Green  v. 
Banta  (1882)  16  Jones  &  S.  156,  which, 
while  it  asserted  the  existence  of  a  duty 
of  furnishing  a  safe  scaffold,  does  not 
state  whether  such  duty  arose  by  ex- 
press contract,  by  necessary  implica- 
tion from  the  peculiar  facts,  or  upon 
the  broad  ground  that  a  scaffold  builder 
and  a  nlasterer  are,  under  no  circum- 
stances, fellow  servants.  But  probably 
this  decision  is  to  be  explained  in  the 
same  way  as  the  one  last  cited. 

In  McMahon  v.  MoHale  (1899)  174 
Mass.  320,  54  N.  E.  854,  the  master  was 
held  liable  for  defects  in  a  derrick  on 
the  ground  that  it  "was  a  piece  of  mar 
chinery,  part  of  the  fitting  up  of  a  stone- 
yard,  .  .  .  rather  than  an  appliance 
to  be  put  together  and  set  up  and  moved 
from  place  to  place  by  workmen  who 
were  using  it." 

"Where,  however,  there  were  fur- 
nished to  the  plaintiff  and  his  coem- 
ployees  materials  with  which  to  con- 
struct this  scaffold,  which  were  not 
proper  for  the  purpose,  and  which  made 
the  scafl'old,  when  constructed,  an  un- 
safe and  improper  appliance  for  the  do- 
ing of  the  work,  ...  if  the  master 
employed  a  person  to  act  in  his  place  to 
furnish  such  material,  the  negligence  of 
such  person  so  appointed  to  act  for  the 
master  in  the  discharge  of  the  duty 
which  he  owed  to  his  employees  was  the 
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3.  Where  suitable  material  was  not  furnislied  for  the  preparation 
of  that  instrumentality.* 

4.  Where  the  servants  were  not  left  free  as  to  the  selection  of  the 
materials  from  which  that  instrumentality  was  prepared. 

Some  cases  embodying  the  doctrine  that  the  fact  of  an  injury  hav- 
ing been  caused  by  negligence  in  respect  to  a  detail  of  the  work  will 
not  preclude  recovery,  if  the  master  or  his  representative  prescribed 
the  manner  in  which  the  operation  in  question  was  to  be  performed, 
are  collected  in  chapter  lxvii.,  subtitle  C,  post. 


negligence  of  the  master,  for  which  the 
master  was  responsible."  Richard  v. 
Hayes  (1897)  17  App.  Div.  422,  45  N. 
Y.  Supp.  324. 

Compare  also  the  rule  that  the  fur- 
nishing of  side  stakes  for  retaining  the 
load  of  a  railway  car  is  not  a  part  of 
the  operation  of  loading,  such  stakes  be- 
ing a  part  of  the  equipment  of  the  car. 
See  §  1497,  note  7,  ante. 

Whether  or  not  it  is  the  duty  of  the 
master  to  construct  an  appliance  to  be 
used  by  the  servant  is  in  each  particu- 
lar case  a  mixed  question  of  law  and 
fact  for  the  jury.  Donnelly  v.  Booth 
Bros.  &  B.  I.  Granite  Co.  (1897)  90 
Me.  110,  37  Atl.  874. 

Instructions  assuming  that  the  duty 
of  furnishing  suitable  agencies  for  the 
performance  of  the  work  rests,  as  a  mat- 
ter of  course,  on  the  employer,  are  er- 
roneous, where  the  facts  are  consistent 
with  the  hypothesis  that  the  furnishing 
of  such  agencies  was  a  matter  left  to  be 
done  in  the  execution  of  the  work,  and 
as  a  part  of  it.  Roiinson  v.  George  F. 
Blake  Mfg.  Co.  (1887)  143  Mass.  529, 
10  N.  E.  314.  The  court  said:  "A  per- 
son is  employed  to  do  a  piece  of  work 
himself,  with  the  understanding  that 
he  shall  procure  such  means,  materials, 
or  implements  as  he  finds  to  be  needed, 
and  if  he  enters  upon  the  execution  of 
the  work  and  procures  insuflScient  or  de- 
fective means,  materials,  or  implements, 
it  might  be  found  that  the  master  did 
not  assume  any  responsibility  to  such 
servant  for  their  sufficiency  or  quality, 
even  though  he  was  to  pay  for  them. 
Nor  is  the  case  necessarily  different  if 
the  person  so  employed  is  authorized  to 
engage  others  to  help  him  do  the  work, 
as  well  as  to  procure  means  and  ap- 
pliances. If,  for  example,  the  work  to 
be  done  should  include  the  moving  or 
M.  &  S.  Vol.  IV.— 291. 


raising  of  a  heavy  article,  which  could 
be  done  with  the  use  of  a  simple  ful- 
crum and  lever,  and  the  employer's  fore- 
man, in  charge  of  the  work,  should  be 
left  to  provide  them  at  the  place  where 
the  work  was  to  be  done,  and  he  should 
take  a  common  stone  for  the  ful- 
crum and  a  piece  of  scantling  or  a 
rail  from  a  neighboring  fence  for  the 
lever,  and  the  stone  should  roll,  or  the 
lever  break,  and  one  of  the  men  engaged 
in  the  work  should  be  hurt  thereby,  a 
jury  would  naturally  find  that  such 
selection  of  materials  and  appliances 
was  a  part  of  the  work  to  be  done,  and 
not  within  the  implied  duty  and  under- 
taking of  the  employer." 

S  A  city  is  not,  as  matter  of  law,  free 
from  liability  for  personal  injuries  to  a 
workman,  caused  by  the  caving-in  of  a 
trench  in  which  he  was  digging,  al- 
though there  were  materials  2  miles 
away  which  the  foreman  had  authority 
to  use  to  shore  up  the  sides  and  make 
the  trench  safe,  since  the  jury  might 
properly  find  that  they  were  practically 
inaccessible  on  account  of  the  distance, 
as  in  such  case  the  negligence  is  that  of 
the  city,  and  not  merely  of  a  fellow 
servant  in  failing  to  use  the  materials 
at  his  command.  Fitzsimmons  v.  Taun- 
ton (1893)  160  Mass.  223,  35  N.  E.  549, 
"On  this  view  of  the  facts,"  said  the 
court,  "the  plaintiff's  intestate  [work- 
man] was  set  to  work  in  a  place  of  dan- 
ger without  the  precautions  being  taken 
for  his  safety  which  his  employer  was 
bound  to  see  taken." 

An  employer  who  erects  a  wooden 
falsework  for  the  purpose  of  support- 
ing the  materials  and  parts  of  a  bridge 
during  the  process  of  its  erection  is 
bound  to  furnish  timber  of  sufficient 
strength  to  bear  the  weight  to  which 
the  falsework  will  be  subjected.    Lafay- 
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5.  Where  liability  was  imposed  because  of  tbe  permanent  char- 
acter of  that  instrnmentality.* 

6.  Where  liability  was  imposed  on  the  ground  that  the  operation 
was  not  one  of  the  transitory  class.* 


ette  Bridge  Co.  v.  Olsen  (1901)  54 
L.R.A.  33,  47  C.  C.  A.  367,  108  Fed.  335. 

6  "If  the  implement,  appliance,  or 
structure  is  permanent  in  its  character, 
the  duty  of  exercising  a  reasonable  de- 
gree of  care  in  its  selection  and  mainte- 
nance is  one  from  which  the  master  can- 
not escape.  Whereas,  if  it  be  portable, 
its  erection,  location,  and  operation  may 
be,  and  generally  are,  regarded  as  mere 
details  of  the  work,  which  pertain  to  the 
employee."  Yaw  v.  WMtmore  (1899) 
46  App.  Div.  422,  61  N.  Y.  Supp.  731, 
affirmed  in  (1901)  167  N.  Y.  605,  60  N. 
E.  1123.  There  a  derrick,  consisting  of 
a  mast  10  inches  square  and  40  feet 
long,  with  a  boom  of  same  dimensions, 
was  firmly  attached  to  the  ground  by 
planks,  in  which  a  metal  plate  had  been 
imbedded,  and  which  were  weighted 
down  with  heavy  stones.  The  derrick 
remained  in  this  place  nearly  five 
months,  and  until  the  completion  of  the 
work  for  which  it  was  used.  Held,  that 
it  was  a  permanent  structure,  within 
the  rule  that  a  master  must  use  reason- 
able care  in  providing  his  servant  with 
suitable  appliances  and  in  keeping  them 
in  repair. 

In  Cunningham  v.  Sicilian  Asphalt 
Paving  Co.  (1900)  49  App.  Div.  380, 
63  N.  Y.  Supp.  357,  the  defendant  was 
held  liable  for  defects  in  a  platform 
regularly  used  by  laborers  for  standing 
on  while  they  were  unloading  cars.  The 
fact  that  the  planks  were  loose  and  mov- 
able was  denied  to  be  material.  The 
structure  was  said  to  be  "permanent  in 
its  nature,"  and  distinguished  from  an 
"ordinary  'appliance'  relating  to  an 
isolated  job  or  a  transient  undertak- 
ing." 

Plaintiff  was  taken  by  defendant's 
foreman  from  outside  the  grain  elevator, 
where  he  was  accustomed  to  work,  to 
a  place  within,  comparatively  dark,  and, 
being  instructed  to  step  on  a  raised 
platform,  walk  to  a  bin,  and  ascertain 
if  it  was  open,  started  to  do  so,  when 
the  platform  collapsed,  and  one  of  his 
legs  was  crushed  in  a  hopper  beneath. 
The   platform   was    constructed   nearly 


nine  years  previously,  and  until  a  few 
weeks  before,  its  sole  use  was  to  en- 
able workmen,  on  removing  the  cover, 
to  watch  the  movement  of  grain  through 
the  conductor.  Since  then,  temporary 
bins  were  constructed  on  that  floor,  and, 
to  open  them,  it  was  necessary  to  step 
on  the  hopper  boxes.  No  inspection  was. 
ever  made  of  the  condition  of  the  box, 
and  the  only  evidence  in  that  regard! 
was  that  the  foreman  had  stood  there- 
on two  minutes  before  the  accident.. 
Held,  that  defendant  was  guilty  of  neg- 
ligence. Berry  v.  Atlantic  Storage  Co.. 
(1900)  50  App.  Div.  590,  64  N.  Y. 
Supp.  292. 

One  of  a  number  of  chains  furnished 
for  use  as  required  is  regarded,  when  it 
is  applied  to  the  purpose  for  which  it. 
was  designed,  as  a  permanent  instru- 
mentality, and  not  one  of  those  small! 
things  which  go  through  a  rapid  course 
of  wearing  out  and  replacement,  as  to 
which  the  rule  is  that  it  may  be  left  to 
the  judgment  of  the  workmen  when  one 
of  them  is  to  be  discarded.  The  making 
of  a  link  for  such  a  chain,  therefore,  is' 
not  one  of  those  merely  transitory  ad- 
justments which  the  master  is  under  no 
personal  obligation  to  see  carefully  per- 
formed. BasJcell  v.  Cape  Arm  Anchor 
Works  (1901)  178  Mass.  485,  4  L.R.A> 
(N.S.)    220,  59  N.  E.  1113. 

6  An  employer  is  not,  as  matter  of 
law,  free  from  liability  caused  by  th& 
fall  of  shafting  which  had  been  at- 
tached to  the  ceiling  by  the  carpenter 
the  day  before,  on  the  theory  that  the- 
putting  up  of  such  shafting  belongs  to- 
the  "transitory  class,  for  which  the  em- 
ployer is  not  responsible  beyond  furnish- 
ing a  choice  of  proper  materials  or  in- 
strumentalities." Copithorne  v.  Hardy 
(1899)    173  Mass.  400,  53  N.  E.  915. 

The  insertion  of  a  new  link  in  a  chain 
is  not  a  mere  transitory  adjustment  of 
the  instrumentality,  and  the  master  is 
answerable  for  the  negligence  of  a  serv- 
ant in  using  old,  instead  of  new,  iron 
for  the  operation.  Haskell  v.  Cape  Ann 
Anchor  Works  (1901)  178  Mass.  485,  4 
L.E.A.(N.S.)   220,  59  N.  E.  1113. 
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D.  l^EGLIGENCE  OF  COSEKVANTS  WHOSE  DUTY  IT  IS  TO  KEEP  THE  IN- 
STRUMENTALITIES IN  PEOPEE  CONDITION,  WHEN  NOT  IMPUTED  TO 
THE   MASTEE. 

1549.  [618]  Theory  that  a  master  is  never  liable  for  negligence  in 
regard  to  inspection  and  repairs. —  One  view  for  which  there  is  a  con- 
siderable body  of  judicial  authority  is  simply  that  a  master  is  liable 
for  the  negligence  of  the  agents  by  whom  the  instrumentalities  were 
originally  supplied,  but  not  for  the  negligence  of  the  agents  to  whom 
he  has  deputed  the  function  of  seeing  that  they  continue  to  satisfy  the 
legal  standard  of  safety.  Such  a  conception  has  the  merit  of  simplic- 
ity, but  is  regarded  by  the  writer,  for  reasons  already  explained,  to  be 
wholly  illogical.    See  §  1459,  ante. 

The  decisions  which  are  either  avowedly  based  on  the  distinction 
thus  taken,  or  which  can  only  be  supported  by  assuming  it  to  be  im- 
pliedly adopted,  are  collected  in  the  note  below.  It  should  be  ob- 
served, however,  that  some  of  the  American  cases  have  been  expressly 
overruled,  while  others  have  been  greatly  qualified  by  later  rulings  in 
the  same  jurisdiction,  which  reflect  more  or  less  strongly  the  influence 
of  the  theory  that  the  duty  of  maintenance,  no  less  than  the  duty  of 
supply,  is  absolute.  "Whenever  there  has  been  a  merely  partial  recog- 
nition of  this  theory,  the  situation  is  probably  due  to  the  fact  that  the 
courts  have  been  unable  to  break  away  altogether  from  existing  prece- 
dents, which  date  from  a  period  at  which  the  character  of  the  negli- 
gent act  had  not  yet  assumed  its  present  importance  as  a  differentiat- 
ing element.^ 

1  United  Kingdom. — ^A  master  has  persons  employed  about  it,  a  danger 
been  held  not  liable  for  the  negligence  which  might  be  greatly  aggravated  by 
of  an  employee  appointed  to  examine  the  machinery  not  being  in  proper  con- 
materials  {Ormond  v.  Holland  [1858]  dition, — as,  for  instance,  in  the  case  of 
El.  Bl.  &  El.  102)  ;  nor  of  a  chief  en-  the  boiler  of  a,  steam  engine  bursting, 
gineer  who  allowed  defective  tackle  to  as  it  would  be  more  likely  to  do  if  in 
be  used  (Searle  v.  Lindsay  [1861]  11  an  improper  condition, — the  master 
C.  B.  N.  S.  429,  8  Jur.  N.  S.  746,  31  L.  manufacturer  might  have  no  means  of 
J.  C.  P.  N.  S.  106,  10  Week.  Rep.  89,  personally  knowing  its  condition  him- 
5  L.  T.  N.  S.  427 )  ;  nor  of  an  "under-  self,  and,  the  question  being  whether  he 
looker"  in  a  mine,  whose  duty  it  waa  had  used  reasonable  care  and  diligence 
to  keep  the  workings  in  safe  condition  to  ascertain  it,  all  that  could  be  reason- 
(Hall  V.  Johnson  [1865]  3  Hurlst.  &  C.  ably  expected  of  him  would  be  that  he 
589,  34  L.  J.  Exch.  N.  S.  222,  11  Jur.  should  employ  some  competent  person 
N.  S.  180,  11  L.  T.  N.  S.  779,  13  Week,  from  time  to  time  to  examine  it.  The 
Rep.  411 ) .  master  must  either  ascertain  the  state 

In  Wehh  v.  RemiAe  (1865)  4  Post.  &  of  the  machinery  or  apparatus  himself, 
F.  608,  Cockburn,  Ch.  J.,  charged  the  or  employ  some  competent  person  to  do 
jury  as  follows:  "In  the  case  of  a  man-  so;  and  if  he  did  employ  such  a  person, 
ufacturer  employing  machinery  which  and  a  workman  was  injured  in  conse- 
might  be  attended  with  danger  to  the   quenee   of  that  person's  neglect  of  his 
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duty  in  that  respect,  the  master  would 
not  be  liable  to  one  of  his  servants  for 
such  negligence  of  a  fellow  servant  in 
the  particular  matter." 

In  Wilson  v.  Merry  (1868)  L.  R.  1 
H.  L.  Sc.  App.  Gas.  326,  19  L.  T.  N.  S. 
30,  19  Eng.  Rul.  Cas.  132,  it  was  held 
that  a  mine  owner  was  not  liable  for  in- 
juries, due  to  an  explosion  of  fire  damp, 
which  resulted  from  the  faulty  construc- 
tion of  a  temporary  scaffold  by  the  man- 
ager of  the  pit.  For  a  full  review  of 
this  case  see  §§  1457,  1459,  ante.  A 
similar  ruling  had  previously  been  made 
in  Wright  v.  Roxburgh  (1864)  2  Sc. 
Sess.  Cas.  3d  series,  748. 

Negligence  in  allowing  structures  to 
fall  into  a  state  of  decay  and  to  remain 
in  that  state  was  regarded  as  the  act 
of  mere  employees,  in  Allen  v.  New  Oas 
Go.  (1876)  L.  R.  1  Exch.  Div.  251,  45 
L.  J.  Exch.  N.  S.  668,  34  L.  T.  N.  S. 
541. 

British  colonies. — ^An  injury  caused 
by  the  failure  of  brakes  to  work  prop- 
erly, so  that  a  train  runs  down  two 
trackmen,  is  conclusively  presumed  to 
have  been  due  to  the  negligence  of  one 
of  the  trainmen,  where  the  evidence  is 
that  an  examination  at  the  last  inspect- 
ing station  had  not  disclosed  any  de- 
fects, that  the  defects  which  prevented 
the  brakes  from  working  were  of  the 
most  obvious  character,  capable  of  being 
remedied  merely  by  tightening  a  bolt 
and  taking  up  a  rod,  and  that  shortly 
before  the  accident  the  train  had  been 
easily  kept  under  control  upon  a  gradi- 
ent as  steep  as  the  one  where  the  injury 
was  received.  Plant  v.  Grand  Trunk  R. 
Co.   (1867)  27  U.  C.  Q.  B.  78. 

A  "running"  foreman  whose  duty  it 
is  to  look  after  the  condition  of  locomo- 
tives is  not  a  vice  principal.  Brown  v. 
Board  of  Works  (1882)  2  Vict.  L.  Rep. 
414    (dissenting,   Higginbotham,   J.). 

In  the  event  of  a  master's  not  person- 
ally superintending  the  repairs  of  his 
machinery,  the  limit  of  his  duty  is  to 
select  competent  persons  for  this  pur- 
pose, and  to  furnish  them  with  all  ade- 
quate materials  required  for  the  work. 
Baird  v.  Dunn  (1895)  33  N.  B.  156. 

Alabama,. — In  a  very  recent  Alabama 
case  it  was  laid  down  that  the  common- 
law  duty  resting  upon  an  employer  of 
maintaining  ways  and  appliances  rea- 
sonably safe  for  the  employees'  use  may 
be  delegated  to  competent  agents;  and 
that  a  complaint  which  avers  negligence 
in  respect  of  such  maintenance  to  have 


been  that  of  a  person  in  the  same  com- 
mon service,  who  is  intrusted  by  the 
employer  with  the  duty  of  maintenance, 
does  not  show  a  breach  of  such  com- 
mon-law duty,  when  there  is  no  aver- 
ment of  negligence  in  the  selection  of 
such  person.  Woodward  Iron  Co.  v. 
CooA;  (1899)  124  Ala.  349,  27  So.  455 
(employee  intrusted  with  the  duty  of 
seeing  that  a  train  track  in  a  mine  is 
in  proper  condition  held  to  be  a  fellow 
servant  with  an  employee  engaged  in 
spragging  the  wheels  of  the  tram  cars, 
for  the  purpose  of  checking  their  speed 
on  the  track ) . 

This  rule  is  said  to  have  been  estab- 
lished by  Mobile  cJ  0.  R.  Go.  v.  Thomas 
(1868)  42  Ala.  672;  Mobile  d  M.  R.  Go. 
V.  Smith  (1877)  59  Ala.  245;  Alabama 
G.  8.  R.  Go.  V.  Carroll  (1893)  97  Ala. 
126,  18  L.R.A.  433,  38  Am.  St.  Rep.  163, 
11  So.  803;  Central  Foundry  Co.  v. 
Bailey  (1909)  162  Ala.  623,  50  So.  346; 
Whitmore  v.  Alabama  Consol.  Goal  & 
I.  Co.  (1909)  164  Ala.  125,  137  Am.  St. 
Rep.  31,  51  So.  397. 

In  Smoot  V.  Mobile  d  M.  R.  Go. 
(1880)  67  Ala.  13  (negligence  in  in- 
specting loading  of  cars)  the  court 
said:  "When  such  appliances  have  been 
furnished, — when  diligence  has  been  ob- 
served in  procuring  them, — the  use  of 
them  is  necessarily  intrusted  to  the 
servants  of  a  railroad  company,  as  is 
their  care  and  inspection,  and  the  re- 
pair of  them,  and  determining  when  the 
use  must  be  abandoned,  until  repairs  are 
made.  This  duty  may  be  intrusted  to 
those  operating  the  appliances,  or  con- 
fided to  other  servants  having  no  other 
duty  than  that  of  inspection  or  of  re- 
pair. However  this  may  be,  the  several 
servants  are  in  the  same  circle  of  em- 
ployment— derive  duty  and  compensa- 
tion from  the  same  source,  and  are  la- 
boring for  a  common  purpose.  They 
are  fellow  servants,  and  the  master  can- 
not be  made  answerable  to  the  one,  for 
the  negligence  of  the  other.  .  .  . 
Knowledge  of  the  defective  condition  of 
the  car,  a  want  of  prudence  in  its  use, 
is  traceable  only  to  fellow  servants  of 
the  appellee,  whose  care  and  diligence 
he  is  presumed  to  have  consented  to 
risk;  whatever  of  guards  against  the 
use  of  defective  cars  were  reasonable, 
so  far  as  the  evidence  shows,  and  to 
which  it  could  justly  be  expected  the 
appellant  would  resort,  were  adopted." 

California. — The  master  has  been  held 
not  liable  for  the  negligence  of  a  servant 


§  1549] 


VICE  PRINCIPALSHIP— DETAILS  OF  WORK. 


4645 


charged  with  the  duty  of  keeping  the 
knives  of  a  planing  machine  sharp,  or 
the  belt  properly  tightened.  Helling  v. 
Schindler  (1904)  145  Cal.  303,  78  Pac. 
710. 

Indiana. — A  master  mechanic  was  de- 
nied to  be  a  vice  principal  in  Columlius 
&  I.  0.  R.  Co.  V.  Arnold  (1869)  31  Ind. 
174,  99  Am.  Dec.  615,  but  this  decision 
is  no  longer  good  law  in  Indiana.  See 
later  cases  cited  in  §  1498,  ante,  espe- 
cially Indiana  Car  Co.  v.  Parker  (1885) 
100  Ind.  181. 

Louisiana. — ^An  engine-driver  and  an 
employee  whose  duty  it  was  to  keep  lo- 
comotives in  repair  were  held  to  be  fel- 
low servants  in  Hubgh  v.  'New  Orleans 
d  C.  B.  Co.  (1851)  6  La.  Ann.  496,  54 
Am.  Dec.  565.  This  is  one  of  the  cases 
which  antedate  the  formulation  of  the 
rule  as  to  a  general  class  of  nondelega- 
ble duties,  and  which  do  not  advert  to 
it.  The  decision  was  a  simple  applica- 
tion of  the  doctrine  of  common  employ- 
ment. 

Maine. — In  BeauUeu  v.  Portland  Co. 
(1860)  48  Me.  291,  it  was  regarded  as 
well  settled  that  the  responsibility  of  a 
master  is  restricted  to  the  employment 
of  competent  servants  and  the  provision 
of  adequate  appliances.  But  the  doc- 
trine of  non-delegable  duties  has  since 
been  adopted.  Shanny  v.  Androscoggin, 
Mills   (1876)   66  Me.  420. 

Maryland. — A  master  mechanic  of  a 
railway  was  denied  to  be  a  vice  princi- 
pal in  Shauck  v.  Northern  C.  R.  Co. 
(1866)  25  Md.  462-;  Cumberland  &  P.  R. 
Go.  v.  State  (1875)  44  Md.  283.  The 
distinction  between  absolute  and  dele- 
gable duties  was  not  discussed  by  the 
court,  the  nonliability  being  referred  to 
the  conception  that  the  plaintiff,  a  train 
hand,  and  the  delinquent,  were  in  the 
same  general  service. 

In  Wonder  v.  Baltimore  &  0.  R.  Co. 
(1870)  32  Md.  411,  3  Am.  Eep.  143,  a 
railway  company  was  held  not  to  be  lia- 
ble for  injuries  to  a  brakeman  result- 
ing from  a  defective  brake,  which  it  was 
the  duty  of  fellow  servants  to  keep  in 
repair.  The  theory  that  the  character 
of  the  act  determines  whether  the  negli- 
gence is  that  of  a  vice  principal  was  not 
noticed.  The  ease  followed  was  Searle 
v.  Undsay  (1861)  11  C.  B.  N.  S.  429, 
8  Jur.  N.  S.  746,  31  L.  J.  C.  P.  N.  S. 
106,  10  Week.  Rep.  89,  5  L.  T.  N.  S.  427 
(see  mtpra) . 

In  State  use  of  Hamelin  v.  Malster 
(1881)  57  Md.  287,  the  master  was  held 


to  be  liable  only  for  the  negligence  of 
an  employee  to  whom  is  intrusted  the 
selection  of  subordinates  and  the  pro- 
curing of  instrumentalities. 

That  the  duty  of  repair  is  delegable 
is  also,  in  part  at  least,  the  foundation 
of  the  decision  in  Yates  v.  McCullough 
Iron  Go.  (1888)  69  Md.  370,  16  Atl. 
280.  See  note  to  O'Neil  v.  Great  North- 
ern R.  Go.  51  L.R.A.  567. 

An  inspector  employed  to  look  after 
an  air-pipe  line  in  mines  is  a  fellow 
servant  of  a  miner.  Harris  v.  Consoli- 
dation Coal  Co.  (1909)  111  Md.  209,  73 
Atl.  805.  See  also  South  Baltimore  Gar 
Works  V.  Schaefer  (1902)  96  Md.  88, 
94  Am.  St.  Rep.  560,  53  Atl.  665. 

Massachusetts. — ^In  King  v.  Boston  & 
W.  R.  Corp.  (1851)  9  Cush.  112,  it  was 
held  that  keeping  a  railway  in  proper 
repair  is  "the  work  of  servants  or  la- 
borers, as  much  as  any  other  part  of  the 
business  of  the  corporation,"  and  that 
the  company  was  not  liable  for  the  neg- 
ligence of  the  repairers. 

In  Seaver  v.  Boston  &  M.  R.  Go. 
(1860)  14  Gray,  466,  a  servant  of  a 
railroad  company  was  held  unable  to  re- 
cover for  an  injury  caused  solely  by 
the  breaking  of  an  axle,  where  the  fail- 
ure to  discover  the  flaw  resulted  from 
the  negligence  of  the  employee,  whose 
duty  it  was  to  examine  the  cars  and 
other  running  apparatus  of  the  road 
and  to  keep  them  in  proper  repair.  In 
this  case  the  distinction  between  fur- 
nishing and  maintenance  is  distinctly 
drawn,  the  instruction  approved  being 
that  "the  corporation,  in  conveying  the 
plaintiff  in  their  cars,  acting  through 
their  agent,  whose  duty  it  was  to  pro- 
vide and  keep  in  use  safe  and  suitable 
engines  and  tenders  on  the  road,  were 
bound  to  use  due  and  reasonable  care  in 
providing  and  using  on  the  road  engines 
and  tenders  suitably  constructed  with 
all  the  appliances  and  safeguards  neces- 
sary to  render  them  safe;  and  if  the 
omission  to  provide  a  safety  beam  to 
the  tender  at  the  time  of  the  accident 
constituted  a  want  of  due  and  reason- 
able care,  which  rendered  the  tender  un- 
safe, and  such  omission  was  the  ef- 
ficient cause  of  the  accident  and  of  the 
injury  to  the  plaintiff,  he  might  main- 
tain tliis  action." 

In  Cooper  v.  Bomiilivn  Mfg^  Co, 
(1867)  14  Allen,  193,  it  was  laid  dowa 
that,  although  a  master  was  reqmred  to 
use  proper  eare  la  craer  to  see  that 
his  floors  were  of  dufficieni  strengtli  to 
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support  any  machine  which  it  was  neces-  trains  upon  it,  and  also  to  keep  the 
sary  to  move  over  or  upon  them,  "the  track  in  repair.  In  order  to  discharge 
nature  of  this  care  which  they  are  the  latter  duty  the  corporation  must 
bound  to  use  was  such  that  the  defend-  employ  suitable  persons  and  supply 
ants  [they]  might  have  performed  their  them  with  needful  material  to  make  re- 
legal  duty  by  employing  suitable  persons  pairs ;  and  should  also,  through  its 
of  competent  skill  and  experience,  whose  agent  or  agents,  have  a  supervision 
business  it  was  to  keep  the  floors  in  over  the  road.  In  order  to  hold  the 
such  condition  as  to  repairs  that  they  company  responsible  to  an  employee 
were  fit  and  safe  for  use  for  any  of  the  (as,  a  conductor  on  its  train)  for  in- 
purposes  for  which  it  might  become  juries  sustained  because  of  the  road  or 
necessary  to  appropriate  them,"  and  its  appurtenances  being  out  of  repair, 
that  "if  they  were  diligent  and  careful  it  must  be  shown  that  the  company  is 
to  this  extent,  and  any  want  of  repair  in  default  in  its  duty,  either  by  the 
had  not  existed  for  so  long  a  time  as  selection  of  incompetent  servants  or  an 
to  show  absolute  negligence  on  the  part  insufficient  number  to  do  the  work  or 
of  the  defendants  [master],  then  the  failure  to  furnish  proper  material,  or 
accident  would  have  been  attributable  that  the  company  had  notice  of  the  bad 
to  the  negligence  of  an  agent  or  servant  condition  of  the  road,  or  is  chargeable 
in  the  service  of  a  common  employer  with  negligence  for  not  knowing."  The 
with  the  plaintiff."  corporation    will    have    done    all    that 

The  fact  that  water  failed  to  run  could  be  reasonably  required  of  it,  when 
from  a  hose  during  a  fire  is  prima  facie  it  has  exercised  circumspection  and  pru- 
attributable  to  the  negligence  of  the  dence  in  appointing  employees,  to  ob- 
servants in  not  keeping  it  in  proper  serve  the  road  and  make  the  repairs, 
order  or  in  putting  it  in  operation,  and  and  when  it  has  put  at  their  disposal 
does  not  constitute  evidence  sufficient  to  suitable  material  for  the  work,  and 
justify  holding  defendant  responsible  for  caused  suitable  supervision  to  be  had 
injuries    caused    by    a    fire.      Jones    v.  over  these. 

Granite  Mills   (1878)    126  Mass.  84,  30  Missouri. — ^The  ruling  in  McDermott 

Am.  Rep.  661.  v.   Pacific  B.   Co.    (1860)    30   Mo.   115, 

In  the  next  section  we  shall  see  how  that  the  negligence  of  a  superintendent 

far  these  decisions  have  been  qualified  in  allowing  a  bridge  to  get  into  bad  re- 

by    the    more    recent    ones.      See    also  pair  was  not  imputable  to  the  employ- 

§  1489,  ante.  er,  is  no  longer  law  in  this  state.     See 

Michigan. — The  duty  of  inspecting  cases  cited  in  §  1498,  ante. 
machinery  for  the  purpose  of  deter-  New  Jersey. — In  Essex  County  Elec- 
mining  its  safety  is  imposed  by  law  up-  trie  Co.  v.  Kelly  (1894)  57  N.  J.  L.  100, 
on  the  employer,  and  no  delegation  of  29  Atl.  427,  it  was  said:  "It  is  a  mat- 
that  duty  will  lessen  his  responsibility,  ter  of  judicial  disagreement  whether  a 
On  the  other  hand,  the  duty  to  inspect  master  can  discharge  the  duty  .  .  . 
for  the  purpose  of  keeping  the  machin-  [of  examining  and  ascertaining  whether 
ery  in  gold  working  order  is  a  duty  appliances  have  become  unfit  or  unsafe 
which  may  be  delegated,  and  the  em-  from  wear  and  tear  or  otherwise],  and 
ployer  thereby  absolved  of  responsi-  the  similar  duty  of  keeping  tools  and 
bility.  Clark  v.  Goldie  (1906)  146  appliances  in  repair,  by  selecting  and 
Mich.  303,  109  N.  W.  1044.  employing  competent  persons     to   make 

Mississippi. — In    New    Orleans,   J.    &  inspections  and  repairs.     In  our  courts 

G.  N.  R.  Co.  V.  Hughes  (1873)  49  Miss,  it  is  held  that  the  master's  duty  may 

258,  and  Howd  v.  Mississippi  C.  B.  Co.  be   thus   discharged."     The   court  cited 

(1874)    50  Miss.  178,  it  was  held  that  Rogers   Locomotive  &   Much.  Works  v. 

servants   engaged    in   repairing   a   rail-  Hand    (1888)    50  N.  J.  L.  464,  14  Atl. 

road  or   its   appurtenances  are   not,   in  766,    and    Harrison  v.   Central  R.   Co. 

order  to  hold  the  company  responsible  (1865)   31  N.  J.  L.  293.     In  the  latter 

to   an   employee,   representative   of   the  of  these  cases,  where  the  plaintiff  was 

company.    In  the  latter  case  the  reason-  injured  by  the  fall  of  a  bridge,  the  court 

ing  of  the  court  was  as  follows:      "A  remarked:     "From  the  relation  between 

railroad     company    is     bound,     in    the  the   company   and  their  brakeman,   the 

original    construction   of    its    road   and  legal    consequence    seems  to  have  been 

appurtenances,    to   make    it    reasonably  deduced  by  the  pleader  that  the  former, 

secure   for   the   safe   transportation    of  with   regard   to   the   latter,   was   bound 
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to  keep  the  bridge  in  a  safe  condition. 
This  is  not  a  true  statement  of  the 
obligation  of  the  company.  It  was  not 
near  so  absolute;  for  if  the  bridge  was 
insecure  from  a  secret  defect  which  the 
■company  was  not  able  to  discern  by 
the  exercise  of  reasonable  diligence  and 
skill,  no  responsibility  would  have 
fallen  on  the  defendant  on  account  of 
its  defective  state.  If,  as  was  stated 
on  the  argument,  the  company,  in  point 
of  fact,  directed  its  agents,  who  were 
possessed  of  competent  skill,  to  examine 
at  stated  periods  the  bridge  in  question, 
and  such  agents  reported  to  the  com- 
pany that  the  structure  was  in  a  se- 
cure condition,  and  no  circumstances 
existed  which  were  calculated  to  im- 
pair a  reasonable  confidence  in  such  re- 
port, I  think  it  is  plain,  upon  the 
principles  of  law  above  propounded, 
that  even  if  the  agents  making  such  re- 
port acted  carelessly  in  the  discharge  of 
their  duties,  or  even  falsely  reported 
their  conclusions  to  the  company,  that 
under  such  a  state  of  facts  the  plain- 
tiff could  not  sustain  this  suit.  To  war- 
rant a  recovery  in  this  case  in  favor 
of  the  employee  who  is  here  represent- 
ed by  the  plaintiff,  the  fault  which 
forms  the  basis  of  the  action  must  be 
that  of  the  company,  and  not  simply 
the  negligence  of  a  fellow  servant." 

A  master  is  not  liable  for  injuries  to 
a,  workman  in  a  tunnel,  caused  by  the 
negligence  of  a  laborer  whose  duty  it 
is  to  deliver  on  the  surface  at  the  shaft, 
or  there  use  or  keep  in  repair,  the  in- 
strumentalities provided  for  the  safe 
transportation  of  the  workmen.  Mc- 
Andrews  v.  Burns  (1876)  39  N.  J.  L. 
117. 

Hew  York. — In  Chapman  v.  Erie  R. 
Co.  (1873)  1  Thomp.  &  C.  526,  the  opin- 
ion, after  quoting  the  headnote  in 
Warner  v.  Erie  R.  Co.  (1868)  39  N.  Y. 
468,  to  the  effect  that  the  only  ground 
of  liability  which  the  law  recognizes 
is  that  which  arises  from  the  personal 
negligence  of  the  master,  proceeded  to 
criticize  the  case  as  follows:  "The 
rule  as  thus  stated  is  obviously  of  small 
consequence  as  a  protection  to  the  serv- 
ants or  employees  of  a  corporation, 
when  it  is  considered  that  a  corporation 
acts  entirely  through  officers  and 
agents,  and  there  can  be  no  other 
personal  negligence  committed  by  or 
imputed  to  it,  except  the  negligence  of 
such  officer  or  agent;  and  when  it  is 
held  also  that  all  the  agents  and  em- 


ployees of  a  corporation  are  fellow 
servants  of  a  common  master,  it  is 
difficult  to  see  why,  under  such  rules, 
corporations  are  not  virtually  absolved 
from  all  the  common-law  liability  of  a 
master  to  take  care  of  his  servants,  and 
protect  them  from  unjust  and  unreason- 
able danger  and  injuries  resulting  from 
the  negligence  of  others.  But  the  recent 
case  of  honing  v.  ISew  York  C.  R.  Co, 
(1872)  49  N.  -i.  531,  10  Am.  Rep.  417, 
shows  that  the  present  court  of  ap- 
peals is  receding  from  this  extreme 
ground.  This  case  asserts  a  sounder 
and  more  reasonable  rule.  Judge  Fol- 
ger,  who  gives  the  opinion  of  the  court, 
says:  'The  duty  of  the  master  to  his 
servants  is  to  use  reasonable  care  to 
provide  and  employ  none  but  compe- 
tent and  skilful  servants,  and  to  dis- 
charge from  his  service,  on  notice  there- 
of, any  who  fail  to  continue  such.' " 
This  criticism,  however,  appears  to  be 
based  on  a  misapprehension  of  the  true 
purport  of  the  earlier  case,  which  mere- 
ly decides  that,  in  the  absence  of  testi- 
mony going  to  prove  negligence  in  the 
construction  of  a  bridge,  or  in  the  selec- 
tion of  the  servants  employed  to  super- 
vise and  test  it,  or  in  the  performance 
of  their  duties  by  these  servants,  the 
injured  servant  must  fail  in  his  action 
unless  he  shows  that  the  managing  offi- 
cers of  the  corporation  had  notice, 
actual  or  constructive,  of  the  defective 
condition  of  the  bridge.  In  other  words, 
there  are  several  states  of  facts  upon 
which  an  employer  may  be  charged  with 
personal  negligence,  and  if  the  evidence 
is  inconsistent  with  the  theory  that  he 
was  negligent  in  certain  specified  ways, 
the  servant  must  fall  back  upon  some 
other  theory.  Under  the  circumstances 
in  Wa/rner  v.  Erie  R.  Co.  (1868)  39  N. 
Y.  468,  where  the  testimony  showed 
that  due  care  had  been  exercised  by  the 
directors  themselves  in  seeing  that 
sound  structures  and  competent  super- 
vising agents  had  been  provided,  and 
that  these  agents  themselves  had  not 
been  guilty  of  negligence  in  the  prem- 
ises, there  was  no  theory  to  fall  back 
upon,  except  one  based  upon  the  hy- 
pothesis that  the  directors  had  knowl- 
edge of  the  decayed  condition  of  the 
bridge  through  some  other  avenue  of 
information  than  the  supervising  agents 
appointed  by  them;  and  with  any  such 
hypothesis  the  evidence  was  quite  in- 
consistent. That  the  case  really  goes 
no   further    than    this,    so   far  as   the 
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actual  decision  is  concerned,  is  quite 
apparent  from  the  opinion.  But  it 
must  be  admitted  that,  by  citing  with 
approval  the  ruling  in  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  S.  30,  19  Eng.  Rul.  Cas.  132, 
the  court  showed  a  disposition  to 
countenance  that  much  more  sweeping 
doctrine  under  which  a  master  is  not 
liable,  even  for  the  negligence  of  a  serv- 
ant to  whom  he  deputes  one  or  more  of 
the  duties  which  the  law  imposes  on 
him  for  the  benefit  of  all  persons  in  his 
employment.  The  extent  of  the  lia- 
bility of  a  master  for  the  negligent  act 
of  a  competent  servant  is,  however,  a 
very  different  question  from  that  raised 
in  Warner  v.  Urie  R.  Go.  ( 1868 )  39  N. 
Y.  468,  and  the  approval  of  the  English 
case  may,  for  this  reason,  be  regarded 
as  quite  supererogatory.  Except  in  so 
far  as  the  broad  principle  of  'Wilson-  v. 
Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  30,  19  Eng.  Rul. 
Cas.  132,  may  be  supposed  to  have 
been  adopted  by  the  court  in  Warner  v. 
Erie  B.  Co.  (1868)  39  N.  Y.  468,  it  can- 
not be  said  that,  as  was  suggested  in 
Ghajmum  v.  Erie  R.  Co.  (1873)  1 
Thomp.  &  C.  526,  the  court  of  appeals 
has  changed  its  ground  in  Laning  v. 
New  York  C.  R.  Go.  (1872)  49  N.  y. 
531,  10  Am.  Rep.  417,  for  there  the 
master  was  held  liable  for  the  reason 
that  personal  negligence  was  shown  by 
the  retention  of  an  incompetent  servant 
— a  species  of  negligence  which  was 
negatived  by  the  testimony  in  Warner 
v.  Erie  R.  Go.  ( 1868 )  39  N.  Y.  468. 

In  Malone  v.  Hathaway  (1876)  64  N. 
Y.  5,  21  Am.  Rep.  573  (Church,  Ch.  J., 
and  Rapallo,  J.,  dissenting),  it  was 
held  that  an  employer  is  not  liable  for 
the  negligence  of  a  carpenter  employed 
to  examine  and  make  repairs  in  the 
building  in  which  his  business  is  car- 
ried on.  The  majority  of  the  court 
cited  with  approval  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  S.  30,  19  Eng.  Rul.  Cas.  132. 
It  seems  to  be  impossible  to  reconcile 
the  ruling  with  the  other  decisions  of 
the  same  court,  referred  to  in  §  1498, 
ante. 

Ohio. — ^In  this  state  a  car  inspector 
is  held  to  be  a  fellow  servant  of  tlie 
trainmen.  Little  Miami  R.  Co.  v.  Fitz- 
patrick  (1884)  42  Ohio  St.  318;  Lake 
Shore  &  M.  8.  R.  Co.  v.  Lamphere 
(1894)  9  Ohio  C.  C.  263,  4  Ohio  C.  D. 
26,   both  following   Columlus   &   X.  R. 


Co.  V.  WeU  (1861)  12  Ohio  St.  475, 
which  was  itself  based  upon  Ormond  v. 
Holland  (1858)  El.  Bl.  &  El.  102,  one 
of  the  rulings  in  which  the  decision  of 
the  House  of  Lords  in  Wilson  v.  Merry 
was  anticipated.     See  supra. 

Pennsylvania. — In  Bemiseh  v.  Roberts 
(1891)  143  Pa.  1,  21  Atl.  998,  the  court 
approved  of  an  instruction  in  which  the 
jury  were  told,  among  other  things, 
that  the  defendant  was  not  liable  for  an 
accident  caused  by  a  defect  of  which  he 
knew,  or  ought  to  have  known,  provided 
he  had  a  person  in  his  employ  whose 
duty  it  was  to  keep  the  appliances  in 
good  condition.  But  there  was  no  testi- 
mony showing  that  the  employer,  or 
any  agent  of  his  having  control,  had 
any  knowledge  of  the  defect,  and  the 
ease  was  ultimately  made  to  turn  on 
the  facts  that  the  state  of  the  appliance 
was  as  open  to  the  observation  of  the 
plaintiff  as  of  the  defendant,  and  that 
the  proximate  cause  of  the  accident  was 
the  negligence  of  the  plaintiff's  fellow 
servants  in  selecting  an  unsound  ap- 
pliance, when  they  had  the  opportunity 
of  selecting  one  that  waa  in  good  con- 
dition. 

A  car  inspector  was  held  to  be  a  fel- 
low servant  of  a  brakeman  in  Phila- 
delphia d  R.  R.  Co.  v.  Hughes  (1888) 
119  Pa.  301,  13  Atl.  286,  the  court  said : 
"If,  however,  the  company  employ  com- 
petent and  skilful  persons  for  the 
purpose  of  inspection,  and  afford  them 
reasonable  opportunities  and  facilitiesi 
for  the  work,  under  proper  instructions, 
the  company  will  not  ordinarily  be  lia- 
ble for  the  negligent  performance  of  the 
work  by  their  employees,  to  a  fellow 
employee,  unless  the  company  knew,  or 
by  ordinary  diligence  ought  to  have 
known,  of  the  defective  manner  in 
which  the  inspection  was  conducted. 
We  are  clearly  of  opinion,  too,  that  a 
brakeman  and  a  car  inspector  are  in 
the  same  circle  of  appointment;  they 
co-operate  in  the  same  business,  and  the 
former  knows  that  the  employment  of 
the  latter  is  one  of  the  incidents  of 
their  common  service.  But  while  the 
performance  of  the  duty  of  inspection 
must  necessarily  be  committed  in  detail 
to  the  employees,  the  general  regu- 
lation is  in  the  hands  of  the  company, 
it  is  the  duty  of  the  company  to  pro- 
vide suitable  persons,  in  sufficient  num- 
bers at  proper  places,  with  reasonable 
opportunities  to  accomplish  the  work." 


§  1549] 


VICE  PEINCIPALSHIP— DETAILS  OF  WORK. 


4649 


But  see  the  decisions  of  this  court 
cited  in  the  next  section. 

Tennessee. — In  Nashville,  C.  &  St.  L. 
S.  Co.  V.  Foster  (1882)  10  Lea,  351,  the 
court  followed  Mobile  &  0.  R.  Co.  v. 
Thomas  (1868)  42  Ala.  672,  to  the 
point  that  a  car  inspector  and  brake- 
man  were  fellow  servants.     See  supra. 

A  master  has  also  been  held  not  lia- 
ble for  a  failure  to  retemper  knives  of 
nail  machines  after  being  heated  for  the 
purpose  of  sharpening  them,  if  the 
omission  was  that  of  a  fellow  servant. 
Knoxville  Iron  Co.  v.  Dol)Son  (1881)  7 
Lea,  367  (discussing  charge;  no  opinion 
expressed  as  to  whether  the  act  was  that 
of  a  fellow  servant.  Turney,  J.,  dis- 
sented, holding  that  a  servant  having 
such  a  duty  to  perform  was  not  a  fellow 
servant  of  a  feeder  of  the  machine ) . 

Vermont. — In  Hard  v.  Vermont  &  C. 
R.  Go.  (1860)  32  Vt.  473,  a  decision 
which,  as  may  be  surmised  from  the 
citations  of  counsel,  was  based  upon 
the  English  decisions  which  preceded 
and  anticipated  the  ruling  in  Wilson  v. 
Merry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Gas.  326,  19  L.  T.  N.  S.  30,  19  Kng.  Rul. 
Cas.  132,  it  was  held  that  an  engineer 
injured  through  the  negligence  of  a 
master  mechanic,  wDose  duty  it  is  to 
see  that  the  engines  are  kept  in  repair, 
could  not  recover  damages  from  the 
common  employer.  The  court  argued 
thus :  "It  is  insisted  that  there  is  'an 
implied  warranty  on  the  part  of  the 
principal  of  the  soundness  of  the  ma- 
chinery which  he  puts  into  the  hands 
of  his  servants,  so  far  as  any  unsound- 
ness therein  may  be  discovered  by  the 
exercise  of  proper  care  and  diligence.' 
This  rule  is  undoubtedly  correct,  as  we 
have  already  seen,  and  as  is  shown  by 
the  authorities  cited  in  support  of  it. 
But  this  is  true  only  of  tha  state  and 
condition  of  the  machinery  at  the  time 
it  is  put  into  the  hands  of  the  servant. 
The  principal  does  not  warrant  that  the 
servants  shall  faithfully  discharge  their 
duty  in  keeping  the  machinery  in  its 
original  safe  condition.  To  establish 
this  principle  would  be  to  abrogate  the 
rule  and  make  the  principal  the  war- 
rantor of  the  faithfulness  of  all  the 
servants."  But  this  decision  is  practi- 
cally overruled  by  Davis  v.  Central  Ver- 
mont R.  Co.  (1882)  55  Vt.  81,  45  Am. 
Rep.  590,  holding  that  a  railroad  com- 
pany is  liable  for  injuries  caused  by  a 
defective  condition  of  its  track,  which 
would   have   been    known   to   the   com- 


pany's bridge  builder  and  road  master 
if  proper  inspection  had  been  exercised. 
In  the  latter  case  the  court  remarked 
that,  when  the  previous  decision  was 
rendered,  "the  liability  of  the  faster 
was  held  to  be  dependent  upon  whether 
the  servant  whose  negligence  caused  the 
injury  and  the  servant  injured  were 
fellow  servants  in  a  common  employ- 
ment or  work,"  and  proceeded  thus: 
"Making  this  the  test  for  determining 
the  master's  liability,  and  the  reason- 
ing and  conclusions  of  the  late  Chief 
Justice  Pierponti  are  unanswerable. 
But  this  test,  while  determinative  in  a 
great  number  of  cases,  as  we  have  seen, 
has  been  abandoned  both  in  England 
and  in  this  country,  and  in  lieu  there- 
of the  master's  liability  has  been  made 
to  rest  upon  whether  the  negligence 
arose  in  the  performance  of  a  duty,  for 
the  careful  discharge  of  which  he  be- 
came responsible  when  he  assumed  the 
relation  of  master  to  the  injured  serv- 
ant. On  the  principles  which  we  think 
furnish  the  true  ground  upon  which  the 
master's  liability  rests,  and  on  the 
American  application  of  them,  the 
charge  of  the  county  court  in  the  par- 
ticulars to  which  exceptions  were  taken 
contains  no  error.  The  American  doc- 
trine holding  the  master  liable  for  the 
negligence  of  his  servant  while  dischar- 
ging a  duty  which  the  master  owes  to  a 
general  workman  is  more  consonant 
with  reason  and  the  general  safety  of 
the  traveling  public  than  the  English 
doctrine  announced  in  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  App.  Cas.  326, 
19  L.  T.  N.  S.  30,  19  Eng.  Rul.  Cas. 
132." 

Wisconsin. — "When  the  master  has 
provided  a  safe  place,  safe  tools,  com- 
petent and  careful  coemployees,  and  has 
given  sufficient  warning  of  hidden  or 
latent  dangers,  he  may  doubtless  com- 
mit to  the  employees  the  details  of  the 
work,  including  incidental  repairs  or 
readjustment  of  machinery  made  neces- 
sary by  ordinary  prosecution  of  the 
business,  and  which  can  easily  be  made 
by  the  employees  themselves  from  prop- 
er materials  furnished  by  the  master; 
and  such  servants,  thus  prosecuting  the 
work  or  making  such  readjustment  or 
incidental  repairs,  become  fellow  serv- 
ants, whatever  their  rank,  so  that  the 
negligence  of  one  by  which  others  are 
injured  is  the  negligence  of  a  fellow 
servant."  Williams  v.  'North  Wiscon- 
sin Lumber  Co.    (1905)    124  Wis.  328, 
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1550.  [619]  Theory  that  the  liability  of  the  master  depends  on  the 
subject-matter  of  the  inspection  or  repairs  neglected. — (See  also 
§  1513,  note  5,  ante.) — According  to  another  theory,  which  is  a 
compromise  between  the  doctrine  applied  in  the  cases  just  cited  and 
that  which  declares  the  duty  of  maintenance  to  be  non-delegable  (see 
§  1498,  ante),  the  question  whether  an  employee  engaged  in  inspect- 
ing or  repairing  instrumentalities  is  a  vice  principal  or  a  mere  servant 
depends  upon  the  nature  of  the  defects  which  were  left  undiscovered 
or  unremedied  owing  to  his  remissness.  It  is  admitted  that  the  de- 
cisions in  which  it  has  been  attempted  to  give  effect  to  this  theory  are 
incongruous  and  inconsistent.^ 

The  fundamental  principle  upon  which  the  courts  rely  is  indicated 
by  the  statement  that  "one  line  of  distinction  between  vice  principals 
and  employees  is  in  the  duty  in  one  instance  to  supply  or  maintain 
instrumentalities  of  the  service,  and  in  the  other  of  using  the  instru- 
mentalities supplied."  *     This  distinction  is  predicated  to  some  ex- 


102  N.  W.  589    (changing  armature  in 
«lectric  light  plant). 

1  See  the  remarks  of  the  court  in 
Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Inge- 
hregsten  (1894)  57  N.  J.  L.  402,  51 
Am.  St.  Rep.  604,  31  Atl.  619. 

Contrast  the  cases  tabulated  in  note 
4,  subds.  (a)-(f),  infra,  with  those  re- 
viewed in  §§  1498,  1500,  1511-1514, 
ante. 

2  Neutz  V.  Jackson  Hill  Coal  £  Coke 
Co.  (1894)  139  Ind.  411,  38  N.  E.  324, 
39  N.  E.  147. 

"On  this  topic  a  rational  distinction 
would  seem  to  be  that  when  the  em- 
ployee's duty  to  inspect  or  repair  the 
apparatus  is  incidental  to  his  duty  to 
use  the  apparatus  in  the  common  em- 
ployment, uen  he  is  not  intrusted  with 
the  master's  duty  to  his  fellow  servant, 
and  the  master  is  not  responsible  to  his 
fellow  servant  for  his  fault;  but  that, 
if  the  master  has  cast  a  duty  of  inspec- 
tion or  repair  upon  am  employee  who  is 
not  engaged  in  using  the  apparatus  in 
a  common  employment  with  his  fellow 
servant,  then  that  employee  in  that 
duty  represents  the  master,  and  the 
anaster  is  chargeabls  with  his  default." 
Nord  Deutscher  Lloyd  8.  8.  Co.  v.  Inge- 
bregsten  (1894)  57  N.  J.  L.  402,  51 
Am,  St.  Rep.  304,  31  Atl.  619.  It  was 
considered  that  the  distinction  was  no- 
ticeable in  MoAndrews  v.  Burns  (1876) 
39  N.  J.  L.  117;  Smith  v.  Oxford  Iron 
Vo.  (1880)  42  N.  J.  L.  467,  36  Am.  Rep. 


535;  Collyer  v.  Pennsylvania  B.  Co. 
(1886)  49  N.  J.  L.  59,  6  Atl.  437;  Boss 
V.  Walker  (1891)  139  Pa.  42,  23  Am. 
St.  Rep.  160,  21  Atl.  157,  159;  Moyni- 
han  V.  Bills  Go.  (1888)  146  Mass.  586, 
4  Am.  St.  Rep.  348,  16  N.  E.  574;  Daley 
V.  Boston  d  A.  R.  Co.  (1888)  147  Mass. 
101,  16  N.  E.  690,  and  many  other 
cases. 

In  Moynihan  v.  Eills  Co.  (1888)  146 
Mass.  586,  4  Am.  St.  Rep.  348,  16  N.  E. 
574,  we  find  the  following  elaborate 
statement  of  the  relations  existing  be- 
tween servants  repairing  or  inspecting, 
and  servants  using,  instrumentalities. 
"It  is  obvious  that  difficult  questions 
arise  in  eases  of  this  kind  in  determin- 
ing the  implied  obligations  of  the  re- 
spective parties  under  peculiar  circum- 
stances. In  many  kinds  of  business  the 
condition  of  a  machine  as  to  safety  is 
constantly  changing  with  the  use  of  it, 
and  it  is  safe  or  unsafe  at  a  given 
moment  according  as  it  is  properly  or 
improperly  used  and  managed  by  the 
servant  who  operates  it.  Moreover,  cer- 
tain kinds  of  repairs  can  be  convenient- 
ly and  properly  made,  under  direction 
and  supervision,  by  servants  regularly 
employed  in  the  business.  In  such  cas- 
es both  parties  to  the  contract  of  serv- 
ice must  be  presumed  to  have  contem- 
plated that,  to  a  certain  extent,  fellow 
servants  would  be  employed  by  the  mas- 
ter to  do  work  in  keeping  the  machin- 
ery safe.    Work  negligently  done  within 
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tent  upon  the  fact  that  a  smaller  amount  of  technical  skill  and  knowl- 
■edge  is,  in  most  cases,  required  for  what  are  termed  by  the  court  or- 


that  field,  if  an  accident  should  happen 
irom  it,  would  seem  at  first  to  intro- 
■duce  a  confiict  between  the  obligation 
of  the  master  to  hold  himself  liable  for 
want  of  due  care  in  keeping  his  ma- 
chinery safe,  and  the  obligation  of  the 
servant  not  to  claim  damages  resulting 
from  negligence  of  a  fellow  servant.  It 
becomes  necessary,  therefore,  to  consid- 
•er  the  rights  of  the  parties  in  such 
cases.  The  application  in  each  partic- 
«lar  case,  of  any  general  rules  which 
may  be  laid  down,  will  involve  a  con- 
sideration of  two  questions  of  fact: 
First,  what  is  the  nature  and  charac- 
■ter  of  the  business,  and  the  usual  and 
proper  general  method  of  conducting  it? 
Secondly,  in  such  a  business,  what  is 
reasonably  necessary  to  be  done  on  the 
part  of  the  master  to  secure  for  the  use 
of  the  workmen  machinery  and  appli- 
ances which  will  always  be  reasonably 
safe?  First,  there  is  that  class  of  cases 
in  which  the  condition  of  a  machine 
as  to  safety  is  constantly  changing  with 
its  use,  so  as  to  require  from  the  per- 
sons tending  it,  as  a  part  of  the  ordi- 
nary use  of  it,  reconstruction  or  read- 
justment of  parts,  as  they  become  worn 
out  or  displaced,  from  materials  or  new 
parts  supplied  by  the  master  for  that 
purpose.  Such  work  is  a  part  of  the 
regular  business  of  the  servant  in  using 
the  machine,  and  not  of  the  master  in 
jnaintaining  it.  Negligence  in  doing  it 
is,  as  to  all  other  employees,  negligence 
•of  a  fellow  servant.  So  far  as  the  con- 
dition of  machinery  depends  upon  this 
Isind  of  attention,  the  master  does  his 
duty  if  he  employs  competent  and  suit- 
able persons,  and  supplies  them  with 
everything  needed  for  their  work.  A 
second  class  of  cases  includes  those  in 
"which  repair  or  reconstruction  of  a  ma- 
chine is  necessary,  of  such  a  kind  as  is 
commonly  done,  or  may  properly  be 
done,  under  the  direction  of  the  master, 
by  servants  engaged  in  the  general  busi- 
ness. Both  parties  to  the  contract  must 
be  presumed  to  have  contemplated  that 
such  work  would  be  done  by  fellow  serv- 
ants of  the  employee,  and  he  must  there- 
fore be  held  to  have  assumed  all  risks 
from  their  negligence  in  doing  it.  But 
this,  it  must  be  remembered,  is  a  part 
of  that  work,  for  the  results  of  which, 
in  the   completed  machine,   the  master 


agrees  to  hold  himself  responsible,  so 
far  as  good  results  can  be  insured  by 
his  exercise  of  proper  care.  And  so  he 
is  bound  to  bring  to  this  department  of 
the  business,  either  in  his  own  person 
or  by  an  agent,  such  intelligence,  skill, 
and  experience  as  is  reasonably  to  be 
required  in  one  to  whom,  in  an  impor- 
tant particular,  the  safety  of  others  is 
intrusted,  and  he  is  bound  also  to  be 
reasonably  diligent  and  careful  in  the 
use  of  his  faculties.  One  who  repre- 
sents him  in  this  field  is  not  acting  as 
a  fellow  servant  with  his  other  em- 
ployees, within  the  meaning  of  the  rule 
which  we  are  considering,  but  is  his 
agent  or  servant,  for  whose  care  and 
diligence  he  is  accountable.  There  may 
be  still  a  third  class  of  cases,  in  which 
a  machine  is  of  such  a  kind,  and  the 
nature  of  the  business  in  which  it  is 
used  is  such,  that  the  parties  could 
never  reasonably  have  contemplated 
that  any  servants  employed  in  the  busi- 
ness would  build  or  reconstruct  it.  A 
proprietor  might  buy  such  a  machine, 
or  send  an  agent  or  servant  to  buy  it. 
In  either  case  the  purchase  would  be 
in  the  line  of  the  master's  duty,  and 
he  would  be  liable  for  the  consequences 
of  negligence  in  making  it.  He  might 
hire  privileges  and  men  in  a  machine 
shop  in  a  distant  city  and  build  it 
there.  His  servants  in  that  work  would 
not  be  fellow  servants  with  an  employee 
engaged  in  an  entirely  different  busi- 
ness. And  under  the  doctrine  of  re- 
spondeat superior  he  would  be  held 
liable  for  the  consequences  of  their  neg- 
ligence. If  he  saw  fit  to  construct  or 
reconstruct  it,  in  the  same  way,  in  or 
near  the  building  in  which  it  was  to  be 
used,  the  result  would  be  the  same. 
Upon  our  hypothesis  it  would  be  incon- 
sistent with  his  implied  contract  to  em- 
ploy fellow  servants  of  his  employee  in 
this  work,  and  he  therefore  could  not 
relieve  himself  from  his  general  obliga- 
tion as  to  the  safety  of  his  machinery 
by  setting  up  that  his  servants  in  the 
construction  or  reconstruction  were  fel- 
low servants  with  his  employees  in  the 
business  in  which  it  was  to  be  used." 

Another  passage  relating  to  the  first 
class  of  cases  adverted  to  in  the  above 
extract  occurs  in  the  opinion  in  Rice  v. 
King   PUlip    Mills    (1887)    144    Mass. 


4652 


MASTER  AND  SERVANT. 


[chap.  lxv. 


229,  59  Am.  Rep.  80,  11  N.  E.  101.  "It 
is  the  duty  of  the  master  to  exercise 
due  care  in  employing  competent  serv- 
ants, in  providing  suitable  machines, 
and  in  keeping  them  in  proper  repair, 
and  the  master  cannot  wholly  escape  re- 
sponsibility by  delegating  these  duties 
to  a,  servant.  If  this  could  be  done,  a 
master  might  escape  all  responsibility 
by  employing  a  competent  superintend- 
ent to  perform  all  these  duties.  But 
there  are  defects  in  machinery  which 
are  of  such  a  character  that  the  master 
has  been  held  to  perform  his  duty  if 
he  furnishes  suitable  materials,  and  em- 
ploys competent  servants,  and  instructs 
them  to  keep  the  machinery  in  repair, 
although  the  servants  neglect  to  make 
the  repairs,  or  make  them  in  an  im- 
proper manner.  The  master  must  ex- 
ercise a  reasonable  supervision  over  the 
manner  in  which  his  business  is  done; 
but  tiie  repairs  which  machines  proper- 
ly constructed  require  to  keep  them  in 
running  order  may  be  intrusted  to  com- 
petent servants.  They  are  regarded  as 
incidental  to  the  use  of  the  machines, 
because  they  are  such  as  machines  in 
substantially  good  repair  must,  from 
time  to  time,  need." 

In  a  somewhat  earlier  case  it  was 
laid  down  that  servants  intrusted  with 
the  making  of  such  ordinary  repairs  as 
the  use  of  a  machine  requires  to  keep 
it  in  order  from  day  to  day  are  not 
vice  principals.  McGee  v.  Boston  Cord- 
age Go.  (1885)  139  Mass.  445,  1  N.  E. 
745. 

In  Monmouth  Min.  &  Mfg.  Co.  v. 
Erling  (1894)  148  111.  521,  39  Am.  St. 
Rep.  187,  3b  N.  E.  117,  the  rule  laid 
in  Moynihan  v.  Hills  Go.  146  Mass.  586, 
4  Am.  St.  Rep.  348,  16  N.  E.  574,  was 
approved. 

The  rule  as  formulated  in  a,  Pennsyl- 
vania case  is  that,  where  the  conditions 
from  which  the  servant's  injury  re- 
sulted were  produced  by  the  ordinary 
use  of  the  appliance,  and  not  by  any 
defect  in  the  substance,  size,  or  adjust- 
ment on  the  part  of  the  appliance  which 
caused  the  injury,  and  the  master 
maintains  a  thorough  and  adequate  sys- 
tem of  constant  inspection,  and  the  de- 
fect was  not  known  to  any  of  the  per- 
sons engaged  in  that  inspection,  the 
master  is  not  liable.  Mensch  v.  Penrt- 
sylvania  R.  Co.  (1892)  150  Pa.  598,  17 
L.R.A.  450,  25  Atl.  31. 

In  Gregan  v.  Marston  (1891)  126  N. 
Y.  568,  22  Am.  St.  Rep.  854,  27  N.  E. 


952,  the  court,  in  discussing  the  charge 
of  the  trial  judge  that  it  was  the  duty 
of  the  master  to  the  servants  to  watch 
the  use  of  the  defective  rope  by  them 
and  its  changes  of  condition,  that  the 
engineer  was  his  agent  and  deputy  for 
such  purpose,  and  that  the  negligence 
of  the  engineer,  if  it  existed,  was  that 
of  the  master,  said:  "The  doctrine  at 
once  renders  unexplainable  all  the  line 
of  cases  in  which  some  defect  in  a  ma- 
chine has  occurred  from  its  use,  and 
the  master  has  been  held  freed  from 
responsibility  if  the  machine  furnished 
was  originally  safe,  and  he  neither 
know  or  ought  to  have  known  of  the 
existence  of  the  defect,  for  it  puts  the 
duty  of  daily  watch  and  discovery  on 
him,  and  so  requires  no  notice  or  com- 
plaint or  lapse  of  time  to  put  him 
in  default.  I  think  the  doctrine  assert- 
ed was  an  extension  of  the  master's 
duty  beyond  its  natural  and  proper  lim- 
its. Probably  the  existing  rule  was 
founded  upon  the  truth  that  certain 
things  essential  to  the  safety  of  the 
servants  must  necessarily,  in  the  man- 
agement of  the  business,  emanate  from 
the  master  and  remain  in  his  absolute 
control,  and  so  the  servants  should  not 
be  responsible  to  one  another  for  de- 
fects which  they  could  not  repair,  for 
lack  both  of  authority  and  means.  The 
servants  cannot  furnish  the  machines. 
That  is  the  master's  right  and  duty.  But 
the  servant  who  uses  them  can  and 
should  keep  them  in  order  for  their 
proper  and  safe  daily  use,  when  fur- 
nished with  the  necessary  means  of  so 
doing  and  when  perfectly  capable  of 
correcting  the  defect.  It  is  undoubtedly 
true,  as  we  have  often  said,  that  it  is 
the  duty  of  the  master  to  keep  a  ma- 
chine or  appliance  in  order,  and  that 
he  cannot  delegate  the  duty  so  as  to 
escape  responsibility.  But  that  is  a 
general  rule  and  has  its  qualifications 
and  limitations.  One  of  those  is  that 
it  is  not  the  master's  duty  to  repair 
defects  arising  in  the  daily  use  of  the 
appliance,  for  which  proper  and  suit- 
able materials  are  supplied,  and  which 
may  easily  be  remedied  by  the  work- 
men, and  are  not  of  a  permanent  char- 
acter, or  requiring  the  help  of  skilled 
mechanics.  .  .  .  The  cases  cited  and 
their  doctrine  appear  to  be  founded 
upon  what  is  determined  to  be  the 
implied  contract  relation  between  the 
master  and  servant.  Their  mutual  du- 
ties   grow    out    of    that    relation,    and 
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dinary  repairs  than  for  those  of  a  more  permanent  character.'  This 
conception  is  possibly  the  essential  rationale  of  the  doctrine  laid  down 
in  Arkansas,  that  the  boundary  line  between  liability  and  nonliabil- 
ity is  to  be  drawn  with  reference  to  the  distinction  between  the  higher 
officials  exercising  a  general  supervision  over  the  instrumentalities, 
with  a  view  to  keeping  them  in  proper  condition,  and  the  subordinate 
employees  by  whom  incidental  repairs  are  carried  out.  See  note  4, 
subd.  (b),  infra.  In  the  subjoined  note  are  tabulated,  under  head- 
ings adapted  to  facilitate  comparison  and  contrast  with  former  sec- 
tions of  this  chapter,  a  number  of  cases  showing  what  repairs  the 
courts  regard  as  permanent  or  ordinary.* 


change  and  vary  as  it  is  changed  or 
varied  by  the  facta  which  indicate  and 
measure  it.  Where  those  facts  show 
that  in  the  understanding  of  both  par- 
ties a  class  of  ordinary  repairs  are  to 
be  made  by  the  servants  with  materials 
furnished  by  the  master  for  that  ex- 
press purpose;  that  they  and  he  regard 
it  as  a  detail  of  their  own  work;  that 
it  is  sometning  entirely  within  their 
capacity,  and  not  dependent  upon  the 
skill  of  a  special  expert;  and  that  the 
necessity  springs  from  their  daily  use 
of  the  appliance,  occurs  at  different  and 
unknown  periods  in  their  service,  and  is 
open  to  their  observation  in  the  absence 
of  the  master, — the  inference  is  inevita- 
ble that  the  contract  relation  between 
the  parties  makes  it  a  duty  of  the  serv- 
ants and  a  detail  of  their  work  to  cor- 
rect the  defect,  when  it  arises,  with  the 
materials  furnished." 

The  masters  duty  is  fully  performed 
when  he  "supplies  adequate  machinery, 
with  all  the  appliances  necessary  and 
desirable  for  adaptation  to  some  par- 
ticular purpose,  even  though  the  same 
becomes  temporarily  impaired  by  rea- 
son of  constant  use,  when  the  impair- 
ment is  of  such  a  character  as  to  be 
easily  and  readily  remedied  by  the  serv- 
ant, a  part  of  whose  duty  it  is  to  attend 
to  such  matters."  Yaw  v.  Whitmore 
(1899)  46  App.  Div.  422,  61  N.  Y. 
Supp.  731. 

The  failure  to  make  slight  repairs  in 
an  instrumentality  is  the  negligence  of 
a  mere  servant,  where  proper  materials 
have  been  furnished.  O'Connor  v.  Penn- 
sylvania R.  Go.  (1900)  48  App.  Div. 
244,  62  N.  Y.  Supp.  723  (metal  strip  at 
end  of  gang-plank  wore  loose,  so  that 


it   projected   above   the   surface   of  the 
plank) . 

3  "In  many  kinds  of  service  the  care 
and  keeping  of  tools  and  machinery  in 
a,  condition  of  safety  require  merely  the 
attention  and  repairs  occasioned  by  or- 
dinary use  and  wear,  and  are  properly 
a  part  of  the  regular  business  of  the 
servant  engaged  in  the  use  of  such  tools 
and  machinery.  In  such  cases  the  duty 
of  the  employer  is  performed  by  furnish- 
ing safe  tools  and  machinery  and  the 
means  of  making  needed  repairs,  and 
the  duty  of  making  repairs  may  be  in- 
trusted to  servants,  and  any  neglect  in 
the  performance  of  this  service  is  the 
negligence  of  a  servant.  MoG-ee  v.  Bos- 
ton Cordage  Co.  (1885)  139  Mass.  445, 
1  N.  E.  745.  But  in  cases  where  skill 
and  practical  knowledge  are  required 
in  keeping  machinery  in  a  reasonable 
condition  as  to  safety,  beyond  what  is 
needed  in  operating  it,  it  is  the  duty 
of  the  employer  to  supply  the  necessary 
intelligence,  skill,  and  experience  in  the 
care  and  inspection  of  the  machinery  to 
protect  the  servant  from  injury;  and 
for  any  failure  to  exercise  proper  care 
and  skill  the  employer  is  accountable." 
Jaques  v.  Great  Falls  Mfg.  Co.  (1891) 
66  N.  H.  482,  13  L.R.A.  824,  20  Atl. 
552. 

See  also  the  quotations  from  Cregan 
V.  Marston  (1891)  126  N.  Y.  568,  22 
Am.  St.  Rep.  854,  27  N.  E.  952,  note  2, 
supra,  and  from  Smith  v.  Potter  (1881) 
46  Mich.  458,  41  Am.  Rep.  161,  9  N.  W. 
273,  in  note  4,  subd.   (c),  infra. 

4  (a)  Inspection  and  repair  of  rwil- 
loay  tracks. — In  Michigan  G.  R.  Go.  v. 
Austin  (1879)  40  Mich.  247,  a  railway 
company  was  held  not  liable  for  the 
failure    of   trackmen    in   not    removing 
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ashes  and  cinders,  the  decision  being  since  defendant's  whole  duty  was  per- 
afterwards  said,  in  Balhoff  v.  Michigan  formed  when  it  furnished  a  suflBcienfc. 
C.  R.  Go.  ( 1895 )  106  Mich.  606,  65  N.  supply  of  suitable  links.  Miller  v.  'New 
W.  592,  to  rest  on  the  ground  that  the  York,  N.  H.  &  H.  R.  Go.  (1900)  175 
condition  of  unsafety  was  temporary,  Mass.  363,  56  N.  E.  282. 
resulting  from  an  omission  which  per-  A  railroad  company  is  not  liable  for 
tained  merely  to  the  operation  of  the  injuries  to  a  conductor  from  the  turn- 
road,  where  trackmen  were  held  to  be  ing  of  a  loose  step  upon  the  engine, 
vice  principals  as  regards  their  failure  where  the  engineer  was  furnished  with 
to  level  the  track.  To  the  same  effect  proper  tools  for  its  repair,  and  the  com- 
is  Anderson  v.  Michigan  C.  R.  Co.  pany  had  no  knowledge,  actual  or  con- 
(1895)  107  Mich.  591,  65  N.  W.  585,  structive,  of  its  condition.  Miller  v.. 
where  it  was  said  that  the  daily  repair  Ghicago  d  0.  T.  R.  Co.  (1892)  90  Mich, 
of  tracks  by  section  men  is  not  a  dis-  230,  51  N.  W.  370. 
charge  of  a  non-delegable  duty.  A  railroad  company  is  not  liable  for 

A  track  walker,  in  pointing  out  to  a  the  failure   of   a  fellow  servant  to  set 

crew    removing    snow    from    the    track  apart  for  repairs  a  disabled  car,  as  it 

places    where    ice   had    accumulated    so  was  his  duty  to  do.    Dodge  v.  Boston  & 

that  the  plow  ought  to  be  stopped  and  A.  R.  Co.   (1892)   155  Mass.  448,  29  N.- 

the  ice  removed  by  hand,  does  not  per-  E.  1086. 

form  a  duty  of  the  master,  but  merely  In  McDonald  v.  Michigan  G.  R.   Co.. 

that  of   a  fellow   servant  of  the  crew,  (1895)    108  Mich.  7,  65  N.  W.  597,  it. 

for  whose  negligence  the  master  is  not  was     held     that     a    railroad    company 

responsible    to    members    of    the    crew,  which  imposes  on  its  engineers  the  duty 

Neagle  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  of    inspecting    their   engines,    and    pro- 

(1906)   185  N.  Y.  270,  25  L.R.A.(N.S.)  vides  no  other  method  of  inspection,  to- 

321,  77  N.  E.  1064.  keep  them  in  a  reasonably  safe  condi- 

But  in  Missouri,  K.  &  T.  R.   Co.  v.  tion,  is  liable  to  one  of   its  brakemem 

Hagan    (1906)    42   Tex.  Civ.  App.   133,  for  an  injury  received  through  the  fail- 

93  S.  W.  1014,  it  was  held  that  the  neg-  ure  of  the  engine  to  respond  promptly 

ligence  of  employees  employed  by  a  rail-  to    the    air    brake,    which    defect    was- 

road  company  to  inspect  its  tracks  was  known  to  the  engineer,  who  continued 

that  of  the  company.  to  use  the  engine  after  knowing  of  the 

(b)   Inspection  and  repair  of  rolling  defect,    whether    such    conduct   be    con- 

stock. — The  virtual  effect  of  a  decision  sidered  as  a  complete  neglect  of  the  mas- 

in   the   circuit   court   of   appeals   is   to  ter's  duty  of  inspection,  or  the  illegal 

make   an  engineer  a  fellow   servant  of  imposition  of  such  duty  upon  a  fellow 

his  fireman  as  regards  the  inspection  of  servant.     The  court  said:  "Such  inspec- 

the  engine  between  the  regular  inspect-  tion,  in  the  ordinary  operation  of  the 

ing    stations.      Texas    &    P.    R.    Go.    v.  road,  is  the  act  of  a  fellow  servant,  aa 

Patton   (1894)   9  C.  C.  A.  487,  23  U.  S.  between    the    engineer    and    brakeman, 

App.  319,  61  Fed.  259.     But  it  is  not  and,  as  between  them,  does  not  consti- 

apparent   how  such   a  doctrine   can  be  tute   the   engineer    a   representative    of 

reconciled    with    the    Federal    decisions  the  master.     .     .     .     But  if  the  com- 

cited  in  §  1513,  ante,  especially  Atchi-  pany  makes  no  other  provision  for  in- 

son,    T.    &    8.    F.    R.    Go.    v.    Mulligan  spection,  and  chooses  to  rely  upon  the 

(1895)   14  C.  C.  A.  547,  34  U.  S.  App.  reports    of    its    men,    deferring    repairs- 

1,   67   Fed.    569.  until  breaks  occur,  or  until  the  opera- 

Where    plaintiff,    a    head-end    brake-  tors,  in  due  course  of  business,  report 

man,  while  standing  on  a  ear  in  the  per-  defects,  we  must  either  say  that  it  has- 

formance  of  his  duties,  was  throvra  to  neglected  the   duty   of   inspection   alto- 

the  ground  by  reason  of  the  breaking  gether,   or  that  it  has  imposed  one  of 

of  a  link  connecting  the  engine  with  the  its  duties  upon  its  operatives,  and  that 

car  on  which  he  stood,  causing  the  train  it    does   not   fall   within   the   limits   of 

to  stop  with  a  jerk,  it  was  held  to  be  fellow  service;  or  that  it  may  avoid  the 

error  to  instruct  that  it  was  the  duty  duty  which  the  law  imposes  by  invok- 

of  defendant  "to  keep  them  [the  links]  ing  the  rule  of  fellow  servants." 

in  such  condition  that  they  should  be  It  has  been  laid  down  that,  although 

proper    and   sufficient   for   work   to   be  »   car   inspector   may   not  be   a   fellow 

done  by  them,"  and  "to  prevent  the  use  servant  of  a  brakeman,  yet  an  instruc- 

of    unsuitable    and    dangerous    links,"  tion  which   treats   all   "servants   whoso 
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duty  it  is  to  examine  the  cars  as  not  the  relation  sustained  by  a  car  inspector 
fellow  servants  of  the  brakeman  is  erro-  to  car  repairers  is  merely  that  of  a  fore- 
neous.  Such  an  instruction  is  broad  man  directing  their  labors,  he  is  not  a 
enough  to  cover  the  negligence  not  only  vice  principal.  Fordyce  v.  Briney 
of  the  car  inspectors  at  the  various  car  ( 1893 )  58  Arli.  206,  24  S.  W.  250. 
shops,  but  also  that  of  conductors  and  The  negligence  of  an  engineer  in  run- 
other  trainmen  who  have  a  like  duty  ning  an  engine  without  a  headlight,  in- 
to perform,  while  in  charge  of  the  train,  stead  of  obeying  rules  requiring  him  to 
Chicago  &  A.  R.  Co.  v.  Bragonier  ( 1882 )  examine  the  engine,  and,  in  case  of  de- 
ll 111.  App.  516.  This  case  was  re-  fects,  to  take  it  to  the  repair  shop,  the 
versed  on  appeal  ( [1886]  119  111.  51,  consequence  being  that  a  flagman  at  a 
7  N.  E.  688),  but  on  the  altogether  crossing  was  killed,  is  that  of  a  fellow 
different  ground  that  the  brakeman  was  servant.  McDonald  v.  New  York  C.  & 
guilty  of  contributory  negligence  in  not  B..  R.  R.  Co.  (1892)  63  Hun,  587,  18 
making  such  an  inspection  as  he  should  N.  Y.  Supp.  609. 
have  done.  A  mining  company  is  not  liable  for 

In  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Rice  the  negligence  of  its  foreman  in  failing 
(1888)  51  Ark.  467,  4  L.II.A.  173,  11  to  see  that  the  bumpers  of  a  car  were 
S.  W.  699,  the  court  said:  "While  we  in  proper  repair.  Voshefskey  v.  Eill- 
recognize  the  liability  of  the  railway  side  Goal  &  I.  Co.  (1897)  21  App.  Div. 
company  for  the  wilful  or  negligent  de-  168,  47  N.  Y.  Supp.  386.  Here,  how- 
fault  of  its  chief  inspectors  and  those  ever,  the  master's  nonliability  seems  to 
deputed  to  supervise  the  condemnation  be  asserted  in  terms  too  broad,  as  the 
of  unsuitable  tools,  rolling  stock,  etc.,  court  speaks  of  the  fact  of  the  coserv- 
we  cannot  assent  to  the  proposition  ice  of  the  injured  and  delinquent  serv- 
that  every  yard  inspector  on  the  line  ants  as  sufficient  to  prevent  recovery, 
of  a  railroad  is  a  vice  principal."  The  (c)  Inspection  of  rolling  stock  be- 
function  of  the  yard  inspector  was  to  longing  to  other  companies. — An  in- 
inspect  cars  on  their  arrival,  make  spector  of  foreign  railway  cars  is  a  fel- 
trifling  repairs,  and  mark  them  unfit  low  servant  of  a  brakeman  engaged  in 
for  use  whenever  they  were  seriously  operating  them.  Maokin  v.  Boston  & 
damaged.  A.  R.  Co.  (1883)  135  Mass.  201,  46  Am. 

This  case  was  followed  in  St.  Louis,  Rep.  456;  Smith  v.  Potter  (1881)  46' 
/.  M.  &  S.  R.  Co.  V.  Brown  (1899)  67  Mich.  258,  41  Am.  Rep.  161,  9  N.  W. 
Ark.  295,  54  S.  W.  865,  where  a  fireman  273;  Mexican  C.  R.  Go.  v.  Shean  (1891) 
was  injured  by  the  negligence  of  a  ^  Tex.  — ,  18  S.  W.  151,  following- 
switchman  in  putting  a  defective  link  Galveston,  H.  &  S.  A.  R.  Co.  v.  Farmer 
in  a  car.  (1889)   73  Tex.  86,  11  S.  W.  156;  Kelly 

In  St    Louis,  I.   M.  &  S.  R.   Go.  v.  v.  Abhot   (1885)    63  Wis.  307,  309,  53 

Gaines    (1885)    46  Ark.  555,  a,  car  in-  Am.  Rep.  292,  23  N.  W.  890. 

spector  was  held  to  be  a,  fellow  servant  The    special    consideration    relied    on 

of  a  brakeman  on  the  ground  that  he  by  the  court  in  the  Massachusetts  case 

was  not  in  charge  of  a  separate  depart-  above  cited,  that  a  system  of  inspection 

ment,   and  that  his  duties   did  not  re-  may  be   adequate,  even  though  it  does 

quire  special  mechanical  skill.  not  provide  for  the  examination  of  for- 

In  another  case  it  was  said  that  the  eign  cars  at  the  points  where  they  are 
rule  as  to  the  furnishing  of  appliances  taken  into  the  trains  of  the  employer,  is 
and  maintaining  them  in  repair  is  lim-  not  supported  by  any  satisfactory  rea- 
ited  in  its  operation  to  the  agents  who  sons.  The  assertion  that  there  is  no 
are  employed  to  look  after  and  see  that  duty  in  the  premises,  because  the  serv- 
these  things  are  done.  "We  do  not  ant  knows  such  a  system  to  be  in  opera- 
mean,"  said  the  court,  "to  determine  tion  and  therefore  assumes  the  risks  in- 
that  this  rule  would  extend  to  every  cident  to  it,  is  a  mere  petitio  principii. 
subaltern  who  hammers  on  an  engine  The  question  still  remains,  whether  the 
in  the  course  of  repairs;  but  when  the  circumstances  are  appropriate  for  the 
company  appoints  an  agent  for  a  par-  application  of  the  doctrine  of  assumed 
ticular  purpose,  his  acts  in  the  line  of  risks.  The  present  writer  is  strongly 
his  specialty  are  the  acts  of  the  com-  of  the  opinion  that  this  question  should 
pany."  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  be  answered  in  the  negative.  In  the 
Harper  (1884)  44  Ark.  524.  first  place,  the  conclusion  of  the  court 

It  has  also  been  laid  down  that  where  that  the  rishs  of  the  system  were,  as  o. 
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matter  of  law,  assumed,  seems  to  be 
justifiable  only  on  the  hypothesis — not 
by  any  means  self-evident — that  the 
servant's  coraprehenaion  of  those  risks 
vi^as  a  peremptory  inference,  either  from 
the  plaintiff  s  opportunities  of  acquaint- 
ing himself  with  the  manner  in  which 
his  own  employers  carried  on  their  busi- 
ness, or  from  the  generality  of  the  usage 
which  prevails  among  railway  com- 
panies to  omit  the  inspection  of  foreign 
cars  at  receiving  stations.  The  omis- 
sion to  advert  to  these  special  elements, 
and  to  determine  their  precise  signifi- 
cance in  relation  to  the,  evidence,  is  of 
itself  a  serious  flaw  in  the  reasoning 
of  the  court.  But  that  reasoning  is  also 
deficient  in  a  still  more  important  re- 
spect,— that  no  attempt  is  made  to  de- 
termine how  far  the  doctrine  of  as- 
sumption of  risks  ought  to  be  allowed 
to  qualify  the  operation  of  the  theory 
of  non-delegable  duties.  As  already  re- 
marked, that  theory  has  been  worked 
out  in  Massachusetts  in  a  form  some- 
what different  from  that  which"  it  has 
taken  in  other  states.  But,  under  any 
form  which  it  can  take,  it  seems  to  be 
essentially  incompatible  with  the  ac- 
ceptance of  a  doctrine  which  declares 
that  the  servant's  knowledge  of  the 
general  system  adopted  for  the  conduct 
of  a  department  of  the  business  disables 
him  from  maintaining  damages  for  an 
injury  caused  by  some  particular  defect 
in  the  instrumentalities,  which  is  not 
discovered  owing  to  that  system.  To 
hold  that  the  servant  assumes  the  risks 
of  the  various  abnormal  sporadic  con- 
ditions which  may  possibly  be  super- 
added temporarily  to  his  environment, 
owing  to  the  known  impertections  of 
the  employer's  arrangements,  is  a  doc- 
trine which  is  not  only  extremely  harsh, 
but  which  would  tend  to  nullify  com- 
pletely the  theory  of  absolute  duties  in 
its  relation  to  perils,  in  the  face  of 
which  the  servant  is  unusually  helpless, 
and  against  which  he  is  therefore,  in 
fairness,  entitled  to  the  fullest  measure 
of  protection  which  the  law  can  afford. 
Compare  §  1189,  ante. 

In  Srmth  v.  Potter  (1881)  46  Mich. 
258,  41  Am.  Rep.  161,  9  N.  W.  273,  the 
court  argued  thus:  "The  work  done 
is  to  be  done  at  all  hours  and  at  every 
place  where  there  are  railroad  connec- 
tions with  othei  roads.  It  is  not  a 
duty  of  management  or  general  super- 
vision, but  a  task  for  which  nothing 
iS  itqeii'ed  bui  fldelit/  and  mechanical 


knowledge  of  a  comparatively  limited 
kind.  It  is  such  work  as  would  seldom 
be  delegated  to  an  officer  of  extensive 
responsibilities,  who  has  other  interests 
to  look  after.  But  whatever  be  its 
quality,  it  was  in  this  case  not  claimed 
to  have  been  placed  in  wrong  hands. 
Nothing  more  could  be  asked  of  the 
employer."  "There  is  no  difference  in 
the  nature  of  the  danger,  or  in  the 
quality  of  the  inspector's  employment, 
between  the  case  of  shifting  cars  belong- 
ing to  other  roads  and  cars  belonging 
to  the  same  road.  Defects  in  both  lead 
to  the  same  results,  and  the  methods  of 
examining  both  are  identical.  Where  a 
car  has  been  damaged  by  some  injury 
which  has  escaped  notice,  it  cannot  fair- 
ly be  said  that  employers  ignorant  of 
it,  who  have  taken  all  the  usual  and 
reasonable  precautions  against  it,  are 
any  more  to  blame  in  the  one  case  than 
in  the  other."  This  decision  was  subse- 
quently explained  as  having  been  based 
on  the  ground  that  the  delinquent's 
duty  was  not  one  of  management  or 
general  supervision,  as  in  the  case  be- 
fore the  court.  Van  Dusen  v.  LetelUer 
(1889)  78  Mich.  492,  44  N.  W.  572 
( dock  in  mill  yard  not  repaired ) .  For 
other   criticisms,    see   subd.    (f),   infra. 

In  Cincinnati,  H.  &  D.  R.  Co.  v.  Mc- 
Mullen  (1889)  117  Ind.  439,  10  Am. 
St.  Rep.  67,  20  N.  E.  287,  the  court 
inclined  to  the  view  that  inspectors  of 
foreign  cars  were  fellow  servants  of 
the  brakeman,  the  view  being  taken 
that  "it  is  not  the  duty  of  the  company 
to  furnish  appliances  and  instrumen- 
talities, but  to  make  proper  inspection 
and  give  notice  of  defects  if  any  are 
found,  and  that  this  duty  is  performed 
by  the  employment  of  a  sufficient  num- 
ber of  competent  and  skilful  inspectors, 
who  are  subjected  to  proper  rules  and 
instructions."  The  defective  car  in  this 
case  belonged  to  the  defendant,  and  the 
suggestion  as  to  foreign  cars  was  defi- 
nitely determined  not  to  embody  the 
true  rule  in  Louisville,  N.  A.  &  G.  R. 
Co.  V.  Bates  (1897)  146  Ind.  564,  45 
N.  E.  108. 

In  an  intermediate  case  it  was  held 
that  a  mining  company  fulfils  its  duty 
to  its  servants  as  to  inspection  of  cars 
furnished  it  for  temporary  use,  by  sup- 
plying competent  and  skilful  inspectors 
subjected  to  proper  instructions;  and 
the  negligence  of  noninspection  in  such 
case  is  not  that  of  vice  principals. 
Veutz  v.  Jackson  Hill  Coal  dc  Coke  Co. 
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(1894)    139  Ind.  411,  38  N.  E.  324,  re- 
hearing denied  in   (1894)    139  Ind.  418, 
39   N.   E.    147.     The   court   said:      "In 
the  present  case  the  inspectors  and  the 
appellant  occupied  a  relation  to  the  ap- 
pellee,   in    all    respects    identical    with 
that    occupied    by    the    inspectors    and 
brakemen   of   railway   companies   hand- 
ling   cars    of    other    companies    in    the 
-course   of   the   master's   business.      The 
cars    came,   not   as   instruments   of   the 
service  supplied  by  the  master,  but  as 
incidents  of  its  business,  and  from  the 
dependence    of    the   master   upon   those 
not  in  any  manner  connected  with  such 
business  or  subject  to  the  master's  con- 
trol.    If   the    defects   had   been   in   the 
•original    construction    of    the    cars,    it 
could  not  be  said  that  such  defects  were 
•    chargeable  to  the  negligence  of  the  ap- 
pellee;  nor  can  it  be  said  with  greater 
reason  that  the  ill  repair  was  from  the 
fault   of   the   appellee,   or   that   a   duty 
rested  upon  the   appellee   to  make  the 
repairs.      The   extent   of   the   appellee's 
control  over  the  cars  was  in  the  use  of 
them  for  loading  coal,  and  it  was  not 
responsible  to  the  appellant,  or  anyone 
else,  for  their  sufficiency  as  a  means  of 
transportation.     The  failure  to  inspect, 
to   set  brakes,   or  to   block  the  wheels 
when    the    first    car   was    removed   was 
negligence   in   the  use,   and  not   in   the 
supplying    of    instrumentalities.       One 
line  of  distinction  between  vice  princi- 
pals and  coemployees  is  in  the  duty,  in 
one  instance,  to  supply  or  maintain  in- 
strumentalities  of  the   service,    and   in 
the  other  of  using  the  instrumentalities 
-supplied.   Negligence  in  the  first,  though 
that  of  a  servant,  is  the  master's  negli- 
gence, while  in  the  second  the  negligence 
is  that  of  a  fellow  servant.     This  dis- 
tinction keeps  in  view  the  proposition 
that  where  the  master  himself  partici- 
pates in  the  use,  and  the  negligence  is 
his  own,  he  may  not  be  said  to  be  a 
fellow  servant." 

This  decision  was  explained  in  Louis- 
mile,  N.  A.  &  0.  R.  Co.  V.  Bates  (1897) 
146  Ind.  564,  45  N.  E.  108,  as  being 
based  on  the  theory  that  as  the  defective 
car  had  been  merely  delivered  to  a  coal 
company  to  be  loaded  with  coal,  the  lia- 
bility of  the  bailee  was  essentially  dif- 
ferent from  that  of  railway  companies 
which  receive  foreign  cars  to  be  for- 
warded. 

(d)  Inspeotion.   cmd   repair   of   other 
kinds  of  machdnery. — A  servant  cannot 
recover   who   is   injured   while   cleaning 
M.  &  S.  Vol.  IV.— 292. 


a  cordage  machine  by  the  pushing  in  of 
a  movable  board  which  was  insecurely 
fastened,  the  nut  which  held  the  button 
not  being  tightened.  Smith  v.  Lowell 
Mfg.  Co.   (1878)   124  Mass.  114. 

A  servant  employed  on  a  slubber  ma- 
chine in  a  cotton  mill,  whose  duty  it 
was  to  see  that  the  machine  was  kept 
running,  to  take  ofiF  the  full  bobbins 
and  put  on  others,  to  notify  the  over- 
seer if  she  knew  that  there  was  anything 
wrong  about  the  machine,  and  to  see 
that  it  was  kept  clean,  and  the  person 
whose  business  it  was  to  keep  the  ma- 
chine in  repair  were  fellow  servants. 
Rice  V.  King  Philip  Mills  (1887)  144 
Mass.  229,  59  Am.  Rep.  80,  11  N.  E. 
101. 

The  mending  of  a  belt  used  in  trans- 
mitting power  to  machinery  and  which 
is  frequently  broken  is  not  the  duty  of 
the  master.  Rozelle  v.  Rose  (1896)  3 
App.  Div.  132,  39  N.  Y.  Supp.  363. 

An  employer  is  not  liable  for  the 
death  of  an  employee  caused  by  the 
breaking  of  a  belt  on  a  machine  in 
charge  of  a  fellow  servant,  to  whom  the 
employer  delegated  the  duty  of  inspec- 
tion, and  to  whom  other  belts  were  sup- 
plied,— especially  if  the  deceased  knew 
that  the  belt  in  use  was  unsafe.  Eead- 
ifm  V.  Cooper  (1893)  6  Misc.  263,  26 
N.  Y.  Supp.  763. 

Where  the  cover  of  a  steam  chest  was 
loose  because  the  nuts  were  not  tightly 
screwed  on  the  bolts,  and  steam  thereby 
escaped,  causing  an  accident  to  plain- 
tiff, a  braieman  engaged  in  coupling 
the  engine  with  a  car,  the  engineer 
having  all  the  tools  necessary  to  tighten 
the  bolts,  plaintiff  cannot  recover. 
Eeegan  v.  New  York  G.  &  E.  R.  R.  Go. 
(1899)  45  App.  Div.  629,  64  N.  Y.  Supp. 
595. 

A  warehouseman  is  not  liable  for  the 
death  of  a  fireman  in  his  employ,  caused 
by  the  failure  to  test  hydrostatically  a 
tubular  boiler  after  removing  and  re- 
placing the  caps,  where  it  is  part  of  the 
ordinary  duty  of  the  engineer  to  make 
such  test.  Bell  v.  Consolidated  Gas, 
Electric  Light,  E.  d  P.  Co.  (1899)  36 
App.  Div.  242,  56  N.  Y.  Supp.  780.  On 
the  second  appeal  ( [1901]  60  App.  Div. 
615,  69  N.  Y.  Supp.  921),  this  ruling 
was  indorsed,  though  with  some  intima- 
tion of  a  doubt  as  to  its  correctness. 

In  SohMlz  V.  Rohe  (1896)  149  IST.  Y. 
132,  43  N.  B.  420,  it  was  held  that, 
even  if  it  should  be  assumed  that  the 
foreman  in  charge  of  a  factory  was  the 
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master's  alter  ego  (a  point  which  was 
not  determined),  there  was  no  liability 
for  an  injury  caused  by  the  neglect  of 
the  machinist  employed  for  such  duties, 
to  execute  certain  repairs  in  a  machine 
at  the  time  when  he  had  promised  to 
do  so. 

The  fact  that  defendants  had  fur- 
nished an  extra  bucket  to  be  used  in 
case  of  an  emergency  did  not  render  the 
employees  negligent  in  using  the  defect- 
ive bucket,  since  the  buckets  and  their 
repair  were  committed  to  the  care  of 
the  engineer,  who  acted  in  that  capacity 
as  a  vice  principal.  Morton  v.  Zvyiergy- 
howski  (1901)  192  111.  328,  61  N.  E. 
413,  affirming  (1899)   91  111.  App.  462. 

A  servant,  in  repairing  the  brake  at- 
tachment of  a  derrick,  is  not  the  repre- 
sentative of  the  master,  where,  by  the 
specific  direction  of  the  defendant's 
superintendent,  all  persons  employed  to 
operate  the  derrick  should  make  all 
necessary  repairs  and  readjustments  of 
parts  of  the  brake  necessitated  by  the 
use  thereof.  Orams  v.  C.  Reiss  Coal 
Co.   (1905)    125  Wis.  1,  102  N.  W.  586. 

An  inspector  whose  duty  it  is  to  test 
the  efficiency,  and  not  the  safety,  of 
electrical  appliances,  is  merely  a  fellow 
servant  of  the  other  employees.  Shugard 
V.  Union  Traction  Co.  (1902)  201  Pa. 
562,  51  Atl.  325. 

A  shipowner  is  entitled  to  leave  the 
repair  of  a  ladder  to  the  master  of  the 
ship  or  other  fellow  servant  of  the 
steward.  Gillies  v.  Cairns  (1905)  8 
Sc.  Sess.  Cas.  5th  series,  174. 

The  repairing  of  a  water  gauge  on  a 
steamboat  is  not  a  non-delegable  duty 
of  the  master.  Manning  v.  Genesee 
River  &  L.  0.  8.  B.  Co.  (1901)  66  App. 
Div.  314,  72  N.  Y.  Supp.  677. 

An  employee  engaged  in  repairing  a 
crane  in  a  shop,  not  for  the  purpose  of 
making  the  place  safe,  but  in  order  that 
the  ordinary  work  of  the  shop  might 
be  carried  on,  is  a  fellow  servant  of 
workmen  in  the  shop.  Koszlowski  v. 
American  Locomotive  Co.  (1904)  96 
App.  Div.  40,  89  N.  Y.  Supp.  55. 

(e)  Inspection  inciSental  to  the  de- 
tails of  blasting  work. — The  danger 
from  "missed  shots"  being  temporary 
and  incident  to  the  work  of  drilling  in 
a  mine,  which  plaintiff  was  employed  to 
perform,  it  is  not  the  duty  of  the  em- 
ployer to  make  inspections  for  "missed 
shots"  after  each  explosion.  Browne 
V.  King  (1900)  40  C.  C.  A.  545,  100 
Fed.  561. 


The  failure  of  a  foreman  to  inspect 
cartridge  holes  to  ascertain  whether  any 
charges  remained  unexploded  is  that  of 
a  mere  coservant.  Mancuso  v.  Catairact 
Constr.  Co.  (1895)  87  Hun,  519,  34  N. 
Y.  Supp.  273. 

(f)  Inspection  of  loads  on  railway 
cars. —  (See  also  §  1540,  note  1,  subd. 
(c),  ante.)  The  inspection  of  a  rail- 
way car  by  a  station  agent  or  other 
employee  with  a  view  to  seeing  that 
the  load  is  properly  arranged  and 
adjusted  is,  as  regards  the  trainmen, 
the  act  of  a  fellow  servant  merely. 

In  Byrnes  v.  New  York,  L.  E.  &  W. 
R.  Co.  (1889)  113  N.  Y.  251,  4  L.R.A. 
151,  21  N.  E.  50,  the  court  said:  "We 
think  the  defendant  had  fuliilled  its 
duty  to  the  servants  in  its  employ  when 
it  furnished  a  perfectly  safe  car  and 
appliances,  and  when  it  also  provided  a 
system  of  inspection  of  cars,  and  proper 
persons  to  inspect  them  after  they  were 
loaded  and  before  they  were  to  be  taken 
away.  The  failure  to  inspect,  or,  if 
inspection  were  made,  the  failure  to 
rectify  the  improper  loading  by  which 
the  brake  was  rendered  useless,  was  not 
the  failure  of  the  master  to  fulfil  his 
duty  to  his  servant,  but  it  was  the 
negligence  of  a  coservant  in  carrying 
out  the  orders  of  the  master.  The  mas- 
ter is  not  an  insurer  that  all  his  serv- 
ants shall  perform  their  duty,  and  he 
performs  his  duty  to  the  servant  in  this 
regard  in  providing  a  system  of  inspec- 
tion and  intrusting  its  performance  to 
competent  hands.  If,  thereafter,  such 
servants  are  guilty  of  negligence,  the 
master  is  not  responsible  therefor  to  a 
coservant.  We  do  not  see  that  the 
question  is  in  any  way  altered  by  the 
fact  that  the  car  was  loaded  by  the 
servants  of  the  owner  of  the  lumber 
which  was  placed  upon  it.  Whoever 
loaded  it,  the  master  had  provided  for 
an  inspection  of  the  car  before  it  was 
to  be  taken  away,  and  if  the  inspection 
were  neglected,  it  was  still  the  same 
neglect  of  a  servant  of  the  defendant 
to  do  that  which  he  ought  to  have  done, 
and  such  neglect  was  not  that  of  the 
master  in  fulfilling  any  of  the  duties 
which  he  owed  as  master  to  his  serv- 
ants. It  cannot,  we  think,  be  properly 
contended  that  the  master  fails  to  pro- 
vide a  car  which  is  a  safe  and  proper 
one,  or  that  he  fails  to  provide  one 
with  proper  appliances,  because,  through 
the  negligent  manner  in  which  the  car 
is  loaded,  the  appliance  is,  on  that  ac- 
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count  only,  made  useless  for  the  pur- 
pose for  which  it  was  intended."  Ruger, 
Ch.  J.,  and  Andrews  and  Danforth,  JJ., 
dissented,  the  latter  on  the  ground  that 
when  the  ear  was  furnished  to  deceased 
it  was  loaded,  not  an  empty,  car,  and 
at  that  moment  the  movement  of  the 
brake  was  obstructed,  and  therefore  the 
car  was  imperfect  and  unfit  for  use. 

This  case  was  followed  in  Ford  v. 
hake  Shore  &  M.  8.  R.  Co.  (1889)  117 
N.  Y.  638,  22  N.  E.  946,  where  the  em- 
ployees who  had  loaded  cars  were  held 
to  be  fellow  servants  of  a  switchman 
who  was  injured  by  a  piece  of  timber 
which  fell  from  one  of  them,  owing  to 
the  failure  to  secure  the  load  with  the 
side  stakes  furnished.  Danforth,  J., 
dissented  on  the  ground  that  the  evi- 
dence showed  that  there  were  no  brack- 
ets provided  for  the  reception  of  stakes, 
and  that  the  defect  was  therefore  struc- 
tural. Ruger,  Ch.  J.,  and  Andrews,  J., 
concurred  in  this  view. 

On  a  subsequent  appeal  ( [1891]  124 
N.  Y.  493,  12  L.R.A.  454,  26  N.  E. 
1101),  the  plaintiff  was  permitted  to 
recover  on  the  ground  that  the  company 
had  not  established  proper  rules  pre- 
scribing the  manner  in  which  cars 
should  be  loaded  with  lumber, — a  theory 
not  discussed  at  the  first  trial. 

To  the  same  effect,  see  Bailey  v.  Del- 
aware &  S.  Canal  Co.  (1898)  27  App. 
Div.  305,  50  N.  Y.  Supp.  87;  Jarman 
V.  Chicago  &  G.  T.  B.  Co.  (1893)  98 
Mich.  135,  57  N.  W.  32  (fireman  of 
another  train  injured  by  a  projecting 
limb  of  a  tree  on  a  flat  car)  ;  Lellis  v. 
Michigan  C.  R.  Co.  (1900)  124  Mich. 
37,  70  L.R.A.  598,  82  N.  W.  828  (piece 
of  timber  fell  off  and  injured  a  switch- 
man) ;  Dewey  v.  Detroit,  G.  H.  &  M. 
R.  Co.  (1893)  97  Mich.  329,  22  L.E.A. 
292,  37  Am.  St.  Rep.  348,  56  N.  W. 
756,  reversing  on  rehearing  (1893)  97 
Mich.  343,  16  L.R.A.  342,  52  N.  W.  942 
(McGrath,  J.,  dissenting).  At  the  first 
hearing  of  the  last-mentioned  case  the 
majority  had  taken  the  ground  that 
the  duty  of  inspection  went  to  the  ex- 
tent contended  for  by  the  plaintiff,  and 
that  Smith  v.  Potter  (1881)  46  Mich. 
258,  41  Am.  Rep.  161,  9  N.  W.  273 
(subd.  (c),  supra),  holding  that  a  car 
inspector  and  a  brakeman  were  fellow 
servants,  had  been  overruled  by  Irvirve 
V.  Flint  &  P.  M.  R.  Co.  (1891)  89  Mich. 
419,  50  N.  W.  1008,  where  it  was  held 
that  it  is  as  much  the  duty  of  a  rail- 
way company  to  see  that  the  cars  are 


so  loaded  that  brakemen  will  have 
reasonably  safe  access  to  the  brakes,  as 
it  is  to  see  that  proper  appliances  are 
provided.  The  further  statement  that 
an  inspector  provided  in  pursuance  of 
the  obligation  would  be  a  fellow  servant 
was  thought  to  be  erroneous.  Other 
cases  relied  upon  by  the  majority  of 
the  judges  were  Yan  Dusen  v.  Letellier 
(1889)  78  Mich.  492,  44  N.  W.  572, 
supra,  and  Morton  v.  Detroit,  B.  C.  & 
A.  R.  Go.  (1890)  81  Mich.  423,  46  N. 
W.  Ill,  where  the  duty  to  inspect  the 
parts  of  cars  was  held  to  be  nonassign- 
able. The  minority  drew  a  distinction 
between  the  duty  of  furnishing  a  safe 
place  and  safe  machinery  and  the  duty 
of  seeing  that  the  appliances  are  prop- 
erly used,  and  considered  that  the  duty 
of  seeing  that  a  car  is  properly  loaded 
came  under  the  latter  head.  "The  in- 
jury," said  Montgomery,  J.  (see  p.  347 
of  the  report),  "resulted,  not  from  any 
fault  in  the  appliances  used,  but  be- 
cause, in  making  use  of  suitable  cars 
and  machinery,  a  fellow  servant  neglect- 
ed his  duty."  The  view  of  the  minority 
prevailed  upon  the  subsequent  hearing 
of  the  case.  The  court  said  (see  p. 
333  of  the  report)  :  "The  real  point 
in  controversy  here  is  whether  the  duty 
of  a  master  is  to  be  extended  so  that 
he  may  be  made  liable  for  the  neglect 
of  a  car  inspector  in  not  observing  that 
a  car  is  improperly  loaded  when  it  is 
to  be  put  into  the  train  for  transporta- 
tion. There  is  no  complaint  here  about 
the  car  itself.  It  was  proper  in  con- 
struction, and  a  safe  car  for  use  in 
that  service.  Upon  the  first  argument 
of  the  case  in  this  court  the  real  point 
in  controversy  was  not  so  fully  pointed 
out  and  considered  as  upon  the  reargu- 
ment,  and  the  case  was  regarded  as  very 
similar  in  principle  to  Smith  v.  Potter 
(1881)  46  Mich.  258,  41  Am.  Rep.  161, 
9  N.  W.  273,  which  Mr.  Justice  Mc- 
Grath considered  as  virtually  overruled 
by  the  later  cases  cited  above.  There 
is,  however,  a  broad  distinction  between 
Smith  v.  Potter  and  the  present  case. 
In  the  former  case,  the  injury  com- 
plained of  was  received  by  reason  of  a 
defect  in  the  framework  of  the  car  it- 
self, while  here  the  accident  is  attribut- 
able to  improper  loading.  In  the  later 
decisions  the  doctrine  of  Smith  v.  Pot- 
ter has  been  doubted,  and  the  rule 
broadly  stated  that  the  mastei'  must 
furnish  to  the  servant  a  safe  place  to 
work,  and  safe  appliances  to  work  with. 
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1551.  [620]  Master  liable  where  the  delinquent  servant  was  en- 
gaged in  a  different  class  of  work. — One  material  limitation  to  which 
the  doctrine  thus  laid  down  is  subject  is  exemplified  in  the  cases  which 
proceed  upon  the  theory  that,  where  the  duty  of  inspecting  and  repair- 
ing appliances  is  cast  upon  an  employee  not  actually  engaged  in  the 
work  which  the  plaintiff  is  doing,  such  employee  is  a  vice  principal.* 


But  in  regard  to  the  proper 
loading  of  cars,  quite  a  different  rule 
must  necessarily  prevail.  The  master 
must  undoubtedly  exercise  care  in  the 
selection  of  inspectors  to  see  that  cars 
are  not  improperly  loaded  or  over- 
burdened, so  that  they  are  dangerous 
to  employees,  but  after  this  has  been 
done,  it  cannot  be  claimed  that  the  mas- 
ter is  to  be  held  responsible  for  the 
faithful  performance  of  the  inspectors' 
duty.  Any  other  rule  than  this  would 
make  railroad  companies  insurers  of 
the  lives  and  limbs  of  employees.  In 
the  present  ease  the  projection  of  the 
lumber  over  the  end  of  the  car  was  as 
apparent  to  the  brakeman,  if  he  had 
taken  the  precaution  to  make  observa- 
tion, as  to  an  inspector.  It  requires 
no  special  skill  or  training  to  ascer- 
tain the  fact.  The  duties  of  a  brake- 
man  are  known  to  be  dangerous,  and 
when  one  enters  such  service  he  must 
be  held  to  have  assumed  the  risks  of 
the  employment.  He  must  exercise  care 
himself  in  going  between  moving  cars 
to  make  couplings." 

The  opinion  at  the  first  hearing, 
which  was  thus  reversed,  was  written 
by  McGrath,  J.,  who  also  composed  an 
elaborate  dissenting  opinion  after  the 
second  hearing.  Some  extracts  from 
the  latter  may,  with  advantage,  be 
given  to  indicate  the  arguments  adduced 
to  support  the  view  which  was  finally 
rejected.  The  learned  judge  said:  "The 
duty  of  inspecting  the  car  itself,  and 
that  of  the  inspection  of  its  condition 
with  its  load  upon  it,  have  a  common 
origin.  Both  spring  from  the  duty  of 
protection  which  the  master  owes  to 
the  servant.  There  is  no  ground  for 
saying  that  one  of  these  duties  may  be 
delegated  so  as  to  relieve  the  master 
from  all  liability,  and  that  the  other 
may  not;  nor  is  there  reason  in  saying 
that  the  person  who  inspects  the  car 
itself,  its  appliances  and  instrumen- 
talities, with  reference  to  the  safety 
of  those  engaged  in  its  transportation, 
is  not  a  fellow  servant,  while  he  who 


inspects  the  loaded  car  for  a  like  pur- 
pose, and  to  see  whether  it  affords 
proper  facilities  for  the  performance  of 
the  duties  which  must  necessarily  be 
performed  in  its  transportation,  is  a 
fellow  servant.  In  the  present  case  both 
duties  were  delegated  to  the  same  per- 
son, both  are  performed  with  reference 
to  the  same  end,  and  the  person  to 
whom  delegated  must  be  held,  in  the 
performance  of  each,  to  occupy  the  same 
relation  to  plaintiff  and  defendant.  It 
certainly  cannot  be  said  that,  with  ref- 
erence to  stationed  machinery,  belting, 
shafting,  and  gearing,  the  master  must, 
at  his  peril,  provide  the  necessary 
guards  and  coverings,  and  arrange  the 
surroundings  so  as  to  render  the  place 
reasonably  safe,  yet,  as  to  a  train  of 
cars,  between  which  a  brakeman  is  re- 
quired in  the  ordinary  discharge  of  his 
duties  to  go  while  one  section  is  being 
driven  against  a  standing  section  or  car, 
so  loaded  as  to  render  the  position  of 
the  brakeman  one  of  greatly  increased 
hazard  to  life  or  limb,  the  master  may, 
in  case  of  injury,  escape  liability.  The 
employment  is,  at  best,  a  dangerous  one. 
It  is  as  essential  to  the  protection  of 
the  brakeman  that  these  spaces  be  kept 
clear  as  that  the  spaces  be  provided. 
This  danger  can  be  guarded  against.  As 
is  said  by  Mr.  Justice  Long,  in  Palmer 
V.  Michigan  G.  R.  Co.  (1891)  87  Mich. 
290,  49  N.  W.  613:  'In  all  cases  where 
the  danger  can  be  readily  guarded 
against,  the  employer  is  in  duty  bound 
to  protect  the  employee  at  his  peril.  ' " 

Where  a  hand  car,  as  originally  fur- 
nished, is  in  proper  condition  for  use, 
an  accident  happening  afterwards  be- 
cause of  its  defective  condition  must  be 
due  to  the  negligence  of  the  workman 
using  the  car,  and  these  are  the  fellow 
servants  of  their  foreman.  Reynolds  v. 
KneeVand  (1892)  63  Hun,  283,  17  N.  Y. 
Supp.  895. 

1  }ford  Deutscher  Lloyd  8.  8.  Co.  v. 
Ingelregsten  (1894)  57  N.  J.  L.  400,  51 
Am.  St.  Rep.  604,  31  Atl.  619;  Judson 
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But  this  circumstance  is  not  conclusive  in  the  servant's  favor  under 
the  circumstances  involved  in  the  cases  discussed  in  subtitle  C,  ante 
(see  §  1547,  note  6),  and  is  possibly  not  one  which  is  invariably  of  a 
differentiating  quality  as  in  the  present  instance. 

1552.  [621]  Negligence  in  failing  to  replace  an  unsound  by  a  sound 
appliance,  when  master  not  liable  for.—  The  result  of  the  general  prin- 
ciples discussed  in  §§  1520,  1533,  ante,  is  that  the  master  cannot  be 
held  liable,  vs^here  the  substitution  of  a  sound  for  an  unsound  appli- 
ance is  susceptible  of  being  effected  by  merely  selecting  another  in- 
strumentality from  a  stock  furnished  by  the  master.  In  other  words, 
the  quality  of  the  operation  through  which  the  substitution  is  carried 
out  determines  the  quality  of  the  whole  transaction,  as  being  the  dis- 
charge of  the  functions  of  a  mere  servant.^ 


V.  Olean  (1889)  116  N.  Y.  655,  22  N.  E. 
555. 

In  Woods  V.  Long  Island  R.  Co. 
(1896)  11  App.  Div.  16,  42  N.  Y.  Supp. 
140,  the  court,  after  citing  several  cases, 
said:  "Tested  by  these  authorities,  I 
think  that  the  controlling  consideration 
in  the  solution  of  the  question  before 
us  must  be  the  method  in  which  the 
operation  and  business  of  the  railroad 
was  conducted.  If  it  were  part  of  the 
duty  of  the  train  hands  to  make  the 
adjustment  of  the  brake  rods,  then  I 
should  say  that  the  car  furnished  in 
this  case  was  not  defective,  and  that  the 
failure  to  properly  adjust  the  rod  was 
the  negligence  of  a  fellow  servant  in  the 
conduct  of  the  work.  But  if  the  duty 
of  the  train  hands  was  only  to  operate 
the  brakes,  and  the  duty  of  adjusting 
them  was  imposed  on  another  depart- 
ment, which  repaired  them  and  con- 
structed or  repaired  the  appliances  of 
the  road  generally,  then  I  should  say 
that  the  car,  as  furnished,  was  a  defect- 
ive appliance.  If  it  was  the  course  of 
business  that  the  car  should  be  fur- 
nished with  brakes  in  condition  for  use 
by  the  train  hands,  I  cannot  see  why 
the  improper  adjustment  of  the  parts 
would  not  make  the  appliance  defective 
in  the  same  sense  and  to  the  same  extent 
as  if  some  part  of  the  appliance  was  de- 
fective in  character,  or  was  wanting.  In 
the  case  before  us  the  evidence  as  to 
the  operation  of  the  railroad  in  these 
respects  is  meager.  But  there  was  no 
evidence  given  on  the  trial,  nor  was 
there  any  claim  made  on  the  argument 
that  the  train  hands  had  any  duty  with 


regard  to  the  adjustment  of  the  brake 
rods.  The  rules  of  the  company  would 
seem  to  negative  such  a  claim,  for  the 
rules  require  the  conductors  to  report 
at  their  trains  and  inspect  the  signals 
and  brakes,  to  see  that  they  are  in 
proper  order,  but  no  duty  is  devolved 
upon  them  of  remedying  any  defects.  It 
further  appears  that  it  is  the  duty  of 
the  inspectors  in  the  yards  to  inspect 
these  appliances,  and  to  see  that  they 
are  repaired  or  put  in  proper  order. 
We  are  therefore  of  the  opinion  that  the 
character  of  the  car,  as  an  appliance, 
must  be  determined  as  of  the  time  when 
it  was  furnished  to  the  train  hands,  and 
that  any  failure  on  the  part  of  mechan- 
ics or  employees  up  to  that  time  must 
be  deemed  neglect  in  the  master's  duty 
of  furnishing  a  safe  appliance,  and  not 
as  that  of  a  fellow  servant  in  the  con- 
duct of  the  work." 

The  improper  adjustment  of  a  brake 
rod  constitutes  a  defective  appliance 
and  not  a  mere  neglect  or  failure  in  de- 
tail, within  the  rule  relating  to  the 
liability  of  the  master  for  defects  in 
appliances,  where  it  was  the  duty  of  in- 
spectors to  make  the  adjustment,  and 
not  the  duty  of  the  train  employees. 
Woods  V.  Long  Island  R.  Co.  ( 1896 )  11 
App.  Div.  16,  42  N.  Y.  Supp.  140. 

See  also  Daley  v.  Boston  d  A.  R.  Co. 
(1888)  147  Mass.  101,  16  N.  E.  690, 
cited  in  §  1500,  ante. 

1 A  master  employing  a  servant  to 
keep  tools  in  repair  or  replace  them 
with  others  is  not  liable  for  injury  to  a 
coservant  through  using  a  tool  after  it 
had  become  dull  on  account  of  the  neg- 
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leet  of  the  servant  to  replace  it  with 
another.  Webber  v.  Piper  (1888)  109 
N.  Y.  496,  17  N.  E.  216.  The  court 
said:  "The  master's  duty  was  per- 
formed when  he  furnished  suitable  saws 
and  the  means  and  conveniences  for 
keeping  them  sharp  and  properly  set. 
The  saw,  though  dull,  was  not  defective 
in  any  legal  sense,  and  the  negligence, 
if  any,  was  that  of  Myers,  whose  duty 
in  sharpening  and  setting  the  saws  was 
that  of  a  fellow  servant.  A  contrary 
rule  might  carry  us  to  the  extent  of  say- 
ing that,  where  the  master  furnished 
sufficient  and  adequate  machinery, 
.  .  .  but  its  running  became  danger- 
ous to  the  operative,  unless  well  oiled, 
he  was  liable  for  the  neglect  or  omission 
of  that  servant.  There  are  many  mat- 
ters of  detail  in  the  management  of  safe 
and  adequate  machinery,  which  must  be 
intrusted  to  the  operatives,  and  as  to 
which  the  master  owes  no  duty  except 
the  employment  of  competent  workmen, 
and  we  deem  this  a  case  of  that  charac- 
ter. The  line  of  division  between  the 
duty  of  the  master  to  furnish  and  main- 
tain safe  and  adequate  machinery  and 
that  of  the  operative  to  manage  and 
handle  it  with  prudence  and  care,  is 
difficult  to  define  by  any  general  descrip- 
tion, but  it  is  quite  obvious  when  each 
case,  as  it  arises,  comes  under  consider- 
ation. In  the  one  before  us  the  neglect, 
if  any,  was  in  a  detail  of  the  manage- 
ment of  the  machinery.  A  master  build- 
er might  furnish  proper  tools  to  his 
workmen,  but  it  would  not  be  his  duty 
to  sharpen  every  chisel  as  it  became 
dull,  or  set  every  saw  when  that  need 
arose.  The  appellant  relies  upon  the 
case  of  Kain  v.  Srwith  (1882)  89  N.  Y. 
375.  If,  in  that  case,  the  master  had 
furnished  another  jigger,  perfect  in  all 
respects,  and  safe  and  adequate  for  use, 
and  the  neglect  had  been  that  the  fore- 
man used  the  old  one  which  had  become 
unsafe,  when  he  might  have  used  the 
new  one,  a  very  different  case  would 
have  been  presented.  Here  the  master 
supplied  saws  enough  and  the  means  of 
sharpening  and  resetting,  and  if  the 
servants  neglected  to  avail  themselves  of 
the  means  of  safety  provided,  the  mas- 
ter was  not  in  fault,  for  the  saw  was 
not  defective,  but  merely  dull  from  use. 
Its  ordinary  efficiency  was  impaired,  but 
it  had  not  thereby  become  a  defective 
or  dangerous  machine." 

In  Cregan  v.  Marston   (1891)   126  N. 
Y.  568,  22  Am.  St.  Rep.  854,  27  N.  E. 


952,  reversing  (1890)  32  N.  Y.  S.  R. 
913,  10  N.  Y.  Supp.  681,  it  was  held 
that  a  master  was  not  liable  for  the 
failure  of  an  engineer  in  charge  of  hoist- 
ing machinery,  to  replace  old  ropes  with 
new  ones  out  of  a  stock  which  was  kept 
on  hand. 

An  employer  is  not  liable  for  an  in- 
jury sustained  by  an  employee  while 
working  near  a  derrick  managed  by  a 
fellow  servant,  because  of  the  breaking 
of  a  rope,  where  a  new  rope  was  there, 
ready  for  use  if  the  workmen  chose  to 
use  it,  and  also  a  tackle  which  could 
have  been  used  instead  of  the  single 
rope,  if  desired.  McKinnon  v.  Norcrosb 
(1889)  148  Mass.  533,  3  L.R.A.  320, 
20  N.  E.  183.  The  court  said:  "Prop- 
erly to  use  pulleys,  blocks,  ropes,  and 
other  ordinary  tools  and  appliances 
which  have  been  furnished  by  a  master 
to  the  workmen  employed  upon  a  der- 
rick is  a  part  of  the  duty  of  the  work- 
men. It  is  incidental  to  the  manage- 
ment and  use  of  the  derrick."  To  the 
same  effect,  The  Fulton  (1906)  143  Fed. 
591;  Ooniway  v.  "New  York  C.  d  B.  R. 
R.  Co.  (1895)  13  Misc.  53,  34  N.  Y. 
Supp.  113,  reversing  (1890)  11  Misc. 
641,  32  N.  Y.  Supp.  921;  Daley  v.  Bos- 
ton £  A.  R.  Co.  (1888)  147  Mass.  101, 
16  N.  E.  690;  Johnson  v.  Boston  Tow- 
Boat  Co.  (1883)  135  Mass.  209,  46  Am. 
Rep.  458,  in  all  of  which  a  sufficient 
stock  of  rope  was  kept  on  hand  by  the 
master,  and  a  new  one  might  have  been 
obtained  at  any  time.  In  the  last-men- 
tioned of  these  cases  Colt,  J.,  thus  un- 
dertakes to  reconcile  the  decision  with 
the  doctrine  laid  down  in  Ford  v.  Fitch- 
burg  R.  Go.  (1872)  110  Mass.  240,  14 
Am.  Rep.  598:  "It  was  incidental  to 
the  use  of  the  apparatus, — a  part  of  its 
contemplated  use, — that  the  rope  should 
be  occasionally  renewed;  and  when  the 
defendant  had  furnished  the  means  for 
that  renewal,  and  employed  Moore  to 
make  the  renewal  whenever  needed,  it 
employed  him  as  a  servant,  and  not  as 
an  agent  or  deputy.  When  a  master  has 
furnished  suitable  structures,  means, 
and  appliances  for  the  prosecution  of 
a  business,  all  persons  employed  by  him 
in  carrying  on  the  business  by  use  of 
the  means  furnished,  including  those 
who  use  the  means  directly  in  the  prose- 
cution of  the  business,  those  who  main- 
tain them  in  a  condition  to  be  used,  and 
those  who  adapt  them  to  use  by  new 
appliances  and  adaptations  incidental 
to  their  use,  are  fellow  servants  in  the 
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1553.  [622]  All  employees  engaged  in  repairing  regarded  as  coserv- 
ants  of  each  other. —  In  the  cases  so  far  reviewed,  the  injured  servant 
himself  had  nothing  to  do  with  the  work  of  repairing.  Another  prin- 
ciple equally  fatal  to  an  injured  servant's  right  to  maintain  the  ac- 
tion comes  into  play  where  both  he  and  the  delinquent  coservants  were 
engaged  in  the  work  of  repairing.  Under  such  circumstances  it  is 
held  that,  being  engaged  in  the  same  kind  of  work,  they  assume  the 
risks  of  one  another's  negligence.* 


general  employment  and  business.  One 
employed  in  the  care,  supervision,  and 
keeping  in  ordinary  repair  of  tlie  means 
and  appliances  used  in  a.  business  is  en- 
gaged in  the  common  service." 

An  employer  is  not  liable  for  an  in- 
jury to  an  employee,  as  for  failure  to 
furnish  safe  tools  and  appliances,  be- 
cause the  bar  used  when  one  of  the  em- 
ployees was  injured  was  more  liable  to 
turn  than  that  generally  used,  where 
the  accident  was  due  to  the  use  of  it 
without  blocks,  which  were  available  at 
any  time.  Hathaicay  v.  Illinois  C.  R. 
Co.   (.1894)   92  Iowa,  337,  60  N.  W.  651. 

There  can  be  no  recovery  where  a  fel- 
low servant  selected  a  defective  wheel 
for  the  purpose  of  replacing  one  which 
formed  part  of  an  appliance  for  convey- 
ing loads  along  an  overhead  wire.  Byrne 
V.  Eastmans  Co.  (1898)  27  App.  Div. 
270,  50  N.  Y.  Supp.  457. 

The  failure  of  an  engineer,  who  by 
the  rules  of  the  company  is  required 
to  keep  his  engine,  including  the  head 
lamp,  in  order,  to  replace  a  short  wick 
by  one  of  suitable  length  from  a  sup- 
ply furnished  by  the  company  at  a  con- 
venient place,  is  not  negligence  which  is 
imputable  to  the  master.  Simpson  v. 
Central  Vermont  R.  Co.  (1896)  5  App. 
Div.  614,  39  N.  Y.  Supp.  464. 

A  master  is  not  liable  for  the  fail- 
ure to  replace  boards  on  a  scaffold  with 
plank  furnished  by  the  master.  Lock- 
wood  T.  Tennant  (1904)  137  Mich.  305, 
100  N.  W.  562. 

In  Furstenberg  v.  North  German 
Lloyd  (1910)  80  N.  J.  L.  519,  77  Atl. 
1087,  it  was  held  that  the  master  was 
not  liable  for  injuries  caused  by  the 
breaking  of  a  sling  used  to  unload  a 
vessel,  where  there  were  other  slings 
provided,  and  it  was  the  servant's  duty 
to   discard   the   sling  whenever   it  was 

advisable.  ,    ,     i,    y-, 

1  In  Murphy  v.  Boston  *  A.  R.  Co. 
(1882)   88  N.  Y.  146,  42  Am.  Rep.  240, 


it  was  held  that  a  railway  company  was 
not  liable  for  the  death  of  a  mechanic 
in  its  repair  shop,  where  the  cause  of 
the  disaster  was  the  explosion  of  a 
boiler,  due  to  the  negligent  failure  of 
his  coemployees  at  the  last  stage  of  the 
repairs  to  discover  and  repair  defects  in 
the  boiler  which  had  been  overlooked  at 
a  previous  stage  of  the  repairs  by  other 
employees.  The  court  said:  "We  think 
this  case  is  not  within  the  principle 
which  holds  the  master  responsible  for 
unsafe  machinery  furnished  for  the  use 
of  the  servant.  The  ease  of  Fuller  v. 
Jewett  (1880)  80  N.  Y.  46,  36  Am.  Rep. 
575,  is  a  distinct  authority  for  the  prop- 
osition that,  if  this  locomotive  had  been 
sent  out  from  the  shop,  and  afterwards 
exploded  while  in  use  on  the  defendant's 
road,  injuring  the  engineer  or  other 
servants  of  the  defendant,  the  company 
would  have  been  responsible.  The  neg- 
ligence of  the  boiler  makers  in  the  case 
supposed  would  be  regarded  as  the  neg- 
ligence of  the  master.  The  risk  of  the 
negligence  of  the  repairers  and  machin- 
ists would  not  be  considered  one  of  the 
risks  which  a  servant  in  whose  hands 
the  machine  was  subsequently  placed 
for  use  had  assumed.  The  placing  of 
the  locomotive  on  the  road  for  use  would 
be  an  assurance  that  it  was  fit  and  safe ; 
and  an  engineer  or  other  servant  em- 
ployed on  the  train  could  not  be  sup- 
posed to  have  known  the  condition  of 
the  locomotive,  or  whether  the  meii  em- 
ployed to  make  repairs  were  competent, 
or  the  manner  in  which  the  work  had 
been  done.  In  this  case  Murphj  was 
not,  we  think,  a  servant,  in  whose  hands 
the  locomotive  was  placed  by  the  defend- 
ant for  use,  within  the  principle  of  Ful- 
ler v.  Jewett,  and  like  cases.  The  loco- 
motive WKjj  sent  to  the  repair  shop  in 
order  that  it  might  be  made  fit  for  use. 
The  mechanics  in  the  repair  shop,  in- 
cluding the  intestate,  were  employed 
for  the  purpose  of  repairing  defective 
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This  principle,  however,  is  held  not  to  be  controlling  in  a  case  where 
a  brakeman  who  is  required  by  a  rule  to  inspect  the  brakes  of  his 
train  at  every  station  where  the  train  stops  is  injured  by  the  negli- 


locomotives.  The  intestate  and  his  co- 
laborers  in  the  shop  were  engaged  in 
the  same  department  of  service,  worked 
under  the  same  control,  and  in  the  case 
in  question  the  boiler  makers  and  the 
other  mechanics  were  employed  to  effect 
the  same  object,  viz.,  the  reparation  of 
the  'Sacramento.'  It  is  true  that  the 
work  was  done  in  successive  stages,  and 
different  parts  of  the  work  were  in- 
trusted to  different  persons.  The  refit- 
ting of  the  valve  and  its  adjustment  to 
the  required  pressure  were  the  last 
things  to  be  done.  This  work  was,  how- 
ever, as  necessary  in  fitting  the  locomo- 
tive for  use  as  the  work  of  the  boiler 
makers  or  machinists.  The  intestate 
had  an  opportunity  to  inform  himself 
of  the  competency  of  his  eoservants  in 
the  shop.  He  doubtless  supposed  that 
the  boiler  makers  had  performed  their 
duty;  unfortunately,  they  had  neglected 
it.  But  we  think  the  risk  of  their  neg- 
ligence was  one  of  the  risks  he  assumed, 
as  incident  to  his  employment  in  the 
common  service.  It  would  be  too  close 
a  construction  to  hold  that  the  repairs 
were  completed  when  his  work  com- 
menced, and  that  the  setting  of  the  valve 
was  an  independent  and  disconnected 
service  in  respect  to  a  machine  put  into 
his  hands  by  the  company  for  use.  This 
claim  of  the  plaintiff's  counsel  would 
make  the  master  responsible  to  each  suc- 
cessive employee  engaged  on  the  repairs 
for  any  negligence  of  a  coemployee 
whose  work  was  prior  in  point  of  time, 
although  done  in  effecting  the  common 
purpose  in  which  all  were  engaged. 
This  would,  we  think,  be  extending  the 
liability  of  the  master  further  than  is 
warranted  by  the  adjudged  cases." 

To  the  same  effect  are  the  following 
cases : 

A  servant  in  a  shop  who  has  repaired 
a  chain  used  in  raising  locomotive  driv- 
ing wheels,  and  another  servant  who,  in 
so  using  the  chain,  is  injured  by  its 
breaking  at  the  link  which  had  been  re- 
paired, are  fellow  servants.  Rogers 
LocO'jivotive  &  Maoh,.  Works  v.  Hand 
(1888)   50  N.  J.  L.  464,  14  Atl.  766. 

Plaintiff's  intestate,  a  timekeeper  at 
defendant's  paper  mill,  was  killed  by 
the  bursting  of  a  tee  in  a  steam  pipe. 


occasioned  by  the  action  of  the  superin- 
tendent of  the  mill  in  opening  a,  valve- 
while  testing  some  new  steam  pipes> 
The  superintendent  was  a  millwright 
and  had  general  charge  of  defendant's 
machinery.  Held,  that  the  act  of  the- 
superintendent  in  opening  the  valve  was, 
as  matter  of  law,  the  act  of  a,  coservant, 
and  not  of  the  defendant.  Meeker  v. 
0.  R.  Remington  &  Son  Co.  (1900)  53 
App.  Div.  592,  65  N.  Y.  Supp.  1116 
(injuries  inflicted  while  the  work  of 
inspection  is  in  progress  were  distin- 
guished from  those  due  to  conditions  re- 
sulting from  a  faulty  inspection ) . 

The  wife  of  a  section  man  cannot  re- 
cover from  a  railroad  company  for  the 
death  of  her  husband,  who  was  swept 
from  defendant's  tracks  into  a  river  by 
a  landslide,  where  the  slide  was  caused 
by  the  failure  of  the  crew,  of  which  her 
husband  was  a  member,  to  properly 
drain  a  bluff  overhanging  the  track, 
where  such  duty  was  imposed  on  them 
by  the  rules  of  the  company,  as  such 
failure  is  the  negligence  of  fellow  serv- 
ants. Slavens  v.  Worthern  P.  R.  Co. 
(1899)    38  C.  C.  A.  151,  97  Fed.  255. 

That  all  servants  engaged  in  repair- 
ing a  railroad  track  are  in  a  common 
employment,  see  also  Wellman  v.  Ore- 
gon Short  Line  d  U.  2V.  R.  Co.  (1892) 
21  Or.  530,  28  Pac.  625. 

A  foreman  of  a  gang  of  car  repairers 
in  assisting  in  malting  repairs  acts  as 
their  fellow  servant.  Eoltz  v.  Great 
Northern  R.  Go.  (1897)  69  Minn.  524, 
72  N.  W.  805. 

See  also  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Meyers  (1896)  22  C.  C.  A.  268,  46  U.  S. 
App.  226,  76  Fed.  443,  the  effect  of 
which  is  stated  in  §  1540,  note  1,  subd. 
(a),  ante. 

A  switchman  employed  to  shift  cara 
in  a  railroad  yard  according  to  direc- 
tions upon  a  card  furnished  him  by  the 
yard  despatcher,  whose  duty  it  was  to 
order  sent  to  the  repair  shop  all  cars 
marked  as  out  of  repair  by  the  car  in- 
spector, is  a  fellow  servant  of  such  in- 
spector. Gibson  v.  Northern  C.  R.  Go. 
(1880)   22  Hun,  289. 

An  engineer  engaged  in  repairing  the 
machinery  upon  a  coal  dock  is  a  fellow 
servant  with  a  laborer  at  work  repair- 
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gence  of  one  of  the  regular  inspectors  at  a  terminal  point.  For  rea- 
sons explained  in  the  note  below,  it  is  considered  that,  by  reason  of  the 
difference  between  the  duty  of  inspection  resting  on  the  trainmen,  and 
that  imposed  on  the  car  inspectors,  the  two  classes  are  not  fellow  serv- 
ants within  the  doctrine  which  exempts  the  master  from  liability.^ 


ing  a  chute  connected  with  such  dock. 
Porter  v.  Silver  Greek  &  M.  Goal  Go. 
(1893)  84  Wis.  418,  54  N.  W.  1019 
(sudden  starting  of  engine  drew  a  cable 
taut,  so  that  it  caught  plaintiff),  Dis- 
tinguishing LuebJce  v.  Ghicago,  M.  £  St. 
P.  R.  Go.  (1883)  59  Wis.  127,  48  Am. 
Rep.  483,  17  N.  W.  870. 

See  also  §  1423,  note  1,  subd.  (m), 
ante. 

2  In  Eaton  v.  ^ew  York  C.  &  H.  R.  R. 
Co.  (1900)  163  N.  Y.  391,  79  Am.  St. 
Rep.  600,  57  N.  E.  609,  reversing  14 
App.  Div.  20,  43  N.  Y.  Supp.  666,  the 
court  argued  thus:  "We  may  concede 
that  the  question  whether  a  faulty  act 
or  omission  complained  of  is  negligence 
in  the  discharge  of  the  duty  of  the 
master,  as  such,  or  is  in  a  detail  of 
the  work,  may  depend  on  the  manner 
in  which  the  work  is  carried  on.  We 
may  also  assume,  for  the  argument, 
that  it  was  within  the  power  of  the  de- 
fendant to  have  so  conducted  its  busi- 
ness as  to  have  made  its  trainmen  both 
brakemen  and  car  inspectors;  but  the 
question  remains  whether  it  did  so  in 
this  case,  and  whether  such  is  the  effect 
and  object  of  the  rule  promulgated.  The 
question  is  not  without  interest  to  the 
defendant  in  other  cases  than  that  be- 
fore us.  If  the  same  servant  is  to  dis- 
charge the  duties  of  separate  positions, 
he  must  have  the  necessary  qualification 


for  each,  to  be  a  competent  fellow  serv- 
ant. If  a  brakeman  is  to  act  as  car  in- 
spector, he  must  have  the  expert  skill 
and  knowledge  which  a  jury  might  find 
was  necessary  to  discharge  the  duties  of 
the  latter  position,  and  the  defendant 
might  find  itself  very  much  circum- 
scribed in  its  appointment  of  trainmen. 
We  think  it  quite  plain  that  the  defend- 
ant never  intended  to  blend,  nor  has 
blended,  the  two  distinct  positions  of 
brakeman  and  inspector.  It  appears 
that,  as  a  matter  of  fact,  it  has  assumed 
to  inspect  cars  at  its  terminus  by  serv- 
ants especially  designated  for  that  pur- 
pose. The  rule  promulgated  by  the  com- 
pany must  have  a  reasonable  construc- 
tion. It  imposed  on  the  trainmen  the 
obligation  of  examination  of  the  appli- 
ances which  their  service  compelled 
them  to  use,  both  for  their  own  pro- 
tection and  the  protection  of  the  prop- 
erty of  the  master  and  the  persons  of 
their  fellow  servants.  The  examination, 
however,  was  not  necessarily  to  be  that 
of  an  expert  inspector,  but  such  as 
the  ordinary  knowledge  of  brakemen 
and  the  time  allowed  for  the  purpose, 
consistent  with  their  other  duties,  would 
enable  them  to  make."  And  see  Newton 
V.  New  York  G.  &  ff.  R.  R.  Go.  (1906) 
96  App.  Div.  81,  89  N.  Y.  Supp.  23, 
affirmed  in  (1906)  183  N.  Y.  556,  76 
N.  E.  1102. 


CHAPTEK  LXVL 

LIABILITY  OF  THE  MASTER  CONSIDERED  WITH  REFERENCE  TO  THE 
QUESTION  WHETHER  THE  INJURED  PERSON  WAS  A  SERVANT  IN 
RESPECT  TO  THE  WORK  IN  HAND. 

1554.  Introductory. 

A.  Liability  as  dependent  upon  the  temporaet  suspension  oe  intermission 

OF   THE   RELATION   OP   MASTEB  AND   SERVANT. 

1555.  Servants  carried  on  vehicles  belonging  to  their  employer. 

o-  Servants  traveling  in  the  performance  of  their  contract  as- 
sume known  risks. 

6.  Negligence  of  coservants  operating  the  vehicles;  when  deemed 
to  be  a  risk  assumed. 

c.  Rationale  of  these  cases. 

d.  Assumption  of  the  risk  of  the  negligence  of  servants  not  oper- 

ating trains. 

e.  When    servants    traveling    on    their    employers'    vehicles    are 

deemed  to  be  passengers. 
/.  Master's  obligations  enure  to  benefit  of  servant  traveling  in 
course  of  his  employment. 

1556.  Servants  in  various  other  situations. 

1557.  Temporary   intermission   of   relation   of   master   and   servant   never 

produced  by  the  servant's  neglect  of  his  duties. 

B.  Liability  as  dependent  upon  the  question  whether  the  act  from  which 

THE   INJURY   RESULTED   WAS    OR  WAS    NOT  AUTHORIZED. 

1558.  Presence  of  servant  at  the  place  where  the  accident  occurred. 

a.  Circumstances  under  which  recovery  has  been  allowed. 
6.  Circumstances  under  which   recovery  has  been   denied. 
o.  Right  of  recovery  considered  with  reference  to  the  culpable  or ' 
nonculpable  quality  of  the  servant's  conduct. 

1559.  Servant's  use  of  the  given  instrumentality. 

1560.  Servant's  use  of  the  given  instrumentality  in  a  certain  manner. 

1561.  Servant's  unauthorized  performance  of  certain  work;  generally. 

1562.  Right  of  action  where  the  injured  person  was  not  in  the  service  of 

the  defendant  for  any  purpose. 

1563.  Volunteers  subject  to  same  burdens  as  servants. 

1564.  Persons  not  deemed  to  be  subject  to  the  disabilities  of  volunteers. 

1565.  Right  of  action  where  servants  undertake  new  duties. 

1566.  Same  subject  continued. 
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1567.  Performance  of  unauthorized  duties,  considered  as  being  indicative 

of  negligence. 

1568.  Minority  as  an  element. 

The  decisions  by  which  the  meaning  of  the  phrase,  "in  the  course 
of  his  employment,"  as  used  in  the  English  -workmen's  compensation 
acts,  is  construed,  may  usefully  be  compared  with  those  cited  in  this 
chapter.    See  §  1806,  post. 

Other  decisions  bearing  upon  the  same  subject  will  be  found  in 
the  chapter  in  which  the  Wisconsin  statutes  are  reviewed.  See  §  1798, 
note  8,  and  §  1800,  post. 

1554.  [623]  Introductory.— The  extent  of  the  defendant's  liability 
often  turns  upon  the  answer  to  the  question  whether  the  injured  per- 
son was  acting,  at  the  time  when  his  injury  was  received,  in  the  ca- 
pacity of  a  servant,  and  was  therefore  entitled  to  the  rights  and  subject 
to  the  disabilities  which  the  law  infers  when  the  existence  of  a  con- 
tract of  employment  is  established.  Unless  this  question  is  answered 
in  the  affirmative,  it  is  manifest  that,  on  the  one  hand,  he  cannot  hold 
his  master  liable  for  the  nonperformance  of  the  various  obligations 
which  are  treated  as  implied  incidents  of  the  contract,  and  that,  on 
the  other  hand,  the  defense  of  assumption  of  risks,  at  all  events  in  so 
far  as  it  rests  upon  the  theory  of  a  hypothetical  agreement,  is  not 
available  to  the  master.  The  latter  result  involves  the  important 
corollary  that,  under  the  circumstances  supposed,  a  plaintiff  will  be 
able  to  recover  for  the  negligence  of  another  workman  to  whom  he 
bears  a  relation  which  would  have  admittedly  let  in  the  defense  of 
common  employment  if  he  had  been  injured  while  actively  engaged 
in  the  performance  of  his  duties.^  See  also  cases  cited  in  §  1555, 
subsecs.  b,  c,  d,  and  §  1563,  post. 

An  analysis  of  the  cases  which  deal  with  the  question  whether  the 
injured  person  was  a  servant  acting  in  the  course  of  his  employment 

1  ButcMnson  v.  York,  N.  &  B.  B.  Co.  some  way  connected  with  such  service, 

(1850)    5  Exch.  343,  19  L.  J.  Exch.  N.  the  company  is  liable  for  the  negligence 

S.  296,  14  Jur.  837.  of  its  employees."     State  use  of  Ahell 

In   order   that  this   defense   may   be  v.  Western  Maryland  R.  Co.  (1884)   63 

available,  the  accident  must  have  "hap-  Md.  433. 

pened  whilst  the  servant  was  employed        A    fireman   excused    by    his    superior 

about    his    master's   business."      Archi-  from  immediate  duty  for  a  short  time, 

bald,  J.,  in  Lovell  v.  Howell   (1876)   L.  or  until  he  is  needed  about  his  business 

R.  1  C.  P.  Div.  161,  169.  as  fireman,  is,  while  crossing  the  tracks 

"In   whatever   else   they   may   differ,  at    a    public    crossing,    entitled   to   the 

these  cases  all  agree  upon  one  principle,  rights  of  a  member  of  the  public.    Davis 

and  that  is,  that  if  the  plaintiff'  is  not,  v.  Atlanta  £  C.  Air  Line  B.  Co.  (1902) 

at  the  time  of  the  accident,  engaged  in  63  S.  C.   370,  41  S.  E.  468. 
the  actual  service  of  the  company,  or  in 
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shows  that,  broadly  speaking,  they  may  be  divided  into  two  classes. 
In  one  of  these  the  controlling  issue  presented  for  determination  is 
simply  whether  the  relation  of  master  and  servant  was  or  was  not 
suspended  or  intermitted  at  the  time  when  the  injury  was  received. 
In  the  other  the  essential  consideration  upon  which  the  right  of  action 
hinges  is  that  the  injured  person  was  or  was  not  authorized  to  be  in 
that  particular  position  which  he  was  occupying  at  the  time  of  the 
accident,  or  to  engage  in  that  particular  work  which  he  was  then 
doing.    These  two  clas.ses  will  be  considered  in  separate  subtitles. 

It  should  be  remarked  with  respect  to  the  latter  class,  that  it  has 
been  deemed  advisable,  for  convenience'  sake,  to  analyze  in  the  pres- 
ent chapter  certain  cases  involving  facts  which,  in  a  strictly  logical 
point  of  view,  indicates  that  they  should  rather  be  reviewed  in  that 
part  of  the  first  volume  of  this  treatise  in  which  the  general  question 
of  the  existence  of  the  relation  of  master  and  servant  is  dealt  with; 
the  cases,  namely,  in  which  the  injured  person  was  one  who  had,  with- 
out authority,  undertaken  to  do  work  for  the  benefit  of  a  person  to- 
whom  he  was  a  stranger.  See  §§  1562,  1563,  post.  The  inclusion  of 
these  cases  in  the  present  chapter  is  reasonably  justified  by  the  con- 
sideration that  they  illustrate  the  limits  of  an  employer's  liability  in 
one  particular  direction,  and  that  the  rights  of  action  possessed  by 
persons  injured  under  the  circumstances  adverted  to  have  been  dis- 
cussed almost  entirely  with  reference  to  the  points  of  similarity  or 
difference  between  their  position  and  that  of  servants. 

It  would  seem  that,  on  the  whole,  the  evidential  conditions  which 
must  be  established  in  order  to  enable  the  injured  person  to  claim 
the  privileges  of  a  servant  ought  to  be  identical  with  those  which,  if 
they  are  shown  to  have  existed,  will  prevent  him  from  recovering^ 
where  the  proximate  cause  of  the  accident  was  the  negligence  of  a 
coservant.  In  at  least  one  case  this  theoretic  identity  has  been  recog- 
nized in  the  argument  of  the  court.*  But  a  collation  of  the  cases 
cited  in  the  following  sections  indicates  that  it  has  not  always  been. 

8  In  Ewald  v.  Chicago  &  N.  W.  R.  Go.  its  own  act  or  primary  negligence,  its- 
(1888)  70  Wis.  427,  5  Am.  St.  Rep.  178,  liability  to  respond  in  damages  is  abso- 
36  N.  W.  12,  the  court,  in  speaking  of  lute  and  unquestionable;  but  if  the 
the  pathway  on  which  the  servant  re-  plaintiff  has  this  benefit  or  advantage 
ceived  his  injury,  said :  "There  was,  by  by  reason  of  his  relation  to  the  company, 
virtue  of  the  same  contract,  a  corre-  as  an  employee^  he  must  also  suffer  the 
sponding  duty  of  the  company  to  keep  disadvantage,  if  it  be  such,  of  being  rem- 
that  passageway  open  for  the  plaintiff,  ediless  against  the  company,  if  his  in- 
fer he  had  a  right  to  be  there  as  an  em-  jury  in  that  relation  was  caused  by  the 
ployee  of  the  company  working  in  the  negligence  of  his  coemployees  or  fellow- 
roundhouse.  If  the  company  violated  servants." 
that  duty,  to  the  plaintiff's  injury,  by 
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iborne  in  mind  by  tlie  courts,  and  that  the  drift  of  judicial  opinion 
ias  been  rather  in  the  direction  of  giving  the  evidence  a  construction 
unfavorable  to  the  servant. 

A.  Liability  as  dependent  upon  the  tbmpoeaet  suspension  oe 

INTERMISSION  OF  THE  RELATION  OF  MASTER  AND  SERVANT. 

1555.  [624]  Servants  carried  on  vehicles  belonging  to  their  em- 
ployer.— a.  Servants  traveling  in  the  •performance  of  their  contract 
assume  hnown  risTcs. — A  servant  who,  at  the  time  of  the  accident  in 
suit,  was  being  transported  on  a  railway  car  or  other  vehicle  furnished 
for  the  purpose  of  facilitating  the  performance  of  his  work,  is  deemed 
■to  have  been  injured  in  the  course  of  his  employment,  and  therefore 
cannot  recover  if  the  injury  was  the  result  of  a  risk  known  to  and 
appreciated  by  him.     See,  generally,  chapter  l.,  ante} 

h.  Negligence  of  coservants  operating  the  vehicles;  when  deemed 
to  he  a  risk  assumed. — The  general  principle  stated  in  the  preceding 
subsection  has  been  exemplified  in  a  large  number  of  cases  in  which 
it  has  been  held  that  the  negligence  of  the  servants  operating  the  ve- 
hicle in  which  the  injured  servant  was  being  transported  was  one  of 
the  risks  assumed  by  him.  Under  such  circumstances,  he  cannot  re- 
cover on  the  theory  that  he  was  in  the  position  of  a  stranger,  as  hav- 
ing ceased,  for  the  time  being,  to  be  actively  employed  in  his  master's 
business. 

Upon  this  ground  it  has  been  held  that  no  action  was  maintainable 
in  a  case  where  a  laundress  was  injured  by  the  negligence  of  the 
driver  of  a  carriage  in  which  she  was  being  carried  to  her  place  of 
work ;  ^  or  in  cases  where  servants  who  are  being  carried  on  elevators 
on  the  master's  premises  are  injured  by  the  negligence  of  the  employee 
who  operated  the  hoisting  apparatus.*    But  most  of  the  illustrations 

lln   a  case   where   a  burning  bridge  8mith    (1895)    31  L.R.A.  321,  14  C.  C. 

gave  way  under  a  train,  the  possibility  A.  509,  30  U.  S.  App.  176,  67  Fed.  524. 

of  such  accident  was  held  to  have  been  Section  hands  working  on  the  side  of 

accepted,   as   one  of  the  ordinary  rislts  a   mountain   up   which   a   railroad   ran 

of  his  employment,  by  a  civil  engineer  assumed    the    risks    of    descending    the 

who  knew   there   was   no   watchman  at  mountain  on  a  slide  board,  where  they 

the  bridge,  and  who,  at  the  time  when  had  been  instructed  in  the  use  of  the 

the  injury  was  received,  was  traveling  board,  and  were  familiar  with  the  dan- 

on  duty  for  the  company,  upon  a  pass  gers    attending    it.      Kindellan    v.    Mt. 

e:xempting  the   company   from   liability  Washington  R.  Co.   (1911)   76  N.  H.  54, 

for  injuries  to  person  or  property.    Un-  79  Atl.  691. 

der  such  circumstances,  he  occupied  the  2  McOuirk    v.    Shattuok    ( 1893 )     160 

position  of  an  employee,  and  not  that  of  Mass.  45,  39  Am.  St.  Rep.  454,  35  N.  E. 

a  passenger  upon  the  train  upon  which  110. 

he  was  carried.     Texas  ti  P.  R.  Co.  v.  8  Bartonshill    Coal    Co.    v.    McQuire 
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of  the  doctrine  are  furnished  by  the  decisions  relating  to  railway  serv- 
ants who,  being  engaged  in  the  construction  or  repair  of  the  per- 
manent way  and  its  appurtenances,  or  in  other  duties  along  the  line, 
were  injured  while  traveling  on  a  train  operated  by  other  servants 
of  the  defendant.  The  inability  of  such  employees  to  recover  has  been 
affirmed,  both  where  the  accident  occurred  while  they  were  journeying 
between  two  points  at  which  work  was  to  be  done,*  and  where  it  occur- 
red while  they  were  being  transported  from  the  place  where  they  re- 


(1858)  3  Macq.  H.  L.  Cas.  300.  Lord 
Chelmsford,  in  the  course  of  his  opinion, 
said:  "It  appears  to  me  that  the  de- 
ceased and  Shearer  were  engaged  in 
one  common  operation, — that  of  getting 
coals  from  the  pit.  The  miners  could 
not  perform  their  part  unless  they  were 
lowered  to  their  work,  nor  could  the 
end  of  their  common  labor  be  attained 
unless  the  coal  which  they  got  was 
raised  to  the  pit's  mouth;  and,  of 
course,  at  the  close  of  their  day's  labor 
the  workmen  must  be  lifted  out  of  the 
mine.  Every  person  who  engaged  in 
such  an  employment  must  have  been 
perfectly  aware  that  all  this  was  inci- 
dent to  it,  and  that  the  service  was  nec- 
essarily accompanied  with  the  danger 
that  the  person  intrusted  with  the  ma- 
chinery might  be  occasionally  negligent 
and  fail  in  his  duty.  The  lord  advocate 
put  the  case  of  a  master  undertaking  to 
convey  his  workmen  to  their  place  of 
work  in  the  morning,  and  to  bring  them 
home  in  the  evening,  as  being  similar  to 
the  present  one  of  lowering  the  workmen 
to  their  work,  and  taking  them  up  when 
it  is  over.  And  he  asked  whether  it 
could  be  doubted  that  if  something  were 
deducted  out  of  the  workmen's  wages 
for  their  conveyance  to  and  from  their 
work,  the  master  would  be  liable?  My 
Lords,  in  the  latter  case  supposed,  it 
may  be  very  probable  that  the  master 
would  be  liable  for  damages  to  the  work- 
men by  the  negligence  of  his  servants  in 
the  course  of  the  journey,  because  he  has 
for  this  purpose  converted  himself  into 
a  carrier  for  hire.  And  so,  it  may  be, 
if  the  employer  in  this  case  had  entered 
into  an  express  contract  with  the  min- 
ers to  lower  them  into  and  raise  them 
from  the  mine,  he  might  have  put  oflF 
the  mere  relation  of  master  for  this 
duty,  and  undertaken  that  of  a  con- 
tractor. But  we  are  here  dealing  with 
no  such  special  and  precise  cases,  but 
with  an  engagement  in  a  service  sub- 


ject to  all  the  necessary  incidents  to  it, 
and,  as  essential  to  and  forming  a  part 
of  that  service,  subject  to  the  very  act 
through  the  negligent  performance  of 
which  by  one  of  the  servants  engaged 
in  the  common  work  the  death  has  been 
occasioned." 

Employees  of  a  packing  company,  in 
riding  between  floors  on  a  freight  ele- 
vator in  the  course  of  their  duties,  with 
the  packing  company's  knowledge  and 
consent,  are  not  passengers,  but  are 
subject  to  all  the  obligations  of  em- 
ployees. Indianapolis  Aba-ttoir  Co.  v. 
Neidlincrer  (1910)  174  Ind.  400,  92  N. 
E.  169. 

A  waitress  in  a  hotel  who  has,  ac- 
cording to  custom,  gone  for  a  walk  after 
her  day's  duties  are  done,  is  not,  in 
attempting  to  use  the  elevator  to  re- 
turn to  her  room,  preparatory  to  re- 
suming her  duties  in  the  morning,  a 
passenger  towards  whom  the  hotel  keep- 
er owes  the  duty  of  a  common  carrier. 
Walsh  v.  Cullen  (1908)  235  111.  91,  18 
L.R.A.(N.S.)   911,  85  N.  E.  223. 

See  also  McDonald  v.  Sinvpson-Craio- 
ford  Co.  (1906)  114  App.  Div.  859,  100 
N.  Y.  Supp.  269  (holding  that  a  sales- 
woman in  a  department  store  is  an 
employee  while  ascending  in  the  ele- 
vator to  the  dressing  room  after  the 
work  was  over ) . 

*  See  note  to  Birmingham  R.  Light  & 
P.  Co.  V.  Sawyer,  19  L.R.A.(N.S.)   717. 

An  employee  engaged  at  two  differ- 
ent gas  works  operated  by  a  railway 
company  for  its  own  use,  and  traveling 
over  the  line  in  the  ordinary  course  of 
his  duty  from  one  set  of  works  to  the 
other,  without  paying  fare  and  receiv- 
ing a  specified  sum  for  his  extra  ex- 
penses, travels  as  a  servant,  not  as  a 
passenger.  Bando  v.  London,  C.  &  D. 
R.  Go.  (1867  Q.  B.  D.)  cited  in  2  Wood 
on  Railroads,  p.  1212,  and  in  a  note  to 
L.  R.  2  Q.  B.  439. 

See  also  the  following  cases:     Louis- 
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sided  to  the  plaxse  where  they  worked.*    But  the  operation  of  the  gen- 


ville  d  N.  B.  Oo.  v.  Stuler  (1901)  54 
L.R.A.  696,  48  C.  C.  A.  149,  108  Fed. 
934,    Reversing    (1900)     102    Fed.    421 

(employee  supervising  water  supply  on 
a  division  of  a  railway  was  held  to  be 
the  coservant  of  the  engineer  of  a  de- 
tached engine  on  which,  while  engaged 
in  his  duties,  he  was  traveling  in  accord- 
ance with  the  terms  of  a  pass  which  al- 
lowed him  to  do  so)  ;  Benignia  v.  Pen/n- 
sylvania  B.  Co.  (1900)  197  Pa.  384,  47 
Atl.  359  (track  layer  injured  by  colli- 
sion between  construction  and  freight 
trains)  ;  St.  Louis  d  8.  E.  R.  Go.  v. 
Britz  (1874)  72  111.  256  (shoveler  on 
gravel  train  injured  by  collision  while 
being  conveyed  from  place  of  loading  to 
that  of  unloading)  ;  Heine  v.  Chicago  & 
N.  W.  R.  Co.  (1883)  58  Wis.  525,  17  N. 
W.  420  [laborer  hurt  through  sudden 
starting  of  train  which  was  about  to 
start  for  the  place  of  unloading] ;  Cap- 
per V.  Louisville,  E.  &  St.  L.  R.  Co. 

(1885)  103  Ind.  305,  2  N.  E.  749  (one 
employed  to  do  work  on  the  permanent 
way  of  a  railroad,  whether  for  the  re- 
pair of  tunnels,  relaying  of  ties,  ballast- 
ing the  track,  or  construction  of  tun- 
nels, held  to  be  a  coservant  of  the  serv- 
ants in  charge  of  a  train  in  which  he 
was  conveyed  from  one  point  of  the  line 
t»  another )  ;  Moyer  v.  Ann  Arbor  R.  Co. 

(1910)    159  Mich.  645,  124  N.  W.  542 

(plaintiff  was  sent  on  an  engine  from 
the  scene  of  a  wreck  to  fetch  food  for 
other  employees)  ;  Shannon  v.  Union  R. 
Co.    (1906)    27   R.  I.  475,   63  Atl.  488 

(switch  cleaner).  Knahtla  v.  Oregon 
Short-Line  &  V.  N.  R.  Co.  (1891)  21 
Or.  136,  27  Pac.  91  (section  hand  under 
directions  of  road  master,  and  traveling 
on  conductor's  train  to  make  repairs 
wherever  needed,  is  engaged  in  further- 
ing the  same  general  object  as  the  con- 
ductor) ;    Kumler   v.    Junction    R.    Co. 

(1877)  33  Ohio  St.  150  (laborer  on 
gravel  train  killed  by  negligence  of  en- 
gineer);  McFarlane  V.  Gilmour  (1884) 
5  Ont.  Rep.  302  (foreman  of  lumber 
yard,  coservant  of  laborer  who  is  in- 
jured while  being  conveyed  on  a  car 
from  one  part  of  the  yard  to  another). 
A  pump  operator  employed  to  operate 
pumps  at  different  stations  is,  while 
being  transported  in  accordance  with 
his  contract  from  one  station  ise  an- 
other, as  much  in  the  service  of  the 
company  as  when  he  is  actually  operat 


ing  a  pump.  Kunza  v.  Chicago  &  N.  W. 
R.  Co.  (1909)  140  Wis.  440,  123  N.  W. 
403. 

In  British  Columbia  Electric  R.  Go. 
V.  Wilkinson  (1911)  45  Can.  S.  C.  263, 
where  there  was  no  evidence  as  to  the 
terms  upon  which  a  mechanic  in  the 
employ  of  a  railroad  company  was  car- 
ried back  and  forth  from  his  work,  the 
court  held  that  it  was  necessary  for 
him  to  prove  that  he  was  not  being  car- 
ried in  the  capacity  of  a  fellow  servant 
of  the  servants  of  the  company  in  charge 
of  a  freight  train,  whose  negligence 
caused  the  injury. 

B  Tunney  v.  Midland  R.  Co.  (1866)  L. 
R.  1  C.  P.  291,  12  Jur.  N.  S.  691  (plate 
layer  injured  while  being  conveyed,  un- 
der the  terms  of  his  engagement,  to  the 
place  where  he  lived,  on  a  work  train, 
the  cause  of  the  accident  being  a  colli- 
sion between  that  train  and  another)  ; 
Prather  v.  Richmond  &  D.  R.  Co.  (1888) 
80  Ga.  427,  12  Am.  St.  Rep.  263,  9  S.  E. 
530;  Ellington  v.  Beaver  Dam  Lumber 
Co.  (1893)  93  Ga.  53,  19  S.  E.  21  (track 
repairer  here  was  employed  by  a  lum- 
ber company)  ;  Toledo,  W.  &  W.  R.  Go. 
v.  Durkin  (1875)  76  111.  395  (laborer 
on  gravel  train  while  being  conveyed  to 
his  home  was  killed  by  a  derailment)  ; 
Abend  v.  Terre  Haute  &  I.  R.  Go.  (1884) 
111  111.  202,  53  Am.  Rep.  616  (head 
blacksmith  injured  while  traveling  with 
wrecking  crew)  ;  Madison  &  I.  R.  Co.  v. 
Bacon  (1855)  6  Ind.  205  (not  stated  in 
what  capacity  plaintiff's  decedent  was 
employed)  ;  Howcroft  v.  Detroit  United 
R.  Co.  (1910)  163  Mich.  608,  128  N.  W. 
779;  Wright  v.  'Northampton  &  H.  R. 
Co.  (1898)  122  N.  C.  852,  29  S.  E.  100 
(section  master  injured  by  negligence 
of  engineer)  ;  Southern  Indiana  R.  Co. 
V.  Messick  (1905)  35  Ind.  App.  676, 
74  N.  E.  1097  (section  hand)  ;  BirnUng- 
ham  R.  Light  &  P.  Co.  v.  SoAxyyer  (1908) 
156  Ala.  199,  19  L.R.A.(N.S.)  717,  47 
So.  67  (section  hand)  ;  Indianapolis  & 
O.  Rapid  Transit  Co.  v.  Andis  (1904) 
33  Ind.  App.  625,  72  N.  E.  145  (track 
repairer)  ;  Kilduff  v.  Boston  Elev.  R. 
Co.  (1907)  195  Mass.  307,  9  L.R.A. 
(N.S.)  873,  81  N.  E.  191  (employee  en- 
gaged in  construction  work,  injured  by 
negligence  of  motorman)  ;  Coldrick  v. 
Partridge,  J.  &  Co.  [19 JO]  A.  C.  77,  79 
L.  J.  K.  B.  W.  S.  173,  101  L.  T.  N.  S. 
835,  26  Times  L.  R.  164,  54  Sol.  Jo.  ISa 
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47  Scot.  L.  R.  610  (plaintiflE,  a  workman 
in  a  colliery,  was  being  conveyed  home 
on  defendant's  train)  ;  Ohio  &  N,  R.  Co. 
V.  Tindall  (1859)  13  Ind.  366  (train 
derailed  by  running  against  an  ox  be- 
tween the  places  of  loading  and  dis- 
charging gravel)  ;  Gilman  v.  Eastern  R. 
Corp.  (1865)  10  Allen,  233,  87  Am. 
Dec.  635  (carpenter  employed  as  car 
repairer  held  to  be  fellow  servant  of 
switchman)  ;  Seaver  v.  Boston  dc  M.  R. 
Co.  (1860)  14  Gray,  466  (carpenter  em- 
ployed at  specified  daily  wages,  with 
the  privilege  of  being  carried  gratui- 
tously to  and  from  his  place  of  work, 
is  deemed  to  be  a  servant  while  he 
is  upon  the  train)  ;  Cassidy  v.  Maine 
G.  R.  Co.  (1884)  76  Me.  488  (laborer  in- 
jured in  obeying  a  negligent  order  by 
the  conductor  of  a  work  train  to  jump 
from  a  moving  train  on  to  a  station 
platform)  ;  Sullivan  v.  Toledo,  W.  &  W. 
R.  Co.  (1877)  58  Ind.  26  (a  demurrer 
sustained  to  a  complaint  alleging  negli- 
gence in  failing  to  notify  the  conductor 
of  the  other  train  of  the  approach  of 
the  gravel  train,  the  court  saying  that 
there  was  nothing  in  the  averments  to 
take  the  case  out  of  the  general  rule)  ; 
Gillshannon  v.  Stony  Brook  R.  Corp. 
(1852)  10  Gush.  228  (derailment 
through  collision  with  hand  car)  ;  Ryan 
V.  Cumberland  Valley  R.  Co.  (1854) 
23  Pa.  384  (dumping  of  one  of  the 
cars  which  had  been  left  unhooked 
threw  plaintiff  out)  ;  Wright  v.  North- 
ampton d  E.  R.  Co.  (1898)  122  N.  C. 
852,  29  S.  E.  100  (section  master  in- 
jured while  riding  to  his  sleeping 
place)  ;  Gulf,  W.  T.  d  P.  R.  Co.  v. 
Ryan  (1888)  69  Tex.  665,  7  S.  W.  83 
(roadmaster  injured);  Dallas  v.  Gulf, 
C.  d  8.  F.  R.  Co.  (1884)  61  Tex.  196 
(servant  who  was  engaged  in  the  duty 
of  looking  after  the  ties  which  were  be- 
ing used  for  the  construction  of  a  new 
track,  and  at  various  times  had  done 
other  construction  work,  was  injured  by 
the  derailment  of  a  construction  train 
while  he  was  returning  after  the  execu- 
tion of  an  errand)  ;  Galveston,  B.  &  S. 
A.  R.  Co.  V.  Arispe  (1891)  81  Tex.  517, 
17  S.  W.  47  (instructions  as  to  running 
the  train  violated )  ;  Hoivland  v.  Milwau- 
kee, L.  S.  &  W.  R.  Go.  (1882)  54  Wis. 
226,  11  N.  W.  529  (derailment  caused 
by  conductor's  trying  to  cleir  away  a 
snow  bank  by  the  momentum  of  the 
train  alone,  shoveler  on  a  snow-plow 
train  injured)  ;  May  v.  Ontario  &  Q.  R, 
Co.    (1885)    10  Ont.  Rep.  70    (plaintiff 


was  taking  supplies  to  places  where  they 
were  needed  along  the  line)  ;  Carney  v. 
Caraquet  R.  Co.  (1890)  29  N.  B.  425 
(section  hand  injured  by  negligence  of 
conductor  in  going  on  a  bridge  known 
to  be  unsafe)  ;  see  also  the  cases  cited 
in  the  next  subsection. 

Where  a.  person  in  the  employ  of  a 
railroad  company  travels  upon  the  cars 
of  the  company  back  and  forth  from 
his  home  to  the  place  where  his  services 
are  rendered,  or  from  one  place  to  an- 
other in  the  performance  of  his  duties, 
and  is  transported  free  of  charge  as 
part  of  the  contract  of  service,  and 
where  the  train  is  engaged  in  the  con- 
struction or  maintenance  of  way  and  the 
like,  and  the  employee's  duties  at  the 
time  of  the  injury  connect  him  with  the 
train  in  the  performance  of  that  work, 
then  he  is,  while  so  traveling,  an  em- 
ployee, and  not  a  passenger  of  the  com- 
pany, and  is  per  se  a  fellow  servant 
with  the  trainmen.  Emery  v.  Illinois 
C.  R.  Co.   (1909)   149  111.  App.  353. 

Employees  in  a  mine  who  are  gratui- 
tously carried  by  the  mine  owner  be- 
tween their  homes  and  place  of  work 
on  a  railroad  which  he  operates  as  a 
private  road  to  transport  coal  and  sup- 
plies between  the  mine,  his  manufactur- 
ing establishment,  and  shipping  termi- 
nals, are,  while  so  in  process  of  transpor- 
tation, employees,  and  not  passengers ; 
and  the  employer  is  therefore  not  liable 
for  their  injury  through  the  negligence 
of  other  employees  in  failing  to  set  de- 
railing devices,  and  in  putting  standing 
cars  in  motion,  so  that  they  run  down 
an  incline  and  collide  with  the  miners' 
train.  Dayton  Coal  &  I.  Co.  v.  Dodd 
(1911)  37  L.R.A.(N.S.)  456,  110  C. 
C.  A.  395,  188  Fed.  597. 

A  foreman  of  a  lumber  camp,  whose 
duty,  in  the  interest  of  a  common  em- 
ployer, requires  him  to  ride  on  a  log 
train  to  and  from  the  camp  to  the  mill, 
is  a  fellow  servant  with  the  employees 
of  the  same  employer  operating  such  log 
train,  and  not  a  passenger,  unless  there 
is  an  express  or  implied  contract  re- 
quiring him,  directly  or  indirectly,  to 
pay  fare  for  his  passage.  Sanderson  v. 
Panther  Lum-her  Co.  (1901)  50  W.  Va. 
42,  55  L.R.A.  908,  88  Am.  St.  Rep.  841, 
40  S.  E.  368. 

An  employee  of  a  railroad  company 
engaged  in  track  construction  sustains 
to  it  the  relation  of  servant,  and  not 
that  of  passenger,  when,  after  the  de- 
fendant's work  is  finished,  he  is  being 
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«ral  rule  is  not  confined  to  cases  of  the  above  type.'*  The  character 
of  the  train  on  which  the  servant  was  being  transported  is  immaterial, 
provided  it  was  being  used  as  a  means  of  conveyance  to  take  him,  in 
the  course  of  the  performance  of  his  contract,  to  or  from  the  place 
where  his  duties  called  him.^    The  general  principle  established  by  the 

transported   without   payment   of   fare,  ser  v.  Southern  P.  B.  Co.    (1906)    148 

on  a  special  car,  from  the  place  of  his  Cal.    426,    83    Pac.    439,    7    Ann.    Gas. 

work  to  his   home.     Kilduff  v.  Boston  636;    Justus    v.    Lincoln    TrcKtion    Co. 

Elev.  R.   Co.    (1907)    195  Mass.  307,   9  (1911)    89   Nev.   542,   131   N.   W.   941. 

L.fl.A.(N.S.)    873,   81   N.   E.   191.  See  also  Smith  v.  Western  d  A.  R.  Co. 

In  McGill  V.  Southern  P.  Go.  (1893)  (1910)  134  Ga.  216,  67  S.  E.  818. 
4  Ariz.  116,  33  Pac.  821,  it  was  held,  6  Hutchinson  v.  York,  N.  &  B.  R.  Co. 
-on  the  authority  of  Chicago,  M.  d  St.  (1850)  5  Exch.  343,  19  L.  J.  Exch.  N. 
P.  R.  Co.  V.  Ross  (1884)  112  U.  S.  377,  S.  296,  14  Jur.  837,  where  it  was  held 
"28  L.  ed.  787,  5  Sup.  Ct.  Eep.  184,  that  the  personal  representative  of  a 
"that  a  conductor  of  a  work  train  was  servant  killed  in  a  collision  while  he 
not  a  fellow  servant  of  a  section  fore-  was  traveling  on  a  passenger  train  in 
man  conveyed  thereon  to  his  place  of  the  discharge  of  his  duty  could  not  re- 
work.    On  a  rehearing  this  ruling  was  cover. 

reversed    (1896)     5    Ariz.    36,    44    Pac.  See  3.lso  Manville  v.  Cleveland  £  T.  R. 

302),    the    court   holding   that,    as   the  Co.   (1860)    11  Ohio  St.  417   (passenger 

conductor  did  not  have  any  control  over  train)  ;  Boss  v.  New  York  0.  &  E.  B. 

i;he  foreman,  the  principle  of  the  Boss  B.  Co.  (1875)   5  Hun,  488   (engineer  su- 

Case    ( §§  1460,  et  seq.,  ante)   had  been  pervising  the  laying  of  track,  injured  by 

wrongly  applied,  and  that,  as  the  rela-  the  negligence  of  the  conductor  of  a  pas- 

"tive    positions    of   the   servants   showed  senger  train)  ;  lonnone  v.  New  York,  N. 

that  a  constant  association  was  contem-  H.  &,  E.  R.  Go.   (1899)  21  R.  I.  452,  46 

plated,  they  were  in  a  common  employ-  L.R.A.   730,   79   Am.   St.   Rep.   812,   44 

ment.  Atl.  592  ( employee,  after  his  day's  work 

In  Fitspatriok  v.  New  Albany  &  S.  R.  was  done,  took  gratuitous  passage  on  a 
Co.  (1856)  7  Ind.  436,  it  was  held  that  freight  train  to  a  point  near  his  home), 
an  agreement  by  which  a  laborer  was  to  A  railway  hand  ordered  to  quit  work 
be  regularly  conveyed  to  and  from  his  before  the  usual  hour,  and  to  take  a 
work  involved  an  implied  engagement  train  to  carry  him  to  a  point  where  he 
to  carry  him  as  safely  and  securely  as  is  to  be  paid,  is  in  the  service  of  the 
if  he  really  had  been  a  passenger  in  the  company  at  the  time  when  he  is  board- 
ordinary  sense  of  the  term.  The  case  ing  the  train.  O'Brien  v.  Boston  &  A. 
relied  upon  was  Gillenwater  v.  Madison  R.  Co.  (1885)  138  Mass.  387,  52  Am. 
<&  I.  R.  Co.   (1854)   5  Ind.  339,  61  Am.  Rep.  279. 

Dec.  101.    But  the  essence  of  this  ruling  See  also  Yick  v.  New  York  C.  Jo  H.  R. 

was  a  difference  of  departments,  not  the  B.  Go.    (1884)    95   N.  Y.  267,  47  Am. 

fact  that  the  servant  was  a  passenger.  Rep.   36    (note   8,   infra). 

Of   course,   where   common  employment  If  there  is  no  direct  proof  in  a  case 

is  negatived  by  a  difference  of  depart-  of  this  type,  that  the  contract  of  hiring 

ment,  the  question  whether  the  servant  provided .  for   the   servant's   transporta- 

was  traveling  as  such  becomes  immate-  tion  free  of  charge,  an  implied  stipula- 

rial.    These  early  Indiana  decisions  are  tion  to  that  effect  will  usually  be  in- 

virtually,  if  not  explicitly,  overruled  by  ferred.     Ross  v.  New  York  C.  &  E.  B. 

those  by  the  same  court  cited  above,  as  B.  Go.   (1875)    5  Hun,  488,  affirmed  in 

-well  as  discredited  by  the  great  weight  (1878)  74  N.  Y.  617  (assistant  surveyor 

of  authority.  killed  while  traveling  from  his  heme  to 

5a An  applicant  for  a  position  on  the  the  place  of  work).  See  also  the  corn- 
railroad  is  while  learning  the  duties,  a  ments  on  this  case  in  Vick  v.  New  York 
servant  Euntzicker  v.  Illinois  G.  R.  C  &  E.  R.  R.  Co.  (1884)  95  N.  Y.  267, 
Co.    (1904)    64   C.  C.  A.  78,   129   Fed.  47  Am.  Rep.  36. 

,548  •    Alahama   O.   8.  R.  Co.   v.  Burks  Nor  does  it  make  any  difference,  for 

.(1906)  148  Ala.  113,  41  So.  638;  Weis-  the  purposes  of  the  defense  of  common 
M.  &  S.  Vol.  IV.— 293. 
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authorities  already  cited  is,  of  course,  equally  applicable,  whatever 
the  nature  of  the  vehicle  may  be  which  is  used  for  the  transportation 
of  the  railway  servant." 

c.  Rationale  of  these  cases. — The  decisions  reviewed  in  the  preced- 
ing subsection  are  referable  to  the  conception  that  the  master  retains 
the  right  to  control  the  servant  while  he  is  on  the  vehicle,  and  that  this 
right,  although  ordinarily  dormant  during  the  period  of  transporta- 
tion, is  susceptible  of  being  at  any  moment  called  into  active  exer- 
cise.*   Under  such  circumstances  the  servant  is  regarded  as  being  in 

employment,  whether  the  accident  was  nished  with  cars  in  which  he   and  hi& 

occasioned  hy  the  negligence  of  the  serv-  assistants  and  tools  are  transported  to 

ants  guiding  the  train  in  which  the  de-  places  along  the  line  of  the  road  where 

ceased  was,  or  of  those  guiding  the  other  his  services  are  required,  the  usual  cus- 

train,  or  of  both.     HutoMnson  v.  7ork,  torn  being  to   attach  his   cars  to  some 

A'.  cE  B.  B.  Co.   (1850)   5  Exch.  343,  19  regular  train,  is  a  fellow  servant  with 

L.  J.  Exch.  N.  S.  296,  14  Jur.  837 ;  8ul-  the  employees  in  charge  of  such  trains, 

Uvan  V.  Toledo,  W.  &  W.  R.  Co.  ( 1877 )  not  only  while  he  is  engaged  in  the  work 

58  Ind.  26.  of   building   or   repairing   bridges,    but 

That  a  road  master  and  the  engineer  also  while  being  so  moved  in  his  cars 

of  a  train  other  than  that  on  which  the  from  place  to  place  in  the  discharge  of 

road  master  is   carried   are   coservants  his  regular  duties.     Tomlinson  v.  Chi- 

was  conceded  in  Holland  v.  Southern  P.  cago,  B.  &  Q.  B.  Co.    (1899)    38  C.  C. 

Co.   (1893)   100  Cal.  240,  34  Pac.  666.  A.  148,  97  Fed.  252. 

The   fact  that   an   employee   was   re-        8  In  two  of  the  cases  cited  it  was  ob- 

ceived  and  treated  as  such  by  the  con-  served  that  the  servants  were  transport- 

ductor  will  not  give  him  the  rights  of  a  ed,  not  as  passengers,  but  in  the  course 

passenger.     Texas  &  P.  R.  Go.  v.  Scott  of   the   performance   of   their   contract. 

(1885)    64    Tex.    549     (held    that   jury  Tunney  v.  Midland  R.  Go.  (1866)  L.  R. 

should  have  been  charged  to  this  effect  1  C.  P.  291,  12  Jur.  N.  S.  691;  Gillsham- 

and    that    the    capacity    in    which    the  non  v.  Stony  BrooJc  R.  Corp.   (1852)  10' 

plaintiff  traveled  should  have  been  sub-  Gush.  228. 
mitted  to  them).  In  Manville  v.  Cleveland  &  T.  R.  Co, 

By   §   2083  of  the  Georgia  Code,  all  (1860)    11  Ohio  St.  417,  the  court,  ac- 

employees  except  those  who  may  be  able  cepting  the  suggestion  of  counsel  that 

to  control  the  men  engaged  in  the  run-  the  true  test  to  determine  whether  the 

ning  of  trains  are  placed  on  the  footing  plaintiff  was  in  the  employ  of  the  de- 

of    passengers,    as    to    injuries    arising  fendant  at  the  time  of  the  injury  was 

from  the  negligence  of  the  latter  class  the  fact  of  its  being  his  duty  and  part 

of  employees.    A  track  raiser  is  entitled  of  his  employment  to  be  upon  the  train 

to   the  benefit   of   this   provision.     At-  at  the   time   the   injury   was    received, 

lanta  &  R.  Air  Line  R.   Co.  v.  Ayers  held  the  plaintiff  not  to  be  a  passenger, 

(1874)   53  6a.  12.  where  the  evidence  was  to  the  effect  that 

7  Injury   to   a  member  of   a  railroad  he  was  employed  by  the  month  to  render 

gang  while  riding  on  a  hand  car,  caused  service  generally  on  a  railroad,  in  the 

by  neglect  of  a  fellow  servant,  does  not  capacity  of  baggage  master  or  conductor 

make  the  master  liable  to  him,  where  of  passenger  trains   and  gravel  trains, 

there   is   no   proof   of   any   contract  to  at  such  times  and  places  along  the  road 

carry  him  safely  on  such  car,  further  as  directed;  that  he  was  ordered  to  go- 

than  it  can  be  inferred  from  the  use  of  to  F.  and  there  take  charge  of  a  gravel 

the  car  in  going  to  and  from  the  place  train  at  that  place  on  the  following  day ; 

of  labor.     Northern  P.  R.  Go.  v.  Peter-  that   he   took   passage   on   a   passenger 

son  (1896)  162  U.  S.  346,  40  L.  ed.  994,  train  for  F.,  but  passed  by  F.  to  T.,  and 

16  Sup.  Ct.  Rep.  843.  while   returning   the    next   day   by   the 

A   bridge   builder    and    repairer    em-  same  train  towards  F.,  to  take  charge 

ployed  by  a  railroad  company,  and  fur-  of  the  gravel  train,  was  injured  by  the 
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carelessness  of  the  servants  on  the  pas-  of,  as  an  employee.  His  services  had 
senger  train.  There  was  held  to  be  then  commenced  under  the  contract; 
nothing  in  the  record  tending  to  show  he  paid  no  fare  as  an  ordinary  pas- 
that  even  his  passing  on  to  T.  was  in-  senger  would  have  done,  but  was  be- 
consistent  with  the  relation  the  plaintiff  ing  transported  under  the  pass  referred 
sustained  as  employee.  The  privilege  to.  Under  these  circumstar/;es  the  de- 
of  necessary  visits  to  his  family  or  ceased  was,  at  the  time  of  the  accident, 
home,  in  the  immediate  vicinity,  when  in  the  car  under  the  terms  of  the  con- 
not  interfering  with  his  duties  to  his  tract  made  for  the  rendition  of  his  serv- 
employers,  might  or  might  not  have  ices,  and  not  as  a  passenger.  It  was 
been  expressed  in  the  contract;  or  it  essential  that  he  should  be  in  the  car, 
might  have  been  implied,  or  conceded  at  the  time  and  place  of  the  accident,  to 
on  the  part  of  the  company  to  its  em-  enable  him  to  perform  the  contract  of 
ployees.  And  even  if  the  plaintiff  had  service  into  which  he  had  entered.  But 
passed  on  to  T.  in  disobedience  of  or-  for  this  he  would  not  have  been  there  at 
ders  and  without  the  knowledge  or  con-  the  time,  and  his  traveling  on  this  oc- 
sent  of  his  employer,  the  duty  was  still  casion  was  in  the  capacity  of  an  em- 
incumbent  on  him  as  an  employee  to  ployee,  and  not  as  a  passenger.  If  two 
present  himself  at  F.  on  the  day  ap-  separate  contracts  had  been  intended  to 
pointed,  and  to  that  end  take  passage  have  been  made,  one  for  the  services  of 
on  the  train  in  which  he  was  injured.  the  deceased  and  the  other  for  his  trans- 
Still  more  explicit  is  the  language  of  portation,  it  is  fair  to  assume  that  the 
the  court  in  Vich  v.  New  York  C.  &  H.  amount  allowed  for  his  wages  would 
B.  R.  Go.  (1884)  95  N.  Y.  267,  47  Am.  have  been  increased  sufficiently  to  pay 
Rep.  36.  In  that  case,  by  an  arrange-  his  fare  as  a  passenger.  Clearly,  such 
ment  made  between  the  employees  of  could  not  have  been  the  intention,  as 
whom  the  plaintiff's  intestate  was  one,  the  contract  made  was  a  single  one, 
and  the  defendant  company,  they  were  which  related  only  to  the  services  of  the 
to  be  taken  from  Rochester  to  Buffalo  deceased  and  the  compensation  he  was 
every  Monday  morning,  and  brought  to  receive  for  the  same.  It  was  part  of 
back  every  Saturday  evening,  after  fin-  this  contract  of  service  that  he  was  to 
ishing  the  week's  work.  They  traveled  be  carried  to  and  from  the  place  of  his 
in  a  passenger  car  called  a  shop  car,  in  work  every  week  on  the  defendant's 
which  other  persons  who  paid  fares  were  railroad,  and  on  a  train  which  was  usu- 
permitted  to  ride.  No  fare  was  required  ally  provided  for  that  purpose.  The 
of  the  men  thus  employed  and  transport-  right  to  go  and  return  being  insepara- 
ed,  but  by  agreement  a  deduction  was  ble  from  the  contract  to  do  the  work,  it 
made  from  their  wages,  at  an  amount  is  not  obvious  that  any  valid  ground  ex- 
fixed  per  hour,  being  the  same  as  when  ists  for  claiming  that  the  deceased  was 
at  work,  for  the  time  they  were  upon  a  passenger  and  paid  his  own  faie. 
the  train,  their  wages  beginning  when  ...  As  to  the  position  that,  because 
they  reached  the  shops  at  Buffalo,  and  his  hours  of  labor  had  not  commenced 
ending  when  they  left  them.  It  was  at  the  time  of  the  accident,  the  de- 
held  that  no  action  could  be  maintained  ceased  was  to  be  regarded  as  a  pas- 
for  the  death  of  the  plaintiff's  intestate,  senger,  it  is  a.  complete  answer  to  say 
caused  by  the  collision  of  his  own  train  that  his  conveyance  to  and  from  his 
with  another.  The  court  said:  "The  work  was  incident  to  his  employment, 
essence  of  the  contract  was  that  the  de-  and  was  part  of  the  contract  of  serv- 
ceased  should  work  for  the  defendant  as  ice  under  which  he  was  engaged.  This 
foreman  of  the  tin  shop,  and  in  consid-  remark  will  also  apply  to  the  posi- 
eration  thereof  it  should  pay  him  a  tion  of  the  respondent's  counsel  that 
price  fixed  per  hour,  and  should  trans-  traveling  to  the  shop  where  work  was 
port  him  from  his  residence  to  the  place  to  be  done  was  not  the  beginning  of 
where  the  work  was  to  be  done,  and  service,  but  an  act  done  to  obtain  the 
back  again,  upon  its  railroad,  without  service.  If  it  was  a  part  of  the  con- 
charge.  At  the  time  of  the  accident  tract,  then  obviously  it  cannot  be  said 
the  deceased  was  in  the  shop  car  of  that  the  deceased  gave  a  portion  of  his 
the  defendant,  on  his  way  to  the  place  wages  as  the  price  of  transportation, 
where  he  was  to  perform  services.  As  independent  of  his  contract.  He  was 
his  transportation  was  a-  part  of  the  as  much  under  the  control  of  the  de- 
contract,  he  was  there,  by  virtue  there-  fendant   when    traveling   as    any   other 
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the  exercise  of  a  mere  permissive  privilege  connected  with  his  con- 
tract.' 


employee  who  was  transported  by  virtue 
of  a  contract  with  the  company  for  his 
services,  which  contract  provided  for  the 
right  to  go  and  come  upon  the  defend- 
ant's cars  to  and  from  the  place  where 
he  was  required  to  work.  Although  he 
had  no  particular  duty  to  discharge 
while  traveling,  yet  the  traveling  of  the 
deceased  was  not  as  a  passenger,  but  as 
an  employee  under  the  contract  of  serv- 
ice between  him  and  the  defendant. 
.  .  .  If  the  master's  negligence  is  a 
matter  extraneous  to  his  specific  em- 
ployment, or  if  the  injury  be  received 
at  a  time  when  the  servant  is  not  en- 
gaged in  his  duties,  then  the  servant  oc- 
cupies the  position  or  status  of  a  strang- 
er. But  this  rule  has  no  application 
when  by  the  terms  of  the  contract,  ex- 
pressed or  implied,  it  appears  that  trav- 
eling on  the  cars  constitutes  a  part  and 
portion  of  the  contract  of  service.  In 
such  a  case,  we  think,  the  person  in- 
jured must  be  regarded  as  a  servant  or 
employee,  and  the  company,  in  whose 
employment  he  is  at  the  time  engaged, 
is  not  responsible  for  the  injury." 

9  In  Oillskannon  v.  Stony  Brook  B. 
Corp.  (1852)  10  Cush.  228,  it  was  urged 
that  the  plaintiff  was  not  in  the  employ- 
ment of  the  defendants  at  the  time  the 
injury  was  received,  or  that  he  might 
properly  be  considered  as  a  passenger, 
and  the  defendants,  as  respects  him, 
were  carriers  for  hire.  But  the  court 
said:  "In  no  view  of  the  case  can  this 
action  be  maintained.  If  the  plaintiff 
was,  by  the  contract  of  service,  to  be 
carried  by  the  defendants  to  the  place 
for  his  labor,  then  the  injury  was  re- 
ceived while  engaged  in  the  service  for 
which  he  was  employed,  and  so  falls 
within  the  ordinary  cases  of  servants 
sustaining  an  injury  from  the  negligence 
of  other  servants.  If  it  be  not  properly 
inferable  from  the  evidence  that  the 
contract  between  the  parties  actually 
embraced  this  transportation  to  the 
place  of  labor,  it  leaves  the  case  to 
stand  as  a  permissive  privilege  granted 
to  the  plaintiff,  of  which  he  availed 
himself,  to  facilitate  his  labors  and 
service,  and  is  equally  connected  with 
it  and  the  relation  of  master  and  serv- 
ant, and  therefore  furnishes  no  ground 
for  maintaining  this  action." 

Compare   the   ruling  that,   where   an 


employee  of  a  railroad  company,  after 
his  day's  work  was  done,  took  gratui- 
tous passage  on  a  freight  train  from  the 
place  of  his  work  to  a  point  near  his 
home,  and  while  riding  on  said  train 
received  injuries  resulting  in  his  death, 
the  gratuitous  carriage  of  such  employee 
was  a  privilege  incidental  to  his  con- 
tract of  service,  and  accorded  to  him 
merely  by  reason  of  that  contract,  and 
did  not  make  him  a  passenger.  lormone 
V.  New  York,  N.  H.  &  B.  R.  Co.  (1899) 
21  R.  I.  452,  46  L.R.A.  730,  79  Am. 
St.  Rep.  812,  44  Atl.  592. 

The  conception  of  the  transportation 
being  a  privilege  conferred  for  the  pur- 
pose of  facilitating  the  work  was  also 
adopted  in  Wright  v.  Northampton  &  H. 
R.  Go.  (1898)  122  N.  C.  852,  29  S.  E. 
100. 

The  theory  of  a  permissive  privilege 
incidental  to  the  contract  has  received 
what  is,  to  say  the  least,  an  extreme  ap- 
plication in  Biggins  v.  Bannihal  cf  St. 
J.  R.  Go.  (1865)  36  Mo.  418,  where  re- 
covery was  denied  in  the  case  of  a  serv- 
ant who  had  been  off  duty  for  some 
days,  who  was  traveling  on  a  private  er- 
rand, and  who  was  not  immediately  en- 
gaged in  the  business  of  the  company. 
It  was  held  that,  when  proof  was  fur- 
nished that  he  had  previously  been  hired 
as  a  brakeman,  was  still  on  the  pay  roll, 
and  had  not  been  paid  off  at  the  time 
he  was  killed,  these  circumstances  be- 
came quite  immaterial.  The  court  said: 
"The  conductor,  knowing  him  only  as  an 
employee,  was  not  bound  to  inquire  into 
his  particular  errand;  and  though  in- 
formed by  a  casual  conversation  with 
him,  in  the  baggage  car,  that  he  was 
looking  for  some  temporary  employ- 
ment, so  as  not  to  lose  time,  he  might 
still  be  justified  in  treating  him  as  an 
employee  who  had  the  privilege  of  free 
passage  on  the  trains  as  such.  Under 
such  circumstances,  it  was  his  business, 
if  he  claimed  to  be  a  passenger,  to  en- 
gage or  take  a  seat  in  a  passenger  coach 
as  such,  or,  at  least,  in  some  way  to 
make  it  known  to  the  conductor  that  he 
claimed  to  be  traveling  in  the  character 
of  a  passenger.  ...  On  the  morn- 
ing of  the  accident,  he  signaled  the 
train  to  stop  and  take  him  up,  as  it 
passed  where  he  was;  he  took  his  place 
in  the  baggage  car  among  other  employ- 
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A  simple  and  intelligible  consideration  upon  which  this  theory  of 
the  situation  may  be  justified  is  that,  in  most  instances,  the  work 
would  be  seriously  retarded,  or  even  impossible  of  performance,  un- 
less the  train  was  used  as  a  means  of  transportation.  The  train  be- 
comes, from  this  standpoint,  one  of  the  instrumentalities  furnished 
for  the  more  efficient  performance  of  his  duties,  and  in  using  it  he 
is  carrying  out  his  contract  just  as  clearly  as  when  he  is  using  any 
other  piece  of  machinery  for  the  same  purpose.^" 


ees;  he  appears  to  have  treated  himself 
as  an  employee;  and  he  was  received  by 
the  conductor  as  an  employee  who  was 
passing  from  one  point  to  another  on 
the  road,  in  the  usual  manner.  He  en- 
gaged no  passage,  took  no  seat  in  any 
passenger  car,  paid  no  fare,  and  evident- 
ly did  not  expect  to  pay  any,  and  none 
was  exacted  from  him.  He  did  not 
claim  to  be  a  passenger,  nor  was  he  con- 
sidered otherwise  than  as  an  employee 
by  the  conductor."  This  case  is  an  es- 
pecially strong  one,  as  it  was  in  evi-' 
dence  that  the  deceased,  although  hired 
by  the  month,  was  not  paid  for  the  days 
on  which  he  did  no  work.  On  the 
whole,  it  seems  to  be  of  very  dubious 
soundness,  and  certainly  cannot  be  rec- 
onciled with  the  rulings  cited  in  subsec. 
e,  infra.  The  Doyle  Case  (1894)  162 
Mass.  66,  25  L.E.A.  157,  44  Am.  St.  Eep. 
335,  37  N.  E.  770,  there  mentioned,  may, 
we  think,  fairly  be  construed  as  qualify- 
ing the  remarks  on  the  Oillshannon 
Case  (1852)  10  Gush.  228.  The  Higgins 
Case  is  also  opposed  to  the  ruling  in 
Baltimore  &  0.  R.  Co.  v.  State  (1870) 
33  Md.  542  (§  1556,  note  2,  post),  and 
in  fact  seems  to  have  no  support  except 
such  as  it  may  be  deemed  to  derive  from 
2^ansas  P.  R.  Co.  v.  Salmon  (1873)  11 
Kan.  83,  where,  among  the  reasons  why 
an  engineer  going  back  to  his  work  was 
held  not  to  be  a  passenger,  the  follow- 
ing were  enumerated:  "He  bought  no 
ticket,  paid  no  fare,  nor  offered  to  buy 
any  ticket  or  pay  any  fare.  ...  He 
did  not  at  any  time  claim  to  be  a  pas- 
senger, or  act  as  such.  He  did  not  go 
into  a  passenger  car,  nor  upon  a  passen- 
ger train,  .  .  .  but  went  into  a  ca- 
boose ear  attached  to  a  freight  train, 
.  where  other  servants  and  em- 
ployees of  the  company  rode,  and  from 
which  passengers  and  all  other  persons 
except  employees  of  the  company,  were 
[to  his  knowledge]  excluded.  .  .  . 
He  was  going  from  his  home  to  the  place 


of  his  employment,  as  was  his  custom, 
for  the  purpose  of  performing  the  du- 
ties of  his  employment,  and  rode  in  the 
caboose  car  on  a  freight  train,  and  paid 
no  fare,  according  to  custom,  usage,  un- 
derstanding, and  agreement  of  the  par- 
ties." In  that  case,  however,  the  ruling 
was  expressly  based  on  the  theory  that 
the  plaintiff  was  traveling  "for  the  piir- 
pose  of  performing  the  duties  of  his  em- 
ployment," and,  however  questionable 
an  inference  this  may  be,  considering 
the  evidence,  the  circumstance  thus  re- 
lied on  manifestly  differentiates  the 
case  from  the  one  in  Missouri,  which 
lays  no  stress  upon  any  such  factor,  and 
may  be  regarded  as  bringing  it  into  the 
same  category  as  the  New  York  rulings 
above  referred  to. 

10  In  Ryan  v.  Cumberland  Valley  R. 
Co.  (1854)  23  Pa.  384,  we  find  the  court 
reasoning  thus:  "The  nature  of  the 
case  requires  the  admission  that  it  was 
the  understanding  of  the  parties  that 
the  hands  were  to  ride  on  the  gravel 
train  to  and  from  their  work,  and  at 
their  work,  and  the  plaintiff  is  entitled 
to  use  this  fact  as  a  part  of  his  case. 
He  cannot,  however,  use  it  as  presenting 
the  whole  of  the  relation  between  him 
and  the  defendants.  He  was  not  a  mere 
passenger  on  the  defendants'  cars;  be- 
cause his  travel  upon  them  was  really 
an  incident  of  a  different  relation,  that 
of  a  servant;  and  this  is  the  character 
in  which  we  must  regard  him  here.  He 
was  no  more  a  passenger  than  is  the 
coachman,  or  wagoner,  or  carter,  who  is 
in  the  employment  of  another.  He  was 
simply  a  servant,  with  the  privilege  of 
riding,  as  part  of  his  business,  in  the 
gravel  train,  which  was  one  of  the  in- 
struments of  his  work.  He  could  not 
and  does  not  sue  on  a  contract  as  a  pas- 
senger, for  that  was  not  his  relation; 
but  he  does  sue  on  his  true  relation,  as 
a  servant  injured  by  the  carelessness  of 
his  fellow  servants." 
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Apart  from  these  general  grounds  for  inferring  that  the  master's 
control  is  not  suspended  while  the  servant  is  being  conveyed,  the  spe- 
cial circumstances  of  the  case  may  sometimes  point  to  the  same  con- 
clusion.^^ 

d.  Assumption  of  the  risk  of  the  negligence  of  servants  not  operat- 
ing trains. — As  the  availability  of  the  defense  of  common  employ- 
ment in  cases  of  the  type  here  under  review  depends  simply  upon  the 
answer  to  the  question  whether  there  was  any  break  in  the  continu- 
ity of  the  relationship  of  master  and  servant  during  the  journey,  it 
is  obvious  that  an  employee  cannot  recover,  under  the  circumstances 
supposed,  for  an  injury  which  was  caused  by  the  negligence  of  any 
fellow  employee,  not  a  trainband,  for  whose  defaults  the  master 
would  not  have  been  responsible  if  the  injured  person  had,  at  the 
time  of  the  accident,  been  actively  engaged  in  the  performance  of  his 
duties.  ^^ 


11  In  Russell  v.  Hudson  River  R.  Oo. 
(1858)  17  N.  Y.  134,  Reversing  (1855) 
5  Duer,  39,  where  by  an  arrangement 
between  the  plaintiff  and  the  defend- 
ants he  was  to  be  taken  home  to  the 
city  upon  the  gravel  train  at  night,  it 
was  urged  that  his  day's  work  was  com- 
pleted when  the  last  load  of  gravel  was 
deposited;  that  he  was  under  no  furth- 
er obligation  to  do  anything  for  the 
company;  that  carrying  him  home  was 
a  service  to  be  performed  by  the  com- 
pany, in  consideration  of  the  labor 
previously  done,  and  constituted  a  part 
of  his  wages;  and  that  it  was  entirely 
optional  with  him  to  avail  himself  of 
this  service  or  not.  This  contention  did 
not  prevail,  the  court  saying:  "It  is 
not,  I  think,  entirely  clear,  that  the  de- 
fendants would  not  have  had  a  right, 
under  their  agreement  with  the  plain- 
tiff, to  insist  upon  his  returning  to  the 
city  at  night  The  gravel  train  could 
not  be  properly  managed  by  the  en- 
gineer alone.  Men  were  required  to  act 
as  brakemen  in  case  of  accident.  It  ap- 
pears that  some  of  the  same  men  who 
worked  in  the  gravel  pit  also  manned 
the  brakes.  A  portion  of  the  hands  em- 
ployed lived  in  the  city,  and  the  defend- 
ants may  have  relied  upon  them  to 
work  the  brakes,  in  case  of  necessity, 
upon  the  return  of  the  train,  and  may 
have  taken  this  into  consideration  in 
agreeing  to  bring  them  home  at  night. 
But,  conceding  that  the  plaintiff  was 
not  bound  to  return  even  if  the  defend- 


ants insisted  upon  it,  it  does  not  follow 
that  while  actually  returning  to  the 
city  with  the  train  he  was  not  the  serv- 
ant of  the  company.  If  he  was  a  mere 
passenger  he  was  not  bound  to  do  any- 
thing to  facilitate  the  return  of  the 
train.  If  an  emergency  arose  requiring 
the  use  of  the  brakes,  he  might  refuse 
to  raise  his  hand.  If  an  obstruction 
was  met  upon  the  track,  he  might  fold 
his  arms  until  the  company  removed  it; 
and  what  he  might  do  in  this  respect, 
every  other  hand  returning  to  the  city 
under  similar  circumstances  might  also 
do.  Such  could  not,  I  think,  have  been 
the  true  relation  between  the  parties. 
The  plaintiff  was  employed  by  the  de- 
fendants as  a  day  laborer.  He  was  to 
be  taken  up  at  the  city  where  he  lived, 
in  the  morning,  and  set  down  there  at 
night;  and  he  should,  I  think,  be  re- 
garded as  having  been,  during  the  en- 
tire interval,  the  servant  of  the  com- 
pany, and  bound  as  such  to  render  aid, 
if  necessary,  in  promoting  the  passage 
of  the  train  both  to  and  from  the  city. 
This  is  decisive  of  the  case." 

12  In  Moss  V.  Johnson  (1859)  22  HI. 
633,  it  was  held  that  no  ground  of  ac- 
tion was  shown  by  a  complaint  alleging 
that  a  carpenter,  while  being  conveyed 
to  his  work  on  a  construction  train,  was 
injured  owing  to  the  misjoinder  of  two 
rails.  It  should  be  observed,  however, 
with  regard  to  the  facts  in  this  case, 
that  none  of  the  qualifications  of  the 
doctrine  of  coservice  arising  out  of  the 
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e.  When  servants  traveling  on  their  employers'  vehicles  are  deemed 
io  he  passengers. — Both  on  principle  and  authority,  it  is  clear  that 
the  defense  of  common  employment  is  not  available  to  the  master 
where  the  injured  person  was  traveling  entirely  for  his  own  purposes, 
•and  the  right  of  the  master  to  exact  the  performance  of  services  was 
not  merely  dormant,  but  wholly  suspended." 


theory  of  nonassignable  duties  are  no- 
ticed, or  were,  so  far  as  can  be  seen, 
j)resent  to  the  mind  of  the  court;  and 
the  ruling  in  the  form  in  which  it  was 
made  can  scarcely  be  correct  in  view  of 
■the  later  decisions,  and  is  certainly  not 
in  harmony  with  the  present  doctrine  in 
Illinois  itself.  But,  setting  aside  this 
jjoint,  the  case  is  manifestly  one  which 
takes  for  granted  the  rule  stated  in  the 
text. 

13  In  State  use  of  Abell  v.  Westerti 
Maryland  R.  Go.  (1884)  63  Md.  433,  a 
■brakeman  hired  from  day  to  day,  and 
not  paid  for  Sunday  unless  he  actual- 
ly worked,  who  was  killed  on  Sunday, 
hj  the  negligence  of  the  trainmen,  while 
traveling  on  a  conductor's  pass  to  visit 
his  family,  with  the  permission  of  the 
.company,  was  held  entitled  to  recover. 
He  was  declared  not  to  be  discharging 
a,ny  part  of  his  contract,  having  been 
expressly  released  from  the  contract  of 
service  for  the  time  being. 

In  'Washburn  v.  'Nashville  &  C.  R.  Co. 
(1859)  3  Head,  638,  75  Am.  Dec.  784, 
an  engineer  absent  from  duty  without 
leave,  and  traveling  on  another  train 
with  the  permission  of  the  conductor, 
iwas  allowed  to  recover.  See,  however, 
Higgins  v.  Hannibal  &  St.  J.  R.  Co. 
(1865)   36  Mo.  418,  note  9,  supra. 

A  railroad  employee  having  a  month- 
ly ticket  given  him,  which  is  good  for 
more  rides  than  are  necessary  in  at- 
tending to  his  work,  with  the  express 
privilege  of  using  them  for  his  own 
private  interest  or  pleasure,  is  not, 
when  passing  over  the  road  entirely  for 
his  own  business  or  pleasure,  "in  the 
employment"  of  the  company,  within 
Mass.  Pub.  Stat.  chap.  112,  §  212,  cre- 
ating a  liability  for  injury  to  a  pas- 
senger. Doyle  v.  Fitchburg  R.  Co. 
(1894)  162  Mass.  66,  25  L.R.A.  157,  44 
Am.  St.  Eep.  335,  37  N.  E.  770  (col- 
lision occurred  through  the  negligence 
.of  the  engineer).  The  court  pointed 
out  that  such  a  ticket  is  not  mere 
gratuity,  but  furnishes  part  of  the  con- 
sideration by  which  he  was  induced  to 


enter  the  company's  service,  and  said: 
"A  person  may  at  one  time  be  an  em- 
ployee when  passing  over  a  railroad, 
and  at  another  time,  in  passing  over  the 
same  road,  be  a  passenger,  though  con- 
tinuing all  the  while,  in  a  popular 
sense,  to  be  in  the  employment  of  the 
railroad  company."  "The  defendant 
was  not  transporting  him  to  or  from 
the  place  of  his  daily  labor  pursuant  to 
the  arrangement  which  existed  between 
them.  It  had  no  control  or  authority 
over  him.  He  was  not  traveling  on  any 
service  for  it.  His  time  was  his  own, 
and  the  defendant  was  not  paying  him 
for  it,  and  he  could  use  it  as  he  saw 
fit,  and  he  was  passing  over  the  road 
entirely  for  his  own  business  or 
pleasure.  So  long  as  he  was  working 
from  day  to  day  for  the  defendant  it 
might  be  said,  in  a  popular  sense,  that 
he  was  in  its  employment.  But  we  do 
not  think  that  is  the  sense  in  which 
the  words  are  used  in  the  statute."  On 
the  second  appeal,  the  court  reiterated 
its  opinions  that  the  ticket  was  not  a 
gratuity.  It  was  conceded  by  counsel 
that  the  plaintiff  was  a  passenger. 
(1896)  166  Mass.  492,  33  L.R.A.  844, 
55  Am.  St.  Rep.  417,  44  N.  E.  611.  This 
decision  was  lately  followed  in  Dickin- 
son V.  West  End  Street  R.  Co.  (1901) 
177  Mass.  365,  52  L.R.A.  326,  83  Am. 
St.  Rep.  284,  59  N.  E.  60,  where  an 
action  was  held  to  be  maintainable  by 
a  motorman  who,  while  going  home  to 
his  dinner,  was  injured  by  the  negli- 
gence of  the  motorman  of  the  car  on 
which  he  was  traveling;  such  use  of  the 
car  being  permissible  under  a  rule  of 
the  defendant  company,  which  provided 
that  employees  might  ride  on  the  cars 
at  any  time  free  of  charge.  Discussing 
the  position  of  the  plaintiff,  the  court 
said:  "At  the  time  of  the  accident  he 
did  not  stand  in  the  relation  of  a  serv- 
ant to  the  defendant.  His  time  was 
his  own,  and  he  owed  the  defendant  no 
duties  until  the  time  arrived  for  resum- 
ing his  work.  It  was  no  part  of  his 
duty  to  the  defendant,  as  a  servant,  to 
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There  is  one  Pennsylvania  decision  holding  that  a  mechanic  em- 
ployed by  a  railway  company  to  work  upon  the  road  at  a  distance 
from  his  home,  who  is,  by  agreement,  carried  to  and  fro  in  the  trains 
of  his  employers  without  paying  any  fare,  the  understanding  being 
that  this  transportation  is  a  part  of  his  wages,  may  recover  if  he  suf- 
fers injury,  while  on  the  road,  from  the  negligence  of  a  fellow  serv- 


take  the  car  on  which  he  was  riding; 
and  go  to  a  particular  place  for  his  din- 
ner. He  miglit  go  where  he  pleased  and 
when  he  pleased,  during  the  interval 
before  coming  back  to  his  work.  This 
case  is  different  in  this  particular  from 
cases  in  which  the  plaintiff  was  riding 
in  the  line  of  his  duty  in  the  course  of 
his  employment.  .  .  .  His  rights 
were  the  same  as  if,  after  finishing  his 
day's  service,  he  had  taken  a  car  in 
the  evening  to  visit  a  friend,  or  to  do 
any  business  of  his  own.  The  fact  that 
he  had  been  in  the  defendant's  service 
during  the  day  would  not  make  him  a 
fellow  servant  with  the  motorman  while 
riding  in  the  evening  under  the  rule, 
any  more  than  if  he  had  been  a  police- 
man or  a  newsdealer." 

It  has  been  held  that  a  railroad  em- 
ployee working  upon  a  bridge  is  a  pas- 
senger while  riding  on  a  railroad  train 
to  his  home  after  his  day's  work  is 
done,  where  his  contract  entitles  him 
to  free  transportation,  and  he  is  not 
under  any  obligation  to  ride,  or  en- 
gage in  any  service  for  the  company 
while  so  riding.  McNulty  v.  Pewiisy'l- 
vania  B.  Co.  (1897)  182  Pa.  479,  38 
L.R.A.  376,  61  Am.  St.  Rep.  721,  38  Atl. 
524. 

Where  a  night  watchman  and  ticket 
taker  was  being  carried,  according  to 
custom,  to  his  regular  place  of  work 
without  payment  of  fare,  it  was  held 
that,  as  he  was  not  on  the  train  in  the 
line  of  his  duty,  he  was  a  passenger, 
and  that,  on  proof  of  injuries  received 
while  he  was  being  so  carried,  negli- 
gence would  be  inferred  from  the  col- 
lision which  occasioned  them.  Chatta- 
nooga Rapid  Transit  Co.  v.  Venable 
(1900)  105  Tenn.  460,  51  L.R.A.  886, 
58  S.  W.  861. 

In  Washington  it  has  been  decided, 
after  an  elaborate  review  of  the  author- 
ities, that  a  man  employed  to  lay  track 
for  a  street-car  company,  with  trans- 
portation to  and  from  work  as  part  con- 
sideration, and  who  has  no  duties  to 
perform  in  connection  with  the  opera- 


tion of  the  car  on  which  he  rides,  and 
whose  contract  does  not  require  him  to- 
ride  on  any  particular  car  or  on  any 
car,  is  not  a  fellow  servant  of  the  em- 
ployees operating  the  car  at  the  time  of 
an  injury  received  by  him  wliile  so 
riding.  Peterson  v.  Seattle  Traction 
Co.  (1900)  23  Wash.  615,  53  L.R.A. 
586,  63  Pac.  539  (1901)  23  Wash.  643,. 
53  L.R.A.  596,  65  Pac.  543.  The  ra- 
tionale of  this  ruling  was  that  such  an 
employee  ceases  to  be  in  the  employ 
of  the  company  after  his  day's  work  is 
concluded,  and  that  he  is  neither  under 
the  control  of  the  company's  agents  nor 
required  to  perform  any  services.  On 
rehearing  (1901)  23  Wash.  643,  53 
L.R.A.  596,  65  Pac.  543,  the  court  modi- 
fied this  judgment  to  the  extent  of 
holding  that,  as  defendant  alleged  that 
plaintiff  was  not  a  passenger,  but  was. 
riding  on  a  free  pass  ticket,  which  con- 
tained a  condition  that  plaintiff  should 
assume  all  risk  while  using  it,  and  also 
denied  that  the  ticket  was  furnished 
plaintiff  as  a  part  of  his  compensation, 
the  exclusion  of  testimony  that  the 
ticket  contained  such  a  condition  and 
that  plaintiff  signed  it  was  erroneous. 
It  was  laid  down  that,  if  a  servant's 
transportation  constitutes  a  portion  of 
the  consideration  for  his  services,  he 
becomes  a  passenger  for  hire,  just  the 
same  as  anybody  else  who  parts  with 
anything  of  value  for  transportation; 
while,  if  the  consideration  for  his  serv- 
ices is  independent  of  his  transporta- 
tion, and  his  transportation  is  a  mere 
gratuity  bestowed  upon  him  by  his  em- 
ployer, he  stands  like  anyone  else 
traveling  on  a  free  pass  so  conditioned, 
notwithstanding  his  employer  would 
not  probably  have  bestowed  the  trans- 
portation if  the  recipient  had  not  been, 
in  his  employ. 

"Where  an  employee  is  traveling  on 
his  own  private  business,  when  his  time 
is  his  own,  even  though  he  travels  on 
a  pass  or  ticket  received  on  account  of 
his  employment,  or  is  permitted  to 
travel   without  a   pass    or    ticket,    by 
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ant.  Tlie  differentiating  factors  relied  on  by  the  court  were  tliat  the 
deduction  from  his  wages  made  him  a  paying  passenger;  that  his 
duties  had  been  completed  before  he  boarded  the  train  j  and  that  he 
was  not  carried  merely  for  the  convenience  of  his  employers  and 
without  any  contract  of  carriage.^*  [Similar  views  have  been  taken 
in  other  cases.^*'']  This  rule  embodies,  as  the  present  writer  ventures 
to  think,  a  doctrine  which  is  more  in  harmony  with  the  common-law 
conception  of  the  effects  of  the  existence  or  absence  of  a  specific  con- 
sideration for  the  transportation  than  a  New  York  case  in  which  sub- 
stantially the  same  facts  were  presented,  and  in  which  the  Pennsyl- 


reason  of  his  employment,  he  is  a  pas- 
senger, and  not  a  servant."  Simmons 
V.  Oregon  B.  Co.  (1902)  41  Or.  151,  69 
Pae.  440,  rehearing  denied  in  (1902) 
41  Or.  166,  69  Pac.  1022. 

In  Harris  v.  City  &  E.  G.  R.  Co. 
(1911)  69  W.  Va.  65,  —  L.E.A.(N.S.) 
— ,  70  S.  E.  859,  it  was  held  that  a 
servant  employed  to  labor  by  the  day 
in  the  power  house  of  a  railway  com- 
pany, and  who  is  furnished  with  a  free 
pass,  under  a  rule  of  the  company 
which  entitles  him  to  ride  on  any  of  the 
company's  cars  at  any  time,  and  about 
his  own  business,  during  the  continu- 
ance of  his  employment,  is  a  "passen- 
ger" when  riding  either  to  or  from  his 
place  of  labor,  and  not  a  fellow  servant 
of  the  motorman  in  charge  of  the  car, 
and  is  entitled  to  the  same  rights  as  a 
passenger  for  hire. 

An  employee  of  a  railroad  company, 
traveling  on  a  train  while  off  duty,  is  a 
passenger.  Penny  v.  Atlantic  Coast 
Line  R.  Co.  (1910)  153  N.  C.  296,  32 
L.E.A.(N.S.)  1209,  69  S.  E.  238. 

In  a  case  where  deceased  was  a  sec- 
tion foreman,  but  was  injured^  after 
working  hours  while  on  a  crossing,  it 
was  declared  that  the  company's  duty 
towards  him  was  the  same  as  towards 
a  stranger,  and  that  for  this  reason  it 
could  not  avail  itself  of  the  rule  that 
an  employer  is  not  liable  for  an  injury 
received  by  an  employee  through  the 
misconduct  of  a  fellow  servant.  Sulli- 
van V.  New  York,  N.  H.  &  B.  R.  Co. 
(1900)  73  Conn.  203,  47  Atl.  131  (no 
warning  signal  given  when  a  train  was 
approaching). 

14  O'Donnell  v.  Allegheny  Valley  E. 
Co.  (1868)  59  Pa.  239,  98  Am.  Deo.  336. 

14a  A  flagman  employed  under  a  con- 
tract to  receive  a  certain  sum  of 
money   each   week   and  fourteen  trans- 


portation tickets  is  a  passenger  while 
riding  on  one  of  the  tickets  after  his 
work  is  done.  Enos  v.  Rhode  Island 
Suiurhan  R.  Co.  (1907)  28  R.  I.  291, 
12  L.E.A.(N.S.)    244,  67  Atl.  5. 

Where  an  employee  rides  on  trans- 
portation furnished  to  him  as  part  of 
his  wages,  but  he  has  no  duties  to  per- 
form on  the  train,  his  rights  are  those 
of  a  passenger,  and  not  of  an  employee, 
though,  after  boarding  the  train,  he 
was  traveling  on  the  time  of  the  com- 
pany. Harris  v.  Puget  Sound  Electric 
R.  Co.  (1909)  52  Wash.  289,  100  Pac. 
838.  To  the  same  effect,  Harris  v. 
Puget  Sound  Electric  R.  Co.  (1909)  52 
Wash.  298,  100  Pae.  841  (same  acci- 
dent). 

In  the  following  cases,  where  an  em- 
ployee was  carried  back  and  forth  to 
his  work  free  of  charge,  as  a  part  of  his 
contract  of  employment,  it  was  held 
that  the  employee  was  entitled  to  the 
care  owing  to  a  passenger:  Carstoell 
V.  Macon,  D.  &  S.  R.  Co.  (1903)  118 
Ga.  826,  45  S.  E.  695  (telegraph  line- 
man) ;  Indianapolis  Inaction  &  Termin- 
al Co.  V.  Romans  (1907)  40  Ind.  App. 
184,  79  N.  E.  1068;  Hehert  v.  Port- 
land R.  Co.  (1907)  103  Me.  315,  125 
Am.  St.  Eep.  297,  69  Atl.  266,  13  Ann. 
Cas.  886  (laborer)  ;  Haas  v.  St.  Louis 
&  Suburban  R.  Co.  (1905)  111  Mo.  App. 
706,  90  S.  W.  1155  (track-laborer)  ; 
Roberson  v.  Greenleaf  Johnson  Lumber 
Co.  (1911)  154  N.  C.  328,  70  S.  E.  630; 
Enos  V.  Rhode  Island  Suburban  R.  Co. 
(1907)  28  R.  I.  291,  12  L.R.A.(]Sr.S.) 
244,  67  Atl.  5  (flagman)  ;  Johnson  v. 
Texas  C.  R.  Co.  (1906)  42  Tex.  Civ. 
App.  604,  93  S.  W.  433.  To  the  same 
effect,  Roberson  v.  Greenleaf  Johnson 
Lumber  Co.  (1911)  154  N.  0.  328,  70  S. 
E.  630. 
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vania  doctrine  was  expressly  disapproved.^*  The  hypothesis  that 
a  servant  who  submits  to  a  reduction  of  his  wages  in  consideration 
of  being  carried  acquires  no  additional  rights,  as  compared  with  a 
servant  whose  right  to  be  carried  cannot  be  put  higher  than  a  mere 
"permissive  privilege"  (see  subsec.  b,  supra),  seems  to  be  quite 
anomalous.  Whether  in  any  particular  instance  a  special  bargain  has 
been  made  which  exempts  the  servant  from  the  operation  of  the  doc- 
trine of  common  employment  must  be  determined  with  reference  to 
the  terms  of  the  contract^® 

The  doctrine  which  declares  that  a  railway  company  owes  a  higher 
degree  of  care  to  its  passengers  than  to  its  employees  enures  to  the 
benefit  of  a  servant  who  is  traveling  on  a  train  without  any  reference 
to  the  performance  of  his  contract." 

Whether  a  servant  who  is  shown  by  the  evidence  not  to  have  been 
in  the  course  of  his  employment  when  the  injury  was  received,  but 
who  was  traveling  on  an  employee's  pass  which  declared  him  to  have 
waived  his  right  of  action  for  the  negligence  of  the  company's  agents, 
is  entitled  to  recover,  will  depend  upon  the  doctrine  held  by  the  court 
as  to  the  binding  character  of  such  stipulations.^' 

15  Vick  V.  New  York  G.  &  H.  R.  R.  "where  an  employee  in  another  depart- 
Co.  (1884)  95  N.  Y.  267,  47  Am.  Eep.  ment  of  the  service  is  permitted  to  ride 
36    (see  note  8,  supra).  on  the  train  of  his  employer  from  his 

16  A  statement  of  claim  showing  that  home  to  the  place  of  his  employment,  or 
the  plaintiflF  was  injured  while  engaged  on  his  return  from  his  employment  to 
in  traveling  on  a  train  to  takfe  supplies  his  home,  the  status  of  passenger  does 
to  certain  places  in  none  the  less  in-  not  exist,  but  he  is  regarded  as  being 
sufficient  because  it  avers  that  he  was  an  employee,  taking  such  risks  as  em- 
received  on  the  train  "to  be  safely  car-  ployees  in  charge  of  the  train  would 
ried  on  it."     This  does  not  necessarily  tsuke." 

mean   that   the   company   had   made   a  18  See,    generally,    Shearm.    &    Redf . 

special  bargain  with  him  which  would  Neg.  §   505. 

give  him  the  rights  of  an  ordinary  pas-  In  a  ease  decided  by  one  of  the  Fed- 
senger.  Maij  v.  Ontario  &  Q.  R.  Go.  eral  courts  of  appeals  the  plaintiff, 
(1885)  10  Ont.  Eep.  70  (servant's  being  in  the  employment  of  defendant,  a 
action  held  to  be  barred  by  the  defense  railroad  company,  changed  to  a  differ- 
of  common  employment).  ent  employment,  still  with  defendant, 
IT  A  station  agent  riding  to  his  home  and,  in  connection  with  the  change, 
on  a  passenger  train  of  his  employer,  by  stipulated  for  free  transportation  to 
permission  of  the  conductor,  five  hours  Boston  from  the  city  where  he  was  to 
after  his  labors  of  the  day  had  ceased,  be  employed,  not  in  connection  with  his 
was  a  passenger,  and  did  not  take  the  work,  but  for  his  own  convenience.  On 
risks  attending  the  operation  of  the  one  of  these  trips,  made  for  his  own 
train  with  the  coach,  instead  of  the  purposes,  and  while  not  at  work  or  go- 
engine,  in  front.  Lomsville  tt  N.  R.  Go.  ing  to  or  from  his  work,  he  was  in- 
v.  Bcott  {Louisville  &  N.  R.  Go.  v.  jured  by  the  derailing  of  the  car  in 
Weaver)  (1900)  108  Ky.  392,  50  L.R.A.  which  he  was  riding.  It  was  held  that 
381,  56  S.  W.  674.  The  court  remarked  he  was  in  the  position  of  a  passenger  at 
that  "his  services  were  distinct  from  the  time  when  he  was  injured,  having 
that  of  operating  the  train,"  and  re-  given  for  his  passage  a  valuable  con- 
jected  the  doctrine  contended  for,  that  sideration,  and  that,  under  the  circum- 
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For  other  cases  bearing  upon  the  duty  owed  by  employers  to  serv- 
ants traveling  as  passengers,  see  §  1558,  notes  4,  5,  post. 

f.  Master  s  obligations  enure  to  benefit  of  servant  traveling  in 
course  of  his  employment. — In  a  few  cases  the  doctrine  that  the  obli- 
gations of  a  master  to  servants  traveling  in  the  line  of  their  duty  on 
vehicles  owned  by  him  are  not  different  either  in  kind  or  degree  from 
the  obligations  to  which  he  is  subject  with  regard  to  servants  who  are 
actively  engaged  in  work  has  been  asserted  for  the  servant's  advan- 
tage.'^ But  in  the  great  majority  of  instances,  that  doctrine  is  re- 
lied upon  for  the  purpose  of  establishing  the  nonliability  of  the 
defendant,  either  on  the  ground  that  he  was  entitled  to  avail  himself 
of  the  defense  of  a  contractual  assumption  of  the  risks,  or  on  the 
ground  that  he  was  not  required  to  exercise  for  the  protection  of  the 
injured  person  that  high  degree  of  care  which  a  carrier  is  bound  to 
exercise  in  conveying  passengers.  See  the  preceding  subsections,  and 
(as  to  the  latter  point)  §  911,  ante. 


stances,  public  policy  did  not  permit 
the  enforcement  of  the  stipulations  in- 
dorsed on  the  pass,  although  he  freely 
assented  to  them.  Whitney  v.  New 
York,  N.  B.  &  H.  R.  Go.  (1900)  50 
L.R.A.  615,  43  C.  C.  A.  19,  102  Fed. 
850. 

See  also  Peterson  v.  Seattle  Traction 
Co.  (1900)  23  Wash.  615,  53  L.R.A. 
586,  63  Pac.  539,  on  rehearing  (1901) 
23  Wash.  643,  53  L.R.A.  596,  65  Pac. 
543,  the  effect  of  which  is  stated  in 
note  13,  supra. 

19  That  the  duty  of  the  defendant 
company  to  furnish  a  re?isonably  safe 
plant  enured  to  the  benefit  of  a  laborer 
who  was  injured  while  traveling  on  a 
street  car  from  the  place  where  his 
work  was  done  to  his  home  was  taken 
for  granted  in  Pendergast  v.  Union  B. 
Co.  (1896)  10  App.  Div.  207,  41  N.  Y. 
Supp.  927. 

The  mere  fact  that  a  railroad  em- 
ployee, under  a,  mistake  for  which  he  is 
not  responsible,  leaves  his  place  of  work 
before  the  arrival  of  the  last  train  of 
cars  which  it  is  his  duty  to  unload,  does 
not  relieve  the  company  from  responsi- 
bility for  his  death  while  returning  at 
the  request  of  the  conductor  of  a  train 
which  he  is  to  unload,  on  the  ground 
that  he  is  not  in  the  employ  of  the  com- 
pany. Romhough  v.  Balch  (1900)  27 
Ont.  App.  Rep.  32. 

A  servant  who  is  employed  to  go  to  a 
certain   place   and   do  a   certain   work, 


and  who  is  transferred  to  and  from  that 
place  by  the  employer,  his  pay  being 
continued  all  the  time,  is  employed 
in  and  about  that  work  from  the  time 
be  leaves  until  he  returns.  Alabama 
G.  8.  R.  Co.  v.  Brooh  (1909)  161  Ala. 
351,  49  So.  453. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Harmon  (1908)  85  Ark.  503,  109  S.  W. 
296,  where  a  section  hand  was  injured 
while  being  transported  to  his  work,  the 
court  said:  "The  plaintiff  was  not  a 
passenger,  within  the  common  meaning 
of  the  term,  but  the  defendant  owed 
him  the  duty  of  exercising  ordinary 
care  for  his  protection,  and  in  testing 
the  question  of  his  care  and  prudence 
for  his  own  safety  the  same  rules  apply 
as  if  he  was  a  passenger." 

Although  an  employee  being  trans- 
ported to  his  place  of  work  is  not  a 
passenger  within  the  common  meaning 
of  the  term,  the  railroad  company  owes 
him  the  duty  to  exercise  reasonable 
care  for  his  transportation.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Wiggam  (1911) 
98  Ark.  259,  135  S.  W.  889. 

The  relation  of  master  and  servant 
exists  between  a  company  engaged  in 
the  manufacture  of  lumber  and  its  em- 
ployees, while  the  latter  are  being 
transported  to  and  from  their  places  of 
work  on  an  engine  and  flat  cars  oper- 
ated in  connection  with  the  business. 
Self  V.  Adel  Lumber  Co.  (1909)  5  Ga. 
App.  846,  64  S.  E.  112. 
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1556.  [625]  Servants  in  various  other  situations. — Some  of  the 
cases  under  this  head  have  turned  upon  the  question  whether  the  de- 
fendant was  or  was  not  subject  to  the  obligations  of  a  master  with  re- 
gard to  the  injured  person.  The  cases  do  not,  like  those  cited  in  the- 
preceding  section,  embody  any  secondary  principles  which  are  of 
general  application,  but  represent  simply  the  conclusion  of  the  courts 
that,  under  the  evidence  introduced,  the  relation  of  master  and  servant 
did  or  did  not  exist  at  the  time  when  the  injury  was  received.^ 

"As  between  an  employer    and    em-  75  N.  J.  L.  897,  69  Atl.  166   (defective 

ployee,     when     the     employee     receives  hand    car)  ;    Tanner    v.     Frank    Hitch 

transportation  as  a  part  of  his  contract  Lumber  Co.    (1906)    140  N.  C.  475,  53 

of  employment,  the  law  requires  no  more  S.   E.   287    (defective   car);     Heilig    v. 

than  ordinary  or  reasonable  care  on  the  Southern  R.  Co.   (1910)   152  N.  C.  469,. 

part  of  the  employer."     Eidem  v.  Chi-  67    S.    E.    1009      (posts     near     track)  ; 

cago,  R.  I.  d  P.  R.  Co.   (1910)   158  111.  Teocas  d  N.  0.  R.  Co.  v.  Kelly    (1903) 

App.  82.  34   Tex.   Civ.   App.   21,   80   S.   W.   1073 

A   laborer,   employed  by    a    railroad  (defective  hand  car)  ;   St.  Louis  South 

company,  is,  while  being  carried  home  Western  R.  Go.  v.  Browmng   (1909)   54 

from   his   work,   in  the  employment  of  Tex.  Civ.  App.  521,  118  S.  W.  245   (de- 

the  company,  and  if  injured  by  an  over-  fective  hand  car)  ;   Kluslca  v.  Teomans: 

head  viaduct  while  riding  on  the  top  of  (1909)   54  Wash.  465,  132  Am.  St.  Rep. 

the    car    because   of   the    crowded    con-  1121,  103  Pac.  819   (defective  roadbed), 
dition  of  the  car,  the  company  will  be        1  (a)   Relationship    held    to    eocist. — 

held  liable  by  reason  of  his  failure  to  See  notes  to  Taylor  v.  George  W.  Bush 

warn     him    of     the    danger.       Chicago  &     Sons     Go.     12     L.R.A.  (N.S.)      853; 

Terminal  Transfer  R.  Go.  v.  O'Donnell  Pioneer  Min.  &  Mfg.  Co.  v.   Talley,  12 

(1904)  213  111.  545,  72  N.  E.  1133.  L.R.A.  (N.S)     861;    Gooch    v.    Citizens' 

The  negligence  of  the  conductor  and  Electric  Street  R.  Go.  23  L.R.A.  (N.S. ) 

engineer  of  a  train  upon  which  an  em-  960;    Thomas   v.    Wisconsin,   C.   R.    Co.. 

ployee  was   being  carried  to  his  work  23  L.R.A.  (N.S.)   954. 
under  the  express  contract  of  the  mas-        Although   asleep   upon   a   side  track, 

ter    is    the    negligence    of    the    master,  in  a  car  provided  for  that  purpose,  the 

since  it  was  the  master's  personal  and  foreman  of  a  bridge  gang,  who  is  liable- 

iion-delegable  duty  to  carry  him  safely,  to  be  called  at  any  moment  to  go  out 

Headline    v.    Great    Northern    R.    Co.  with  his  gang  upon  the  road,  is  on  duty 

(1910)    113  Minn.  74,  128  N.  W.  1115.  so  far  as  to  be  at  the  time  a  fellow  serv- 

The  duty  of  a  master  in  respect  to  ant  with  the  men  operating    a    freight 

furnishing  a  reasonably  safe  place  to  a  train,   whose   negligence   causes   his   in- 

servant  who  is  carried  on  a  train  to  the  jury.     St.  Louis,  A.   d    T.    R.    Co.    v. 

place    of   work   begins   as    soon   as    the  Welch    (1888)    72    Tex.   298,   2    L.R.A. 

servant  boards  the  car  and  places  him-  839,  10  S.  W.  529. 

self  under  the  control  and  supervision        A  railroad  company's  duty  in  respect 

of  the  conductor  of  the  train.    Jaohetta  to  furnishing  a  safe  place  is  owed  by 

\.    San    Pedro,    L.  A.  d  St.  L    R    Co.  jt  to  a  conductor  in  his  caboose   await- 

(1909)    36  Utah,  470,  -  L.R.A.  (N.S.)  j^g  ^  .^jj  <.„  ^„^k,  although  he  is  not 

—,105  Pac.  100.  .  ^  ^   .     ^,      ,      .  paid  for  his  time  while  there.     Moyse- 

The  principle  enunciated  in  the  text  ^_  j^^^fhern  P.  R.  Co.   (1910)  41  Mont, 

was     also    asserted    m    the    loUowmg  „_„    ....  _  . 

cases:  ArkadelpMa  Lwmler  Co.  V.  Smith  '^'^'  "^"^  ^T^:  ^r? 

(1906)     78    Ark.    505,    95    S.    W.    800        ^  servant  in  the  regular  employ  of  a 

(defective  hand  car)  ;   Brown  v.  Rome  railroad  company  which  furnishes  him 

Mach.   d  Foundry   Co.     (1908)     5    Ga.  with  a  car  to  live  in  is  in  its  employ 

App.  142,  62  S.  E.  720   (defective  car)  ;  while   in   and   about   the  car,   although 

Noe  V.  Rapid  R.  Go.    (1903)    133  Mich,  he  is  temporarily  absent  from  his  du- 

152,  94  N.  W.  743    (unlocked  switch)  ;  ties   because   of   illness.     Illinois   G.  R. 

Cicalese  v.  Lehigh  Talley  R.  Co.  (1908)  Go.  v.  PwneUango   (1906)   129  111.  App. 
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],  affirmed  in    (1907)    227  111.  170,  81  of  the  master,  and  in  the  other  from  the 

1^.  E.  53.  duty  to  perform  the  service." 

A  railroad  employee  working  by  the  The  relation  of  master  and  servant 
<iay  in  a  bridge  gang,  and  living  in  a  between  a  railroad  company  and  one  of 
•car  provided  by  the  company,  may  re-  its  section  hands  continues  during  a 
■cover  for  an  injury  which  he  sustained  period  of  thirty  minutes  allowed  to 
in  a  collision  after  his  day's  work  was  such  employee  in  which  to  eat  his  din- 
performed,  and  while  he  was  in  his  car  ner,  where,  under  the  circumstances  at- 
■engaged  with  his  own  affairs,  as  in  such  tending  the  employment,  that  time  is 
<;ase  his  employment  does  not  termi-  too  short  to  allow  him  to  leave  the 
nate  with  his  day's  labor.  Intemation-  premises  for  that  purpose.  The  eating 
■al  &  G.  N.  B.  Co.  v.  Bycm  (1891)  82  of  the  meal  is  regarded  as  an  incident 
Tex.  565,  18  S.  W.  219,  following  the  of  the  service.  Cleveland,  C.  C.  &  8t.  L. 
last  cited  case.  B.   Co.  v.  Martin   (1895)    13  Ind.  App. 

An    employee   upon   a    railroad    con-  485,  41  N.  E.  1051  (boiler  exploded), 

struction  train  is  not  out  of  the  line  of  (The  two  last-mentioned  cases  are  re- 

his   duty  simply  because  he  chooses  to  ferred     to     under     another     aspect     in 

remain  upon   the  car  during  the  noon  §  1558,  note  3,  post.) 

hour.     Evansville  &  R.  B.  Co.  v.  Mad-  A  boy  who  is  sent  by  his  master  to 

■duic  (1893)   134  Ind.  571,  33  N.  E.  345,  warm  himself  at  a  stove  does  not  cease 

rehearing   denied   in    (1893)     134    Ind.  to  be  in  his  service,  and  is  as  much  en- 

£85,  34  N.  E.  511    (demurrer  properly  titled,    under    these    circumstances,    to 

sustained  to  an  answer  relying  on  the  bold  the  master  liable  for   any  injury 

fact  that  the  accident  happened  at  that  which  may  result  from  his  not  having 

time).     Adams     v.     Southern     R.     Co.  been  instructed  in  regard  to  the  dangers 

(1910)   166  Ala.  449,  51  So.  987.  incident  to  the  position  as   if   he  had 

The  relation  of  master  and  servant,  been  actually  at  work  in  the  neighbor- 
in  so  far  as  it  involves  the  obligation  hood  of  the  stove.  Wallace  v.  Standard 
■of  the  master  to  protect  his  servant  Oil  Co.  (1895)  66  Fed.  260  (where  the 
while  rightfully  upon  his  premises,  is  boy's  clothes  were  saturated  with  in- 
not  suspended  during  the  noon  hour,  flammable  oils  and  caught  fire ) . 
when  the  master  expects,  and  expressly  An  employee  who,  while  engaged  out- 
er by  fair  implication  invites,  the  serv-  side  a  sugar  factory,  very  early  on  a 
.ant  to  remain  upon  the  premises,  in  the  cold  morning,  receives  permission  to  go 
immediate  vicinity  of  the  work,  inside  to  warm  himself,  and  falls  into  a 
Thomas  v.  Wisconsin  C.  R.  Co.  (1909)  cistern  of  boiling  water  when  attempt- 
108  Minn.  485,  23  L.RA.  (N.S.)  954,  ing  to  enter  one  of  the  doors,  is  not,  as 
122  N.  W.  456.  a  matter  of  law,  out  of  the  line  of  his 

Where  a  workman  in  a  grain  elevator  employment.     Parkinson  Sugar  Co.  v. 

stayed  on  the  premises  during  the  time  Riley    (1893)    50  Kan.  401,  34  Am.  St. 

allowed  him  for  his  dinner,  and  within  Rep.  123,  31  Pac.  1090. 

that  time  was  injured  while  executing  The  duty  of  the  master  to  furnish  the 

sm  order  to  assist  in  operating  a  venti-  servant  a  safe  place  extends  to  a  room 

lator  which  was  defective,  it  was  held  over  the  boiler  room,  connected  with  his 

-that  his  employer   was   liable.     Brode-  establishment,  where,  to  his  knowledge, 

rick    V.    Detroit    Union    R.    Station    &  the   servants   resort   to    dry   or   change 

Depot  Co.   (1885)   56  Mich.  261,  56  Am.  their   clothing.     Muhlens  v.   Oherrrieyer 

Rep.  382,  22  N.  W.    802.      The    court  (1903)  83  App.  Div.  88,  82  N.  Y.  Supp. 

.said:     "It  does  not  follow  that,  because  527. 

plaintiff  was  given  an  intermission  In  Powers  v.  Calcasieu  Sugar  Co. 
from  work  of  an  hour  and  a  half  for  (1896)  48  La.  Ann.  483,  19  So.  455,  re- 
dinner,  he  ceased  during  that  time  to  be  covery  was  allowed  on  the  grounds  ex- 
the  servant  of  defendant.  If  during  plained  in  the  following  extract  from 
that  time  he  had  in  his  care  or  custody  the  opinion:  "We  have  given  attention 
:any  of  his  master's  property  requiring  to  the  insistence  that  when  the  accident 
bis  attention  and  oversight,  or  if  called  occurred  there  was  no  contract  relation 
upon  to  perform  work  by  the  master  or  between  plaintiff  and  defendant.  He 
T)y  one  having  authority  to  command  was  being  shown  the  work  to  be  done; 
his  service,  the  relation  would  still  hence  it  is  argued  he  was  entitled  to  no 
-exist  arising  in  the  one  case  from  the  protection  against  the  danger  he  en- 
duty' to  properly  care  for  the  property  countered.    He  was  in  charge  of  defend- 
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ant's  manager  at  the  time,  to  be  shown  journey  while  the  caboose  is  yet  in  the 
the  work  he  was  to  perform.  It  seems  yards,  and  before  the  train  has  been 
to  us  he  was  within  the  shelter  of  the  made  up,  then  such  brakemen  cannot  be 
responsibility  of  the  master  or  pro-  considered  trespassers  or  licensees.  Ghi- 
prietor  to  those  lawfully  on  his  premises  cago,  R.  I.  &  T.  R.  Co.  v.  Oldridge 
in  his  service.  If  not  actually  in  that  (1903)  33  Tex.  Civ.  App.  436,  76  S.  W. 
service,    the   plaintiff,    at   the    time    of    581. 

the  accident,  was,  on  the  invitation  of  The  noon  intermission  does  not  sever 
the  master,  being  conducted  to  that  por-  the  relation  of  a  servant  to  his  master, 
tion  of  the  premises  where  it  was  pro-  so  as  to  prevent  his  recovering  for  an 
posed  to  employ  him.  The  case  is,  we  injury  resulting  from  an  unsafe  work- 
think,  with  the  plaintiff  on  the  issue  of  ing  place,  received  while  attempting 
responsibility."  during  that  time,  by  direction  of  a  su- 

A  master  is  not  relieved  from  liabil-  perior,  to  remove  broken  timbers  which 
ity  for  injuries  to  a  servant  in  the  render  unsafe  the  work  of  the  em- 
course  of  his  employment,  by  the  fact  ployees.  Mitchell-Tranter  Co.  v.  Bhmett 
that  he  had  directed  such  servant  to  (1901)  23  Ky.  L.  Rep.  1788,  55  L.R.A. 
quit   work   at   a   time  before   the   acci-    710,  65   S.  W.  835. 

dent  happened.  McElligott  v.  Randolph  A  servant  does  not  cease  to  be  in  the 
(1891)  61  Conn.  157,  29  Am.  St.  Rep.  employ  of  the  master  during  the  noon 
181,  22  Atl.  1094.  hour  merely  because   he   works   by  the 

In  a  case  where  the  plaintiff  was  in-  hour.  Heldmaier  v.  Cohis  (1902)  195 
jured  by  unfenced  machinery,  it  was  111.  172,  62  N.  E.  853. 
held  that,  although  he  had  finished  his  In  Chambers  v.  Woodbury  Mfg.  Co. 
day's  work,  and  was  changing  his  (1907)  106  Md.  496,  14  L.R.A.  (N.S.) 
clothes,  at  the  time  of  the  accident,  383,  68  Atl.  290,  it  was  held  that  the 
preparatory  to  going  home,  the  relation  fact  that  a  child  employed  in  a  factory, 
of  master  and  servant  still  existed  be-  and  sent  by  the  master  onto  an  unsafe 
tween  them.  Helmke  v.  Thilmany  platform  to  pass  the  time  when  his 
(1900)    107  Wis.  216,  83  N.  W.  300.  services  are  not  actually  in  demand,  is, 

A  servant  whose  duties  are  not  so  while  there,  resting,  does  not  relieve  the 
exacting  as  to  prevent  his  leaving  the  master  of  the  duty  to  warn  him  as  to 
premises  occasionally  without  detri-  the  danger  of  the  position, 
ment  to  the  employer,  and  who  is  per-  A  casual  laborer  employed  by  the  day, 
mitted  to  absent  himself  in  this  man-  engaged  and  paid  by  the  hour,  who  has 
ner,  is  deemed  to  be  in  the  employment  finished  his  labor,  is  not,  while  on  his 
as  long  as  he  is  actually  on  the  prem-  way  to  the  defendant's  pay  box  to  re- 
ises,  and  is  entitled  to  recover  for  any  ceive  his  wages,  in  the  employment  of 
injury  which  he  may  there  receive,  al-  the  defendant,  so  as  to  be  barred  by  the 
though  at  the  time  of  the  accident  fellow-servant  rule  from  recovering  for 
he  may  have  started  on  a  journey  to  injuries  caused  by  the  negligence  of 
a  neighboring  town  to  attend  to  some  other  servants  of  the  defendant.  Percif 
private  business  of  his  own.  Adams  v.  v.  Donaldson  Bros.  (1909)  Sc.  Sess. 
Iron  Cliffs  Co.  (1889)  78  Mich.  271,  18  Cas.  267,  46  Scot.  L.  R.  199. 
Am.  St.  Rep.  441,  44  N.  W.  270  (run  The  master  is  responsible  for  the 
over  by  cars  while  crossing  a  track).         negligence  of  a  boy  employed  to  operate 

The  responsibility  of  a  mine  owner  an  electric  switch,  in  throwing  the 
for  the  safety  of  his  workmen  continues  switch  at  an  improper  time,  although 
as  long  as  they  are  in  the  mine.  He  is  the  act  occurred  during  one  of  the  rest 
bound  to  bring  them  up  safely,  even  periods  given  him.  Tijan  v.  Illinois 
though  they  may  have  quitted  their  Steel  Co.  (1911)  250  111.  554,  85  N.  E. 
work  while  down  below;  and  their  right   627. 

of  recovery  is  not  affected  by  the  fact  (b)  Relationship  held  not  to  exist. — 
that  the  jury  have  found  that  they  had  See  notes  to  Taylor  v.  Qeorge  W.  Busk 
no  lawful  excuse  or  proper  cause  for  d  Sons  Co.  12  L.R.A.  (N.S.)  853; 
abandoning  the  employment.  Brydon  v.  Pioneer  Min.  &  Mfg.  Co.  v.  Talley,  12 
Stewart   (1855)   2  Macq.  H.  L.  Cas.  30.   L.R.A.(N.S.)     861;    Gooch   v.    Citizens' 

If  it  is  customary  for  freight  brake-    Electric  Street  R.  Co.  23  L.R.A.  (N.S. ) 
men,  when  called  to  go  out  with  a  train,    960 ;    Thomas   v.    Wisconsin    C.   R.    Go, 
to   meet  the   conductor   in  the   caboose    23  L.R,A.  (N.S.)  954. 
with  food  and  clothing  required  for  the 
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In  other  cases  the  legal  consequence  of  the  conclusion  drawn  as  to 
the  existence  or  nonexistence  of  the  relation  was  that  the  defense  of 
common  employment  was  or  was  not  availahle  to  the  master.^ 


A  direction  by  a  section  foreman  to  a 
section  hand  to  notice  the  track  closely 
any  time  he  is  going  over  the  road, 
going  or  coming  from  home,  and  to  let 
him  know  if  anything  is  wrong,  is  not 
an  order  to  go  on  the  track  for  such  a 
purpose  after  the  end  of  his  day's  work 
at  laying  rails,  on  his  way  home,  so  as 
to  render  the  company  liable  for  his 
death,  which  occurs  at  such  time. 
Baker  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1895)  95  Iowa,  163,  63  N.  W.  667 
(struck  by  train). 

A  servant  not  working  overtime,  in- 
jured while  alighting  from  his  master's 
wagon  by  reason  of  a  defect  therein, 
where  he  has  been  driven  for  his  own 
accommodation  after  hours  by  a  fellow 
servant,  to  a,  point  near  his  home,  has 
no  claim  against  his  master.  Wink  v. 
W(Hler  (1891)  41  111.  App.  336  (in- 
struction based  on  theory  that  duty  as 
of  a  master  to  a  servant  was  owed  to 
plaintiff,  held  erroneous). 

A  track  repairer  engaged  in  repairing 
the  tracks  in  a  freight  yard  is  not  en- 
titled to  special  protection  which  he 
might  not  be  entitled  to  when  engaged 
in  other  business  about  the  yard,  on 
the  ground  that  his  work  is  not  com- 
pleted until  he  returns  his  tools  to  the 
tool  house,  but  he  is  entitled,  in  going 
to  the  tool  house  from  the  place  where 
he  has  been  repairing  a  track,  only  to 
the  same  protection  and  care  on  the 
part  of  the  railroad  company  as  he  is 
entitled  to  when  moving  about  the  yard 
performing  his  ordinary  daily  business. 
Such  an  employee,  therefore,  assumes 
all  the  risks  created  by  the  frequent 
passage  of  trains.  Grovce  v.  New  York 
C.  &  H.  R.  R.  Co.  (1893)  70  Hun,  37, 
23  N.  Y.  Supp.  1100. 

Where,  under  the  rules  of  the  com- 
pany, servants  have  no  right  to  claim 
compensation  when  disabled  by  sickness 
or  any  other  cause,  and  any  allowance 
they  make  to  them  in  such  case  is  to 
be  regarded  "as  a  gratuity  only,"  a  con- 
ductor who,  after  having  had  his  leg 
badly  crushed  in  a  collision,  has  been 
taken  to  a  hotel  and  placed  in  charge 
of  a  physician,  occupies  the  position  of 
a  stranger,  not  of  an  employee,  and  the 
company  is  not  liable  for  the  defaults 


of  the  physician  who  attends  upon  him 
during  a  subsequent  journey  which  he 
makes  along  the  line.  Baltimore  &  0. 
R.  Co.  V.  State  (1874)   41  Md.  268. 

Where  "a  servant  steps  aside  from 
the  business  of  his  master  for  never 
so  short  a  time  to  do  an  act  that  is  not 
a  part  of  that  business,  the  relation  of 
master  and  servant  is,  for  the  time, 
suspended,  and  the  acts  of  the  servant 
during  this  interval  are  not  the  master's 
but  his  own."  St.  Louis  Southwestern 
R.  Co.  V.  Harvey  (1906)  75  C.  C.  A. 
536,  144  Fed.  806. 

2  (a)  Defense  not  available. — ^A  track- 
man who,  after  completing  his  day's 
work  and  laying  aside  his  tools,  walks 
to  his  place  of  residence  along  a  section 
of  track  other  than  that  which  is  under 
his  own  supervision,  is  not,  during  that 
walk,  in  the  service  of  the  company, 
and  may  recover  if  he  is  run  down  by 
a  train  through  the  negligence  of  the 
men  operating  it.  Baltvmore  &  0.  R. 
Co.  V.  State  (1870)   33  Md.  542. 

A  laborer  in  the  carpenter  shop  of 
a  railway  company,  while  he  is  walking 
to  or  from  his  work  over  its  tracks,  is 
in  its  employment  in  such  a  sense  as  to 
be  unable  to  recover  damages  for  an 
injury  caused  by  the  negligent  opera- 
tion of  an  engine,  except  in  states  where 
the  engineer  is  deemed  to  be  in  a  dif- 
ferent branch  of  the  service.  See  Ryan 
V.  Chicago  &  N.  W.  R.  Co.  (1871)  60 
111.  171,  14  Am.  Rep.  32. 

Recovery  may  be  had  where  the  in- 
jured person  had  finished  his  day's 
work,  and  when  he  was  injured  by  the 
negligent  act  of  a  coemployee  was  walk- 
ing along  a  public  street  in  the  im- 
mediate vicinity  of  his  master's  prem- 
ises. Baird  v.  Pettit  (1872)  70  Pa. 
477  (where  a,  draftsman  in  a  locomo- 
tive factory,  who,  after  the  day's  work 
was  over,  left  the  building  in  the  dark, 
and  fell  over  a  pile  of  dirt  thrown  on 
the  public  footwalk  by  a  carpenter  in 
his  employer's  service,  was  held  to  be 
in  the  position  of  a  stranger  so  far  as 
regarded  his  right  of  action ) . 

In  Savannah,  F.  &  W.  R.  Co.  v.  Flan- 
nagan  (1889)  82  Ga.  579,  14  Am.  St. 
Rep.  183,  9  S.  E.  471,  a  railway  serv- 
ant who,  while  walking  home  along  a 
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stepped  on  to  it  for  a  moment  to  avoid  ion,  was  correct.  It  was  for  the  jury 
a  wagon,  and  was  struclc  by  a  train,  to  say,  from  the  nature  of  the  employ- 
was  held  to  be  in  the  position  of  a  ment,  the  manner  of  engaging  the 
stranger  as  regards  his  rights  of  ac-  hands,  the  usual  mode  of  transacting 
tion.  But  the  doctrine  of  common  em-  such  a  business,  and  the  other  circum- 
ployment  was  not  actually  involved  stances  of  the  case,  whether  the  service 
here,  that  defense  having  been  abolished  had  or  had  not  ceased  at  the  time  of 
in  Georgia  aa  to  railway  servants.  See  the  accident.  The  point  was  submitted 
chapter  Lxxvi.,  post.  fairly  to  the  jury,  with  no  more  com- 
In  'Northv>estern  Union  Packet  Co.  v.  ments  than  the  evidence  justified.  It 
McCue  (1873)  17  Wall.  508,  21  L.  ed.  was  argued  by  the  plaintiff  in  error 
705,  a  man  standing  on  a  wharf  was  that  the  employment  of  necessity  ter- 
hired  by  the  mate  of  a  steamer  which  minated  on  the  land,  because  it  waa 
it  was  desired  to  get  under  way  as  there  McCue  was  engaged  to  do  the 
soon  as  possible,  and  which  was  short  work,  and  he  had  the  right  to  be  pro- 
of hands,  to  assist  in  loading  some  vided  with  the  proper  means  of  reach- 
goods  which  were  near  the  wharf.  He  ing  it  from  the  boat.  On  the  contrary, 
had  not  been  in  the  service  of  the  boat  the  defendant  in  error  contended  the 
generally,  though  he  had  been  occasion-  special  service  ceased  when  McCue  had 
ally  employed  in  this  sort  of  work.  He  finished  his  work  and  waa  paid  off; 
assisted  in  loading  the  goods, — an  em-  that  after  this  he  was  not  subject  to 
ployment  which  continued  about  two  the  control  or  direction  of  the  officers 
hours  and  a  half.  He  was  then  told  of  the  boat,  but  at  liberty  to  stay  on 
to  go  to  "the  office,"  which  was  on  the  the  boat  or  go  off  as  he  pleased.  The 
boat,  and  get  paid.  He  did  so,  and  jury  took  this  latter  view  of  the  re- 
then  set  off  to  go  ashore.  While  croas-  lation  of  the  parties,  and  we  cannot  say 
ing  the  gang  plank  in  going  ashore,  the  that  they  did  not  decide  correctly.  At 
boat  handa  pulled  the  plank  recklessly  any  rate,  their  decision  on  a  question 
in  and  from  under  liis  feet,  and  he  was  of  fact  is  not  subject  to  review  in  this 
thrown  against  the  docic,  injured,  and  court.  The  defense  at  the  best  was  a 
died  from  the  injuries.  In  an  action  narrow  one,  and  in  our  opinion  more 
by  his  administratrix  for  the  injuries  technical  than  just." 
done  to  him,  the  declaration  alleging  A  person  on  the  list  of  "spare  men," 
that  he  had  been  paid  and  discharged,  who  reports  every  morning  at  his  em- 
and  that  after  this,  and  when  he  was  ployer'a  office,  and  is  then  at  liberty  to 
no  longer  in  any  way  a  servant  of  the  leave  at  once  if  there  is  no  opening  for 
ovmers  of  the  boat,  he  was  injured,  the  him,  is  not  a  coservant  of  the  regular 
defense  set  up  waa  that  he  had  remained  employees  during  the  time  he  remains 
in  the  service  of  the  boat  till  he  got  on  the  premises  on  the  chance  of  being 
completely  ashore,  and  that  injuries  set  to  work.  Oonlon  v.  Glasgow  ( 1899 ) 
having  been  done  to  him  by  his  fellow  1  Sc.  Seas.  Cas.  5th  series,  869. 
servants,  the  owners  of  the  boat  (the  The  fact  that  a  physician  had  agreed 
common  master  of  all  the  servants)  to  attend  surgically  the  employees  and 
were  not  liable.  It  was  held  not  erro-  passengers  of  a  railroad  company  when 
neous  to  leave  it  to  the  jury  to  say  called  upon  to  do  so  by  its  officers  and 
whether  the.  relation  of  master  and  agents  does  not  make  him  a  fellow  serv- 
servant  had  or  had  not  ceased  at  the  ant  of  the  operators  of  a  train  while  he 
time  of  the  accident.  Discussing  the  is  going  to  attend  one  of  his  patients, 
contention  that  it  was  the  province  of  Tingley  v.  Long  Island  B.  Co.  (1905) 
the  court,  and  not  the  jury,  to  deter-  109  App.  Div.  793,  96  N.  Y.  Supp.  865, 
mine  the  point  of  time  at  which  the  motion  for  reargument  denied  in  (1906) 
service  was  ended,  the  court  said:  "One  112  App.  Div.  886,  97  N.  Y.  Supp.  1149. 
of  the  theories  on  which  the  suit  was  A  man  employed  as  a  laborer  by  the 
prosecuted  was  that  McCue's  special  day  in  a  section  gang  is  not  in  the  em- 
employment  had  ceased  when  he  was  ployment  of  the  company  on  any  days 
injured.  This  theory  waa  reaisted  by  except  those  on  which  he  is  actually  at 
the  defense,  and  the  court,  not  taking  work.  Cinomnati,  N.  0.  &  T.  P.  B.  Co. 
upon  itself  to  determine  as  an  absolute  v.  Gonley  (1892)  14  Ky.  L.  Rep.  568, 
proposition  when  the  employment  ter-  20  S.  W.  816  (run  over  by  cars  running 
minated,  left  it  to  the  jury  to  find  how  on  down  grade  without  a  light ) . 
the  fact  was.    This  ruling,  in  our  opin-  (b)   Defense  avadlahle. — Several  cases 
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proceed  upon  the  theory  that  a  railway 
servant,  while  he  is  walking  along  or 
across  the  tracks  of  his  employers  to 
reach  or  return  from  his  place  of  work, 
is  in  the  service  of  the  company  in  such 
a  sense  as  to  be  unable  to  recover  for 
injuries  received  through  the  negligence 
of  any  fellow  servants  who  would  be 
held  to  be  in  common  employment  with 
him  if  he  were  actively  engaged  in  his 
duties.  This  doctrine  is  put  upon 
grounds  quite  analogous  to  those  which 
are  adduced  to  support  the  similar  doc- 
trine which  has  been  discussed  in  the 
preceding  section.  The  privilege  of  pas- 
sage over  the  master's  premises  is  said 
to  be  "an  essential  part  and  ingredient 
of  the  plaintiff's  contract  of  employ- 
ment, and  incidental  to  it,  as  much  as 
any  means  and  facilities  for  his  labor," 
furnished  at  the  place  of  work  itself. 
Eiculd  V.  Chicago  &  N.  W.  R.  Co. 
(1888)  70  Wis.  420,  5  Am.  St.  Eep. 
178,  36  N.  W.  12.  There  an  engine 
wiper  who  was  on  his  way  to  his  work, 
and  while  crossing  the  track  on  a  path 
used  by  the  employees  of  the  company, 
was  jammed  between  cars  which  had 
been  left  apart  for  the  employees  to 
pass  between,  was  held  to  be,  at  the 
time  of  the  injury,  in  the  employ  of 
defendant  and  a  fellow  servant  of  the 
trainmen  in  charge  of  the  cars.  The 
court  said:  "As  to  what  may  be  the 
law  when  an  employee  of  a  railroad 
company  is  not  actually  employed,  or 
at  any  intervals  of  actual  labor,  or  go- 
ing to  or  from  his  labor  his  own  way 
and  independently  of  the  company,  or 
under  other  circumstances,  is  imma- 
terial to  this  case.  The  authorities  may 
be  in  great  conflict  on  that  question; 
but  we  are  not  aware  that  they  are  in 
conflict  on  the  question  presented  by 
the  facts  of  this  case.  Here  we  have 
a  private  pathway  over  the  grounds  of 
the  company,  granted  and  allowed  to 
the  plaintiff  and  other  employees  of 
the  company,  who  worked  in  the  round- 
house, by  usage,  custom,  and  consent, 
for  their  ingress  and  egress  to  and  from 
from  their  work,  kept  open  across  the 
track  of  the  road,  and  which  had  been 
worn  and  used  by  himself  and  others 
for  long  time  prior  to  the  injury;  and 
that  in  order  to  reach  the  roundhouse 
it  was  necessary  for  him  to  go  upon 
said  pathway,  and  to  cross  the  track 
of  the  company  at  that  place.  It  was 
the  means,  and  only  means,  of  entrance 
and  exit  to  and  from  their  work,  fur- 
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nished  by  the  company,  and  the  plain- 
tiff and  others  had  a  right  to  its  free 
and  uninterrupted  use,  as  they  always 
had;  and  it  was  because  they  were 
employees  of  the  company  in  the  round- 
house that  they  had  such  right  and 
privilege.  .  .  .  Our  present  concern 
is.  Was  he,  when  injured,  an  employee 
of  the  company?  The  peculiar  facts 
of  this  case  which  make  him  such  ap- 
pear to  involve  precisely  the  same  prin- 
ciple as  that  class  of  cases  where  the 
plaintiff  was  being  carried  on  his  way 
from  and  to  his  place  of  labor  by  the 
railroad  company,  by  consent,  custom, 
or  contract,  and  was  injured  by  the 
negligence  of  other  employees  of  the 
company." 

In  BoUt  V.  Nmo  York  C.  B.  Co. 
(1858)  18  N.  Y.  432  (trackman  injured 
by  trainmen),  the  court  said:  "He 
was  in  the  defendant's  employment  and 
doing  that  which  was  essential  to  en- 
able him  to  discharge  his  particular 
duty,  viz.,  going  to  the  spot  where  it 
was  to  be  performed;  and  he  was,  more- 
over, going  on  the  track  where,  except 
as  the  servant  of  the  company,  he  liad 
no  right  to  be.  He  was  there  as  the 
employee  of  the  company,  and  because 
he  was  such  an  employee." 

In  Olsen  v.  Andrews  ( 1897 )  lb8 
Mass.  261,  47  N.  E.  90,  a  servant  using 
a.  bridge  under  repair  for  the  purpose 
of  getting  back  to  his  work  from  his 
boarding  house,  was  held  to  be  a  fellow 
servant  with  the  engineer  in  charge  of 
a  derrick  car  used  in  the  work  of  re- 
pairing. 

A  day  laborer  assumed  tne  risks  of 
the  negligence  of  a  fellow  servant,  al- 
though when  called  upon  to  do  the  work 
in  which  he  was  injured  he  had  com- 
pleted his  day's  stint,  where  ihtie  was 
no  agreement  excusing  him  from  coii- 
tinuing  work  during  the  entire  number 
of  hours  called  foi  in  his  contract. 
Kehoe  v.  Allen  (1892)  92  Mich.  464,  31 
Am.  St.  Rep.  608,  52  N.  W.  740. 

The  fact  that  a  servant  was  working 
overtime  will  not  exempt  him  from  the 
Ojjeration  of  the  doctrine  of  coservice, 
provided  he  was  in  the  line  of  his  em- 
ployment.    Hid. 

A  servant  cannot  recover  in  a  case 
where,  although  his  duty  did  not  call 
him  to  his  master's  premises  at  the 
time,  he  had  been  in  the  habit  of  going 
occasionally  to  see  what  he  would  have 
to  do  in  the  course  of  the  ensuing  nighty 
and  the  evidence  was  that  he  was  in- 
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1557.  [625a]  Temporary  intermission  of  relation  of  master  and  serv- 
ant never  produced  by  the  servant's  neglect  of  his  duties. — As  a  serv- 
ant cannot  take  advantage  of  his  own  wrong,  he  cannot  recover  on  the 
theory  that  by  reason  of  the  fact  that  he  was  neglecting  his  duties,  and 
was  therefore  not  in  the  line  of  his  employment  at  the  precise  moment 
of  the  accident,  he  was  not  subject  to  the  operation  of  the  doctrine  of 
common  employment.^ 


B.  Liability  as  dependent  upon  the  question  whethee  the  act 

FEOM    WHICH    the    INJURY   RESULTED    WAS    OR   WAS    NOT    AUTHOR- 
IZED. 

1558.  [626]  Presence  of  servant  at  the  place  where  the  accident  oc- 
curred.—  a.  Circumstances  under  which  recovery  has  been  allowed. — 
If  at  the  time  of  the  accident  the  injured  servant  was  actively  engaged 
in  the  performance  of  the  functions  assigned  to  him,  the  mere  fact  that 
he  had  no  connection  with  the  defective  instrumentality  which  caused 
the  insecurity  of  the  place  of  work  will,  of  course,  not  prevent  him 
from  maintaining  an  action.^    But  it  is  not  necessary  to  show,  as  a 


jured  by  the  fellow  servant's  negligence, 
while  proceeding  to  the  office  in  com- 
pliance with  a  summons  from  the  man- 
ager. Lovell  V.  Howell  (1876)  L.  R. 
1  C.  P.  Div.  161,  45  L.  J.  C.  P.  N.  S. 
387,  34  L.  T.  N.  S.  183,  24  Week.  Rep. 
672. 

If  a  person  under  due  authority  from 
a  railroad  company  goes  upon  an  engine 
to  learn  the  duties  of  a  fireman,  per- 
forming services  to  gain  experience,  he 
is  a  servant  of  the  company,  though  he 
receives  no  pay  during  his  apprentice- 
ship, and  is  a  fellow  servant  with  the 
regular  servants  employed  in  the  opera- 
tion of  the  train  on  which  he  is  engaged. 
Smith  V.  Western  &  A.  R.  Co.  (1910) 
134  <3a.   216,   67   S.  E.   818. 

The  relation  of  a,  servant  to  his  fel- 
lows does  not  cease  while  he  is  securing 
his  street  clothing  from  its  receptacle, 
after  the  termination  of  his  day's  work, 
and  he  cannot,  therefore,  hold  the  em- 
ployer liable  for  an  injury  caused  by 
the  negligent  firing  of  a  blast  by  a 
fellow  servant  while  he  is  so  engaged. 
Willmarth  v.  Cardoza  (1910)  27  L.R.A. 
(N.S.)  376,  99  C.  C.  A.  475,  176  Ked.  1. 

1  In  Evans  v.  Atlantic  £  P.  R.  Go. 
(1876)  62  Mo.  49,  it  was  contended  that 
the  plaintiff,  who,  as  station  agent,  was 
especially  entrusted  with   the   duty   of 


attending  to  freight  trains,  and  of  see- 
ing that  they  were  loaded  and  unloaded 
and  properly  secured  on  the  side  track 
or  switches,  was  entitled,  at  the  time 
when  he  was  run  over  by  a  locomotive, 
to  be  regarded  as  a  member  of  the  gen- 
eral public,  and  to  recover  on  the 
ground  that  the  bell  had  not  been  rung, 
as  required  by  statute.  The  court  de- 
clared this  proposition  to  be  too  mon- 
strous a  proposition  to  be  conceded,  and 
that  the  evidence  showed  that  he  was 
not  merely  the  fellow  servants  of  the 
train  hands,  but  had  entire  control 
over  them. 

The  general  principle  that  one  per- 
son cannot  by  his  own  wrongful  act 
acquire  a  right  of  action  against  an- 
other is  recognized,  in  another  connec- 
tion, in  Baron  Bramwell's  argument  in 
the  Degg  Case  (1857)  1  Hurlst.  &  N. 
773,  26  L.  J.  Exch.  N.  S.  171,  3  Jur. 
N.  S.  395,  as  quoted  in  §  1563,  note 
5,  post;  and  see  Wills  v.  Belle  Ewart 
loe  Co.    (1906)    12  Ont.  L.  Rep.  526. 

'^Egan  v.  Dry  Dock,  E.  B.  &  B.  R. 
Co.  (1896)  12  App.  Div.  556,  42  N. 
Y.  Supp.  188  (boiler  exploded  and  in- 
jured a  man  whose  duty  it  was  to  hitch 
up  and  unhitch  teams).  The  court 
said:  "The  boiler  was  neither  an  ap- 
pliance furnished  by  the  defendant  for 
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condition  precedent  to  recovery,  that  he  was  on  duty  when  the  injury 
was  received.  In  so  far  as  his  rights  are  dependent  upon  the  position 
which  he  was  occupying  at  the  time  of  the  event  complained  of,  a  good 
cause  of  action  is  made  out  as  soon  as  it  is  proved  that,  although  he 
may  not  have  been  actively  engaged  in  the  performance  of  any  duty, 
the  position  in  question  was  one  which  he  was  authorized  to  occupy.* 


the  plaintiff  to  use  in  his  work,  nor 
was  it  a  tool  in  which  he  had  any  inter- 
est whatever.  As  to  him,  the  obligation 
the  law  imposed  upon  the  defendant 
with  regard  to  this  boiler  arose  out  of 
its  duty  to  furnish  him  a  safe  place  in 
which  to  do  his  work.  His  employment 
kept  him  in  the  building  in  which  the 
boiler  was  situated,  and,  while  it  did 
not  call  upon  him  to  work  at  the  boiler 
or  do  any  work  which  was  connected 
with  it,  he  was  still  required  to  be  so 
near  the  place  where  the  boiler  was 
that,  if  the  boiler  was  not  safe  to  use, 
it  necessarily  was  dangerous  for  him  to 
be  in  the  place  where  his  duty  called 
him  to  be.  As  the  defendant  saw  fit 
to  keep  the  boiler  so  near  the  stables 
that  an  explosion  caused  by  a  defect 
in  it  was  liable  to  injure  the  plaintiflf, 
as  well  as  any  other  person  whose  duty 
called  him  to  be  within  the  limits  liable 
to  be  affected  by  such  an  explosion,  it 
was  clearly  within  the  place  where  the 
plaintiff  was  called  upon  to  work,  and 
its  presence  there  imposed  upon  the  de- 
fendant the  duty  of  taking  care  that  it 
was  in  reasonably  safe  condition." 

2  To  a  detective  who,  with  the  per- 
mission of  the  proper  oflBcials,  is  con- 
veyed over  the  road  on  a  hand  car,  the 
company  owes  the  obligation  of  using 
reasonable  care  that  the  car  is  in  a 
condition  fit  for  the  purposes  of  car- 
riage, and  also  of  seeing  to  it  that  the 
car  is  used  wit.h  due  care  by  those  in- 
trusted with  its  management.  This 
obligation  is  owed,  whether  the  relation 
between  the  company  and  the  detective 
is  that  of  master  and  servant,  or  car- 
rier and  passenger.  Pool  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1881)  53  Wis.  657, 
11  N.  W.  15. 

A  verdict  for  the  defendant  should 
not  be  directed  in  any  case  where  there 
is  evidence  which  fairly  tends  to  show 
that  a  servant  was  traveling  as  a  pas- 
senger on  a  railway  car,  under  a  license 
given  by  an  agent  of  the  company  who 
had  sufficient  authority  in  the  premises. 
Bryant  v.  CUcago,  St.  P.  M.  d  0.  B.  Co. 


(1893)  4  C.  C.  A.  146,  12  U.  S.  App. 
115,  53  Fed.  997,  reversing  Davis  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  (1891) 
45  Fed.  543.  (Bryant  was  the  admin- 
istrator of  Davis,  who  died  while  the 
appeal  was  pending.)  See  further,  as 
to  this  case,  note  9,  subsec.  6,  infra. 

Where  a  conductor  allows  a  servant 
to  remain  on  a  freight  train  which  is 
allowed  to  carry  passengers,  after  dis- 
covering that  he  is  on  the  train,  he  be- 
comes entitled  to  the  rights  of  a  pas- 
senger, although  he  may,  in  the  first 
instance,  have  boarded  the  train  with- 
out leave.  Sherman  v.  Hannibal  &  St. 
J.  R.  Co.  (1880)  72  Mo.  62,  37  Am. 
Rep.  423,  citing  Wilton  v.  Middlesex  R. 
Co.  (1871)  107  Mass.  108,  9  Am.  Rep. 
11. 

A  railroad  company  is  liable  for  the 
death  of  an  employee  killed  while 
crossing  a  trestle  which  he  was  tacitly 
licensed  to  cross,  where  those  in  charge 
of  the  engine  failed  to  look  out  for  his 
presence  and  guard  against  colliding 
with  him, — especially  where  they  failed 
to  use  reasonable  care  after  discovering 
his  presence,  or  were  hindered  from  see- 
ing him  by  steam  from  a,  defective 
steam  chest  upon  the  engine.  Hammill 
V.  Louisville  &  N.  R.  Co.  (1892)  93  Ky. 
343,  20  S.  W.  263. 

A  servant  who  ordinarily  has  super- 
vision of  cars  only  when  they  are  on 
the  side  track,  but  who,  with  the  knowl- 
edge of  the  conductor  and  the  station 
agent,  goes  on  the  main  track  to  finish 
sealing  a  car  on  the  conductor's  demand 
of  the  station  agent,  is  not  a  trespasser. 
De  Walt  V.  Houston,  E.  &  W.  T.  R.  Co. 
(1900)  22  Tex.  Civ.  App.  403,  55  S.  W. 
534. 

Where  a  section  hand  employed  by  a 
railroad  company  in  handling  wood 
boarded  a  train  about  noon  to  go  some 
distance  down  the  track  to  dinner, 
which  was  the  usual  mode  of  going  to 
dinner,  adopted  at  the  instance  and  re- 
quest of  the  foreman  in  charge,  in  order 
to  get  back  to  their  work  in  proper 
time,  he  was  not  in  the  position  of  a 
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This  rule  enures  to  the  servant's  advantage  where  the  matters  upon 
which  he  was  engaged  were  not  immediately  connected  ^vith   the 

trespasser,  and  tRe  company  was  bound  jected  the  contention  that,  when  the 
to  use  ordinary  care  for  his  safety,  accident  happened,  plaintiff  and  the 
Boss  V.  Nortliern  P.  R.  Go.  (1888)  5  operator  were  not  acting  within  the 
Dak.  308,  40  N.  W.  590  (struck  by  scope  of  their  employment,  but  were 
switch  stand  too  close  to  track;  error  using  the  elevator  without  authority 
to  direct  verdict  for  defendant).  and  for  their  own  convenience,  as  being 

In  a  jurisdiction  where  the  doctrine  without  merit.  Nutzmarm  v.  Oermania 
of  common  employment  has  been  abro-  Idfe  Ins.  Co.  (1901)  82  Minn.  116,  84 
gated  by  statute,  so  far  as  regards  per-  N.  W.  730;  first  appeal  (1900)  78 
sons  engaged  in  the  operation  of  rail-  Minn.  504,  81  N.  W.  518. 
ways,  it  has  been  held  that  a  good  cause  A  chambermaid  in  a  hotel,  who  with 
of  action  is  shown  by  a  complaint  which  the  consent,  approval,  or  direction  of 
alleges  substantially  that  a  member  of  the  housekeeper  or  manager,  who  has 
a  bridge  gang  was  injured  by  the  negli-  power  to  employ  and  discharge  cham- 
gent  operation  of  the  two  hand  ears  by  bermaids,  uses  the  elevator  in  passing 
which,  in  accordance  with  an  agree-  from  one  story  to  another  in  the  per- 
ment,  he  and  his  fellow  workmen  were  formance  of  her  duties,  is  not  a  mere 
being  transported  from  a  certain  sta-  volunteer  who  assumes  the  risk  of  the 
tion  to  the  place  of  their  day's  labor,  method  of  transit,  unless  she  knows  or 
Walliii  V.  Eastern  R.  Co.  (1901)  83  has  reason  to  believe  that  the  house- 
Minn.  149,  54  L.R.A.  481,  86  N.  W.  76.    keeper  or  manager  has  no  right  to  al- 

A  requested  instruction  in  an  action  low  her  to  use  the  elevator.  The  Orien- 
by  a  conductor  against  a  railroad  com-  tal  v.  Barclay  (1897)  16  Tex.  Civ.  App. 
pany  for  personal  injuries,  that  if  the  193,  41  S.  W.  117 ;  Oriental  Investment 
plaintiff's  position  on  the  locomotive  Co.  v.  Sline  (1897)  17  Tex.  Civ.  App. 
contributed  to  his  injury,  and  he  had  no    692,  41  S.  W.  130. 

business  engagements  thereon  connected  An  instruction  that,  if  one  voluntari- 
with  his  duty  as  conductor,  the  jury  ly  went  upon  an  elevator  without  his 
shall  find  for  defendant,  is  properly  re-  duty  calling  him  there,  or  being  direct- 
fused,  where  the  train  consisted  of  the  ed  to  go  by  his  employers,  for  the  pur- 
engine  and  one  flat  ear  only,  and  the  pose  of  assisting  another,  he  could  not 
plaintiff  testified  that  he  was  in  the  recover  for  an  injury  sustained  by  the 
cab,  which  was  his  usual  place  when  at-  fall  of  the  elevator, — is  misleading 
tending  to  the  discharge  of  his  duties  when  it  is  undisputed  that  he  was  act- 
with  such  train,  and  there  is  no  evi-  ing  in  the  line  of  his  duty.  Union 
dence  tending  to  prove  that  that  was  Show  Case  Go.  v.  Blindauer  (1898)  75 
not  his  proper  place.  Geary  v.  Kansas  111-  App.  358,  affirmed  in  (1898)  175 
City,  0.  &  8.  R.  Go.  (1897)  138  Mo.  111.  325,  51  N.  E.  709. 
251,  60  Am.  St.  Rep.  555,  39  S.  W.  774.        An  employee  of  an  electric  light  com- 

Whether  or  not  the  plaintiff,  a  sec-  pany,  killed  on  the  roof  of  a  house  by 
tion  hand,  injured  while  walking  on  the  contact  with  a  live  wire,  was  in  the 
track,  was  a  trespasser,  is  in  each  in-  discharge  of  his  duty  while  standing  or 
stance  a  question  of  fact,  and  it  was  moving  in  a  space  where  he  could  read- 
erroneous  for  the  court  to  give  instruc-  ily  answer  the  calls  of  his  foreman,  or 
tions  framed  on  the  assumption  that  he  render  the  assistance  required  by  him, 
was  a  trespasser.  King-ma  v.  Chicago  although  he  had  taken  two  or  three 
<«  N.  W.  R.  Co.  (1899)  85  111.  App.  138.    steps     away.       Orenmis     v.     Louisville 

In  a  case  where  the  plaintiff  was  in-  Electric  Light  Co.  (1899)  20  Ky.  L. 
jured  in  an  elevator  accident,  and  it  Hep.  1293,  49  S.  W.  184. 
was  shown  that,  according  to  the  rules  Where  a  jointer  in  a  stove  factory 
of  the  building,  the  elevator  stopped  went  into  the  engine  house  to  get  oil 
running  at  12:30  p.  M. ;  that  he  was  and  a  whetstone,  and  was  killed  by  an 
injured  at  about  12;  and  that  it  was  explosion  of  the  boiler,  between  6  and 
necessary  for  the  operator  to  use  the  6 :  20  in  the  morning,  and  the  hours  of 
elevator  in  the  very  work  which  was  work  began  at  6:30,  it  was  held  to  be 
being  done,  and  that  he  had  habitually  for  the  jury  to  say  whether  he  had 
used  it  for  such  purposes,  the  court  re-    arrived  at  a  reasonable  time,  the  evi- 


§  1558] 


SCOPE  OF  EMPLOYMENT. 


4693 


denee  being  that  he  lived  about  a  mile 
away,  and  was  in  the  habit  of  using  his 
time,  between  his  arrival  and  the  start- 
ing of  the  work,  in  oiling  and  getting 
ready  the  machine  on  which  he  worked. 
The  jury  was  held  to  have  been  rightly 
instructed  that  the  plaintiff  would  not 
have  been  in  the  line  of  his  duty  if  he 
had  come  an  hour  or  two  before  hia 
time.  Walhert  v.  Trexler  (1893)  156 
Pa.  112.  27  Atl.  65. 

An  employee  who  received  an  injury 
by  falling  into  an  open  well  dug  by  the 
employer  on  his  premises  near  a  tent 
where  employees  were  boarded  and 
lodged  was  in  the  course  of  his  employ- 
ment, when  he  was  proceeding  to  a 
town  near  by,  under  direction  of  his 
employer,  to  find  lodging.  Indiana, 
Pipe  Line  &  Ref.  Co.  v.  Neusiaum 
(1899)  21  Ind.  App.  361,  52  N.  E.  471. 
The  court  contrasted  the  cases  in  which 
a  servant  takes  a  certain  route  for  his 
own  convenience  or  pleasure. 

A  complaint  alleging  that  the  plain- 
tiff, a  blacksmith's  helper,  was  injured 
by  a  piece  of  sheet  iron  which  toppled 
over  on  him  when  he  went  into  the  bin 
where  the  scraps  of  iron  were  kept,  to 
be  used  as  they  might  be  required,  is 
not  demurrable  for  the  reason  that 
there  is  no  averment  that  the  bin  was  a 
place  provided  for  the  defendant's  serv- 
ants to  work  in.  Baltim,ore  &  0.  8.  W. 
It.  Go.  V.  Spaidding  (1898)  21  Ind. 
App.  323,  52  N.  E.  410. 

A  mule  driver  in  a  mine,  who  had 
been  directed  to  take  an  empty  car  and 
clean  up  some  coal  at  an  entry,  and 
who  takes  the  ear  when  loaded  to  the 
nearest  point  where  loaded  cars  are 
stored,  and  who  was  injured  while  pla- 
cing his  car  at  that  point,  cannot  be 
said  as  a  matter  of  law  to  have  been 
wrongfully  there,  in  the  absence  of  in- 
structions or  usage  to  the  contrary. 
Brooks  V.  Chicago,  W.  d  V.  Coal  Co. 
(1908)    234  111.  372,  84  N.  E.  1028. 

An  extra  brakeman  who  is  injured 
by  the  company's  negligence  while 
crossing  the  tracks  to  a  club  room  to 
await  a  call  to  work  is  not  in  the  em- 
ployment of  the  company  in  the  sense 
that  he  assumes  the  risks  of  the  situ- 
ation. .Best  V.  New  York  C.  &  H.  R.  R. 
Co.  (1907)  117  App.  Div.  739,  102  N. 
Y.   Supp.   957. 

A  car  hostler  who  was  injured  while 
on  the  side  ladder  of  a  car  on  a  moving 
train  over  which  he  intended  to  walk, 
so    as    to    be    by    the    engine    when    it 


stopped,  is  not  necessarily  precluded 
from  recovery  because  his  duties  did 
not  render  it  necessary  for  him  to  ride 
on  the  train,  where  the  yard  master 
knew  of  the  practice  of  hostlers  to  ride 
on  the  trains.  Lynch  v.  Texas  &  P.  R. 
Co.  (1911)  —  Tex.  Civ.  App.  — ,  133  S. 
W.  522. 

Where  a  master  had  provided  several 
ways  of  approach  to  a  building  for  the 
use  of  his  servants,  an  instruction  that, 
unless  forbidden  to  do  so,  his  servants 
might  leave  by  any  one  of  them  which 
was  most  convenient,  and  if,  in  so  do- 
ing, a  servant  was  injured  by  the  neg- 
ligence of  the  master  to  keep  it  in  a 
reasonably  safe  condition,  the  master 
was  liable  for  the  injury,  was  proper. 
Rinake  v.  Victor  Mfg.  Co.  (1900)  58 
S.  C.  360,  36  S.  E.  700. 

A  declaration  is  not  demurrable 
which  alleges  that  the  plaintiff  was 
struck  by  an  engine  while  he  was  walk- 
ing across  the  tracks  of  the  defendant 
railway  company  to  its  roundhouse, 
where  he  was  employed,  which  course 
was  necessarily  taken  to  reach  the  place 
of  his  employment,  and  that  such  use  of 
the  tracks  was  known  to  and  sanctioned 
by  the  defendant,  who,  through  its  serv- 
ants, negligently  ran  an  engine  and  car 
upon  the  plaintiff,  injuring  him.  Sa- 
vannah, F.  &  W.  R.  Co.  V.  Chancy 
(1897)  102  Ga.  814,  30  S.  E.  437  (de- 
murrer sustained  on  first  appeal  [1897] 
101  Ga.  420,  28  S.  E.  1001,  on  the 
ground  that  it  did  not  appear  that  the 
plaintiff  was  obliged  to  walk  on  the 
track  owing  to  the  necessities  of  his 
work,  nor  that  the  company  sanctioned 
this  practice ) . 

"The  duty  to  provide  a  reasonably 
safe  place  to  work  in,  as  well  as  of 
ingress  and  egress,  is  like  unto  the  ob- 
ligation to  provide  machinery  that  is 
not  defective."  'Nelson  v.  R.  J.  Rey- 
nolds Tobacco  Co.  (1907)  144  N.  C. 
418,  57   S.   E.   127. 

The  master's  duty  as  to  furnishing 
a  safe  place  for  his  servant  to  work 
extends  to  ways  of  ingress  and  egress; 
to  the  place  of  work.  Virginia  Bridge 
&  Iron  Co.  V.  Jordan  (1905)  143  Ala., 
603,  42  So.  73,  5  Ann.  Cas.  709.  To. 
the  same  effect,  Feneif  v.  Boston  <6- 
M.  R.  Go.  (1907)  196  Mass.  575,  82; 
N.  E.  705;  Strobel  v.  Qerst  Bros.  Mfg.. 
Co.  (1810)  148  Mo.  App.  22,  127  S.  W.. 
421 ;  Eaber  v.  Jenkins  Rubber  Co. 
(1905)  72  N.  J.  L.  171,  61  Atl.  382; 
Reynolds    v.     Seneca    Falls     Mfg.     Go. 
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actual  performance  of  the  work  undertaken  by  him,  and  even  where 
those  matters  were  of  a  merely  personal  and  private  nature.' 


(1910)  137  App.  Div.  446,  122  N.  Y. 
Supp.  797;  Nelson  v.  R.  J.  Reynolds 
Tobacco  Co.  (1907)  144  N.  C.  418,  57 
S.  E.  127;  Hollis  v.  Widener  (1908) 
221  Pa.  72,  70  Atl.  287;  Missouri,  K. 
<&  T.  R.  Co.  V.  BalUet  (1908)  48  Tex. 
Civ.  App.  641,  107  S.  W.  906;  Williams 
V.  Belmont  Coal  £  Coke  Co.  (1904)  55 
W.  Va.  84,  46  S.  E.  802.  And  see 
Creech  v.  Wilmington  Cotton  Mills 
(1904)  135  N.  C.  680,  47  S.  E.  671 
(servant  permitted  but  not  required  to 
go  to  place  where  injury  occurred). 

8  "The  master's  duty  to  furnish  the 
servant  a  safe  place  in  which  to  work 
extends  to  such  portions  of  the  premises 
as  the  master  knows  or  ought  to  know 
his  servants  are  accustomed  to  use  in 
the  performance  of  the  work  for  which 
they  are  employed."  Edwards  v.  Tilton 
Mills  (1900)  70  N.  H.  574,  50  Atl.  102. 
Action  held  maintainable  where  plain- 
tiff struck  his  leg  against  a  shipper  rod, 
while  walking  along  a  passageway  be- 
tween two  machines  in  a.  mill,  which 
had  for  a  long  time  been  used,  with  de- 
fendant's assent,  by  its  servants  gener- 
ally, though  the  injured  employee  had 
never  before  used  it. 

A  brakeman  who  is  sleeping  in  the 
caboose  of  another  train  before  going 
out  with  his  own  train  is  within  the 
scope  of  his  employment,  where  he  does 
so  by  the  permission  of  the  trainmas- 
ter. Olson  V.  Minneapolis  &  St.  L.  R. 
Co.  (1899)  76  Minn.  149,  48  L.R.A.  796, 
78  N.  W.  975. 

An  employee  who  has  just  quitted  the 
service  of  a  railway  company,  and  who 
has  rightfully  entered  a  pay  car  on  the 
stopping  of  the  train  to  which  it  is 
attached,  is  entitled  to  a  reasonable 
time  for  the  transaction  of  his  business 
before  the  train  is  started,  and  to  a 
proper  warning  of  the  purpose  to  start 
the  train,  to  enable  him  to  leave  the 
car  in  safety.  New  York,  P.  d  N.  R. 
Co.  V.  Coulbourn  (1888)  69  Md.  360,  1 
L.R.A.  541,  9  Am.  St.  Rep.  430,  16  Atl. 
208. 

A  workman  who  stays  upon  his  em- 
ployer's premises,  and  eats  his  dinner, 
during  the  period  when  work  is  sus- 
pended in  the  middle  of  the  day,  is  not 
a  trespasser.  Broderick  v.  Detroit  Un- 
ion K.  Station  &  Depot  Go.    (1885)   56 


Mich.  261,  50  Am.  Efip.  382,  22  N.  W. 
802. 

The  eating  of  his  midday  meal  by  an 
employee  is  not  ordinarily  an  incident 
of  his  service,  but  will  become  such 
where  the  master  allows  so  short  a  time 
for  this  purpose  that  the  employee  must 
eat  it  on  or  in  the  immediate  vicinity 
of  the  place  of  his  work.  There  is  then 
an  implied  invitation  to  remain  on  the 
master's  premises,  and  he  can  recover 
damages,  if  injured,  owing  to  the  de- 
fective condition  of  the  appliances, 
while  he  is  eating  the  meal  in  a  build- 
ing which  the  employees  have  been  us- 
ing in  pursuance  of  a  long-established 
custom.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Martin.  (1895)  13  Ind.  App.  485,  41 
N.  E.  1051.  To  the  same  effect,  Thomas 
V.  Wisconsin  C.  R.  Co.  (1909)  108 
Minn.  485,  23  L.R.A.  (N.S.)  954,  122 
N.  W.  456;  Carnegie  Steel  Co.  v.  Rorvan 
(1907)  30  OhioC.  C.  202. 

In  the  Martin  Case  it  was  held  that 
to  support  a  judgment  against  a  rail- 
road company  for  negligently  causing 
the  death  of  one  of  its  section  hands  by 
the  explosion  of  a  boiler  in  one  of  its 
pump  houses  while  he  was  eating  his 
dinner  there  during  the  thirty  minutes 
allowed  for  that  purpose,  the  special 
findings  of  the  jury  must,  notwith- 
standing the  time  allowed  was  too  short 
to  allow  him  to  leave  the  company's 
premises,  show  that  he  was,  at  the  time 
of  the  accident,  in  the  particular  pump 
house  by  express  or  implied  invitation 
of  the  company. 

A  person  employed  in  a  laundry  does 
not  become  a  mere  volunteer  without 
the  protection  of  a  statute  entitling  an 
employee  to  recover  for  injuries  arising 
from  a  defect  in  the  arrangement  of 
machinery,  in  standing  on  a  bench  to 
open  a  window  for  the  purpose  of  let- 
ting steam  and  hot  air  escape,  so  as  to 
prevent  her  recovery,  for  her  hair  being 
caught  by  an  unguarded  revolving  hori- 
zontal shaft  passing  through  the  room 
near  the  ceiling  and  in  front  of  the 
window.  MoCloherty  v.  Gale  Mfg.  Co. 
(1892)   19  Ont.  App.  Rep.  117. 

Where  miners  were  accustomed,  with 
the  knowledge  and  implied  consent  of 
the  owner,  to  use  the  passages  or  entries 
in  the  mine  as  a  place  for  congregating 
or  passing  to  and  fro  during  the  hours 
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Where  the  injury  in  suit  was  received  while  the  servant  was  travel- 
ing on  a  vehicle  belonging  to  his  master,  and  it  is  shovm  that  he  was 


of  recreation,  damages  may  be  recovered 
for  the  death  of  one  of  them,  which  was 
caused  by  the  negligence  of  the  mine 
owner  in  extending  along  such  an  entry 
an  electric  wire,  which  is  dangerous  to 
the  life  of  those  who  come  in  contact 
therewith,  without  properly  insulating 
or  inclosing  the  same,  or  giving  notice 
of  the  danger  to  the  miners,  who  would, 
as  he  should  have  seen,  be  likely  to  be 
brought  into  contact  with  it.  Ells- 
worth v.  Metheney  (1900)  51  L.R.A. 
389,  44  C.  C.  A.  484,  104  Fed.  119. 
And  see  Langenfeld  v.  Union  P.  R.  Co. 
(1909)    85  Neb.   527,   123   N.  W.   1086. 

A  vessel  is  liable  to  a  stevedore  for 
injuries  from  falling  through  unusual 
holes  in  a  deck  upon  which  he  went  to 
strip  and  leave  his  clothes  before  going 
to  work  in  the  hold,  unless  the  evidence 
shows  that  he  wandered  to  an  improper 
distance  from  the  hatch  where  he  was 
to  work.  The  Illinois  (1894)  63  Fed. 
161.  In  the  same  case  it  was  also  laid 
down  that  the  fact  that  the  stevedore 
had  also  another  purpose  will  not  pre- 
vent his  recovery  for  injuries  from  so 
falling. 

A  helper  on  a  coal-delivery  wagon, 
whose  duties,  in  part,  require  him  to 
assist  the  drivers  in  caring  for  the 
horses,  and  who  is  permitted  to  eat 
his  luncheon  in  the  stables,  where  he 
leaves  his  dinner  pail,  is,  while  going 
to  the  stable  immediately  after  working 
hours,  to  get  the  pail,  still  in  the  mas- 
ter's employ,  so  that  he  cannot  hold  the 
master  liable  for  an  injury  inflicted 
upon  him  by  a  driver.  Taylor  v.  George 
W.  Bush  &  Sons  Co.  (1905)  6  Penn. 
(Del.)  306,  12  L.R.A.(N.S.)  853,  66 
Atl.  884. 

A  workman  while  washing  hia  over- 
alls and  jumper  was  held  to  be  in  the 
line  of  his  employment  in  Muller  v. 
Oa.kes  Mfg.  Co.  (1906)  113  App.  Div. 
689,   99   N.  Y.  Supp.  923. 

A  baggageman  on  a  train  does  not 
cease  to  be  a  servant  merely  because  he 
steps  for  a  moment  onto  the  express 
car  Duvall  v.  Seaboard  Air  Line  R. 
Go.  (1910)  152  N.  C.  524,  67  S.  E.  1008. 

"Actual  application  of  the  energy  or 
attention  of  the  employee  to  the  spec- 
ified duties  designated  for  his  perform- 
ance is  not  invariably  essential  to 
subject  the  employer  and  employee  to 


the  rules  of  law,  and  to  the  conse- 
quences wrought  out  by  the  rules  of 
law,  applicable  to  the  determination  of 
the  rights  and  liabilities,  respectively, 
of  the  employee  and  of  the  employer, 
where  the  former  suffers  injury."  Louis- 
ville £  N.  R.  Co.  V.  Chamblee  (1911) 
171  Ala.  188,  54  So.  681. 

Notwithstanding  a  servant  was  leav- 
ing his  place  of  work  in  a  mine  and 
coming  out  of  the  pit  in  the  cage  with- 
out proper  cause,  the  mine  owner  is 
liable  for  his  death,  caused  by  defective 
planking  at  the  top  of  the  shaft.  Mar- 
shall V.  Stewart  (1855)  33  Eng.  L.  & 
Eq.  Eep.  1,  2  Macq.  H.  L.  Cas.  20. 

A  servant  who  is  permitted  to  eat 
in  the  engine  room  of  the  master's  plant 
is  entitled  to  the  same  care  as  when  he 
is  actually  at  work.  Heldmaier  v. 
Golhs  (1901)  96  111.  App.  315,  affirmed 
in  (1902)  195  111.  172,  62  N.  E.  853. 
See  also  Boyle  v.  Columbian  Fire  Proof- 
ing Co.  (1902)  182  Mass.  93,  64  N.  E. 
726  (servant  injured  while  descending 
from  a  high  building  for  the  purpose  of 
eating  his  dinner ) . 

An  employer  who  undertakes  to  fur- 
nish a  domestic  servant  with  a  lodging 
place  is  bound  to  see  that  it  is  suitable 
for  the  purpose  intended,  and  is  liable 
for  injuries  caused  to  the  servant  by 
sickness,  due  to  the  leaky  condition  of 
the  roof.  Collins  v.  Harrison  ( 1903 )  25 
R.  I.  489,  64  L.R.A.  156,  56  Atl.  678. 

Under  a  rule  permitting  each  man  of 
a  gang  to  rest  in  turn  while  the  others 
are  working,  a  servant  while  so  resting 
is  to  be  considered  as  engaged  in  the 
performance  of  his  duty  the  same  as  if 
he  were  actually  at  work.  Pittsburg 
Vitrified  Paving  &  Bldg.  Brick  Co.  v. 
Fisher  (1909)  79  Kan.  576,  100  Pac. 
507.  And  see  Harvey  v.  Texas  &  P.  R. 
Co.  (1909)  92  0.  C.  A.  237,  166  Fed. 
385  (resting)  ;  Jacobson  v.  Merrill  d 
R.  Mill  Co.  (1909)  107  Minn.  74,  22 
L.R.A.(N.S.)  309,  119  N.  W.  510  (rest- 
ing) ;  Houston,  E.  &  W.  T.  R.  Go.  v. 
McHale  (1907)  47  Tex.  Civ.  App.  360, 
105  S.  W.  1149  (resting)  ;  Houston  & 
T.  G.  R.  Go.  V.  Turner  (1906)99  Tex. 
547,  91  S.  W.  562  (answering  call  of 
nature). 

A  servant  who,  in  accordance  with 
the  custom,  left  his  place  of  work  and 
crossed   the    defendant's   tram   railway 


4696  MASTER  AND  SERVANT.  [chap.  lxvi. 

authorized  to  travel  in  this  manner,  his  right  to  maintain  an  action 
is  not  defeated  by  the  mere  fact  that  he  was  paying  nothing  for  the 
privilege.  This  doctrine  is  applicable  whether  the  servant  was  travel- 
ing in  the  course  of  his  employment,*  or  for  the  purpose  of  transact- 
ing some  private  affair.* 

If  the  defendant  relies  upon  the  plea  that  he  was  not  bound  ta 
anticipate  the  presence  of  the  injured  person  at  the  particular  place 
where  the  accident  occurred,  for  the  reason  that  he  would  not  have 
been  at  that  place  if  a  statute  or  ordinance  had  been  duly  observed 
by  himself  and  his  coemployees,  the  action  will,  of  course,  not  be 
barred,  unless  it  appears  that  the  enactment  in  question  was  ap- 
plicable to  such  a  situation  as  that  which  is  disclosed  by  the  evidence.® 

to  get  a  drink  of  water,  was  entitled  the   accident,    for   the    reason   that   hia 

to  the  same  immunity  from  negligence  wages  were  not  paid,  had  the  rights  of 

as    when    he    was    actively    at    work,  a  passenger  when  he  boarded  a  passing 

M^oodicard  Iron  Go.  v.  Curl   (1907)   153  train   to  proceed   to   a  place  where   he 

Ala.  215,  44  So.  969.     Jarvis  v.  Hitch  was  to  purchase  provisions.     Ohio  &  M. 

(1902)    —  Ind.  App.  — ,  65  N.  E.  608  R.  Go.  v.  Muhling   (1861)   30  111.  9,  81 

(servant  injured  while  getting  a  drink  Am.  Dec.  336.    The  court  remarked  that 

of  water).  he  was   "liable  to  no   greater  burdens. 

The   conductor  of  an  electric  car,  in  nor  entitled  to  more  privileges,  than  any 

leaving  his  car  to  investigate  a,  break  other  passenger  similarly  situated." 
in  the  trolley  wire,  cannot  be  said  to        Other  cases  in  which  recovery  was  al- 

be  acting  outside  the  scope  of  his  em-  lowed  where  the  employees  were  being 

ployment.       Martin    v.     North    Jersey  transported  gratuitously    on   trains   by 

Street  R.  Co.  (1911)  81  N.  J.  L.  562,  80  the  conductor's  permission  are  State  use 

Atl.   477.  of  Ahell  v.   Western  Maryland  R.   Co. 

A  water  carrier  for  a  section  crew  in  (1884)  63  Md.  433;  Wa.shiurn  v.  Nash- 
crossing  the  tracks  at  a  particular  place  ville  &  C.  R.  Go.  ( 1859 )  3  Head,  638, 
to  get  his  bucket  is  not,  as  a  matter  of  75  Am.  Dec.  784,  citing  Philadelphia  <& 
law,  acting  outside  the  scope  of  his  R.  R.  Co.  v.  Derhy  (1852)  14  How.  468, 
employment,  where  it  does  not  appear  14  L.  ed.  502  (where,  however,  the  trav- 
that  any  particular  way  across  the  eler  was  a  stockholder,  not  a  servant) . 
tracks  had  been  provided,  or  that  the  See  also  the  cases  cited  in  §  1555,  sub- 
crossing   was    less    dangerous   at    other  sees,  d  and  e,  ante. 

places.     Cincinnati,   N.   0.  &   T.  P.   R.       "To  hold  that  a  boy  fourteen  years  of 

Go.  V.  Troxcll   (1911)   143  Ky.  765,  137  age,  by  accepting  employment  to  do  odd 

S.  W.  543.  jobs  upon  his  employers'  tobacco  planta- 

*  A  workman  who,  according  to  the  tion,  his  pay  depending  on  the  work  he 
custom  of  his  employer,  is  being  trans-  did,  assumed  the  risk  of  being  injured, 
ported  to  the  place  of  his  work,  is  not  a  through  the  carelessness  of  his  employ- 
trespasser.  Denver  &  B.  P.  Rapid  Tran-  ers'  driver,  while  riding,  outside  of 
sit  Go.  V.  Dwyer  (1894)  20  Colo.  132,  working  hours,  and  when  not  engaged 
36  Pac.  1106;  Rosenbaum  v.  St.  Paul  &  in  his  employers'  service,  upon  a  con- 
D.  R.  Go.  (1888)  38  Minn.  173,  8  Am.  veyance  not  provided  for  his  use,  but 
St.  R«p.  653,  36  N.  W.  447  ( injury  upon  which  as  a  favor  he  was  permitted 
caused  by  defective  track)  ;  Magee  v.  to  ride  because  he  was  such  an  employee, 
Mississippi  C.  R.  Co.  (1909)  95  Miss,  would  be  a  decided  extension  of  the 
678,  48  So.  723;  Kunza  v.  Chicago  d  fellow-servant  rule  as  it  has  been  here- 
N.  W.  R.  Co.  (1909)  140  Wis.  440,  123  tofore  applied  in  this  jurisdiction." 
N.  W.  403.  Pigeon  v.  Lane    (1907)    80   Conn.   237, 

5  On  who  had  been  working  as  a  sur-  67  Atl.  886,  11  Ann.  Gas.  371. 
veyor's  assistant  until  he  lei!t  the  com-        6  Where  a  railway  company  had  put 

pany's  employ,  about  two  weeks  before  in  evidence  a  city  ordinance  prohibiting; 
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h.  Circumstances  under  which  recovery  has  been  denied. — In  a 
Scotch  case  it  is  intimated  that  the  mere  fact  of  the  plaintiff's  being 
out  of  his  proper  place  at  the  time  of  the  accident,  contrary  to  the 
rules  of  work,  does  not  prevent  his  recovering  for  injuries  caused  by 
defective  machinery.'  This  may  possibly  be  the  correct  doctrine  ap- 
plicable to  cases  in  v^hich  the  defense  of  contributory  negligence  is 
relied  upon.  (See  subsec.  c,  infra.)  But  if  the  statement  is  intend- 
ed to  define  the  extent  of  the  employer's  obligations,  it  embodies  a 
theory  which  is  opposed  to  the  general  current  of  authority,  which  is 
in  favor  of  the  principle  that  "a  master's  duty  in  respect  to  furnish- 
ing his  servants  a  safe  place  in  which  to  work  extends  to  such  parts 
of  his  premises  only  as  he  has  prepared  for  their  occupancy  while 
doing  his  work,  and  to  such  other  parts  as  he  knows  or  ought  to  know 
they  are  accustomed  to  use  while  doing  it."  *    The  application  of  this 

it  from  using  the  crossing  where  plain-        An  employer  is  not  called  upon  to  so 

tiff's  intestate  was  injured  for  the  stor-  construct  every  part  of  his  promises  as 

age  of  cars,  and  from  permitting  loaded  to   prevent   the   possibility    of   accident 

and  unloaded  cars  to  stand  thereon,  it  thereon.       McCann    v.    Atlantic    Mills 

was    held   that   the   court   properly   in-  (1898)    20  R.  I.  566,  40  Atl.  500. 
structed  the  jury  that  defendant  could        An  employer  is  under  no  duty  to  make 

not  plead  its  obligation  thereunder  as  a  all  parts  of  his  premises  safe  for  a  serv 

defense  to  an  action  by  one  of  its  em-  ant  to  ramble  through  in  the  dark,  even 

ployees  who,  while  engaged  in  coupling  if  he  is  at  work  in  a  place  where  there 

cars,  was  injured  by  reason  of  its  fail-  is  no  danger.     Chicago   &  A.  Smelting 

ure  to  keep  the  crossing  in  repair.    Ber-  &  Ref.  Co.  v.  Collins  ( 1892 )  43  III.  App. 

rick  V.  Quigley   (1900)   41  C.  C.  A.  294,  478. 
101    Fed.   187.  Where    plaintiff's    deceased    husband 

T  Whitclaio  V.   Moffat    (1849)    12   Sc.  was  injured  by  the  falling  of  a  sliding 

Sess.  Cas.  2d  series,  434.  door  in  the  store  of  the  defendant,  owing 

8  Morrison  v.  Burgess  Sulphite  Fiire  to  the  careless  manner  in  which  it  had 
Co.  (1900)  70  N.  H.  406,  85  Am.  St.  been  opened  by  the  men  in  charge  of  it, 
Rep.  634,  47  Atl.  412;  Harris  v.  United  it  was  held  that  a  verdict  for  the  plain- 
s'. 8.  Co.  ( 1908 )  75  N.  J.  L.  861,  70  tiff  should  be  set  aside,  it  appearing  that 
Atl.  155.  defendant  had  exercised  reasonable  care 

This  phrase  is  also  quoted  in  Connell  and  skill  in  the  selection  of  its  servants, 

V.  yew  York  C.  &  E.  R.  B.  Co.   (1911)  that  the  door  was  constructed  with  or- 

144  App.  Div.  664,  129  N.  Y.  Supp.  666  dinary   skill,    and   if   the    deceased   was 

(flagman    crossed    tracks    to    go    to    a  lawfully  in  the  vicinity  of  the  building 

toilet).  ii*  the  course  of  his  employment,  he  was 

The  duty  of  an  employer  to  provide  a  fellow   servant  with   the  men   whose 

a  safe  place  of  work  is  limited  to  the  negligence  inflicted  the  injury;  or  if  he 

premises  where  the  employee  is  required,  was  a  trespasser,  or  present  by  suffer- 

for  the  purposes  of  his  employment,  to  ance,  the  defendant  owed  no  duty  except 

be.     Kennedy  v.  Chase   (1898)    119  Cal.  to  refrain  from  acts  wilfully  injurious. 

637,  63  Am.  St.  Rep.  153,  52  Pac.  33.  Collyer  v.  Pennsylvania  B.  Go.    (1886) 

The  duty  of  the  master  in  respect  to  49  N.  J.  L.  59,  6  Atl.  437. 
furnishing  safe  and  suitable  implements        "It  is  not  sufficient  to  constitute  neg- 

and    appliances   extends    only    to    those  ligence  on  the  part  of  the  employer,  that 

employees  who  are  required,  permitted,  an  employee,  of  his  own  volition,  engages 

or   expected,   in  the   course   of   the  em-  in   work   he   has    not   been   directed   by 

ployment    to   make  use   thereof.      Bur-  his   employer,    either    expressly    or    im- 

nett  V.  Roanoke  Mills  Co.  (1910)  152  N.  pliedly,  to  perform,  in  a  place  where  he 

C   35    67  S.  E.  30.  ^isis  not  been  directed,  either  expressly 
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principle  has  frequently  prevented  recovery  in  cases  where  the  in- 
jury proximately  resulted  from  the  fact  that  the  injured  servant  was 
occupying  the  dangerous  position  merely  for  his  own  convenience 
and  accommodation.  Under  such  circumstances  his  legal  rights  are 
no  greater  than  those  of  a  licensee.®  [This  rule  has  been  applied 
where  the  servant  was  on  the  master's  premises  for  the  purpose  of 

or  impliedly,  to  go,  although  such  place  company,  is,  at  most,  a  mere  licensee, 

be  unsafe  and  dangerous."     Bunida  v.  Clevelcmd,  A.  <£  G.  R.  Co.  v.  Workman 

Armour  d  Co.  (1909)  150  111.  App.  302.  (1902)  66  Ohio  St.  509,  90  Am.  St.  Rep. 

To    the    same    efifect,    Horn   v.    Arnold  602,  64  N.  E.  582. 

Schwinn  &    Co.    (1909)    150   111.   App.        An  instruction  in  an  action  for  per- 

559;   Sutton  v.  Wabash  R.  Go.    (1909)  sonal  injuries  to  a  brakeman  while  rid- 

152  111.  App.  138 ;  Brown  v.  Shirley  Bill  ing  on  the  pilot  of  the  engine,  that,  if 

Coal  Co.    (1911)    47  Ind.  App.  354,  94  the  jury  believe  he  was  not  required  for 

N.  E.  574.  "permitted"  to  ride  on  the  pilot  in  the 

A  servant  who  voluntarily  goes  into  discharge  of  the  duties  of  his  service, 

a  place  of  danger  to  do  work  assumes  they  will  find  for  defendant,  is  not  ob- 

the   risk   of   injury   therefrom.     A.    H.  jectionable.     San  Antonio   £   A.  P.  R. 

Jacohy  Co.  v.  ivilKams   (1909)   110  Va.  Co.  v.  Beam   (1899)   —  Tex.  Civ.  App. 

55,  65   S.  E.  491.     To  the  same  effect,  — ,  50  S.  W.  411. 

Baker  v.  Lexington  d  E.  R.  Go.   (1905)        To  take  a  passenger  coach  without  the 

28  Ky.  L.  Rep.  140,  89  S.  W.  149.  knowledge  of  his  superior,  and  have  it 

An  engineer  who  goes  to  sleep  upon  drawn  by  a  switch  engine  for  the  con- 

the  track  is  not  in  the  discharge  of  his  venienee  of  himself  and  his  fellow  serv- 

duty.    Louisville  d  N.  R.  Go.  v.  Holland  ant,  while  not  on  duty,  over  a,  portion 

(1909)    164  Ala.   73,   51  So.   365.     See  of  the  road,  is  not  within  the  implied 

also  Lmdsville  d  N.  R.  Go.  v.  Holland  authority  of   a  yard  master,   so   as  to 

(1909)    164  Ala.  73,   137  Am.  St.  Rep.  give  those  servants  the  rights  of  passen- 

25,  51  So.  365    (flagman  asleep).  gers.      Under   such    circumstances,    the 

9  No  action  can  be  maintained  where  fact  that  the  master  mechanic  has  paid 

an  employee,  while  off  duty,  goes  from  a  the  engineer  for  the  extra  time  spent 

passenger  car  to  the  engine,  to  which  in  running  the  train  cannot  be  construed 

neither   necessity   nor   duty   calls   him,  as    a    ratification    or    adoption    of    the 

and,  while  attempting  to  return  to  the  yard  master's  act.     Chicago,  St.  P.  M. 

car  while  the  train  is  in  rapid  motion  d  0.  R.  Go.  v.  Bryant   (1895)   13  C.  C. 

round  a  curve,  falls  on  the  track.     Mc-  A.  249,  27  U.  S.  App.  681,  65  Fed.  969. 

Daniel  v.  Highland  Ave.  d  Belt  R.  Co.  On  the  first  appeal   ( [1893]  4  C.  C.  A. 

(1890)   90  Ala.  64,  8  So.  41.  146,   12  U.   S.  App.   115,  53   Fed.  997) 

A  brakeman  injured  while  on  the  en-  the  case  was  held  to  be  for  the  jury  on 
gine  of  another  train  for  the  purpose  of  the  ground  that  one  who  is  being  eon- 
getting  a  drink  of  water  cannot  recover  veyed  on  a  vehicle  which  belongs  to  a 
for  such  injuries,  although  caused  by  common  carrier,  and  is  ostensibly  de- 
negligence.  Shadoam,  v.  Cincinnati,  N.  signed  for  the  transportation  of  passen- 
0.  d  T.  P.  B.  Go.  (1904)  26  Ky.  L.  Rep.  gers,  is  presumably  on  that  vehicle  by 
828,  82  S.  W.  567  (this  case  does  not  the  invitation  of  an  employee  who  has 
seem  to  be  reconcilable  with  those  cited  authority  to  bind  the  carrier  by  such  in- 
in  the  preceding  subsection  and  in  vitation,  and  that,  in  the  absence  of 
§  1556,  note  1  (a),  ante).  countervailing    circumstances    to    rebut 

An  employee  of  a  railroad  company,  this  presumption,  there  was  some  evi- 
whose  duties  in  the  performance  of  his  dence  ia  the  record  proper  for  the  con- 
employment  do  not  require  him  to  be  sideration  of  the  jury  on  the  issue 
on  the  main  track  of  the  railroad  with  whether  the  injured  person  was  a  pas- 
a  three-wheeled  hand  car,  called  a  senger  or  not.  See  note  2,  supra. 
"speeder,"  but  who  so  goes  upon  the  Section  hands  riding  on  a  hand  car 
main  track  without  any  invitation  or  after  working  hours,  for  their  own 
inducement  therefor  by  the  company,  pleasure,  are  not,  while  so  occupied,  in 
but  with  no  objection  on  the  part  of  the  the    employ    of   the    railroad   company. 
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Illinois  C.  R.  Co.  v.  Dotson  (1903)  24 
Ky.  L.  Eep.  1459,  71  S.  W.  636. 

A  former  employee  riding  on  a  freight 
train  by  the  invitation  of  the  conductor 
is  presumed  to  know  that  such  an  invi- 
tation is  not  within  the  scope  of  his  em- 
ployment, and  that  he  is  therefore  not 
traveling  as  a  passenger.  Powers  v. 
Boston  &  M.  B.  Co.  (1891)  153  Mass. 
188,  26  N.  E.   446. 

A  railroad  company  cannot  be  held 
liable  for  the  death  of  an  employee  sent 
to  a  particular  place  on  business,  who, 
for  his  own  convenience  and  pleasure, 
delays  his  return  until  after  midnight, 
when  he  takes  passage  on  a  freight  train 
while  he  could  have  returned  earlier  in 
the  evening  on  a  passenger  train,  on  the 
ground  that  the  injury  was  caused  by 
the  company's  negligently  retaining  in 
its  employ  an  incompetent  coemployee. 
West  V.  New  York  G.  £  S.  R.  R.  Co. 
(1897)  17  App.  Div.  116,  45  N.  Y.  Supp. 
93.  The  court  said:  "If  the  deceased 
had  taken  passage  on  the  passenger 
train  he  would  not  have  come  to  his 
death  by  reason  of  the  negligence  of  a 
drunken  employee.  Was  he  at  liberty 
to  impose  upon  the  company  a  greater 
risk  and  responsibility  than  it  would 
otherwise  have  assumed?  If  the  em- 
ployee loses  sight  of  the  purposes  for 
which  he  was  sent,  viz.,  to  attend  to  a 
particular  business,  departs  from  the 
line  of  his  duty,  and  for  his  own  con- 
venience and  pleasure,  delays  his  return 
until  after  midnight,  and  then  takes  a 
mode  of  conveyance  that  is  not  consid- 
ered as  safe  as  the  one  which  he  might 
have  taken  in  a  reasonable  time  after 
performing  his  duties,  and  sustains  in- 
juries by  the  act  of  a  brakeman,  may 
the  company  be  charged  with  liability 
upon  the  ground  that  the  latter  was  his 
'coemployee'  and  the  company  was  neg- 
ligent in  retaining  him  in  its  employ? 
Is  he  at  liberty,  under  such  circum- 
stances, to  create  such  brakeman  a  co- 
employee  pro  hoc  vice?  Surely  the 
company  ought  not  to  be  charged,  by 
implication,  with  notice  of  his  presence 
on  this  train.  It  was  not  by  any  fault 
of  the  company  that  he  was  obliged  to 
take  this  train,  and  he  was  not  being 
carried  as  a  car  inspector  or  repairer 
because  of  any  exigency  of  the  service 
demanding  or  requiring  it.  It  was  not 
by  reason  of  any  necessity  or  exigency 
of  the  business  that  he  was  riding  on 
this  freight  train.  There  is  no  pretense 
whatever   that  hia   work  detained   him 


until  it  was  too  late  to  take  the  passen- 
ger train  at  8:12  p.  M.  He  was  not, 
therefore,  put  in  a  position  where  he 
was  called  upon  to  ride  upon  a  freight 
train  in  order  to  return  home  in  time 
for  work  on  the  following  day." 

A  brakeman  who,  in  accordance  with 
a  prevailing  custom,  leaves  his  working 
clothes  upon  a  caboose,  although  he 
knows  that  such  car  will  probably  not 
be  attached  to  the  next  outgoing  train 
to  which  he  is  assigned,  has  license  to 
visit  the  caboose  to  obtain  his  clothing; 
but  where  he  is  injured  by  a  switch 
stand,  while  alighting  from  a  moving 
train  on  which  he  has  gone  in  search  of 
his  apparel  he  is  not  acting  within  the 
license,  or  in  the  line  of  his  duty,  and 
cannot  recover  for  the  injuries  sus- 
tained. Olson  V.  Minneapolis  &  St.  L. 
R.  Co.  (1899)  76  Minn.  149,  48  L.R.A. 
796,  78  N.  W.  975. 

In  moving  its  engines  and  cars  in  its 
own  yard,  a  railway  company  is  not 
bound  "to  take  special  precautions  or 
give  special  warnings  to  avoid  injuring 
any  unauthorized  person  who  may,  for 
his  own  convenience,  go  therein,  until 
the  presence  of  such  person  in  a  situa- 
tion of  danger  has  been  discovered." 
Louisville  &  N.  R.  Go.  v.  Hooker  (1901) 
111  Ky.  707,  64  S.  W.  638,  65  S.  W.  119 
(recovery  denied  where  a  telegraph  de- 
spatcher,  instead  of  going  to  the  closet, 
stepped  behind  a  car  to  urinate). 

A  railroad  company  is  not  liable  for 
the  death  of  an  employee  who,  for  pur- 
poses of  his  own,  goes  behind  cars  stand- 
ing upon  a  spur  track,  without  the 
knowledge  of  any  superior  employees, 
and  is  struck  by  such  cars  in  conse- 
quence of  a  train  entering  a  side  track 
and  coming  in  contact  with  them,  al- 
though the  warning  given  by  the  fore- 
man is  in  English,  and  such  employee 
does  not  understand  the  English  lan- 
guage. Gawlack  v.  Michigan  C.  R.  Co. 
(1895)  11  Ohio  C.  C.  59,  5  Ohio  C.  D. 
313. 

No  recovery  can  be  had  where  plain- 
tiff, in  going  to  get  his  coat,  which  he 
had  left  at  a  place  unnecessarily  re- 
mote from  the  place  of  work,  fell  down 
a  hatchway.  Kennedy  v.  Chase  (1898) 
119  Cal.  637,  63  Am.  St.  Rep.  153,  52 
Pac.   33. 

A  master  is  not  liable  for  injuries  to 
a  servant  who,  in  the  dark,  attempts  to 
reach  the  place  where  he  left  his  lunch, 
by  crossing  an  unknown  and  unlighted 
portion  of  the  building,  and  in  so  doing 
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falls  into  an  unguarded  kettle  filled  with 
molten  lead.  Chicago  d  A.  Smelting  & 
Ref.  Co.  V.  Collins  (1892)  43  111.  App. 
478. 

A  servant  who  falls  into  a  cistern  not 
entirely  fenced  round,  while  he  is  search- 
ing for  a  pail  of  water,  cannot  recover. 
McCann  v.  Atlantic  Mills  (1898)  20  R. 
I.  566,  40  Atl.  500. 

In  a  case  where  a  laborer,  after  load- 
ing ice  from  a  wharf  upon  a  vessel,  went 
on  board  for  the  gratification  of  his  cu- 
riosity, and  there  fell  down  an  open 
hatchway  and  broke  his  leg,  it  was  held 
that,  as  his  work  had  been  completely 
finished,  he  was  not  even  a  licensee,  but 
was  a  mere  trespasser.  Severy  v.  Nick- 
erson  (1876)  120  Mass.  306,  21  Am. 
Rep.  514. 

A  coal  miner  who,  during  the  noon 
hour,  while  not  engaged  in  work,  goes  to 
a  different  part  of  the  mine  for  the  pur- 
pose of  visiting  with  another  miner,  is 
not,  while  so  absent,  engaged  in  the  line 
of  his  duty  so  as  to  impose  upon  the 
employer  the  duty  of  a  master  to  see 
that  the  entry  through  which  lie  passes 
from  and  to  the  part  of  the  mine  where 
he  is  employed  is  kept  in  a  safe  con- 
dition for  his  passage.  Ellsworth  v. 
Metheney  (1900)  51  L.R.A.  389,  44  C. 
C.  A.  484,  104  Fed.  119. 

Where  an  employee  of  the  owner  of  a 
mine,  having  a  few  moments'  leisure, 
went  into  another  room  in  the  mine  to 
see  some  fellow  workmen,  and  was  killed 
by  the  falling  in  of  the  roof,  it  was  held 
that  his  administrator  had  no  cause  of 
action,  although  the  owner  acquiesced 
in  a  custom  among  the  miners  to  visit 
each  other  when  not  actively  engaged. 
The  position  taken  by  the  court  was  that 
the  implied  license  thus  accorded  to  the 
miners  did  not  authorize  them  to  fre- 
quent dangerous  places  at  the  risk  of 
their  employer.  Wright  v.  Bawson 
(1879)  52  Iowa,  329,  35  Am.  Rep.  275, 
3  N.  W.  106. 

No  action  is  maintainable  where  a 
servant  is  injured  by  the  fall  of  a  rock 
while  he  is  in  a  passage  made  solely  for 
securing  a  circulation  of  air  in  the  mine 
where  he  is  working.  Lenk  v.  Kansas 
&  T.  Goal  Co.  (1899)   80  Mo.  App.  374. 

Where  an  employee  follows  the  invi- 
tation of  a  fellow  servant  to  take  a  cer- 
tain exit  from  a  building  where  he  is 
employed,  which  is  not  intended  to  be 
used  as  an  exit  for  persons  engaged  in 
the  employment  in  which  plaintiff  is 
engaged,  and  plaintiff  is  injured,  he  can- 


not recover  therefor  from  his  master. 
Sicift  V.  Mclnerny  (1900)  90  111.  App. 
294. 

The  question  whether  a  narrow  space 
close  to  cogwheels,  into  which  an  em- 
ployee other  than  the  engineer  gets,  re- 
ceiving injury  from  the  wheels,  is  an 
unsafe  place  for  an  employer  to  provide 
for  workmen,  is  not  involved,  where  the 
space  is  not  intended  for  workmen,  but 
is  separated,  because  of  its  danger,  from 
the  rest  of  the  building  by  a  board  fence 
5  feet  high,  within  which  no  one  has 
occasion  to  go  except  the  engineer  when 
oiling  machinery.  Casey  v.  Pennsyl- 
vania Asphalt  Parking  Co.  (1901)  198 
Pa.  348,  47  Atl.  1128. 

In  Stover  ilfg.  Co.  v.  Millane  (1900) 
89  111.  App.  532,  it  was  held  error  to 
instruct  a  jury  that  the  master  was 
bound  to  provide  a  reasonably  safe  place 
of  work,  where  the  evidence  was  that 
the  plaintiff's  intestate  was  killed  by  the 
fall  of  an  elevator  under  which  he  was. 
passing,  though  his  duties  did  not  re- 
quire him  to  do  so. 

Employees  who,  under  a  mere  implied 
license,  ride  upon  an  elevator  known  to 
them  to  be  intended  only  for  carrying 
goods,  do  so  at  their  own  risk.  Wise  v. 
Ackerman  (1892)  76  Md.  375,  25  Atl. 
424.  The  court  said : .  "There  is  no 
doubt  that  where  an  elevator  is  erected 
in  a  factory  or  warehouse,  and  is  in- 
tended to  be  used  only  for  the  purpose 
of  carrying  and  transferring  goods  and 
materials  from  one  part  of  the  building 
to  another,  and  the  employees  in  the 
establishment,  familiar  with  the  con- 
struction and  operation  of  the  elevator, 
and  the  purpose  of  its  construction,  ride 
thereon  under  a  mere  implied  license, 
for  their  own  pleasure  or  convenience, 
they  must  be  taken  to  accept  whatever 
risk  that  may  be  incident  to  such  con- 
struction and  operation;  and,  in  such 
case  they  can  only  require  of  the  defend- 
ant the  use  of  ordinary  care,  either  in 
the  construction  or  operation  of  the  ma- 
chine. O'Brien  v.  Western  Steel  Co. 
(1889)  100  Mo.  182,  18  Am.  St.  Rep. 
536,  13  S.  W.  402;  Patterson  v.  Hemen- 
way  (1888)  148  Mass.  94,  12  Am.  St. 
Rep.  523,  19  N.  E.  15.  But  an  elevator 
is  in  many  respects  a  dangerous  ma- 
chine, and  though  it  may  be  primarily 
intended  only  as  a  freight  elevator,  yet 
if  the  employees,  in  the  course  of  their 
employment,  are  authorized  or  directed 
to  use  the  elevator  as  means  of  personal 
transportation,    the    employer,    control- 
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ling  the  operation  of  the  elevator,  is 
required  to  exercise  great  care  and  cau- 
tion both  in  the  construction  and  opera- 
tion of  the  machine,  so  as  to  render  it 
as  free  from  danger  as  careful  foresight 
and  precaution  may  reasonably  dictate." 
An  employee  who,  at  the  invitation 
of  a  coemployee,  or  for  his  own  pleasure 
and  convenience,  rides  upon  an  elevator 
intended  only  for  freight,  does  so  at  his 
own  risk.  Hoehmann  v.  Moss  Engrav- 
ing Co.  (1893)  4  Misc.  160,  23  N.  Y. 
Supp.   787. 

An  employee  whose  duties  did  not  re- 
quire her  to  approach  an  elevator  which 
was  constructed  and  operated  with  due 
care,  and  of  which  she  was  fully  noti- 
fied, cannot  recover  for  injuries  received 
by  falling  into  the  elevator  well.  Au- 
rora Cotton  Mills  V.  Ogert  (1892)  44 
111.   App.   634. 

An  employer  is  not  chargeable  with 
the  act  of  an  employee  intrusted  with 
the  duty  of  constructing  a  freight  ele- 
vator, in  inviting  a  coemployee  to  ride 
on  the  elevator,  instead  of  going  by  the 
stairway  provided  for  the  use  of  em- 
ployees. Such  coemployee  accepts  the 
invitation  at  his  own  risk.  Sievers  v. 
Peters  Box  &  Lumier  Co.  (1898)  151 
Ind.  642,  50  N.  E.  877,  rehearing  de- 
nied in  (1898)  151  Ind.  662,  52  N.  E. 
399. 

The   following  extract  from   the   dis- 
senting opinion  of  Crawford,  J.,  in  At- 
lanta    Cotton    Factory     Co.    v.     Speer 
(1882)    69   Ga.   137,   47   Am.   Rep.  750, 
states  what  the  present  writer  conceives 
to  be  the  correct  doctrine  as  established 
by  the  decisions.     In  the  opinion  of  the 
majority  the  evidence  in  that  case  was 
viewed  from  a  standpoint  essentially  dif- 
ferent from  that  taken  by  the  learned 
judge.     But  probably  the  abstract  cor- 
rectness    of     the     doctrine     enunciated 
would   not   have   been   disputed  by   his 
associates,  if  they  had  deemed  that  doc- 
trine to  be  controlling  under  the  circum- 
stances.    "This  charge,  to  my  mind,  is 
erroneous     because     it     distinctly     lays 
■down  the  law  to  be  that  anyone  who  was 
in  the  basement  or  the  cloth  room  right- 
fully   might    go    at    will    through    the 
entire  factory,  either  in  light  or  dark- 
ness,  whether   dangerous   or   safe,   and, 
if  hurt,  could  recover  damages  therefor, 
provided  he  or   she  exercised  care  and 
•caution  in  passing  through   such  other 
portions      thereof.        The      corporation, 
whilst  completing  its  machinery  or  con- 
Teniences,  might  allow  visitors  or  oper- 


atives in  some,  and  yet  not  in  all,  parts 
of  their  building.  To  be  invited  into 
the  office,  basement,  or  cloth  room  by  one 
authorized  to  do  so  makes  it  lawful  to 
be  in  those  rooms  and  in  the  house;  yet 
it  cannot  be  that  such  invitation  gives 
the  right  to  every  part  of  it  and  into 
places  where  no  one  is  invited  and  none 
expected.  If,  therefore,  one  should  go 
from  a  place  of  perfect  safety  where  he 
has  been  invited,  to  a.  place  of  danger 
where  he  is  not  invited,  and  a  casualty 
befall  him,  he  certainly  should  not  be 
allowed  to  recover  his  damages  by  show- 
ing that  ordinary  care  and  caution  on 
his  part  in  such  place  would  not  have 
prevented  his  injuries.  I  hold  that  be- 
ing at  a  place  where  he  had  neither 
business  nor  an  invitation,  and  where 
his  presence  was  not  anticipated,  and 
therefore  his  protection  not  provided 
for,  his  risk  was  his  own,  and  not  that 
of  the  corporation.  It  would  make,  to 
my  mind,  as  clear  a  case  of  damvnimi 
absque  injuria  as  is  to  be  found  in  the 
books.     And  such   is  the  case." 

In  Lumsden  v.  Russell  (1856)  18  Sc. 
Sess.  Cas.  2d  series,  468,  it  was  held 
that  a  father  could  not  recover  for  the 
death  of  his  son,  a  young  child  not  regu- 
larly in  the  employment,  whom  he  had 
sent  on  an  errand  which  he  should  have 
performed   himself. 

A  waitress  in  a  hotel  who  has,  ac- 
cording to  custom,  gone  for  a  walk  after 
her  day's  duties  are  done,  is  not,  in 
attempting  to  use  the  elevator  to  return 
to  her  room,  preparatory  to  resuming 
her  duties  in  the  morning,  a  passenger 
towards  whom  the  hotel  keeper  owes 
the  duty  of  a  common  carrier.  Walsh 
V.  Cullen  (1908)  235  111.  91,  18  L.R.A. 
(N.S.)    911,  85  N.  E.  223. 

A  miner  who  is  injured  while  going 
to  another  part  of  the  mine  for  the 
purpose  of  getting  tools  which  he  had 
loaned  to  another  miner  assumes  the 
risk  of  a  fall  of  slate  from  the  roof  of 
the  mine.  Pioneer  Min.  d  Mfg.  Go  v 
Talley  (1907)  152  Ala.  162,  12  L.R.A. 
(N.S.)   861,  43  So.  800. 

A  member  of  a  wrecking  crew  wh^, 
while  his  train  was  on  a  siding  to  per- 
mit another  train  to  pass,  took  a  dan- 
gerous position  not  in  the  line  of  duty, 
cannot  recover.  Chesapeake  &  0.  R.  Co. 
V.  Barnes  (1909)  132  Ky.  728,  117  S 
W.  261. 

The  rule  as  to  assumption  of  risK  ap- 
plies with  much  greater  force  to  a  serv- 
ant  whose   duties   do   not  subject  hiui 
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:;oimnitting  a  misdemeanor.**]  The  same  principal  is  equally  appli- 
cable where  the  injured  servant  was  actually  engaged  in  the  perform- 
ance of  his  duties.^"  But  this  predicament  is  more  commonly  con- 
sidered from  the  point  of  view  exemplified  in  the  next  subsection. 


to  the  risk,  but  who  voluntarily  sub- 
jects himself  to  it  for  his  own  conven- 
ience. State  use  of  Linton  v.  Baltimore 
Mfg.  Co.  (1909)  109  Md.  404,  72  Atl. 
602. 

An  instruction  which  ignores  the  is- 
sue raised  by  the  evidence  as  to  whether 
it  was  necessary  for  the  plaintiff  to  re- 
main in  the  pit  of  a  printing  press  after 
he  had  performed  the  act  necessitating 
his  going  there  is  erroneous.  'Newport 
News  Pub.  Co.  v.  Beaumeister  ( 1906 ) 
104  Va.  744,  52  S.  E.  627. 

A  bricklayer  at  a  mill  has  no  author- 
ity to  direct  his  assistant  to  perform 
carpenter  work  if  such  work  is  required 
of  him  by  other  employees;  and  if, 
under  such  direction,  he  attempts  to  re- 
move some  broken  roof  beams,  which  the 
carpenter  should  have  done,  he  is  a 
volunteer,  and  cannot  recover  from  the 
master  for  injuries  caused  by  the  un- 
safe working  place.  Mitchell-Tranter 
Co.  V.  Ehmett  (1901)  23  Ky.  L.  Rep. 
1788,  55  L.R.A.  710,  65  S.  W.  835. 

A  street  car  motorman  is  not  in  the 
employ  of  the  company  while  endeavor- 
ing to  find  a  substitute  to  take  his  place 
for  a  part  of  the  day.  Oooch  v.  Citinens' 
Electric  Street  R.  Co.  (1909)  202  Mass. 
254,  23  L.R.A.(N.S.)   960,  88  N.  E.  591. 

The  master  has  no  duty  imposed  upon 
him  to  care  for  the  safety  of  the  servant, 
who,  of  his  own  volition  and  without 
the  knowledge  of  the  master,  has  depart- 
ed from  his  safe  place  and  gone  to  a 
dangerous  place  for  the  purpose  of  ob- 
taining a  tool  which  the  master  was  in 
the  act  of  supplying  in  the  customary 
method,  when  it  does  not  appear  that  the 
master  knew  or  ought  to  have  known 
that  his  servants  were  accustomed  to 
depart  from  the  safe  place  for  such  pur- 
pose. Harris  v.  United  8.  S.  Co.  ( 1908 ) 
75  N.  J.  L.  861,  70  Atl.  155. 

No  recovery  can  be  had  where  a  serv- 
ant voluntarily  went  into  an  elevator 
known  by  him  to  be  defective.  Lax-Fos 
Co.  V.  Rowlett  (1911)  144  Ky.  690,  139 
S.  W.  836. 

A  master  is  not  liable  for  injuries  to 
a  servant  where  he  was  not  bound  to 
anticipate  that  the  servant  would  be  in 
the  place  where  he  was  injured.    O'Eeefe 


V.  Degnon  Realty  &  Terminal  Improv. 
Co.  (1910)  141  App.  Div.  701,  126  N.  Y. 
Supp.   682. 

"If  the  intestate  was  neither  author- 
ized, directed,  nor  required  necessarily, 
in  the  discharge  of  the  duties  imposed 
upon  him,  to  use  this  way  at  this  time 
and  under  the  surrounding  circumstan- 
ces, he  was  at  most  a  mere  licensee." 
Buckley  v.  New  York  C.  &  H.  B.  R.  Co. 
(1910)   126  N.  Y.  Supp.  480. 

One  employing  mill  hands  is  not  an- 
swerable for  injury  to  one  of  them,  who, 
in  attempting  to  return  to  his  work  from 
a  place  to  which  the  watchman  had 
invited  him  to  eat  his  luncheon,  falls 
from  an  elevated  footway  connecting  the 
two  places,  where  the  watchman  had  no 
authority  from  the  master  to  give  the 
invitation  or  control  the  movements  of 
the  employee,  and  the  injured  person 
has  no  other  authority  to  use  the  foot- 
path. Allen  V.  Chehalis  Lumber  Co. 
(1910)  61  Wash.  159,  —  L.R.A.(N.S.) 
— ,  112  Pac.  338. 

The  doctrine  of  the  text  was  also  fol- 
lowed in  the  cases  cited  below:  White- 
lay  Malleable  Castings  Co.  t.  Wishon 
(1908)  42  Ind.  App.  288,  85  N.  E.  832; 
Byrket  v.  Lake  Shore  d  M.  8.  R. 
Co.  (1906)  29  Ohio  C.  C.  614,  affirmed 
in  (1907)  75  Ohio  St.  625,  80  N.  E. 
1124;  Wilson  v.  Chesapeake  d  0.  R.  Co. 

(1908)  130  Ky.  182,  113  S.  W.  101; 
Gross  V.  Fischer  Lumber  &  Mfg.  Co. 
(1907)  119  La.  201,  43  So.  1006;  Russell 

V.  Oregon  Short  Line  R.  Co.  (1907)  83 
C.  C.  A.  618,  155  Fed.  22 ;  Pioneer  Min. 
&  Mfg.  Co.  V.  Talley  (1907)  152  Ala. 
•162,  12  L.R.A.(N.S.)  861,  43  So.  800; 
Northern    Coal   d    Coke    Co.    v.   Allera 

(1909)  46  Colo.  224,  104  Pac.  197. 

9a  Seaboard  Air-Line  R.  Go.  v.  Chap- 
man (1908)  4  Ga.  App.  706,  62  S.  E. 
488  (engineer  attempted  to  take  charge 
of  engine  while  intoxicated;  North  Car- 
olina statute). 

10  A  car  inspector  who  is  directed  to 
carry  an  iron  casting  which  has  fallen 
from  a  car  to  a  designated  engine  is  not 
in  the  line  of  his  duty,  where  he  lays  it 
down  in  a  dangerous  place,  and  subse- 
quently returns  to  get  it  and  carry  it  to 
the   designated   place.     East   St.   Louis 
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c.  Right  of  recovery  considered  tvith  reference  to  the  culpable  or 
nonculpable  qvxility  of  the  servant's  conduct. — In  some  cases  of  the 
type  now  under  consideration  the  theory  of  the  defense  has  been,  not 
that  the  master  owed  no  duty  to  the  servant  under  the  circumstances, 
but  that  the  servant  was  himself  guilty  of  a  want  of  proper  care  in 
being  at  the  place  where  he  was  when  the  accident  occurred.  Wheth- 
er this  plea  is  available  to  the  master  is  a  question  for  the  jury  where 
the  evidence  leaves  room  for  doubt  as  to  the  quality  of  the  servant's 
conduct.^^     But  the  servant  will  be  pronounced  negligent  as  a  mat- 


Connecting  R.  Co.  v.  Graven  (1894)  52 
111.  App.  415  (easting  left  between 
tracks  where  there  was  not  sufficient 
space  to  stand). 

No  action  is  maintainable  for  injuries 
to  a  motorman  who  attempts  to  mount 
a  car  while  in  motion,  so  as  to  be  in 
readiness  to  take  charge  of  the  car  when 
it  stopped,  where  the  injuries  were 
caused  by  the  negligence  of  the  acting 
motorman.  Homcroft  v.  Detroit  United 
R.  Go.  (1910)  163  Mich.  608,  128  N.  W. 
779. 

A  switchman  cannot  recover  for  inju- 
ries received  while  attempting  to  get 
upon  the  front  of  an  engine  at  what  is 
called  the  pilot,  when  it  is  not  his  duty 
to  get  up  there.  Grant  v.  Union  P.  R. 
Go.  (1891)  45  Fed.  673  (in  charge  to 
jury) .  And  see  Taylor  v.  Grant  Lumber 
Co.   (1910)   94  Ark.  566,  127  S.  W.  962. 

11  Kyhaclc  v.  Champagne  Lumber  Co. 
(1899)  33  C.  C.  A.  269,  63  U.  S.  App. 
519,  90  Fed.  774. 

Wliere  it  was  the  duty  of  the  crew  of 
a  freight  train  to  place  it  in  proper 
position  for  unloading  stones  from  the 
cars  by  means  of  derricks  operated  by 
an  independent  contractor,  an  action  for 
the  death  of  a  brakeman  killed  by  the 
fall  of  those  derricks  cannot  be  defeated 
on  the  ground  that  he  was  negligent  in 
being  on  the  car  just  ahead  of  the  one 
which  was  being  unloaded.  Gulf,  C.  & 
8.  F.  R.  Co.  V.  Delaney  (1900)  22  Tex. 
Civ.  App.  427,  55  S.  W.  538. 

An  employee  of  a  steam-mill  company, 
who  went  to  the  mill  to  inquire  in  re- 
spect to  his  work,  was  not  guilty  of  con- 
tributory negligence  which  will  prevent 
his  recovery  for  injuries  received  by  a 
portion  of  the  machinery  which  became 
detached  and  struck  him,  because  of  his 
remaining  in  the  mill  longer  than  was 
strictly  necessary  for  the  purpose  of  his 
visit,  and  stepping  a  few  feet  out  of  his 


way  to  speak  to  the  manager  about 
something  that  attracted  his  attention 
in  respect  to  the  machinery.  Denham 
V.  Trinity  County  Lumber  Co.  (1889) 
73  Tex.  78,  11  S.  W.  151. 

If  the  injury  was  received  while  the 
servant  was  passing  from  one  part  of 
the  premises  to  another  with  a  view  to 
the  subsequent  performance  of  some 
duty,  he  is  entitled  to  recover  under  any 
circumstances  which  would  constitute  a 
cause  of  action  if  he  had  actually  been 
at  work;  and  he  is  not  chargeable  with 
contributory  negligence  because  at  the 
precise  moment  when  the  accident  oc- 
curred he  happened  to  be  exchanging  a 
remark  with  a  fellow  employee  with  re- 
gard to  a  matter  of  common  interest  to 
the  master  and  himself, — such  as  the 
operation  of  a  certain  piece  of  machin- 
ery. Moore  v.  W.  R.  Pickering  Lumber 
Co.  (1901)  105  La.  504,  29  So.  990 
(employee  in  sawmill  injured  by  a  fly- 
ing piece  of  a  belt  which  broke  during 
such  a  conversation ) . 

An  employee  in  a  mine  is  not,  as  mat- 
ter of  law,  guilty  of  contributory  negli- 
gence in  leaving  his  work  on  hearing  the 
noise  of  a  cave-in  of  the  mine,  in  order 
to  ascertain  the  locality  and  magnitude. 
Frank  v.  Bullion  Beck  &  G.  Min.  Go. 
(1899)    19  Utah,  35,  56  Pac.  419. 

Recovery  by  an  employee  in  a  mine 
injured  by  an  explosion  of  dynamite  im- 
properly thawed  by  an  open  fire  without 
proper  appliances  is  not  defeated  by  his 
having  left  a  safe  place  of  employment 
and  gone  to  such  fire  to  warm  himself, 
where  the  fire  was  built  to  allow  the 
employees  to  warm  themselves,  as  well 
as  for  such  thawing,  and  the  hands,  in- 
cluding such  employee,  had  several  times 
on  the  same  day  gone  there,  to  the 
knowledge  of  and  without  objection  by 
the  foreman.     Bertha  Zinc  Go.  v.  Mar- 
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ter  of  law,  if  an  inference  of  culpability  is  the  only  one  whicli  can 
reasonably  be  drawn  from  the  evidence.^^ 

For  other  cases  dealing  with  this  predicament,  see  §  1253,  ante,  and 
§  1567,  post. 

1559.  [627]  Servant's  use  of  the  given  instrumentality. — The  duty 
of  an  employee  to  exercise  reasonable  care  in  seeing  that  any  given  in- 
strumentality is  in  a  proper  condition  to  be  used  is  owed  only  to  such 
servants  as  are  required,  permitted,  or  in  the  course  of  the  business 
expected,  to  make  use  of  that  instrumentality.^  Any  injuries  which 
the  instrumentality  may  cause  to  servants  to  whom  that  description 
is  not  applicable  are  regarded  as  events  which  the  employer  is  not 
bound  to  anticipate,  and  which,  for  this  reason,  do  not  charge  him 
with  any  liability.''  See,  generally  §§  1042-1046,  ante.  Compare 
also  the  cases  collected  in  §§  921,  922,  1258,  ante,  and  those  cited  in 
the  preceding  section. 


tin  (1895)  93  Va.  791,  70  L.E.A.  999, 
22  S.  E.  869. 

It  is  not  error  to  refuse  an  instruc- 
tion that  a  brakeman  was  guilty  of 
negligence,  if,  when  ordered  to  deliver 
a  message  to  the  engineer,  he  stayed  from 
his  post  longer  than  necessary,  where 
an  instruction  has  been  given  that  de- 
fendant was  not  liable  for  injuries  re- 
ceived by  the  brakeman,  owing  to  his 
being  at  a  location  on  the  train  not 
witliin  the  scope  of  his  duty.  Norfolk 
d  W.  R.  Co.  V.  Marpole  (1899)  97  Va. 
594,  34  S.  E.  462. 

An  engineer  in  charge  of  an  engine 
is  not  acting  outside  the  scope  of  his 
employment  in  keeping  a  vigilant  out- 
look, although  that  duty  is  expressly 
imposed  upon  the  fireman.  Cleveland, 
G.  C.  d  St.  L.  B.  Co.  V.  Patterson  ( 1905 ) 
37  Ind.  App.  617,  75  N.  E.  857. 

12  An  intelligent  boy  nearly  fifteen 
years  old  whose  duties  do  not  require 
him  to  go  anywliere  near  an  unguarded 
shaft  with  a  collar  upon  it  making  150 
revolutions  a  minute,  and  who  has  been 
warned  of  the  danger,  is  guilty  of  such 
contributory  negligence  in  coming  in 
contact  with  it  as  will  prevent  a  recov- 
ery for  his  death.  Monforton  v.  Detroit 
Pressed  Brick  Co.  (1897)  113  Mich.  39, 
71  N.  W.  586. 

An  answer  which  relies  upon  uncon- 
sciousness resulting  from  defendant's 
negligence  as  an  excuse  for  a  servant's 
contributory  negligence  in  being  out  of 
place  when  injured  is,  in  the  absence  of 


evidence  to  support  such  plea,  an  admis- 
sion of  contributory  negligence.  Lenk  v. 
Kansas  &  T.  Coal  Co.  (1899)  80  Mo. 
App.  374. 

A  "tankman"  on  a  railway  who  is 
injured  by  the  derailment  of  the  engine 
on  which  he  was  riding,  without  the  per- 
mission of  the  conductor  and  in  viola- 
tion of  a  rule  of  the  company,  cannot 
recover  damages,  although  he  had  been 
in  the  habit  of  riding  on  the  engine,  and 
at  the  point  where  he  mounted  it,  there 
was  a  difficulty  in  getting  into  the  ca- 
boose, where  he  ought  to  have  been. 
Martin  v.  Kansas  City,  M.  d  B.  R.  Co. 
(1900)    77  Miss.  720,  27   So.  646. 

Where  a  brakeman  is  injured  while 
attempting  to  step  on  the  pilot  of  a 
moving  engine,  and  his  duty  did  not 
require  such  attempt,  there  can  be  no 
recovery  for  the  injury.  Williams  v. 
Arkansas,  L.  d  O.  R.  Co.  (1910)  125 
La.  894,  51  So.  1027. 

1  McQill  V.  Maine  d  N.  E.  Granite  Co. 
(1899)  70  N.  H.  125,  85  Am.  St.  Rep. 
618,  46  Atl.  684. 

2  An  employee  about  eighteen  years  of 
age,  who  for  two  years  had  worked  in 
paper  mills,  cannot  recover  for  the  acci- 
dental loss  of  two  of  his  fingers  severed 
by  a  fan  revolving  in  a  drum  near 
which  he  was  at  work  cleaning  a  screen 
attached  to  a  hopper,  where  his  duties 
did  not  require  him  to  touch  the  drum. 
Schiefelbein  v.  Badger  Paper  Co.  ( 1898 ) 
101  Wis.  402,  77  N.  W.  742. 

Where    the    accident    arose    entirely 
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1560.  [628]  Servant's  use  of  the  given  instrumentality  in  a  certain 
manner. — In  §  921,  ante,  it  has  been  shown  that  a  master's  obligations 
in  respect  to  furnishing  instrumentalities  are  limited  to  seeing  that 
they  are  reasonably  safe  for  the  performance  of  the  functions  for 
which  they  are  designed.  A  few  additional  authorities  in  which  this 
principle  is  recognized  are  cited  below.''  Compare  also  §  1258,  antej 
where  the  cases  have  been  collected  which  illustrate  the  circumstances 
under  which  negligence  is  inferred  from  the  use  of  appliances  for 
a  purpose  other  than  that  for  which  they  were  designed. 


from  plaintiff's  use  of  the  trimmer-saw, 
and  such  use  was  not  in  the  line  of  his 
employment,  no  inquiry  can  be  made 
into  the  general  management  of  the  mill, 
or  the  particular  management  of  the 
slab-cars,  whatever  negligence  there  may 
have  been  in  furnishing  a  poor  slab-car, 
or  in  requiring  the  plaintiff  to  use  it. 
Lindstrand  v.  Delta  Lumber  Co.  (1887) 
65  Mich.  254,  32  N.  W.  427. 

If  a  servant,  without  being  required 
to  do  so  by  his  employment,  attempts 
to  operate  an  elevator,  the  master  is  not 
liable  for  resulting  injuries.  Stagg  v. 
Edward  Western  Tea  d  Spice  Go. 
(1902)   169  Mo.  489,  69  S.  W.  391. 

Where  railway  employees,  without  the 
actual  consent  of  the  company's  officers, 
but  with  their  knowledge,  have  been  ac- 
customed to  use  a  switch  engine  to  carry 
them  from  the  roundhouse  to  their 
meals,  it  is  for  the  jury  to  say  whether 
on  such  an  occasion  the  engine  is  en- 
gaged in  the  company's  business.  Reil- 
ly  V.  Hannibal  &  St.  J.  R.  Go.  (1887) 
94  Mo.  600,  7  S.  W.  407  (minor  injured 
by  negligent  operation  of  engine). 

1  An  employer  is  not  liable  for  inju- 
ries received  by  a  servant  in  taking  off 
a  towel  from  the  projecting  end  of  a 
ahaft  upon  which  he  had  hung  it  solely 
for  his  own  convenience,  where  his  serv- 
ice was  not  connected  with  such  shaft 
in  any  manner.  The  court  refused  to 
ascribe  any  differentiating  significance 
to  the  fact  that  the  injuries  were  due  to 
its  defective  condition.  Kauffman  v. 
Maier  (1892)  94  Cal.  269,  18  L.R.A. 
124,  29  Pac.  481. 

A  finding  to  the  effect  that  the  plain- 
tiff, who  was  injured  by  catching  his 
clothes  on  the  collar  of  a  revolving 
shaft,  while  climbing  over  a  cross  beam, 
had  no  orders  to  do  this  for  the  purpose 
for  which  he  did  it,  and  that  there  was 
M.  &  S.  Vol.  IV.— 295. 


no  necessity  to  put  himself  into  the  dan- 
gerous position,  entitles  the  defendant 
to  judgment.  Thorsen  v.  Bahcock 
(1888)  68  Mich.  523,  36  N.  W.  723. 

A  servant  employed  to  clean  a  meat- 
cutting  machine,  but  not  to  put  the 
parts  together  again,  cannot  recover  for 
injuries  received  in  trying  to  adjust 
certain  parts.    Mull  v.  Curtice  Bros.  Go. 

(1902)  74  App.  Div.  561,  77  N.  Y.  Supp. 
813. 

In  an  action  for  the  death  of  a  yard 
foreman  alleged  to  have  occurred  while 
in  discharge  of  his  duties  in  coupling 
cars,  it  is  competent  to  show  the  habit, 
custom,  and  duty  of  employees  in  mak- 
ing couplings,  in  the  absence  of  a  rule 
prescribing  the  method  of  coupling  cars. 
It  cannot  be  affirmed,  as  a  matter  of 
law,  that  the  use  of  his  own  hands  is 
outside  the  line  of  his  duty,  since  this 
might  have  been  requisite  for  the  ex- 
peditious performance  of  his  work. 
Louisville  &  IV.  R.  Go.  v.  York  (1900) 
128  Ala.  305,  30  So.  676;  and  see  St. 
Louis    SoutMoestern   R.    Go.   v.    Spivey 

(1903)  97  Tex.  143,  76  S.  W.  748  (call 
boy  in  yard  assumes  the  risk  of  riding 
about  the  yard). 

When  an  employee  in  a  railroad  car 
and  repair  shop,  having  with  an  assist- 
ant undertaken  to  lace  together  the  ends 
of  a  belt  driving  the  counter  shaft  from 
which  a  lathe  operated  by  him  receives 
its  motive  power,  has  finished  such  la- 
cing and  is  merely  idling  with  the  belt, 
instead  of  putting  it  in  its  place  on  the 
pulley  of  the  main  shaft,  the  employer 
is  not  liable  for  an  accident  resulting 
from  the  "taking"  of  the  belt  by  the  re- 
volving shaft,  and  the  entangling  of  the 
employee  therein.  Ball  v.  Vioksburg,  8. 
£  P.  R.  Co.  (1909)  123  La.  7,  48  So. 
565. 
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1561.  [629]  Servant's  unauthorized  performance  of  certain  work; 
generally. — In  numerous  cases  the  plea  set  up  has  been  that,  at  the 
time  of  the  accident  in  suit,  the  injured  person  was  doing  work  which 
he  had  not  been  authorized  by  the  defendant  or  his  agent  to  undertake. 
If  such  unauthorized  action  is  established,  it  is  manifest  that,  in  re- 
spect to  the  work  thus  done,  the  relation  of  master  and  servant  did 
not  exist  between  the  person  for  whom  it  was  done  and  the  person 
who  was  doing  it,  and  that  the  former  did  not  owe  to  the  latter  any  of 
those  special  duties  which  are  deemed  to  be  incidental  to  that  rela- 
tion.^ The  workman  under  the  supposed  circumstance  occupies  a 
position  which  is  virtually,  if  not  precisely,  that  of  a  trespasser  or 
licensee,  and  has  probably  no  right  of  action,  except  in  cases  where 
he  has  been  wantonly  injured  by  the  defendant  or  his  servants.* 


1  See  cases  cited  in  the  notes  to  the 
following  sections. 

z  Rhodes  v.  Georgia  R.  <&  Blcg.  Go. 
(]889)  84  Ga.  320,  20  Am.  St.  Rep.  362, 
10  S.  E.  922.  See  also  Freeman  v.  San 
Antonio  Breiving  Go.  (1905)  38  Tex. 
Civ.  App.  396,  85  S.  W.  1165;  Baltimore 
&  0.  R.  Go.  V.  Doty  (1904)  67  C.  C.  A. 
38,  133  Fed.  866;  Lindquist  v.  King's 
Crown  Plaster  Go.  (1908)  139  Iowa, 
107,  117  N.  W.  46;  -Natchez  Cotton  Mill 
Go.  V.  McLain  (1903)  —  Miss.  — ,  33 
So.  723;  Duvall  v.  Armour  Packing  Go. 
(1906)  119  Mo.  App.  150,  95  S.  W.  978. 

A  railway  company  is  not  required 
to  use  care  to  anticipate  and  discover 
the  peril  of  a  person  who  enters  upon 
its  premises  and  voluntarily  assists  in 
its  work,  but  only  to  use  care  after  the 
peril  is  discovered.  Kentucky  C.  R.  Co. 
V.   QastineoM   (1885)    83  Ky.  119. 

A  boy  who,  at  the  request  of  the  con- 
ductor of  a  train,  assists  in  coupling 
cars,  is  entitled  to  recover  if  the  serv- 
ants of  the  company,  after  discovering 
that  he  has  placed  himself  in  a  position 
of  danger,  fail  to  exercise  reasonable 
care  to  preserve  him  from  injury.  Evarts 
v.  St.  Paul,  M.  d  M.  R.  Go.  (1894)  56 
Minn.  141,  22  L.R.A.  663,  45  Am.  St. 
Rep.  460,  57  N.  W.  459. 

An  employer  is  not  liable  for  injuries 
to  a  boy  employee  received  in  attempt- 
ing to  shift  a  belt  running  upon  a  re- 
volving shaft,  not  in  the  performance  of 
any  duty  owing  to  the  employer,  but 
merely  for  the  purpose  of  demonstrating 
to  other  boys  his  ability  to  do  so.  Pfef- 
fer  v.  Stein  (1898)  26  App.  Div.  535, 
50  N.  y.  Supp.  516. 


Where  plaintiff,  employed  as  carpen- 
ter in  a  mill  at  defendant's  stone  quarry, 
was  standing  in  front  of  a,  truck  for 
the  purpose  of  seeing  whether  stone 
with  which  the  truck  was  loaded  was 
properly  sawed,  when  the  truck,  without 
notice  to  him,  was  moved,  causing  in- 
jury to  his  foot,  he  must  be  regarded 
as  a  mere  volunteer,  unless  he  was  per- 
forming a  regular  duty,  or  was  acting 
under  special  order  of  the  foreman.  Un- 
less such  was  the  case  the  company  owed 
him  no  duty  to  keep  a  lookout.  It  was 
therefore  error  to  instruct  the  jury  that, 
if  he  was  acting  without  an  order  from 
the  foreman,  they  should  find  for  the 
defendant  unless  they  believed  that 
the  servant  in  charge  of  the  truck  knew, 
"or  by  the  exercise  of  ordinary  care 
might  have  known,"  of  plaintiff's  peril. 
The  words  between  the  quotation  marks 
should  have  been  omitted.  Bowling 
Green  Stone  Go.  v.  Capshaw  (1901)  23 
Ky.  L.  Rep.  945,  64  S.  W.  507. 

An  employee  who  goes  outside  the 
scope  of  his  employment  and  attempts 
to  repair  certain  machinery  assumes  the 
risk.  International  dc  G.  N.  R.  Go.  v. 
Ball  (1907)  46  Tex.  Civ.  App.  493,  102 
S.  W.   740. 

A  member  of  a  city  fire  department, 
who  voluntarily  assists  in  fumigating  a 
person  who,  having  been  exposed  to 
smallpox,  is  brought  into  the  station, 
assumes  the  risk  of  contracting  the  dis- 
ease, and  cannot  hold  the  city  liable 
for  the  result  of  his  act.  Lynch  v.  North 
Yakima  (1905)  37  Wash.  657,  12  L.R.A. 
(N.S.)  261,  80  Pac.  79. 

Where  the  servant  departs  from  the 
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1562.  [630]  Right  of  action  where  the  injured  person  was  not  in  the 
service  of  the  defendant  for  any  purpose.— A  portion  of  the  cases 
which  deal  with  the  applicability  of  the  general  principles  stated  in 
the  preceding  section  relate  to  work  done  for  persons  who,  prior  to  the 
time  when  they  undertook  that  work,  were  strangers  as  regards  the  de- 
fendant. It  is  to  such  persons  that  the  term  "volunteer"  is  usually, 
but  not  exclusively,  applied.^  The  essence  of  the  defense  in  this  in- 
stance is  simply  that  a  person  cannot  be  subjected,  without  his  own 
consent  or  that  of  his  agent,  to  the  obligations  which  the  law  has  at- 
tached to  the  contract  of  hiring.^     The  decisions  collected  in  the 

sphere  of  his  assigned  duty,  the  relation  something   which  he   is   not   legally   or 

of  master  and  servant  is  considered  as  morally  bound  to  do,  or  which   is  not 

temporarily  suspended.     Burnett  v.  Ro-  in  pursuance   or  protection  of   any   in- 

anolce  Mills   Co.    (1910)    152  N.  C.   35,  terest.    To  such  a  person,  in  the  absence 

67  S.  E.  30.  of    knowledge    of    peril,    no    affirmative 

An  employee  who,  for  his  own  pur-  duty  to  exercise  care  is  due.     Kelly  v. 

poses,  attempts  to  make  use  of  a  ma-  Ti/ra   (1908)    103  Minn.  176,  17  L.R.A. 

chine  in  the  shop  in  which  he  is  working,  (N.S.)    334,  114  N.  W.  750,  115  N.  W. 

which  it  is  not  part  of  his  duty  to  use,  636. 

assumes  the  risk  of  such  action.     Stod-  See  notes  to  Grissom,  v.  Atlanta  d  B. 

den  V.  Anderson  &  W.  Mfg.  Go.   (1908)  Air  Line  R.   Go.   13  L.R.A.(N.S.)    561; 

]38  Iowa,  398,  16  L.R.A.  (N.S.)  614,  116  Maxson  v.  J.  I.  Gase  Threshing  Mach. 

N.  W.   116.  Go.  16  L.R.A.  (N.S.)    963. 

Where  a  servant  employed  in  a  saw-  *  "It  is  natural  justice  that  one  man 

mill  leaves  his  place  of  work  and  assists  should  not  be  held  liable  for  the  act  of 

another  employee  at  the  planer,  he  as-  another   without   his   participation,   his 

sumes   the   risk   thereof.      Patterson  v.  privity,   or   his   authority."     Flower  v. 

North  GaroUna  Lumber  Go.   (1907)   145  Pennsylvania  R.  Go.   (1872)  69  Pa.  210, 

N.  C.  42,  58  S.  E.  437.  8  Am.  Rep.  251. 

See  also  the  argument  of  Bramwell,  In  Wischam  v.  Richards    (1890)    136 

B.,  in  the  Degg  Gase   (1857)    1  Hurlst.  Pa.  109,  10  L.R.A.  97,  20  Am.  St.  Rep. 

&  N.  773,  26  L.  J.  Exch.  N.  S.  171,  3  900,  20  Atl.  532,  the  court,  in  commeiit- 

Jur.  N.  S.  395,  as  quoted  in  §  1563,  note  ing  on  the  case  of  Potter  v.  Faulkner 

5   post.     See  also  Norman  v.  Hamilton  (1861)  1  Best.  &  S.  800,  31  L.  J.  Q.  B. 

Bridge   Works   Go.    (1908)    15   Ont.   L.  N.  S.  30,  8  Jur.  N.  S.  259,  5  L.  T.  N.  S. 

Rep.   457    (plaintiff  voluntarily  offered  455,  30  Week.  Rep.  93,  cited  in  §  1563, 

to  do  work  he  was  not  called  upon  to  note  5,  post,  remarked:  "It  will  be  per- 

^q\  eeived    that    the    court    considered    tlie 

1  By  Lord  Herschell  a  volunteer  has  plaintiff    to    be    a    volunteer,    notwith- 

been  defined  as,  "A  person  who  is  not  standing  he  intervened  only  at  the  re- 

under  any  paid  contract  of  service  may  quest  of  the  defendant's  servant.     Now, 

nevertheless  have  put  himself  under  the  while  it  may  seem  a  little  strained  to 

control   of   an   employer   to   act   in   the  call  such  a  person  a  mere  volunteer,  the 

capacity  of  servant,  so  as  to  be  regarded  reason  given  for  the  nonliability  of  the 

as   such."     Johnson  v.   Lindsay    [1891]  master    is    more    substantial, — to    wit, 

A   C.  371,  per  Lord  Herschell.    But  this  that   the   plaintiff's   act   in   associating 

remark  can  scarcely  be  deemed  to  carry  himself  with  the  defendant's  servant  in 

an   exclusive   significance,   or   construed  the  performance  of  the  work  was  done 

as  a  statement  of  his  opinion  that  the  without   the   knowledge    or   consent    of 

term  was  not  applicable  to  persons  in  the  master,  and  therefore  he  could  ac- 

the   position   of  those   discussed   in  the  quire  no  better  position  than  that  of  the 

following   section.  servant  with  whom  he   associated  him- 

A  "volunteer"  is  one  who  introduces  self." 

himself  into  matters  which  do  not  con-  The   relation   of  master   and   servant 

cern  him   and  does,  or  undertakes  to  do,  and   the   duties   and   obligations   which 
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note  below  will  indicate  sufficiently  the  varieties  of  phraseology  in 
■which  the  availability  of  this  defense  has  been  asserted,  and  the  cir- 
cumstances under  which  it  has  been  declared  or  denied,  to  be  a  bar 
to  the  action.' 


result  from  the  existence  of  that  rela- 
tion cannot  be  created  by  a  direction 
issuing  from  an  unauthorized  agent  of 
the  employer.  Nashville  &  C.  B.  Co.  v. 
McDaniel   (1883)    12  Lea,  386. 

One  who  undertakes  to  assist  an  em- 
ployee at  the  latter's  request,  does  not 
thereby  "place  himself  within  the  pro- 
tection of  the  company  so  that  it  is 
bound  to  anticipate  and  ascertain  if  he 
has  placed  himself  in  danger,"  unless 
the  employee  has  express  authority 
from  the  company  to  make  the  request, 
or  occupies  such  a  position  toward  the 
company  and  the  act  to  be  done  that 
the  authority  can  be  fairly  implied. 
Kentucky  C.  li.  Co.  v.  Gastineau  (1885) 
83  Ky.  119. 

3  (a)  Liability  denied. — An  employee 
whose  duty  it  is  to  look  after  stock 
killed  by  trains  and  to  look  after  any 
litigation  has  no  authority  to  command 
a  bridge  watchman  who  is  travelinp;  to 
attend  court,  to  help  in  clearing  an  ob- 
struction from  a  tunnel.  'Nashville  & 
C.  It.  Co.  V.  McDaniel  (1883)  12  Lea, 
386. 

A  passenger  who,  at  the  request  of 
the  conductor,  goes  upon  the  top  of  the 
car  to  help  to  give  signals,  when  there 
is  no  real  necessity  for  it,  cannot  re- 
cover if  he  is  injured  because  of  so  do- 
ing. Under  such  circumstances  the 
compliance  with  the  request  is  merely  a 
matter  of  accommodation.  Atchison, 
T.  d  8.  F.  R.  Co.  V.  Lindley  (1889)  42 
Kan.  714,  6  L.R.A.  646,  16  Am.  St. 
Rep.   515,   22   Pac.   703. 

Where  the  foreman  of  a  force  of  men 
in  the  employ  of  an  electric  light  and 
power  company  assigns  to  two  desig- 
nated and  experienced  linemen  the  duty 
of  attaching  a  guy  wire  to  a  particular 
telegraph  pole,  they  have  no  right  or 
authority  to  substitute  another  person 
in  lieu  of  themselves  to  perform  this 
work,  especially  an  apprentice  lineman, 
who  is  under  the  tutelage  of  the  com- 
pany, and  under  the  orders  and  direc- 
tion of  the  foreman.  Maitrejean  v. 
New  Orleans  R.  &  Light  Go.  (1908)  120 
La.  1056,  46  So.  21. 

A  brakeman  cannot  bind  a  railroad 
company  by  directing  a  stranger  to  get 


upon  a  moving  car  and  set  the  brakes. 
Hall  V.  Missouri  P.  R.  Co.  (1909)  219 
Mo.  553,  118  S.  W.  56. 

One  into  whose  service  another  vol- 
unteers without  his  assent  is  not  re- 
quired to  anticipate  or  discover  the  per- 
il of  such  volunteer,  but  as  to  him  is 
only  bound  to  use  care  not  to  injure 
him  after  notice  of  his  danger.  Atlan- 
ta &  W.  P.  R.  Co.  v.  West  (1905)  121 
Ga.  641,  67  L.R.A.  701,  104  Am.  St. 
Rep.  179,  49  S.  E.  711. 

One  who,  at  the  request  of  a  servant 
with  no  authority  to  employ  other 
servants,  voluntarily  undertakes  to  per- 
form services  for  the  master,  is  a  mere 
volunteer,  and  the  master  owes  him  no 
duty  except  such  as  he  owes  to  a  tres- 
passer. Central  of  Ga.  R.  Co.  v.  Mul- 
lins  (1910)  7  Ga.  App.  381,  66  S.  E. 
1028. 

In  Yazoo  &  M.  Valley  R.  Co.  v.  Kern 
(1911)  99  Ark.  584,  138  S.  W.  988,  the 
right  to  recover  as  an  employee  was 
denied  to  one  who  was  employed  as  a 
switchman  by  a  yard  master  in  the  ab- 
sence of  any  eme^'gency,  where  the  sole 
right  to  employ  switchmen  was  vested 
in  the  train  master. 

A  conductor  of  a  railroad  train,  sim- 
ply by  virtue  of  his  employment  as 
such,  and  without  being  specially  au- 
thorized so  to  do,  has  no  authority  to 
employ  agents  or  servants  for  the  com- 
pany, except  in  cases  of  emergency  de- 
manding extra  labor.  Tazoo  &  M.  Val- 
ley R.  Co.  V.  Stanslerry  (1910)  97 
Miss.  831,  53  So.  389. 

A  request  by  a  conductor,  of  an  ac- 
quaintance, to  perform  a  casual  service 
for  his  accommodation,  which  is  re- 
sponded to  in  the  same  spirit,  without 
either  promise  or  expectation  of  reward, 
does  not  create  the  relation  of  master 
and  servant  between  the  railroad  com- 
pany and  the  third  person.  Taylor  v. 
Baltimore  &  0.  R.  Co.  (1908)  108  Va. 
817,  62   S.   E.   798. 

A  bystander  called  upon  by  a  station 
agent  to  assist  in  pushing  cars  away 
from  a  fire  is  not  a  volunteer,  but  wiil 
be  deemed  a  fellow  servant  of  a  section 
hand  engaged  in  the  same  work,  and  by 
whose  negligence  he  is  injured.     Jack- 
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son  V.  Southern  R.  Co.  (1906)  73  S.  C. 
557,  54  S.  E.  231. 

A  passenger  who,  at  the  request  of  an 
elevator  conductor,  goes  onto  the  top 
of  the  cage  to  replace  a  screen,  cannot 
recover  for  injuries  caused  solely  by 
the  negligence  of  the  conductor.  Baynes 
V.  Billings  (1909)  30  R.  I.  53,  73  Atl. 
625  (directed  verdict  for  defendant, 
however,  was  held  erroneous  on  the 
ground  that  master's  negligence  con- 
curred) . 

Mere  knowledge  and  consent  on  the 
part  of  a  railroad  company  to  the  fact 
tliat  the  brother  of  one  who  has  been 
employed  to  keep  water  in  a  tank  for 
the  use  of  locomotives  has,  for  a  long 
time,  assisted  in  the  work,  does  not 
charge  the  railroad  company  with  the 
duty  to  him  to  maintain  the  machinery 
in  a  safe  condition,  so  as  to  give  him  a 
right  of  action  in  case  of  injury  by 
defects  in  it.  Grissom  v.  Atlanta  &  B. 
Air  Line  R.  Co.  (1907)  152  Ala.  110, 
13  L.R.A.(N.S.)  561,  126  Am.  St.  Rep. 
20,  44  So.  661. 

Tacit  acquiescence  in  the  presence  of 
children  upon  the  premises  is  not  suffi- 
cient to  establish  liability  for  negligent 
conditions  on  the  premises.  Formall  v. 
Standard  Oil  Co.  (1901)  127  Mich.  496, 
86  N".  W.  946. 

Unless  some  exigency  arises,  an  engi- 
neer has  no  authority,  by  virtue  of  his 
position  as  such,  to  employ  a  brakeman 
for  the  company;  and,  if  he  engages  a 
person  to  assist  him  in  the  management 
of  the  train  for  his  own  convenience, 
such  person,  by  reason  of  such  employ- 
ment, does  not  become  the  servant  of 
the  company.  Mickelson  v.  ffetc  East 
Tintio  R.  Go.  (1900)  23  Utah,  42,  64 
Pac.  463  (injury  caused  by  unblocked 
guard-rail ) . 

Recovery  was  refused  where  plain- 
tiff's own  evidence  showed  that  he  put 
himself  under  the  orders  of  the  con- 
ductor, to  work  his  way,  instead  of  pay- 
ing for  it  as  a  passenger,  and  that  he 
was  injured  in  obeying  orders  from  a 
brakeman,  without  any  express  instruc- 
tions from  the  conductor.  Sparks  v. 
East  Tennessee,  V.  &  (?.  R.  Co.  (1888) 
82  Ga.  156,  8  S.  E.  424. 

Generally  a  conductor  has  no  author- 
ity to  make  contracts  of  employment, 
and  such  contracts  made  by  him  are 
not  binding  on  the  company  except  by 
reason  of  unusual  circumstances  which 
render  outside  assistance  necessary  to 
moving  a  train.     St.  Louis,  I.  M.  &  S. 


R.  Co.  V.  Jones  (1610)  96  Ark.  558, 
37  L.R.A.(N.S.)  418,  132  S.  W.  636. 
To  the  same  effect  are  Bendrickson  v. 
Wisconsin  C.  R.  Co.  (1909)  143  Wis. 
179,  122  N.  W.  758;  and  Taylor  v.  Bal- 
timore d  0.  R.  Co.  (1908)  108  Va. 
817,  62  S.  E.  798. 

The  conductor  of  a  freight  train  has 
no  implied  authority  to  engage  the 
services  of  a  person  to  assist  in  hand- 
ling freight  for  which  he  is  to  receive 
passage  on  the  train,  so  as  to  entitle 
such  person,  in  case  of  an  injury,  to 
hold  the  carrier  liable  as  to  an  em- 
ployee. Vassor  v.  Atlantic  Coast  Line 
R.  Co.  (1906)  142  N.  0.  68,  7  L.R.A. 
(N.S.)  950,  54  S.  E.  849,  9  Ann.  Gas. 
535. 

The  conductor  of  a  freight  train  has 
no  implied  authority  to  hire  assistance 
to  unload  cars.  Taylor  v.  Baltimore  & 
0.  R.  Go.  (1908)  108  Va.  817,  62  S.  E. 
798. 

A  mere  laborer,  hired  to  take  care  of 
a  horse,  has  no  implied  power  to  hire 
a,  boy  to  ride  the  horse  to  water.  Cor- 
rigan  v.  Hunter  (1910)  139  Ky.  321,  — 
L.R.A.  (N.S.)  — ,  330  S.  W.  798,  deny- 
ing rehearing  (1909)  139  Ky.  315,  — 
L.R.A.(N.S.)    — ,   122   S.  W.   131. 

The  right  of  action  has  been  denied 
where  the  injury  was  received  by  a  man 
who  voluntarily  undertook  to  carry  a 
message  from  a  telegraph  operator  to 
the  employees  in  charge  of  a  train,  and 
the  evidence  showed  that  he  was  a  per- 
son in  the  service  of  the  station  agent, 
who  assisted  him  in  the  business  which 
he  did  in  addition  to  his  railway  work, 
as  agent  for  an  express  company;  but 
there  was  no  proof  that  the  railway 
company  had  authorized  the  station 
agent  to  hire  him,  or  had  even  paid  him 
any  wages,  or  that  any  of  its  officers 
knew  that  he  had  been  thus  employed. 
Chicago  &  E.  I.  R.  Go.  v.  Argo  (1898) 
82  111.  App.  667. 

Where  an  engineer  for  his  own  con- 
venience engages  a  person  to  assist  him 
in  the  management  of  the  train,  the 
fact  that  the  company  knew  of  such  em- 
ployment and  acquiesced  therein,  or 
that  its  agents  saw  such  person  working 
about  the  train  on  the  day  he  was  in- 
jured, does  not  entitle  him  to  recover 
on  the  ground  that  he  was  a  servant  of 
the  company,  since  the  mere  fact  that 
an  officer  of  a  railway  company  sees  a 
person  engaged  about  its  trains  casts 
no  duty  on  the  company  to  take  affirm- 
ative    action,     nor     does    mere     silence 
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amount  to  ratification  of  the  employ- 
ment. Alickelson  v.  New  East  Tintic 
R.  Go.  (1900)  23  Utali,  42,  64  Pac. 
463.  To  tlie  same  effect,  Clarke  v.  Lou- 
isville &  ZV.  li.  Co.  (1908)  33  Ky.  L. 
Rep.  797,  111  S.  W.  344. 

In  the  following  cases  liability  was 
denied  where  the  person  injured  was  at 
work  merely  at  the  request  of  some 
servant  of  the  defendant:  Langan  v. 
Tyler  (1902)  51  C.  C.  A.  503,  114  Fed. 
716;  Manchester  Mfg.  Co.  v.  Polk 
(1902)  115  Ga.  542,  41  S.  E.  1015; 
Atlanta  &  W.  P.  R.  Co.  v.  West  (1905) 
121  Ga.  641,  67  L.R.A.  701,  104  Am. 
St.  Rep.  179,  49  S.  E.  711;  Central  R. 
Co.  V.  Mullins  (1910)  7  Ga.  App.  381, 
06  S.  E.  1028 ;  Derrickson  v.  Sioann- 
Day  Lmnber  Co.  (1909)  —  Ky.  — ,  115 
S.  VV.  191;  Longa  v.  Stanley  Hod  Ele- 
vator Co.  (1903)  69  N.  J.  L.  31,  54 
Atl.  251;  Hendriokson  v.  Wisconsin 
C.  R.  Co.  (1909)  143  Wis.  179,  122  N. 
W\   758,   126  N.  W.  686. 

A  minor  who  secures  a  position  as  a 
fireman  in  violation  of  a  statute,  by 
wilfully  misrepresenting  his  age,  is 
only  a  volunteer.  Norfolk  &  W.  R.  Co. 
V.  Bondurant  (1907)  307  Va.  515,  15 
L.R.A.(N.S.)  443,  122  Am.  St.  Rep. 
867,  59  S.  E.  1091. 

The  master  is  under  no  obligation 
to  fence  machinery  for  the  protection 
of  a,  volunteer.  Stodden  v.  Aiiderson  & 
W.  Mfg.  Co.  (1908)  138  Iowa,  398,  16 
L.R.A.  (N.S.)    614,   116   N.   W.    116. 

A  laborer  seeking  employment  is  not 
entitled  to  the  right  of  an  employee. 
Dickerson  v.  Bornstein  (1911)  144  Ky. 
19,  137  S.  W.  773. 

See  also  cases  cited  in  §  1563,  post. 

(b)  Liability  affirmed. — An  employee 
injured  while  complying  with  the  or- 
ders of  one  as  to  whose  authority  to 
give  such  orders  there  was  some  evi- 
dence cannot  be  said,  as  a  matter  of 
law,  to  have  been  improperly  at  work. 
Patnode  v.  Warren  Cotton  Mills  (]892) 
157  Mass.  283,  34  Am.  St.  Rep.  275, 
.32  N.  E.   161. 

A  conductor  has  implied  authority  to 
hire  a  man  to  take  the  place  of  a  brake- 
man  who  has  fallen  ill  while  the  train 
is  on  the  road.  Georgia  P.  R.  Co.  v. 
Propst  (1887)  83  Ala.  518,  3  So.  764. 
The  court  said:  "The  conductor  testified 
that  he  had  no  authority  from  the  su- 
perintendent or  from  the  defendant  to 
engage  or  utilize  the  services  of  the 
plaintiff  in  the  capacity  of  brakeman. 
Express  authority  for  this  purpose  was 


not  necessary.  The  circumstances 
themselves,  about  which  there  is  no  con- 
flict of  testimony,  gave  him  the  author- 
ity. In  such  an  emergency,  there  must 
be  discretion  and  authority  somewhere, 
to  supply  the  place  of  disabled  or  miss- 
ing servants;  and  no  one  could  exercise 
this  power  so  well  or  so  prudently  as 
the  conductor  in  charge  of  the  train." 

Where  two  brakemen  are  necessary 
for  the  safe  operation  of  a  train,  the 
conductor  has  authority  to  hire  a  sub- 
stitute for  one  who  is  laid  off  for  a 
week's  rest.  Sloan  v.  Central  Iowa  R. 
Co.  (1883)  62  Iowa,  728,  16  N.  W. 
331. 

A  conductor  of  a  train  who  has  only 
two  brakemen  to  assist  him  has  implied 
authority  to  hire  a  substitute,  where 
one  of  them  leaves  his  work  temporarily 
while  the  train  is  making  its  regular 
round  trip,  and  it  is  necessary  for  the 
safety  of  the  passengers  to  have  two 
brakemen.  Fox  v.  Chicago,  St.  P.  &  K. 
C.  R.  Co.  (1892)  86  Iowa,  368,  17 
L.R.A.  289,  53  N.  W.  259.  In  this  case 
it  was  held  that  the  mere  fact  that  the 
train  may  have  been  safely  operated  for 
some  distance  with  a  single  brakeman, 
thus  showing  that  it  is  physically  possi- 
ble to  operate  it  without  the  second 
brakeman,  will  not  justify  overruling 
the  finding  of  a  jury  that  the  substitute 
was  required  for  its   proper  operation. 

A  brakeman  whose  services  are  ac- 
cepted by  the  yard  master  is  not  a  tres- 
passer on  trains  which  he  helps  to  make 
up.  He  is  therefore  entitled  to  be  in- 
demnified for  an  injury  caused  by  a  de- 
fective brake.  Central  Trust  Co.  v. 
Texas  &  St.  L.  R.  Co.  (1887)  32  Fed. 
448.  And  see  Illinois  C.  R.  Co.  v.  Tim- 
mon.s  (1907)  30  Ky.  L.  Rep.  1155,  100 
S.  W.  337. 

In  an  action  against  a  railway  com- 
pany for  personal  injuries,  the  plaintiff 
testified  that  defendant's  train  despateh- 
er,  to  whom  he  had  applied  for  a  posi- 
tion as  brakeman,  had  told  him  he 
should  have  the  next  place  that  was 
open,  and  that  in  the  meantime  he 
should  assist  the  station  agent  at  the 
station  where  he  lived  as  he  had  been 
doing  before;  that  thereafter  he  did  as- 
sist said  agent  by  doing  various  things 
under  his  direction,  and  said  agent  gave 
him  a  switch  key  so  that  he  could  open 
and  close  switches;  that  on  the  day  of 
the  accident  the  agent's  regular  assist- 
ant was  absent,  and  the  agent  requested 
plaintiff  to  "help  him  out;"  and  that 
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he  was  injured  while  riding  to  a  switch 
for  the  purpose  of  closing  it,  which  was 
a  part  of  the  work  of  the  regular  as- 
sistant. There  was  also  testimony 
tending  to  show  that  the  station  agent 
had  authority  to  employ  a  helper  in  the 
absence  of  any  of  the  regular  force. 
Held  sufficient  to  sustain  a  finding  by 
the  jury  that  the  plaintiff  was  at  the 
time  in  the  employ  of  the  defendant. 
Button  V.  Chioago,  M.  &  St.  P.  R.  Co. 
(1894)   87  Wis.  63,  57  N.  W.  1110. 

A  passer-by  who  complied  with  the 
request  of  the  defendant's  manager  to 
assist  his  servants  in  moving  a  heavy 
weight  was  held  not  to  be  a  volunteer 
in  Little  v.  Neilson  (1855)  17  Sc.  Sess. 
Cas.  2d  series,  310. 

That  an  assistant  in  a  factory  was 
employed  by  an  operative  does  not  ab- 
solve the  master  from  liability  for  in- 
jury due  to  the  working  place  being  un- 
safe, if  the  employment  was  with  the 
consent  and  approval  of  the  manager 
in  charge  of  the  establishment.  Padu- 
cah  Box  &  Basket  Co.  v.  Parker  (1911) 
143  Ky.  607,  —  L.E.A.(N.S.)  — ,  136 
S.  W.  1012. 

If  an  agent  is  given  sole  charge  of 
the  preparation  and  exhibition  of  cum- 
bersome and  complicated  machinery, 
and  calls  to  his  assistance  in  that  oc- 
cupation one  who  in  good  faith  enters 
upon  such  work,  the  person  thus  em- 
ployed is  not  a  volunteer  or  trespasser, 
but,  for  the  time  being,  assumes  the  re- 
lation of  servant  to  the  master.  Max- 
son  V.  J.  I.  Case  Threshing  Mach.  Co. 
(1908)  81  Neb.  546,  16  L.K.A.(N.S.) 
963,  116  N.  W.  281. 

A  person  indirectly  in  the  employ  of 
a  manufacturing  company  by  contract 
with  the  superintendent,  and  receiving 
compensation  in  proportion  to  the 
amount  of  work  done,  may  be  treated  as 
an  employee  of  the  company,  and  is  en- 
titled to  the  protection  arising  from  the 
relation  of  master  and  servant.  Rum- 
mell  V.  Dilworth  P.  &  Co.  (1885)  111 
Pa.   343,   2  Atl.   355,   363. 

A  factory  owner  is  liable  for  injuries 
caused  by  his  negligence  to  an  engineer 
employed  as  a  substitute  by  the  regular 
engineer,  who  had  been  accustomed  to 
secure  substitutes  for  him  at  various 
times,  with  the  knowledge  of  the  su- 
perintendent, who  had  occasionally 
opened  the  regular  engineer's  envelop, 
taken  from  it  the  amount  earned  by 
the  substitute,  and  given  it  to  the  lat- 
ter.   Aga  V.  Harbach  (1905)  127  Iowa, 


144,  109  Am.  St.  Eep.  377,  102  N.  W. 
833,  4  Ann.  Cas.  441,  The  court  said: 
"While  the  master  owes  no  duty  to  the 
intermeddler  who  officiously  interferes 
and  undertakes  to  perform  services 
without  request  or  employment,  and 
while  some  courts  are  inclined  to  put 
in  the  same  category  those  who  per- 
form services  at  the  request  or  order 
of  a  servant  having  no  general  author- 
ity to  employ  or  discharge  assistants, 
the  general  consensus  of  opinion  seems 
to  be  that  one  who  in  good  faith  enters 
upon  the  master's  work  at  the  request 
of  a  servant  in  apparent  charge  of  such 
work  is  not  a  trespasser,  but  assumes 
for  the  time  being  the  relation  of  a, 
servant.  As  such  servant,  he  occupies 
the  same  relation,  and  becomes  subject 
to  the  same  rules,  including  the  oper- 
ation of  the  fellow-servant  rule,  as  do 
those  who  are  directly  employed  by  the 
master,  even  though  he  may  not  be  en- 
titled to  recover  wages." 

A  boy  taken  by  the  driver  of  a  de- 
livery wagon  to  show  him  the  way  be- 
comes an  emergency  servant,  but  the 
employer  is  not  liable  for  the  driver's 
negligence  whereby  the  boy  is  injured, 
since  they  arc  fellow  servants.  Gim- 
derson  v.  Eastern  Breimng  Co.  (1911) 
71  Misc.  519,  130  N.  Y.  Supp.  785. 

A  person  assisting  in  work  at  the  re- 
quest of  the  defendant's  foreman  is  not 
in  the  position  of  a  mere  trespasser  or 
volunteer,  even  though  he  does  not  ex- 
pect any  compensation  for  the  work 
done.  He  is  therefore  entitled  to  the 
same  protection  as  any  of  the  regularly 
employed  servants  of  the  defendant. 
Johnson  v.  Ashlamd  Water  Co.  (1888) 
71  Wis.  553,  5  Am.  St.  Eep.  243,  37  N. 
W.  823.  On  a  subsequent  appeal,  how- 
ever, it  was  held  that  he  could  not  re- 
cover, for  the  reason  that  the  foreman 
was  his  fellow  servant.  (1890)  77  Wis. 
51,  45  N.  W.  807. 

Evidence  tending  to  show  that  the 
plaintiff  was  employed  by  and  was 
working  under  the  directions  of  a  fore- 
man who  was  superintending  the  oper- 
ation of  the  mine  where  the  injury 
was  received,  and  that  the  defendant 
was  owning  and  operating  the  mine, 
is  sufficient  to  make  it  a  question  for 
the  jury  to  determine  whether  the  re- 
lation of  master  and  servant  existed 
between  the  defendant  and  plaintiff. 
Consolidated  Goal  Co.  v.  Bruce  (1894) 
150  111.  454,  37  N.  E.  912. 

A  car  inspector  has  the  right  to  call 
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1563.  [631]  Volunteers    subject    to    same    burdens    as    servants. — 

It  is  manifest  from  the  foregoing  section  that  the  nonexistence  of  any 
duty  to  safeguard  persons  who  befeng  to  the  category  of  volunteers  is- 
in  every  case  a  sufficient  reason  for  denying  their  right  to  sue  the  par- 
ty who  was  the  owner  of  the  instrumentality  which  inflicted  the  in- 
jury, or  the  employer  of  the  workmen  whose  carelessness  caused  that 
injury.  But  in  a  large  proportion  of  the  cases  which  involve  acci- 
dents to  such  persons  the  inability  to  recover  may  be,  and  often  has 


temporarily  to  his  assistance  his  minor 
son,  for  the  purpose  of  doing  merely 
mechanical  acts  under  his  guidance.  Un- 
der such  circumstances  the  boy  is  not, 
as  regards  a  company  other  than  the 
one  employing  his  father,  a  trespasser 
in  such  a  sense  as  to  preclude  him 
from  recovering  for  injuries  received 
through  the  careless  management  of 
cars  by  its  agents.  Pennsylvania  Co. 
V.  Gallagher  (1884)  40  Ohio  St.  637, 
48  Am.  Rep.  689.  The  court  said: 
"In  the  business  of  repairing  the  broken 
car,  Daniel  Gallagher  was  authorized 
to  bring  to  his  aid  any  instrument  or 
agency  necessary  to  the  proper  perform- 
ance of  his  work.  He  availed  himself 
of  the  necessary  temporary  assistance 
of  his  son,  as  he  used  other  instrumen- 
talities under  his  control.  He  did  not 
delegate  to  another  a  charge  committed 
to  himself  personally,  because  of  his  ac- 
knowledged skill  and  fitness,  but  di- 
rected his  son  to  render  assistance 
which  was  merely  mechanical,  and  un- 
der the  supervising  guidance  and  con- 
trol of  the  father's  mind  and  will.  Pre- 
sumptively, Daniel  Gallagher  did  not 
exceed  his  powers  in  calling  upon  his 
son  for  temporary  assistance;  and, 
though  a  contingency  might  have  been 
possible  in  which  the  Baltimore  & 
Ohio  Railroad  Company  might  have 
raised  a  question  as  to  the  son's  riglit 
to  recover  of  it,  in  an  action  for  inju- 
ries received  through  his  father's  care- 
lessness such  possible  contingency 
would  not  excuse  a  want  of  due  care  on 
the  part  of  the  Pennsylvania  Company. 
Charles  Gallagher  was  not  a,  trespasser, 
nor  wrongfully  on  the  premises  where 
he  was  injured.  And  we  cannot  reach 
the  conclusion  that  he  bore  such  a  re- 
lation to  the  Baltimore  &  Ohio  Railroad 
Company  that,  while  rendering  needed 
assistance  to  that  company,  in  compli- 
ance with  the  directions  of  its  agent 
with    such    implied    authority,    he    was 


placed  beyond  the  pale  of  protection 
against  the  carelessness  of  the  plaintiff 
in  error." 

If  a  child  eight  years  old  is  permit- 
ted to  be  in  a  cotton  mill  as  an  assist- 
ant to  his  sister,  who  is  an  employee 
therein,  and  is  requested  by  the  section 
boss  to  aid  him  in  the  performance  of 
certain  work,  the  child  is,  in  the  per- 
formance of  that  work,  an  employee, 
and  as  such  is  entitled  to  a  safe  place 
to  work.  Tucker  v.  Buffalo  Cotton  Mills 
(1907)  76  S.  C.  539,  121  Am.  St.  Rep. 
957,  57  S.  E.  626. 

One  who,  at  the  request  of  an  eleva- 
tor conductor,  went  upon  the  top  of  the 
elevator  to  adjust  a  screen,  so  as  to 
prevent  objects  which  fall  down  the 
elevator  well  from  injuring  passengers. 
or  the  operator  himself,  cannot  be  said 
as  a  matter  of  law  to  be  mere  volun- 
teer. Baynes  v.  Billings  (1909)  30  R. 
I.  53,  73  Atl.  625. 

A  miner  who,  according  to  custom,, 
fires  off  a  blast  for  another  servant  aft- 
er the  latter  has  left  the  mine,  is  not, 
in  so  doing,  a  volunteer.  McUenry 
Coal  Co.  V.  Render  (1907)  31  Kv.  L. 
Rep.  1274,  104  S.  W.  996. 

That  a  miner  collected  the  pay  of  his 
minor  son,  who  assisted  him,  does  not 
render  the  latter  a  volunteer.  Chicago, 
W.  &  T.  Goal  Go.  v.  Moran  (1904)  210- 
111.  9,  71  N.  E.  38. 

A  cook  assisting  the  manager  of  out- 
fit cars  of  a  railroad  company  in  whic]> 
workmen  are  lodged  and  boarded,  who- 
lives  upon  the  cars,  but  is  furnished  by 
the  manager,  and  not  employed  by  the 
company,  bears  such  a  relation  to  the 
conipany  as  to  require  it  to  exercise 
ordinary  care  to  prevent  injuring  her. 
Pugmire  v.  Oregon  Short  Line  R.  Co. 
(1907)  33  Utah,  27,  13  L.R.A.(N.S.) 
565,  126  Am.  St.  Rep.  605,  92  Pac. 
762,    14   Ann.   Cas.    384. 

See  also  cases  cited  in  §  1564,  post.. 
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been,  referred  to  the  conception  that,  as  they  have,  of  their  own  free 
will,  undertaken  to  do  the  work  of  servants,  they  may  fairly  be  put 
upon  the  same  footing  as  servants,  and  required  to  bear  the  burdens 
to  which  that  position  subjects  those  who  occupy  it  by  virtue  of  a  con- 
tract of  hiring. 

One  result  of  regarding  the  rights  of  a  volunteer  from  this  stand- 
point is  seen  in  the  doctrine  that  any  rules  which  may  have  been 
framed  for  the  conduct  of  the  business  in  which  he  has  chosen  to  par- 
ticipate are  binding  upon  him  under  the  same  circumstances  as  they 
would  be  binding  upon  a  regularly  employed  servant.^  Another  re- 
siilt  is  that  a  volunteer  is  deemed  to  assume  all  the  risks,  ordinary 
as  well  as  extraordinary,  which  are  incident  to  the  work  undertaken 
by  him.^  The  most  f reqiient  illustrations  of  this  doctrine,  as  applied 
to  the  assumption  of  ordinary  risks,  are  to  be  found  in  those  cases 
which  proceed  upon  the  theory  that  the  rule  by  which  an  employer 
is  relieved  from  responsibility  to  a  servant  injured  by  the  negligence 
of  a  fellow  servant,  in  the  course  of  their  common  employment,  ap- 
plies to  the  case  of  a  person  who  is  injured  while  voluntarily  as- 
sisting the  servants  in  their  work.*  The  position  of  the  person  under- 
taking work  which  he  was  not  authorized  to  undertake  is  in  nowise 

Hn  Eelm  v.  Louisville  &  W.  R.   Oo.  ids  &  1.  R.  Co.   (1886)   60  Mich.  124,  26 

(18&5)    17  Ky.  L.  Eep.  1004,  33  S.  W.  N.  W.  855. 

396,  it  was  held  that  one  who  has  vol-  A  bystander  who  attempts  to  assist  in 
unteered  under  an  arrangement  with  a  the  switching  of  cars  of  a  construction 
station  agent  to  assist  the  latter  in  per-  train,  at  the  request  of  the  head  brake- 
forming  his  duties,  and  has  done  so  for  man  left  in  charge  of  the  switching 
eighteen  months,  is  bound  to  the  same  while  the  conductor  is  temporarily  ab- 
observance  of  the  company's  rules  as  is  sent  attending  to  his  usual  duties  at  the 
required  of  the  agent.  station,  is  a  mere  volunteer  and  assumes 

2  "It  is  also  well  settled  that  a  per-  all  the  risks  incident  to  the  situation, 

son  who,  without  any  employment,  vol-  The  head  brakeman  of  such  a  train  has 

untarily  undertakes  to  perform  service  no   implied   authority   to   employ  addi- 

for  another,  or  to  assist  the  servants  of  tional    men,    even   though   the   existing 

another   in   the   service   of   the   master,  force    of    hands   is    insufficient   for   the 

either  at  the  request  or  without  the  re-  work.     Church  v.  Chicago,  M.  &  St.  P. 

quest  of  such  servants,  who  have  no  au-  R-  Co.    (1892)   50  Minn.  218,  16  L.R.A. 

thority  to  employ  other  servants,  stands  861,  52  N.  W.  647  (injury  caused  by  de- 

in  the  relation  of  a  servant  for  the  time  fective   car). 

being,  and  is  to  be  regarded  as  assum-  The    last-mentioned    case    was    cited 

ing  all  the  risks  incident  to  the  busi-  with  approval  in  E-varts  v.  St.  Paul,  M. 

ness"     Mclntire  Street  R.  Co.  v.  Bol-  <&  M.  R.  Go.    (1894)    56  Minn.  141,  22 

ton    (1885)    43   Ohio   St.   224,   54   Am.  L.K.A.  663,  45  Am.  St.  Rep.  460,  57  N. 

Rep.  803,  1  N.  E.  333.  W.  459.     But  the  decision  turned  upon 

A   person  not   in  the  employ   of  the  the  question  whether  the  volunteer  had 

company,  who  complies  with  a  request  been  wilfully  or  wantonly  injured  after 

of  a  watchman  to  signal  a  train  to  stop,  his  dangerous  position  was  discovered, 

voluntarily    assumes    the    service    and  See   §   1561,  note  2,  ante. 

risks,  if  he  signals,  and  cannot  recover  ^  Degg  v.   Midland  R.   Co.    (1857)    1 

against  the   company  for   injuries   suf-  Hurlst.    &    N.    773.      The    position    of 

fered  in  doing  so.    Blair  v.  Grand  Rap-  the  court  will  be  apparent  from  the  fol- 
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strengthened  by  the  fact  that  his  intervention  therein  was  induced  by 
the  order  of  his  own  superior.* 


lowing  extract  from  the  opinion  of 
Bramwell:  "The  facts  stated  by  the 
declaration  and  the  plea  demurred  to 
may  be  thus  summed  up.  The  defend- 
ants were  possessed  of  a  railway  and 
carriages  and  engines;  their  servants 
were  at  work  on  the  railway  in  their 
service  with  those  carriages  and  en- 
gines; the  deceased  voluntarily  assisted 
some  of  them  in  their  work;  other  of 
the  defendants'  servants  were  negligent 
about  their  work;  and  by  reason  there- 
of the  deceased  was  killed;  the  defend- 
ants' servants  were  persons  competent 
to  do  the  work;  the  defendants  did  not 
authorize  the  negligence.  We  are  of 
opinion  that,  under  these  circumstan- 
ces, the  action  is  not  maintainable.  The 
cases  show  that  if  the  deceased  had 
been  a  servant  of  the  defendants,  and 
injured  under  such  circumstances  as  oc- 
curred here,  no  action  would  be  main- 
tainable; and  it  might  be  enough  for  us 
to  say  that  those  cases  govern  this,  for 
it  seems  impossible  to  suppose  that  the 
deceased,  by  volunteering  his  services, 
can  have  any  greater  rignts  or  impose 
any  greater  duty  on  the  defendants 
than  would  have  existed  had  he  been  a 
hired  servant.  But  we  were  pressed  by 
dn  expression  to  be  found  in  those  cases, 
to  the  effect  that  'a  servant  undertakes, 
as  between  him  and  the  master,  to  run 
all  ordinary  risks  of  the  service,  includ- 
ing the  negligence  of  a  fellow  servant' 
[Wiggett  v.  Foa;  (1856)  11  Exch.  832, 
25  L.  J.  Exch.  N.  S.  188,  2  Jur.  N.  S. 
955,  4  Week.  Rep.  254),  and  it  was 
said  there  was  no  such  undertaking 
here.  But  in  truth  there  is  as  much 
in  the  one  case  as  in  the  other;  the 
consideration  may  not  be  as  obvious, 
but  it  is  as  competent  for  a  man  to 
agree,  and  as  reasonable  to  hold  that  he 
does  agree,  that,  if  allowed  to  assist  in 
the  work,  though  not  paid,  he  will  take 
care  of  himself  from  the  negligence  of 
his  fellow  workmen,  as  it  would  be  if 
he  were  paid  for  his  services." 

"Nor  do  we  give  force  to  the  argu- 
ment that  places  the  plaintiff's  service 
in  the  duty  of  the  inspector,  outside  of 
those  which  he  assumed  as  a  carpenter. 
He  made  no  objection  to  the  service, 
had,  a  dozen  times  before,  as  he  himself 
states,  undertaken  it  as  incident  to  his 
employment,  and  voluntarily.    He  there- 


fore stands  upon  the  same  footing  as 
if  this  service  was  within  the  scope  of 
his  agreement.  One  who  volunteers  to 
act  with  other  employees  becomes  one 
himself,  so  far  as  to  introduce  between 
them  the  same  rule  of  legal  responsi- 
bility." Kirk  V.  Atlanta  &  C.  Air-Line 
R.  Go.  (1886)  94  N.  C.  625,  55  Am. 
Rep.  621. 

"A  volunteer  can  have  no  greater 
right  than  those  servants  have  who  are 
engaged  in  the  service  in  which  he 
joins,"  since  "he  makes  himself  one  of 
a  class  who,  as  against  their  masters, 
have  no  right  of  recovery  for  each  oth- 
er's negligence."  Wischam  v.  Richards 
(1890)  136  Pa.  109,  10  L.R.A.  97,  20 
Am.  St.  Rep.  900,  20  Atl.  532. 

The  doctrine  that  the  rule  as  to  co- 
service  is  a  bar  to  an  action  by  a  volun- 
teer, for  the  reason  that  a  stranger  can- 
not, by  offering  his  assistance,  impose 
upon  the  person  to  whom  such  assist- 
ance is  given  any  greater  liability  than 
that  to  which  he  is  subject  with  regard 
to  the  servants  hired  by  him,  is  also 
recognized  in  Potter  v.  Faulkner  (1801 ) 
1  Best  &  S.  800,  8  Jur.  N.  S.  259,  31 
L.  J.  Q.  B.  N.  S.  30,  10  Week.  Rep. 
93,  5  L.  T.  N.  S.  455  (see  note  5,  in- 
fra)  ;  Barstow  v.  Old,  Colony  R.  Go. 
(1887)  143  Mass.  535,  10  N.  E.  255; 
Osborne  v.  Knox  &  L.  R.  Go.  ( 1877 )  68 
Me.  49,  28  Am.  Rep.  16;  Mayton  v. 
Texas  &  P.  R.  Co.  (1885)  63  Tex.  77, 
51  Am.  Rep.  637  ;■  Lunnie  v.  Glasgow 
d  8.  W.  R.  Go.  (1906)  8  Sc.  Sess.  Cas. 
5th  series,  546. 

4  In  a  case  already  cited,  it  was  held 
that  a  servant  of  a  factory  owner,  in- 
jured while  assisting  in  unloading  ma- 
chinery which  it  was  the  duty  of  the 
manufacturer  to  deliver,  is  a  volunteer 
and  hence  a  fellow  servant  with  the  em- 
ployees of  the  latter,  against  whom  he 
cannot  recover,  although  he  was  obeying 
the  order  of  his  own  superior,  given  at 
the  request  of  the  foreman  of  the  manu- 
facturer for  more  help,  as  in  such  case 
the  service  was  not  a  part  of  his  du- 
ties, and  his  superior  had  no  authority 
to  order  him  to  perform  it.  Wischam 
V.  Rickards  (1890)  136  Pa.  109,  10 
L.R.A.  97,  20  Am.  St.  Rep.  900,  20  Atl. 
532.  Commenting  on  the  conclusion  of 
the  court  below,  that  the  plaintiff  could 
not  be  regarded  as  a  volunteer,  but  was 
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A  person  suing  for  injuries  received  in  the  performance  of  work 
undertaken  by  him  as  a  volunteer  is  placed  in  this  dilemma, — that, 
if  the  evidence  shows  that  he  was  not  authorized  to  perform,  as 
a  servant,  the  work  in  question,  the  party  for  whom  the  work  was 
done  owed  him  no  obligations  as  a  master ;  while,  on  the  other  hand, 
if  his  claim  to  be  put  on  the  footing  of  a  servant  is  admitted,  the 
doctrine  of  common  employment  operates  as  a  bar  to  his  recovery.^ 


rather  one  engaged  in  the  performance 
of  a  duty,  the  court  said:  "At  first 
blush  this  seems  very  forcible  and  quite 
reasonable,  and  it  had  much  weight 
with  the  writer  until  a  thorough  study 
of  the  subject,  and  of  the  authorities, 
led  him  to  a  different  view.  As  I  re- 
gard the  matter,  the  cases  teach  us  that 
it  is  not  because  the  associated  servant 
is  a  volunteer  that  he  is  denied  redress 
for  the  negligence  of  a  fellow  servant, 
but  because  it  is  the  well-eSitablished 
law  of  the  relation  between  the  servants 
whom  he  joins,  and  their  master,  that 
there  is  no  such  liability  on  the  part  of 
the  master.  Hence,  by  joining  them  in 
their  common  service,  he  becomes,  as  to 
the  master,  one  of  them,  with  the  same 
rights  and  duties  as  to  the  master,  but 
with  no  higher  rights  as  against  him. 
Certainly,  without  his  consent,  he  can- 
not reasonably  be  subjected  to  a  greater 
obligation,  by  the  act  of  one  of  his  serv- 
ants in  engaging  the  service  of  another 
than  he  is  under  to  that  servant.  If 
this  be  so,  as  was  held  in  the  cases  cited, 
how  does  it  matter  in  what  manner  the 
request  of  the  defendant's  servant  was 
communicated  to  the  plaintiff?  Let  it 
be  that  it  came  in  the  form  of  an  order 
from  his  own  superior,  and  that  he  was 
in  duty  bound  to  obey  the  order.  It  was 
still  only  done  at  the  request  of  the  de- 
fendant's servant,  and  the  question  we 
have  to  decide  is  the  liability  of  the 
master.  We  have  seen  that  his  liabil- 
ity cannot  be  increased,  without  his  con- 
sent, by  the  act  of  his  servant,  and  it  is 
that  reason  which  is  fundamental  in  the 
discussion  which  demonstrates  his  free- 
dom from  obligation  for  his  servant's 
act.  But  if  this  is  the  determining  rea- 
son of  the  argument,  it  is  just  as  ap- 
plicable where  the  servant's  request  is 
communicated  through,  or  made  the 
basis  of,  an  order  by  a  third  person  to 
the  plaintiff.  It  is  very  plain,  for  that 
is  decided,  that  if  Wiegner,  who  was 
Wischam's  superior,  had  himself  joined 


the  service  at  the  request  of  Harvey, 
and  been  injured,  he  could  not  have  re- 
covered. How,  then,  can  he  confer  up- 
on Wischam,  who  is  at  best  only  his 
representative,  a  right  of  action  against 
Rickards  which  he  did  not  possess  him- 
self? We  cannot  see.  It  may  be  true 
that  Wischam  was  subject  to  a  duty  to 
obey  Wiegner,  but  that  was  no  duty  to 
the  defendant;  it  was  no  duty  to  which 
the  defendant  had  any  relation  what- 
ever, and  it  is  only  the  defendant's  ob- 
ligation that  is  in  question  here.  We 
cannot  think,  therefore,  that  the  defend- 
ant's liability  was  in  any  manner  in- 
creased by  the  fact  that  Harvey's  re- 
quest for  assistance  was  answered  by 
Wischam's  joining  in  the  service  in  con- 
sequence of  an  order  from  his  superior. 
It  was  still  only  a  participation  by 
Wischam  in  an  associated  service,  the 
law  of  which  excludes  him  from  com- 
pensation to  be  recovered  from  the  mas- 
ter for  the  negligence  of  his  associates." 
5  In  Degg  v.  Midland  R.  Co.  (1857)  1 
Hurlst.  &"N.  773,  Bramwell,  B.,  after 
laying  down  the  doctrine  that  the  action 
was  barred  by  the  doctrine  of  common 
employment  (see  note  2,  supra),  pro- 
ceeded thus :  "But  we  were  also  told 
that  there  was  and  could  be  no  agree- 
ment; that  Degg  was  a  wrongdoer,  and 
therefore  the  action  was  maintainable. 
It  certainly  would  be  strange  that  the 
case  should  be  better  if  he  were  a  wrong- 
doer than  if  he  had  not  been.  We  are 
of  opinion  that  this  argument  cannot 
be  supported.  We  desire  not  to  be  un- 
derstood as  laying  down  any  general 
proposition  that  a  wrongdoer  never  can 
maintain  an  action.  If  a  man  commits 
a  trespass  to  land,  the  occupier  is  not 
justified  in  shooting  him,  a'nd  probably 
if  the  occupier  were  sporting  or  firing 
at  a  mark  on  his  land,  and  saw  a  tres- 
passer, and  fired  carelessly  and  hurt 
him,  an  action  would  lie.  Nor  do  we 
desire  to  give  any  opinion  on  the  cases 
cited  of  Bird  v.  Holhrook  (1828)  4  Bing. 
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The  latter  alternative  arises  where  the  injured  person  was  an  emer- 
gency assistant  hired  by  an  employee  who  had,  under  such  circum- 
stances, authority  to  engage  him,  although  ordinarily  he  was  not 

628,   1  Moore  &  P.  607,   6  L.  J.  C.  P.    a  mark  in  his  own  grounds  at  a  distance 
346,  29  Revised  Rep.  657,  25  Eng.  Rul.    from  others,  or  to  ride  very  rapidly  in 
Gas.  97;   and  Lynch  v.  Nurdin    (1841)     his  own   park;    but  it   is   wrong   so  to 
1  Q.  B.  29,  4  Perry  &  D.  672,  5  Jur.    fire    near   to,    and   so   to    ride    on,    the 
797,  10  L.  J.  Q.  B.  N.  S.  73.     But  it  is    public  highway;  and  though  the  quality 
obvious,   and   a  truism,   to   say   that  a    of  the  act  is  not  altered,  it  is  wrong  in 
wrongdoer   cannot,  any  more  than  one    whoever   does    it,    and   so   far    it   is   as. 
who   is  not   a  wrongdoer,  maintain   an    though  it  were  intrinsically  wrong.     So, 
action  unless  he  has  a  right  to  complain    the   act  of  firing  or  riding  fast  in  an 
of  the  act  causing  the  injury,  and  com-    inclosure  becomes  wrong  if  the   person 
plain  thereof  against  the  person  he  has    doing    it    sees    that    there    is    someone 
made  defendant  in  the  action.     Now,  it    near,  whom   it  may  damage.     But  the- 
may  be  that,  had  the  mischief  here  re-    act  is  wrong  in  him  only  for  the  person- 
suited    from    the    personal    act    of    the    al  reason  that  he  knows  of  its  danger ;  it 
master,   he  knowing  that  the  deceased    would  not  be  wrong  in  anyone  else  whO' 
was  there,  the  master  would  have  been    did  not  know  that.     Now,  for  a  wilful 
liable;  and  that,  as  the  defendants'  serv-    act  intrinsically  wrong  by  a.  servant  the 
ants  knew  the  deceased  was  on  the  rail-    master   is  not  liable.     By   a  parity   of 
way,  and  because  they  knew  that  they    reason   he   ought  not  to  be  where  the 
were  guilty  of  a  wrong  to  him,  they  are    act,  not  wrong  in  itself,  is  only  so  for 
liable  to  an  action;  but  on  what  reason    reasons    personal   to    the    servant,    and 
or  principle  should  the  defendants  be?    his  wilful  disregard  of  them.     The  mas- 
If  a  servant  is  driving  his  master  in  a    ter's   liability   ought   to  be    limited   to 
carriage,  and  a  person  gets  up  behind,    that  which  he  may  anticipate  and  guard 
and,  the  servant  knowing  it,  drives  care-    against, — namely,   the   middle   class    of 
lessly  and  injures  that  person,  the  serv-    cases  we  have  put.     However  this  may 
ant  may  be  liable,  but  why  the  master?    be,  it  seems  to  us  there  can  be  no  action 
The  law,  for  reasons  of  supposed  con-    except  in  respect  of  a  duty  infringed,, 
venience,  more  than  on  principle,  makes    and  that  no  man,  by  his  wrongful  act, 
a,  master  liable  in  certain  cases  for  the    can  impose  a  duty;   and  as  a  direction 
acts  of  his  servants — not  only  in  cases    by  the  master  to  drive  furiously,  or  in 
in  the  nature  of  contract,  which  depend    the  way  called  carelessly,   in  his  park 
on  diflferent  considerations,  but  in  eases    would  not  be  wrong  in  the  master,  it 
independent  of  contract, — such  as  negli-    cannot  be  made  so  by  a  trespasser  get- 
gent  driving  in  the  public  streets,  when   ting  there  and  being  hurt;  so  that  quoad 
damage  is  thereby  done.     This  is  a  re-   the  master  it  is  damnum  absque  injuria; 
sponsibility  the  law  has  put  on  them;    and  if  not  wrong  in  the  master,  when 
there  is  a  duty  on  them  to  take  care    expressly  ordered,  it  cannot  be,  if  done 
that   their   servants   do   no   damage   to    by  the  servant  against  his  orders.    The 
others  by  negligence  in  their  work  for    defendants  might,  if  they  had  thought 
their  master,  or  to  compensate  the  suf-    fit,  have  directed  their  servants  to  move 
ferer  where  such  damage  is  done.     The    and  propel  trucks  against  other  trucks 
public  interest  may  require  this  for  the    without   any   notice   or   precaution, — in 
public  benefit;  but  why  should  a  wrong-    short,  to  do  what  the  plaintiff  complains 
doer   have  power  to   create   such  a  re-    of;  and  if  their  servants  chose  to  work 
sponsibility  and  such  a  duty?  No  reason    on  those   terms,   although   it  might  be 
can  be  assigned.     Some  acts  are  abso-    a  wasteful  way  of  using  their  engines 
lutely    and   intrinsically   wrong,   where    and  carriages,  no  one  could  say  it  was 
they  directly  and  necessarily  do  an  in-    wrongful;     then    the    deceased    cannot 
jury, — as  a  blow;   others  only  so  from    make    it   so   by    coming   there   himself, 
their  probable   consequences.     There   is    Upon  these   grounds,  then,  whether  he 
no  absolute   or  intrinsic  negligence;   it    is  considered   a,  wrongdoer   or  not,   we 
is  always  relative  to  some  circumstances    are    of    opinion    the    action    cannot   be 
of    time,    place,    or   person.      It   is   not    maintained,  and  that  the  plea  is  good." 
negligent  or  wrong  for  a  man  to  fire  at        In  Potter  v.  Faulkner  (1861)   1  Best 
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A  S.  800,  the  defendant's  porters  were 
lowering  bales  of  cotton  from  the  de- 
fendant's warehouse,  and  his  carter  was 
receiving  them  into  his  lorry  (small 
wagon).  The  plaintiff,  who  was  wait- 
ing with  a  lorry  to  receive  a,  load  of 
■cotton  for  his  master,  at  the  request  of 
the  defendant's  carter  assisted  him,  and 
in  consequence  of  the  negligence  of  the 
defendant's  porters  a  bale  of  cotton  fell 
upon  and  injured  him.  It  was  held 
that  the  defendant  was  not  liable  to  an 
.action.  Erie,  Ch.  J.,  said:  "The  plain- 
tiff intervened  to  assist  the  servant  who 
was  in  the  cart,  and,  so  far  as  the  mas- 
ter was  concerned,  was  a  volunteer  up- 
on the  occasion,  and  was  injured  by 
what  was  found  to  be  negligence  in  the 
•defendant's  servants  in  the  warehouse. 
The  question  is.  Can  the  plaintiff,  un- 
der the  circumstances,  sue  the  master 
for  the  negligence  of  his  servants?  This 
is  the  case  of  one  who  volunteers  to  as- 
sociate himself  with  the  defendant's 
servant  in  the  performance  of  his  work, 
And  that  without  the  consent  or  even 
the  knowledge  of  the  master.  Such  an 
■one  cannot  stand  in  a  better  position 
than  those  with  whom  he  associates 
himself,  in  respect  of  their  master's  lia- 
bility; he  can  impose  no  greater  obliga- 
tion upon  the  master  than  that  to  which 
he  was  subject  in  respect  of  a  servant 
in  his  actual  employ;  and  it  is  clear 
law  that  the  master  would  not  have 
teen  liable  if  the  servant  below  had  been 
injured  by  the  negligence  of  the  servants 
above.  As  between  master  and  servant, 
the  duty  of  the  master  is  to  take  due 
<;are  to  employ  other  servants  of  com- 
petent skill  and  ordinary  carefulness; 
when  he  has  done  that,  he  has  done  his 
duty  as  between  himself  and  his  serv- 
ants, and  we  are  of  opinion  that  the  lia- 
bility contended  for  by  the  plaintiff  does 
not  attach  to  an  employer." 

In  Flower  v.  Pennsylvania  R.  Co. 
(1871)  69  Pa.  210,  8  Am.  Rep.  251, 
-while  a  locomotive  was  at  a  water  sta- 
tion, the  fireman  asked  a  boy  ten  years 
old,  who  was  standing  there,  to  turn  on 
the  water.  Whilst  he  was  climbing  on 
the  tender  to  put  in  the  hose,  the  re- 
mainder of  the  train  came  down  with 
the  ordinary  force  and  struck  the  car 
attached  to  the  engine;  the  jar  threw 
the  boy  under  the  wheels  and  he  was 
liilled.  In  an  action  by  the  parents  for 
his  death,  it  was  held  that  the  company 
was  not  liable.  Agnew,  J.,  in  delivering 
the  opinion,  said:     "The  true  point  of 


this  case  is  that,  in  climbing  the  side  of 
the  tender  or  engine  at  the  request  of 
the  fireman,  to  perform  the  fireman's 
duty,  the  son  of  the  plaintiff  did  not 
come  within  the  protection  of  the  com- 
pany. To  recover,  the  company  must 
have  come  under  a  duty  to  him  which 
made  his  protection  necessary.  View- 
ing him  as  an  employee  at  the  request 
01  the  fireman,  the  relation  itself  would 
destroy  his  right  of  action.  Caldwell  v. 
Brown  (1866)  53  Pa.  453;  Weger  v. 
Pennsylvania  B.  Co.  (1867)  55  Pa.  460; 
Cumberland  Valley  R.  Co.  v.  Myers 
(1867)  55  Pa.  288.  Had  the  fireman 
himself  fallen,  in  place  of  the  hoy,  he 
could  have  had  no  remedy.  It  does  not 
seem  to  be  reasonable  that  his  request 
to  the  boy  to  take  his  place,  without 
any  authority,  general  or  special,  can 
elevate  the  boy  to  a  higher  position  than 
his  own,  and  create  a  liability  where 
none  would  attach  had  he  performed  the 
service  himself." 

Commenting  on  this  case  in  Wischam 
V.  Richards  (1890)  136  Pa.  109,  10 
L.R.A.  97,  20  Am.  St.  Rep.  900,  20  Atl. 
532,  the  court  said:  "The  very  impor- 
tant proposition  declared  in  this  case  is 
that  the  servant  of  the  company  cannot 
impose  a  higher  liability  upon  it  than 
it  was  under  to  himself,  by  any  act  of 
his,  and  that  the  person  rendering  as- 
sistance in  the  service  of  the  company, 
at  the  request  of  its  servant,  can  have 
no  other  or  different  remedy  against  the 
company  than  the  servant  himself  had. 
It  seems  to  be  a  reasonable  doctrine, 
founded  in  sound  principles." 

Where  a  casual  passer  by,  at  the  re- 
quest of  an  employee,  gets  on  a  car  and 
applies  brakes  thereto,  and  is  injured 
by  the  negligence  of  coemployees,  he  is 
not  entitled  to  recover  from  the  com- 
pany. If  the  request  was  made  by  an 
employee  having  authority  to  employ 
him,  he  is  in  no  better  position  than 
any  other  servant  injured  by  the  negli- 
gence of  his  coservants.  If  the  request 
was  made  without  authority,  he  is  a 
mere  intermeddler,  to  whom  the  com- 
pany owes  no  duty  either  as  a  servant, 
passenger,  or  traveler.  Everhart  v. 
Terre  Haute  &  1.  R.  Co.  ( 188] )  78  Ind. 
292,  41  Am.  Rep.  567. 

Whether,  in  rendering  assistance  in 
repairing  a  machine  at  the  request  of 
the  foreman,  the  servant  injured  was 
acting  within  the  scope  of  his  employ- 
ment or  not  is  immaterial,  so  far  as  re- 
gards the  application  of  the  rule  as  to 
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invested  with  any  such  power;  *  or  where  the  services,  although  vol- 
untarily offered  in  the  first  instance,  were  accepted  by  the  master's 
agent.' 

1564.  [632]  Persons  not  deemed  to  be  subject  to  the  disabilities  of 
volunteers. — The  rule  discussed  in  the  preceding  section  is  subject  to 
the  important  qualification  that,  where  one  who  has  an  interest  in  the 
work  to  be  performed,  and  for  his  own  convenience,  or  to  facilitate  or 
expedite  his  own  work  or  that  of  his  employer,  assists  the  servants  of 
another,  at  their  request  or  with  their  consent,  he  is  not  thereby  de- 
prived of  his  right  to  be  protected  against  the  carelessness  of  the 
other's  servants.^    It  will  be  observed  that  the  essential  ground  upon 


coserviee  to  the  duty  and  obligations  of 
the  employer,  which  are  the  same  to- 
wards a  volunteer  as  towards  a  servant 
acting  within  his  employment.  Stevens 
V.  Ghamherlin  (1900)  51  L.R.A.  513, 
40  C.  C.  A.  421,  100  Fed.  378. 

A  servant  of  one  railroad  who  obeys 
the  directions  of  an  employee  of  another 
to  do  a  piece  of  work  for  him  is  either 
a  volunteer  or  mere  temporary  servant 
of  tlie  first  road,  assuming  any  risk 
arising  from  the  negligence  of  his  fel- 
low servants,  or  he  was  a  trespasser,  or 
at  most  a  licensee.  Flynn  v.  Boston  & 
M.  R.  Co.  (1910)  204  Mass.  141,  90  N. 
E.  521.  See  also  Cannon  v.  Fargo 
(1910)  138  App.  Div.  20,  122  N.  Y. 
Supp.   576. 

6  Marks  v.  Rochester  R.  Co.  ( 1899 )  41 
App.  Div.  66,  58  N.  Y.  Supp.  210  (as- 
sistant in  this  case  held  to  be  a  fellow 
servant  of  the  employee  who  hired  him) . 

A  complaint  alleging  that  it  became 
necessary  for  the  employees  in  charge 
of  one  of  defendant's  freight  trains  to 
call  in  assistance  to  operate  it,  which 
they  had  the  right  and  power  to  do,  and 
that  plaintiff  was  injured  in  complying 
with  a  request  of  one  of  those  employees 
to  give  such  assistance,  does  not  show 
that  he  was  not  a  mere  volunteer.  May- 
ton  v.  Texas  &  P.  R.  Go.  ( 1885 )  63  Tex. 
77,   51  Am.  Rep.  637. 

"An  emergency  employee,  called  on 
by  another  employee  to  assist  him,  for 
however  short  a  time,  becomes  a  fellow 
servant,  and  subject  to  the  rules  of  law 
applicable  to  the  injury  of  a  servant  by 
his  fellow.  But  he  must  be  so  called  on 
as  of  necessity  in  order  to  make  him 
an  employee,  for  a  servant  has  no  au- 
thority to  call  on  another  to  help  him 
in  his  master's  business  as  of  necessity 


unless  the  necessity  exists.  If  he  can  do 
the  work  himself,  there  is  no  occasion  of 
necessity  to  imply  power  in  him  to  em- 
ploy assistance."  Fiesel  v.  Neio  York 
Edison  Co.  (1908)  123  App.  Div.  676, 
108  N.  Y.  Supp.  130. 

7  Barstow  v.  Old  Colony  R.  Co.  ( 1887 ) 
143  Mass.  535,  10  N.  E.  255;  Chaney  v. 
Louisiana  d  M.  River  R.  Co.  (1903) 
176  Mo.  598,  75  S.  W.  595;  Gunderson  v. 
Eastern  Brevnng  Go.  (1911)  71  Misc. 
519,  130  N.  Y.  Supp.  785. 

1  Meyer  v.  Kenyon-Rosing  Mach.  Co. 
(1905)    95  Minn.  329,   104  N.  W.   132. 

In  Welch  v.  Maine  C.  R.  Co.  (O'Don- 
nell  V.  Maine  C.  R.  Co.)  (1894)  86  Me. 
552,  25  L.R.A.  658,  30  Atl.  116,  the 
Main  Central  Railroad  Company,  while 
engaged  in  transporting  earth  for  its 
own  use,  undertook  to  deliver  some 
earth  for  the  use  of  one  J.  The  evi- 
dence tended  to  show  that  the  crew  in 
charge  of  the  gravel  train  requested  the 
men  working  for  J.  to  assist  in  dump- 
ing the  earth  out  of  the  cars,  and  that, 
while  they  were  so  engaged,  a  broken 
car,  unevenly  loaded,  tipped  over  and 
fell  upon  one  of  them,  the  plaintiff's  de- 
cedent. Discussing  the  contention  of 
the  defendant  that  it  was  the  duty  of 
the  servants  of  the  railroad  company  to 
dump  J.'s  earth  out  of  the  cars,  that 
they  had  no  authority  to  employ  J.'s 
meji  to  assist  them,  that  J.'s  men  were 
trespassers  in  attempting  to  do  so,  and 
that,  being  trespassers,  the  railroad  com- 
pany owed  them  no  duty,  and  was  un- 
der no  obligation  to  protect  them  against 
the  carelessness  of  its  servants,  the 
court  said:  "The  distinction  running 
through  all  the  cases  is  this, — that 
where  a  mere  volunteer,  that  is,  one 
who  has  no  interest  in  the  work,  under- 
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which  this  doctrine  rests  is  that,  under  the  supposed  circumstances, 
there  is  no  proper  performance  of  services,  in  the  proper  sense  of 


takes  to  assist  the  servants  of  another, 
he  does  so  at  his  own  risk.  In  such  a 
case  the  maxim  of  respondeat  superior 
does  not  apply.  But  where  one  has  an 
interest  in  the  work,  either  as  consignee 
or  the  servant  of  a  consignee,  or  in  any 
other  capacity,  and,  at  the  request  or 
with  the  consent  of  another's  servants, 
undertakes  to  assist  them,  he  does  not 
do  so  at  his  own  risk,  and  if  injured  by 
their  carelessness,  their  master  is  re- 
sponsible. In  such  a  case  the  maxim 
of  respondeat  superior  does  not  apply. 
The  hinge  on  which  the  cases  turn  is  the 
presence  or  absence  of  self-interest.  In 
the  one  case,  the  person  injured  is  a 
mere  intruder  or  officious  intermeddler. 
In  the  other,  he  is  a  person  in  the  regu- 
lar pursuit  of  his  own  business,  and  en- 
titled to  the  same  protection  as  anyone 
whose  business  relations  with  the  mas- 
ter expose  him  to  injury  from  the  care- 
lessness of  the  master's  servants." 

If  the  injured  person  is  not  a  volun- 
teer, but  engaged  at  the  request,  or  with 
the  permission,  of  the  railroad's  agent 
in  a  transaction  of  interest  as  well  to 
himself  or  his  master  as  to  the  railroad 
company,  he  is  entitled  to  the  same  pro- 
tection against  the  negligence  of  the 
company's  servants  as  if  he  were  at  the 
time  attending  to  his  own  private  af- 
fairs. Though  performing  a  service  ben- 
eficial to  both,  he  is  doing  so  in  his 
own  behalf,  and  not  as  a  servant  of  the 
company.  Eason  v.  Sabine  <i  E.  T.  R. 
Co.  (1886)  65  Tex.  577,  57  Am.  Eep. 
006  (employee  of  mill  company,  ship- 
ping lumber  by  railway  company,  held 
not  to  be  fellow  servant  of  trainmen  in 
helping  to  couple  cars,  so  as  to  expedite 
the  despatch  of  the  lumber). 

A  passenger  on  a  street  railroad  who 
assists,  at  the  request  of  the  driver,  in 
running  the  car  on  a  siding,  which  is 
necessary  for  the  continuance  of  the 
journey,  may  recover  for  injuries  in- 
flicted by  the  negligence  of  the  com- 
pany's servants.  Molntire  Street  R.  Co. 
v.  Bolton  (1885)  43  Ohio  St.  224,  54 
Am.  Eep.  803,  1  N.  E.  333.  The  court, 
after  laying  down  the  rule  as  to  the 
disabilities  of  volunteers  (see  §  1563, 
note  2,  ante),  proceeded  thus:  "But 
it  does  not  follow  that,  under  all  the 
circumstances,  a  person  who  assists  the 
servants  of  another  in  the  discharge  of 


their  duties,  without  employment  by  the 
master,  is  to  be  regarded  as  voluntarily 
assuming  the  relation  of  a  fellow  serv- 
ant, or  the  risks  pertaining  to  that  re- 
lation. To  illustrate:  Suppose  a  serv- 
ant in  driving  his  master's  team  on  the 
highway  founders  in  such  a  manner  as 
to  prevent  the  use  of  the  highway  by 
others  for  the  time  being.  Another  per- 
son who  is  thus  impeded  in  the  use  of 
the  road  assists  the  servant,  either  with 
or  without  request,  to  remove  the  im- 
pediment to  travel  from  the  highway. 
Such  other  person  does  not  thereby  be- 
come the  fellow  servant  of  the  driver. 
Indeed,  in  no  just  sense  has  he  volun- 
tarily entered  the  service  of  the  master. 
And  the  rule  of  law  first  above  stated 
does  not  apply  to  the  case  supposed,  and 
therefore  it  was  not  error  in  the  court 
of  common  pleas  to  refuse  it.  .  .  . 
The  plaintiff  .  .  .  was  not  a  mere 
volunteer,  within  the  meaning  of  the 
rule  of  law  contended  for  by  the  plain- 
tiff in  error;  but  as  a  passenger  on  the 
northbound  car  was  interested  in  having 
it  driven  to  its  destination.  To  this  end 
it  was  necessary  to  pass  the  southbound 
car.  This  could  only  be  accomplished  by 
pushing  the  northbound  car  bacK  upon 
the  siding.  In  doing  this,  although  it 
may  not  have  been  absolutely  necessary 
for  the  passenger  to  assist  the  driver, 
it  was  a  prudent  and  reasonable  act 
justified  by  the  circumstances  of  the 
case, — not  a  wrongful  interference  and 
intermeddling  with  business  in  which 
he  had  no  concern.  It  was  not,  in  fact 
or  in  law,  an  assumption  of  risk  fi'om 
the  carelessness  of  the  defendant  or  any 
of  its  servants." 

In  Louisville  &  N.  R.  Co.  v.  Ward 
(1897)  98  Tenn.  123,  60  Am.  St.  Rep. 
848,  38  S.  W.  727,  where  it  was  held 
that  a  man  engaged  by  a  shipper  of 
goods  to  load  them  on  cars  did  not  be- 
come a  volunteer,  when  complying  with 
the  request  of  a  brakeman  to  assist  in 
placing  the  cars  in  a  more  convenienl 
situation,  the  court  reasoned  as  follows: 
"It  is  earnestly  insisted,  however,  that 
the  rule  of  liability  cannot  exist  unless 
there  was  a  necessity  on  the  part  of  the 
railroad  to  have  the  services  of  the 
plaintiff';  and  that,  if  the  business  was 
that  of  the  railroad,  and  it  had  sufficient 
force  to  perform  it,  then  the  plaintiff 
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those  words.*  The  same  general  consideration,  viewed  from  a  dif- 
ferent standpoint,  is  presumably  the  basis  of  the  decision  that  a 
passer-by  who  is  casually  appealed  to  by  a  workman  for  information 
respecting  a  thing  which  the  latter  is  doing  in  a  public  thoroughfare 
is  not  to  be  considered  a  volunteer  assistant,  so  as  to  exonerate  the 
workman's  master  from  responsibility  for  an  injury  resulting  to  the 
former  from  the  workman's  negligent  mode  of  doing  the  work. 
Whether  the  rule  itself  or  the  qualification  is  to  determine  the  lia- 
bility of  the  defendant  in  any  particular  case  depends  upon  the  facts 
in  evidence.* 

must  be  considered  a  volunteer  and  in-  109,  10  L.R.A.  97,  20  Am.  St.  Rep.  900, 

termeddler.    But  none  of  the  cases  hold-  20  Atl.  532 ;  Mclntire  Street  R.  Co.  v. 

ing   the    company    liable   proceed   upon  Bolton  (1885)   43  Ohio  St.  224,  54  Am. 

this  ground,  but  upon  the  more  satis-  Rep.  803,  1  N.  E.  333;  Eason  v.  Sabine 

factory  one,  whether  the  plaintiflf  is  to  d  E.  T.  R.  Co.   (1886)    65  Tex.  577,  57 

be  regarded  in  such  cases  as  expediting  Am.  Rep.  606. 

and    forwarding    his    own   business,    or  ^  Cleveland  v.  Spier   (1864)    16  C.  B. 

that  of  the  railroad  company,  either  as  N.  S.  399. 

an    accommodation    or    as    a   necessary  i  In  Wischam  y.  Richards   (1890)  136 

help.     In  other  words,  was  he  engaged  Pa.  109,  10  L.R.A.  97,  20  Am.  St.  Rep. 

in  his  own  business  or  that  of  the  rail-  900,  20  Atl.  532,  the  acts  of  which  are 

road?     If  the  former,  the  road  is  liable  stated  in  the  last  section,  the  contention 

if  there  is  negligence;   if  the  latter,  it  of  plaintiff's   counsel   that  the   injured 

is  not,  because  the  negligence  is  that  of  person  was  acting  in  his  master's  inter- 

a  fellow  servant;  and  this  is  equally  so  est  was  thus  rejected:      "The   plaintiff 

whether    his    aid    is    necessary    to    the  did  become  one  of  the  servants  of  the 

road's  performance  of  its  duty  or  not.  defendant,  to  assist  in  the  defendant's 

The  emergency  or  necessity  which  will  act  of  delivering  the  wheel.     He  was  so 

authorize  him  to  aid  the  railroad,  and  acting  in  response  to  the  request  of  one 

protect   him   in   so   doing,   is   one   that  of  the  defendant's  servants;   he  had  no 

arises  in  his  own  business,  and  not  in  right  or  interest  in  the  wheel  or  its  de- 

that  of  the  railroad  company."  livery,  and  what  he  did  was  done  on  be- 

A  person  who,  with  the  station  mas-  half  of  the  defendant  and  in  conjunction 

ter's  consent,  assists  in  the  shunting  of  with  the  defendant's  servants.     The  de- 

a  car  on  which  goods  for  him  have  been  livery  was  not  completed,  but  was  going 

brought,  is  not  a  mere  volunteer,  but  is  on  when  the  accident  occurred,  and  the 

on  the  premises  for  the  lawful  purpose  delivery  was  the  act  of  the  defendant, 

of  assisting  in  the  landing  of  the  goods,  The   participation   of  the  plaintiff  was 

and  may  recover  if  he  is  injured  by  the  not  that  of  an  owner  receiving  his  own 

negligence    of    the    company's   servants,  goods,  but  was  that  of  a  servant  assist- 

Wright  v.  London  &  N.  W.  R.  Co.  (1875)  ing  the  servants  of  the  defendant;  and 

L.  R.  10  Q.  B.  298.  this  circumstance  brings  it  within  the 

Where  the  putting  of  a  heater  in  a  j-ule  of  nonliability.     The  distinction  is 

distillery  was  the  joint  undertaking  of  refined,  but  it  seems  to  be  substantial, 

the  distillery  compa-ny  and  the  makers  ^^^  ^g  fggi  constrained  to  recognize  it 

of  the  heater,  the  distillery  company  is  ,  pnforrp  it " 

liable  to  one   of  its  servants,  who   as-  ,                       t.       •        i  i           i.     0= 

sisted  in  the  work  by  direction  of  its  .^  messenger  boy  m  a  telegraph  office, 

foreman,  for  an  injury  resulting  from  f^^?'  ^^'^f  traveling  on  a  tram    volun- 

the   breaking   of   a   defective   rope  fur-  ^^^^^J  performs  a  service  as  switchman, 

nished   for  the  work.     Old  Times  Dis-  at  the   request  of  the   foreman   of   the 

tillery  Co.  v.  Zehnder  (1899)  21  Ky.  L.  yard,  is  not  forwarding  his  own  private 

Rep.  753,  52  S.  W.  1051.  interest,  but  places  himself  thereby  in 

2  See  language  used  by  the  courts  In  the  position  of  a  fellow  servant  of  the 

Wischam  v.   Richards    (1890)    136   Pa.  foreman  and  the  engineer  of  the  train. 
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1565.  [633]  Right  of  action  where  servants  undertake  new  duties. — 

Cases  determined  upon  principles  identical  -with,  or  closely  analogous 
to,  those  discussed  in  the  preceding  sections  are  those  in  which  the  in- 
jury was  received  by  a  person  who,  at  the  time  when  the  accident  oc- 
curred, was  already  in  the  employ  of  the  defendant,  but  who  is  al- 
leged to  have  gone  outside  the  proper  scope  of  his  employment,  with- 
out being  directed  to  do  so  either  by  the  master  or  by  an  agent  who 
was  authorized  to  transfer  him  to  the  new  sphere  of  duty.  The  rule 
applicable  to  such  circumstances  has  been  formulated  as  follows: 
''If  an  employee  quits  the  work  assigned  to  him  by  his  employer,  and 
voluntarily  undertakes  to  do  work  about  which  he  had  no  duties  to 
perform  by  virtue  of  the  contractual  relation  existing  between  him 
and  his  employer,  then,  while  such  condition  exists,  the  duty  growing 
out  of  that  relation  of  using  care  for  his  safety  does  not  rest  upon 
the  employer."  *  In  other  words,  a  servant  who  voluntarily  and  with- 
out directions  from  the  master,  and  without  his  acquiescence,  goes 
into  hazardous  work  which  is  not  embraced  in  the  contract  of  hiring, 
may  be  regarded  as  putting  himself  beyond  the  protection  of  his 
master's  implied  undertaking.^  Numerous  decisions  exemplifying 
this  rule  are  collected  in  the  subjoined  note.* 


Teoias  &  N.  0.  R.  Co.  v.  Skinner  (1893) 
4  Tex.  Civ.  App.  661,  23  S.  W.  1001. 

1  Southern  R.  Co.  v.  Ouyton  (1898) 
122  Ala.  231,  25  So.  34;  Louisville  & 
N.  R.  Co.  V.  Pendleton  (1907)  126  Ky. 
605,  104  S.  W.  382  (car  inspector  as- 
sisted switching  crew). 

A  servant  "could  not  voluntarily  do 
an  act  which  he  was  not  required  to  do, 
and  charge  the  master  with  responsibil- 
ity for  the  resulting  injury,"^ — especial- 
ly where  the  dangers  incident  to  the 
work  undertaken  were  obvious.  McCue 
V.  National  Starch  Mfg.  Co.  (1894)  142 
N.  Y.  106,  36  N.  E.  809. 

Where  a  servant,  merely  to  oblige  a 
fellow  servant,  volunteers  to  do  work 
which  the  master  did  not  employ  or  re- 
quire him  to  do,  and  which  he  did  not 
undertake  to  do,  there  can  be  no  recov- 
ery, even  if  the  machinery  by  which  he 
was  injured  was  in  a  defective  condi- 
tion. Quoad  such  work  the  relation  of 
master  and  servant  does  not  exist.  Knoco 
V.  Stephens  (1870)  1  Vict.  L.  Rep.  (L.) 
102. 

A  servant  who  attempts  to  perform 
work  outside  the  scope  of  his  employ- 
ment, without  or  contrary  to  the  orders 
of  the  master,  assumes  his  own  risk,  and 
M.  &  S.  Vol.  IV.— 296. 


cannot  recover  for  injuries  caused  by 
defective  machinery.  Ray  v.  Diamond 
State  Steel  Co.  (1900)  2  Penn.  (Del.) 
525,  47  Atl.  1017    (in  charge  to  jury). 

A  servant  who,  in  disregard  of  the 
master's  instructions,  but  in  compliance 
with  those  of  a  vice  principal,  does  work 
outside  of  and  more  hazardous  than  his 
regular  employment,  assumes  the  risk, 
notwithstanding  that,  prior  to  the  spe- 
cial instructions  of  the  master  to  him, 
a  general  instruction  that  all  employees 
were  to  look  to  the  vice  principal  had 
been  given.  Indiana  Natural  &  Illumi- 
nating Oas  Co.  V.  Marshall  (1898)  22 
Ind.  App.  121,  52  N.  E.  232. 

Z  Pittsburgh,  C.  &  St.  L.  R.  Go.  v. 
Adams  (1886)  105  Ind.  151,  5  N.  E.  187. 

3  (a)  Recovery  denied. — Where  a  sec- 
tion man  is  taken  off  his  section  to  per- 
form a  service  for  his  foreman  individu- 
ally, the  company  cannot  be  held  liable 
unless  its  course  of  conduct  was  such  as 
to  furnish  a  reasonable  ground  for  his 
believing  that  the  foreman  had  author- 
ity to  engage  him  in  such  employment. 
Burst  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1878)  49  Iowa,  76,  disapproving  in- 
structions which  made  the  company  lia- 
ble in  any  event  for  injuries  caused  by 
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defects  in  the  hand  car  on  which  the 
plaintiff  was  traveling,  if  the  services 
required  of  him  were  apparently  in  the 
line  of  his   employment. 

A  switchman  injured  in  coupling  cars 
at  the  request  of  the  engineer  cannot 
recover.  Bradley  v.  Nashville,  0.  <£  St. 
L.  R.  Co.  (1884)  14  Lea,  374. 

A  railway  employee  who  "stakes  off" 
cars,  without  any  directions  from  an 
agent  of  his  employer,  and  merely  at  the 
request  of  a  fellow  servant,  cannot  re- 
cover. Watts  V.  Hart  (1893)  7  Wash. 
178,  34  Pac.  423,  771. 

The  fact  that  a  brakeman  has  re- 
ceived directions  to  comply  with  the  in- 
structions of  the  engineer  will  only 
justify  his  obedience  to  such  instruc- 
tions in  so  far  as  they  relate  to  matters 
which  are  within  his  proper  duty  as  a 
brakeman,  and  does  not  warrant  his 
complying  with  an  order  to  pass  from 
his  post  on  the  last  car  to  the  front  end 
of  the  train,  while  it  is  in  motion,  for 
the  purpose  of  getting  oflf  in  time  to 
shift  the  points  and  mount  the  train 
while  it  is  still  moving.  Sutherland  v. 
MonJcland  R.  Go.  (1857)  19  Sc.  Seas. 
Cas.  2d  series,  1004.  [The  American 
practitioner  should  remember  that  the 
cars  with  reference  to  which  this  ruling 
was  made  were  not  constructed  like 
those  used  in  the  United  States,  with  a 
view  to  trains  being  traversed  from  end 
to  end,  while  in  motion.] 

An  employee  injured  in  loading  rails 
on  a  moving  car  cannot  recover  for  an 
injury  caused  by  his  attempting  to 
straighten  a  rail  after  it  was  put  on  the 
ear,  where  the  evidence  is  that  this  was 
a  duty  not  required  of  him  by  his  em- 
ployer. Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Carr  (1901)  95  111.  App.  576. 

Where  a  freight  conductor,  on  being 
informed  by  the  road  superintendent 
that  the  culverts  on  each  side  of  a 
trestle  situated  a  short  distance  beyond 
the  station  where  the  intelligence  was 
given  were  probably  in  a  dangerous  con- 
dition, owing  to  a  heavy  fall  of  rain, 
detached  the  engine  and  proceeded  to 
examine  the  structures,  it  was  held  that, 
in  view  of  the  emergency  and  of  the 
fact  that  he  was  exercising  such  ordi- 
nary care  as  was  necessary  for  the  safe 
movement  of  the  train,  his  action  was 
not  outside  the  scope  of  his  employ- 
ment, and  that  he  was  therefore  entitled 
to  recover  for  injuries  resulting  from 
the  collapse  of  the  trestle  (about  the 
condition   of   which   nothing   had   been 


said  by  the  superintendent)  while  the 
engine  was  crossing  it  to  reach  the  sec- 
ond culvert.  Terre  Haute  dc  I.  R.  Co, 
V.  Fowler  (1900)  154  Ind.  682,  48  L.R.A. 
531,  56  N.  E.  228. 

Where  the  evidence  shows  that  the  in- 
jured servant  left  a  place  where  he  was 
in  no  danger,  in  order  to  stop  a  runa- 
way car  passing  on  a  side  track,  and 
closed  a  switch  left  open  to  prevent  cars 
running  onto  the  main  track;  that, 
while  in  pursuit  of  the  car  on  the  main 
track  he  was  run  over  by  a  second  run- 
away car;  and  that  he  had  no  duty  to 
perform  about  such  car  or  its  operation, 
and  acted  without  request  or  direc- 
tion,—  no  recovery  can  be  had,  though 
such  car  ran  away  because  of  a  defect- 
ive brake,  since  the  proximate  cause 
of  injury  was  the  servant's  voluntary 
act.  McGill  V.  Maine  d  N.  H.  Granite 
Co.  (1899)  70  N.  H.  125,  85  Am.  St. 
Rep.  618,  46  Atl.  684. 

No  action  can  be  maintained  for  an 
injury  received  by  a  servant  while  he 
was  making  certain  repairs  which  it  was 
no  part  of  his  duty  to  make,  the  evi- 
dence being  that  he  had  commenced  the 
performance  of  the  work  of  his  own  free 
will,  upon  the  suggestion  of  a  fellow 
workman,  after  he  had  asked  and  ob- 
tained the  consent  of  his  own  immediate 
superior.  Under  such  circumstances, 
he  was  declared  to  be  only  a  volunteer, 
and  to  stand  in  no  better  position  than 
a  stranger  would  have  done,  who  should 
have  offered  and  been  permitted  to  make 
the  same  repairs.  Mellor  v.  Merchants' 
Mfg.  Co.  (1890)  150  Mass.  362,  5  L.R.A. 
792,  23  N.  E.  100. 

Where  a  weaver  complied  with  the  re- 
quest of  the  "loom  fixer"  to  assist  him 
in  adjusting  a  belt,  it  was  held  that  the 
risks  of  the  work  undertaken  were  as- 
sumed by  the  weaver,  as  there  was  no 
evidence  that  the  machinery  or  belting 
was  defective,  or  that  the  "loom  fixer" 
had  any  authority  to  permit  or  require 
plaintiff  to  assist  him.  Parent  v.  Nashua 
Mfg.  Go.  (1900)  70  N.  H.  199,  47  Atl. 
261. 

Recovery  was  denied  under  the  same 
circumstances  in  Martin  v.  Highland 
Park  Mfg.  Co.  (1901)  128  N.  C.  264,  83 
Am.  St.  Rep.  671,  38  S.  E.  876. 

Recovery  has  been  denied  where  the 
plaintiff  asked  his  foreman  to  adjust  a 
belt  which  communicated  power  to  a 
machine,  and  tried  to  do  this  himself 
when  the  foreman  refused  his  request, 
saying  that  he  had  no  time,  and  that,  if 
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plaintiff  wanted  it,  he  could  put  the 
belt  on  himself.  Thompson  v.  Cary 
Mfg.  Co.  (1901)  62  App.  Div.  279,  70 
N.  Y.  Supp.  1086. 

No  cause  of  action  is  stated  by  a  com- 
plaint which  alleges  that  plaintiff  was  a 
machinist  in  the  employ  of  defendant, 
and  while  in  the  engine  room  he  placed 
his  hand  on  the  latchet  of  the  engine, 
at  the  request  of  the  engineer,  while  the 
latter  was  making  a  wedge  fastening, 
and  that  in  so  doing  his  hand  was  badly 
hurt,  and  charges  negligence  of  defend- 
ant in  furnishing  defective  appliances, 
and  in  not  stopping  the  engine  for  re- 
pairs, but  which  contains  no  averment 
that  defendant  required  plaintiff  to 
make  any  repairs  while  the  engine  was 
in  operation,  or  that  the  engineer  was 
his  superior  officer,  with  power  to  direct 
his  services.  Branham  v.  Camden  Cot- 
ton Mill  (1901)  61  S.  C.  491,  39  S.  E. 
708. 

An  employer  is  not  liable  for  an  in- 
jury to  a  servant,  received  while  mak- 
ing repairs  upon  the  machinery  used  by 
him,  because  of  its  failure  to  instruct 
him  as  to  the  danger  attending  such 
work,  where  it  was  not  the  duty  of  the 
servant  to  make  the  repairs,  but  merely 
to  report  the  fact  that  repairs  were 
needed,  to  a  machinist  in  the  same 
building.  McCue  v.  National  Starch 
Mfg.  Co.  (1894)  142  N.  Y.  106,  36  N. 
E.  809. 

Where  an  elevator  tender,  instead  of 
reporting  the  existence  of  a  defect  in 
the  elevator  to  the  employee  charged 
with  keeping  it  in  repair,  exposes  him- 
self to  danger  in  putting  it  to  rights, 
he  cannot  recover.  Degnan  v.  Jordan 
(1895)  164  Mass.  84,  41  N.  E.  117. 

A  servant  injured  while  attempting 
to  put  a,  belt  on  a  line  shafting  cannot 
recover  therefor  if  the  act  was  out  of 
the  line  of  his  employment,  and  under- 
taken without  the  order  or  consent  of 
the  employer.  Chielinsky  v.  Hoopes  <t 
T.  Co.  (1894)  1  Marv.  (Del.)  273,  40 
Atl.  1127  (in  charge  to  jury). 

Where  plaintiff  went  outside  the 
scope  of  her  duties,  and  without  any 
request  or  direction  by  the  superintend- 
ent volunteered  to  assist  him  in  ascer- 
taining the  cause  of  the  defective 
condition  of  the  machine  which  she  op- 
erated, she  cannot  recover  for  injuries 
received  while  she  was  so  doing.  Allen 
V.  Eucson  (1900)  111  Ga.  460,  36  S.  E. 
810  (plaintiff  took  hold  of  unwrapped 
cloth  for  the  purpose  of  showing  the 


condition  of  the  machine,  and  had  her 
hand  drawn  into  the  machine  as  a  re- 
sult of  a  sudden  jolt).  This  decision, 
however,  seems  to  be  a  very  dubious 
application  of  the  general  rule,  as  the 
superintendent  was  standing  by  the  em- 
ployee, and  it  would  seem  to  have  been 
at  least  a  question  for  the  jury  whether 
his  acquiescence  should  not  have  been 
regarded  as  being  the  legal  equivalent 
of  an  antecedent  order. 

A  coal  miner  who  accepts  the  invita- 
tion or  obeys  the  order  of  another  not 
authorized  to  command  him,  and  volun- 
tarily places  himself  in  a  dangerous  po- 
sition in  aiding  the  latter  in  performing 
a  service  which  it  was  not  his  duty  to 
perform,  cannot  maintain  an  action 
against  the  coal  company  for  an  injury 
sustained  by  him  while  performing  such 
act.  Knox  v.  Pioneer  Coal  Go.  (1891) 
90  Tenn.  546,  18  S.  W.  255  (piece  of 
slate  fell  on  plaintiff). 

A  workman  in  a  brewery,  who,  upon 
the  direction  of  the  foreman  of  his  de- 
partment, goes  to  work  in  another  de- 
partment over  which,  to  his  knowledge, 
the  foreman  has  no  authority,  is,  while 
at  work  in  the  new  department,  merely 
a  volunteer.  Freeman  v.  San  Antonio 
Brewing  Co.  (1905)  38  Tex.  Civ.  App. 
396,  85  S.  W.  1165. 

The  fact  that  the  division  superintend-  ^ 
ent  directed  a  section  foreman  to  assist 
in  unloading  a  car  does  not  render  the 
railroad  company  liable  for  injuries  re- 
ceived while  at  that  work.  Bryan  v. 
International  d  O.  N.  R.  Co.  ( 1905 )  — 
Tex.  Civ.  App.  — ,  90  S.  W.  693. 

Where,  under  the  rules  of  a  railroad 
company,  no  duty  was  imposed  on  the 
conductor  to  examine  or  repair  any 
appliance  connected  with  the  operation 
of  the  train,  but  plaintiff,  a  conductor, 
went  between  the  engine  and  the  cars 
to  examine  the  air  brake  without  any 
pressing  emergency,  he  cannot  recover 
damages  for  injuries  sustained.  Central 
of  Georgia  R.  Co.  v.  MoWhorter  (1902) 
115  Ga.  476,  42  S.  E.  82. 

In  the  following  cases  the  master  was 
held  not  to  be  liable  for  the  injuries 
received  by  the  servant  under  the  cir- 
cumstances noted :  Michalofski  v.  Pitts-: 
iurg  Screw  &  Bolt  Co.  (1906)  213  Pa. 
563,  62  Atl.  1112  (boy  attempted  to 
remove  obstruction  from  machine  while 
in  motion)  ;  Hatfield  v.  Adams  (1906) 
123  Ky.  428,  96  8.  W.  583  (paper  car- 
rier, while  waiting  for  his  papers,  at- 
tempted  to    carry    papers   and    refuse 
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away  from  folding  machine)  ;  Aziz  v. 
Atlantic  Cotton  Mills  (1905)  189  Mass. 
156,  75  N.  E.  73  (boy  in  cotton  mill, 
employed  at  work  not  dangerous,  at- 
tempted to  clear  machine  which  became 
clogged)  ;  Floyd  v.  Kentucky  Lumber 
Co.  (1902)  23  Ky.  L.  Rep.  1914,  66  S. 
W.  501  (off -bearer  in  planing  mill  at- 
tempted to  oil  machine)  ;  Mitchell-Tran- 
ter Co.  V.  Ehmett  (1901)  23  Ky.  L.  Rep. 
1788,  55  L.R.A.  710,  65  S.  W.  835,  sec- 
ond appeal  (1904)  26  Ky.  L.  Rep.  303, 
80  S.  W.  1148  (bricklayer's  assistant 
acted  as  carpenter)  ;  Durst  v.  Bromley 
Bros.  Carpet  Co.  (1904)  208  Pa.  573, 
57  Atl.  986  (scourer  in  carpet  mill  vol- 
untarily assisted  in  installing  hot  water 
pipes)  ;  Marshall  v.  Burt  £  M.  Co. 
(1908)  75  N.  J.  L.  624,  69  Atl.  183 
(ship  carpenter  attempted  to  use  buzz- 
saw)  ;  Michael  v.  Benry  (1904)  209  Pa. 
213,  58  Atl.  125  (bobbin  boy  on  a  spin- 
ning machine  attempted  to  put  weights 
on  machine  while  in  motion). 

•  In  Lewis  v.  Coupe  (1908)  200  Mass. 
182,  85  N.  E.  1053,  it  was  held  to  be 
a  question  for  the  jury  where  there  was 
evidence  that  the  plaintiff  frequently 
left  his  regular  work  and  for  a  time  did 
the  work  at  which  he  was  injured,  with 
•the  knowledge  of  the  defendant's  fore- 
man. 

,.  (b)  Recovery  allowed. — The  fact  that 
a  servant  engages  in  the  performance  of 
special  duties  different  from  those  for 
which  he  was  employed  does  not  make 
him  a  volunteer,  where  he  was  acting 
under  the  orders  of  a  superior  who  was 
authorized  to  call  for  his  services  un- 
der the  circumstances.  Blackman  v. 
Thomson-Houston  Electric  Co.  (1897) 
102  Ga.  64,  29  S.  E.  120. 

A  fireman  who,  while  looking  from 
the  cab  to  see  if  a  journal  had  become 
heated  and  was  smoking,  was  struck  by 
a  leaning  telegraph  pole  but  4  inches 
distant  from  the  locomotive,  is  deemed 
to  have  received  his  injuries  within  the 
line  of  his  duty.  Benthin  v.  Ifewi  York 
C.  &  H.  B.  R.  Co.  (1897)  24  App.  Div. 
303,  48  N.  Y.  Supp.  503. 

A  special  conductor  in  charge  of  cer- 
tain cars  in  a  train,  who,  at  the  request 
of  the  regular  conductor,  undertakes  to 
uncouple  and  divide  the  train,  takes  up- 
on himself  the  risk  of  the  act  which  he 
thus  undertakes  to  perform;  but  if,_ 
after  he  has  performed  it  and  resumed' 
his  proper  position  relative  to  the  train, 
the  car  on  which  he  is  standing  is  sud- 
denly jerked  forward  by  the  negligence 


of  the  engineer,  he  may  be  entitled  to 
recover  for  the  injuries  thereby  caused 
to  him.  Cumberland  Valley  B.  Co.  v. 
Myers  (1867)  55  Pa.  288. 

Where  the  yard  master  of  a  railroad 
company  has  authority  to  employ  neces- 
sary assistants  in  his  department,  a 
person  working  therein  as  a  brakeman 
with  his  permission  or  by  his  direction 
is  a  servant  of  the  company,  the  same 
as  the  paid  employees,  and  not  a  tres- 
passer. Central  Trust  Co.  v.  Texas  & 
St.  L.  B.  Co.   (1887)   32  Fed.  448. 

Where  a  conductor  on  a  freight  train, 
who  had  been  such  for  seven  years,  and 
who  was  a  brakeman  a  number  of  years 
before  that,  attempted  to  make  a  coup- 
ling of  a  car  when  his  train  was  several 
minutes  late  and  the  brakeman  had 
made  three  unsuccessful  attempts  to 
make  the  coupling,  and  was  run  over 
and  killed  while  so  engaged,  the  railroad 
company  is  not  relieved  from  liability 
on  the  ground  that  he  was  not  author- 
ized to  couple  cars.  Seley  v.  Southern 
P.  Co.  (1890)  6  Utah,  319,  23  Pac.  751. 
In  the  Supreme  Court  of  the  United 
States  ( [1894]  152  U.  S.  145,  38  L.  ed. 
391,  14  Sup.  Ct.  Rep.  530)  recovery  was 
denied  on  the  grounds  of  assumption  of 
obvious  risk  and  contributory  negligence 
in  coupling  where  there  was  a  defective 
frog.    The  above  point  was  not  noticed. 

A  telegraph  operator  in  the  employ 
of  a  railroad  company  does  not,  by  go- 
ing upon  the  railroad  track  to  stop  a 
train  which  has  failed  to  obey  his  sig- 
nal, in  order  to  avoid  a  collision,  be- 
come a  trespasser,  so  as  to  lose  his  right 
to  have  the  company  exercise  the  utmost 
care  for  his  safety.  Illinois  C.  R.  Co. 
V.  Mahan  (1896)  17  Ky.  L.  Rep.  1200, 
34  S.  W.  16. 

A  submission  to  the  jury  of  the  ques- 
tion whether  the  plaintiff  was  working 
within  the  scope  of  his  employment  is 
warranted  by  evidence  to  the  effect  that, 
having  had  no  experience  in  milling,  he 
was  placed  at  the  rear  of  a  planer,  and 
directed  to  receive  the  planed  boards  as 
they  came  through ;  that  the  planer  was 
supplied  with  a  blower  pipe,  through 
which  the  shavings  were  brought;  that 
in  consequence  of  this  pipe  being  defect- 
ive the  shavings  were  packed  beneath 
the  machine,  and  obstructed  its  opera- 
tions; that  he  was  given  no  directions 
as  to  his  duties,  and  understood  that 
he  was  to  clean  away  the  shavings;  that 
in  doing  this,  while  the  machine  was 
in  operation,  he  lost  his  hand  by  its  com- 
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ing  in  contact  with  the  knives  of  the 
machine;  and  that,  according  to  the  tes- 
timony of  plaintiff's  brother,  who  had 
charge  of  the  machine  and  who  was  an 
experienced  workman,  the  man  who  took 
away  the  boards  was  required  to  keep 
the  shavings  away.  Bennett  v.  Warren 
(1901)  70  N.  H.  564,  49  Atl.  105.  In 
this  case  it  was  held  not  to  be  error 
for  the  court  to  charge  that  defendant 
would  not  be  responsible  for  any  orders 
given  by  plaintiff's  brother  in  regard  to 
plaintiff's  duties,  if  plaintiff  was  doing 
an  act  not  a  part  of  his  duty  when  in- 
jured, but  that  the  question  was  whether 
plaintiff  was  acting  within  the  scope  of 
his  employment  when  he  was  injured, 
and,  if  not,  defendant  was  not  liable, 
though  plaintiff's  brother  directed  him 
to  do  the  act. 

A  machinery  company  which  puts  up 
a  wringer  in  a  laundry,  and  subsequent- 
ly sends  an  engineer  to  make  changes 
therein,  is  liable  to  an  employee  of  the 
laundry,  who,  while  complying  with  the 
request  of  such  engineer  to  assist  him 
in  making  the  changes,  is  injured  by  a 
failure  to  properly  secure  the  wringer 
for  the  work  required  of  it.  Empire 
Laundry  Maoh.  Co.  v.  Brady  (1895)  60 
111.  App.  379. 

A  man  employed  in  the  press  room  of 
a  newspaper,  who  during  the  few  days  he 
has  been  at  work  has  been  assisting  to 
set  up  a  new  printing  machine,  cannot 
be  said,  as  a  matter  of  law,  to  have  act- 
ed as  a  mere  volunteer  in  complying 
with  the  request  for  assistance  made  by 
another  workman  who  is  operating  one 
of  the  machines  already  in  use,  where 
the  evidence  is  that  the  same  foreman 
had  charge  of  all  the  servants  in  the 
room,  and  it  does  not  appear  that  there 
was  any  distinct  line  drawn  between 
the  departments  of  those  engaged  in 
setting  up  the  machines  and  those  en- 
gaged in  operating  them.  Voyer  v.  Dis- 
patch Printing  Co.  (1895)  62  Minn.  393, 
64  N.  W.  1138. 

When  there  is  evidence  that  servants 
used  an  elevator  as  they  had  occasion; 
that  there  was  no  one  to  take  charge  of 
it;  that  the  belt  by  which  it  was  operat- 
ed was  liable  to  come  off;  that  various 
employees  were  in  the  habit  of  putting 
it  on,  and  that  there  were  no  rules  of  the 
employer  forbidding  or  regulating  the 
putting  on  of  the  belt, — it  cannot  be 
said,  as  a  matter  of  law,  that  an  em- 
ployee injured  while  putting  on  the 
belt   in   the   usual   manner   was   acting 


negligently  and  without  the  scope  of  his 
employment,  and  that  the  employer  was 
free  from  negligence.  Daley  v.  Ameri- 
can Printing  Go.  (1891)  152  Mass.  581, 
26  N.  E.  135. 

An  employee  charged  to  keep  a  ma- 
chine running  and  to  tie  in  a  bolt  if  it 
fell  out  was  injured  in  the  line  of  his 
duty,  if  he  was  hurt  while  attempting 
to  secure  the  bolt  as  instructed.  Oreen- 
ville  Oil  &  Cotton  Co.  v.  Harkey 
(1899)  20  Tex.  Civ.  App.  225,  48  S.  W. 
1005. 

Closing  one  of  the  large  doors  of  a 
pier  left  open  during  the  day  is  in  the 
line  of  duty  of  a  night  watchman  em- 
ployed to  prevent  pilfering  by  river 
thieves,  and  recovery  may  be  had  for  his 
death,  resulting  from  injuries  sustained 
by  him  while  attempting  to  close  the 
door,  on  account  of  its  defective  con- 
dition. Uptony.  Bartlett  (1891)  37  N. 
Y.  S.  R.  193,  13  N.  Y.  Supp.  451. 

A  workman  who  eats  his  dinner,  ac- 
cording to  his  usual  custom,  upon  his 
master's  premises  during  the  noon-day 
intermission  of  work,  is  not  a  trespasser, 
as  he  has  an  implied  permission  to  stay 
there.  Under  such  circumstances,  if  he 
is  called  upon  to  resume  labor  before 
the  regular  period  of  intermission  has 
expired,  it  is  his  duty  to  do  so,  and 
whatever  he  does  in  compliance  with 
such  a  request  is  not  voluntary  on  his 
part,  as  being  outside  the  scope  of  his 
employment.  Broderick  v.  Detroit 
Union  R.  Station  &  Depot  Co.  (1885) 
56  Mich.  261,  56  Am.  Rep.  382,  22  N.  W. 
802. 

Where  an  employee  in  a  sawmill, 
while  on  his  way  to  discharge  a  duty 
which  he  had  been  ordered  to  perform, 
in  passing  along  one  of  the  open  thor- 
oughfares of  the  mill,  stopped  to  ex- 
change a  remark  with  a  fellow  employee 
concerning  the  operation  of  the  ma- 
chinery, and  was  injured  by  the  break- 
ing of  a  belt,  such  action  on  his  part 
was  not  inconsistent  with  the  proper 
discharge  of  his  duty,  and  he  was  not 
precluded  from  recovery  on  the  ground 
that  he  was  not  engaged  in  the  dis- 
charge of  any  work.  Moore  v.  W.  R. 
Pickering  Lumber  Co.  (1901)  105  La. 
504,  29  So.  990. 

The  chief  of  a  fire  company  com- 
posed wholly  of  railroad  employees,  and 
which  has  been  voluntarily  organized  for 
the  protection  of  the  railroad  property, 
but  which  is  not  under  the  control  of 
the  railroad  company,  although  the  lat- 
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1566.  [634]  Same  subject  continued. — The  scope  of  a  servant's  du- 
ties in  relation  to  the  rule  illustrated  by  the  cases  cited  in  the  last  sec- 
tion is  defined  by  what  he  was  employed  to  perform,  and  by  what, 
with  the  knowledge  and  approval  of  his  employer,  he  actually  did  per- 
form, rather  than  by  the  mere  verbal  designation  of  his  position.^ 

ter  furnishes  the  apparatus  and  allows  An  inexperienced  minor  will  not  be 

the  firemen  to  drill  during  work  hours  held  to  be  acting  outside  the  scope  of 

without   deducting  any   time,   and  also  his   employment  in   obeying  the  orders 

allows  the  chief  an  hour  once   a  week  of   the   employee   to   whom   the  master 

without  deduction  to  inspect  its  prem-  sent  him  for  instructions.     B.  F.  Avery 

ises, — owes  the  duty  to  the  company  to  &  Sons  v.  Cottrill  ( 1908 )  32  Ky.  L.  Rep. 

aid  in  extinguishing  a  fire,  and  in  do-  914,  107  S.  W.  332. 

ing  so  acts  as  its  employee,  and  not  as  A  miner  cannot  be  said  to  be  acting 

a  mere  volunteer  who  must  assume  all  outside  the  scope  of  his  employment  in 

the    risks    of    such    action.      Collins   v.  trying  to  protect  himself  against  slate 

Cincinnati,  :V.  0.  rf  T.  P.  R.  Co.  (1892)  which  was  about  to  fall.    Ballon  v.  Pot- 

13  Ky.  L.  Rep.  670,  18  S.  W.  11.  ter  (1908)   32  Ky.  L.  Rep.  779,  106  S. 

That  the  foreman  of  one  gang  of  sec-  W.  1178. 
tion  men,  under  whose  direction  a  mem-  A  recovery  was  allowed  in  Bodde  v. 
her  of  another  gang  was  working  at  the  Attleboro  Mfg.  Co.  (1906)  393  Mass. 
time  he  received  an  injury,  supposed  the  237,  79  N.  E.  252,  where  it  appeared 
latter  was  a  mere  volunteer  with  refer-  that  although  the  plaintiif  was  employed 
ence  to  the  particular  work,  does  not  to  operate  a  foot  press  in  a  jewelry 
affect  the  master's  liability,  where  he  factory,  yet  there  was  testimony  that 
in  fact  was  directed  by  his  own  fore-  it  became  a  part  of  his  duties  to  run 
m.an  to  work  under  the  direction  of  the  errands,  and  he  was  injured  while  doing 
other  foreman.  Southern  R.  Co.  v.  Guy-  an  errand  for  the  foreman  of  his  de- 
ton  (1898)   122  Ala.  231,  25  So.  34.  partment. 

Where  it  was  a  part  of  plaintiff's  In  Mathews  v.  Eerlin  (1909)  122  La. 
duty  to  wheel  sand  to  a  sand  sifter,  the  606,  48  So.  123,  it  was  held  that  where 
contention  that  he  was  not  entitled  to  a  servant,  hired  by  the  day  to  perform 
recover,  because  he  could  not  have  been  certain  work  in  a  factory,  was  instruct- 
injured  had  he  remained  at  work  under  ed  by  the  foreman  to  look  after  the  belts 
the  stage,  where  he  had  been  placed  at  which  operated  the  machine  at  or  near 
work  by  the  defendant,  and  that  he  was  which  the  servant  was  working,  and 
under  no  obligation  to  sift  sand  at  the  while  so  doing  was  injured  by  the  break- 
request  of  the  mortar  man,  was  held  ing  of  the  belts,  he  was  not  a  volun- 
not  to  be  sustainable,  where  one  of  teer,  doing  work  beyond  the  scope  of 
the  members   of   defendant   corporation  his   employment. 

was  present,  and  made  no  objection  to  A    section    hand    who,    while    being 

his  doing  the  work  requested.     Witlcow-  transported   to   his   work   on   a   trolley 

ski   V.   George   W.    Carter  &   Sons   Co.  car,  is  injured  in  trying  to  replace  the 

(1901)    60    App.    Div.    577,    70   N.    Y.  trolley  on  the  wire,  is  not  a  volunteer, 

Supp.  232.  where,  to  the  knowledge  of  the  officials 

In   McClure  v.   Detroit   Southern  R.  of  the  company,  section  hands  had  fre- 

Co.    (1906)    146  Mich.   457,  109  N.  W.  quently  done  the  same  work.    Toledo,  B. 

847,  an  employee  of  a  railroad  shop  who  G.  d  F.  R.  Go.  v.  Pfisterer    (1904)   26 

had    occasionally   been    called   upon   to  Ohio  C.  C.  669. 

assist  in  cleaning  away  wrecks  was  held  A  boy  employed  to  use  a  freight  ele- 

not  to  have  been  ordered  out  of  the  regu-  vator    in    carrying    goods    between    the 

lar  scope  of  his  employment  in  being  in-  first,  second,  and  third  floors  of  a  build- 

structed  to  assist  in  jacking  up  a  loaded  ing  is  not  acting  outside  the  scope  of 

car  for  the  purpose  of  repairing  it.     In  his  employment  in  going  up  to  the  fifth 

this  case,  recovery,  however,  was  denied,  floor  to  see  what  caused  the  elevator  to 

as  it  was  found  that  the  plaintiff  was  stick.     Stone  v.  Boscawen  Mills   (1900) 

injured  by   the   negligence   of   a  fellow  71  N.  H.  288,  52  Atl.  119. 

servant.  1  Rummell    v.    Dilworth,    P.    <£    Go. 
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The  question  whether  the  injured  person  was  acting  in  the  course 
•of  his  employment  is  for  the  jury,  where  the  evidence  is  conflicting,* 
or  where  a  difference  of  opinion  may  reasonably  be  entertained  with 
regard  to  the  proper  inference  to  be  drawn  from  the  testimony.* 
Otherwise  that  question  is  decided  as  one  of  law  by  the  court.* 

Any  evidence  which  has  a  bearing  upon  the  actual  scope  of  the 
servant's  duties  is  admissible.^  One  of  the  most  important  circum- 
stances to  be  considered  is  whether  the  servant  had  ever,  upon  any 
other  occasion,  engaged  in  work  similar  to  that  which  he  was  doing 
when  the  injury  was  received.  If  the  conditions  under  which  such 
work  had  previously  been  performed  were  such  as  to  warrant  the 
inference  that  the  enlargement  of  his  regular  functions  had  been  ac- 
quiesced in  to  the  extent  shown,  a  court  will,  in  most  instances,  de- 
cline to  say,  as  a  matter  of  law,  that  the  servant  was  injured  outside 
the  proper  scope  of  his  employment.*  The  acquiescence  upon  which 
the  right  of  action  in  this  point  of  view  depends  will  of  course  be 


■(1885)  111  Pa.  343,  2  Atl.  355,  363; 
Miner  v.  Franklin  County  Teleph.  Co. 
(1910)  83  Vt.  311,  26  L.R.A.(N.S.) 
1195,  75  Atl.  653;  Dixon  v.  Chiquola 
Mfg.  Go.  (1910)  86  S.  C.  435,  68  S. 
E.  643;  Belton  Oil  Co.  v.  Duncan 
(1910)  —  Tex.  Civ.  App.  — ,  127  S.  W. 
«84. 

'i  Southern  B.  Co.  v.  Guy  ton  (1898) 
122  Ala.  231,  25  So.  34;  Stephens  v. 
Southern  R.  Co.  (1909)  82  S.  C.  542, 
«4  S.  E.  601. 

3  Whether  an  engineer  of  a  pump  en- 
gine in  a  mine  was  acting  beyond  the 
range  and  scope  of  his  employment  when 
killed  by  the  sudden  descent  of  tram 
cars,  which  were  being  pulled  up  the 
"tramway  on  the  mining  slope  ahead  of 
him,  is  a  question  for  the  jury,  where 
he  was  obliged  to  go  to  and  from  his 
■work  along  the  slope,  and  was  charged 
with  the  duty  of  looking  after  water 
pipes  extending  along  the  slope  through 
its  entire  length,  and  at  the  moment  of 
the  accident  he  was  wanted  at  the  mouth 
of  the  mine  by  the  foreman.  Whatley 
V.  Zenida  Coal  Co.  (1899)  122  Ala.  118, 
-26  So.  124. 

4  See  cases  cited  in  notes  3,  subd. 
(a),  to  last  section,  and  6,  infra. 

5  In  an  action  by  a  brakeman  against 
the  company  for  injuries  while  coupling 
cars,  a  printed  rule  of  the  company,  de- 
scribing the  duties  and  authority  of 
conductors  in  the  management  of  trains, 
•was  admissible  to  show  that  the  plain- 


tiflE  was  acting  under  the  lawful  author- 
ity of  the  defendant  at  the  time  of  the 
injury.  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Frawley  (1886)  110  Ind.  18,  9  N.  E. 
594. 

In  a  case  where  it  is  a  matter  of  dis- 
pute whether  the  plaintiff  was  in  the 
line  of  his  duty  in  attempting  to  adjust 
a  belt  which  operated  an  elevator,  it  is 
error  to  exclude  evidence  to  the  effect 
that  the  belt  was  frequently  off  the 
pulley,  that  there  was  no  one  specially 
charged  with  the  duty  of  putting  it  on, 
and  that  everyone  using  the  elevator 
had  to  put  the  belt  on.  Daley  v.  Amer- 
ican Printing  Co.  (1889)  150  Mass.  77, 
22  N.  E.  439. 

6  An  employee  in  a  mill,  who  has  at 
previous  times  assisted  in  repairing  ma- 
chinery, injured  while  replacing  a  chain 
on  a  wheel  in  response,  and  in  good 
faith,  to  the  call  of  the  operator  of  the 
machine  and  to  prevent  the  suspension 
of  the  work  of  forty  men,  in  the  absence 
of  the  persons  whose  regular  duty  it  is 
to  replace  the  chain,  is  acting  within 
the  scope  of  his  employment,  and  not  as 
a  mere  volunteer.  Mullin  v.  Northern 
Mill  Co.  (1893)  53  Minn.  29,  55  N.  W. 
1115. 

The  question  whether  one  employed 
to  wash  bottles  in  the  basement  of  a 
building,  who  was  killed  while  carrying 
a  load  of  bottles  on  an  elevator,  was 
acting  under  the  orders  of  one  having 
the  authority  to  so  direct  him,  is  for 
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inferred  only  where  it  appears  that  the  fact  of  the  servant's  having 
discharged  the  additional  duties  was  known  to  the  master  or  his 
agent  ad  hanc  vicem.'' 

1567.  [635]  Performance  of  unauthorized  duties,  considered  as  be- 
ing indicative  of  negligence j— (Compare  §  1658,  subd.  c,  ante).  In 
several  cases  involving  circumstances  similar  to  those  reviewed  in  the 
last  two  sections  the  courts,  instead  of  making  the  right  of  recovery 
turn  upon  the  question  whether  the  defendant  did  or  did  not  owe  any 


the  jury,  where  the  foreman  gave  the 
order  to  three  employees  generally,  of 
whom  the  injured  servant  was  one,  with- 
out specifying  which  one  was  to  obey 
him,  and  he  had  done  such  work  before 
and  had  not  been  forbidden  to  do  it. 
Dallemand  v.  Saalfeldt  (1898)  175  111. 
310,  48  L.R.A.  753,  67  Am.  St.  Rep. 
214,  51  N.  E.  645,  affirming  (1897)  73 
111.  App.  151. 

The  fact  that  the  injured  employee 
was  engaged  in  other  than  his  regular 
work  at  the  time  of  injury  cannot  de- 
stroy the  employer's  liability  for  such 
injury,  when  it  is  shown  that  work  other 
than  the  regular  assigned  duties  was 
customary  among  employees  of  such  em- 
ployer. East  Line  &  R.  River  R.  Go.  v. 
Scott  (1887)  68  Tex.  694,  5  S.  W.  501 
(man  engaged  to  watch  pile-driving  en- 
gine at  night;  was  ordered  to  go  out 
and  help  to  operate  it,  and  was  injured 
by  an  explosion  of  tlie  boiler). 

An  employee  required  to  remove  work 
from  a  mangle  as  it  comes  through,  who 
is  directed  by  her  employer  as  he  sees 
her  standing  idle,  to  assist  in  putting 
wet  clothes  through  the  machine,  is  not 
a  volunteer  in  subsequently  putting  dry 
clothes  through  the  machine  while  the 
one  employed  for  that  purpose  is  absent. 
Fitzhenry  v.  Lamson  (1897)  19  App. 
Div.  54,  45  N.  Y.  Supp.  875. 

1  In  Qoff  V.  Chippewa  River  &  U.  R. 
Co.  (1893)  86  Wis.  237,  56  N.  W.  465, 
the  court,  in  holding  that  a  neglect  of 
the  duty  to  furnish  a  safe  place  of  work 
could  not  be  relied  upon  as  a  ground  of 
action,  where  the  servant,  without  the 
knowledge,  authority,  privity,  or  consent 
of  his  employer,  and  of  his  own  volition, 
occupied  an  unsafe  and  dangerous  place, 
even  though  the  same  service  had  been 
performed  at  other  times  by  other  em- 
ployees for  the  employer  in  the  same 
place,  said:  "The  employer  Is  respon- 
sible only  for  his  express  or  implied 
direction  to  an  employee  to  work  in  an 


unsafe  or  dangerous  place.  The  work 
of  the  employer  is  to  be  under  his  own 
control,  and  under  the  responsibility 
which  the  law  places  upon  him;  and 
it  is  for  him  or  his  lawful  agent  to  give 
such  orders  or  directions  as  he  may 
judge  discreet  in  respect  to  the  place 
where  his  employees  shall  work,  having 
in  view  their  skill,  prudence,  and  ex- 
perience. He  or  his  rightful  agent  may 
assume  the  risk  in  any  given  case;  but 
the  employee  cannot,  of  his  own  mere 
unauthorized  motion,  take  the  risk,  and 
hold  the  employer  responsible  for  dis- 
astrous consequences.  The  liability 
does  not  exist  unless  the  employer  or 
his  agent  knows,  or  has  good  reason 
to  believe,  that  the  employee  is  serv- 
ing him  in  a  dangerous  place  or  posi- 
tion; for  without  such  knowledge  thu 
duty  of  warning  or  protecting  the  em- 
ployee does  not  arise  and  will  not  exist, 
for  the  plain  reason  that  the  liability 
is  not  absolute,  but  relative,  and  is 
founded  solely  on  the  employer's  negli- 
gence, which  cannot  be  affirmed  with- 
out knowledge  or  notice  of  duty  in  the 
particular  instance,  such  as  would  warn 
the  employer  and  afford  him  a  fair  op- 
portunity to  discharge  it." 

In  a  case  where  a  "station  helper" 
was  merely  shown  to  have  handled  a 
little  of  the  baggage  on  the  trains  now 
and  then,  it  was  held  that  he  could  not 
recover  for  injuries  caused  by  a  defect- 
ive hand-hold  on  a  baggage  car.  The 
court  was  of  opinion  that  the  acts 
done  were  not  of  such  a  "continuous, 
definite,  and  prominent  character"  as 
to  imply  that  the  agents  of  the  defend- 
ant on  the  train  (conductor  and  train 
master)  had  notice  of  the  same,  and  ac- 
cepted the  service.  Wagen  v.  Minne- 
apolis <£  St.  L.  R.  Go.  (1900)  80  Minn. 
92,  82  N.  W.  1107.  And  see  Hugo,  S.  £ 
Go.  V.  Paiz  (1910)  —  Tex.  Civ.  App.  — , 
128  S.  W.  912- 
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duties  as  a  master  to  tlie  injured  person,  have  determined  that  right 
with  reference  to  the  conception  that  the  injured  person  was  or  was 
not  guilty  of  contributory  negligence  in  undertaking  the  work  upon 
which  he  was  engaged  at  the  time  of  the  accident.^ 


1  (a)  Recovery  denied. — ^An  employee 
whose  duties  did  not  require  him  to  ad- 
just belts  was  guilty  of  contributory 
negligence  which  will  prevent  recovery 
for  his  death  by  being  caught  by  a  belt 
which  came  off  the  pulley,  but  was  left 
in  a  safe  position,  when  it  was  placed 
in  an  unsafe  position  by  his  attempting 
to  adjust  it,  and  he  failed  to  stand  back 
when  warned  so  to  do  by  the  person 
whose  duty  it  was  to  adjust  the  belt. 
Freeherg  v.  St.  Paul  Plow  Works  (1892) 
48  Minn.  99,  50  N.  W.  1026. 

Recovery  has  been  denied  where  a 
boy  of  fourteen,  employed  to  operate  a 
foot  machine  in  a  tinware  factory,  vol- 
untarily left  his  place  and  went  to  an- 
other part  of  the  establishment  to  ad- 
just a  belt,  and  while  thus  engaged  re- 
ceived fatal  injuries.  Daly  v.  B.  Halter 
Mfg.  Co.  (1896)  48  La.  Ann.  214,  19 
So.  116. 

An  employee  engaged  in  running  an 
elevator,  who  was  not  competent  to  de- 
termine the  cause  of  the  failure  of  the 
car  to  operate,  or  to  apply  the  remedy, 
was  guilty  of  contributory  negligence 
where,  in  the  belief  that  such  failure 
was  due  to  the  loosening  of  the  cable 
and  that  the  car  was  suspended  by  the 
safety  "dogs,"  when  in  fact  it  was 
caught  on  a  projecting  bolt,  he  under- 
took to  adjust  the  cable,  exposing  him- 
self to  inevitable  injury  if  the  car  de- 
scended, without  calling  upon  skilled 
men  whom  he  knew  were  provided  by 
the  employer  for  such  emergencies,  and 
who  would  have  instantly  discovered  the 
difficulty.  Nelson  v.  Sanford  Mills 
(1896)  89  Me.  219,  36  Atl.  79. 

A  railroad  company  is  not  liable  for 
the  death  of  a  freight  conductor  who, 
unnecessarily  and  without  any  emer- 
gency, undertook  to  perform  the  duty  of 
a  brakeman,  and,  with  knowledge  that 
one  of  the  cars  had  no  bumper  or  draw- 
head  and  was  fastened  to  the  next  car 
with  a  chain,  went  between  the  cars  for 
the  purpose  of  unchaining  or  uncoupling 
them,  and  was  caught  between  the  cars 
as  the  train  started.  Whitton,  v.  South 
Carolina  &  Q.  B.  Co.  (1899)  106  Ga. 
796,  32  S.  E.  857. 

Other  cases  exemplifying  a  like  point 


of  view  are  Eonor  v.  Alhrighton  (1880) 
93  Pa.  475  (plaintiff  went  on  an  errand 
wholly  outside  the  servants'  line  of  duty, 
at  the  call  of  a  coservant)  ;  Sears  v. 
Central  R.  &  Bkg.  Co.  (1875)  53  Ga. 
630  (conductor  of  freight  train  negli- 
gent if  he  couples  or  uncouples  cars, 
except  in  case  of  a  pressing  emergency, 
of  the  existence  of  which  the  jury  must 
judge)  ;  Central  R.  d  Bkg.  Co.  v.  Chap- 
man (1895)  96  Ga.  769,  22  S.  E.  273 
(servant  undertook  to  operate  a  de- 
fective machine  outside  the  scope  of  his 
regular  employment  when  there  was  no 
emergency  to  justify  it)  ;  Alaiama  O. 
S.  R.  Co.  V.  Hall  (1894)  105  Ala.  599, 
17  So.  176  (brakeman  voluntarily  and 
without  orders  from  anyone  having  au- 
thority over  him  undertook  to  perform 
the  duties  of  a  fireman ) . 

See  also  Indiana  Car  Co.  v.  Parker 
(1885)  100  Ind.  181  (^arguendo,  p.  198)  ; 
Daley  v.  American  Printing  Co.  (1891) 
152  Mass.  581,  26  N.  E.  135. 

The  inference  of  negligence  is,  of 
course,  conclusive,  where  the  change  of 
duties  was  in  direct  violation  of  orders. 
Brown  v.  Byroads  (1874)  47  Ind.  435 
(catcher  in  stave  factory  undertook  to 
act  as  sawyer,  and  was  struck  by  piece 
of  a  band- wheel  which  broke).  See, 
generally,   §   1279,  ante. 

(b)  Recovery  allowed. — The  mere  fact 
that  a  railroad  employee  required  by 
the  terms  of  his  contract  of  employ- 
ment to  couple  and  uncouple  cars  when 
necessary,  or  when  ordered  to  do  so  by 
the  conductor,  has  exchanged  employ- 
ment with  another  employee  with  whom 
he  has  often  worked  as  a  fellow  serv- 
ant in  the  same  general  line  of  employ- 
ment without  the  expression  of  dissatis- 
faction on  the  part  of  superior  officers, 
does  not  render  him  guilty  of  contribu- 
tory negligence  in  undertaking  to  un- 
couple a  car  in  discharge  of  the  duty  of 
such  other  employee,  although  in  doing 
so  he  disobeys  the  express  order  of  the 
conductor.  Hudson  v.  Charleston,  C.  & 
C.  R.  Co.  (1893)  55  Fed.  248. 

The  fact  that  an  express  messenger 
upon  a  train  was,  at  the  request  of  the 
superintendent  of  the  road,  acting  as  a 
brakeman  at  the  time  of  the  accident 
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Some  of  the  decisions  rendered  upon  this  basis  would  seem  to  em- 
body the  doctrine  that  the  culpability  of  the  servant  becomes  an  in- 
ference of  law,  as  soon  as  it  has  been  shown  that  he  was  not  author- 
ized to  do  the  work  on  which  he  was  engaged  when  the  injury  was 
received.  It  may  be  conceded  that  such  an  inference  is  proper,  where 
the  departure  from  the  ordinary  course  of  his  employment  exposed 
the  servant  to  obvious  peril  of  an  abnormal  nature,  or  where  that 
departure  constituted  an  infraction  of  specific  prohibitory  directions. 
But,  as  a  matter  of  ultimate  analysis,  it  seems  scarcely  permissible 
to  say  that,  without  regard  to  the  particular  circumstances  involved, 
negligence  must  always  be  a  legal  conclusion  from  evidence  which 
shows  that  at  the  time  of  the  accident  the  servant  was  engaged  upon 
an  unauthorized  piece  of  work.  The  practitioner  would  at  all  events 
do  wisely  to  avoid  this  possibly  disputable  issue,  and  found  his  plea 
upon  the  more  certain  ground  furnished  by  the  doctrine  that  in  the 
case  supposed  the  master  does  not,  as  a  master,  owe  the  servant  any 
duties. 

1568.  [636]  Minority  as  an  element.-  Several  decisions  embody  the 
doctrine  that  in  regard  to  the  inability  of  volunteers  to  maintain  an  ac- 
tion against  the"  persons  for  whom  they  did  the  work  in  question, 
there  is  no  distinction  between  adults  and  minors.*  For  the  purposes 
of  this  doctrine  it  is  assumed  that,  in  cases  where  the  injury  is  al- 

by  which  he  was  injured,  ia  not  neces-  A  railroad  company  is  not  liable  for 
sarily  such  negligence  on  his  part  as  an  injury  to  a  boy  fifteen  years  of  age, 
will  prevent  his  recovery  for  the  injury,  suffered  while  he  was  acting  as  brake- 
Chamberlain  v.  Milwaukee  &  M.  R.  Co.  man  upon  the  invitation  of  the  conductor 
(1860)   11  Wis.  239.  of  the  train.     A  conductor  has  no  au- 

1  No  action  can  be  maintained  for  the  thority  to  hire  train  hands,  except  in 
death  of  a  boy  who  was  killed  while  an  emergency.  Hot  Springs  R.  Go.  v. 
attempting  to  climb  onto  the  tender  of  Dial  (1893)  58  Ark.  318,  24  S.  W.  500. 
an  engine  for  the  purpose  of  perform-  The  failure  of  an  employer  to  station 
ing  a  service  at  the  request  of  the  fire-  a  watchman  to  prevent  volunteers  from 
man.  Flower  v.  Pennsylvania  R.  Go.  helping  to  push  street  cars  over  a  trench 
(1871)   69  Pa.  210,  8  Am.  Rep.  251.  excavated  under  the  track  in  which   a 

The  relation  of  master  and  servant  servant  is  at  work  is  not  such  negli- 
did  not  exist  between  a  lumber  company  gence  as  renders  him  liable  for  injuries 
and  a  lad  who,  at  the  request  of  the  to  the  servant  from  the  fall  upon  him 
company's  engineer,  assisted  in  loading  of  a  boy  who  was  so  volunteering, 
upon  the  engine  ties  to  be  taken  to  a  Graven  v.  Mayers  (1896)  165  Mass.  271, 
break  in  the  company's  tramway,  and,   42  N.  E.  1131. 

for  amusement,  rode  in  the  engineer's  A  girl  who  was  hired  to  do  household 
cab  to  the  break,  and  at  the  latter's  re-  work,  and  undertook  to  operate  a  straw 
quest  threw  a  few  sticks  of  wood  into  cutter,  cannot  recover.  McMahon  v. 
the  furnace  of  the  engine.  The  com-  O'Donnell  (1891)  32  Neb.  27,  48  N.  W. 
pany   was   accordingly   held   not   to   be   824. 

liable  for  injuries  to  him  due  to  the  de-  The  master  was  held  not  liable  where 
fective  condition  of  the  steps  of  the  cab.  a  boy  thirteen  years  of  age  undertook 
Holmes  v.  Cromwell  &  8.  Lumber  Co.  propria  motu  to  remove  a  tin  cup  from 
(1899)  51  La.  Ann.  352,  25  So.  265.  a  machine  in  which  it  had  stuck,  and 
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ieged  to  have  been  received  while  the  servant  was  engaged  in  work 
undertaken  propria  motu,  or  in  compliance  with  the  unauthorized  re- 
■quest  of  an  employee  of  the  defendant,  the  controlling  question  is 
simply  whether  the  defendant  owed  such  complaint  any  of  those 
duties  imposed  by  the  law  upon  employers  for  the  benefit  of  their 
servants,  and  not  whether  such  complainant  was  a  trespasser,  or  negli- 
gent. In  this  point  of  view  it  is  clear  that  the  fact  of  the  complain- 
ants being  of  immature  age  is  a  wholly  immaterial  element.* 

On  the  other  hand  the  doctrine  applicable  to  young  persons  has 
been  stated  in  the  qualified  form  that  a  minor  volunteer  cannot  re- 
cover from  the  negligence  of  the  defendant's  servants,  where  he  is  of 
sufficient  age  and  capacity  to  know  the  distinction  between  good  and 
evil  in  the  particular  instance,  and  to  protect  himself.^  The  ration- 
ale of  the  doctrine  thus  enunciated  is  that  a  child  without  discretion, 
although  a  trespasser,  occupies  with  relation  to  the  company  a  posi- 
tion similar  to  that  of  an  adult  who  is  not  a  trespasser,  save  that  a 
greater  degree  of  caution  should  be  exercised  as  to  the  former  by  rea- 
son of  his  helplessness.* 


■was  injured  by  the  starting  of  the  ma- 
chine. Gillen  v.  Rowley  (1890)  134 
Pa.  209,  19  Atl.  504. 

An  inexperienced  boy  of  sixteen  who, 
at  the  request  of  a  fellow  workman  not 
authorized  to  call  others  to  his  assist- 
ance, leaves  his  regular  work  of  mark- 
ing, assorting  and  weighing  certain 
bales  of  cotton,  and  undertakes  to  clean 
out  a  gin  stand,  cannot  recover  for  in- 
juries resulting  from  his  hand  being 
taught  in  the  gin  saw.  Werner  v. 
Trautwein  (1901)  25  Tex.  Civ.  App. 
€08,  61  S.  W.  447. 

2  Flower  v.  Pennsylvania  B.  Co. 
(1871)  69  Pa.  210,  8  Am.  Eep.  251. 

The  fact  that  a  volunteer  is  of  ten- 
der years,  while  it  might  be  an  element 
of  knowledge  to  the  defendant  of  the 
peril  of  the  volunteer,  cannot  change  the 
relations  of  the  parties.  Atlanta  &  W. 
P.  R.  Co.  v.  West  (1905)  121  Ga.  641, 
67  L.E.A.  701,  104  Am.  St.  Eep.  179,  49 
S.  E.  711. 

3  Rhodes  V.  Georgia  R.  &  Bkg.  Co. 
<1889)  84  Ga.  320,  20  Am.  St.  Eep. 
362,  10  S.  E.  922. 

A  boy  of  eleven,  who  has  never  had 
any  relation  with  the  owner  or  em- 
ployees of  a  brig,  does  not  become  a 
fellow  servant  of  the  latter  by  grattii- 
tously  attempting  to  release  the  stern 
hawser  in  an  emergency,  at  the  request 


of  the  employees,  while  the  brig  is  being 
towed  out  of  the  harbor.  Geibel  v. 
Elwell  (1897)  19  App.  Div.  285,  46  N. 
Y.  Supp.  76  (no  cases  are  cited,  and  it 
is  not  very  apparent  what  is  the  pre- 
cise rationale  or  scope  of  the  decision). 

In  Wells  V.  Kentucky  Distilleries  & 
Warehouse  Co.  (1911)  144  Ky.  438,  138 
S.  W.  278,  it  was  held  that  the  rule  that 
the  relationship  of  master  and  servant 
does  not  exist  where  the  alleged  servant 
was  engaged  by  one  who  was  not  au- 
thorized by  the  master  to  employ  him 
does  not  apply  in  the  case  of  an  infant 
unable  to  avoid  the  dangers  in  which  he 
was  placed  by  the  employee.  A  similar 
rule  was  applied  in  Hendrickson  v. 
Louisville  &  N.  R.  Co.  (1910)  137  Ky. 
562,  30  L.R.A.(N.S.)  311,  126  S.  W. 
117. 

*  Kentucky  G.  R.  Co.  v.  Gastineau 
(1885)  83  Ky.  119,  disapproving 
Flower  v.  Pennsylvania  R.  Co.  (1877) 
69  Pa.  210,  8  Am.  Rep.  251,  supra. 
The  court  laid  it  down  that  it  was  for 
the  jury  to  say  whether  a  boy  of  about 
fourteen,  killed  while  uncoupling  cars, 
had  discretion  enough  to  appreciate  the 
danger  and  guard  against  it;  and  that 
the  jury  should  have  been  instructed 
that  if,  by  reason  of  his  age,  the  in- 
jured person  lacked  such  discretion  and 
knowledge   of   the    danger,    and   if   the 
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Of  these  two  antagonistic  doctrines  the  former  is  manifestly  the 
more  logical.  The  essential  ground  upon  which  the  inability  of  vol- 
unteers to  recover  really  rests  is  that  no  one  can  be  subjected  to  the 
contractual  obligations  of  a  master  without  his  express  or  implied 
consent.  See  §  1562,  ante.  This  being  the  situation,  it  is  impossi- 
ble to  admit  that  the  capacity  of  a  volunteer  to  understand  the  danger 
of  the  work  undertaken  by  him  can  even  be  a  relevant  or  material 
factor  in  the  inquiry.  Under  certain  circumstances,  no  doubt  a  minor 
volunteer  may  recover,  although  an  adult  would  have  been  without 
a  remedy.  But  it  seems  clear  that  this  differentiated  responsibility 
can  never  be  deduced  from  the  mere  fact  that  the  injured  person  was 
too  young  to  understand  the  risk  to  which  he  was  exposing  himself, 
and  that  it  can  be  predicated  only  upon  some  positive  breach  of  duty, 
as  inferred  from  the  omission  of  the  defendant  to  take  such  precau- 
tions, whether  by  way  of  prevention  or  warning,  as  may  have  been 
obligatory,  in  view  of  his  actual  or  constructive  knowledge  of  the 
likelihood  that  the  minor  would  attempt  to  perform  the  work  in  ques- 
tion. 

company,   by  the  exercise  of   ordinary  to  carry  at  the  request  of  a  brakoman. 

care  by  its  employees,  might  have  be-  The  risk  of  being  injured  by  the  negli- 

come  aware  of  and  prevented  the  ac-  gence  of  the  other  men  engaged  in  the 

cident,   it  was  bound  to  exercise  that  work  is  deemed  to  have  been  within  his 

care  and  guard  against  the  injury.  comprehension.     Cindrmati,  N.  0.  &  T. 

No  recovery  can  be  had  where  a  boy  P.  R.  Co.  v.  Finnell  (1900)  108  Ky.  135, 

of   seventeen  was  killed  owing  to   the  57  LJ!.,A.  266,  55  S.  W.  902. 
fall  of  a  piano  which  he  was  assisting 
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proximate  cause  of  the  injury,  see  §  1603,  post. 
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1569.  [802a]  Introductory.— A  considerable  part  of  the  preceding 
chapters  has  been  devoted  to  an  exposition  of  the  various  aspects  of  the 
question  which  first  presents  itself  for  determination  in  every  case  in 
which  a  servant  is  claiming  compensation  for  an  injury  received  in 
the  course  of  his  employment,  viz.,  whether  the  acts  or  omissions  com- 
plained of  were  such  as  imported  culpable  negligence,  either  on  the 
part  of  the  employer  himself,  or  on  the  part  of  some  agent  for  whose 
defaults  he  is  responsible.*  Under  the  general  principles  of  the  law 
of  negligence,  that  question  receives  an  affirmative  or  a  negative  an- 
swer, according  as  it  is  shown  that,  in  the  given  instance,  the  em- 
ployer did  or  did  not  owe  the  injured  person  a  duty  to  prevent  the 
existence  of  the  conditions,  or  the  occurrence  of  the  event,  to  which  the 
injury  is  alleged  to  be  traceable.* 

In  the  present  chapter  it  is  proposed  to  discuss,  so  far  as  seems  de- 


1  Under  the  maritime  law  the  princi- 
ple that  recovery  is  conditional  upon  its 
being  proved  that  the  injury  resulted 
from  the  negligence  of  the  employer  or 
his  representative  is  subject  to  the  qual- 
ification that,  where  the  action  Is  in 
rem,  the  absence  of  negligence  will  not 
entirely  absolve  the  ship  from  liability. 
Thus,  a  mariner  who  is  injured  in  the 
service  of  a  ship  is  entitled  to  be  cured 
at  the  expense  of  the  ship,  though  no 
one  is  in  fault.  Brown  v.  The  Bradish 
Johnson  (1873)  1  Woods,  301,  Fed.  Cas. 
No.  1,992. 

2  "The  ideas  of  negligence  and  duty 
are  strictly  correlative,  and  there  is  no 
such  thing  as  negligence  in  the  abstract. 
Negligence  is  simply  neglect  of  some 
care  which  we  are  bound  by  law  to  ex- 
ercise towards  somebody.  Thomas  v. 
Quartcrmaine  (1887)  L.  R.  18  Q.  B. 
Div.  685,  per  Bowen,  L.  J. 

"Actionable  negligence  exists  from  an 
omission  to  perform  the  duty  of  observ- 
ing due  care,  according  to  the  circum- 
stances, to  prevent  injury  to'  the  per- 
son or  property  of  one  who  has  a  right 
to  expect  the  duty  will  be  performed." 
Canijf  V.  Blanchard  Nav.  Go.  ( 1887 )  66 
Mich.  638,  11  Am.  St.  Rep.  541,  33  S. 
W.  744. 

Failure  of  a  railroad  company  to  bal- 
last storage  or  switch  tracks  is  not 
negligence  as  respects  a  brakeman  in- 
jured by  having  his  foot  caught  be- 
tween ties  on  such  tracks,  while  attempt- 
ing to  make  a  coupling,  since  railroad 
tracks  are  not  ballasted  for  the  purpose 
of  making  them  safe  for  brakeman  to 


walk  upon,  but  to  make  them  firm  and 
safe  for  the  passage  of  trains.  Firmell 
V.  Delaware,  L.  &  W.  R.  Co.  (1892)  129 
N.  Y.  669,  29  N.  E.  825. 

The  blocking  of  guard  rails  being  in- 
tended only  to  prevent  feet  from  being 
caught,  the  failure  to  block  a  guard  rail 
will  not  render  a  railway  company  lia- 
ble to  a  switchman  who  is  thrown  from 
a  car  and  has  his  arm  caught  and 
crushed  between  the  rail  and  the  guard 
rail.  Rutledge  v.  Missouri  P.  R.  Co. 
(1892)     110    Mo.    312,    19    S.    W.    38. 

A  rule  of  a  railroad  company  that 
wild  trains  must  run  cautiously  around 
curves  and  over  grade  crossings,  looking 
out  for  trackmen,  will  be  regarded  as 
having  been  made  with  reference  to  the 
safety  of  the  train,  and  not  the  track- 
men, where  there  is  evidence  that  track- 
men had  no  other  means  of  protection 
against  wild  trains  except  to  take  care 
of  themselves.  Sullivan  v.  Fitohhurg 
R.  Co.  (1894)  161  Mass.  125,  36  N.  E. 
751. 

A  railroad  company  is  not  liable  for 
the  death  of  an  employee  by  the  derail- 
ing of  cars  through  defects  in  its  track, 
while  he  was  walking  along  the  track 
on  his  way  from  his  employment. 
O'Donnell  v.  Duluth,  8.  8.  d  A.  R.  Co. 
(1891)    89  Mich.  174,  50  N.  W.  801. 

A  master  is  liable  for  injuries  to  a 
servant  in  the  exercise  of  due  care,  from 
the  negligent  and  improper  perform- 
ance of  a  duty  which  he  voluntarily  as- 
sumed, although  he  owed  no  obligation 
to  the  servant  in  respect  thereto  in  the 
first  instance.     Consolidated  Coal  Co.  v. 
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sirable  for  the  purposes  of  this  treatise,  the  second  prerequisite  to 
the  maintenance  of  the  action,  that  is  to  say,  the  establishment  of  the 
proposition  that  the  negligence  proved  was  the  legal  cause  of  the  in- 
jury received.     Not  a  few  of  the  eases  in  which  masters  have  been 


Scheiber  (1897)  167  111.  539,  47  N.  E. 
1052,  affirming  (1896)  65  111.  App.  304. 
A  mere  error  of  judgment  on  the  part 
of  the  master  or  of  an  employee  for 
whose  acts  he  is  responsible  will  not 
create  any  actionable  liability.  Monies 
V.  Delaware  &  H.  Canal  Co.  (1891)  141 
Pa.  632,  21  Atl.  733. 

Still  less  can  he  be  called  to  account 
for  an  occurrence  which  comes  under 
the  description  of  accident  of  casualty. 
Yager  v.   Atlantic,    M.    &    0.    R.    Co. 

(1882)    4    Hughes,    192,    88    Fed.    773 

(part  of  bridge  got  out  of  plumb  and 
fell)  ;     Honncr    v.    Illinois    C.    R.    Co. 

(1854)  15  111.  550  (principle  recognized 
in  discussion  of  sufficiency  of  com- 
plaint) ;  Curtis  v.  Chicago  dc  N.  W.  R. 
Co.    (1897)    95  Wis.  460,  70  N.  W.  665 

(switchman  slipped  or  stumbled  against 
the  arm  of  a  guard  rail  while 
coupling  cars ) ;  Johnson  v.  Galveston,  B. 
&  8.  A.  R.  Co.  (1895)  —  Tex.  Civ. 
App.  — ,  30  S.  W.  95  (employee  fell  off 
an  engine  as  the  result  of  his  mistake 
of  judgment  as  to  the  amount  of  force 
required  to  lift  a  drawbar)  ;  Armour  v. 
Ryan  (1895)  61  111.  App.  315  (servant 
injured  by  striking  his  finger  against 
a  hook,  while  attempting  to  hang  meat 
upon  another  hook)  ;  Buckley  v.  Gut- 
ta  Percha  d  Rubber  Mfg.  Co.  (1889) 
113  N.  Y.  540,  21  N.  E.  717  (master 
not  liable  for  an  injury  to  a  boy  twelve 
years  old,  whose  hand  was  crushed  in 
cogwheels,  not  because  he  did  not  know 
the  cogs  were  dangerous,  but  because  he 
slipped  and  fell  by  a  mere  accident,  and 
instinctively  threw  out  his  hand  to  re- 
cover himself). 

Either  contributory  negligencce  or 
pure  accident  is  the  legal  cause  of  inju- 
ries sustained  by  a  railway  employee 
owing  to  the  fall  of  a  crowbar,  which 
caught  his  foot  and  threw  him  upon  the 
rails  in  front  of  a  moving  hand  car, 
where  it  was  his  duty  to  properly  place 
the  implement  on  the  car.  Freyermuth 
V.  South  Bound  R.  Co.  (1899)'  107  Ga. 
31,  32  S.  E.  668. 

A  shipowner  is  not  liable  to  a  long- 
shoreman precipitated  into  the  water 
while  wheeling  freight  on  board  a  steam- 
ship along  a  platform  shown  to  be  in 


good  order,  where  the  injury  was  occa- 
sioned either  by  a  swell  from  some  pass- 
ing vessel,  or  the  omission  of  the  work- 
men to  change  the  fastenings  as  the 
tide  fell.  Hudson  v.  Ocean  8.  8.  Co. 
(1888)   110  N.  Y.  625,  17  N.  E.  342. 

Prima  facie  a  master  is  not  liable 
for  injuries  caused  to  a  servant  by  the 
unauthorized  acts  of  strangers.  Ben- 
nett V.  Long  Island  B.  Go.  (1897)  21 
App.  Div.  25,  47  N.  Y.  Supp.  258 
(stranger  opened  switch)  ;  Reilly  v. 
Parker  (1895)  11  Misc.  68,  31  N.  Y. 
Supp.  1014  (persons  not  under  master's 
control  carried  a  heavy  beam  across  a 
temporary  structure  and  so  caused  it  to 
fall  on  plaintiff)  ;  Burnes  v.  Kansas 
City,  Ft.  8.  &  M.  R.  Co.  (1895)  129  Mo. 
41,  31  S.  W.  347  (obstruction  placed  on 
walk  by  contractor's  servants)  ;  Gulf,  C. 
&  8.  F.  R.  Co.  V.  Wittig  (1896)  —  Tex. 
Civ.  App.  — ,  35  S.  W.  857  (unauthor- 
ized removal,  by  someone  unknown,  of  a 
flag  placed  to  guard  a  car  on  which  re- 
pairers were  at  work)  ;  Dalton  v.  At- 
lantic, M.  &  0.  R.  Co.  ( 1882 )  4  Hughes, 
180,  Fed.  Cas.  No.  3,550  (brakeman 
swept  off  car  by  wire  stretched  across 
track  by  persons  not  under  the  defend- 
ant's control)  ;  Mire  v.  Ea^t  Louisiana 
R.  Co.  (1890)  42  La.  Ann.  385,  7  So. 
473  (train  derailed  by  plank  laid  across 
track  by  unknown  person). 

In  Gadbois  v.  Chicago,  M.  &  8t.  P.  R. 
Co.  (1888)  75  Iowa,  530,  39  N.  W.  871, 
an  action  for  injuries  received  by  a  car 
repairer  as  a  result  of  a  collision  of 
moving  cars  with  the  one  on  which  he 
was  at  work,  the  court,  while  not  deny- 
ing the  correctness  of  the  general  rule 
laid  down  in  the  above  cases,  held  that 
the  material  question  was  whether  the 
cars  were  moved  in  a  proper  manner 
and  at  a  proper  time;  and  as  the  fact 
that  the  cars  were  started  in  response 
to  a  signal  given  by  a  person  not  in  the 
employ  of  the  company  had  no  legiti- 
mate bearing  upon  that  question,  it  was 
error  to  instruct  the  jury  that  they 
might  consider  evidence  showing  that 
such  a  signal  was  given,  as  explanatory 
of  the  manner  in  which  the  cars  were 
moved. 

Where   the   proximate   cause   of   the 
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sued  by  their  servants,  and  in  which  this  point  has  been  considered, 
are,  in  a  real  and  essential  sense,  illustrative  of  the  scope  of  some  of 
the  characteristic  doctrines  of  the  i-aw  of  employers'  liability.  Other 
cases  of  this  type  do  not,  in  anywise,  involve  those  doctrines.  In  a 
strictly  logical  point  of  view,  perhaps  only  the  former  class  of  de- 
cisions should  be  here  discussed.  But  the  decisions  in  the  latter  class 
are  so  useful  from  the  practitioner's  point  of  view  that  they  cannot 
well  be  passed  over, 

A.  General  peinciples. 

1570.  [803]  Necessity  of  proving  that  the  negligence  alleged  was 
the  cause  of  the  injury. — The  servant  must,  in  the  first  place,  prove 
that  his  injury  was  caused  by  the  alleged  negligence.^    There  can  be 

death  of  a  car  repairer  wa3  the  unau-  A  master  cannot  be  held  liable  for  an 

thorized  removal  by  some  unknown  per-  injury  to  a  servant,  due  to  the  combi- 

son   of  a  red  flag  used  as  a  signal  of  nation  and  co-operation  of  a  number  of 

danger,  the  questions  whether  a  flag  of  causes  for  no  one  of  which  he  is  liable. 

that  color  was  a  sufficient  warning,  or  Greswell   v.    Wilmington   &    N.   R.    Co. 

whether    a    flag    of    some    other    color  (1899)  2  Penn.   (Del.)  210,  43  Atl.  629, 

would  have  been  more  suitable,  are  im-  where  the  wrong  was  caused  partly  by 

material.    Abel  v.  Delaware  &  H.  Canal  the  negligence  of  a  fellow  servant,  and 

Go.    (1890)    31  N.  y.  S.  R.  356,  10  N.  partly  by  conditions  the  risks  of  which 

Y.  Supp.  154   (after  the  retrial  ordered  the  plaintiflF  understood, 

in  1886)    103  N.  Y.  581,  57  Am.  Rep.  A  servant  who  shows  that  his  injury 

773,  9  N.  E.  325.  was  caused  by  the  defective  condition  of 

The  rule  exemplified  in  the  cases  just  a  certain  appliance  is  not  bound  to  show 

cited  is,  of  course,  subject  to  exception  specifically  by  what  particular  defect  it 

in   cases  where  the  master  had  notice,  was  caused.     Mangum  v.  Bullion,  B.  d 

actual  or  constructive,  of  the  dangerous  C.   Min.   Co.    (1897)    15   Utah,   534,   50 

conditions  for  which  he  was  not  orig-  Pac.    834;    Norton    Bros.    v.    Scepurak 

inally  responsible.     See  §  1028,  ante.  (1897)   70  111.  App.  686. 

1  "It  is  necessary  for  the  plaintiff  to  The    plaintiff    must    prove    not    only 

establish,     by    evidence,     circumstances  that   the   defendant's   negligence   might 

from  which   it  may  fairly  be  inferred  have  caused  the  injury,  but  that  it  did 

that  there  is   a  reasonable  probability  cause   it.      Beardsley  v.   Boward   d   B. 

that  the  accident  resulted  from  the  want  American   Mach.   Co.    (1910)    176   Fed. 

of   some  precaution   which   the   defend-  619. 

ants  might  and  ought  to  have  resorted  A  demurrer  should  be  sustained  to  the 

to."    Willes,  J.,  in  Daniel  v.  Metropoli-  evidence  where  it  does  not  appear  that 

tan  R.  Co.    (1868)    L.  R.  3  C.  P.  216,  the  negligence  complained  of  had  any- 

223,  591.  thing  to  do  with  the  injury.     Jackson 

In  an  action  by  an  employee  for  in-  v.    Gulf  Elevator   Go.    (1908)    209  Mo. 

juries  resulting  from  the  alleged  negli-  506,  108  S.  W.  44. 

gence  of  the  master,  the  burden  is  upon  There    is    no    causal    connection    be- 

plaintiff  to  establish  the  causal  connec-  tween  the  master's  negligence  and  the 

tion  between  the  accident  and  the  al-  injury  shown,  where  there  is  no  evidence 

leged  negligence  of  the  master;  but  such  from  which   the   jury  is   authorized  to 

fact    may    be    established    by    circum-  find  that  the  injury  resulted  from  his 

stantial      evidence.        Petroleum     Iron  negligence,    and    not   from    some   other 

Works  Co. -v.  WoMtland  (1911)  28  Okla.  cause   or   causes.      Ooransson  v.   Biter- 

481,    114    Pac.    717    (headnote    by    the  Gonley  Mfg.   Co.    (1905)    186   Mo.   300, 

court) .  85  S.  W.  338.    To  the  same  effect,  Alex- 
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no  recovery  where  the  evidence,  so  far  as  any  certain  deductions  can 
be  drawn  from  it,  tends  to  prove  that  the  accident  was  not  caused  by 

ander  v.  Pennsylvania  Water  Co.  of  the  boiler.  Birmingham  v.  Pettit 
(1902)  201  Pa.  252,  50  Atl.  991;  Winkle  (1892)  21  D.  C.  209. 
V.  George  B.  Peck  Dry  Goods  Co.  (1908)  Where  defendant's  section  foreman  de- 
132  Mo.  App.  656,  112  S.  W.  1026;  clared  that  the  car  by  which  plaintiff 
Hunt  V.  GaltUoell  (1901)  22  Ohio  C.  C.  was  injured  was  unfit  for  use,  and  that 
283,  11  Ohio  C.  D.  562.  previous  to  the  accident  he  had  request- 

Allegations  that  a  master  was  negli-  ed  the  road  master  to  furnish  another, 
gent  in  failing  to  cover  and  keep  in  re-  an  instruction  which  submitted  the  is- 
pair  a  machine  by  which  a  servant's  sue  to  the  jury  whether  or  not  the  car 
injuries  were  inflicted  are  insufficient  left  the  track  because  of  its  defective 
to  justify  recovery,  where  there  is  no  condition  was  not  objectionable  as  not 
averment  or  showing  that  the  injuries  supported  by  the  evidence.  Com-pton  v. 
were  caused  by  such  negligence.  La-  Omaha,  K.  C.  &  E.  B.  Co.  (1899)  82 
fayette  Carpet  Co.  v.   Stafford   (1900)    Mo.  App.  175. 

25  Ind.  App.  187,  57  N.  E.  944.  It    is    error    to    give    an    instruction 

A  petition  in  an  action  to  recover  for  which  contravenes  the  principle  that  the 
an  injury  resulting  from  the  master's  master's  failure  to  report  an  appliance 
negligence  in  employing  an  incompe-  which  he  knew,  or  should  have  known, 
tent  servant  is  fatally  defective,  where  to  be  defective,  and  to  notify  the  serv- 
it  does  not  allege  that  such  servant  was  ant  of  its  condition,  is  not  actionable 
careless  or  unskilful  at  the  time  of  the  negligence,  unless  it  was  the  proximate 
accident,  and  that  the  carelessness  or  cause  of  the  injury  complained  of. 
unskilfulness  caused  the  injury  com-  Boelter  v.  Boss  Lumber  Co.  (1899)  103 
plained  of.  Kersey  v.  Kansas  City,  St.  Wis.  324,  79  N.  W.  243. 
J.  &  O.  B.  B.  Co.  ( 1883 )   79  Mo.  362.  An  instruction  that,  if  an  employee 

A  charge  embodying  the  principle  in  violated  a  rule  of  his  master,  of  which 
the  text  is  proper.  Wright  v.  'New  he  had  knowledge,  and  such  violation 
York  C.  B.  Co.  (1858)  28  Barb.  80,  af-  caused  the  injury,  and  it  was  not  con- 
firmed in  (1862)  25  N.  Y.  562.  tributed  to  by  the  negligence  of  the  de- 
It  is  error  to  give  an  instruction  fendant  in  regard  to  certain  appliances, 
which  permits  the  jury  to  infer  that  the  then  the  employee  could  not  recover, 
defendant  was  liable  if  it  was  guilty  of  was  erroneous,  as  not  allowing  him  to 
any  negligence  whatsoever,  even  though  recover,  though  the  injury  may  have 
the  accident  would  have  occurred  with-  been  contributed  to  by  other  negligence 
out  such  negligence.  Hall  v.  Coopers-  of  defendant.  Texas  £  P.  B.  Co.  v. 
town  &  S.  Valley  B.  Co.  (1888)  49  Hun,  Maupin  (1901)  26  Tex.  Civ.  App.  385, 
373,  3  N.  Y.  Supp.  584.                                   63  S.  W.  346. 

It  is  error  to  charge  in  effect  that,  An  instruction  in  an  action  for  the 
where  an  uninstructed,  inexperienced  death  of  a  railroad  employee  that  if 
employee  is  set  to  work  at  a  dangerous  specified  acts  of  the  conductor  in  charge 
machine  which  he  does  not  understand,  of  the  train  constituted  negligence  the 
and  uses  ordinary  care,  a  recovery  must  jury  should  find  the  company  liable  un- 
foUow.  Craven  v.  Smith  (1894)  89  less  the  deceased  contributed  to  the  in- 
Wis    119    61  N   W   317  •'"''y  '^^  ^'^  °'^"  negligence,  without  re- 

An  instruction  to  the  effect  that  the   ^^^""^  ^^^  negligence  pf  the  conductor 
7         ■  I.J.  u     T.  ij  V  i,i„  „;™„w  „„     to  have  occasioned  the  iniury,  is  revers- 
master  might  be  held  liable  simply  up-   .^j^  ^^^^^  ^    ^  ^  ^'  ^    ^^   ^ 

on  proof  that  he  did  not  use  ordinary  yy^m^^   (1397)   _  Tex.  Civ.  App.  — , 

care  is   erroneous.     Gurnard  v.  Knapp-  39  g   ^   9gy_ 

Stout  &  Co.  Co.  (1895)  90  Wis.  123,  48  \ri  Fordyce  v.  Yarborough    (1892)    1 

Am.  St.  Rep.  901,  62  N.  W.  625.  Tex.   Civ.   App.   260,   21   S.   W.   421,   a 

It  is  proper  to  refuse  a  charge  to  the  charge  was  disapproved  which  failed  to 

effect  that  the  mere  fact  that  an  em-  indicate  that  the  liability  of  a  railway 

ployer  engaged   an  unlicensed  engineer  company  for  its  negligent  omission  to 

to  manage  a  steam  boiler,  in  violation  inform  its  servants  of  extra  hazards  to 

of   law,   will  render  him  liable  to  an-  arise  from  the  use  of  a  car  of  an  un- 

other  employee  injured  by  the  explosion  usual  and  more  than  ordinarily  danger- 
M.  &  S.  Vol.  IV.— 297. 
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the  defect  complained  of.^    The  nonexistence  of  a  legal  connection  be- 
tween the  negligence  and  the  injury  is  predicable  whenever,  for  aught 

0U8   construction   depended  on  whether  Cooh    (1903)    24  Ky.  L.  Rep.  2152,   VS^ 

the  injury  was  caused  by  that  omission.  S.  W.  765,  rehearing  denied  in  25  Ky. 

It  is  error  to  instruct  the  jury  that  L.  Rep.   356,  75  S.  W.  218;   Barris  v. 

they  should  find  for  the  plaintiff  if  he  Consolidation  Coal  Co.   (1909)    111  Md. 

was    not   provided   with   proper    imple-  209,   73   Atl.   805;     Furher    v.    Kansas 

ments,  and  did  not  understand  the  dan-  City  Bolt  &   'Nut   Co.    (1904)    185  Mo. 

ger    of    working    with    the    implements  301,  84  S.  W.  890;  Fuhoider  v.  Trenton 

furnished.     Hillsloro  Oil  Co.  v.  White  Gaslight  &  P.  Co.   (1909)   216  Mo.  582, 

(1897)  —  Tex.  Civ.  App.  — ,  41  S.  W.  116  S.  W.  508;   Coin  v.  John  S.  Talge 

874.  Lounge   Co.    (1909)    222    Mo.    488,    25 

Where  two  causes  of  an    injury    are  L.R.A.(N.S.)  1179,  121  S.  W.  1,  17  Ann. 

assigned,  it  is  error  to  give  an  instruc-  Cas.  888;   Cothron  v.   Cudahy  Packing 

tion   from  which  the  jury    mav    infer  Co.    (1903)   98  Mo.  App.  343,  73  S.  W. 

that  the  defendant   is  not  liable,   if  it  279;   Browning  y.   Chicago,  R.  I.  &  P. 

is   proved   that  the  plaintiff    had    full  B.    Co.    (1904)    106   Mo.  App.   729,    80i 

knowledge     of     the    conditions    which  S.  W.  591;  Forquer  v.  Slater  Brick  Co. 

constituted      one      of      those      causes.  (1908)    37   Mont.   426,     97     Pac.     843; 

Galveston,  H.  &  S.  A.  B.  Co.  v.  Croskell  Cummings  v.  Reins  Copper  Co.    (1910) 

(1894)   6  Tex.  Civ.  App.  160,  25  S.  W.  40  Mont.  599,  107  Pac.  904;   Reynolds- 

486.  v.   Burgess   Sulphite  Fibre   Go.    (1904) 

A  special  verdict  which  fails  to  show  73  N.  H.  126,  59  Atl.  615;   Gaudette  v. 

that  the  injury  was  caused  by  some  act  Boston  &  M.  R.   Co.    (1906)    74  N.   H. 

or  omission  in  respect  to  which  negli-  597,   64   Atl.   667;    Stenger    v.    Buffalo 

gence  was   imputable  to  the  defendant  Union  Furnace  Co.  (1904)  98  App.  Div. 

will  not  support    a    judgment  for  the  361,  90  N.  Y.  Supp.  222;  Nelson  v.  New 

plaintiff.      PMlUps   v.   Romona    OoUtio  York    (1905)    101  App.  Div.   18,  91  N. 

Stone  Co.   (1898)   19  Ind.  App.  341,  49  Y.  Sut^t^.  763 ;  Burnos  v.  America/n,  Sugar 

N.  E.  467.  Ref.  Co.   (1905)    107  App.  Div.  286,  94 

The  defective  lighting  of  the  place  of  N.  Y.  Supp.  1104;  McDonnell  v.  Metro- 
work  cannot  be  considered  as  the  cause  politan  Bridge  d  Constr.  Co.  (1909) 
of  an  injury  due  to  a  nail  which  was  131  App.  Div.  301,  115  N.  Y.  Supp. 
being  driven,  flying  and  striking  the  865 ;  Sibiert  v.  Scotlamd  Cotton  Mills 
servant  in  the  eye,  where  it  appears  (1907)  145  N.  C.  308,  59  S.  E,  79; 
that  he  struck  the  nail  a  square  blow.  Robinson  v.  Taku  Fishing  Co.  (1903) 
Anderson  v.  Porrester-N ace  Boon  Co.  42  Or.  537,  71  Pac.  790;  English  v. 
( 1893 )   103  Mo.  App.  382,  77  S.  W.  486.  International  &  G.  N.  B.  Go.  ( 1907 )  44 

The  absence  of  a  signal  light  upon  a  Tex.  Civ.  App.  467,  98  S.  W.  913;  Han- 

switch   which  was   open,   thereby   cans-  sen  v.   Seattle  Lumber   Co.    (1903)    31 

ing  a  collision,  cannot  be  considered  as  Wash.  604,  72  Pac.  457;  Sipes  v.  Puget 

the  cause  of  the  accident,  where,  under  Sound  Electric  B.  Co.   (1909)  54  Wash, 

the  rules  of  the  company,  the  absence  47,  102  Pac.  1057. 

of  the  light  was  to  be  considered  as  a  ^  Cahill  v.  Hilton    (1887)    106  N.  Y. 

stop  signal.     Missouri,  K.  &  T.  R.  Go.  512,  13  N.  E.  339.     See  also  Briggs  v. 

V.  Collier   (1907)    88  C.  C.  A.  127,  157  Chicago  &  N.  W.  R.  Co.    (1903)    60  C. 

Fed.  347.  C.  A.  513,  125  Fed.  745;  Ray  v.  Vicks- 

Other   cases   holding  that  the   negli-  burg,   S.   &  P.  R.   Go.    (1904)    113  La. 

gence  of  the  master  must  be  shown  to  502,     37     So.     43;     Fay    v.     Wilmajrth 

be  the  cause  of  the  injury  are:     Hug-  (1903)    183  Mass.  71,  66    N.    E.    410; 

gins  X.  Southern  B.  Co.  (1906)  148  Ala.  McGahan    v.     St.     Louis     Transit     Co. 

153,  41  So.  856;  Marshall  v.  St.  Louis,  (1907)    201   Mo.   500,   100   S.  W.   601; 

/.  M.  &  8.  B.  Co.   (1906)   78  Ark.  213,  Shohoney  v.  Quincy,  0.  <£  K.  C.  B.  Co- 

115  Am.  St.  Rep.  27,  94  S.  W.  56,  8  Ann.  (1909)    223  Mo.  649,  122  S.  W.  1025; 

Cas.    420;    Atoka   Coal   &   Min.   Co.   v.  Ladiew  v.  Sherwood  Metal  Working  Go. 

Miller   (1907)   7  Ind.  Terr.  104,  104  S.  (1908)    125    App.   Div.   65,    109   N.   Y. 

W.  555;  Hurt  v.  Louisville  &  N.  R.  Go.  Supp.  477;  Wood  v.  Central  New  Eng- 

(1903)    116   Ky.    545,    76   S.   W.   502;  land  B.  Co.    (1908)   127  App.  Div.  127, 

Cincimiati,    N.    0.    &    T.  P.  B.  Co.  v.  Ill  N.  Y.  Supp.  91;  Ferrari  v.  Beaver 
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tliat  appears,  the  accident  might  have  happened  even  if  the  defects  in 
question  had  not  existed,  or  if  the  precautions  which  were  omitted  had 
been  taken.'  The  master  cannot  be  held  liable  if  his  negligence  was 
merely  a  condition,  as  opposed  to  the  efficient  cause  of  the  injury.* 


Bill  Coal  Co.  (1909)  54  Or.  210,  94 
Pao.  181,  95  Pac.  498,  102  Pac.  175, 
1016 ;  Fullmer  v.  New  York  G.  &  H.  R. 
R.  Go.  (1904)  208  Pa.  598,  57  Atl. 
1062;  Brasios  Oil  &  Light  Co.  v.  Cra/w- 
ford  (1909)  —  Tex.  Civ.  App.  — ,  122 
S.  W.  916. 

That  an  elevator  brake  was  defective 
is  not  the  cause  of  injuries  due  to  the 
fall  of  the  elevator,  where  no  effort  was 
made  to  set  the  brake.  Winkle  v. 
George  B.  Peck  Dry  Goods  Co.  (1908) 
132  Mo.  App.  656,  112  S.  W.  1026. 

3  "The  question  is,  Was  it  eoMsa  sine 
qua  non — a  cause  which,  had  it  not  ex- 
isted, the  injury  would  not  have  taken 
place?"  Hayes  v.  Michigan  C.  R.  Co. 
(1884)  111  U.  S.  228,  241,  28  L.  ed. 
410,  415,  4  Sup.  Ct.  Kep.  369. 

A  servant  who  seeks  to  recover  on  the 
ground  that  his  injury  was  due  to  the 
careless  driving  of  his  master  must 
show  that  the  accident  would  not  have 
happened  but  for  some  incident  direct- 
ly traceable  to  that  cause.  Moffatt  v. 
Bateman  (1869)  L.  R.  3  P.  C.  115,  22 
L.  T.  N.  S.  140,  6  Moore  P.  0.  C.  N.  S. 
369. 

A  defective  brake  on  a  street  car  is 
not  the  proximate  cause  of  injuries  to 
a  motorman,  due  to  a  horse  running 
into  it,  where  it  does  not  appear  that 
had  the  brake  been  sound,  the  accident 
would  not  have  occurred.  Layton  v. 
Union  Traction  Co.  (1910)  227  Pa. 
312,  76  Atl.  18. 

The  failure  of  a  mine  owner  to  keep 
an  electric  signal  bell  in  order  cannot 
be  considered  the  cause  of  an  accident, 
where  the  party  to  be  warned  had  in- 
stant notice  of  the  danger  by  other 
means.  Elkton  Consol.  Min.  &  Mill.  Co. 
v.  Sullivcm  (1907)  41  Colo.  241,  92  Pac. 
679. 

Failure  to  give  warning  of  a  burning 
bridge  is  not  the  proximate  cause  of 
injury  to  trainmen  on  a,  train  which 
fell  through  the  bridge,  where  both  en- 
gineer and  fireman  knew  without  the 
warning,  that  the  bridge  was  burning, 
but  continued  to  run  the  engine  onto 
the  bridge.  Kath  v.  Wisconsin  C.  R. 
Co.  (1904)  121  Wis.  503,  99  N.  W.  217. 

A   finding   that  the   injury   was   the 


result  of  the  negligence  of  the  plain- 
tiff in  attempting  to  board  a,  train  un- 
der the  circumstances  necessarily  finds 
that  the  failure  to  equip  the  cars  in 
said  train  with  hand  holds  was  not  the 
proximate  cause  of  the  injury.  Curtis 
v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
(1909)    240  111.  218,  83  N.  B.  548. 

See  Walker  v.  Louis  Werner  Sawmill 
Co.  (1905)  76  Ark.  436,  88  S.  W.  988 
(headlight,  if  burning,  would  not  have 
lighted  the  dangerous  place) ;  Young  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  (1910)  227 
Mo.  307,  127  S.  W.  19  (whistle,  if 
sounded,  would  not  have  avoided  the 
accident)  ;  Bulger  v.  Brooklyn  Heights 
R.  Go.  (1906)  115  App.  Div.  670,  101 
N.  Y.  Supp.  207  (employee  could  not 
have  avoided  injury,  even  if  he  had 
been  informed  of  certain  dangerous  con- 
ditions) ;  Van  Alstine  v.  Standard 
Light,  Heat  &  P.  Go.  (1906)  116  App. 
Div.  100,  101  N.  Y.  Supp.  696  (rule  if 
promulgated  would  not  have  avoided 
accident  caused  by  mistake  in  under- 
standing message  as  to  turning  off  cur- 
rent) ;  Merrigam  v.  Evans  (1908)  221 
Pa.  1,  69  Atl.  1113  (derailing  device, 
if  adjusted,  would  not  have  prevented 
accident). 

4  The  violation  of  a  borough  ordi- 
nance regulating  the  speed  of  electric 
cars  is  not  the  legal  cause  of  an  injury 
to  a  motorman,  immediately  caused  by 
a,  tree  falling  upon  the  car  as  it  passed 
under  it,  although  but  for  such  viola- 
tion, the  car  would  have  been  at  an- 
other point.  Berry  v.  Sugar  Notch 
(1899)  191  Pa.  345,  43  Atl.  240.  The 
court  said:  "That  his  speed  brought 
him  to  the  place  of  the  accident,  at  the 
moment  of  the  accident,  was  the  merest 
chance,  and  a  thing  which  no  foresight 
could  have  predicted.  The  same  thing 
might  as  readily  have  happened  to  a 
car  running  slowly,  or  it  might  have 
been  that  a  high  speed  alone  would 
have  carried  him  beyond  the  tree  to  a 
place  of  safety." 

In  Hope  V.  Fall  Brook  Coal  Co. 
(1886)  3  App.  Div.  70,  38  N.  Y.  Supp. 
1040,  the  plaintiff's  contention  was  that 
the  track  where  he  was  coupling  cars 
was  rendered  dangerous  "upon  the  in- 
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In  the  note  below  are  collected  a  number  of  cases  showing  the  man- 
ner in  which  these  general  principles  have  been  applied,  either  to  the 
advantage,  or  to  the  disadvantage,  of  the  servant.  For  other  cases, 
see  the  following  sections.^ 


stant"  by  an  unusually  thick  cloud  of 
steam  from  a  defective  valve,  and  that 
this  vapor  from  the  defective  valve  was 
of  such  density,  irrespective  of  the  va- 
por from  the  relief  valve,  as  to  greatly 
impair  his  vision,  and  the  jury,  accept- 
ing this  explanation,  had  then  drawn 
the  conclusion  that  the  vapor  was  the 
immediate  or  proximate  cause  of  the 
plaintiff  getting  his  hand  between  the 
buffers.  The  court  however,  said:  "This 
vapor  was  not  the  cause  of  the  acci- 
dent, but  was  a  condition  under  which 
it  occurred,  and  that  condition  was 
wholly  unexpected  and  not  likely  to  be 
foreseen;"  also  that  "the  discharge  of 
steam  is  a  usual  or  necessary  concomi- 
tant of  the  use  of  the  engine;  and  a 
switchman  must  be  expected  to  be  en- 
veloped in  more  or  less  steam,  irrespec- 
tive of  any  defect  in  the  valves." 

In  a  case  where  a  railway  servant, 
after  unsuccessfully  attempting  to  un- 
couple two  cars  by  means  of  a  lever 
which  was  out  of  order,  tried  to  draw 
the  coupling  pin  with  his  hand,  and 
while  walking  between  the  moving  cars 
caught  his  foot  between  the  rail  and  an 
unblocked  guard  rail,  an  instruction 
submitting  to  the  jury  the  question 
whether  the  defendant  was  negligent  in 
leaving  the  space  open  and  unblocked, 
and  of  such  a  width  that  an  employee's 
foot  might  be  caught  and  held  by  it 
long  enough  to  sustain  injury  from  a 
train  in  motion,  was  held  not  to  be 
objectionable  as  omitting  to  mention 
defendant's  negligence  with  regard  to 
the  lever.  Under  the  circumstances 
that  negligence  was  merely  incidental 
to  and  not  the  proximate  cause  of,  the 
injury.  Tratt  v.  Chicago,  R.  I.  &  P.  R. 
Go.  (1901)  115  Iowa,  80,  86  N.  W.  33, 
87  N.  W.  722. 

Many  other  cases  illustrating  this 
phase  of  the  subject  are  cited  in  the 
next  note. 

6  (a)  Breach  of  statutes  aiid  ordinan- 
ces.— On  the  ground  that  there  was  no 
evidence  to  connect  the  injury  with  the 
defendant's  disregard  of  statutory  duty, 
the  action  has  been  held  not  maintain- 
able in  cases  where  the  statute  violated 
was  one  which  prohibited  the  employ- 


ment of  children  under  a  certain  age. 
Kutchera  v.  Goodwillie  ( 1895 )  93  Wis. 
448,  67  N.  W.  729;  White  v.  Witteman 
Lithographic  Co.  (1890)  58  Hun,  381, 
12  N.  Y.  Supp.  188;  Evans  v.  American 
Iron  &  Tube  Go.  (1890)  42  Fed.  519; 
Belles  V.  Jackson  (1892)  4  Pa.  Dist.  R. 
194. 

And  in  a  case  where  the  plaintiff 
relied  on  the  Pennsylvania  act  of  1885 
(Pub.  Laws,  217,  §§  15,  17),  rendering 
mining  companies  liable  for  employing 
a  mining  boss  who  had  no  certificate  of 
competency.  Christener  v.  Cumberland 
&  E.  L.  Coal  Co.  (1892)  146  Pa.  67,  23 
Atl.  221. 

And  in  a  case  where  machinery  was 
not  fenced,  in  compliance  with  the  pro- 
visions of  a  factory  act.  Tooke  v.  Berg- 
eron  (1897)    27  Can.  S.  C.  567. 

And  in  a  case  where  a  guard  rail  had 
not  been  blocked  and  filled,  as  required 
by  statute.  Atkyn  v.  Wabash  R.  Co. 
(1889)   41  Fed.  193. 

And  in  a  case  where  the  mine  owner 
failed  to  keep  an  ambulance  at  the 
mine,  as  required  by  statute.  Davis  v. 
Pennsylvania  Coal  Co.  (1904)  209  Pa. 
153,  58  Atl.  271. 

And  in  a  case  where  a  train  was-  not 
equipped  with  air  brakes,  as  required 
by  statute.  Lyon  v.  Charleston  &  W.  C. 
R.  Co.  (1906)  —  S.  C.  — ,  56  8.  E. 
18. 

An  employer  is  not  rendered  liable 
for  injuries  to  an  employee  under  six- 
teen, from  a  properly  guarded  buzz  saw, 
by  failure  to  observe  the  New  York 
statute  (Laws  1886,  chap.  409),  requir- 
ing notice  of  the  hours  of  labor  required 
from  employees  under  sixteen  to  be 
posted,  with  a  list  of  such  children,  and 
affidavits  as  to  their  ages  and  dates  of 
birth  to  be  kept,  and  prohibiting  the 
employment  of  children  unable  to  read 
or  write.  Stephen  v.  Stevens  (1893)  49 
N.  Y.  S.  R.  850,  21  N.  Y.  Supp.  721. 

The  failure  of  a  contractor  to  com- 
ply with  N.  Y.  Laws  1897,  chap.  415, 
§  20,  requiring  contractors  in  construct- 
ing a  building,  the  plans  and  specifica- 
tions of  which  require  the  floors  to  be 
arched  between  the  beams,  to  complete 
the  flooring  as  the  building  progresses. 
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is  not  such  negligence  as  will  render 
him  liable  for  an  injury  to  an  employee 
by  a  falling  scaffold,  where  the  open 
floors  did  not  contribute  to  the  injury. 
Stewart  v.  Ferguson  (1898)  34  App. 
Div.  515,  54  N.  Y.  Supp.  615. 

A  recovery  cannot  be  had  for  the 
death  of  plaintiff's  intestate,  killed  in 
a  mine  by  the  fall  of  a  clod  of  dirt,  on 
the  ground  that  the  defendant  wilfully 
failed  to  examine  the  mine  as  required 
by  111.  Eev.  Stat.  chap.  93,  §  14,  before 
the  men  began  work,  when  a  subsequent 
examination  was  made  in  good  faith, 
prior  to  the  accident,  and  its  cause  not 
discovered.  Missouri  &  I.  Goal  Go.  v. 
Schwalb   (1898)    77  111.  App.  593. 

Under  the  act  of  July  1,  1872,  provid- 
ing for  liability  for  wilful  failure  to 
provide  two  outlets  to  mines  where 
more  than  fifteen  miners  are  employed, 
the  company  is  liable  where  the  second 
shaft  is  not  provided,  and  at  an  alarm 
of  fire  a  miner  fell  down  a  shaft,  in  the 
effort  to  escape,  for  fear  his  outlet 
would  be  cut  off,  although  if  he  had 
remained  at  his  post  there  would  have 
been  no  danger.  Wesley  Gity  Goal  Co. 
V.  Eealer  (1876)  84  111.  126. 

In  Middendorf  v.  Sohulee  (1902)  105 
111.  App.  221,  it  was  held  that  the  mas- 
ter was  not  liable  for  injuries  caused 
by  the  moving  of  an  elevator  on  the 
outside  simply  because  he  had  not  com- 
plied with  an  ordinance  requiring  the 
elevator  to  be  equipped  with  doors, 
when  such  doors  would  not  have  pre- 
vented the  moving  of  the  elevator. 

Evidence  that  at  the  place  where  gas 
exploded  the  miners  had  worked  some 
two  or  three  hours,  with  an  open  lamp, 
before  the  accident  occurred,  shows  that 
the  failure  to  examine  the  place  with  a 
safety  lamp  in  the  morning,  as  required 
by  statute,  in  no  manner  contributed  to 
the  accident.  Goal  Run  Goal  Go.  v. 
Jones  (1886)  127  111.  379,  8  N.  E.  865, 
20  N.  E.  89. 

A  requested  instruction  which  in  ef- 
fect holds,  as  matter  of  law,  that  there 
was  no  causal  connection  between  the 
accident  to  plaintiff  and  the  omission 
of  the  defendant  to  provide  automatic 
doors  at  an  elevator  well,  as  required 
by  N.  y.  Laws  1887,  chap.  462,  §  8,  is 
properly  refused  where  there  is  a  theory 
having  some  support  in  the  evidence, 
which  embraces  such  a  causal  connec- 
tion. Simmons  v.  Peters  (1897)  20 
App.  Div.  251,  46  N.  Y.  Supp.  800. 

Evidence  that  an  employee  was  found 


dead  near  unguarded  wheels  driven  with 
great  rapidity  is  sufficient  to  go  to  the 
jury  on  the  question  of  the  negligence 
of  the  employer  in  failing  to  guard  the 
wheels,  in  accordance  with  the  statute, 
although  there  is  evidence  that  such  em- 
ployee had  previously  crossed  the  trench 
in  which  the  wlieels  were  situated  on 
planks  placed  over  it,  had  been  cau- 
tioned not  to  do  so,  and  that  the  planks 
were  there  at  the  time  of  the  accident. 
Kermn  v.  Canadian  Coloured  Cotton 
MiUs  Co.  (1896)  28  Ont.  Rep.  73,  af- 
firmed in   (1898)  25  Ont.  App.  Eep.  36. 

The  proximate  cause  of  an  injury  to 
a  child  employed  under  the  statutory 
age  to  work  on  a  mangle  is  the  unlaw- 
ful employment,  although  she  was  in- 
jured by  a  part  of  the  mangle  at  which 
she  was  not  expected  to  work.  Gas- 
person  V.  Michaels  (1911)  142  Ky.  314, 
134  S.  W.  200.  To  the  same  effect. 
Sterling  v.  Union  Carbide  Co.  (1905) 
142  Mich.   284,   105  N.  W.  755. 

Where  the  employment  of  a  person 
under  sixteen  years  of  age  is  unlawful 
because  his  occupation  exposes  him  to 
danger,  and  in  the  course  of  his  work 
he  is  injured  in  consequence  of  such 
exposure,  the  violation  of  the'  law  is 
the  proximate  cause  of  the  injury. 
Casteel  v.  Pittsburg  Vitrified  Paving  & 
Bldg.  Brick  Go.  (1910)  83  Kan.  533, 
112  Pac.  145. 

A  violation  of  the  statute  inhibiting , 
the  employment  of  boys  under  fourteen 
years  of  age  in  coal  mines  constitutes 
actionable  negligence  whenever  that  vio- 
lation is  the  natural  and  proximate 
cause  of  an  injury.  liJorman  v.  Yirgin- 
ia-Pocahontas  Goal  Co.  (1910)  68  W. 
Va.  405,  31  L.R.A.(N.S.)  504,  69  S.  E. 
857. 

See  also  note  4,  supra. 

(b)  Defective  condition  or  arrange- 
ment of  inorganic  instrumentalities.— 
The  want  of  a  "telltale"  to  warn  train 
hands  of  the  proximity  of  a  low  over- 
head bridge  is  not  the  cause  of  an  in- 
jury received  by  a  brakeman  who  is 
struck  by  the  bridge,  after  climbing  on 
to  the  car  at  a  place  which  would  have 
been  between  the  bridge  and  the  "tell- 
tale," if  there  had  been  a  telltale.  Al- 
len v.  Boston  &  M.  R.  Go.  (1898)  69  N. 
H.  271,  39  Atl.  978. 

The  fact  that  a  switch  engine  leaked 
steam  so  badly  as  to  prevent  the  en- 
gineer from  seeing  a  signal  to  stop 
made  by  a  switchman,  who  had  caught 
his  foot  in  a  frog,  and  who  was  run 
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over  and  injured,  cannot  be  found  to  be 
the  proximate  cause  of  the  injury,  if  it 
appears  that  the  cars  were  so  close  to 
the  man  when  the  signal  was  given 
that  they  could  not  have  been  stopped 
in  time  to  prevent  it,  even  if  the  signal 
had  been  seen  and  obeyed.  Hunt  v. 
Kane  (1900)  40  C.  C.  A.  372,  100  Fed. 
256. 

A  brakeman  injured  by  reason  of  his 
foot  becoming  caught  in  a  frog,  while 
moving  along  with  the  train,  attempting 
to  couple  cars,  cannot  recover  on  the 
ground  that  the  drawheads  of  the  cars 
were  not  perfectly  matched  and  did  not 
couple  readily,  since  that  was  not  the 
proximate  cause  of  the  injury.  Wil- 
liams V.  Central  R.  Co.  (1876)  43  Iowa, 
396. 

The  different  heights  of  couplings  is 
not  the  cause  of  the  crushing  of  plain- 
tiff's hand,  where  it  would  have  been 
crushed,  even  if  the  couplings  had  been 
exactly  opposite  each  other.  Kruse  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1892)  82 
Wis.  568,  52  N.  W.  755.  To  the  same 
effect,  Frounfelker  v.  Delodoare,  L.  &  W. 
R.  Co.  (1902)  74  App.  Div.  224,  77  N. 
y,  Supp.  470. 

r  The  failure  of  a  railroad  company  to 
furnish  an  employee  with  a  coupling 
stick  does  not  make  it  liable  to  him 
for  injuries  in  attempting  to  draw  a  pin 
from  a  coupling,  for  which  purpose  the 
..stick  could  not  have  been  used.  Welch 
V.  Tfew  York  C.  &  B.  R.  R.  Co.  (1892) 
43  N.  Y.  S.  R.  958,  17  N.  Y.  Supp.  342. 

That  the  drawheads  of  two  cars 
which  a  brakeman  is  trying  to  couple 
do  not  meet  on  the  same  level  does  not 
render  the  company  liable  for  an  in- 
jury to  the  brakeman  caused  by  the 
drawheads  striking  against  each  other, 
and  not  by  their  passing  one  over  the 
other.  Edall  v.  "New  England  R.  Co. 
(1897)  18  App.  Div.  216,  45  N.  Y. 
Supp.   959. 

In  an  action  to  recover  for  the  death 
of  a  fireman,  caused  by  the  tender's 
leaving  the  track  at  a  certain  place,  but 
not  through  the  spreading  of  the  rails, 
it  is  immaterial  whether  the  rails  were 
properly  spiked  at  other  places,  or  at 
that  place,  since  the  object  of  spiking  is 
to  prevent  the  tracks  from  spreading. 
Kuhns  V.  Wisconsin,  I.  d  N.  R.  Co. 
(1887)   70  Iowa,  561,  31  N.  W.  868. 

The  fact  that  a  red  lantern  to  be  used 
in  signaling  trains  in  case  of  danger 
was  not  furnished  a  section  hand  who 
was  sent  to  watch  a  cut  and  was  run 


over  by  a  train  is  immaterial  in  an  ac- 
tion brought  against  the  railroad  com- 
pany for  his  death,  where  the  evidence 
does  not  show  that  any  occasion  existed 
for  the  use  of  a  red  light,  or  that  the 
injury  was  received  while  the  decedent 
was  endeavoring  to  signal  the  train. 
Wadlington  v.  Newport  News  &  M.  Val- 
ley R.  Co.  (1892)  14  Ky.  L.  Rep.  559, 
20  S.  W.  783. 

Where  a  brakeman's  clothes  caught 
on  a  switch  handle  and  threw  him  un- 
der a  car,  as  he  was  attempting  to 
board  the  caboose  after  having  thrown 
a  switch,  but  the  switch,  as  constructed, 
had  been  used  five  years  without  previ- 
ous accident,  the  natural  inference  from 
all  the  proof  was  that  the  accident  was 
the  result  of  a  misstep,  and  not  liable 
to  occur  again.  Bvvins  v.  Georgia  P. 
R.  Co.    (1892)    96  Ala.  325,  11  So.  68. 

In  Snow  V.  Crow's  Nest  Pass  Coal  Co. 
(1907)  13  B.  C.  145,  it  was  held  that 
whether  the  defendant  should  have  an- 
ticipated that  workmen  on  a  track 
were  in  danger  from  unguarded  cog 
wheels  9  or  10  feet  distant  was  a  ques- 
tion  for  the  jury. 

Failure  to  provide  a,  sufficient  plat- 
form for  plaintiff  to  stand  on  would  not 
impute  negligence  to  defendant,  where 
the  evidence  failed  to  show  that  the 
width  of  the  platform  aided  in  produc- 
ing the  injury.  Youngbluth  v.  Ste- 
phens (1899)  104  Wis.  343,  80  N.  W. 
443. 

The  failure  to  provide  a  safety  valve 
and  steam  gauge  is  not  the  cause  of  an 
explosion,  where  there  is  no  evidence  to 
show  that,  under  the  circumstances, 
these  appliances  would  have  prevented 
the  accident.  Green  v.  Latorence  Ce- 
ment Go.  (1901)  57  App.  Div.  284,  68 
N.  Y.  Supp.  7. 

The  failure  of  an  employer  to  fur- 
nish additional  live  rollers  upon  the 
bench  of  a  slab  saw,  as  promised,  does 
not  render  him  liable  for  an  injury  sus- 
tained by  a  workman,  who,  while  trying 
to  dislodge  with  a  hook  a  slab  too  short 
to  go  over  the  rollers,  stepped  back  into 
the  saw  slit  when  the  hook  gave  way. 
Olson  V.  Doherty  Lumber  Co.  (1899) 
102  Wis.  264,  78  N.  W.  572.  The  court 
said  that  the  additional  rollers  would 
have  moved  timbers  further  down  the 
roller  bench,  but  would  not  have  obviat- 
ed the  danger  of  a  blockade's  being 
formed,  as  the  one  in  question  was 
formed. 

The  failure  of  the  master  to  supply 
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an  apparatus  for  stopping  a  machine,  in 
order  to  prevent  hia  servant's  hands 
from  being  drawn  between  moving  roll- 
ers, will  not  render  him  liable  for  an 
injury  received  in  this  way,  where  tlie 
time  occupied  in  the  consummation  of 
the  injury  is  so  short  that  if  such  an 
apparatus  had  been  supplied,  there 
would  have  been  no  opportunity  to  use 
it.  Gordon  v.  Reynolds'  Card  Mfg.  Co, 
(1888)    47  Hun,  278. 

A  verdict  in  favor  of  a  workman 
v?hose  hand  was  caught  in  a  running 
belt  on  which  he  was  applying  pres- 
sure with  an  iron  rod  is  not  justified, 
on  the  theory  that  the  belt  was  loose 
and  he  was  required  to  expose  himself  to 
danger,  where  his  act  was  not  necessary 
to  the  operation  of  the  machine,  and  the 
proximate  cause  of  the  injury  was  the 
striking  of  the  rod  from  his  hand  by 
something  on  the  surface  of  the  belt, 
and  not  its  looseness.  Phillips  v.  Ro- 
mona  Oolitic  Stone  Co.  (1898)  19  Ind. 
App.  341,  49  N.  E.  467. 

The  fact  that  a  ladder  had  no  hooks 
or  grapplings  on  the  top  or  spikes  on 
the  bottom  will  not  make  an  employer 
liable  for  injury  to  an  employee  by  the 
slipping  of  the  ladder  and  its  catching 
into  a  pulley  and  throwing  him  upon  a 
belt,  from  which  he  struck  upon  the 
knives  of  a  machine,  while  he  was  un- 
dertaking to  place  a  belt  upon  a  pulley, 
and  the  work  required  such  a  strain 
upon  the  ladder  as  to  move  it.  Young 
v.  Burlington  Wire  Mattress  Co.  (1890) 
79  Iowa,  415,  44  N.  W.  693.  The 
court  said:  "It  does  not  appear 
that  the  structure  of  the  ladder  caused 
plaintiff  to  fall,  but,  rather,  that  the 
work  he  was  doing  required  such  a 
strain  upon  the  ladder  as  to  cause  it  to 
move,  which  threw  defendant  upon  a 
belt.  The  fact  that  the  accident  re- 
sulted while  plaintiff  was  using  the  lad- 
der, and  the  form  of  its  structure,  do 
not  authorize  the  conclusion  that  it 
was  negligence  in  defendant  to  furnish 
the  ladder  for  the  plaintiff's  use.  There 
is  no  ground  for  the  conclusion  that, 
if  the  ladder  had  been  differently  con- 
structed, the  accident  would  not  have 
happened." 

In  Killman  v.  Rolert  Palmer  &  Son 
Shipbuilding  &  U.  R.  Co.  (1900)  42  C. 
C.  A.  281,  102  Fed.  224,  recovery  was 
denied  on  the  ground  that  the  only  de- 
fect in  an  eye-bolt  of  which  the  master 
had  notice  had  no  causal  relation  to  the 
injury. 

In  The  Earry  Buschman   (1888)    33 


Fed.  558,  the  slackness  of  the  rudder 
ropes  was  held  not  to  have  been  the 
cause  of  a  seaman's  being  thrown  over 
the  wheel  when  a  heavy  sea  struck  the 
rudder. 

See  also  Western  <f  A.  R.  Co.  v.  Ess- 
linger  (1895)  95  Ga.  734,  22  S.  E.  580 
(defects  in  plank  crossing  immaterial, 
where  the  employee  did  not  lose  his 
footing  at  the  place  where  it  was  de- 
fective) ;  Wahash  R.  Co.  v.  Brown 
(1878)  2  111.  App.  516  (trainman  in- 
jured by  derailment  of  train  which  col- 
lided with  cattle  on  the  track,  held  un- 
able to  maintain  an  action  on  the 
ground  that  the  fence  was  defective, 
unless  it  should  be  proved  that  the  cat- 
tle came  through  the  fence  at  the  place 
where  it  was  defective)  ;  Lineoski  v. 
Susquehanna  Coal  Co.  (1893)  157  Pa. 
153,  27  Atl.  577  (injury  caused  by  cav- 
ing-in  of  the  roof  of  a  mine,  through 
accumulated  water,  not  actionable, 
when  it  is  not  shown  that  such  water 
came  from  the  accumulation  of  culm  on 
the  surface  of  the  ground,  or  that  the 
culm  piled  was  in  any  way  the  cause 
of  the  injury);  McGlarney  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1891)  80  Wis.  277, 
49  N.  W.  963  (derailment  of  car  not 
shown  to  have  been  caused  by  accumu- 
lation of  ice  and  snow  between  the 
tracks ) . 

In  an  action  for  personal  injuries  re- 
ceived by  the  plaintiff  while  at  work 
upon  a  mule  spinning-machine  alleged 
to  be  defective  for  want  of  a  catch  to 
hold  the  belt  shipper,  there  was  evi- 
dence that  at  the  time  of  the  accident 
the  machine  was  in  charge  of  a  ma- 
chinist sent  by  a  machine  company  to 
repair  it,  and  the  plaintiff  was  detailed 
to  assist  him;  that  in  so  doing  the 
plaintiff  stood  between  the  roller-beam 
and  the  carriage,  which  was  drawn  out 
and  at  rest;  that  the  belt  was  still  on 
the  drawing-out  pulley,  and  the  spin- 
dles were  revolving;  that  the  machin- 
ist had  occasion  to  stop  the  spindles, 
and  took  hold  of  the  shipper  to  throw 
the  belt  on  the  loose  pulley,  but  his 
hand  was  greasy  and  the  shipper 
slipped  from  it  and  carried  the  belt  be- 
yond the  loose  pulley  onto  the  drawing- 
in  pulley;  that  thereupon  the  carriage 
was  drawn  in  and  the  plaintiff  injured; 
and  that  a  catch  previously  provided  to 
hold  the  shipper  after  the  belt  was 
thrown  had  disappeared.  Held,  that 
the  absence  of  the  catch  did  not  con- 
tribute in  any  way  to  cause  the  acci- 
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dent,    and   that   the    plaintiff   was    not  low  servant,  where  there  is  no  sufficient 

entitled  to  go  to  the  jury.     The  court  evidence  to  connect  the  injury  with  the 

said:      "Swain    lifted    the    shipper    to  incompetency.     Baltimore  Elevator  Co. 

stop  the  machine;   it  slipped  from  his  v.  Neal  (1886)   65  Md.  438,  5  Atl.  338; 

hand,  which  was  greasy,  and  threw  the  Snodgrass  v.  Carnegie  Steel  Co.   (1896) 

belt   on  to  the   drawing-in  pulley,   and  173   Pa.   228,   33  Atl.   1104;    Kersey  v. 

caused  the  injury  to  the  plaintiff.     If  Kansas    City,    St.    J.    &    C.    B.   R.    Co. 

there   had  been   a   catch, — and  the   ab-  (1883)    79    Mo.    362;    Harvey   v.    'New 

sence  of  one  is  the  only  defect  suggest-  York  C.  &  H.  R.  R.  Co.    (1882)    88  N. 

ed, — it  is  impossible  to  see  what  good  Y.  481   (momentary  inattention,  not  in- 

it  would  have  done.    It  would  not  have  competency,  held  to  be  cause  of  injury)  ; 

rendered   it  unnecessary   for   Swain   to  First    Nat.    Bank    v.    Chandler    (1905) 

take  hold  of  the  shipper,  or  have  pre-  144  Ala.  286,  113  Am.  St.  Rep.  39,  39 

vented   the   shipper   from   slipping   out  So.  822;   Johnson  v.  Lake  Shore  &  M. 

of   his    hand,    and    it   was    that   which  yS.   R.   Co.    (1910)    162   Mich.   301,   127 

caused  the  accident."    Sullivan  v.  Warn-  N.   W.   271 ;    Norfolk   &   W.   R.    Co.   v. 

sutta  Mills    (1892)    155  Mass.  200,  29  Phillips    (1902)    100  Va.  362,  41  S.  E. 

N.  E.  516.  726;  Cabin  Branch  Min.  Co.  v.  Hutchin- 

A  railway  company  which  permits  the  son    (1911)    112  Va.  37,  70  S.  E.  480; 

brakes  upon  a  freight  car  to  be  and  re-  Fuller  v.  Mwrgaret  Min.  Co.   (1908)   64 

main    out    of    order    is    liable    for    the  W.  Va.  437,  63  S.  E.  206. 

death   of   a  brakeman   who,    while    ap-  To  enable  a  brakeman  to  recover  for 

plying  the  brakes  in  an  effort  to  stop  injuries  on  the  ground  that  an  incom- 

the  train,  was  struck  by  an   overhead  petent  fireman  was  temporarily  left  by 

bridge   to  which  his  back  was  turned,  the  engineer  in  charge  of  the  engine,  it 

where  if  the  brakes  had  been  in  good  must   be   established   that    the    fireman 

order  the  train  would  have  been  stopped  was   so  inexperienced   as   not   to  be  fit 

before  the  bridge  was  reached.     Beard  for  the   position,   that   he   mismanaged 

V.   Chesapeake  &  0.  R.   Co.    (1893)    90  the  engine,  and  that  the  mismanagement 

Va.  351,  18  S.  E.  559.  caused  the  injury.     Core  v.  Ohio  River 

Where  a  brakeman   catches  his  foot  R.  Co.   (1893)   38  W.  Va.  456,  18  S.  E. 

in   a   tie,   and   an  engine,    defective   in  596. 

that  it   could  not  be  quickly   stopped.  Where  a  collision  in  which  a  locomo- 

runs  over  his  foot,  a  jury  is  justified  five  fireman  is  injured  results  from  the 

in  finding  that  the  defect  in  the  engine  failure  of  the  engineer  to  see  a  signal, 

was  the  cause  of  the  injury.     Bajus  v.  and  not  from  the  failure  of  a  servant 

Syraciise,  B.  &  N.  Y.  R.  Co.   (1884)   34  known  by  the  company  to  be  incompe- 

Hun,  153.  tent  to  give  the  proper  signal,  the  com- 

A  railway  company  is  liable  for  in-  pany  is  not  liable  therefor.  Baird  v. 
juries  to  a  brakeman  whose  foot  was  A'e«?  York  C.  &  H.  R.  R.  Co.  (1901)  64 
caught,  while  he  was  uncoupling  cars,  App.  Div.  14,  71  N.  Y.  Supp.  734. 
by  a  brake-beam  which  hung  only  3  The  incompetency  of  a  fireman,  as  re- 
inches  from  the  rails  when  it  should  gards  understanding  and  transmission 
have  hung  at  least  6  inches  therefrom,  of  signals  by  a  brakeman,  while  coup- 
where  the  accident  would  not  have  oc-  Hng,  cannot  be  found  to  be  the  cause  of 
curred  if  it  had  hung  at  the  usual  the  latter's  being  injured,  where  the  un- 
height.  Texas  P.  B.  Co.  v.  White  contradicted  evidence  of  the  engineer 
(1891)   82  Tex.  543,  18  S.  W.  478.  is  that  no  instructions  were  communi- 

Where   a   servant   is   injured   by   the  cated   to  him.      Catlin  v.   Michigan   C. 

automatic   starting  of   a  machine,   evi-  K.  Co.    (1887)   66  Mich.  358,  33  N.  W. 

dence  that  the  injury  could  only  have  515- 

been  caused  by  the  shifting  of  a  belt  Where  the  evidence  shows  that  the 
from  the  loose  to  the  fixed  pulley  war-  management  of  those  parts  of  a  hoist- 
rants  a  finding  that  a  proper  adjust-  ing  apparatus  from  the  operation  of 
ment  of  the  pulleys  and  belt  would  have  which  the  injury  resulted  was  entirely 
prevented  such  a  catastrophe.  Donahue  under  the  control  of  the  plaintiff  him- 
V.  Drown  (1891)  154  Mass.  21,  27  N.  E.  self,  it  is  immaterial  whether  the  co- 
675.  servant  who  was  running  the  engine  wa&. 

(c)   Incom/petency   of  fellow  servant,  competent    or    not.      Aiken    v.    Smith 

— No  recovery  can  be  had  on  the  ground  (1892)    4   C.   C.  A.  654,  2  U.  S.  App. 

of  the  incompetency  of  a  negligent  fel-  618,   54  Fed.   896. 
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A  railroad  fireman  cannot  recover 
from  the  company  for  injuries  received 
from  a  collision  occurring  because  the 
engineer  of  the  engine  upon  which  he 
was  employed  placed  it  upon  a  switch 
too  near  the  main  track,  on  the  ground 
that  such  engineer's  vision  was  defect- 
ive, where,  within  350  feet,  his  vision 
was  good.  Engellio/rdt  v.  Delaware,  L. 
&  W.  B.  Co.  (1894)  78  Hun,  588,  29 
N.  Y.  Supp.  425. 

A  recovery  cannot  be  had  on  the 
ground  of  the  incompetency  of  the  neg- 
ligent coservant,  if,  notwithstanding  the 
latter's  lack  of  proper  qualifications,  he 
performed  the  operation  in  question 
carefully  and  prudently,  and  as  skil- 
fully as  a  competent  employee  of  ordi- 
nary care  and  prudence  would  have  per- 
formed it  under  the  circumstances. 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Parrish 
(1897)  —  Tex.  Civ.  App.  — ,  40  S.  W. 
191;  Gulf,  G.  d  S.  F.  R.  Co.  v.  Schwalhe 

(1892)  1  Tex.  Civ.  App.  573,  21  S.  W. 
706. 

An  employee  may  not  recover  of  his 
employer  for  injuries  received  during 
his  employment  by  reason  of  the  negli- 
gence of  a  fellow  servant,  although  it 
be  shown  that  the  employee  was  in  the 
habit  of  becoming  intoxicated,  when  it 
is  not  clearly  shown  that  the  employee 
was  negligent,  or  that  his  intoxication 
had  anything  to  do  with  the  injury. 
Welsh  V.  Pennsylvania,  R.  Co.  (1899) 
192  Pa.  69,  43  Atl.  402. 

No  action  can  be  maintained  on  the 
theory  that  an  intemperate  employee 
was  hired  or  retained  in  the  employ- 
ment, where  he  was  neither  intoxicated, 
nor  performing  his  duties  negligently 
at  the  time  of  the  accident.  East  St. 
Louis    Connecting    R.    Co.    v.    Shannon 

(1893)  52  111.  App.  420;  Cosgrove  v. 
Pitman  (1894)  103  Cal.  268,  37  Pac. 
232. 

In  Engelhardt  v.  Delaware,  L.  d  W. 
R.  Co.  (1894)  78  Hun,  588,  29  N.  Y. 
Supp.  425,  recovery  was  denied  on  the 
ground  that  an  engineer  had  not  drank 
on  the  day  of  the  accident,  and  that 
his  drinking  habit  had  not  rendered 
him  physically  or  mentally  incompetent 
to  discharge  his  duties  when  sober. 

Evidence  as  to  the  intoxication  of  the 
foreman  of  a  mine  is  inadmissible  to 
show  negligence  on  the  part  of  the  em- 
ployer, where  the  intoxication  is  in  no 
way  connected  with  the  accident  com- 
plained of,  even  though  such  foreman's 
unfitness  and  incompetency  are  alleged 


in  the  complaint.  Miller  v.  Mullion- 
Beck  &  C.  Min.  Co.  (1898)  18  Utah, 
358,  55  Pac.  58. 

A  railroad  company  is  not  liable  for 
injuries  to  a  fireman  caused  by  the  rear 
portion  of  a  train  coming  down  upon 
and  wrecking  the  forward  portion,  on 
the  ground  that  the  conductor  of  such 
train  was  a  man  of  intemperate  habits, 
where  the  conductor  had  no  knowledge 
that  the  rear  part  of  the  train  had  been 
■  detached  by  the  orders  of  the  engineer, 
given  without  his  direction  and  consent, 
and  his  want  of  such  knowledge  was 
not  negligence.  Campbell  v.  Wing 
(1893)  5  Tex.  Civ.  App.  431,  24  S.  W. 
360. 

The  rule  that,  where  the  incompetency 
alleged  is  the  excessive  use  of  strong 
liquors,  the  plaintiff  cannot  recover  un- 
less he  shows  that  the  injury  was 
caused  by  the  intemperate  habits  of  the 
negligent  servant,  is  also  recognized  in 
Probst  V.  Delamater  (1885)  100  N.  Y. 
266,  3  N.  E.  184  (fireman  injured  by 
act  of  conductor)  ;  Crew  v.  St.  Louis, 
K.  &  N.  W.  R.  Go.  (1884)  20  Fed.  87; 
Harrington  v.  New  York  C.  &  H.  R.  R. 
Go.  (1888)  19  N.  Y.  S.  R.  20,  4  N.  Y. 
Supp.  640;  Bonner  v.  Whitcomb  (1891) 
80  Tex.  178,  15  S.  W.  899. 

In  Johnston  v.  Pittsburgh  &  W.  R. 
Co.  (1886)  114  Pa.  443,  7  Atl.  184, 
where  a  brakeman  was  injured  through 
the  negligence  of  the  conductor  and  en- 
gineer, and  it  was  asserted  that  the 
conductor  was  sick  and  unfit  to  take 
out  the  train,  and  the  engineer  had  been 
on  continuous  duty  so  that  he  was  unfit 
for  duty,  liability  was  denied  on  the 
ground  that  it  was  not  shown  that  the 
injury  was  due  to  their  condition. 

A  railway  company  is  not  liable  for 
an  accident  caused  by  a  weakly  serv- 
ant's stepping  into  an  open  space  be- 
tween the  ties  of  a  bridge,  and  thus 
throwing  the  whole  weight  of  a  guard 
rail  upon  the  injured  person.  Bodily 
strength  would  not  have  prevented  such 
an  accident.  Bon/net  v.  Galveston,  H. 
&  S.  A.  R.  Co.  (1895)  89  Tex.  72,  33 
S.  W.  334.  This  conclusion,  however, 
would  be  justifiable  only  on  the  hy- 
pothesis that  the  excessive  weight  did 
not  tend  to  make  the  servant  more  un- 
steady on  his  legs.  The  liability  of  the 
company,  therefore,  ought  apparently  to 
have  been  treated  as  a  question  for  the 
jury. 

The  incompetency  of  an  engineer  may 
be  found  to  be  the  cause  of  an  injury 
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caused  by  the  excessive  oscillation  of 
his  train,  if  the  evidence  shovrs  that,  at 
the  time  of  the  accident,  it  was  running 
down  grade  at  an  undue  speed.  Illinois 
C.  R.  Go.  V.  Jewell  (1867)  46  111.  99, 
92  Am.  Dec.  240. 

In  Coppins  v.  New  York  C.  &  H.  R. 
R.  Co.  (1890)  122  N.  Y.  557,  19  Am. 
St.  Rep.  523,  25  N.  E.  915,  it  was 
urged  that  the  neglect  of  the  incom- 
petent servant  was  not  a  proximate 
cause  of  the  accident,  the  argument 
being  that,  inasmuch  as  the  servant 
had  left  the  switch  open,  but  believed 
that  he  had  closed  and  locked  it,  so 
that  trains  could  pass  west  on  the  main 
track,  it  did  not  follow  that,  if  he  had 
remained  in  the  yard,  he  would  have 
again  examined  the  track, — especially 
as  it  was  in  evidence  that  on  some 
occasions  he  failed  to  signal  the  train 
which  was  derailed,  because  he  was  en- 
gaged elsewhere  in  the  yard.  The  court, 
however,  said:  "We  are  of  the  opinion, 
however,  that  the  jury  were  warranted 
in  assuming  that  had  Schram  [the  de- 
linquent servant]  remained  in  the  yard, 
he  would  have  complied  with  the  rule 
and  performed  his  duties  in  reference 
to  signaling  the  train.  ...  If  he 
had  remained  in  the  yard  his  duty 
would  have  been  to  have  examined  the 
switches  again  before  the  passenger 
train  arrived,  and  before  his  signal  was 
displayed,  to  see  that  they  were  prop- 
erly set.  The  presumption  that  he 
would  have  done  so  must  prevail.  Here 
was  an  accident  caused  by  the  failure 
of  a  servant  to  perform  a  particular 
duty,  because  of  his  absence  from  his 
post.  We  cannot  assume  that  had  he 
been  at  the  yard,  he  would  have  neg- 
lected that  which  he  was  there  to  per- 
form." 

(d)  Insufficient  number  of  servants. 
■ — Failure  of  a  railroad  company  to 
observe  a  custom  to  have  a  brakeman 
stationed  on  the  rear  of  a  train  which 
is  being  backed,  for  the  protection  of 
employees  on  the  track  and  to  warn 
them  of  danger,  does  not  render  it  liable 
for  the  death  of  an  employee  killed  on 
the  track,  where  the  smoke  was  so  dense 
at  the  time  that  such  employee  could 
not  have  been  seen  by  a  brakeman  if 
one  had  been  on  the  train.  Moore  v. 
Great  Northern  R.  Co.  (1897)  67  Minn. 
394,  69  N.   W.   1103. 

A  master  is  not  liable  to  a  servant 
injured  upon  an  elevator  for  want  of 
an  employee  to  give  signals  to  start, 


.  where  the  servant  himself  gave  the  sig- 
nal to  start,  and  the  injury  did  not 
arise  from  the  starting.  Riordan  v. 
Ocean  8.  8.  Co.  (1891)  124  N.  Y.  655, 
26  N.  E.  1027. 

No  recovery  can  be  had  on  the  ground 
that  an  excessive  number  of  duties  were 
imposed  upon  the  servant  whose  act 
was  the  immediate  cause  of  the  injury, 
where  the  evidence  shows  that  the  act 
or  omission  of  the  servant  which  caused 
the  injury  did  not  arise  from  any  in- 
ability on  his  part  to  perform  the  work 
he  was  set  to  do,  but  was  the  result  of 
inattention  and  carelessness.  Earvey  v. 
New  York  C.  &  E.  R.  R.  Co.  (1882) 
88  N.  Y.  481.  There  the  delinquent 
servant  had  himself  testified  that  he 
left  the  switch  and  went  to  the  tele- 
graph office,  sat  down  on  a  box,  and 
was  sitting  there  engaged  in  a  conversa- 
tion with  the  operator  when  the  train 
on  which  the  deceased  was  a  fireman 
passed  him.  "This,"  said  the  court, 
"proves  that  his  failure  to  close  the 
switch  cannot  be  attributed  to  the  fact 
that,  at  this  instant  of  time,  he  was 
called  to  the  discharge  of  some  other 
and  conflicting  duty.  Having  sufficient 
time  to  properly  adjust  the  switch,  and 
knowing  well  how  to  operate  it,  he 
went  away,  leaving  it  open." 

That  a  servant  cannot  recover  unless 
the  insufficient  number  of  servants  was 
the  cause  of  his  injury  is  also  recog- 
nized in  Johnson  v.  Ashland  Water  Go. 
(1888)  71  Wis.  553,  5  Am.  St.  Rep. 
243,  37  N.  W.  823. 

(e)  Vicious  animals. — ^A  plaintiff's 
injury  cannot  be  attributed  to  any 
vicious  habit  or  conduct  of  a  mule, 
where  it  appears  that  he  stopped  the 
animal  to  release  him  from  a  coal  car 
which  was  about  to  be  allowed  to  drop 
down  a  grade  by  its  own  momentum, 
and  before  he  had  time  to  detach  the 
stretcher  the  mule  started,  and  the 
plaintiff  was  struck  by,  and  thrown 
under,  the  car.  The  inference  is  that 
the  animal  started,  not  in  order  to  run 
away,  but  because  the  car  was  still  in 
motion,  an  occurrence  which  was  likely 
to  happen  however  gentle  he  might  have 
been;  or  that,  being  in  the  habit  of 
finding  himself  free  within  a  certain 
time  after  stopping,  he  stepped  forward 
in  order  to  get  out  of  the  way  of  the 
car  and  allow  it  to  drop  down  the  grade. 
Pittston  Coal  Co.  v.  McNulty  (1888) 
120  Pa.  414,  14  Atl.  387. 

(f)  Defective  system. — ^The  failure  of 
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an  employer  to  establish  or  enforce  a 
regulation  for  the  removal  of  scrap  iron 
-does  not  afifect  his  liability  for  an  in- 
jury to  an  employee  at  a  time  when  no 
£crap  iron  is  shown  to  have  been  pres- 
-ent.  Cunningham  v.  Bath  Iron  Works 
(1899)   92  Me.  501,  43  Atl.  106. 

Where  a  train  running  ahead  of  its 
Tegular  time  comes  into  collision  with 
another,  an  employee  injured  by  the 
collision  cannot  recover  damages  on  the 
-theory  that  the  system  of  running  trains 
-was  defective,  unless  the  train's  run- 
ning ahead  of  its  time  is  the  direct 
■cause  of  the  accident.  Relyea  v.  Kan- 
sas City,  Ft.  S.  &  Q.  n.  Co.  (1892)  112 
Mo.  86,  18  L.R.A.  817,  20  S.  W.  480. 

Failure  of  a  railroad  company  to  pre- 
scribe a  rule  confining  the  giving  of 
signals  to  some  one  person  connected 
■with  the  making  up  or  movement  of  a 
freight  train  will  not  render  it  liable 
to  a  brakeman  injured  by  the  starting 
of  the  train  upon  a  signal  given  by 
another  brakeman  who  supposed  that 
the  former's  work  of  uncoupling  cars 
had  been  completed,  in  the  absence  of 
anything  to  show  that  the  same  mis- 
take would  not  have  been  made  had  the 
brakeman  giving  the  signal  been  the 
only  person  authorized  to  signal.  Cole 
V.  Rome,  W.  &  0.  R.  Co.  (1893)  72 
Hun,  467,  25  N.  Y.  Supp.  276. 

Where  the  locomotive  of  a  freight 
train  on  a  main  track  is  unexpectedly 
set  in  motion  and  comes  into  collision 
with  one  standing  on  a  side  track  close 
to  the  junction  between  the  two  tracks, 
thereby  crushing  to  death  the  fireman  of 
the  latter  who  is  engaged  in  oiling  the 
wheels,  the  want  of  a  proper  system 
of  signaling  is  not  the  efiicient  cause 
of  the  accident,  where  it  appears  that 
the  signal  required  by  the  rules  of  the 
company  was  not,  as  a  matter  of  fact, 
given,  and  that  the  signal  in  obedience 
to  which  the  locomotive  was  actually 
put  in  motion  was  misunderstood  by 
the  engineer.  Peaslee  v.  Fitchhurg  B. 
Co.  (1890)  152  Mass.  155,  25  N.  E. 
71. 

Where  a  special  order  of  the  company 
prohibits  the  running  of  trains  at  a 
greater  rate  of  speed  than  20  miles 
per  hour  at  a  given  switch-point,  the 
court  does  not  err  in  charging  the  jury 
aa  follows :  "If  .  .  .  [the  engineer] 
was  not  running  faster  than  20  miles 
per  hour  when  he  passed  the  switch, 
you  ought  to  find  that  he  did  not  vio- 
late the  bulletin  order  mentioned,  even 


though  he  ran  faster  than  that  at  a 
point  further  back  on  the  track."  Wes- 
tern d  A.  B.  Co.  v.  Bussey  (1894)  95 
Ga.  584,  23  S.  E.  207. 

Nor  is  it  error,  in  view  of  the  exist- 
ence of  such  an  order,  to  refuse  a  re- 
quest to  charge  that  it  was  the  duty 
of  the  engineer  to  "slacken"  the  speed 
of  the  train  at  such  point, — the  request 
leaving  out  of  consideration  the  rate  of 
speed  at  which  the  train  in  question 
was  actually  being  run  at  such  given 
point  at  the  time  the  collision  occurred 
which  resulted  in  the  injury  complained 
of.    Ibid, 

Failure  of  an  employer  to  make  and 
promulgate  rules  for  operating  a  ma- 
chine does  not  render  him  liable  for  an 
accident  to  an  employee  from  her  hand 
being  caught  between  revolving  cylin- 
ders while  cleaning  the  same,  owing  to 
the  inherent  danger  of  the  work,  and 
not  to  any  action  or  failure  to  act  on 
the  part  of  her  fellow  servants,  which 
proper  rules  might  have  prevented. 
De  Young  v.  Irving  (1896)  5  App.  Div. 
499,  38  N.  Y.  Supp.  1089. 

A  shipowner  cannot  be  held  liable  on 
the  theory  that  the  master  of  the  ship 
treated  in  an  improper  manner  a  sea- 
man who  was  frost  bitten,  where  there 
is  no  evidence  to  show  that  the  treat- 
ment which  it  is  declared  that  he  should 
have  adopted  would  have  been  effective. 
Johnson  v.  Holmes  (1899)  173  Mass. 
514,  53  N.  E.  1000. 

(g)  Failure  to  instruct  or  warn. — 
Where  an  injury  to  a  lamp  trimmer  of 
an  electric  light  company  was  caused 
by  the  live  wires  of  another  company 
coming  into  contact  with  those  which 
he  had  to  handle,  and  not  by  the  damp- 
ness of  the  latter,  his  employers  cannot 
be  held  liable  on  the  ground  that  they 
failed  to  instruct  him  as  to  the  increased 
danger  in  working  on  pole  lamps  in 
wet  weather.  Carr  v.  Manchester  Elec- 
tric Co.  (1900)  70  N.  H.  308,  48  Atl. 
286. 

A  minor  servant  cannot  recover  on 
the  ground  that  he  was  not  instructed 
as  to  the  dangers  of  his  employment, 
where  the  injury  resulted  from  a  mere 
accident,  from  which  no  amount  of  cau- 
tioning would  have  saved  him.  Buck- 
ley V.  Outta  Percha  &  Rubber  Mfg.  Co. 
(1889)  113  _N.  Y.  540,  21  N.  E.  717 
(plaintiff  slipped,  and  in  making  an 
instinctive  movement  to  recover  himself 
put  his  hand  between  revolving  cog- 
wheels). 
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The  negligence  of  a  master  in  putting 
a  common  laborer  at  work  about  a 
machine,  without  instructing  him  as  to 
its  operation,  does  not  render  him  liable 
for  an  injury  to  the  latter  which  does 
not  result  from  his  unskilfulness. 
Arizona  Lumber  &  Tiniber  Co.  v.  Mooney 
(1895)   4  Ariz.  366,  42  Pac.  952. 

The  master  is  not  at  fault  in  failing 
to  communicate  a,  fact  which  is  imma- 
terial to  the  servant's  safety,  and  which, 
if  he  had  known  it,  would  not  have 
affected  his  action.  Henderson  v.  WiJ- 
lidms  (1891)  66  N.  H.  405,  23  Atl. 
365,  where  the  court  held  that  a  verdict 
for  the  plaintiff  based  on  the  theory 
that  the  defendant's  superintendent  was 
negligent  in  not  informing  him  that  an 
unexploded  charge  which  he  was  ordered 
to  drill  out  had  a  wet  fuse  could  not 
be  sustained,  as  there  was  no  evidence 
going  to  show  either  that  it  was  more 
dangerous  to  extract  a  charge  which 
had  failed  to  ignite  on  account  of  the 
wetness  of  the  fuse  than  one  which  had 
failed  to  ignite  owing  to  one  of  the 
several  causes  from  which  such  an  oc- 
currence may  result,  or  that  the  method 
of  extracting  the  charge  would  have 
been  at  all  different  if  the  failure  to 
explode  had  been  due  to  some  other 
cause  than  the  wetness  of  the  fuse. 

A  boy  about  fourteen  years  old,  who 
was  injured  by  coming  into  contact 
with  uncovered  cogwheels  revolving 
alongside  a  narrow  passage,  through 
which  his  duties  took  him,  is  not  en- 
titled to  have  the  jury  charged  as  fol- 
lows: "If  no  instruction  was  given 
the  plaintiff  as  to  the  route  in  going 
to  and  from  the  machine  at  which  he 
was  injured,  except  'to  do  as  the  other 
boy  before  him  did,'  and  he  did  so  and 
was  injured,  there  was  negligence  on 
the  defendant's  part."  It  might  have 
been  that,  though  thus  injured,  he  was 
injured  by  no  negligence  on  the  part 
of  the  defendant,  but  by  negligence  on 
his  own  part.  Sullivan  v.  India  Mfg. 
Co.    (1873)    113  Mass.  396. 

In  all  those  cases  in  which  the  exist- 
ence of  a  duty  to  instruct  a  servant  is 
denied,  on  the  ground  that  he  appre- 
ciated the  risk  in  question,  it  is  possible 
to  regard  the  evidence  as  being  also 
indicative  of  the  conclusion  that,  even 
if  a  breach  of  duty  could  be  inferred, 
the  want  of  instruction  cannot  be  re- 
garded as  having  contributed  to  an  ac- 
cident which,  ex  hypothesi,  would  not 
have  been   prevented  by  the  giving  of 


the  instruction.  The  correlation  of 
these  points  of  view  is  noticeable  in  the 
course  which  the  reasoning  of  the  court 
takes  in  Palmer  v.  Harrison  (1885)  57 
Mich.  182,  23  N.  W.  624,  where  it  is  in 
the  first  place  declared  that  the  danger 
was  manifest,  the  inference  drawn  from 
this  fact  being  that  there  was  no  negli- 
gence on  the  defendant's  part,  and  it 
is  then  observed,  as  an  additional 
reason  for  denying  recovery,  that  a 
warning  would  not  have  prevented  the 
accident. 

The  failure  of  a  master  to  inform  a 
servant,  engaged  in  feeding  rubber  into 
inward-revolving  steel  rollers,  of  the 
existence  of  a  foot  pedal  by  which  the 
rollers  could  be  instantly  stopped,  must 
be  deemed  the  proximate  cause  of  an 
injury  to  the  servant,  occasioned  by  his 
fingers  being  drawn  into  the  machine, 
where  the  hand  lever  ordinarily  used 
for  stopping  the  machine  did  not  work 
readily,  and  the  servant's  arm  was 
severely  crushed  before  the  machine 
could  be  stopped  by  third  persons. 
Collins  V.  Waterbury  Co.  (1911)  144 
App.  Div.  670,  129  N.  Y.  Supp.  661. 

The  falling  of  an  employee  directed 
to  clean  out  a  linter  machine  in  a  cot- 
ton-oil mill,  and  his  thrusting  his  hands 
into  the  saws  underneath  the  machine, 
and  not  the  failure  of  the  employer  to 
instruct  him  that  the  saws  were  in 
motion,  and  inform  him  of  the  danger 
therefrom,  is  the  proximate  cause  of 
the  injury.  Vernon  Cotton  Oil  Co.  v. 
Jones  (1911)  —  Tex.  Civ.  App.  — ,  137 
S.  W.  424. 

(h)  Negligence  in  regard  fa  the  de- 
tails of  the  work. — ^The  improper  action 
of  a  section  foreman,  in  requiring  a 
section  man  to  hold  a  keg  of  beer  while 
riding  on  a  plank  placed  across  a  hand 
car,  does  not  render  the  company  liable 
for  his  death,  where  the  accident  was 
due  to  the  fact  that  the  plank  was 
struck  by  the  lever  of  a  drawbridge 
which  had  been  left  in  an  upright  posi- 
tion, the  result  being  that  the  section 
man  was  thrown  off  the  bridge. 
Illinois  C.  R.  Co.  v.  Bishop  (1899)  76 
Miss.  758,  25  So.  867. 

The  speed  of  a  train  is  immaterial 
upon  the  question  of  the  liability  of  a 
railroad  company  to  a  switchman  in- 
jured by  its  derailment,  due  to  the  pres- 
ence of  a  horse  upon  the  track,  where 
the  speed  had  nothing  to  do  with  caus- 
ing tlie  accident.     Bowes    v.    Hopkins 
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1571.  [804]  — and    also    the    proximate    cause    of    the    injury. — 

The  servant  must,  in  the  second  place,  prove  that  the  alleged  breach  of 
duty  was  the  proximate  cause  of  the  injury.  As  will  be  seen  by  con- 
sulting the  treatises  which  deal  with  the  law  of  negligence  as  a  whole, 
the  authorities  are  very  far  from  being  harmonious  either  with  regard 
to  the  precise  meaning  of  the  phrase  "proximate  cause,"  or  as  to  the 
circumstances  under  which  this  phrase  is  a  correct  description  of  the 
relation  between  a  given  culpable  act  and  the  wrong  complained  of. 

(1898)   28  C.  C.  A.  524,  56  U.  S.  App.  227,    where   the    negligence     of   a   con- 

217,  84  Fed.  767.  ductor  was  held  not  to  have  been  the 

Where  defendant's  tracks  along  the  proximate  cause  of  the  injury, 
side  of  certain  coke  ovens  were  fre-  In  an  action  by  an  employee  for  in- 
quently  covered  by  smoke,  and  plain-  juries  alleged  to  have  been  occasioned 
tiff's  intestate  was  killed  while  on  a  while  unloading  certain  boxes  of  cin- 
hand  car,  which  proceeded  along  such  ders  from  a  push  car,  evidence  that  the 
track  behind  a  train  coming  into  such  boxes  were  improperly  placed  on  the 
yard,  and  collided  with  a  switch  engine,  car  by  direction  of  the  foreman,  and 
which  came  onto  the  track  after  such  that  they  could  have  been  easily  un- 
incoming  train  had  passed,  the  fact  that  loaded  if  properly  placed  on  the  car, 
on  the  side  of  the  track  on  which  the  and  that  the  injury  was  occasioned 
hand  car  was  approaching  there  was  a  while  attempting  to  get  them  in  posi- 
siding  on  which  the  switch  engine  tion  for  unloading,  which  could  have 
might  have  been  standing,  and  from  been  easily  done,  without  resort  to  a 
which  it  might  have  gone  onto  the  main  pry  or  lever,  if  they  had  been  proper- 
track  as  soon  as  the  incoming  train  ly  placed,  is  suflBcient  to  show  that  the 
passed,  and  gone  immediately  into  the  improper  placing  of  the  boxes  was  the 
smoke,  from  which  a  collision  would  cause  of  the  injury.  Devore  v.  8t.  Louis 
have  resulted,  will  not  warrant  the  d  8.  F.  R.  Co.  (1900)  86  Mo.  App.  429. 
direction  of  a  verdict  for  the  defendant.  Negligence  of  a  bridge  gang  in  un- 
if  it  appears  that  the  engine  was  not  loading  timbers  from  a  car,  causing 
on  the  siding  in  question.  Woodioard  them  to  roll  off  and  strike  the  con- 
Iron  Co.  V.  Herndon  (1901)  130  Ala.  ductor  of  the  train  in  which  such  car 
364,  30  So.  370.  is  placed,  without  any  contributory 
Where  the  complaint  of  a  switchman  negligence  on  his  part,  is  the  cause  of 
alleges  that  his  injury  was  due  to  the  the  injury.  Missouri,  K.  &  T.  R.  Go. 
fact  that  two  cars  which  he  was  coup-  v.  Eines  (1897)  —  Tex.  Civ.  App.  — , 
ling  came  together  with  excessive  force,  40  S.  W.  152. 

as  a  result  of  the  failure  of  his  foreman  In  an  action  for  an  injury  to  an  em- 
to  repeat  to  the  engineer  the  signal  ployee  while  cutting  down  a  tree,  in 
which  he  had  given  that  the  cars  should  which  another  tree  is  lodged,  by  order 
approach  slowly,  and  the  evidence  of  a  foreman  who  promised  to  tell  him 
showed  that  the  moving  cars  had  been  when  it  became  dangerous  for  him  to 
kicked  on  the  track,  the  engine  being  chop,  an  instruction  that  if  the  jury  be- 
detached,  it  was  held  to  be  error  to  re-  lieve  that  plaintiff  received  notice  by 
fuse  to  charge  that  plaintiff  could  not  the  screeching  of  the  tree  that  it  was 
recover,  even  though  he  gave  the  proper  about  to  fall  at  the  same  time  such 
signal,  which  was  negligently  disre-  superior  did,  and  started  to  run  imme- 
earded  by  the  foreman,  if  the  signal,  diately,  the  failure  to  receive  notice 
if  it  had  been  transmitted  to  the  en-  from  such  superior  cannot  be  said  to 
gineer,  would  not  have  prevented  the  have  conduced  to  the  injury,  is  proper- 
,  accident.  Missouri,  K.  &  T.  R.  Co.  v.  ly  refused,  as  omitting  all  inquiry 
Baker  (1900)  —  Tex.  Civ.  App.  — ,  58  whether  such  superior  was  negligent  in 
S  W.  964.  not  sooner  discovering  plaintiff's  dan- 
See  also  Qould  V.  Chicago,  B.  &  Q.  ger.  Postal  Teleg.  Cable  Co.  v.  Hulsey 
R.  Co.   (1885)    66  Iowa,  590,  24  N.  W.  (1897)  115  Ala.  193,  22  So.  854. 
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But  in  a  work  like  the  present  it  would  be  out  of  place  to  discuss 
this  subject  at  length,  and  we  shall  merely  collect  in  a  note  the  de- 
cisions which  have  been  rendered  for  or  against  the  servant,  with 
special  reference  to  the  question  whether  proximity,  in  the  legal  sense- 
of  the  word,  was  predicable  in  respect  to  the  cause  to  which  the  acci- 
dent was  alleged  to  be  due.  Other  decisions  bearing  upon  this  ques- 
tion are  collected  in  the  two  succeeding  subtitles  of  this  chapter.^ 
It  is  worthy  of  remark  that  the  facts  involved  in  cases  like  those- 


1  (a)  Liability  denied. — ^The  viola- 
tion of  the  rules  of  a  railroad  company 
limiting  the  rate  of  speed  of  trains  un- 
der certain  conditions  does  not  consti- 
tute a  ground  of  liability  for  injuries 
due  to  the  fact  that  the  limb  of  a  tree 
fell  across  the  track  and  caused  a  de- 
railment, owing  to  its  being  caught  up 
by  the  engine  and  thrust  against  the 
blocking  and  rails  at  a  switch.  Cox  v. 
Chicago  &  N.  W.  B.  Co.  (1897)  102 
Iowa,  711,  72  N.  W.  301. 

The  circumstance  of  a  conductor's 
loosing  his  hold  of  a  heavy  box  which 
he  is  helping  the  plaintiff  to  unload 
from  a,  car,  owing  to  his  accidentally 
putting  his  foot  through  a  hole  in  the 
floor  of  the  car,  is  not  the  proximate 
cause  of  an  injury  which  the  plaintiff 
receives  through  the  falling  of  the  box. 
Louisville,  N.  A.  d  C.  R.  Co.  v.  South- 
wioh  (1896)  16  Ind.  App.  486,  44  N.  E. 
263  (peculiar  and  unusual  accident,  not 
to  have  been  anticipated ) . 

Negligently  permitting  gas  to  remain 
in  a  mine  is  not  the  proximate  cause  of 
an  injury  to  a  workman  who,  overcome 
with  the  gas,  is  placed  by  rescuers  on 
the  elevator,  which  is  large  enough  to 
accommodate  his  body,  in  such  a  man- 
ner that  a  leg  extends  beyond  the  floor 
and  is  crushed  by  contact  with  the 
walls  of  the  shaft,  since  such  result 
could  not  have  been  reasonably  antici- 
pated from  the  presence  of  the  gas  in 
the  mine.  Teis  v.  Smuggler  Min.  Co. 
(1908)  15  L.R.A.(N.S.)  893,  85  C.  C.  A. 
478,  158  Fed.  260. 

The  negligence  of  a  railroad  com- 
pany in  running  a  train  at  a  prohibited 
rate  of  speed  within  the  railroad  yard 
is  not  deemed  to  be  the  proximate  cause 
of  the  death  of  an  employee  who  is  run 
over  by  that  train,  unless,  under  all  the 
attending  circumstances,  ordinary  pru- 
dence would  have  admonished  those  op- 
erating the  train  that  such  excess  of 
speed  would  probably  result  in  injury 


to  someone  in  the  yard.  Houston,  E, 
&  "W.  T.  R.  Co.  V.  Powell  (1897)  — 
Tex.  Civ.  App.  — -,  41  S.  W.  695. 

The  omission  to  comply  with  the  pro- 
visions of  a  statute  forbidding  employ- 
ers to  hire  a  child  under  fourteen  years 
of  age  in  a  factory,  without  receiving 
the  written  permission  of  the  parent  or 
guardian,  is  not  the  proximate  cause  of 
the  child's  being  injured  through  falling; 
upon  uncovered  cogs,  while  scuffling 
with  another  employee.  Borck  v.  Michi- 
gan Bolt  d  Nut  Works  (1896)  111 
Mich.  129,  69  N.  W.  254  (construing  S 
How.  Anno.  Stat.  chap.  3,  §  1997). 
See,  however,  lies  v.  Abeream  Welsh 
Flannel  Co.  (1886)  2  Times  L.  R.  (Q. 
B.  Div.)  547,  cited  in  subd.  (b)  of  this 
note. 

An  altercation  between  a  road  master 
and  a  laborer  under  him,  in  which  im- 
proper and  unbecoming  language  is 
used,  is  not  such  negligence  as  will  ren- 
der the  employer  liable  for  an  injury 
to  another  employee  half  an  hour  after 
the  close  of  such  altercation,  caused  by 
other  employees,  who  heard  the  alter- 
cation, dropping  one  end  of  a  steel  rail' 
without  notice  to  the  employee  injured, 
who  was  helping  to  carry  the  other  end. 
Burlington  &  M.  River  R.  Co.  v.  Budirv 
(1895)  6  Colo.  App.  275,  40  Pac.  503 
(mental  perturbation  '  lasting  half  an 
hour  from  such  a  cause,  not  a  result, 
reasonably   to    have   been    anticipated). 

The  failure  of  an  employer  to  furnish 
competent  employees  does  not  render 
him  liable  for  an  injury  to  a  fellow 
servant  of  such  employees,  who  has  not 
assumed  the  risk  caused  by  such  incom- 
petency, unless  he  ought  reasonably  tO' 
have  apprehended  that  the  retention  of 
the  incompetent  servant  would  prob- 
ably imperil  his  coemployees.  Maitlwnd 
v.  Gilbert  Paper  Go.  (1897)  97  Wis.. 
476,  65  Am.  St.  Rep.  137,  72  N.  W. 
1124. 

Negligence  in  respect  to  the  employ- 
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just  cited  are  sometimes  such  that,  by  a  slight  change  in  the  point  of 
view,  they  may  he  considered  as  bearing,  not  upon  the  question  of 

ment  of  an  unfit  person  cannot  be  predi-  properly  made,  it  is  clear  that  the  de- 
feated in  a  case  where  the  injury  was  a  feet  was  not  the  proximate  cause  of  the 
"remote  consequence  of  the  evil  use  of  injury.  .  .  .  No  human  foresight 
I  his  tongue"  by  a,  quick-tempered  serv-  could  anticipate  that  a  horse  would 
'ant.  Robertson  v.  Chicago  &  E.  R.  Go.  throw  his  head  around  so  far  as  to 
;  ( 1896 )  146  Ind.  486,  45  N.  E.  655  catch  his  bridle  upon  this  hook  and 
i  { plaintiff  strained  himself  in  attempt-  back  straight  back  and  squeeze  a  man 
ing  to  lift  a  heavy  weight  in  compliance  against  a  bank.  That  such  a  thing  is 
with  an  order  given  in  violent  and  pro-  possible  is  proved  by  the  happening  of 
fane  language).  the  accident  in  this  case,  but  that  such 
Where  an  injury  to  a  minor  employee  a  thing  was  probable  or  likely  to  occur 
occurred    from    an    accident   which    no  is  absurd." 

human  being  could  have  thought  of  as  In  Benfield  v.  Vacuum  Oil  Co.  (1894) 
possible  to  occur,  resulting  from  an  75  Hun,  209,  27  N.  Y.  Supp.  16,  the 
apparently  safe  act,  it  cannot  be  said  plaintiff  was  injured  by  an  explosion 
that  it  arose  from  any  lack  of  knowl-  caused  by  the  contact  of  the  flame  of 
edge  on  his  part,  even  though  he  re-  his  lamp  with  gas  which  escaped  from 
ceived  no  instructions.  Eiekey  v.  a  tank  of  paraffine  oil  when  he  opened 
Taaffe  (1887)  105  N.  Y.  26,  12  N.  E.  it.  The  court,  in  commenting  on  the 
286.  There  an  employee's  finger  caught  testimony  of  the  plaintiff,  that  he  had 
in  the  buttonhole  of  a  collar,  and  was  been  in  the  habit,  during  the  whole  of 
dragged  between  the  rollers  of  a  mangle  his  experience  with  the  paraffine  tanks, 
before  it  could  be  extricated.  of  doing  the  work  assigned  to  him  in 
A  master  is  not  bound  to  give  warn-  the  same  way  as  on  the  night  in  ques- 
ing  and  instructions  to  a,  young  and  in-  tion,  and  that  no  explosion  had  ever  be- 
experienced  servant  concerning  dangers  fore  occurred,  remarked:  "If  this  is 
of  the  employment,  where  they  are  of  true — if  he  had  habitually  raised  the  lid 
such  a  nature  as  to  render  injury  very  of  the  tank  with  his  lantern  in  his  hand, 
improbable,  and  only  come  from  negli-  or  hanging  on  his  arm,  and  done  so  with 
gence  which  the  master  has  no  reason  impunity,  then  the  inference  is  unavoid- 
to  expect.  Siddall  v.  Pacifio  Mills  able  that  the  conditions  present  on  the 
(1894)  162  Mass.  378,  38  N.  E.  969.  night  in  question  were  materially  dif- 
Negligence  in  failing  to  instruct  a  ferent  from  those  which  usually  pre- 
boy  seventeen  years  of  age  as  to  the  vailed,  and  the  only  reason  for  that 
danger  of  his  work  cannot  be  predicated  difference  which  is  suggested  by  the  evi- 
of  a  case  where  he  falls  off  a  hand  car  dence  is  that  the  heat  in  the  tank  was 
in  running  it  back  to  a  switch  to  get  greater  than  it  ordinarily  was  when 
out  of  the  way  of  an  approaching  train,  the  lid  was  raised,  and  that  this  was 
from  which,  as  it  has  been  properly  caused  by  leaving  the  steam  on  longer 
flagged,  the  men  on  the  hand  car  are  than  was  proper,  and  that  the  tank  was 
in  no  danger.  If  his  fall  was  caused  opened  too  soon  after  the  steam  was 
through  his  head  being  affected  by  uis  shut  off.  This  conclusion,  if  it  afford- 
position,  that  is  a  resiilt  which  the  em-  ed  the  correct  hypothesis  to  account  for 
ployer  was  not  bound  to  anticipate,  the  unusual  and,  indeed,  unprecedented 
Briggs  v.  Newport  News  &  M.  Valley  explosion,  is  important  in  two  respects 
Co.  (1894)  15  Ky.  L.  Rep.  618,  24  S.  as  bearing  upon  the  question  of  the 
W.  1069.  defendant's  liability;  for,  first,  it  tends 
In  Kerrigan  v.  Eart  (1886)  40  Hun,  to  show  that  the  danger  here  en- 
389,  a  laborer  shoveling  dirt  stood  be-  countered  was  one  not  reasonably  to 
tween  the  tail  of  his  cart  and  the  edge  have  been  apprehended  by  the  defend- 
of  a  bank.  Owing  to  a  defect  in  a  hook  ant,  and  second,  it  demonstrates  either 
in  the  harness,  the  horse  got  his  head  that  the  negligence  of  the  fellow  serv- 
cramped,  which  made  him  back,  forcing  ant,  the  engineer,  who  devolved  his  own 
the  laborer  over  the  bank.  It  was  held  duty  upon  the  plaintiff,  or  of  the  plain- 
that  on  no  theory  could  the  master  be  tiff  himself,  who  imdertook  the  perform- 
charged  with  liability,  the  court  say-  ance  of  that  duty,  or  of  both,  contribut- 
ing:      "Assuming    the    hook    was    not  ed  to  occasion  the  accident  and  to  pro- 
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duce  the  injury  complained  of,  and  in 
either  case  there  could  be  no  recovery 
in  this  action." 

See  also  Hope  v.  Fall  Brook  Coal  Co. 
(1896)  3  App.  Div.  70,  38  N.  Y.  Supp. 
1040,  cited  in  §  1570,  note  4,  am,te. 

If  the  accident  was  caused  by  the 
breaking  of  a  shaft,  and  the  defect 
proved  is  the  deficiency  of  a  journal, 
there  can  be  no  recovery,  unless  the 
proof  shows  that  the  deficiency  had  a 
tendency  to  cause  the  break,  and  that 
such  tendency  was  sufficient  to  charge 
the  master  with  notice.  Breen  v.  ht. 
Louis  Cooperage  Co.  (1892)  50  Mo. 
App.  202. 

Where  a  railroad  servant  has  been  in- 
jured by  a  sudden  subsidence  of  the 
track,  it  is  error  to  refuse  to  submit  to 
the  jury  the  special  question,  "Did  the 
defendant  have  any  reason  to  appre- 
hend such  a  sinking  of  the  roadbed  and 
track  thereon?" — ^where  in  a  special 
question  actually  asked  there  is  noth- 
ing which  is  calculated  to  elicit  a  find- 
ing upon  that  issue.  A  question  in  an- 
swer to  which  it  is  found  that  the  de- 
fendant could  by  the  exercise  of  ordi- 
nary care  and  prudence  have  discovered 
and  repaired  the  cause  of  the  accident 
before  the  accident  occurred  is  not  of 
itself  sufficient,  inasmuch  as  it  leaves 
the  question  of  proximity  of  cause  un- 
touciied  and  still  at  large.  McGowan  v. 
Chicago  <&  N.  W.  R.  Co.  (1895)  91  Wis. 
147,  64  N.  W.  891. 

An  affirmative  answer  to  the  question 
whether  the  defendant  was  guilty  of 
negligence  which  caused  the  accident 
is  not  a  sufficient  finding  as  to  proxi- 
mate cause,  since  it  leaves  unde- 
termined the  question  whether  the  in- 
jury was  a  natural  and  probable  conse- 
quence of  the  negligence.  Maitland  v. 
Gilbert  Paper  Go.  (1897)  97  Wis.  476, 
65  Am.  St.  Rep.  137,  72  N.  W.  1124. 

A  special  verdict  in  an  action  by  a 
servant  for  injuries  alleged  to  have 
been  caused  by  the  master's  negligence 
is  not  sufficient  to  support  a  judgment 
for  plaintifi',  unless  there  is  a  finding 
that  the  negligence  of  the  mat,ter  was 
the  proximate  cause  of  the  injury. 
Groth  V.  Thomann  (1901)  110  Wis.  488, 
86  N.  W.  178. 

A  special  verdict  merely  finding  that 
the  defendant  ought  to  have  anticipated 
the  danger  of  a  boy's  getting  his  hand 
into  the  knives  of  a  planer  is  insuf- 
ficient to  support  a  judgment  in  plain- 
tiff's favor.    It  should  also  state  wheth- 


er the  failure  of  the  defendant  to  guard 
the  machinery  or  to  instruct  the  boy 
as  to  his  duties  and  the  dangers  was 
the  proximate  cause  of  the  danger. 
Kucera  v.  Merrill  Lumber  Co.  (1895) 
91  Wis.  637,  65  N.  W.  374;  Kutchera  v. 
Goodmllie  (1896)  93  Wis.  448,  67  N. 
W.  729. 

A  defect  in  the  throttle  of  an  engine 
cannot  be  said  to  be  the  proximate 
cause  of  an  injury  to  a  servant,  due  to 
the  engine's  moving,  if  the  engineer  had 
control  of  it,  and  it  moved  solely  in  re- 
sponse to  his  moving  the  lever.  AtcM- 
son,  T.  &  8.  F.  B.  Co.  v.  Seeger  (1906) 
44  Tex.  Civ.  App.  534,  98  S.  W.  892. 

A  defect  in  an  engine  which  caused 
a  train  to  stop  is  not  the  proximate 
cause  of  a  collision  due  to  a  following 
train  running  into  it,  if  the  collision 
would  not  have  happened  if  proper 
signals  had  been  displayed  or  observed. 
Louisville  &  N.  R.  Co.  v.  Kieffer  (1908) 
132  Ky.  419,  113  S.  W.  433. 

The  binding  of  the  side  curtain  of  a 
summer  street  car  in  the  crevice  in 
which  it  runs  is  not  the  proximate 
cause  of  injury  to  a  conductor,  who,  in 
collecting  fares,  attempts  to  raise  the 
curtain  to  reach  passengers  in  a  seat 
behind  it,  and  because  it  does  not  work 
properly,  falls  from  the  car.  Rich  v. 
Asheville  Electric  Co.  (1910)  152  N. 
C.  689,  30  L.R.A.(N.S.)  428,  68  S.  E. 
232. 

The  defective  condition  of  the  track 
upon  which  cars  are  run  in  a  mine,  by 
reason  of  which  a  ear,  loaded  by  a 
miner  who  is  to  be  paid  by  the  amount 
delivered  at  the  pit  mouth,  gets  off  the 
track,  is  not  the  proximate  cause  of  an 
injury  due  to  his  pinching  his  fingers 
between  the  car  and  an  implement 
which  has  been  employed  in  attempting 
to  get  the  car  back  on  the  track,  where 
he  was  at  liberty  to  suit  his  own  con- 
venience and  employ  his  own  methods 
in  replacing  the  car.  Cavanaugh  v. 
Centerville  Block  Coal  Co.  (1906)  131 
Iowa,  700,  7  L.R.A.(N.S.)  907,  109  N. 
W.  303. 

Other  cases  following  the  rule  that 
negligence  causing  an  accident  cannot 
be  considered  the  proximate  cause  of 
injuries  received  in  repairing  the  ef- 
fects of  the  accident  are  8choult»  v. 
Eckardt  Mfg.  Co.  (1904)  112  La.  568, 
104  Am.  St.  Rep.  452,  36  So.  593; 
8ecconibe  v.  Detroit  Electric  R.  Go. 
(1903)    133  Mich.  170,  94  N.  W.  747  j 
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Gay  V.  Southern  R.  Go.  (1903)   101  Va.  couplers,     it    was    held   that,    as    that 

466,  44  S.  E.  707.  failure     necessitated     the     employee's 

(b)   Liability       affirmed. — Where      a  going   between  the    cars,     it    was    im- 

roadbed  is  softened  by  water  at  a  cer-  material  whether  he  fell  or  caught  his 

tain  place,  it  is  a  natural  and  probable  foot  in  an  unblocked  frog.     Ym-k  v.  St. 

■consequence   that   it   will   sink   sudden-  Lewis,  I.  M.  &  S.  R.  Co.  { 1908 )  86  Ark. 

ly  if  a  car  is  run  onto  it,  and  that,  if  244,   110   S.  W.   803. 

this    happens,    a   brakeman's   foot   may  A  complaint  alleging  that  a  car  with- 

slip.    Louisville  c£-  N.  R.  Co.  v.  Kemper  out  air  brakes  was  placed  in  the  middle 

(1899)   153  Ind.  618,  53  N.  E.  931.  of  a  train,  in  which  all  the  other  cars 

The     negligence     of     the     master     in  were   provided   with   such   brakes,   that 

placing    the    rails   of  a  mine  track  so  the  train  was  divided  by  the  breaking 

■close  together  that  a  car  cannot  readily  of  the  coupling  on  that  car,  and  that  a 

be  pushed  over  them  is  the  proximate  brakeman  was  injured  by  a  subsequent 

cause  of  an  injury  to  a  servant  caused  collision     between     the     two     sections, 

by  another  car  being  run  against  him  states  a  cause  of  action,  as  the  proxi- 

while  trying  to  push  his   car  over  the  mate  cause  of  the  injury  lay  in  segre- 

narrow  place.     Moore  v.  Royal  Lead  &  gating   the    automatic    system,    leaving 

Zinc  Co.   (1907)   125  Mo.  App.  393,  102  the  end  of  the  train  beyond  the  control 

S.  W.  616.  of    the    engineer.      Crandall    v.     Great 

A  railroad  company  which  has  notice  Northern  R.  Co.   (1901)   83  Minn.  190, 

that   the   flanges     of    the    wheels   of   a  85  Am.  St.  Rep.  458,  86  N.  W.  10. 

tender  are  so  worn  that  there  is  dan-  The   defective  handle  to   a  hand  car, 

ger    of    its    running    off    the    track    is  which  broke  and  let  a  person  working 

liable   for   injuries   resulting   from   the  it  fall  from  the  car,  in  consequence  of 

wreck   of   a  train   which    the    evidence  which  he  was  run  over  by  another  hand 

shows   to  have  been  caused  by  the  de-  car  closely  following,  is  the  proximate 

railment  of   the  tender.     Illinois   C.  R.  cause  of  the  injury.     Banks  v.  Wahash 

€o.  v.  Pirtle    (1893)    47  111.  App.  498.  Western  R.   Co.    (1890)     40    Mo.    App. 

A   defective   brake   is   the   proximate  458. 

cause   of   the   death  of  a  fireman  from  If  a  structure  erected  by  a  brewing 

■collision  with  the  car,  where  such  car  company  is  being  used  by  its  permis- 

was  blown  from  a  siding  upon  the  main  sion  by  an  ice-machine  company  doing 

track,  and  would  not  have  moved  had  business    on   the   same   premises,    it    is 

such   brake   been   adequate.     France   v.  a    probable     contingency   that   the   em- 

Rome,  W.  &  0.  R.  Co.   (1898)   25  App.  ployees  of  the  ice-machine  company  will 

Div.   315,   49  N.  Y.  Supp.  566;   former  be  obliged  to  work  on  or  about  the  tank, 

appeal    (1895)    88  Hun,  318,   34  N.  Y.  and,  if  the  structure  is  insuflficient  and 

■Supp.  408.  unsafe,  it  is  a  consequence  to  be  appre- 

The  absence  of  a  brake  from  an  en-  bended  that  the  tank  will  fall,  and  in 

gine,  the  presence  of  which  would  have  its  fall  carry  down  and  injure  those  at 

prevented   a   collision   with  a  horse  on  work  on  or  about  it.     Consolidated  Ice 

the  track,  is  the  proximate  cause  of  the  Mach.  Co.  v.  Kiefer  (1888)  26  111.  App. 

resulting    derailment.      Choctaw,    0.    &  466. 

{?.  R.  Co.  V.  Holloway   (1902)   52  C.  C.  Where  the  wall  between  places  where 

A.  260,  114  Fed.  458,  aflSrmed  in  (1903)  coal  was  mined  was  blown  down  by   a 

191  U.   S.  334,   48  L.  ed.  207,  24  Sup.  blast,  the  mine  owners  were  held  liable 

Ct.  Rep.  102.  on  the  ground  that  such  a  result  was 

The  omission  of  a  railroad  company  one  which   the   inspector,   appointed   in 

to  have  a  hand-hold  upon  the  top  of  a  compliance     with      a      statute,     might 

freight   car   is   the   proximate  cause   of  reasonably   have   anticipated,   with   the 

an    injury    to    an    employee    by    being  knowledge   of  the   conditions  which  he 

•crushed    against   another    car   standing  possessed.     Eureka  Block   Coal   Co.  v. 

on  a  switch  too  near  the  main  track.  Wells   (1901)   29  Ind.  App.  1,  61  N.  E. 

where  he  would  have  avoided  the  injury  236. 

if  such  hold  had  been  provided.    Inter-  The   negligence   of   a  mine   owner   in 

national    &     C    N.    R.   Co.   v.   Sipole  permitting   a   slab   of   stone   to  remain 

(1895)   Tex.  Civ.  App.  — ,  29  S.  W.  in   the    roadway   of   the   mine  may   be 

^gg  deemed  a  proximate  cause  of  an  injury 

In  a  ease  where  a  railroad  company  to   an  employee  who  was  kicked  from 

failed  to  equip  its  cars  with  automatic  the  tail  chain  of  a  car  by  a  mule  and 
M.  &  S.  Vol.  IV.— 298. 
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fell  against  the  slab  and  rolled  under 
the  car,  where  he  could  have  escaped 
the  car  if  it  had  not  been  for  the  stone. 
Paumee  Coal  Co.  v.  Royce  (1898)  79 
111.  App.  469. 

That  the  absence  of  a  guard  to  a 
joinder  in  a  saw  mill  was  the  proximate 
cause  of  the  injury  complained  of  may 
be  legitimately  inferred  from  a  finding 
that  a  board  fell  and  struck  the  plain- 
tiff's hand,  and  so  caused  his  hand  to 
strike  the  knives.  Godwin  v.  Wenxombe 
(1901)   1  Ont.  L.  Rep.   (C.  A.)   525. 

Where  a  sewing  machine  of  standard 
make  was  founa,  after  certain  repairs 
had  been  made,  to  be  loose  in  the  needle 
bar,  so  that  the  needle  would  strike  the 
side  of  the  plate  through  which  it 
passed,  an  accident  that  is  to  be  antici- 
pated is  that  the  needle  may  break  and 
that  a  fragment  may  strike  the  person 
of  the  operator.  McAleer  v.  Walter 
(1901)  34  Misc.  474,  70  N.  Y.  Supp. 
335. 

A  defective  spring  which  impeded  the 
removal  of  the  stamped  metal  from . 
under  the  die  of  a  stamping  press  with 
the  right  hand  is  the  proximate  cause 
of  an  injury  to  the  left  hand,  which 
was  caught  while  adjusting  new  metal 
thereunder,  where  the  interval  between 
the  descents  of  the  plunger  was  but  7J 
seconds.  Tsoulufas  v.  National  Enamel- 
ing &  Stamping  Co.  (1909)  139  Mo. 
App.  141,  120  S.  W.  1188. 

A  master  is  liable  for  an  injury 
caused  by  the  contact  of  a  young  child 
with  machinery  which  had  not  been 
fenced  as  the  factory  act  required,  al- 
though the  accident  would  not  have  hap- 
pened if  the  plaintiff  had  not  been  play- 
ing with  a  companion.  lies  v.  Aher- 
cant  Welsh  Flannel  Co.  (1886)  2  Times 
L.  K.  (Q.  B.  Div.)  547. 

A  complaint  is  not  demurrable  which 
alleges  that  the  plaintiff,  being  obliged 
to  stand  upon  an  iron-bound  table, 
slipped,  and  in  trying  to  save  himself, 
thrust  his  hand  into  an  uncovered  pinion 
whitel.  Shields  v.  Murdoch  (1893)  20 
Sc  Sess.  Cas.  4th  series,  727.  The  con- 
tention of  defendant  was  that  the  pri- 
mary cause  of  the  injury  was  a  slip  due 
to  accident  or  carelessness. 

A  railroad  company  is  chargeable 
with  negligence  towards  an  employee  on 
account  of  the  depletion  of  a  train  crew, 
where  the  schedule  under  which  the 
train  is  run  renders  it  necessary  for 
some  of  the   members  to  absent  them- 


selves for  meals,  and  this  negligence  is 
the  proximate  cause  of  any  accident 
which  may  occur  in  consequence  of  the 
train's  being  under-manned,  although 
the  absence  of  the  trainmen  was  a 
breach  of  the  company's  rules.  Pennsyl- 
vania Co.  V.  McCaffrey  (1894)  139  Ind. 
430,  29  L.R.A.  104,  38  N.  E.  67. 

Sickness  and  paralysis  are  a  natural 
and  probable  consequence  of  a  master's 
negligence  in  sending  a  servant  to  work 
in  a  region  where  he  will  be  exposed  to 
snow  storms,  and  compelled  to  sleep 
with  insufficient  covering  and  with  noth- 
ing but  damp  pine  branches  between 
him  and  the  wet  or  frozen  ground.  Clif- 
ford V.  Denver,  8.  P.  &  P.  R.  Co.  ( 1886 ) 
9  Colo.  333,  12  Pac.  219. 

The  failure  of  the  defendant  to  warn 
the  plaintiff  of  the  extra  width  of  a  car 
which  he  was  pushing  through  a  narrow 
doorway,  and  not  the  fact  that  his 
clothes  caught  on  the  car  just  before  he 
reached  the  doorway,  is  the  proximate 
cause  of  his  injuries  due  to  his  being 
crushed  in  the  doorway,  where  he  could 
have  safely  gone  through  the  doorway 
had  the  car  been  of  the  average  width. 
Charrier  v.  Boston  &  M.  R.  Co.  (1908) 
75  N.  H.  59,  70  Atl.  1078. 

Where  a  workman  falls  from  a  defect- 
ive ladder  negligently  supplied  by  his 
employer,  and  strikes  another  workman, 
the  injury  received  by  the  second  work- 
man is  a  natural  and  probable  conse- 
quence of  the  master's  negligence.  Ryan 
V.  Miller  (1883)  12  Daly,  77. 

Where  the  servant  of  a  corporation 
does  acts  in  obedience  to  its  orders 
which  are  in  violation  of  an  injunction 
restraining  such  acts,  or  which  amount 
to  a  trespass,  and  such  servant  has  no 
notice  of  the  injunction  or  the  invalid- 
ity or  wrongfulness  of  such  acts,  or  of 
any  liability  or  danger  of  arrest  likely 
to  be  incurred  in  the  performance  there- 
of, and  such  liability  and  threatened 
danger  are  known  to  his  principal,  but 
concealed  from  him,  the  principal  is 
bound  to  indemnify  him  for  the  dangers 
suffered  by  him  as  the  natural  result  of 
his  acts  done  in  obedience  to  the  orders 
of  his  superiors.  Guirney  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1890)  43  Minn.  496, 
19  Am.  St.  Rep.  256,  46  N.  W.  78. 

Where  a  foreman  pulled  on  one  of  the 
ropes  holding  a  derrick  and  the  stake 
to  which  the  guy  rope  was  tied  was 
pulled  up,  letting  the  derrick  fall,  it 
was  held  proper  to  give  an  instruction 
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proximate  cause,  but  upon  the  preliminary  issue  of  negligence  vel 
Compare,  generally,  §§  1040-1046,  ante.^ 


non. 


that  such  foreman  negligently  pulled  on 
the  rope,  but  that  the  defendant  would 
not  be  liable  unless,  in  the  exercise  of 
ordinary  care,  he  ought  reasonably  to 
have  foreseen  that  a,  pull  on  the  rope 
in  such  a  manner  would  cause  the  der- 
rick to  fall.  St.  Louis  S.  W.  R.  Co.  v. 
Smith  (1901)  —  Tex.  Civ.  App.  — ,  63 
S.  W.  1064.  But  this  instruction  would 
hardly  be  held  correct  everywhere.  See 
Shearm.  &  Eedf.  Neg.  §  28,  note  5. 

A  jury  is  justified  in  finding  that  the 
omission  of  a  conductor  to  inform  a 
brakeman  of  the  fact  that  a  drawbar 
was  broken  was  the  proximate  cause  of 
an  injury  received  by  such  brakeman, 
while  making  a  coupling  with  it,  al- 
though the  conductor  was  no  longer  on 
the  train  when  the  accident  occurred. 
Donahoe  v.  Old  Colony  R.  Co.  (1891) 
153  Mass.  356,  26  N.  E.  868.  The  argu- 
ment by  which  the  defendant  undertook 
to  support  the  theory,  viz.:  It  was  not 
to  be  expected  that  the  plaintiff  would 
attempt  to  uncouple  the  car  without  a 
specific  order  from  the  conductor, — was 
thus  disposed  of  by  the  court:  "The 
jury  were  not  bound  to  assume  that  the 
conductor  expected  the  whole  work  to 
stop  because  he  had  temporarily  left  the 
train  for  the  purpose  stated.  The  jury 
might  well  find  that  what  was  done  by 
the  plaintiff  and  the  other  men  upon 
the  train  was  done  in  the  ordinary 
course  under  the  circumstances,  and 
that  the  injury  to  the  plaintiff  was  a 
natural  and  proximate  result  of  the 
omission  to  inform  him  of  the  broken 
drawbar.  It  was  admitted  at  the  trial 
that  the  plaintiff  'was  injured  in  at- 
tempting to  uncouple  the  car  from  the 
engine,  so  that  the  engine  might  go  and 
do  something  else.' " 

The  following  decisions  illustrate  the 
rule  that  a  defendant  is  not  absolved 
merely  because  the  actual  result  which 
ensued  was  unusual  or  unlikely,  and  the 
particular  injury  received  was  one  which 
could  not  have  been  foreseen  by  him. 

Where  a  brakeman  was  riding  in  the 
cab  of  an  engine  with  a  defective  pilot, 
and  the  engine  sank  on  a  soft  part  of 
the  track,  and  the  pilot,  striking  against 
some  gravel  on  the  roadbed,  threw  up  a 
stone  and  broke  the  cab  window,  it  was 
held  that  an  injury  to  the  eye  of  the 


brakeman,  due  to  a  fragment  of  the  win- 
dow striking  him,  was  a  legal  conse- 
quence of  the  abnormal  conditions  which 
existed.  Baker  v.  Great  Northern  R. 
Co.  (1901)  83  Minn.  184,  86  N.  W.  82. 
In    Illinois    C.   R.    Co.   v.    Creighton 

(1895)  63  111.  App.  165,  an  engineer 
who  injured  himself  by  a  successful 
effort  to  reverse  the  lever  of  a  defective 
engine  furnished  to  him,  in  order  to  pre- 
vent a  collision  with  a  passenger  train, 
was  allowed  to  recover. 

Where  a  piece  of  coal  flew  off  of  a 
passing  train,  and  injured  a  section 
hand,  who  was  standing  near  the  track, 
it  cannot  be  contended  that  the  com- 
pany was  not  liable  because  the  injury 
was  not  such  a  result  of  defendant's 
negligence  as  might  reasonably  have 
been  anticipated  Gulf,  C.  &  8.  F.  R. 
Co.  V.  Wood  (1901)  —  Tex.  Civ.  App. 
— ,  63  S.  W.  164. 

The  negligence  of  railroad  employees 
in  running  a  hand  ear  at  a  high  rate  of 
speed  on  a  down  grade  and  a  slippery 
track,  only  60  feet  behind  another  hand 
car,  is  the  proximate  cause  of  an  injury 
to  an  employee  on  the  foremost  car 
caused  by  his  falling  off  and  being  run 
over  by  the  car  in  the  rear.  Christian- 
son  V.  Chicago,  St.  P.  M.  &  0.  R.  Co. 

(1896)  67  Minn.  94,  69  N.  W.  640,  for- 
mer appeal  (3895)  61  Minn.  249,  63  N. 
W.  639. 

Where  one  of  the  handles  on  the  front 
end  of  the  rear  one  of  two  cars  which 
had  come  into  contact  while  being  pro- 
pelled in  the  same  direction  was  broken 
off  and  because  of  its  absence  the  other 
handle  on  the  same  end  of  that  car 
caused  the  preceding  car  to  be  pushed 
laterally  and  derailed,  it  was  held  that, 
as  the  defective  handle  might  have  been 
the  proximate  cause  of  the  injury,  the 
company  was  responsible  for  the  injury 
resulting  from  the  derailment,  though 
it  may  not  have  anticipated  the  par- 
ticular injury  which  occurred.  Wallin 
V.  Eastern  R.  Go.  ( 1901 )  83  Minn.  149, 
54  L.R.A.  481,  86  N.  W.  76. 

2  In  McGowan  v.  Chicago  &  N.  W.  R. 
Go.  (1895)  91  Wis.  147,  64  N.  W.  891, 
where  it  was  held  error  to  refuse  an  in- 
struction to  the  effect  that  the  defend- 
ant was  not  liable  for  its  failure  to  keep 
its  track  in  repair,  unless  "a  person  of 
ordinary     intelligence     and     prudence 
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1571a.  [804a]  Proximity  of  cause  where  an  injured  minor  is  em- 
ployed in  contravention  of  a  statute. — Plaving  regard  to  the  character 
of  the  facts  involved  in  cases  which  involve  the  employment  of  chil- 
dren under  the  age  limited  by  a  statute,  it  seems  clear  that,  whenever 
the  injury  resulted  directly  from  exposure  to  the  ordinary  risks  of 
the  employment,  the  plaintiff  is,  at  the  very  least,  entitled  to  have  his 
right  of  recovery  determined  by  the  jury.^    But  in  the  opinion  of  the 


would  have  expected  as  the  result  there- 
of that  the  injury  in  question  would 
occur,"  the  court  said:  "It  was  not 
enough  to  entitle  plaintiff  to  recover  to 
show  that  his  injury  was  in  fact  the 
natural  consequence  of  the  act  or  omis- 
sion of  the  defendant,  but  it  must  have 
appeared  that  under  all  the  circum- 
stances it  might  reasonably  have  been 
expected  that  such  an  injury  would  re- 
sult. A  mere  failure  to  ward  against 
a  result  which  could  not  reasonably  have 
been  expected  is  not  negligence.  {At- 
kinson V.  Goodrich  Transp.  Go.  [1884] 
60  Wis.  141,  156,  50  Am.  Rep.  352,  18 
N.  W.  764.)  The  plaintiff  was  not  en- 
titled to  recover  merely  because  the  in- 
jury he  had  received  was  in  consequence 
of  the  defendant's  track  and  roadbed 
having  not  been  maintained  and  kept  in 
repair.  In  order  to  warrant  a  recovery 
it  must  have  appeared  that  its  failure 
in  this  respect  was  the  result  of  negli- 
gence on  its  part,  and  that  a  person  of 
ordinary  intelligence  and  prudence 
might  have  expected,  as  the  result  of 
such  negligence,  that  such  an  injury 
would  have  occurred.  It  is  only  by 
proof  of  these  indispensable  facts  that 
an  unbroken  connection  between  the 
wrongful  act  and  the  injury  can  be  es- 
tablished, and  so  constitute  a  continu- 
ous succession  of  events  so  connected  as 
to  make  a  natural  whole,  and  show  that 
the  defendant's  negligence  and  the  in- 
jury of  the  plaintiff  stand  in  the  rela- 
tion of  cause  and  effect.  The  gist  of 
the  action  is  negligence  on  the  part  of 
the  defendant  and  such  relation  of  cause 
and  effect  could  be  established  only  by 
thus  showing  that  the  negligent  act  or 
omission  of  the  defendant  caused  the  in- 
jury and  was  its  proximate  cause." 

In  another  case  it  was  laid  down  that 
"negligence  is  the  cause  of  an  accident, 
in  the  legal  sense,  only  when  it  is  of 
such  a  character  that  men  of  ordinary 
prudence,  judgment,  and  experience 
ought  reasonably,  in  the  light  of  the  at- 


tending circumstances,  to  have  foreseen 
that  it  was  likely  to  produce  such  an 
accident."  Bysdorp  v.  George  PanMratz 
Lumber  Co.  (1897)  95  Wis.  622,  70  N. 
W.  677. 

In  another  case,  where  the  ruling 
was  that  it  is  negligent  for  railway  serv- 
ants to  permit  a  coupling  pin  to  be 
upon  the  platform  of  a  car  in  motion, 
without  being  secured  in  its  place;  and 
that  where  such  pin  falls  on  the  wheels, 
which  throw  it  from  the  track,  and  an 
employee  of  the  company  standing  with- 
in 12  or  15  feet  of  the  track  to  let  the 
train  pass  is  injured  thereby,  the  com- 
pany is  liable,  the  court  argued  as  fol- 
lows: "It  may  be  true  that  the  acci- 
dent, in  the  precise  form  and  with  the 
precise  attending  circumstances  which 
resulted  in  plaintiff's  injury,  could  not 
have  been  expected  to  happen  from  the 
falling  of  the  pin  from  the  car  upon 
the  track.  The  reason  or  imagination 
is  unable  to  determine  just  the  effect  of 
an  obstruction  upon  the  track  of  a  rail- 
road. The  result  may  be  unusual,  un- 
expected, indeed,  a  surprise  to  the  most 
experienced, — never  before  heard  of  by 
anyone, — ^yet  the  act  of  putting  the  ob- 
struction on  the  track  is  none  the  less 
negligent,  for  it  threatens  danger  in 
many  directions,  and  is  liable  to  pro- 
duce many  familiar  results  which  would 
cause  injury.  Now,  surely,  if  it  causes 
an  injury  in  any  way  that  may  be  ex- 
pected,— if  the  results  have  before  been 
seen, — it  cannot  be  said  not  to  be  neg- 
ligent because  the  result  was  before  un- 
heard of,  and  not  within  the  observation 
of  anyone,  or  even  not  anticipated  in 
the  exercise  of  reason  or  imagination. 
The  negligence  in  this  case  produced  an 
effect  never  before  observd.  It  cannot, 
therefore,  be  said  that  it  was  the  exer- 
cise of  care."  Doyle  v.  Chicago,  8t.  P. 
&  E.  C.  B.  Co.  (1889)  77  Iowa,  607, 
4  L.R.A.  420,  42  N.  W.  555. 

1  In  the  American  Car  <f  Foundry  Co. 
V.  Armentraut    (1905)    214  111.  509,  73 


§  ]571a] 


CAUSATION. 


4757 


present  writer,  a  court  would,  in  such  circumstances,  always  be  war- 
ranted in  holding,  as  a  matter  of  law,  that  the  illegal  employment  was 
the  proximate  cause  of  the  injury.^  There  appears  to  be  no  ground 
upon  which  it  can  reasonably  be  contended  that  an  injury  so  received 


X.  E.  766,  affirming  (1904)  116  111. 
App.  121,  the  court  sustained  a  verdict 
in  favor  of  a  child  whose  arm  had  been 
broken  as  a  result  of  his  sleeve  having 
been  caught  by  a  set  screw  on  a  revolv- 
ing shaft. 

In  Harris  v.  Stanfield  (1898)  81  111. 
App.  264,  where  the  plaintiff's  feet  had 
come  into  contact  with  an  unguarded 
saw,  while  some  horseplay  was  going  on 
between  him  and  another  boy,  it  was 
held  that  the  question  of  proximate 
cause  had  properly  been  submitted  to 
the  jury,  and  tliat  the  negligence  of  his 
fellow  servant  was  concurrent  as  re- 
gards the  negligence  inferred  from  the 
breach  of  the  statute,  and  not  an  in- 
tervening agency  which  broke  the  chain 
of  causation. 

In  Marquette  Third  Vein  Coal  Co.  v. 
Dielie  (1904)  208  111.  116,  70  N.  E.  17, 
affirming  (1903)  110  111.  App.  684, 
where  a  boy  hired  under  the  age  al- 
lowed by  the  mines  act  of  Illinois  was 
injured  by  being  caught  between  mov- 
ing ears  in  a  tunnel,  the  court  upheld 
a  verdict  in  his  favor  on  the  ground 
that  where  "a  boy  is  injured  while  en- 
gaged in  performing  manual  labor  which 
he  is  employed  or  permitted  to  do  in  a 
mine,  the  statutory  liability  for  dam- 
ages has  accrued;  and  in  such  case  the 
questions  of  a  wilful  violation  of  the 
statute  and  the  proximate  cause  of  the 
injury  are  questions  of  fact  for  the 
jury."  This  case  was  decided  with  ref- 
erence to  a  statute  which  contains  an 
express  provision  (§  33)  allowing  per- 
sons injured  by  its  violation  to  maintain 
a  civil  action. 

Xn  Sterling  v.  Union  Carbide  Co. 
(1905)  142  Mich.  284,  105  N.  W.  755, 
where  the  plaintiff  had  been  injured  by 
contact  with  a  corrugating  machine,  the 
court  said:  "We  think  it  entirely  clear 
that  the  disregard  of  the  inhibition  of 
this  statute,  by  placing  the  plaintiff  at 
work  at  an  employment  where  his  life 
or  limb  was  endangered,  constituted  the 
negligence  or  wrong  of  which  plaintiff 
has  the  right  to  complain,  and  that  the 
causal  connection  between  that  wrong 
and  the  injury  to  plaintiff  is  clear." 

In  Rolin  v.  R.  J-  Reynolds   Tobacco 


Co.  (1906)  141  N.  C.  300,  7  L.R.A. 
(N.S.)  335,  53  S.  E.  891,  8  Ann.  Cas. 
638,  where  the  child  had  been  hurt 
through  the  starting  of  a  machine  by 
another  child  after  he  had  put  his  hand 
into  it  to  remove  an  article  thrown  into 
it  by  the  other  child,  it  was  held  that 
the  illegal  employment  might  properly 
be  found  to  be  the  proximate  cause  of 
the  injury. 

In  Ornamental  Iron  &  Wire  Co.  v. 
Oreen  (1901)  108  Tenn.  164,  65  S.  W. 
399,  a  child  who  had  been  employed  un- 
der the  lawful  age  in  a  factory  had  been 
injured  by  the  fall  of  some  panels  of 
iron  fence  with  which  he  was  playing  in 
the  yard.  A  verdict  awarding  damages 
was  approved,  the  court  being  of  opin- 
ion that,  even  if  the  immediate  cause  of 
the  child's  injury  was  his  act  in  leaving 
the  building  where  he  was  at  work,  the 
causal  connection  between  the  employ- 
ment and  the  injury  was  clear,  since 
there  was  no  reason  to  suppose  that  he 
would  have  been  on  the  premises,  if  he 
had  not  been  employed. 

In  BorcJc  v.  Michigan  Bolt  <&  Nut 
Works  (1896)  111  Mich.  129,  69  N.  W. 
254,  an  injury  to  the  fingers  of  a  boy 
th^o^vn  in  a  scuffle  with  another  boy 
against  an  uncovered  gearing  was  held 
not  to  be  a  proximate  consequence  of 
the  failure  of  the  employer  to  obtain 
from  the  boy's  father  permission  in 
writing  to  engage  him,  as  prescribed  in 
3  How.  Anno.  Stat.  (Mich.)  §  1997,  c.  3. 
But  this  decision  was  explicitly  based 
upon  the  fact  that  the  declaration 
counted  merely  upon  the  failuro  to  ob- 
tain the  permission,  and  not  upon  the 
illegal  employment. 

8  In  Leathers  v.  Blackioell  Durham 
Tobacco  Go.  (1907)  144  N.  C.  330,  9 
L.R.A.(N.S.)  349,  57  S.  E.  11,  the  ques- 
tion of  proximate  cause  was  held  to 
have  been  properly  taken  from  the  jury, 
as  the  evidence  showed  that  the  child 
was  injured  in  a  factory  while  operating 
the  machine  which  he  had  been  hired  to 
operate. 

In  Starnes  v.  Albion  Mfq.  Co.  (1908) 
147  N.  0.  556,  17  L.R.A. (iST.S.)  602,  61 
S.  E.  525,  where  a  child,  whose  duties  in 
a   factory    in   which   he   had  been   em- 
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was  not  a  natural  and  probable  consequence  of  the  tortious  act.  In 
fact,  the  very  consideration  which  has  led  to  the  enactment  of  statutes 
of  this  description  is  that,  in  certain  employments,  children  are  so 
likely  to  be  injured  that  it  is  desirable,  as  a  matter  of  public  policy,  to 
prevent  them  entirely  from  engaging  in  those  employments.  In  this 
point  of  view  the  statutory  prohibition  may  be  regarded  as  being  es- 
sentially a  legislative  pronouncement  with  regard  to  the  question  of 
proximate  cause. 

If  the  injury  was  caused  by  an  extraordinary  risk,  as  that  expres- 
sion is  ordinarily  understood  in  its  relation  to  the  subject  of  em- 
ployer's liability,  viz.,  one  which  was  created  by  his  nonfulfilment  of 
some  specific  duty  as  regards  the  plaintiff,  his  liability  is,  of  course, 
predicable  on  a  double  ground.  On  the  other  hand,  it  is  manifest 
that  he  cannot  be  compelled  to  indemnify  the  child  unlawfully  em- 
ployed, where  the  efficient  cause  of  the  injury  was  neither  an  ordinary 
nor  an  extraordinary  risk  arising  out  of  the  work,  but  a  negligent  or 
wrongful  act  of  a  third  person.' 

A  complaint  in  an  action  to  recover  for  an  injury  received  by  a 
child  employed  under  the  age  limited  by  a  statute  is  insufficient  if  it 
fails  to  show  any  causal  connection  between  the  wrongful  act  and  the 
injury.* 

1672.  [805]  Provinces  of  court  and  jury. — Whether  the  breach  of 
duty  established  in  the  given  case  was  the  proximate  cause  of  the  in- 
jury is  a  mixed  question  of  law  and  fact.^  It  is,  therefore,  primarily 
one  for  the  jury  to  determine  under  proper  instructions.*    A  court 

ployed  under  the  legal  age  were  to  sweep       2  McGill  v.  Maine  A  N.  B.  Ch-anite  Co. 

the    spinning    room    and    make    bands,  (1900)    70  N.  H.  125,  85  Am.  St.  Rep. 

was  injured  while  attempting  to  pick  a  618,    46    Atl.    684;    Nicoud   v.    Wagner 

piece   of   cotton   out   of   a   carding   ma-  (1900)  106  Wis.  67,  81  N.  W.  999;  Hill 

chine  in  a  room  where  he  was  not  re-  v.  Southern  P.  Co.   (1901)  23  Utah,  94, 

quired  to  be  in  the  course  of  his  duties,  63  Pac.  814;   Hayes  v.  Michigan  C.  R. 

it  was  held  that  the  unlawful  employ-  Co.  (1884)  111  U.  S.  228,  28  L.  ed.  410, 

ment  was   the  proximate   cause  of   his  4  Sup.   Ct.  Rep.  369;   Donegan  v.  Bal- 

injury.  tvmore  &  N.  Y.  R.  Co.   (1908)    91  C.  C. 

3  In  mckey  v.  Steuder  (1905)  164  A.  555,  165  Fed.  869. 
Ind.  189,  73  N.  E.  117,  it  was  held  that  Where  the  evidence  tended  to  show 
a  complaint  alleging  that  one  W ,  a  that  the  kingbolt  of  a  wagon  broke,  let- 
customer  of  the  defendant,  had  thrown  ting  the  whiffletree  drop  on  the  horse's 
a  stick  of  wood  against  the  child,  there-  heels,  causing  the  horse  to  jump  and 
by  injuring  him,  was  demurrable,  as  run  away,  throwing  out  and  injuring 
showing  the  damage  was  caused  by  an  the  plaintiff,  the  question  whether  the 
intervening  agency  for  which  the  de-  breaking  of  the  bolt  was  the  proximate 
fendant  was  not  responsible.  cause  of  the   injury  was  for   the  jury. 

*  Reaves  v.  Anniston  Knitting   Mills  Comer  v.  Meyer  ( 1909 )  78  W  J   L   464 

(1908)   154  Ala.  565,  45  So.  702.  29  L.R.A.(N.S.)   597,  74  Atl.'  497.' 

lAldrich    v.    Concord    d    M.    R.    Co.        In  Freeland  w.  North  Carolina  R.  Co. 

(1892)   67  N.  H.  380,  36  Atl.  252.  (1907)    146  N.  C.  266,  59  S.  E.  990,  it 
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will  not  undertake  to  settle  it  in  any  case  where  it  involves  tlie  weigh- 
ing of  conflicting  evidence,  the  balancing  of  probabilities,  and  the 
drawing  of  inferences.' 


was  held  that  the  question  was  proper- 
ly submitted  to  the  jury  whether  plac- 
ing a  round-top  car  higher  than  the  or- 
dinary car,  with  a  top  "built  like  a 
passenger  car,"  in  the  middle  of  a  train 
of  loaded  oars,  contrary  to  the  rule  or 
custom  of  the  company,  was  the  proxi- 
mate cause  of  the  injury  to  the  servant. 

3  Whitcher  v.  Boston  &  M.  R.  Co. 
(1900)  70  N.  H.  242,  46  Atl.  740.  There 
a  freight  conductor,  alighting  from  a 
moving  train  when  there  were  2  inches 
of  sleet  on  the  ground,  struck  his  foot 
on  some  hard  object,  causing  him  to  slip 
and  fall.  The  exact  spot  where  his  foot 
touched  the  ground  could  not  be  deter- 
mined, but  a  mark  made  on  the  rail  to 
indicate  the  spot  where  he  fell  was 
found  to  be  opposite  four  ties  project- 
ing a  foot  beyond  the  regulation  ties, 
and  far  enough  out  so  that  one  alight- 
ing from  a  train  would  step  on  them. 
Waybills  which  he  held  in  his  hand,  and 
blood  from  his  injuries,  were  found  on 
and  about  the  ties.  There  were  no  other 
objects  on  which  he  could  have  stepped. 
The  question  whether  the  projecting  ties 
were  the  cause  of  the  injury  was  held 
to  be  for  the  jury. 

Where  a  switch  was  left  open  by  an 
unknown  party,  and  a  train  ran  into 
it,  it  is  for  the  jury  to  say  whether  neg- 
ligence of  the  company  in  unnecessarily 
placing  the  switch  behind  a  water  tank, 
so  that  the  danger  signal  could  not  be 
seen  till  the  train  was  within  60  feet 
of  it,  whereas  it  could  have  been  placed 
so  that  it  could  be  seen  600  or  800 
feet  away,  affording  time  for  stopping 
the  train,  was  a  proximate  cause  of  the 
accident.  Young  v.  Syracuse,  B.  d  N. 
Y.  R.  Co.  (1899)  45  App.  Div.  296,  61 
N.  Y.  Supp.  202. 

A  verdict  will  not  be  set  aside  which 
finds  that  a  defective  switch  which 
causes  a  car  loaded  with  lumber  to  run 
off  the  track,  thereby  weakening  the 
cross-ties  holding  the  lumber  on  the  car, 
was  the  proximate  cause  of  an  injury 
to  an  employee  caused  by  the  giving 
way  of  the  stakes  and  the  fall  of  the 
lumber,  while  he  was  attempting  to  get 
the  car  back  on  the  track.  Aldrioh  v. 
Concord  d  M.  R.  Go.  (1892)  67  N.  H. 
380,  36  Atl.  252. 


A  switch  engine  with  a  tub  pilot  in 
front  and  a  tank  and  tub  pilot  behind 
had  iron  handholds  18  inches  long  at- 
tached to  each  end  of  the  base  of  the 
pilot,  leaving  a  space  3J  feet  over  the 
main  part  of  the  pilot  without  a  hand- 
hold. Plaintiff,  in  stepping  on  the  foot- 
board to  make  a  coupling,  stepped  on 
the  air  hose  lying  on  the  footboard,  and 
in  putting  out  his  hand  to  the  drawbar, 
the  hand-hold  being  behind  him,  he  lost 
his  balance,  and  fell,  and  his  leg  was 
cut  off.  It  was  held  to  be  a  possible 
hypothesis  that  the  injury  would  have 
been  avoided  if  there  had  been  a  con- 
tinuous hand-hold.  Wible  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  (1899)  109  Iowa, 
557,  80  N.  W.  679. 

In  a  case  where  plaintiff's  intestate 
was  engineer  on  the  head  engine  of  a 
train  pulled  by  two  engines  through 
snow  drifts,  the  head  engine  controlling 
the  train  by  means  of  air  brakes  and 
governing  the  second  engine  by  means  of 
whistles,  the  testimony  of  three  wit- 
nesses was  to  the  effect  that,  250  feet 
before  reaching  a  switch,  the  head  en- 
gine sounded  the  whistle  for  the  second 
engine  to  shut  off  steam,  left  the  track, 
and,  on  reaching  the  switch,  followed 
the  switch,  and  fell  over  on  its  side, 
killing  the  engineer  and  fireman,  while 
the  second  engine  followed  the  main 
track,  though  off  the  rails.  According 
to  the  evidence  of  one  witness,  the  head 
engine  was  not  working  when  it  reached 
the  switch,  but  the  second  one  seemed 
to  be,  and  the  engineer  was  looking  out 
of  the  window  watching  the  snow.  The 
brakes  were  found  applied  on  the  head 
engine.  The  whole  distance  traveled  by 
the  head  engine  after  its  trucks  left  the 
track  was  525  feet.  Held,  that  the  evi- 
dence was  sufficient  to  justify  the  jury 
is  believing  that  the  action  of  the  sec- 
ond engineer  in  failing  to  shut  off  steam 
as  soon  as  the  whistle  was  sounded  was 
the  proximate  cause  of  the  accident. 
MoGrath  v.  Great  Northern  R.  Co. 
(1900)  80  Minn.  450,  83  N.  W.  413. 

A  jury  is  warranted  in  finding  that  a 
brakeman's  death  was  caused  by  his  be- 
ing crushed  between  two  cars,  where  his 
death  took  place  four  months  after  the 
accident,  and  his  wife  testified  that  he 
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On  the  other  hand,  if  the  court,  upon  a  review  of  the  whole  evi- 
dence, is  of  the  opinion  that  reasonable  men  can  come  to  only  one 
conclusion,  the  liability  or  nonliability  of  the  master  may  be  declared 

had   never  recovered  from   the   injury,  VoAighn  (1899)  27  Colo.  66,  59  Pac.  749. 

while  the  physician  who  attended  him  The    question   whether    an   explosion 

in  his  last  illness  testified  that  he  died  which    occurred    while    a    fireman    was 

of   pneumonia,   and   the   physician  who  opening   the   blow-off   cock   of   a   boiler 

attended   him   for   the   injury    testified  was   at   the  joint  of   a  "flange   union" 

that,  while  it  was  a  severe  one,  he  had  joining  the  two  portions  of  a  pipe  used 

recovered    about    a    month    before    his  in    connection    with    the    blow-off    cock 

death.      IlUiwis    C.    R.    Co.    v.    Harris  for   the    discharge   of   mud   and   water 

(1901)  —  Miss.  — ,  29  So.  760.  from   the   boiler   is   for   the  jury   upon 

Where  an  employee  was  proceeding  to  evidence  tending  to  show  that  there  had 
close  the  door  of  an  elevator,  as  it  was  been  some  defect  and  leaking  of  water 
his  duty  to  do,  but  was  directed  by  the  at  the  union  a  few  days  before  the  ex- 
foreman  to  wait  a  moment,  and  the  plosion,  and  that  repairs  had  been  made 
plaintiff,  not  observing  that  the  door  thereon,  and  that  such  a  union  was  an 
was  open,  backed  through  while  engaged  unsafe  and  dangerous  construction  and 
in  his  work,  and  fell  down  the  shaft,  it  liable  to  give  way  and  cause  an  explo- 
was  held  that  the  question  whether  the  sion,  in  the  absence  of  evidence  on  the 
failure  of  the  employee  to  act  with  part  of  the  owner  to  show  the  character 
promptness  in  closing  the  door  was  the  of  the  explosion  and  what  part  of  the 
negligence  of  a  fellow  servant,  or  of  the  pipe,  if  any,  was  broken.  Sullivan  v. 
defendant,  as  being  caused  by  the  com-  Union  R.  Go.  (1896)  7  App.  Div.  238, 
mand  of  the  foreman,  was  a  question  40  N.  Y.  Supp.  84. 

for  the  jury.    B.  Channon  Co.  v.  Bahn  Where   a   fire  occurred    in   an   upper 

(1901)   189  111.  28,  59  N.  E.  522,  affirm-  room  of  a  malt-grinding  mill,  and  very 

ing   (1900)   90  111.  App.  256.  shortly    afterwards    the    fine    dust    ex- 

Where  a  servant  was  injured  by  the  ploded  in  a  room  on  the  floor  below, 
fall  of  a  derrick,  due  either  to  inherent  M^ich  was  connected  with  the  upper 
v/eakness,  improper  ballasting,  or  viola-  room  by  a  chute,  and  it  was  shown  that 
tion  of  defendant's  order  not  to  hoist  the  safety  appliance  in  the  chute  which 
two  loads  at  the  same  time  on  the  same  the  employer  had  provided  to  prevent 
side  of  the  derrick,  the  jury  having  the  spread  of  fire  was  out  of  order,  the 
found  against  the  last  cause,  a  verdict  jury  was  held  to  be  warranted  in  find- 
for  the  plaintiff  is  not  against  the  evi-  ing  that  the  explosion  was  due  to  the 
denee,  where  the  testimony  tended  to  employer's  neglect  to  perform  his  duty 
show  that  there  was  no  visible  weakness  of  keeping  this  appliance  in  order, 
in  the  derrick,  but  tliat  the  accident  ^Viedem,an  v.  Everard  (1900)  56  App. 
might  have  been  caused  by  a  change  of  Div.  358,  67  N.  Y.  Supp.  738. 
ballast,  for  which  defendant  would  be  In  an  action  by  a  servant  for  in- 
responsible.  Sherman  v.  J.  W.  Bishop  juries  sustained  in  the  operation  of  ma- 
Co.  (1901)  23  R.  I.  6,  49  Atl.  39.  chinery,  evidence  that  the  shaft  was  at 

A  jury  is  warranted  in  finding  that  rest  when  plaintiff  was  called  to  sharpe» 

the  explosion  of  a   steam   cooker   in   a  the  knives  of  the  machine  of  which  the 

canning  factory  was  due  to  the  want  of  shaft  was  a,  part,   and  while   so  doing 

a  safety  valve  between  the  cooker  and  the  shaft  was  set  in  motion  by  the  belt 

the  boiler  from  which  the  steam  was  ad-  slipping  from  the   dead   pulley   onto   a 

mitted,  where  the  evidence  is  that  the  live  one,  and  plaintiff  was  thereby  liurt, 

cooker   could   withstand   only   one   half  is  sufficient  to  send  to  the  jury  the  issue 

the    pressure    of    steam    that    could    be  of  the  proximate   cause  of  the   injury, 

safely  kept  up  in  the  boiler,   and  that  Stalzer    v.    Jacob    Bold    Packing    Go. 

the   gauge   and   thermometer  by   which  ( 1900 )   84  Mo.  App.  565. 

the    temperature    and    pressure    of    the  The  inference  that  defendant's  neglect 

cooker  were  regulated  were  not  affected  caused  the  injury  to  plaintiff  for  which 

quickly  enough  to  give  an  indication  of  suit  is  brought  is  justified  by  evidence 

danger,  when  steam  was  freely  admitted  that  the  front  wheels  of  a  car  used  in 

from  the  boiler.    Empson  Packing  Co.  v.  defendant's  coal  mine  were  of  different 
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a  matter  of  law.*  This  principle  is  manifestly  taken  for  granted  in 
all  the  cases  in  -which  courts  have  declared  the  action  to  he,  as  mat- 
ter of  law,  not  maintainable. 


B.    IlTTEEVEITIlirG    CAUSES. 

1573.  [806]  Generally.— It  frequently  happens  that  the  crucial 
question  upon  which  the  proximity  or  remoteness  of  causation  hinges 
is  whether  or  not  the  legal  connection  between  the  negligence  alleged 
and  the  injury  received  was  broken  by  some  intervening  occurrence. 
This  question  is  an  extremely  complex  and  difficult  one,  and  the  at- 
tempts to  solve  it  under  various  circumstances  have  produced  a  mul- 
titude of  decisions  which  it  is  impossible  to  reconcile.^  For  the  pur- 
poses of  the  present  treatise,  it  will  be  unnecessary  to  do  more  than 


sizes,  and  that  the  car  jumped  the  main 
track  for  which  the  switch  was  set,  to 
a  side  track  on  which  the  plaintiff  was 
standing  to  be  out  of  the  way.  South- 
western Coal  &  Improv.  Go.  v.  Rohr 
(3897)  15  Tex.  Civ.  App.  404,  39  S.  W. 
1017. 

In  an  action  by  a  railway  servant 
against  a  company  other  than  that 
which  employed  him,  the  question  wheth- 
er negligence  of  defendant's  flagman  in 
giving,  without  cause,  a  signal  to  the 
engineer  of  a  long  train  of  empty  cars 
to  stop,  in  acting  on  which  signal,  as  it 
was  the  duty  of  the  engineer  to  do, 
the  cars  were  piled  up  and  thrown  onto 
the  adjoining  track,  into  which  pile  the 
train  on  which  plaintiff's  testate  was 
engineer  (belonging  to,  and  operated 
like,  the  other  train,  by  another  than 
defendant),  then  coming  along,. ran  and 
occasioned  his  death,  was  the  proximate 
cause  of  the  accident,  was  held  to  be 
for  the  jury.  Thomas  v.  Central  R.  Co. 
(1900)   194  Pa.  511,  45  Atl.  344. 

In  an  action  by  a  brakeman  against 
an  express  company,  it  was  held  that 
the  question,  whether  or  not  an  injury 
received  while  he  was  standing  in  the 
door  of  a  baggage  car,  from  being  struck 
by  a  chute  used  to  transfer  baggage 
from  one  train  to  another,  as  one  end 
came  in  contact  with  a  car  upon  another 
track,  was  the  proximate  result  of  allow- 
ing the  end  to  project  beyond  the  car, 
was  for  the  jury.  American  Exp.  Co.  v. 
Risley  (1899)  179  111.  295,  53  N.  E. 
558,  affirming   (1898)    77  111.  App.  476. 

See  also  Pidgeon  v.  Long  Island  R. 


Co.  (1895)  87  Hun,  43,  33  N.  Y.  Supp. 
870,  where  it  was  held  that  the  evidence 
sustained  the  verdict  of  the  jury  that 
the  want  of  repairs  on  a  track  caused 
a  derailment. 

*  McOill  V.  Maine  &  N.  E.  Oranite  Co. 
(1900)  70  N.  H.  125,  85  Am.  St.  Rep. 
618,  46  Atl.  684. 

1  According  to  a  case  in  the  Federal 
court  of  appeals,  "the  independent  in- 
tervening cause  that  will  prevent  a 
recovery  on  account  of  the  act  or  omis- 
sion of  a  wrongdoer  must  be  a  cause 
which  interrupts  the  natural  sequence 
of  events,  turns  aside  their  course,  pre- 
vents the  natural  and  probable  result 
of  the  original  act  or  omission,  and  pro- 
duces a  different  result,  that  could  not 
have  been  reasonably  anticipated." 
Union  P.  R.  Co.  v.  Callaghan  (1893) 
6  C.  C.  A.  205,  12  U.  S.  App.  541,  56 
Fed.  988.  In  the  same  case  it  is  pointed 
out  that  "the  proximate  cause  is  not 
always,  nor  generally,  the  act  or  omis- 
sion nearest  in  time  or  place  to  the 
effect  it  produces,"  and  that,  "in  the 
sequence  of  events,  there  are  often  many 
remote  or  incidental  causes  nearer  in 
point  of  time  and  place  to  the  effect  than 
the  moving  cause,  and  yet  subordinate 
to,  and  often  themselves  influenced,  if 
not  produced,  by  it." 

If  the  evidence  is  such  as  to  warrant 
the  inference  that  the  legal  connection 
was  broken  by  an  intervening  cause,  it 
is  not  sufficient  merely  to  instruct  a 
jury  that  "the  proximate  cause  is  the 
event  or  thing  which  causes  the  acci- 
dent,  not   the   thing  without  which   it 
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show  the  actual  effect  of  the  cases  in  which  the  liability  of  employers 
has  been  considered  under  this  particular  aspect.  The  general  prin- 
ciples involved  may  be  ascertained  by  consulting  the  standard  works 
on  the  law  of  negligence. 

The  cases  may  be  conveniently  classified  under  three  categories 
indicated  by  the  headings  of  the  following  sections. 

1574.  [807]  Operation  of  nonresponsible  agencies. — The  class  of 
cases  which  presents  the  fewest  difficulties  is  that  which  involves  sub- 
sequent occurrences  resulting  from  the  operation  of  some  nonresponsi- 
ble agency.  Under  such  circumstances  the  sole  question  to  be  deter- 
mined is  whether  the  result  produced  by  the  negligence  was  one  which 
might  reasonably  have  been  anticipated.' 

1575.  [808]  Nonculpable  acts  of  responsible  actors. — Another  and 
less  simple  class  of  cases  is  that  which  turns  upon  the  effect  of  a  subse- 
quent occurrence  which  was  the  result  of  the  nonculpable  act  of  a  re- 
sponsible actor,  either  the  injured  servant  himself  or  another  person. 
Considering  that  the  ultimate  test  of  liability  is  whether  the  conse- 
quences flowing  from  the  negligence  charged  were  such  as  might  rea- 
sonably have  been  expected,  the  decisions  under  this  head  cannot 
easily  be  reconciled  upon  the  facts.' 

would  not  have  happened."     It  should  speed,  without  giving  any  signal  of  its 

also  be  stated  that  the  proximate  cause  approach,  or  making  any  effort  to  check 

of  the  injury  is  to  be  referred  to  the  its  speed.    Western  do  A.  R.  Co.  v.  Bailey 

nearest  responsible  agency  from  which  (1898)   105  Ga.  100,  31  S.  E.  547. 

the   accident  followed,   as   a  proximate  Where   defendant  negligently   cut  an 

result,  and  that,  if  there  was  any  wrong-  electric  wire,  and,  because  of  the  cross- 

ful    or   negligent   act   in   the   chain    of  ing  of  other  electric  wires,  decedent,  a 

causation,  producing  the  disaster,  that  lineman,  received  a  shock  resulting  in 

wrongful    or    negligent    act    should    be  his  death,  a  finding  that  the  cutting  of 

found  to  be  the  proximate  cause  of  the  the  wires  was  the  cause  of  the  lineman's 

accident,     unless     clearly     too     remote,  death  was   proper,   though   it  operated 

Pudsey    v.    Dominion   Atlantic    R.    Go.  through  the  consequent  crossing  of  other 

(1895)  27  N.  S.  498.  wires.    Brmighel  v.  Southern  New  Eng- 

And  see  Alabama  G.  8.  R.  Co.  v.  Vail  land  Teleph.  Co.    (1900)    72  Conn.  617, 

(1904)    142  Ala.  134,  110  Am.  St.  Rep.  49  L.R.A.  404,  45  Atl.  435. 

23,  38   So.  124;    Thomas  v.  Sloss-Shef-  And  see  De  Boch  v.  American  Bridge 

field  Steel  £  I.  Co.  (1905)  144  Ala.  188,  Co.    (1909)    131  App.  Div.  480,  115  N. 

39  So.  715.  Y.  Supp.  461    (derrick  fell  from  upper 

1  A  railroad  company  is  liable  for  per-  deck  of  "traveler,"  and  servant  fell  be- 

sonal  injuries  sustained  by  an  employee  cause  beams  on  other  side  of  deck  were 

who,  while  free  from  negligence  and  in  out  of  place;   no  direct  connection  be- 

his  proper  place,  performing  his  duties  tween  fall  of  derrick  and  the  misplaced 

as  a  servant  of  the  company,  was  struck  beam  could  have  been  anticipated) . 

by  the  body  of  a  trespasser  who  was  1(a)   Liability  denied. — Negligence  of 

killed  by  being  thrown  from  the  track  the   engineer   of   one   railroad   train   in 

by  an  engine,  where  the  engineer  saw  moving  his  engine  towards  the  crossing 

the  trespasser  upon  the  track  in  time  to  of   another  railroad  before  a  train  on 

stop  before  striking  him,  but  carelessly,  the  crossing  has  entirely  passed  is  not 

negligently,  and  recklessly  allowed  the  the  proximate  cause  of  an  injury  to  a 

train   to   run   at  a   dangerous   rate  of  fireman  on  the  former  train  resulting 
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from  the  latter  train  suddenly  and  un-  ant  who,  while  climbing  a  ladder  for 

expectedly  backing  after  having  cleared  the  purpose  of  removing  the  same,  falls 

the  track.    Kansas  City,  M.  &  B.  R.  Go.  by  reason  of  the  defective  condition  of 

V.  Lackey    (1896)    114  Ala.  152,  21  So.  the  ladder.     Lamotte  v.  Boyce    (1895) 

444.  105  Mich.  545,  63  N.  W.  517. 

Failure  of  the  yard  master  to  proper-  Sending  an  employee  away  and  doing 

ly  make  up  a  train,  and  to  inspect  the  his  work  by  a  smaller  and  weaker  man 

cars   and  remedy  the   condition   of   the  is  not  the  proximate  cause  of  an  injury 

angle  cock  and  the  air  hose  of  one  of  to  another  employee  from  the  fall  of  a 

the    cars,    is   too    remote   to    furnish   a  post  which  they  were  engaged  in  setting, 

ground    of    recovery    against    the   com-  where  the  post  did  not  fall  because  of 

pany    by   a   freight   conductor,    for    in-  his  lack  of  strength,  but  because  of  the 

juries  sustained  in  attempting  to  close  a  slipping  of  such  employee  through  the 

defective  angle  cock  while  rearranging  character   of   the   ground   on   which   he 

the  train  and  putting  the  air  cars  to-  was  obliged  to  stand.    Hunter  v.  Kansas 

gether,  by  the  engine  pushing  the  cars  City  &  M.  R.  dc  Bridge  Go.    (1898)    29 

back   against  the   one   he  was  working  C.  C.  A.  206,  54  U.  S.  App.  653,  85  Fed. 

upon.    St.  Louis  <£  S.  F.  R.  Go.  v.  Nelson  379. 

(1899)  20  Tex.  Civ.  App.  536,  49  S.  W.  The   violation    of   a   municipal   ordi- 

710.  nance  as  to  the  speed  of  a  street  railway 

Where  a  switchman,  acting  under  a  car,  or  as  to  the  space  required  to  be 
sudden  impulse,  and  in  the  mistaken  be-  maintained  between  two  cars  driven  in 
lief  that  a  switch  is  wrongly  set  for  the  same  direction,  did  not  render  the 
a  train  approaching  on  the  main  track,  company  liable  for  an  injury,  which  was 
manipulates  it  so  as  to  throw  that  train  due  to  the  fact  that  a  switchman,  fear- 
on  a  siding,  thereby  causing  the  death  ing  a  kick  from  the  horses  of  an  ap- 
of  an  engineer,  it  is  not  error  to  refuse  preaching  car,  stepped  back  suddenly, 
to  submit  to  the  jury  the  question  and,  miscalculating  the  distance  in  his 
whether  the  company  was  negligent  in  confusion,  got  too  near  the  other  track 
failing  to  adopt  a  rule  requiring  and  was  struck  by  a  passing  car. 
switches  to  be  locked,  and  switchmen  to  Thompson  v.  Citizens'  Street  R.  Co. 
be  at  their  posts  when  trains  were  pass-  (1899)  152  Ind.  461,  53  N.  E.  462. 
ing  on  the  main  track.  Burke  v.  Syra-  In  some  cases  where  a  servant  has 
cuse,  B.  dc  N.  Y.  R.  Go.  (1893)  69  Hun,  slipped  or  stumbled  and  been  injured 
21,  23  N.  Y.  Supp.  458.  because  of  unguarded  machinery  or  of 

A  declaration  alleging  that  the  mas-  some  other  dangerous  condition  due  to 

ter  negligently  erected  a  hoarding  in  a  the  master's  negligence,  it  has  been  held 

street,  and  left  a  machine  in  a  position  that   the    slipping   was   the    proximate 

in  which  it  was  likely  to  cause  danger  cause   of   the   injury,   and  consequently 

to  the  workmen,  and  that  a  cart  acci-  the  master  was  not  liable  for  the  injury, 

dentally  ran  against  the  hoarding,  and  Stumpf    v.    Corn    Products    Mfg.    Co. 

knocked  down  the  machine  against  the  (1930)    155  111.  App.  194   (unprotected 

plaintiff,    does    not   show   that    the    in-  pulley);    P.   H.  &   F.   M.  Roots   Co.  v. 

jury  was  the  proximate  result  of  the  Meeker   (1905)    165  Ind.  132,  73  N.  E. 

negligence    specified.      Assop    v.    Yates  253  (unguarded  machinery) ;  Chicago  & 

(1858)    2  Hurlst.  &  N.   768,  27   L.  J.  E.  R.  Go.  v.  Dinius  (1908)  170  Ind.  222, 

Exch.  N.  S.  156.  84  N.  E.  9   (defective  railroad  track)  ; 

The  fact  that  the  hanger  of  a  sliding  Crawford  &  McC.   Go.  v.   Oose    (1909) 

door  is  defective  and  consequently  diffi-  172  Ind.  81,  87  N.  E.  711    (unguarded 

cult  to  move  is  not,  in  law,  the  proxi-  machinery)  ;     McTieman    v.    AmericoM 

mate  cause  of  an  injury  to  the  leg  of  Woolen  Go.    (1908)    197  Mass.  238,  83 

an  employee  who,  while  moving  it  with  N.  E.  673   (fall  caused  by  negligence  of 

the  help  of  a  cocmployee,  loses  his  bal-  fellow  servants  held  proximate  cause  of 

ance  and  falls  from  a  stool  which  lie  has  injury) ;    Holloran   v.    Union    Iron    <§ 

mounted  in  order  to  be  in  a  more  ad-  Foundry  Co.  (1896)  133  Mo.  470,  35  S. 

vantageous    position    for    pushing    it.  W.  260  (servant  fell  through  uncovered 

Conley  v.  American  Exp.  Go.  (1895)  87  girders)  ;    Jones  v.   Pioneer   Cooperage 

Me.  352,  32  Atl.  965.  Co.    (1908)    134  Mo.  App.  324,   114  S. 

The  fact  that  sawdust  is  allowed  to  W.  94   (failure  to  provide  scaffolding); 

accumulate    upon    a    boiler   is   not    the  Valeraino  v.  Garvin  Mach.  Co.   (1910) 

proximate  cause  of  an  injury  to  a  serv-  139  App.  Dlv.  139,  123  N.  Y.  Supp.  959 
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(unguarded  cogwheels)  ;  Mulligan  v. 
Thompson  Bros  (1911)  143  App.  Div. 
413,  128  N.  Y.  Supp.  126  (defective 
tailpiece  for  coal  wagon)  ;  Kimmerle  v. 
Carey  Printing  Co.  (1911)  144  App. 
Div.  714,  129  N.  Y.  Supp.  572  (servant 
held  to  have  assumed  risk  of  necessary 
elements  of  danger  of  employment)  ; 
Meyers  v.  Ideal  Steam  Laundry  (1910) 
60  Wash.  134,  110  Pac.  803  (unguarded 
machine). 

In  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Mealer  (1892)  1  C.  C.  A.  633,  6  U. 
S.  App.  86,  50  Fed.  725,  it  was  held 
that  where  a  switchman,  while  running 
alongside  of  a  moving  train,  stumbled 
over  a  piece  of  coke  negligently  left  be- 
side the  track  by  fellow  servants  of  the 
switchman,  and  his  arm  was  crushed  be- 
tween the  deadwoods  of  the  car,  the 
stumbling  was  the  proximate  cause  of 
his  injuries,  and  evidence  as  to  the  de- 
fective condition  of  the  coupling  ap- 
pliances was  inadmissible. 

In  GroAoford  -'■  McC.  Co.  v.  Gose 
(1909)  172  Ind.  81,  87  N.  E.  711,  it 
was  held  that  the  slipping  of  plaintiff's 
hand  off  a  handle  which  operated  cog- 
wheels, and  not  the  uncovered  condition 
of  the  wheels  against  which  his  hand 
was  thrust,  was  the  proximate  cause  of 
his  injury. 

In  Venbuvr  v.  Lafayette  Worsted 
Mills  (1910)  —  R.  I.  — ,  75  Atl.  264, 
it  was  held  that  the  master  could  not 
be  held  liable  for  injuries  caused  to  a 
boy  by  slipping  and  thrusting  his  hand 
into  the  blower  of  a  ventilating  ma- 
chine, where  such  result  could  not  have 
been  anticipated  by  the  master. 

No  causal  connection  between  the  neg- 
ligence charged  and  the  injury  is  shown 
by  a  complaint  in  which  the  abnormal 
risks  specified  were  that  a.  passage  of 
only  19  inches  in  width  was  provided  be- 
tween a  crane  and  a  deep  moulding  pit, 
and  that  the  pit  was  left  uncovered,  in 
which  the  injury  was  alleged  to  have 
been  receivedj  owing  to  the  fact  that 
the  plaintiff  stumbled,  while  walking 
along  the  narrow  passage,  and,  in  an 
endeavor  to  regain  his  balance,  caught 
his  hand  in  the  wheels  of  the  crane.  The 
court  based  its  ruling  on  the  theory  that 
the  stumbling  was  the  proximate  cause 
of  the  accident;  that,  as  the  passage 
was  not  insufficient  for  the  purpose  for 
which  it  was  used,  and  was  not  encum- 
bered or  obstructed  through  the  defend- 
ant's fault,  this  stumbling  must  have 
been  caused  by  pure  accident  or  by  neg- 


ligence on  the  plaintiff's  part,  and  that 
it  did  not  appear  that  the  result  would 
have  been  different  if  the  pit  had  been 
covered.  The  suggestion  that,  if  the 
pit  had  been  covered,  the  plaintiff  would 
not  have  grasped  the  crane  for  support^ 
but  would  have  allowed  himself  to  fall 
on  the  cover,  was  rejected  as  being  mere 
speculation,  and  not  averment;  but  it 
was  declared  that,  if  this  had  been 
averred,  the  complaint  would  still  have 
been  bad.  Greer  v.  Turnhull  (1891)  19 
Sc.  Sess.  Cas.  4th  series,  21. 

Where  a  servant  engaged  in  moving  a 
derrick  across  the  uncovered  girders  on 
the  first  floor  of  a  building,  after  the 
master  had  promised  to  furnish  more 
planks,  fell  into  the  cellar  by  reason  of 
his  foot  slipping  from  the  girder  upon 
which  he  had  placed  it  without  appre- 
hending any  danger  therefrom,  it  was 
held  that  no  action  could  be  maintained, 
since,  under  such  circumstances,  the- 
fall  was  not  caused  by  the  insufficiency 
in  the  number  of  the  planks,  or  a  defect 
in  the  crowbar  or  the  derrick,  but  sim- 
ply by  a  miscalculation  on  his  part  as 
to  his  position,  and  his  accidental  slip 
from  the  girder.  BoUoran  v.  Union 
Iron  d  Foundry  Go.  ( 1896 )  133  Mo.  470, 
35  S.  W.  260. 

But  see  the  cases  to  the  contrary,  cit- 
ed in  the  following  subdivision  of  this 
note. 

(b)  Lia'oility  affirmed. — Recovery  has. 
been  allowed  where  the  plaintiff,  owing 
to  an  act  of  misjudgment,  caused  a 
heavy  piece  of  machinery  to  fall  upon 
himself.  Sohults  v.  Bear  Creek  Ref.  Co. 
(1897)  180  Pa.  272,  36  Atl.  739. 

Where  an  engineer  was  obliged  to  re- 
verse his  engine,  which  was  leaving  the 
track  because  of  the  defective  condition 
of  the  track,  and  was  thereby  injured, 
the  neglect  of  the  company  to  keep  its 
track  in  repair  was  the  proximate  cause 
of  the  injury,  and  plaintiff  may  recover. 
Knapp  V.  Sioux  City  d  P.  It.  Co.  (1887) 
73  Iowa,  41,  32  N.  W.  18,  former  ap- 
peal '(1884)  65  Iowa,  91,  50  Am.  St. 
Rep.  1,  21  N.  W.  198. 

In  Finley  v.  Richmond  cf  D.  R.  Go. 
(1893)  59  Fed.  419,  where  defects  in  the 
engine  brake  and  the  reversing  of  the 
lever  caused  injury  to  a  brakeman,  while 
coupling,  it  was  held  that  the  engineer 
might  have  controlled  the  movements  of 
his  engine  by  means  of  the  tender  brake ; 
but  he  was  held  to  be  justified  in  act- 
ing  on  the   assumption   that   by  using 
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■caution  he  might  make  the  defective  ap-  food   and   shelter,   was   held  to  be  the 

pliances  work  properly.  proximate  cause  of  a  sickness  contracted 

^  jury  is  warranted  in  finding  that  while  he  was  walking  by  night,  in  ex- 
"there  was  no  interposition  of  any  new  tremely  cold  weather,  to  a  village  9 
and  independent  cause  which  would  re-  miles  distant.  Schumaker  v.  8t.  Paul 
lieve  the  defendant  company  from  lia-  ef  D.  R.  Co.  (1891)  46  Minn.  89,  12 
bility  for  defects  in  its  track,  where  the  L.R.A.  257,  48  N.  W.  559.  The  court 
evidence  tended  to  show  that  a  train,  said:  "There  was  no  intervening  inde- 
while  running  down  a  grade,  parted  pendent  cause  of  the  injury,  for  all  of 
owing  to  those  defects,  and  it  was  the  acts  done  by  the  plaintiff,  in  his 
proved  that  a  tank  of  gasoline  was  effort  to  seek  protection  from  the  in- 
burst  open  by  a  subsequent  collision  be-  clement  and  dangerous  weather,  were 
tween  the  two  sections,  and  that  the  legitimate,  and  compelled  by  defendant's 
conductor,  when  he  came  forward  with  failure  to  reconvey  him  to  the  city.  Had 
his  lantern,  was  killed  by  an  explosion,  he  remained  at  the  caboose,  and  lost  his 
Chicago  G.  W.  E.  Co.  v.  Price  (1899)  hands  or  his  feet,  or,  perhaps,  his  life, 
38  C.  C.  A.  239,  97  Fed.  423.  by  freezing,  no  doubt  could  exist  of  the 

It  is  not  negligence  for  a  fellow  serv-  defendant's  liability.  It  must  not  be 
ant  to  operate  machinery  on  the  as-  permitted  to  escape  the  consequences  of 
sumption  that  it  is  in  good  condition,  its  wrong  because  the  injuries  were  re- 
Hence  the  defective  condition  of  the  ceived  in  an  effort  to  avoid  the  threat- 
bumper  of  a  freight  car,  and  not  the  en-  ened  danger,  or  because  they  differ  in 
gineer's  act,  is  the  proximate  cause  of  form  or  seriousness  from  those  which 
:an  injury  due  to  the  deadwoods  meet-  might  have  resulted  had  the  plaintiff 
ing  and  crushing  plaintiff,  where  the  made  no  such  effort." 
moving  car  was  being  backed  at  a  rate  The  employer  is  not  allowed  to  escape 
of  speed  which  would  not  have  brought  responsibility  where  the  intervening  act 
the  deadwoods  together  if  the  bumper  which  was  the  immediate  cause  of  the 
had  been  in  order.  Goodrich  v.  'New  injury  was  done  under  the  influence  of 
York  C.  &  H.  R.  R.  Go.  (1889)  116  mental  perturbation  induced  by  the  dan- 
'H.  Y.  398,  5  L.R.A.  750,  15  Am.  St.  Rep.  gerous  conditions  complained  of.  Com- 
410,  22  N.  W.  397.  pare   §§    1274-1277,   ante. 

The    servants    of   a   mining   company  A  railway  company  is  not  excused  by 

have  the   right  to   assume   that  a   per-  the  fact  that  the  plaintiff,  an  engineer, 

manent    platform    built    for    their    use  in  his  excitement  jumped  from  his  en- 

upon  one  of  the  levels  of  the  mine,  and  gine,  when,   had  he   remained  upon   it, 

likely    to    be    subjected    to    the    strain  he  might,  perhaps,  have  escaped  injury 

caused  by   explosions   in   the   shaft  be-  from  a  collision  due  to  the  negligence 

neath  it,  will  stand  the  test  to  which  of  an  incompetent  switch-tender.     East 

the  ordinary  operations  of  the  mine  sub-  Tennessee,    V.   &    G.   R.    Co.    v.    &urley 

ject  it.     Such  ordinary  operations  can-  (1883)   12  Lea,  46. 

not  be  regarded  as  constituting  an  in-  It  cannot  be  said,  as  matter  of  law, 

tervening    cause.       Smizel    v.     Odanah  that  the  unlawful  rate  of  speed  at  which 

Iron  Co.    (1898)    116  Mich.  149,  74  N.  an  engine  is  running  is  not  the  proxi- 

W.  488.  mate  cause  of  an  injury  received  by  a 

The  fact  that  the  surgeon  who  acted  laborer,  who,  in  seeking  to  get  out  of 

for  the  employer  and  amputated  an  in-  the  way  of  an  engine  which  comes  upon 

jured  employee's  leg  may  have  been  mis-  him  suddenly,  slips  upon  some  snow  and 

taken  as  to  "the  necessity  of  such  ampu-  ice  near  the  track  and  is  struck  by  the 

-tation     will     not    prevent     a     recovery  engine.      Crowley  v.   Burlington,   C.   R. 

against  the  employer,  where  the  servant  d  N.   R.   Co.    ( 1885 )    65   Iowa,   658,  20 

himself  was  guilty  of  no  negligence  in  N.  W.  467,  22  N.  W.  918. 

obtaining  or  submitting  to  the  amputa-  That  a  boy  killed  by  a  projecting  rock 

tion.     St.  Louis  &  8.  P.  R.  Co.  v.  Doyle  in  a  stone  quarry  falling  from  above  and 

^894)    Tex.  Civ.  App.  — ,  25  S.  W.  crushing  him,  in  the  excitement  of  the 

^g2  moment  lost  his  presence  of  mind,  and, 

a'  railway  company's  nonperformance  in  an  honest  effort  to  save  his  life,  by 

of  its  duty  to  furnish  an  employee,  who  mistake  pursued  the  course  to  lose  it, 

had  been  sent  out  to  repair  a  wrecked  is  no  excuse  for  the  negligence  of  the 

car    with  the  means  of  transportation  foreman     in    not     removing     the     rock 

^  some   place  where  he  could  procure  which   caused   the   disaster.     MoMillcun 
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MarUe  Co.  v.  Bladk    (1890)    89  Tenn.  held  to  be  for  the  jury.     WelUhwn,  v. 

]18,  14  S.  W.  479.  National  Wheel   Go.    (1901)    128  Mich. 

In   an  action   against  a  railroad  for  1,  87  N.  W.  75. 

personal  injuries,  defendant's  negligence  The  fact  that  a  winchman,  as  a  result 

was  the  proximate  cause  of  the  injuries,  of   the   fright    produced    by   the   alarm 

if    the    fireman    of    one    of    defendant's  raised  when  a  seaman  was  caught  in  the 

trains,   apprehensive  of  danger  because  fall  of  the  winch  owing  to  the  want  of 

the  train  did  not  stop  when  signaled  to  a  light,  runs  the  machine  faster,  instead 

do  so,  caused  the  injuries  by  jumping  of  stopping  it,  does  not  break  the  causal 

from    the    engine   against   the   plaintiff  connection  between  the  want  of  the  light 

while  he  was  engaged  in  repairing  de-  and  the  injury.     The  Manhanset  (1893) 

fendant's  tracks.    Jackson  v.  Galveston,  69  Fed.  843. 

H.  d  S.  A.  R.  Go.    (1897)   90  Tex.  372,  The  act  of  an  engineer  of  one  com- 

38  S.  W.  745,  affirming  (1896)    14  Tex.  pany    in    jumping   from   his    engine   to 

Civ.  App.  685,  37  S.  W.  786.  escape   a   collision   with   a  train   negli- 

The  fact  that  a  fireman  jumps  from  gently  moved  by  another  company  does 
an  engine  in  order  to  avoid  the  effects  not  break  the  chain  of  causation  so  as 
of  a  collision,  which  he  sees  to  be  im-  to  exempt  the  second  company  from 
pending,  with  an  obstruction  on  the  liability  for  such  injuries  as  the  loco- 
track,  does  not  break  the  chain  of  causa-  motive,  thus  left  uncontrolled,  may  in- 
tion  between  the  injury  and  the  negli-  Aict  on  other  employees.  Nary  v.  New 
gence  to  which  the  obstruction  was  due.  York,  0.  &  W.  R.  Go.  (1890)  29  N.  Y. 
McGraw  v.  Texas  &  P.  R.  Co.  (1898)  S.  R.  630,  9  N.  Y.  Supp.  153. 
50  La.  Ann.  466,  69  Am.  St.  Rep.  450,  A  telephone  company  is  not  freed 
23  So.  461.  from    liability    for    negligence    through 

A  railway  employee  injured  by  falling  which  high  voltage  wires  were  broken, 

from  a  car  without  fault  on  his  part,  causing   injury    to    a   lineman,    by   the 

while  obeying  the  conductor's  direction  fact  that  a  third  person  wrapped  the 

to    run   forward   and   give   warning   to  wires    around   a    pole   upon   which    the 

prevent  a  collision  that  has  become  im-  lineman    subsequently    worked.      Smith 

minent  because  of  the  company's  negli-  v.    Missouri   &   E.    Teleph.   Go.    (1905) 

gence,  is  not  prevented  from  recovering  113  Mo.  App.  429,  87  S.  W.  71. 

therefor  against  the  railway  company,  The   fact   that   the    immediate   cause 

on  the  ground  that  such  negligence  is  of  the  servant's  being  injured  by  coming 

too  remote.    Simmons  v.  East  Tennessee,  in  contact  with  machinery  which  should 

V.  &  G.  R.  Go.    (1893)    92  Ga.  658,  18  have  been  guarded,  or  of  his  being  in- 

S.  E.  999.  jured  in  some  other  way,  was  a  slip  or 

The  failure  to  give  proper  warning  of  stumble,    will    not,    according    to    the 

the  approach  of  a  train  by  sounding  the  greater  weight  of  authority,  prevent  the 

whistle,  as  was  required  by  a  rule  under  master's    negligence    from    being    con- 

the     circumstances,     is    the    proximate  sidered  the  proximate  cause  of  the  in- 

cause   of  an  injury  to  a  section  hand,  jui'y: 

which  was  immediately  due  to  the  fact  Colusa  Parrot   Min.   £   Smelting   Co. 

that  one  of  his  coservants,  in  the  excite-  v.   Monahmi    (1908)    89   C.   C.   A.   256, 

ment  of  the  moment,  let  go  his  hold  of  162     Fed.    276     (negligently    insulated 

a  hand  car  which  the  gang  were  lifting  electric     wire)  ;     Dauiert    v.     Western 

off  the  track.     International  &    G.   N.  i^eat  Co.    (1910)    135  Cal.  144,  67  Pac. 

R.  Co.  V.  Newbum  (1900)  —  Tex.  Civ.  133   (clothing  caught  in  protruding  set 

App.   — ,   68   S.   W.   542,   judgment   af-  screws);   Taylor  v.  Felsing   (1896)    164 

firmed  in   (1901)   94  Tex.  310,  60  S.  W.  HI-  331,  45  N.  E.  161    (failure  to  pro- 

429   (only  points  of  practice  discussed),  vide  means  for  throwing  machinery  out 

Where  a  servant  was  standing  on  a  of    gear)  ;    Rock    Island    Sash    &   Door 

narrow  space,  oiling  a  lathe,  and  being  Works  v.  Pohlman   (1903)   210  111.  133, 

startled  by  the  foreman's  suddenly  set-  71  N.  E.  428   (unprotected  cogwheels)  ; 

ting    the    machine    in    motion    without  Davis    v.    M&rcer    Lumber    Co.     (1905) 

warning,  made  a  sudden  effort  to  escape  164  Ind.  413,  73  N.  E.  899    (unguard- 

from  his  dangerous  position,  and  in  do-  ed  saw)  ;  Espenlauh  v.  ElUs   (1904)   34 

ing  so,  stumbled  so  that  his  arm  was  Ind.  App.  163,  72  N.  E.  527  (unguarded 

thrown   onto    the   knives,   the   question  ripsaw)  ;    United  States  Cement  Go.  v. 

whether   the   foreman's   negligence   was  Cooper    (1907)   —  Ind.  App.  — ,  82  N. 

the  proximate  cause  of  the  injury  was  E.    981    (unguarded    machinery;    judg- 
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raent   for   plaintiff  reversed   on   ground  654,    71    Pac.    182     (unprotected    lever 

of   misconduct   of   counsel)  ;    Evansville  starting  machinery)  ;  Hoveland  v.  Ball 

Hoop  <£■  Stave  Co.  v.  Bailey   (1908)   43  Bros.  Marine  R.  &  Shipping  Co.  (1905) 

Ind.  App.  153,  84  N.  E.  549  (unguarded  41  Wash.  164,  82  Pac.  1090  (unguarded 

gangsaw);    Crowley   v.    Burlington,    C.  shaft   coupling);    MoKean  v.    Cfiappell 

R.   d   N.  R.   Go.    (1884)    65   Iowa,   658,  (1910)     56    Wash.    690,    106    Pac.    184 

20  N.  W.  467,  22  N.  W.  918    (plaintiff  (defective  cable)  ;  Yessy.  Chicago  Brass 

slipped  as  he  was  trying  to  get  out  of  Go.    (1905)    124   Wis.   406,    102   N.   W. 

the  way   of  a  train  moving  at  an  un-  932    (failure   to   notify   servant   of  the 

lawful  rate  of  speed)  ;  Wible  v.  Burling-  danger  arising  from  the  fact  that  the 

ton,  C.  R.  <£  N.  R.  Co.  ( 1899 )   109  Iowa,  machine    could    not   be    stopped    under 

557,    80   N.    W.    679    (insufficient   hand  certain     circumstances)  ;      Winchel     v. 

hold);    Stodola  v.   Cedar  Rapids  &   M.  Goodyear   (1905)    126  Wis.  271,  105  N. 

City  R.   Go.    (1911)    152  Iowa,  37,  131  W.    824    (unprotected    circular    slasher 

N.     W.     38      (unguarded     machinery);  saw). 

Godfrey   v.   Illinois    C.   R.    Co.    (1906)  In   Fegley   v.   Lycoming   Rubber   Co. 

117    La.    1094,    42    So.    571     (defective  (1911)    231   Pa.   446,   80   Atl.   870,  the 

plank);    Rossey    v.    Lawrence     (1909)  court    said:      "To    hold    that    a    prior 

123  La.  1053,  49  So.  704,  17  Ann.  Cas.  slip   or  an  accidental  movement  which 

484  (unguarded  cogwheels)  ;  MacDonald  brings    an    unfortunate    workman    into 

V.  Freeman  Mfg.  Go.    (1910)    160  Mich,  contact  with  uncovered  cogwheels  is  to 

380,    125   N.    W.    352    (unguarded   ma-  be   considered   as   the   proximate   cause 

chinery )  ;  Snyder  v.  Waldorf  Box  Board  of    the    resulting    injury   would    be    to 

Go.    (1910)    110   Minn.   40,   124   N.  W.  practically  nullify  the  provisions  of  the 

450     (unguarded    machinery)  ;    Lore   v.  law  made  to  protect  him  against  such 

American  Mfg.  Co.  (1901)  160  Mo.  608,  risks." 

61  S.  W.  678  (unguarded  cogwheels)  ;  Where  the  evidence  was  that  plain- 
Musiclo  V.  Jacob  Bold  Padking  Go.  tiff's  intestate,  who  was  employed  as 
(1894)  58  Mo.  App.  322  (hot  water  switchman  in  defendant's  yard,  went 
tank  left  uncovered)  ;  Swift  &  Co.  v.  in  between  two  cars  to  make  a  coup- 
Eoloubek  (1900)  60  Neb.  784,  84  N.  ling,  and,  having  completed  it,  attempt- 
W.  249,  modified  on  rehearing  in  (1901)  ed  to  step  out  upon  the  planking  in  a 

62  Neb.  31,  86  N.  W.  900  (defective  highway  crossing;  that  the  planks 
machinery)  ;  Leauoo  v.  'New  York  (1903)  were  so  uneven  that  his  foot  caught 
87  App.  Div.  405,  84  N.  Y.  Supp.  511  or  slipped  thereon,  and  he  was  thrown 
( defective  manhole )  ;  Deegan  v.  Gutta  under  the  cars ;  that,  as  he  slipped,  he 
Perclia  &  Rubber  Mfg.  Co.  ( 1909 )  131  grasped  the  grab-iron,  and  endeavored 
App.  Div.  101,  115  N.  Y.  Supp.  291  to  jump  out  from  under  the  car,  and 
(absence  of  shifter)  ;  Collins  v.  Water-  was  about  to  accomplish  this,  when  his 
bury  Co.  (1911)  144  App.  Div.  670,  129  foot  slipped  into  a  hole  between  the 
N.  Y.  Supp.  661  (failure  to  instruct  ends  of  two  ties,  and  he  was  run  over 
plaintiff  how  to  stop  machine);  Finkle  by  the  cars  and  killed, — it  was  held 
V.  Bolton  Landing  Lumber  Go.  (1931)  the  court  properly  left  it  to  the  jury 
148  App.  Div.  500,  132  N.  Y.  Supp.  to  determine  whether  the  condition  of 
1038  (unguarded  saw,  for  the  jury)  ;  the  plank  at  the  crossing  was  the  prox- 
Hartman  v.  Berlin  &  J.  Envelope  Go.  imate  cause  of  the  injury.  Herriek  v. 
(1911)  71  Misc.  30,  127  N.  Y.  Supp.  Quigley  (1900)  41  C.  C.  A.  294,  101 
]87  (unguarded  belt)  ;  Bennett  v.  Caro-  j'gd.  187.  The  court  took  the  position 
Una  Mfg.  Co.  (1908)  147  N.  C.  620,  61  that  such  evidence  tended  to  show  that 
S.  E.  463  (unguarded  knives);  Ziehr  ^.j^g  gervant  never  recovered  from  the 
V.  Mawmee  Paper  Go.  (1905)  28  Ohio  dangerous  situation  in  which  he  had 
^-  P;i*^  ^F1°o1n^"o^^M  ''^nv"  '  been  placed  by  the  defective  planking. 
L  A?nT?  'TlV'^?^%lT\nl^-  ,  A  Complaint  is  not  demurrab^le  which 
guarded  cogs)  ;' Fegley  v.  Ly,ol„„  alleges  that  the  plaintiff,  being  obliged 
Rubber  Co.  (1911)  231  Pa.  446,  80  AtL  *»  ^^^]"^  "P°"  ^  ^^^^^'  f'wed,  and, 
870  (unguarded  machinery)  ;  Longview  '"  drying  to  save  himself,  thrust  his 
Cotton  Oil  Co.  v.  Thurmond  (1909)  55  liand  into  an  uncovered  pinion  wheel. 
Tex  Civ.  App.  499,  119  S.  W.  130  (un-  The  contention  of  defendant  was  that 
covered  revolving  spliced  shaft)  ;  Goe  the  primary  cause  of  the  injury  was  a 
V   Northern  P.  R.  Co.  (1903)  30  Wash,  slip    due    to    accident    or    carelessnoss 
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1576.  [809]  Culpable  acts  of  responsible  actors;  negligence  of  co- 
servants. —  In  a  third  class  of  cases  the  intervening  occurrences,  the 
effect  of  which  is  in  question,  resulted  from  the  culpable  acts  of  re- 
sponsible actors.  The  negligent  acts  which  the  courts  have  considered 
from  this  point  of  view  have  been  either  those  of  fellow  servants  or 
those  of  the  injured  servant  himself. 

In  a  few  decisions  courts  have  recognized,  more  or  less  explicitly, 
the  principle  that  a  master  is  not  protected  by  the  fact  that  the  in- 
jury was  immediately  due  to  the  negligence  of  a  fellow  servant,  if  the 
commission  of  that  negligence  might  reasonably  have  been  antici- 
pated.''    The  difficulty  of  fixing  the  boundary  between  the  area  of 


Shields  v.  Murdoch  (1893)  20  So.  Sess. 
Cas.  4th  series,  727. 

See,  however,  the  previous  subdivision 
of  this  note,  where  some  cases  involving 
the  similar  circumstances  of  a  slip  are 
cited. 

1  In  McCoMley  v.  Norcross  ( 1892 ) 
155  Mass.  584,  30  N.  E.  464,  where  it 
was  held  that  placing  heavy  iron  beams 
near  an  open  hole  in  the  floor,  and 
leaving  them  there  for  two  or  three 
days  in  such  a  position  that,  on  being 
pushed  by  a  person  desiring  to  pass, 
one  of  them  toppled  over  and  fell  into 
the  hole,  is  such  evidence  of  negligence 
on  the  part  of  the  master  as  will  sus- 
tain a  verdict  in  favor  of  a  servant  who 
was  injured  by  the  falling  beam,  the 
court  said:  "If  the  beams  were  so  left 
that  one  of  them  would  be  liable,  as  a 
natural  consequence,  from  some  in- 
tervening cause  or  agency,  to  be  so 
moved  that  it  might  fall  through  the 
floor,  the  fact  that  an  intervening  act  or 
agency  occurred,  which  directly  pro- 
duced the  injurious  result,  would  not 
necessarily  exonerate  the  defendants 
from  responsibility.  Superintendence  is 
necessary  in  order  to  guard  against  in- 
juries from  such  intervening  and  in- 
advertent acts  of  careless  persons  as 
are  likely  to  happen  and  ought  to  be 
guarded  against.  The  question  is 
whether  the  moving  of  a  beam  was  so 
lilcely  to  occur  that  it  ought  to  have 
been  provided  against  by  the  super- 
indent.  It  might  be  found  that  the 
beams  were  negligently  left  near  the 
hole  in  the  floor,  where  they  were  likely 
or  liable  to  be  toppled  over  so  that  one 
of  them  might  fall  through  the  hole, 
and  thus  injure  someone  below,  and 
that  this  was  the  proximate  cause  of  the 


plaintiff's  injury,  although  some  care- 
less person  came  along  and  toppled 
them  over." 

In  an  action  by  a  railroad  employee 
to  recover  for  injuries  sustained  by  the 
act  of  a  coemployee  who  released  a  part 
of  the  track  being  repaired,  so  that  it 
fell  upon  and  crushed  the  plaintifl''s 
foot,  where  recovery  is  sought  because 
of  exposure  to  peculiar  hazard,  the  de- 
fendant is  not  entitled  to  the  direction 
of  a  verdict  on  the  ground  that  no  con- 
nection is  averred  or  shown  between  the 
fellow  servant's  negligence  and  the  al- 
leged extraordinary  haste  of  the  work, 
when  evidence  was  admitted  without 
objection  from  which  the  jury  might 
infer  that  the  expectation  of  an  ap- 
proaching train  led  to  the  negligent  act 
of  the  fellow  servant.  Anderson  v. 
Great  Northern  R.  Co.  (1898)  74  Minn. 
432,  77  N.  W.  240. 

By  an  independent  wrongful  act 
which  operates  so  as  to  break  the  chain 
of  causation  is  meant  one  which  was 
not  induced  by  the  act  of  the  master, 
or  one  which  did  not  so  operate  on  the 
conditions  created  by  the  master  as 
to  cause  them  to  produce  the  injury. 
New  York,  G.  &  St.  L.  R.  Co.  v.  Per- 
riguey  (1893)  138  Ind.  414,  34  N.  E. 
233,  37  N.  E.  976. 

The  removal  by  other  workmen  of  a, 
ladder  by  which  plaintiff  climbed  to  the 
press  rolls  in  defendants'  pulp  mill  will 
not  relieve  the  defendants  from  the  con- 
sequences of  their  negligence  in  fail- 
ing to  furnish  a  suitable  mode  of  pass- 
ing over  dangerous  machinery.  Myers 
V.  Sault  Ste  Marie  Pulp  £  Paper  Co. 

(1902)  3  Ont.  li.  Rep.  600,  affirmed  in 

(1903)  33  Can.  S.  C.  23. 
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facts  which  would  properly  by  covered  by  such  a  principle,  and  that 
which  would  be  covered  by  the  doctrine  of  common  employment,  is 
sufficiently  manifest.  Stated  with  reference  to  the  test  supplied  by 
the  conception  of  anticipation  or  nonanticipation,  the  practical  effect 
of  that  doctrine  is  simply  that,  whenever  the  negligence  of  a  coservant 
was  the  proximate,  and  not  merely  a  concurrent,  cause  of  the  injury 
(see  §  1581,  post),^  the  general  rule  applied  in  this  class  of  cases  is 
simply  that  the  existence  of  abnormally  dangerous  conditions  arising 
from  the  negligence  of  the  master  or  his  representative  will  not  en- 
title an  injured  servant  to  recover,  where  his  injury  was  the  result, 
not  of  those  conditions,  but  of  the  negligence  of  a  coservant  in  respect 
to  the  manner  of  performing  the  work,'  that  is  to  say,  where  the  direct 
promoting  cause  of  the  injury  was  the  negligence  of  a  fellow  servant* 
This  way  of  putting  the  judicial  situation  shows  that  the  general 
principle  which  declares  that  the  chain  of  causation  is  not  broken  by 
a  negligent  act  which  might  reasonably  have  been  anticipated  ^  cannot 
be  admitted  into  the  law  of  employers'  liability  without  greatly  re- 
stricting the  right  of  the  defendant  to  rely  on  the  doctrine  as  to  co- 
servants.  Indeed,  it  is  quite  evident,  from  a  perusal  of  chapters  lix.- 
iLXV.,  ante,  that  the  restriction  thus  indicated  has  never  received 
any  serious  consideration  in  a  multitude  of  cases  in  which  it  might, 
upon  the  evidence,  have  been  treated  as  an  element  in  the  inquiry.  It 
would  seem,  therefore,  that  the  principle  referred  to  at  the  beginning 
of  this  section  is,  for  practical  purposes,  ignored  in  actions  by  serv- 
ants against  their  masters,  and  that  the  severance  of  the  chain  of 
causation  is  almost  invariably  assumed  to  be  a  rigid  inference  of  law, 
which  takes  effect  as  soon  as  it  is  shown  that  the  injury  proximately 
resulted  from  the  negligence  of  a  coservant.  Numerous  cases  in 
which  the  propriety  of  this  presumption  was  virtually  taken  for 
granted  have  been  cited  in  the  earlier  chapters  just  mentioned.  The 
decisions  collected  in  the  note  below  deal  with  evidence  which  directly 
raised  the  question  whether  the  negligence  of  the  master  or  the  negli- 
gence of  a  coservant  was  the  proximate  cause  of  the  injury.    In  many 

2  A  negligent  act  of  a  master,  which    New  York  G.  d  E.  R.  R.  Co.  (1890)  32 
does  not  cause  an  injury  to  a  servant    N.  Y.  S.  E.  817,  10  N.  Y.  Supp.  645. 

or  concur  with  the  wrongful  act  of  a  *  Trewatha  v.  Buchanan  Gold  Mvn.  d 

fellow  servant  as  a  cause  of  the  injury,  Mill.   Go.    (1892)    96  Cal.  495,  28  Pac. 

cannot  be   coupled  with  such  wrongful  571,  31  Pac.  561  (disapproving  charge)  ; 

act    so  as  to  be  made  the  basis  of  a  Kappes  v.  Broum,  Shoe  Co.   (1905)    116 

recovery.    New  York,  C.  &  St.  L.  R.  Co.  Mo.  App.  154,  90  S.  W.  1158. 

V    Perriguey    (1893)    138  Ind.  414,  34  5  See,  generally,  Shearm.  &  Eedf.  Neg. 

N.  E    233,  37  N.  E.  976.  §§   34,  35;   1  Beven,  Neg.  pp.  98,  109, 

3  See  the  language  used  in  Earvey  v.  110. 
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instances  it  is  extremely  difficult,  not  to  say  impossible,  to  reconcile 
these  decisions,  in  view  of  the  facts  involved,  with  those  in  which  the- 
master  has  been  held  liable  on  the  ground  that  his  negligence  was 
not  a  remote,  but  a  concurrent,  cause  of  the  injury.  There  is,  in  fact,, 
a  considerable  body  of  authorities  which  can  scarcely  be  said  to  em- 
body any  other  principle  than  that  an  action  can  never  be  maintained 
where  a  coservant's  dereliction  of  duty  operates  upon,  and  renders- 
actively  mischievous,  the  physical  conditions  previously  created  by 
the  master's  antecedent  breach  of  his  obligations.  Yet  it  is  manifest . 
that  any  such  principle  is  directly  antagonistic  to  that  which  is  ex- 
emplified by  the  cases  collected  in  §  1581,  post.  A  judicial  exposition, 
of  the  diagnostic  elements  of  each  class  of  cases  seems  to  be  urgently 
needed.^ 


8  (a)  Liability  denied. — The  plaintiff 
has  been  held  unable  to  recover  for  in- 
juries caused  by  the  breaches  of  duty 
indicated  by  the  headings  of  the  follow- 
ing paragraphs: 

Acts  of  employees  for  whose  negli- 
gence the  master  is  responsible. — The 
manner  in  which  the  fellow  servants 
of  a  laborer  engaged  in  construction 
work  lifted  the  rail  which  injured  him, 
and  not  the  order  of  the  superintendent, 
is  the  proximate  cause  of  the  injury, 
although,  after  the  men  had  lifted  a 
rail  which  produced  an  injury  to  a 
fellow  servant,  and  had  carried  it  for- 
ward to  a  car,  and  while  there  holding 
it,  awaiting  the  word  of  command  to 
lift  it  further  and  throw  it  on  the  car, 
the  superintendent  failed  to  give  the 
word  of  command  in  such  a  way  as  to 
produce  concert  of  action  in  the  men, 
but,  on  the  contrary,  ordered  them  to 
get  the  rail  on  the  car  in  any  way  they 
could,  and  hurried  the  men  and  used 
oaths,  whereby  they  became  confused 
and  failed  to  act  in  concert.  Coyne 
V.  Union  P.  R.  Co.  (1890)  133  U.  S. 
370,  33  L.  ed.  651,  10  Sup.  Ct.  Rep. 
382. 

In  Northern  P.  R.  Co.  v.  Poirier 
(1897)  167  U.  S.  48,  42  L.  ed.  72,  17 
Sup.  Ct.  Rep.  741,  reversing  (1895)  15 
C.  C.  A.  52,  29  U.  S.  App.  583,  67  Fed. 
881,  it  was  held  that  the  negligence  of 
a  conductor  of  a  "wild"  train  in  vio- 
lating rules  regulating  the  running  of 
trains,  and  not  the  negligence  of  the 
train  despatcher,  was  the  proximate 
cause  of  a  collision.  The  court  con- 
sidered that  it  would  be  mere  conjecture 
to  deduce  from  the  fact  that  the  train 


was  "wild"  the  inference  that  the  con- 
ductor was  acting  under  the  control! 
of  the  train  despatcher. 

The  failure  of  a  railroad  company  to- 
give  notices  of  the  movements  of  trains - 
to  the  employees  upon  other  trains  is. 
not  the  proximate  cause  of  a  collision, 
which  would  not  have  occurred  but  for 
the  gross  negligence  of  the  engineer  of 
one    train    in    not    keeping    his    engine 
within  control,  and  of  the  crew  of  the- 
other  train  in  failing  to  place  torpedoes 
upon  the  track  in  the  rear  of  such  traini 
when  it  stopped,  and  station  a  flagman 
at   a   proper   distance.     Little   Rock   & 
M.  R.   Co.  V.  Bcurry    (1898)    43   L.R.A. 
347,  28  C.  C.  A.  644,  56  U.  S.  App.  37,- 
84  Fed.  944. 

A  train  despatcher's  failure  to  notify 
the  engineer  of  a  regular  train  that  a, 
special  has  the  right  of  track  does  not 
render  the  railroad  company  liable  for- 
an  injury  to  the  engineer  of  the  spe- 
cial, occasioned  by  a  collision  with  the 
regular,  which  would  not  have  occurredi 
but  for  the  violation  by  the  engineer 
of  the  regular  train  of  a  rule  regulating 
the  speed  at  which  the  passing  station 
should  be  approached.  Bryant  v.  Neini 
York  G.  £  H.  R.  R.  Co.  (1894)  81  Hun, 
164,  30  N.  Y.  Supp.  737. 

The  proximate  cause  of  the  injuries . 
received  by  a  fireman  in  a  rear-end  col- 
lision with  the  train   of  another   com- 
pany,   halted   at   night   at   an   unusual 
place  without  display  of  signals,  is  the- 
negligent  act  of  such  trainmen,  and  not. 
the  fact  that  the  engineer  of  the  loco- 
motive  on  which  the  fireman  was  em- 
ployed ran  his  engine  at  a  higher  rate- 
of  speed  than  the  company's  regulations- 
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authorized.  Smithson  v.  Chicago  O.  W. 
R.  Co.  (1898)  71  Minn.  216,  73  N.  W. 
853. 

Where  a  train  despatcher  has  issued 
instructions  as  to  the  operation  of  a 
train,  which,  if  they  had  been  observed 
by  the  conductor  and  engineer,  would 
have  prevented  a  collision  with  another 
train,  the  employees  on  the  latter  train 
cannot  recover  damages  for  injuries  re- 
sulting from  disobedience  to  those  in- 
structions. Chicago,  St.  L.  &  N.  0.  R. 
Co.  V.  Doyle   (1883)    60  Miss.  977. 

If  the  coemployees  of  a  conductor 
killed  by  the  collision  of  his  train  with 
another,  in  consequence  of  the  negli- 
gence of  an  agent  of  the  railway  com- 
pany, for  whose  acts  it  must  answer, 
are  also  negligent,  no  action  will  lie 
against  the  company  in  favor  of  his 
representatives.  Chicago  &  N.  W.  R. 
Co.  V.  Snyder  (1886)  117  111.  376,  7 
N.  E.  604  (instruction  disapproved, 
which  left  it  open  to  the  jury  to  infer 
that  proof  of  the  negligence  of  the 
company's  agent  and  the  conductor's 
freedom  from  negligence  would  alone 
Justify  a  verdict  against  the  company). 

The  proximate  cause  of  a  collision 
being  shown  to  be  the  negligence  of  a 
brakeman  in  failing  to  set  the  brakes 
and  thereby  prevent  the  cars  running 
backwards,  a  recovery  cannot  be  based 
on  the  negligence  of  the  train  master 
in  running  the  two  trains  too  close  to- 
gether, in  the  absence  of  any  proof  that 
they  were  dangerously  near  if  proper 
care  had  been  taken;  nor  on  the  ground 
of  negligence  in  insufficiently  manning 
the  train,  it  appearing  that  one  man 
could  have  set  the  brakes  in  time,  had 
he  done  his  duty.  Relyea  v.  Kansas 
City  &  Ft.  8.  &  G.  R.  Co.  (1892)  112 
Mo.  86,  18  L.K.A.  817,  19  S.  W.  1116. 

The  negligence  of  an  engineer  in  re- 
sponding to  a  yard  master's  signal  to 
back  some  cars,  without  first  ascertain- 
ing whether  a  switchman,  who  had  just 
undertaken  to  couple  two  of  the  cars 
which  were  to  be  moved,  was  clear  of 
the  cars,  breaks  the  causal  connection 
between  the  signal  and  an  injury  re- 
ceived by  the  switchman,  owing  to  his 
being  caught  between  the  cars  when 
they  came  together  a  second  time.  Chi- 
cago, R.  I.  &  P-  R-  Co.  V.  Touhy  (1887) 
26  111.  App.  99. 

That  the  superintendent  of  an  elec- 
tric railway  company  called  to  his  as- 
sistance, for  the  purpose  of  replacing 
a  trolley  car,  the  conductor  and  motor- 


man  in  charge  of  another  car,  does  not 
render  the  company  liable,  where  the 
motorman  negligently  failed  to  set  the 
brake,  so  that  the  car  ran  down  an 
incline  and  collided  with  another  car 
to  the  injury  of  an  employee.  Such  a 
call  cannot  be  construed  as  an  order 
to  leave  the  car  without  adjusting  the 
brakes.  Hoover  v.  Carbon  County  Elec- 
tric R.  Co.  (1899)  191  Pa.  146,  43  Atl. 
74. 

The  original  negligence  of  a  superin- 
tendent in  placing  a  heavy  box  in  such 
a  position  that  it  fell  is  not  the  prox- 
imate cause  of  the  injury  to  a  servant, 
due  to  its  falling  a  second  time,  after 
it  had  again  been  placed  in  a  similar 
position  by  a  third  person.  Williams 
V.  Citizens'  S.  B.  Go.  (1908)  128  App. 
Div.  807,  113  N.  Y.  Supp.  616. 

Dangerous  conditions  in  the  place  of 
work. — A  brakeman  employed  by  a 
lessee  railway  company  cannot  recover 
against  the  lessor  company  for  injuries 
alleged  to  have  been  sustained  while 
coupling  cars,  by  being  crushed  between 
the  train  and  a  platform  constructed 
by  the  lessor  so  near  to  the  track  that 
a  man  could  not  stand  between  them, 
where  his  own  pleading  shows  that  the 
proximate  cause  of  the  injury  was  the 
fact  that  the  train  was  in  motion,  so 
that  the  negligence,  if  any,  was  that  of 
fellow  servants  who  were  also  servants 
of  the  lessee  company,  for  whose  negli- 
gence the  lessor  would  not  be  liable. 
Evaais  V.  Saline  &  E.  T.  R.  Co.  (1892) 
—  Tex.  — ,  18  S.  W.  493. 

The  proximate  cause  of  the  injury  is 
the  negligence  of  a  fellow  servant,  where 
a  collision  of  a  switch  engine  with  a 
train  was  caused  by  the  negligence  of 
the  brakeman  in  manipulating  the 
switch,  and  the  water  tank  of  the  en- 
gine, insufficiently  secured  to  withstand 
the  shock  of  the  collision,  was  thereby 
thrown  forward  on  to  a  brakeman  rid- 
ing on  the  engine.  Vizelich  v.  Southern 
P.  Co.  (1899)  126  Cal.  587,  59  Pac. 
129. 

The  failure  of  a  fellow  servant  to 
block  a  car  on  a  side  track  constructed 
on  a  gradient,  and  not  the  company's 
failure  to  provide  a  safety  switch,  is 
the  proximate  cause  of  a  collision 
caused  by  the  fact  that  the  car,  al- 
though the  brakes  were  set,  was  set  in 
motion  by  a  strong  wind  and  ran  on 
to  the  main  track.  Illinois  0.  R.  Co. 
V.  WooUey  (1900)  77  Miss.  927,  28 
So.  26. 
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A  municipal  corporation  is  not  liable 
to  an  employee  engaged  in  wheeling 
dirt  up  a  "run,"  for  injuries  sustained 
by  a  collision  with  other  workmen,  by 
which  he  was  thrown  from  the  run, 
such  collision  being  caused  by  the  stop- 
ping of  another  workman  to  replace  a 
loose  board  at  the  end  of  the  run, 
which  had  been  placed  there  by  a  work- 
man to  prevent  the  jar  resulting  from 
rolling  wheelbarrows  off  the  end  of  the 
run  to  the  ground.  The  negligence,  if 
any,  in  permitting  the  board  to  be 
placed  where  it  was,  was  not  the  prox- 
imate cause  of  the  injury.  McOough 
V.  Bates  (1899)  21  R.  I.  213,  42  Atl. 
873. 

In  Allen  v.  New  Gas  Co.  (1876)  L. 
R.  1  Exch.  Div.  251,  a  company  had 
on  its  premises  gates  which  were  safe 
when  open  and  wedged  up,  but  liable 
to  fall  when  closed.  The  attention  of 
the  manager  had  been  directed  to  the 
unsafe  condition  of  the  gates,  and  orders 
had  been  given,  but  not  carried  out,  to 
remedy  this.  A  workman  in  the  em- 
ploy of  the  company  passed  through 
the  gates,  when  open,  but  on  his  return 
,  one  of  them  was  closed,  and  shortly 
afterwards,  while  he  was  working  near 
the  gates,  they  fell  on  and  injured  him. 
There  was  no  evidence  to  show  how  this 
happened,  nor  any  evidence  that  the 
manager  and  other  persons  employed 
by  the  company  were  incompetent. 
Held,  that  the  company  was  not  liable, 
as  the  negligence,  if  any,  which  caused 
the  accident  was  that  of  a  fellow  work- 
man. "We  think,"  said  Huddleston,  B, 
"that  the  mischief  in  this  case  arose 
from  the  conduct  of  the  plaintiff's  fel- 
low workman,  as  such,  and  not  from 
the  defendant's  default,  nor  from  the 
default  of  any  manager  or  vice  pro- 
prietor, and  that,  therefore,  the  defend- 
ants are  not  liable.  The  gates  were 
dangerous  when  shut,  not  dangerous 
when  against  the  wall  and  wedged  up. 
Now,  either  some  workman,  as  such, 
moved  the  gates,  or  the  wind  did  so, 
and  then  the  workman  ought  to  have 
replaced  them.  It  was,  therefore,  by 
the  improper  moving  of  the  gates  by 
a  workman  or  by  their  being  improper- 
ly left  open  by  the  workman  that  the 
mischief  happened.  The  case  is  like 
this, — ^there  is  an  unsafe  ladder;  it  is 
shut  up  and  not  used ;  a  workman  takes 
it  out  and  does  not  replace  it,  and  then 
another  workman  uses  it  and  is  hurt; 
the  master  would  not  be  liable." 


In  Collyer  v.  Pennsylvania  B.  Co. 
(1886)  49  N.  J.  L.  59,  6  Atl.  438,  where 
the  plaintiff's  claim  was  based  on  the 
theory  that  a  heavy  door  was  defective- 
ly constructed,  the  court,  without  dis- 
cussing the  question  of  concurrent  neg- 
ligence, refused  to  allow  recovery  for 
the  reason  that  a  fellow  servant  wa» 
negligent  in  handling  the  door. 

The  negligence  of  an  employer  in  al- 
lowing a  large  hole  to  remain  under 
the  track  of  a  railway,  and  not  pro- 
viding any  light  for  it,  is  not  the  prox- 
imate cause  of  an  injury  which  a  serv- 
ant receives  through  being  caught  in 
the  hole  while  coupling  cars  against 
which  the  engineer  has  pushed  back 
his  locomotive  without  warning.  Roh- 
ertson  v.  Linlithgow  Co.  (1891)  18  Sc. 
Sess.  Cas.  4th  series,  1221. 

Even  on  the  assumption  that  an  un- 
duly rough  roadbed  on  a  half-finished 
railway  betokens  negligence,  which  was 
denied,  the  company  is  not  liable  for 
an  injury  to  one  of  its  servants  em- 
ployed on  a  construction  train,  occa- 
sioned by  the  running  of  the  train  by  the 
engineer  at  a  reckless  rate  of  speed. 
Evansmlle  &  B.  R.  Co.  v.  Henderson 
(1893)   134  Ind.  636,  33  N.  E.  1021. 

Where  a  log  is  thrown  off  a  car  by 
an  excessive  jolting  upon  a  rough  road- 
bed, and  the  car  is  consequently  de- 
railed, the  inference  from  evidence  that 
the  jolting  was  aggravated  by  an  undue 
rate  of  speed  is  that  the  negligence  of 
the  engineer  was  the  efficient  cause  of 
the  wreck,  and  none  of  the  other  train- 
men can  recover  for  injuries  resulting 
therefrom.  Conger  v.  Flint  &  P.  M. 
R.  Co.  (1891)  86  Mich.  76,  48  N.  W. 
695. 

In  8arrwn.on  v.  New  York  &  H.  R.  Co. 
(1875)  62  N.  Y.  251,  the  defendant  was 
held  not  liable  for  an  accident  which 
occurred,  owing  to  the  fact  that  an 
ill-fitting  pin  fell  out  of  the  lever  of  a 
switch  while  a  train  was  passing,  and 
allowed  two  cars  to  run  onto  wrong 
tracks.  The  court  took  the  position 
that,  as  the  switchman,  when  he  found 
that  the  lever  would  not  work  properly, 
had  neither  resorted  to  the  use  of  a 
crowbar  to  move  the  rails,  as  he  had 
been  doing  before  the  switch  was  put 
in,  nor  held  the  lever  himself,  nor  sig- 
naled the  train  to  stop,  nor  taken  steps 
to  have  the  hole  enlarged,  the  accident 
was  attributable  to  the  switchman's 
negligence  alone. 

If  the  owner  of  a  mine  has  negligent— 
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ly  allowed  fire-damp  to  accumulate,  and  is  responsive,  it  is  clearly  wrong.  The 
It  IS  Ignited  by  a  servant  who  goes  into  general  doctrine  that  an  employee  can- 
it  with  a  lighted  lamp,  instead  of  a  not  look  to  his  employer  for  an  injury 
satety  lamp,  contrary  to  the  owner's  resulting  from  the  negligence  of  a  co- 
orders,  and  another  servant  is  injured  employee  is  well  settled." 
by  an  explosion,  the  latter  has  no  rem-  Defects  in  railway  rolling  stock,  ma- 
edy  against  the  owner.  Berns  v.  Qaston  cUnery,  eic— Supposing  the  use  of  a 
Gas  Goal  Go.  (1885)  27  W.  Va.  285,  car  with  an  unusually  short  drawbar  to 
Tx^™'      ^^'   ^°*"  ^^  negligence  on  the  part  of  a  railway 

Where  an  employee  in  a  mine,  a  shaft  (which  was  denied)  a  brakeman  who  is 
of  which  was  divided  by  a  framework  injured  while  obeying  the  order  of  the 
of  posts  into  two  compartments,  one  conductor  to  detach  the  car  cannot  re- 
of  which  was  provided  with  a  ladder  cover,  since  the  order  is  the  negligence 
for  the  use  of  the  employees,  was  in-  of  a  coservant  and  the  proximate  cause 
jured  while  ascending  the  ladder,  by  of  the  injury.  WUtioam  v.  Wisconsin 
a  timber  negligently  thrown  into  the  &  U.  R.  Go.  (1883)  58  Wis.  408,  17  N. 
shaft   by   a   fellow  employee,   the   mine    W.  124. 

owner  is  not  liable,  although  the  parti-  A  defective  coupling  which  causes 
tion  between  the  compartments  may  the  separation  of  a  train  is  not  the 
have  been  defectively  constructed,  or  in-  proximate  cause  of  an  injury  after- 
sufficient  in  other  particulars.  Eevem  wards  received  by  a  brakeman  through 
v.  Providence  Gold  &  Silver  Min.  Co.  .the  backing  of  the  forward  part  of  the 
(1886)    70  Cal.  392,  11  Pac.  740.  train  upon  him  while  he  was  engaged  in 

Contractors  engaged  in  laying  a  slope-  remedying  the  defect.  Gourse  v.  'New 
retaining  wall  upon  the  bank  of  a  canal  York,  L.  E.  &  W.  B.  Go.  (1888)  17  N. 
are  not  liable  for  the  death  of  an  em-  Y.  S.  E.  715,  2  N.  Y.  Supp.  312. 
ployee  killed  by  the  fall  of  a  heavy  A  defective  coupling  link  which  re- 
stone  from  the  bank  above,  although  quired  the  plaintiff  to  go  between  the 
they  had  told  the  teamster  who  unload-  cars  on  the  track  in  a  mine  to  couple 
ed  the  stone  to  put  it  as  near  the  edge  them,  and  not  the  act  of  another  serv- 
of  the  bank  as  he  could  without  having  ant  in  running  other  cars  against  the 
it  roll  over.  Rhodes  v.  Lauer  (1898)  two  between  which  the  plaintiff  was 
32  App.  Div.  206,  53  N.  Y.  Supp.  162.  working,  is  the  proximate  cause  of 
In  Hoffman  v.  Glough  (1889)  124  Pa.  plaintiff's  injuries  received  when  the 
505,  17  At].  19,  the  defendant  asked  the  two  cars  came  together.  Pittsburgh  & 
court  to  instruct  the  jury  "that,  if  they  B.  Coal  Co.  v.  Hudak  (1910)  106  C.  C. 
believed  that  some  coemployee  of  the  A.  89,  183  Fed.  543. 
plaintiff,  without  the  knowledge  of  the  The  defective  condition  of  a  drawbar 
defendant,  had  left  the  covering  off  the  on  a  freight  car,  allowing  the  dead- 
well  and  in  a  dangerous  condition,  and  woods  to  come  together,  will  not  render 
the  plaintiff  fell  in,  the  defendant  has  a  railroad  company  liable  to  a  switch- 
not  been  guilty  of  negligence  and  there-  man  whose  arm  is  crushed  between  the 
fore  the  plaintiff  cannot  recover."  The  deadwoods,  where  just  before  the  acci- 
answer  of  the  trial  judge  was  as  fol-  dent  his  arm  was  thrown  between  them 
lows:  "I  decline  to  affirm  that  point,  in  consequence  of  his  having  stumbled 
because  I  can  easily  conceive  that,  while  upon  a  piece  of  coal  left  upon  the  track 
an  employee  may  contribute  to  the  in-  through  the  negligence  of  fellow  serv- 
jury,  yet,  if  there  is  negligence  in  the  ants.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
defendant,  he  would  be  responsible."  v.  Mealer  (1892)  1  C.  C.  A.  633,  6  U. 
The  court  said:  "There  are  two  objec-  S.  App.  86,  50  Fed.  725. 
tions  to  this  answer.  In  the  first  place,  A  railroad  brakeman  cannot  recover 
when  taken  as  a  whole  it  is  not  re-  from  his  employer  on  the  ground  that 
sponsive  to  the  point.  Instead  of  de-  the  cars  he  was  ordered  to  couple  were 
Glaring  the  law  applicable  to  the  facts  of  unequal  height,  even  if  the  use  of 
assumed,  it  dealt  with  other  facts  such  cars  be  negligence,  where  the  prox- 
which  the  learned  judge  regarded  as  imate  cause  of  his  injury  was  the  negli- 
conceivable,  but  which  were  not  brought  gent  movement  of  the  train  by  a  fellow 
to  his  attention,  and  which  were  incon-  servant,  while  he  was  attempting  to 
sistent  with  those  embodied  in  the  make  the  coupling.  Norfolk  &  W.  R. 
point.  In  the  next  place,  if  regard  be  Co.  v.  Brmon  (1895)  91  Va.  668,  22  S. 
had  to  that  part  of  the  answer  which    E.  496. 
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The  negligence  of  a  railroad  company 
in  furnishing  a  defective  coupling  pin 
causing  the  parting  of  a  train,  and  in 
not  furnishing  proper  means  of  commu- 
nicating the  fact  between  the  engineer 
and  rear  brakeman,  is  not  the  proxi- 
mate cause  of  a  collision  between  the 
two  parts  of  the  train  after  running 
several  miles,  where  it  would  not  have 
occurred  but  for  the  failure  of  de- 
ceased, his  fellow  brakeman,  or  the  en- 
gineer, to  comply  with  the  rules  of  the 
company  prescribing  the  precautions 
to  be  observed,  after  he  or  they  knew  or 
ought  to  have  known  of  the  parting  of 
the  train.  Richmond  &  D.  B.  Co.  v. 
TriiUe  (1896)  97  Va.  495,  2ri  S.  E. 
278. 

A  railroad  company  is  not  liable  to 
a  fireman  for  injuries  from  a  collision 
of  trains  caused  by  the  engineer's  dis- 
obedience to  orders  as  to  the  speed  at 
which  a  station  should  be  approached, 
where,  although  one  of  the  brakes  was 
out  of  order,  the  evidence  was  that  the 
train  could  have  been  stopped  without 
the  brakes  on  the  cars,  if  the  engineer 
had  shut  oflF  steam  at  the  point  at 
which  he  should  have  done  this.  Bull 
V.  MoUle  &  M.  R.  Co.  (1880)  67  Ala. 
206. 

The  negligence  of  section  hands  in 
placing  a  water  cask  on  the  front  end 
of  a  hand  car  in  such  a  position  that  a 
jolt  due  to  the  car's  being  out  of  repair 
throws  it  off,  the  consequence  being  that 
the  car  is  upset,  is  the  negligence  of  fel- 
low servants,  and  not  of  the  section 
boss,  where  the  latter  gave  mere  general 
direction  to  prepare  to  return  to  the 
section  house  with  the  working  tools  and 
water  cask.  The  want  of  repairs  is  not 
the  efBcient  cause  of  such  an  accident, 
as  it  is  due  to  the  intervention  of  a  new 
and  distinct  cause.  Rose  v.  Gulf,  C.  & 
8.  F.  B.  Co.  (1891)  —  Tex.  — ,  17  S. 
W.  789. 

On  the  ground  that  the  master  is  not 
liable  for  the  defective  condition  of  in- 
strumentalities which  are  harmless  un- 
til they  are  rendered  active  for  mischief 
by  the  independent  wrongful  act  of  a 
coservant  of  the  injured  person,  it  was 
held  that  the  negligence  of  a  railway 
company  in  not  furnishing  proper  head- 
lights is  not  the  proximate  cause  of  a 
collision  caused  by  the  recklessness  of 
the  engineer  in  moving  the  train  from  a 
siding  out  on  the  main  track,  in  viola- 
tion of  direct  orders.  New  York,  G.  & 
St.  L.  R.  Co.  V.  Perriguey   (1893)    138 


Ind.  414,  34  N.  E.  233,  37  N.  E.  976. 
The  court  said:  "The  movement  of  the 
train  under  the  management  of  Ferris 
[the  engineer]  was  the  independent 
wrongful  act  of  a  responsible  person; 
such  act  of  Ferris  was  not  induced  by 
the  act  of  the  appellant,  nor  did  the  act 
of  Ferris  so  operate  on  the  act  of  the 
appellant  as  to  cause  appellant's  act  to 
produce  the  injury.  If  it  had  so  oper- 
ated, according  to  the  authority  we 
have  cited,  responsibility  would  not  at- 
tach to  the  appellant's  act.  The  ab- 
sence of  the  headlight  was  not  the  cause 
of  the  injury.  Such  absence  was  but 
an  incident  to  the  appellee's  failure  to 
avert  the  collision." 

The  proximate  cause  of  an  injury  re- 
ceived by  a  servant  from  being  required 
by  his  foreman  to  work  with  a  derrick 
which  has  lately  been  set  up,  but,  to  the 
foreman's  knowledge,  not  properly  fas- 
tened, is  not  its  imperfect  adjustment, 
but  the  negligent  order  of  the  foreman, 
and  if  the  latter's  functions  were  such 
that  he  was  a  mere  fellow  servant,  as 
that  term  is  understood  in  the  particu- 
lar jurisdiction  where  the  accident  oc- 
curred, there  can  be  no  recovery.  Kelly 
V.  Jutte  &  F.  Co.  (1900)  44  C.  C.  A. 
274,   104  Fed.   955. 

Where  the  cause  of  a  workman's  in- 
Jury  is  the  carelessness  of  the  engineer 
in  running  certain  machinery  after  a 
break  which  makes  it  dangerous,  the 
workman  has  no  cause  of  action  against 
the  common  employer  of  both.  Phila- 
delphia Iron  &  Steel  Co.  v.  Davis 
(1886)  111  Pa.  597,  56  Am.  Eep.  305, 
4  Atl.  513. 

An  employee  injured  by  a  blow  from 
a  piece  of  iron  attached  to  a  lathe  in 
operation  near  him  cannot  recover  from 
his  employer  for  the  injury,  where  the 
negligence  in  the  case,  if  any,  was  that 
of  the  foreman  of  the  lathe  in  not  prop- 
erly securing  the  counter-balance.  Faber 
V.  Carlisle  Mfg.  Co.  (1889)  126  Pa. 
387,  17  Atl.  621. 

Where  an  engineer  hoisted  a  bucket 
with  plaintiff  in  it  from  a  shaft,  with 
such  speed  as  to  throw  it  against  the 
sheave,  the  court  said  that  this  was  neg- 
ligence, irrespective  of  whether  the 
bucket  contained  a  man  or  not,  and  that 
it  was,  therefore,  immaterial  that  the 
machinery  for  passing  hoisting  signals 
from  the  miners  to  the  engineer  was 
out  of  order  and  failed  to  work.  Tre- 
w-atha  V.  Buchanan  Gold  Min.  &  Mill. 
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'Co.  (1892)  96  Cal.  495,  28  Pac.  571,  31 
Pac.  561. 

Where  a  foreman  of  a  stevedore,  hav- 
ling  full  charge  of  the  loading  and  un- 
loading of  a  vessel,  called  the  attention 
-of  the  mate  of  the  ship  to  the  unsafe 
-character  of  a  sling  furnished  by  the 
vessel,  and  used  in  lowering  cotton,  the 
fact  that  the  man  at  the  gangway, 
whose  duty  it  was  to  warn  the  men 
ibelow  when  the  cotton  was  on  its  way, 
failed  to  da  so,  is  not,  in  admiralty, 
matter  in  discharge  of  the  liability  of 
-the  vessel,  but  wily  in  mitigation  of 
-damages.  The  Pheenix  (1888)  34  Fed. 
760. 

If  an  employee  continues  to  use  ma- 
chinery after  he  knows  it  is  unsafe,  the 
master  is  relieved  from  responsibility 
for  damages  resulting  therefrom  to  his 
fellow  employees.  Philadelphia  Iron  & 
Steel  Co.  V.  Dams  (1886)  111  Pa.  597, 
56  Am.  Rep.  305,  4  Atl.  513. 

A  master  cannot  be  held  liable  for  an 
injury  received  by  a  servant  through 
the  act  of  a  fellow  servant  in  operating, 
without  the  master's  knowledge  and 
.against  his  orders,  worn-out  machinery 
;  which  he  had  condemned  as  being  unfit 
for  service.  Durgin  v.  Munson  (1864) 
:9  Allen,  400,  85  Am.  Dec.  770,  where 
this  illustration  is  given,  arguendo,  to 
indicate  the  dividing  line  between  inju- 
ries attributable  to  the  personal  negli- 
gence of  the  master  and  the  negligence 
of  a  fellow  servant. 

In  Groves  v.  Wimbornye  [1898]  2  Q. 
B.  402,  Vaughan,  L.  J.,  argued  as  fol- 
lows: "Suppose  a  case  in  which  the 
master  has  provided  the  most  perfect 
;and  efficient  fencing  for  the  machinery 
that  could  be,  but  some  person  on  a  par- 
ticular occasion  deliberately  leaves  the 
fencing  off,  or  removes  it.  An  obvious 
answer  to  an  action  against  the  master 
in  such  a  case  would  be  that  the  cause 
of  the  damage  to  the  plaintiff  was  not 
the  failure  by  the  master  to  perform 
his  statutory  duty,  but  the  particular 
action  of  someone  else.  I  am  not  sat- 
isfied that,  if  it  could  be  shown  that 
it  was  a  fellow  servant  of  the  person 
injured  whose  conduct  in  so  dealing 
with  the  fencing  was  the  cause  of  the 
injury  to  the  plaintiff,  the  defense  of 
common  employment  would  not  apply." 

No  liability  arises  under  Pa.  act 
Mardi  3,  1870,  Pamph.  Laws,  3  (pro- 
viding for  fencing  off  dangerous  ma- 
chinery in  mines),  where  proper  pro- 
tection was  made  and  the  fence  was  re- 


moved by  a  coemployee.     Eonor  v.  Al- 
brighton  (1880)  93  Pa.  475. 

Unfitness  of  the  delinquent  coservant, 
— A  coupler  run  over  by  cars  which 
are  being  switched  on  to  a  siding  cannot 
recover  on  the  ground  of  the  incompe- 
tency of  his  foreman,  where  the  evidence 
shows  that  the  proximate  cause  of  the 
injury  was  the  carelessness  of  a  fellow 
servant  in  prematurely  cutting  them  off. 
Central  R.  Co.  v.  Keegan  (1897)  27  C. 
C.  A.  105,  51  U.  S.  App.  489,  82  Fed. 
174. 

An  employer  cannot  be  held  liable  for 
an  injury  to  a  servant,  on  the  ground 
that  it  was  due  to  the  incompetency  of 
a  fellow  servant,  where  the  failure  of 
such  servant  to  start  machinery  is  al- 
leged to  be  the  cause  of  the  injury,  and 
the  evidence  is  that  the  foreman  started 
it,  and  that  the  servant  was  subsequent- 
ly injured  by  having  his  arm  caught  in 
certain  cogwheels.  McGuerty  v.  Hale 
(1894)   161  Mass.  51,  36  N.  E.  682. 

The  negligence  of  a  conductor  in  start- 
ing his  train  in  violation  of  a,  rule  re- 
quiring him  to  await  orders  at  a  sta- 
tion, and  not  his  sickness,  is  the  proxi- 
mate cause  of  a  collision  which  results 
from  the  starting  of  the  train.  John- 
ston V.  Pittsburgh  &  W.  R.  Co.  (1886) 
114  Pa.  443,  7  Atl.  184. 

A  conductor's  ignorance  of  the  section 
of  the  road  over  which  he  was  taking  a 
train  is  not  shown  to  have  had  any  legal 
connection  with  an  injury  received  by 
his  fireman  in  a  collision  with  cars 
which  escaped  from  a  siding,  where  the 
evidence  is  that  they  would  not  have 
done  this  if  a  fellow  servant  of  the 
plaintiff  had  not  violated  a  rule  of  the 
company  in  leaving  them  on  the  siding 
without  setting  the  brakes.  Cooper  v. 
Tsfew  York,  0.  &  W.  R.  Co.  (1898)  25 
App.  Div.  383,  49  N.  Y.  Supp.  481. 

Inadequate  number  of  servants. — The 
insufficiency  of  the  number  of  men  on  a 
train  will  not  render  a  railway  company  , 
liable,  where  a  brakeman  is  injured 
through  the  carelessness  of  another 
brakeman.  Eayes  v.  Western  R.  Corp. 
(1849)  3  Oush.  270. 

That  the  failure  of  a  railway  coni- 
pany  to  have  the  usual  number  of  brake- 
men  on  a  train  at  the  time  plaintiff, 
while  making  a  coupling,  was  injured 
in  consequence  of  a  wagon's  being  left 
too  near  the  track,  was  the  proximate 
cause  of  the  injury  cannot  be  predicated 
of  a  case  where  it  was  in  full  view  of 
the  flremauj   and  he  might,  if  he  had 
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chosen,  have  warned  the  plaintiff.  Con- 
nors V.  Elmira,  C.  &  JV.  R.  Co.  (1895) 
92  Hun,  339,  36  N.  Y.  Supp.  926. 

A  collision  which  would  have  been 
avoided  if  a  conductor  had  been  sent 
with  the  train  will  not  render  the  com- 
pany liable  to  a  servant  injured  by  the 
collision,  where  the  immediate  cause  of 
the  accident  was  the  fact  that  the  engi- 
neer attempted  to  run  to  a  certain  sta- 
tion contrary  to  instructions.  Gulf,  C. 
&  a.  F.  R.  Co.  V.  Compton  (1890)  75 
Tex.  667,  13  S.  W.  667. 

Defective  regulations. — The  failure  of 
a  railroad  company  td  provide,  in  addi- 
tion to  the  usual  night  signal  of  waiv- 
ing a  lantern,  a  system  of  oral  orders 
for  starting  trains,  cannot  be  made  a 
ground  of  action,  where  the  evidence  is 
that  such  an  order  was  in  fact  given, 
and  was  not  understood  by  the  negligent 
servant.  Peaslee  v.  Fitchburg  R.  Co. 
(1890)    152  Mass.  155,  25  N.  E.  71. 

The  omission  of  a  railroad  company 
to  make  a  rule  prohibiting  "running 
switches"  cannot  be  regarded  as  the  efl6- 
cient  cause  of  an  injury  to  a  brakeman, 
who,  with  a  full  knowledge  of  the  move- 
ment of  a  car  which  is  being  side-tracked 
by  this  method,  puts  himself  in  front  of 
it  to  arrange  the  couplings,  and,  catch- 
ing his  foot  in  a  frog,  is  knocked  down 
and  run  over.  The  injury  under  such 
circumstances  is  due  to  his  own  negli- 
gence. Sheets  v.  Chicago  &  1.  Coal  R. 
Co.   (1894)   139  Ind.  682,  39  N.  E.  154. 

The  death  of  a  brakeman  and  baggage 
master  by  collision  is  caused  by  the  neg- 
ligence of  the  engineer,  and  not  by  an 
unsafe  schedule  or  defective  rules,  where 
the  engineer  of  the  colliding  train  re- 
ceived an  order  to  run  two  hours  late, 
but  the  schedule  of  the  train  struck 
would  interfere  with  such  order,  and  the 
general  rule  requires  following  trains  to 
run  ten  minutes  behind  the  time  of  the 
train  followed.  The  consideration  relied 
upon  was  that  it  was  the  duty  of  the 
trainmen  of  the  colliding  train  to  look 
out  for  the  train  in  advance,  although 
there  was  no  special  order.  Eermelty 
V.  Baltimore  &  0.  R.  Co.  (1895)  166 
Pa.  60,  30  Atl.  1014. 

(b)  Liability  affirmed. — The  act  of 
the  fellow  servant  was  held  not  to  have 
broken  the  chain  of  causation  in  the 
cases  cited  below: 

Acts  of  employees  for  whose  negli- 
gence the  master  is  responsible. — Where 
an  inexperienced  workman  attempts,  in 
obedience  to  orders,  to  start  an  engine 


which  has  caught  upon  the  center,  by 
prying  it  off  with  an  iron  bar,  and  is 
injured  by  the  engine  starting  quickly 
under  great  pressure  of  steam,  catching 
him  on  the  bar  and  throwing  him  into 
the  gearing,  the  proximate  cause  of  the 
injury  is  his  obedience  to  the  order  and 
direction  of  the  person  who  gave  the 
order,  and  not  the  action  of  another 
workman  who  had  previously  opened  the 
throttle  valve  so  as  to  give  the  full  force 
of  steam.  Oartside  Coal  Co.  v.  Turk 
(1893)  147  111.  120,  35  N.  E.  467,  affirm- 
ing (1893)   47  111.  App.  332. 

Where  an  engineer  in  charge  of  the 
second  of  two  engines  drawing  a  train 
was  injured  in  a  collision,  in  an  action 
to  recover  for  his  injuries  it  is  proper 
to  instruct  the  jury  that,  though  the 
engineer  on  the  first  engine  of  plaintiff's, 
train  was  negligent  in  running  past  the 
block  signal,  he  was  entitled  to  recover 
if  the  proximate  cause  of  the  injury  was 
the  gross  negligence  of  the  train  dis- 
patcher in  disobeying  a  rule  that  there 
should  always  be  at  least  one  station  be- 
tween those  at  which  opposing  trains 
received  meeting  orders.  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  V.  Roberts  (1901)  110 
Ky.  856,  62  S.  W.  901. 

The  premature  loading  of  the  second 
platform  of  a  freight  elevator  under  the 
direction  of  the  master's  representative, 
and  not  the  giving  of  a  signal  by  some 
coservant  to  start  the  elevator  while 
the  loading  was  in  progress,  is  the  prox- 
imate cause  of  an  injury  caused  by  the 
dropping  of  a  part  of  the  load  upon  a 
workman  who  had  been  sent  to  repair 
the  guides  of  the  elevator.  Wells  v. 
Bourdages  (1899)  88  111.  App.  473. 

The  act  of  the  superintendent  of  a. 
mill  in  starting  machinery  while  an  em- 
ployee is  engaged  in  oiling  it  is  the 
proximate  cause  of  the  injury  to  such 
employee,  rather  than  the  starting  by 
another  employee  of  an  independent  por- 
tion of  the  machinery,  which  would  not 
interfere  with  the  oiling.  Hughlett  v. 
Oza/rk  Lumber  Co.  (1893)  53  Mo.  App. 
87. 

The  proximate  cause  of  an  injury  sus- 
tained by  the  fall  of  a  beam  is  the  neg- 
ligence of  the  foreman  who  removed  the 
props,  and  sent  the  injured  employee 
into  a  position  of  danger,  and  not  the 
carelessness  of  a  fellow  servant  who  ac- 
cidentally stepped  on  the  beam  and 
caused  it  to  fall.  Kansas  City  Car  & 
Foundry  Co.  v.  Secrist  (1898)  59  Kan. 
778,  Appx.  54  Pac.  688. 
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The  negligence  of  an  engineer  in  run- 
ning 30  rapidly  that  a  brakeman  is  un- 
able to  get  down  and  act  as  a  flagman 
after  setting  brakes  to  control  the  move- 
ment of  a  portion  of  a  train  which  has 
broken  apart,  while  backing  down  to 
couple  on  to  the  detached  portion,  is  not 
the  proximate  cause  of  injury  to  such 
brakeman  in  attempting  to  pass  from 
one  car  to  the  other,  by  their  separating 
through  a  defective  coupling  pin.  Terre 
Saute  &  I.  R.  Co.  v.  Mansberger  ( 1895 ) 
12  C.  C.  A.  574,  24  U.  S.  App.  551,  65 
Fed.  196,  rehearing  denied  in  (1895) 
14  C.  C.  A.  306,  24  U.  S.  App.  687,  67 
Fed.  67. 

The  act  of  an  engineer,  who  left  an 
engine  in  a  dangerous  position  in  charge 
of  an  inexperienced  fireman,  may  justi- 
fiably be  found  by  a  jury  to  be  the  prox- 
imate cause  both  of  an  act  of  the  fire- 
man in  putting  the  engine  in  motion, 
and  of  an  injury  to  a,  conductor  who 
was  thrown  ofif  while  endeavoring  to 
stop  the  train.  Mexican  Nat.  R.  Co.  v. 
Musette  (1893)  7  Tex.  Civ.  App.  169, 
24  S.  W.  520,  affirmed  in  (1894)  86 
Tex.  708,  24  L.E..A.  642,  26  S.  W.  1075. 

Dangerous  conditions  in  the  place  of 
work. — In  an  action  by  a  railroad  brake- 
man  against  the  company  for  injuries 
from  coming  in  contact  with  the  chain 
of  a  derrick  allowed  to  swing  across 
the  track,  proof  that,  upon  the  comple- 
tion of  the  derrick,  the  mechanic  who 
constructed  it,  and  whose  authority  or 
relation  to  the  company  is  not  further 
shown,  explained  to  the  station  agent 
and  others  who  expected  to  use  it,  the 
manner  of  its  working  and  of  fastening 
it  when  not  in  use,  is  not  conclusive  that 
the  derrick  was  thereby  placed  by  the 
company  in  the  care  of  the  station 
agent,  so  as  to  relieve  the  company  from 
liability  on  the  ground  that  the  injury 
was  caused  by  the  negligence  of  a  fellow 
servant.  Gates  v.  Ghicaffo,  M.  d>  St.  P. 
R.  Co.  (1892)  2  S.  D.  422,  50  N.  W. 
907. 

The  negligence  of  a  fellow  servant  in 
placing  an  oil  car  in  close  proximity  to 
the  locomotive  of  a  train  is  not  a  de- 
fense to  actions  against  the  company 
for  the  death  of  the  fireman  and  engi- 
neer by  the  giving  away  of  an  embank- 
ment across  a  marsh,  although  the  oil 
ran  into  the  cab  of  the  engine  after  the 
accident,  and,  in  burning,  destroyed 
their  bodies.  Farmers'  Loan  &  T.  Co. 
V.  Toledo,  A.  A.  &  N.  M.  R.  Co.  (1895) 
67  Fed.  73  (defective  track  held  to  have 


been  the  sole  cause  of  the  derailment). 

Where  the  misplacing  of  a.  switch, 
due  to  its  not  being  properly  guarded 
against  intermeddlers,  is  the  gravamen 
of  the  complaint,  the  fact  that  the  en- 
gineer may  have  run  the  train  too  fast 
has  no  such  direct  connection  with  the 
failure  to  guard  the  switch  that  a  court 
or  a  jury  is  obliged  to  hold  that  the  ex- 
cessive speed  was  the  proximate  cause 
of  the  accident.  Rombough  v.  Batch 
(1900)   27  Ont.  App.  Rep.  32. 

Where  there  was  some  evidence  that 
employees  were  smoking  cigarettes  and 
scuffling  in  a  caboose  in  which  an  ex- 
plosion of  dynamite  occurred,  by  which 
plaintiff  was  injured,  the  refusal  to 
give  an  instruction  that,  if  the  jury 
found  the  explosion  might  have  been 
caused  thereby,  and  that  there  was  just 
as  much  probability  that  it  happened 
in  that  way  as  by  sparks  from  the  en- 
gine coming  through  the  open  door  of 
the  caboose,  then  they  should  find  for 
the  defendant,  was  not  error,  since  the 
railway  company  had  not  exercised  the 
highest  degree  of  care  imposed  on  it  by 
reason  of  its  custody  of  such  a,  danger- 
ous explosive.  Rush  v.  Spokane  Falls 
&  N.  R.  Co.  (1900)  23  Wash.  501,  63 
Pac.  500.  This  case  seems  to  have  been 
really  one  of  concurrent  negligence  on 
the  part  of  the  master  and  the  coserv- 
ants.  See  §  1581,  post.  But  the  court 
made  no  reference  to  this  possible  the- 
ory of  the  evidence. 

Defects  in  railway  rolling  stock. — In 
Ellis  V.  New  York,  L.  E.  &  W.  R.  Co. 
(1884)  95  N.  Y.  546,  where  the  want  of 
a  buffer  caused  an  injury  to  a  brakeman 
while  he  was  trying  to  escape  from  a 
caboose  when  a  collision  was  impending, 
the  court,  in  holding  the  dismissal  of 
the  complaint  to  be  erroneous,  reasoned 
thus:  "It  was  the  duty  of  the  defend- 
ant [a  railway  company]  to  provide  a 
car  properly  fitted,  not  only  with  run- 
ning apparatus, — as,  wheels, — stopping 
apparatus, — as,  a  brake, — but  with  buf- 
fers of  some  kind  to  protect  the  car  and 
its  servants  necessarily  or  lawfully 
thereon  from  the  effect  of  a  collision. 
Ordinary  and  usual  care  in  the  equip- 
ment and  running  of  a  road  requires 
this  last  appliance,  or  some  equivalent 
contrivance,  as  much  as  it  does  either 
of  the  others.  There  was,  in  effect,  no 
buffer,  nor  anything  to  take  its  place  on 
the  car  upon  which  the  intestate  was 
employed.  Upon  the  evidence  it  may  be 
said  that  its  absence  was  the  proximate 
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1577.  [810]  Same  subject  continued;  negligence  Of  injured  servant 
limself. — Viewed  with  reference  to  the  test  of  anticipation  or  nonan- 
ticipation,  the  essential  significance  of  the  doctrine  as  to  contributory 
negligence  is  that  such  negligence  is  never  a  contingency  which  the 
master  is  bound  to  take  into  account  or  look  forward  to  as  a  possibility 
to  be  provided  against.  Hence,  the  legal  connection  between  the 
wrongful  act  and  the  injury  is  invariably  deemed  to  have  been  broken, 
whenever  the  evidence  shows  that  the  negligence  of  the  injured  serv- 
ant himself  was  an  efficient  cause  of  the  injury.  The  operation  of 
this  rule  is  not  qualified  by  any  doctrine  analogous  to  that  which,  as 
will  be  shown  in  the  following  sections,  will  often  enable  a  servant 
to  recover,  although  the  negligence  of  a  coemployee  may  have  been 
a  partial  cause  of  the  injury.^ 

In  chapters  l.,  lii.,  cmte,  a  large  number  of  decisions  have  been 
collected  in  which  the  courts,  assuming  the  correctness  of  the  rule  just 
stated,  have  discussed  the  question  whether  the  act  of  the  servant  was 
or  was  not  a  negligent  one.     The  cases  cited  below  bear  upon  the 

■cause  of  the  injury.     It  was  literally  gently  directed  machinery  to  be  set  in 

the  causa  causans.     The  immediate  ef-  motion,  although  the  accident  was  due 

feet  of  its  absence  was  to  put  the  car  in  to   the   direct   act   of   a   workman   who 

such  condition  that  in  case  of  collision  started  the  machinery  in  obedience  to 

at  the  rear  its  body  must  inevitably  be  the  foreman's  command.     O'Donnell  v. 

impelled  against  the  preceding  car  with  American    Sugar    Ref.    Go.     (1899)     41 

a  force  to  which  it  could  offer  no  re-  App.  Div.  307,  58  N.  Y.  Supp.  640. 

sistance.      The    death    of    the    decedent  The    causal    connection    between    the 

was,  therefore,  caused  by  the  omission  negligence  of  a  road  master  in  removing 

■of  the  defendant  to  place  buffers  where  the  brake  rods  of  several  cars,  and  leav- 

they  belonged.    For  any  useful  or  usual  ing  them  heavily  loaded  with  rails  upon 

purpose  the  ones  in  question  might  as  an  inclined  side  track,  where  they  are 

well  have  been  placed  on  the  top  or  at  liable  to  be  struck  by  other  cars  and  set 

the  side  of  the  car  as  where  they  were."  in  motion,  is  not  interrupted  by  the  act 

Where  a  switchman  while  running  to  of  a  conductor  who,  desiring  to  avert  a 

a  switch  was  run  over  by  cars  making  derailment  of  the  cars,  opens  a  switch 

a  "ilying  switch"  on  a  dark  night,  and  and  allows  them  to  get  on  the  main  line, 

the  evidence  is  that  only  one  of  them  where  they  come  into  collision  with  a 

was  provided  with  a  brake  in  good  work-  train.     Browidng   v.   Wabash   Western 

ing  order,  that  there  was  no  light  on  the  R.  Go.  (1894)  124  Mo.  55,  27  S.  W.  644. 

front  car,   and  that  the  company   had  1  An  instruction  in  an  action  by  an 

promulgated  no  rules  regarding  "flying  employee  for  personal  injuries  that,  al- 

switches,"  the  inference  is  that  the  com-  though  the  plaintiff  was  negligent,  he  is 

pany's   omissions   of   duty   in  these   re-  not  precluded  from  a  recovery  unless  his 

«pects,   and   not  the  negligence   of  the  negligence   was   "the"   proximate   cause 

trainmen,  were  the  proximate  cause  of  of   the   injury,   is   erroneous,   since  the 

the  accident.     Ghicago  &  N.  W.  R.  Go.  jury  can  infer  from  the  use  of  the  defin- 

V.  Taylor    (1873)    69  111.   469    (holding  itive   "the"   that   the    plaintiff,    though 

that   the   doctrine   of   common   employ-  guilty    of    negligence    which    could    be 

ment  was  not  applicable  to  the  facts),  called   "a"  proximate  cause  of  the  in- 

Unfitness  of  the  delinquent  coserv-  jury,  should  not  be  barred  unless  his 
ant. — A  master  is  liable  for  aii  injury  negligence  was  the  sole  cause  of  the  in- 
sustained  by  an  employee  because  of  the  jury."  Wastl  v.  Montana  Union  R.  Co. 
incompetence  of  a  foreman  who  negli-  (1900)    24  Mont.  159,  61  Pac.  9. 
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•question  whether  certain  acts  of  the  injured  servant,  which  were  ad- 
mitted to  be  negligent,  were  the  proximate  cause  of  his  injury.** 


2  The  negligence  of  the  engineer  of  an 
■extra  train  was  held  to  be  the  proxi- 
mate cause  of  his  death,  resulting  from 
a  collision  with  the  rear  end  of  a  work 
train,  where  the  evidence  showed  that 
he  could  and  should  have  seen  the  sig- 
aial  made  by  a  brakeman  from  the  work 
train  when  700  feet  distant,  within 
which  distance  he  could  have  stopped, 
■and  that  he  was  running  in  disregard 
of  an  order  which  required  him  to  run 
slowly  and  carefully  at  the  place  of  col- 
lision. Beaumont  v.  Northern  P.  B. 
•Co.  (1901)  48  C.  C.  A.  529,  109  Fed. 
-532. 

The  failure  to  give  signals  from  a 
train  to  persons  on  a  hand  car  on  the 
track  in  front  of  the  train,  and  of  the 
foreman  in  charge  of  the  car  to  warn 
"those  on  board  of  the  approach  of  the 
train,  will  not  render  the  railroad  com- 
pany liable  for  injuries  inflicted  upon 
them,  if  they  knew  of  the  train's  ap- 
proach and  reached  the  ground  in  time 
"to  get  out  of  the  way  before  the  train 
struck  the  car.  Teoeas  <&  P.  R.  Co.  v. 
Eason  (1899)  34  C.  0.  A.  530,  92  Fed. 
553. 

A  railroad  engineer  who  on  stopping 
Tiis  train  in  a  cut  failed  to  blow  the 
-whistle  as  required  by  the  rules  of  the 
■company  as  a  signal  to  the  brakemen  to 
"take  position  so  as  to  prevent  collision 
with  another  train  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a, 
Tecovery  for  his  death  caused  by  such  a 
•collision,  although  the  conductor  subse- 
•quently  failed  in  his  duty  to  see  that 
the  brakeman  went  back  to  signal  the 
approaching  train.  Culpepper  v.  Inter- 
national d  G.  N.  R.  Co.  ( 1897 )  90  Tex. 
«27,  40  S.  W.  386,  affirming  (1897)  — 
•Tex.  Civ.  App.  — ,  38  S.  W.  818. 

A  railroad  employee  who  voluntarily 
places  himself  in  front  of  moving  cars 
■while  a  kicking  switch  is  being  made 
•cannot  recover  for  injuries  caused  there- 
by, on  the  ground  that  the  company  had 
tailed  to  make  a.  rule  prohibiting  kick- 
ing switches  unless  absolutely  neces- 
sary. Sheets  v.  Chicago  &  I.  Coal  R. 
Co.  (1894)  139  Ind.  682,  39  N.  E.  154. 

Failure  of  a  railroad  company  to  give 
an  employee  at  work  on  its  tracks  notice 
of  the  approach  of  a  train,  and  the  run- 
ning of  the  train  at  a  prohibited  rate  of 
speed,  does  not  render  the  company  lia- 


ble for  the  death  of  such  employee,, 
where  he  at  first  got  out  of  the  way, 
and  afterwards  got  in  front  of  the  en- 
gine when  it  was  only  a  few  feet  dis- 
tant. East  St.  Louis  Oon/neoting  R.  Co. 
V.  Eggnvan  (1895)   58  111.  App.  69. 

In  Gibson  v.  Oregon  Short  Line  R.  Co. 
(1893)  23  Or.  493,  32  Pac.  295,  it  was 
contended  that  the  rules  to  protect  track 
walkers  from  the  dangers  of  an  ap- 
proaching train,  while  in  the  discharge 
of  their  duties,  were  defective  in  not 
providing  that  the  engines  should  whis- 
tle at  frequent  intervals  before  ap- 
proaching bridges  or  trestles  on  which 
trackmen  might  be  walking.  It  was 
held,  however,  upon  the  evidence  dis- 
closed by  the  record,  that  the  injury  was 
not  owing  either  to  the  fact  that  the  en- 
gine did  not  whistle,  as  required  by  the 
rules,  or  to  the  fact  that  the  rules  were 
defective  in  not  requiring  the  engine  to 
whistle  at  more  frequent  intervals,  inas- 
much as  the  plaintiff  saw  the  approach- 
ing train  half  a  mile  ahead,  and  had 
ample  time  to  retreat  or  step  from  the 
bridge  to  the  caps,  and  there  remain  in 
safety  until  the  train  passed. 

A  servant  cannot  recover  on  the 
ground  that  the  drawheads  of  two  cars 
which  he  had  to  couple  in  the  yards  of 
a  manufacturing  company  were  of  dif- 
ferent heights,  where  the  evidence  shows 
that  the  cause  of  the  accident  was  that 
he  failed  to  withdraw  his  hand  quickly 
enough,  after  the  coupling  had  been  suc- 
cessfully made.  Dolan  v.  Burden  Iron 
Co.  (1901)  62  App.  Div.  545,  71  N.  Y. 
Supp.  145. 

Although  contributory  negligence  is 
not  predicable  merely  of  the  act  of  at- 
tempting to  rescue  an  assistant  from  a 
dangerous  position  in  which  he  had  been 
placed  by  reason  of  the  defective  condi- 
tion of  a  belt,  yet  a  servant  who  receives 
an  injury  under  such  circumstances  will 
not  be  allowed  to  recover,  where  it  is 
shown  that  the  accident  would  not  have 
happened  but  for  the  negligence  of  such 
employees  in  attempting  to  place  the 
belt  on  a  pulley  without  instructions 
and  without  its  being  in  the  line  of  their 
duty.  Sann  v.  H.  W.  Johns  Mfg.-  Co. 
(1897)  16  App.  Div.  252,  44  N.  Y.  Supp. 
641. 

Where  the  evidence  showed  that  an 
employee  in  a  laundry  was  at  work  on 
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an  ironing  machine  which  was  operated 
by  the  pressure  of  her  feet  on  a  treadle, 
throwing  it  into  and  out  of  gear  under 
control  of  the  power  operating  the  laun- 
dry; that,  in  operating  the  machine  the 
clothing  being  ironed  became  wrapped 
about  the  rollers  of  the  machine;  and 
that,  while  endeavoring  to  disengage  it, 
without  removing  her  feet  from  the 
treadle,  her  hand  was  drawn  between  the 
rollers  and  burned,  the  pressure  of  her 
feet  on  the  treadle  of  the  machine  was 
held  to  be  the  cause  of  her  injury,  and 
that  she  could  not  recover.  DooUttle  v. 
Pfaff  (1900)  92  III.  App.  301. 

An  employee  ordered  by  a  foreman  to 
assist  a  porter  in  loading  boxes  of  glass, 
and  injured  by  several  boxes  of  glass 
which  the  porter  directed  him  to  sup- 
port falling  upon  him,  cannot  recover 
of  his  employer  on  the  ground  that  an 
insuflficient  number  of  men  were  em- 
ployed to  do  the  work,  when  there  were 
several  employees  handling  boxes  near 
by,  and  no  request  for  assistance  was 
made  by  the  plaintiff  or  by  the  porter. 
Allerts  V.  Baohe  (1893)  69  Hun,  255, 
23  N.  Y.  Supp.  502. 

It  has  been  held  that  there  was  a 
failure  to  prove  that  the  plaintiff's  own 
heedlessness  was  not  the  cause  of  the 
injury,  where  the  evidence  was  to  the 
effect  that  the  defendant's  dye  room  con- 
tained four  vats,  each  6  feet  long  by  5 
wide,  and  2  feet  7  inches  in  height  above 
a  planking  which  circled  the  vat  at  the 
floor;  that  the  planks  were  8  to  10 
inches  wide,  lying  flatly  on  the  floor, 
and  beveled  oflf  from  the  vat;  that  there 
wan  an  open  frame,  fitted  with  slats,  in 
the  vat,  and  a  hoisting  gear  connected 
with  it,  by  which  the  frame  loaded  with 
wool  was  lowered  into  and  raised  out 
of  the  hot  dye;  that  to  raise  the  frame 
up  from  the  vat,  two  men  (plaintiff  and 
another)  had  to  connect  certain  hooks 
and  rings  together  in  the  gearing  above 
the  vat;  and  that,  while  they  were  lean- 
ing over  the  vat,  on  opposite  sides  of  it, 
in  an  attempt  to  effect  the  coupling,  the 
plaintiff  slipped  on  the  wet  floor,  fell 
into  the  vat,  and  was  badly  scalded. 
Bessey  v.  Neioichaiocmick  Co.  (1900)  94 
Me.  61,  46  Atl.  806. 

The  negligence  of  a  master  in  failing 
to  sufficiently  caution  a  youth  as  to  the 
proper  method  of  operating  a  planer  and 
in  instructing  him  to  operate  it  in  a 
particularly  hazardous  manner  does  not 
render  him  liable  for  injuries  to  the 
latter  while  so  employed,  where  he  was 


guilty  of  contributory  negligence  in  al- 
lowing his  attention  to  be  diverted  to 
some  girls  who  were  passing.  Adams  v. 
Clymer  (1893)  1  Marv.  (Del.)  80,  36 
Atl.  1104. 

No  recovery  can  be  had  under  the 
English  factory  act  of  1878  for  the 
death  of  a  child,  caused  by  her  own  de- 
liberate act  in  removing  a  board  set  up 
for  the  special  purpose  of  guarding  mov- 
ing machinery,  even  though  her  employ- 
ment under  the  circumstances  was  a  vio- 
lation of  the  act.  Between  such  viola- 
tion and  such  an  accident  there  is  no 
legal  connection.  Morris  v.  Boose 
(1895)   22  Sc.  Sess.  Cas.  4th  series,  336. 

The  breach  of  a  statutory  provision 
prohibiting  or  regulating  the  employ- 
ment of  children  will  not  render  the 
master  liable  for  an  injury  resulting 
from  a  risk  which  the  child  in  question 
comprehended,  and  could  have  avoided, 
if  he  had  exercised  ordinary  care.  Evans 
V.  American  Iron  &  Tube  Co.  (1890)  42 
Fed.  519. 

The  violation  of  the  Michigan  statute 
prohibiting  the  employment  of  children 
under  fourteen  years  of  age  without  the 
written  permission  of  the  parent  or 
guardian  will  not  make  an  employer  lia- 
ble for  injuries  to  a  child  from  falling 
into  machinery  of  which  he  knew  the 
danger,  in  a  scuffle  between  him  and  an- 
other boy.  Borck  v.  Michigan  Bolt  & 
Nut  Works  (1896)  111  Mich.  129,  69 
N.  W.  254. 

The  evidence  tends  to  show  that  an 
employee  properly  latched  the  lever  of  a 
movable  car  used  to  convey  molten  slag 
from  a  furnace  to  a  dump,  where  the 
lever  remained  in  place  while  the  car 
was  drawn  a  distance  of  20  rods  up  a 
grade  over  a  rough  track,  and  the  con- 
struction of  the  appliance  is  such  that 
it  must  dump  instantly  when  the  latch 
is  removed.  Fowler  v.  Buffalo  Furnace 
Co.  (1899)  41  App.  Div.  84,  58  N.  Y. 
Supp.  223,  appeal  dismissed  in  (1899> 
160  N.  Y.  665,  55  N.  E.  1095. 

No  action  can  be  maintained  for  a 
breach  of  a  statute  requiring  mine  own- 
ers to  fence  the  tops  of  shafts  securely, 
where  it  is  shown  that  the  servant's  in- 
jury would  not  have  been  received  if 
he  had  been  paying  proper  attention  to 
what  he  was  doing.  Spiva  v.  Osage  Coal 
&  Min.  Co.   (1885)  88  Mo.  68. 

The  master's  knowledge  of  the  incom- 
petency of  the  culpable  servant  is  im- 
material, where  the  efficient  cause  of  the 
injury  is  the  negligence  of  the  plaintiff 
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1578.  [811]  Master  liable  where  his  own  negligence  intervenes,  as 
a  proximate  cause,  between  a  delinquent  coservant's  negligence  and 
the  injury. —  The  action  is  not  barred  by  the  defense  of  common  em- 
ployment, where  the  evidence  shows  that  the  master  or  his  representa- 
tive might,  by  the  exercise  of  reasonable  care,  have  secured  the  injured 
person  against  the  danger  created  by  the  negligence  of  the  delinquent 
coservant.  That  is  to  say,  the  master's  subsequent  breach  of  duty  is, 
in  law,  regarded  as  the  proximate  cause  of  the  injury,  if  he  or  his 
representative  had  actual  or  constructive  notice  of  the  abnormal  peril 
introduced  into  the  plaintiff's  environment  by  the  careless  perform- 
ance of  the  details  of  the  work,  and  those  precautions  which  a  pru- 
dent man  would  have  taken  under  the  circumstances  were  omitted. 
(See,  generally,  chapters  xliii.,  xliv.,  ante.)  In  this  point  of  view 
the  injured  servant  may  recover  on  the  ground  that  he  was  not  warned 
of  the  existence  of  the  peril  in  question,^  or  on  the  ground  that  the 
physical  conditions  were  not  so  altered  as  to  remove  that  peril.* 


himself  in  voluntarily  and  knowingly 
exposing  himself  to  the  dangers  created 
by  the  act  of  the  incompetent  servant. 
Sheets  v.  Chicago  £  I.  Coal  R.  Go. 
(1894)  139  Ind.  682,  39  N.  E.  154,  where 
a  brakeman  was  killed  in  coupling  cars 
which  he  knew  to  be  moving  at  a  dan- 
gerous rate  of  speed,  and  it  was  held 
that  the  master  was  not  liable,  although 
he  knew  that  the  engineer  was  unfit  for 
his  position. 

1  Stourbridge  v.  Brooklyn  City  B.  Co. 
( 1896 )  9  App.  Div.  129,  41  N.  Y.  Supp. 
128. 

2  "If  a  part  of  the  road  should  become 
unsafe  because  of  the  neglect  of  such 
employees  to  make  repairs,  and  should 
so  continue  for  a  length  of  time  suffi- 
cient to  induce  the  presumption  that  the 
company  knew  of  it,  or  ought  to  have 
known  of  it,  then  it.  is  negligent  and 
careless,  and  is  liable  to  other  employ- 
ees for  injuries  resulting  therefrom." 
Howd  v.  Mississippi  G.  R.  Co.  (1874) 
50  Miss.  178. 

Where  it  appears  that  an  employee 
having  general  charge  of  the  tracks  of  a 
railroad  company  had  notice  that  an 
accident  had  previously  occurred  at  the 
place  where  the  plaintiff,  a  brakeman, 
was  injured,  it  is  error  to  give  instruc- 
tions implying  that  the  company  is  not 
liable  on  the  ground  that  the  neglect  to 
repair  the  track  was  that  of  the  section 
foreman,  a  fellow  servant  of  the  plain- 
tiff.    Such  an  instruction  fails  to  take 


into  account  the  possibility  of  the  injury 
being  due  to  the  company's  breach  of  its 
nonassignable  duties  of  inspecting  its 
track,  and  repairing  it  after  notice  that 
it  is  defective.  Anderson  v.  Michigan 
C.  R.  Co.  (1895)  107  Mich.  591,  65  N. 
W.  585. 

A  railway  company  is  liable  if  it  has 
improperly  suffered  a  deposit  of  sand  to 
remain  near  the  track,  if  the  fact  of  its 
being  there  had  been,  or  ought  to  have 
been,  known  to  the  corporate  agents, 
Robinson  v.  Houston  <t  T.  G.  R.  Co, 
(1877)  46  Tex.  540  (conceded). 

The  fact  that  it  was  the  plaintiff's 
fellow  servants  who  erected  a  derrick 
so  close  to  a  railway  track  as  to  pro- 
duce a  dangerous  obstruction  if  it  fell 
will  not  excuse  the  company  for  inju- 
ries due  to  its  falling,  if  it  had  suffered 
the  apparatus  to  remain  standing  for  an 
unreasonable  length  of  time.  Holden  v. 
Fitchburg  R.  Co.  (1880)  129  Mass.  268, 
37  Am.  Rep.  343. 

A  railway  company  may  be  held  liable 
if  a  pile  of  ashes  has  been  left  so  long 
on  the  track  that  the  higher  officials 
are  chargeable  with  knowledge  of  the 
conditions.  Hughes  v.  Winona  &  St.  P. 
R.  Co.  (1880)  27  Minn.  137,  6  N.  W. 
553  (evidence  held  not  to  justify  infer- 
ence of  knowledge). 

A  railway  company  which  ought  to 
have  known  of  the  defective  condition 
of  a  plank  crossing  is  not  excused  by  the 
fact  that  it  has  furnished  the   section 
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foreman  with  materials,  and  instructed 
him  to  make  repairs.  Fluhrer  v.  Lake 
Shore  £  M.  8.  R.  Co.  (1899)  121  Mich. 
212,  80  N.  W.  23. 

A  railway  company  is  liable  for  inju- 
ries caused  by  defects  in  a  bridge,  which 
it  failed  to  repair  after  being  notified 
of  their  existence.  Mansfield  Goal  de 
Coke  Co.  V.  McEnery  (1879)  91  Pa.  185, 
36  Am.  Rep.  662. 

The  fact  that  the  improper  adjust- 
ment of  a  brake-rod,  'after  loading  a  car, 
was  due  to  the  negligence  of  a  coservant, 
will  not  excuse  the  company  wher6  there 
was  afterwards  an  ample  opportunity 
for  inspection.  Oalveston,  S.  d  8.  A.  R, 
Co.  V.  Templeton  (1894)  87  Tex.  42,  26 
S.  W.  1066. 

A  laborer  injured  by  the  fall  of  a 
steel  ingot  from  a  mass  of  such  ingots, 
carelessly  piled  by  his  coservants,  can 
recover  of  the  employer,  if  the  master 
01-  his  agents  knew  of  the  dangerous  con- 
dition of  the  pile.  Nash  v.  Nashua  Iron 
&  Steel  Co.   (1882)   62  N.  H.  406. 

An  employer  whose  duty  to  an  em- 
ployee engaged  in  dressing  stone  in  his 
stoneyard  requires  him  to  place  the 
stone  on  a  solid  and  steady  surface,  se- 
cure and  safe  to  work  upon  and  about, 
cannot  escape  liability  for  an  injury  to 
the  employee,  caused  by  the  falling  up- 
on him  of  a  stone  next  to  that  upon 
which  he  is  working,  negligently  set  up- 
on its  edge,  on  the  ground  that  the 
omission  occurred  through  the  fault  of 
a  fellow  servant.  Blondin  v.  Oolitic 
Quarry  Co.  (1894)  11  Ind.  App.  395,  37 
N.  E.  812.  It  was  considered  that  "the 
stone  which  was  shown  to  have  been  in- 
securely placed  and  negligently  suffered 
to  remain  in  that  condition,  in  close 
proximity  to  where  the  appellant  was 
at  work,  was  as  much  a  part  of  the 
place  where  such  work  was  being  done 
as  would  have  been  a  dangerous  pitfall 
of  which  the  plaintiff  had  not  been  ap- 
prised." 

In  The  Frank  and  Willie  (1891)  45 
Fed.  494j  the  evidence  showed  that  the 
mate,  after  notice  of  the  dangerous  con- 
dition of  a  pile  of  lumiber,  which  his 
own  unskilfulness  or  negligence  had 
brought  about,  and  after  complaint 
made  at  least  an  hour  before  the  acci- 
dent, refused  to  take  the  usual  precau- 
tions to  make  the  pile  safe,  and,  in  ef- 
fect, required  the  libellant  to  continue 
work  in  this  dangerous  situation,  the 
court  said:  "This  was  a  breach  of  a 
duty  owed  by  the  ship  and  owners  to 


the  seaman,  for  which  the  ship  and  own- 
ers are  liable.  .  .  .  The  master  wasi 
absent  and  the  mate  was  not  only  tem- 
porarily in  command,  but,  as  mate,  h& 
was  the  officer  having  charge  in  unload- 
ing the  cargo, — the  representative  of 
the  ship  and  owners  in  the  supervision! 
of  that  work.  His  attention  was  spe- 
cially called  to  the  dangerous  situation, 
its  correction  was  requested,  and  the  li- 
bellant was  practically  helpless.  I  do 
not  hold  the  ship  liable  for  the  mate's- 
mere  negligence  as  a  fellow  workman  ia 
producing  the  dangerous  situation,  but 
for  his  refusal  to  remedy  it  when  conl- 
plaint  was  made,  and  the  danger  point- 
ed out  to  him." 

The  negligence  of  a  fellow  servant  rai 
using  insufficient  material  for,  or  in. 
putting  up,  a  scaffold  from  the  falling 
of  which  a  carpenter  sustained  injury, 
will  not  defeat  a  recovery,  if  the  em- 
ployer or  his  superior  servant  having: 
charge  of  the  construction  of  the  scaf- 
fold was  informed  that  it  was  not  safe 
Davies  v.  Griffith  (1892)  27  Ohio  L.  J.. 
180. 

In  Neveu  v.  8ea/rs  (1892)  155  Mass. 
303,  29  N.  E.  472,  it  was  held  that  one- 
sued  for  personal  injuries  to  a  stone 
mason  in  his  employ,,  caused  by  the  ex- 
plosion of  dynamite  left  unexploded  inr 
a  block  of  stone  which  plaintiflf  was- 
dressing,  is  chargeable  with  knowledge- 
of  those  facts  as  to  the  use  of  dynamitfr 
at  his  quarry  which  he  either  knew  or 
ought  to  have  known.  His  employment, 
of  competent  quarrymen,  and  his  fur- 
nishing them  with  proper  means  for 
preventing  any  dangers  consequent  oit 
the  use  of  dynamite,  would  not,  it  was- 
said,  justify  him  in  relying  on  his  ac- 
tual want  of  knowledge  that  there  ha'I 
been  carelessness  at  the  quarry,  as  an- 
excuse  for  furnishing  a  dangerous  stone 
or  the  plaintiff's  use,  if,  knowing  all 
that  had  happened  at  the  quarry,  he- 
would  then  have  had  reason  to  believe- 
that  unexploded  cartridges  might  re- 
main in  the  blocks  removed  therefrom. 
An  instruction  was,  therefore,  held  cor- 
rect which  left  the  jury  to  say  whether, 
considering  the  knowledge  which  the 
master  had,  or  ought  to  have  had,  of 
what  occurred  at  the  quarry,  each  block 
should  have  been  examined  for  dynamite- 
when  it  was  transported  from  the- 
quarry  or  first  appropriated  for  the- 
work  on  which  the  plaintiff  was  en- 
gaged. 

In    Coates   v.    Boston   <£    M.    R.   Co.. 
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1579.  [812] — or  between  the  negligence  of  the  plaintiff  himself  and 
the  injury. — The  employer's  liability  cases  which  illustrate  the  rule 
that  the  negligence  of  the  injured  servant  will  not  preclude  him  from 
recovery  if  the  actual  proximate  cause  of  the  injury  was  a  subsequent 
act  of  negligence  on  the  part  of  the  master  himself  or  of  an  employee 
for  whose  defaults  he  was  responsible,  have  been  collected  in  §  1241^ 
ante.  The  right  to  maintain  the  action  under  such  circumstances  is 
established  by  evidence  which  warrants  the  conclusion  that  the  act 
in  question  was  a  culpable  one,  and  that  if  it  had  not  been  committed 
the  injury  would  not  have  been  received.^ 


(1891)  153  Mass.  297,  10  L.R.A.  769, 
26  N.  E.  864,  the  court,  in  commenting 
upon  evidence  that  a  jaw-strap  had  been 
gone  for  some  time,  from  which  it  might 
be  inferred  that  the  company  knew  of 
its  absence,  said:  "We  do  not  put  our 
decision  on  the  identification  of  master 
and  servant,  and  a  union  of  the  knowl- 
edge of  the  corporation  and  the  com- 
mand of  the  conductor  in  one  person,  by 
a  fiction.  But  we  think  the  jury  might 
have  found,  at  least,  this  negligence  on 
the  part  of  the  corporation,  that, 
knowing  the  condition  of  the  car,  it  put 
a  conductor  there  with  men  under  him, 
having  reasonable  ground  to  anticipate 
that  such  orders  would  be  given  as  were 
given,  without  warning  either  him  or 
the  men." 

The  fact  that  the  floor  of  a  mill  has 
been  in  a  dangerous  condition  for  three 
hours  by  reason  of  grease  left  thereon 
by  employees  in  the  mill,  is  insufficient 
to  charge  the  master  with  notice  of  the 
defect,  so  as  to  render  him  liable  for 
failure  to  furnish  safe  premises.  Burke 
V.  National  India-Rubher  Go.  ( 1899 )  21 
R.  I.  446,  44  Atl.  307. 

See  also  Rogers  v.  Leyden  (1890)  127 
Ind.  50,  26  N.  E.  210  (failure  after  no- 
tice of  conditions,  to  secure  the  roof  of 
a  mine,  the  unsafety  of  which  was  due 
to  the  negligence  of  the  "mine  boss") ; 
Lehigh  Valley  Coal  Co.  v.  Warrek 
(1898)  28  C.  C.  A.  540,  55  U.  S.  App. 
437  84  Fed.  866;  Miller  v.  Chicago  & 
a.  T.  R.  Co.  (1892)  90  Mich.  230,  51 
N   W  370;  Dodge  v.  Boston  &  A.  R.  Co. 

(1892)  155  Mass.  448,  29  N.  E.  1086; 
Adasken  v.  Gilbert  (1896)  165  Mass. 
443  43  N.  E.  199;  White  v.  Eidlitz 
(1897)  19  App.  Div.  256,  46  N.  Y.  Supp. 
184;  Cowan  v.  Vmbagog  Pulp  Co. 
(1897)   91  Me.  26,  39  Atl.  340. 

In  Brym-t  v.  New  York  0.  &  E.  R.  R. 


Co.  (1894)  81  Hun,  164,  30  N.  Y.  Supp. 
737,  the  material  elements  discussed! 
were  the  engineer's  violation  of  a  rule 
as  to  speed  at  switches,  and  the  com- 
pany's knowledge  of  habitual  violation) 
of  such  rule,  and  failure  to  take  appro- 
priate precautions.  The  actual  decision. 
was  that  the  company  was  not  negli- 
gent. 

A  nonsuit  is  erroneous  where  plain- 
tiff' offered  to  prove  that  defendant 
knew  of  the  insecurity  of  the  place  of 
work,  caused  by  the  coservant's  negli- 
gence. Uullin  V.  California  Horseshoe 
Co.   (1894)    105  Gal.  77,  38  Pae.  535. 

1  Leaving  a  switch  turned  upon  ai 
track  on  which  freight  cars  are  stand- 
ing, in  the  ordinary  manner,  does  not 
render  the  railroad  company  liable  for 
the  death  of  a  section  hand,  caused  by 
his  jumping  off  a  "push  car"  while  go- 
ing down  a  steep  grade  to  avoid  run- 
ning into  the  freight  cars,  where  the 
switch  is  not  ordinarily  used  by  a  push 
car.  In  the  ordinary  use  of  such  a  car 
it  could  make  no  difference  upon  which 
track  the  switch  was  turned,  as  it  was 
commonly  lifted  from  one  track  to  an- 
other. York  V.  Kansas  City,  C.  d  8.  R. 
Co.  (1893)  117  Mo.  405,  22  S.  W.  1081. 

A  railroad  company  is  not  liable  for 
an  injury  to  an  employee  who  was 
guilty  of  contributory  negligence,  mere- 
ly because  other  employees,  not  fellow 
servants,  saw  the  former  after  he  had 
placed  himself  in  a  perilous  position, 
but  not  under  such  circumstances  as 
necessarily  to  apprise  them  of  the  fact 
that  his  position  was  perilous.  Mis- 
souri, K.  &  T.  R.  Co.  y.  Collins  (1896) 
15  Tex.  Civ.  App.  21,  39  S.  W.  150. 

The  servant  is  not  debarred  from  re- 
covering for  injuries  directly  due  to  a 
specific  wilful  act  of  the  master's  vice 
principal,  merely  because  he  knew  that 
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C.    CONCUEEENT    CAUSES. 

1580.  [813]  Generally. — Where  several  causes  concur  to  produce 
certain  results,  any  of  them  may  be  termed  "proximate,"  provided  it 
appears  to  have  been  an  efficient  cause.^  The  general  rule  applicable 
to  all  cases  illustrating  this  situation,  except  those  in  which  the  con- 
tributory negligence  of  the  servant  himself  is  involved  (see  §  1577, 
ante),  is  that,  in  order  to  establish  the  right  of  action,  it  is  merely 
necessary  to  show  that  one  of  the  co-operating  causes  of  the  injury  was 
a  culpable  act  or  omission  for  which  the  master  was  responsible.^  This 
rule  holds  good  whether  the  other  causes  were  also  defaults  for  which 


similar  acts  had  previously  been  com- 
mitted by  the  same  man.  Oulf,  C.  d  8. 
F.  R.  Co.  V.  Brentford  (1891)  79  Tex. 
619,  23  Am.  St.  Rep.  377,  15  S.  W.  561 
(intoxicated  superintendent  by  his 
(shouts  prevented  the  plaintiff  from 
hearing  properly  his  foreman's  words  of 
command  by  which  the  loading  of  a  car 
was  being  regulated).  The  court  said: 
"When  the  cause  of  the  injury  is  the  di- 
rect act  of  the  master  or  his  representa- 
tive, it  cannot  be  said  that  the  servant 
remaining  in  the  employment  is  the 
proximate  cause  of  the  injury,  even 
though  the  servant  may  have  known 
that  the  master  or  his  representative 
had  frequently  done  the  same  or  similar 
acts,  which  imperiled  his  safety;  for 
the  act  which  in  such  case  causes  the  in- 
jury is  the  wrongful  act  of  the  master 
or  of  his  representative,  the  result  of 
the  exercise  of  the  will  of  the  one  or  the 
other,  and  hence  the  proximate  cause  of 
the  effect  from  which  the  master  ought 
not  to  be  permitted  to  go  free  from  lia- 
bility on  the  ground  that  the  servant 
knew  he  had,  before  the  happening  of 
the  injury,  done  acts  such  as  that  from 
which  the  injury  resulted,  but  still  re- 
mained in  his  service." 

ICoJe  V.  Oerrich  (1911)  62  Wash. 
226,  113  Pac.  565;  Young  v.  Syracuse, 
B.  d  N.  R.  Go.  (1899)  45  App.  Div. 
296,  61  N.  Y.  Supp.  202;  Smith  v.  Spo- 
kane Falls  d  N.  R.  Go.  (1909)  52  Wash. 
350,  100  Pac.  747. 

2  If  the  injury  is  the  result  of  the 
negligence  of  the  defendant  and  of  a 
third  person,  or  if  an  inevitable  acci- 
dent or  an  inanimate  thing  has  contrib- 
uted with  the  negligence  of  the  defend- 
ant, the  plaintiff  may  recover  if  the 
negligence  of  the  defendant  was  an  effi- 
cient   cause    of    the    injury.      Pullman 


Palace  Gar  Co.  v.  Laack  (1892)  143  111. 
245,  18  L.R.A.  215,  32  N.  E.  285. 

"It  is  no  defense  in  an  action  for  a 
negligent  injury  that  the  negligence  of 
a  third  person,  or  an  inevitable  accident, 
or  an  inanimate  thing  contributed  to 
cause  the  injury  of  the  plaintiff,  if  the 
negligence  of  the  defendant  was  the  ef- 
ficient cause  of  the  injury."  The  Jo- 
seph B.  Thomas  (1897)  81  Fed.  578.  In 
this  case  it  was  expressly  decided  that 
the  rule  is  the  same  in  admiralty  as  it 
is  at  common  law. 

"If  the  negligence  of  the  company  con- 
tributed to,  it  must  necessarily  have 
been  an  immediate  cause  of,  the  acci- 
dent, and  it  is  no  defense  that  another 
was  likewise  guilty  of  wrong."  Grand 
Trunk  R.  Co.  v.  Gummings  (1882)  106 
U.  S.  700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep. 
493. 

"One  is  liable  for  an  injury  caused  by 
the  concurring  negligence  of  himself 
and  another  to  the  same  extent  as  for 
one  caused  entirely  by  his  own  negli- 
gence." St.  Louis,  I.  M.  &  S.  R.  Go.  v. 
Needham  (1895)  16  C.  C.  A.  457,  32 
U.  S.  App.   635,   69  Fed.  823. 

Where  the  evidence  was  sufficient  to 
support  a  finding  that  the  negligence  al- 
leged was  a  proximate  cause  of  an  in- 
jury to  a  servant,  without  which  the  in- 
jury could  not  have  occurred,  it  was  er- 
ror not  to  submit  the  case  to  the  jury, 
though  another  defect  was  also  a  proxi- 
mate cause  of  such  injury.  Scandell  v. 
Columbia  Constr.  Co.  (1900)  50  App. 
Div.  512,  64  >J.  Y.  Supp.  232. 

In  Murtaugh  v.  'Neio  York  G.  £  E.  R. 
R.  Co.  (1888)  49  Hun,  456,  3  N.  Y. 
Supp.  483,  the  following  charge  was 
held  to  present  the  doctrine  of  concur- 
rent causes  erroneously:  "If  the  acci- 
dent was  the  joint  result  of  the  internal 
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ie  was  responsible,^  or  were  due  to  some  event  or  some  conditions  for 
which  he  was  not  required  to  answer.* 


'Construction  [of  the  wheel]  and  of  its 
being  out  of  true,  the  joint  result  of 
those  two  causes,  then  the  fact  that  the 
company  might  not  or  would  not  be  re- 
isponsible  for  it  because  of  its  being  out 
■of  true  would  not  relieve  the  company 
from  the  liability  with  reference  to  the 
•other.  That  is  to  say,  if  a  result  hap- 
pens jointly  from  two  causes,  and  the 
■defendant  is  chargeable  with  one  of 
those  causes,  then,  so  far  as  that  point 
would  be  concerned,  so  far  the  defend- 
ant would  be  liable  unless  the  plaintiff 
himself  was  chargeable  with  the  other 
<;ause.  .  .  .  The  vice  of  this  charge," 
said  the  court,  "rests  in  the  fact  that 
the  jury  were  instructed  that  the  de- 
fendant was  liable  to  the  plaintiff  for 
an  act  of  negligence,  which,  concurring 
with  another  act  for  which  it  was  not 
liable,  produced  the  plaintiff's  injury, 
although  the  accident  might  have  oc- 
curred without  the  negligence  for  which 
•defendant  was  liable." 

Even  if  the  negligence  of  a  third  per- 
son did  contribute  to  the  injury,  the 
master  would  not  be  relieved  thereby  if 
his  negligence  also  contributed  thereto. 
Berenson  v.  Butcher  (1911)  209  Mass. 
208,  95  N.  E.  220. 

3  Proof  of  the  negligence  of  a  rail- 
road company  in  failing  to  furnish  a 
reasonably  safe  track,  which  is  charged 
in  the  petition  as  negligence  and  as 
"the  proximate  cause  of  injury  to  plain- 
tiff, is  sufficient  without  proof  of  other 
acts  of  negligence  which  are  also  alleged 
"to  have  been  proximate  causes  of  the 
injury.  Galvestcm,  H.  &  8.  A.  B.  Co. 
V.  Pitts  (1897)  —  Tex.  Civ.  App.  — . 
42  S.  W.  255. 

*  That  the  jumping  of  a  tender  from 
the  track  was  not  due  to  the  company's 
negligence  does  not  exonerate  it  from 
the  liability  for  damages  for  the  death 
of  a  brakeman  caused  by  the  derailment 
of  the  train,  where  the  train  would  not 
have  been  derailed  but  for  the  rotten 
•cross-ties  and  the  consequent  spreading 
of  the  tracks.  Wright  v.  Southern  R. 
Co.  (1898)    122  N.  C.  959,  30  S.  E.  348. 

If  the  accident  was  caused  by  both  a 
patent  and  a  latent  defect  the  plaintiff 
IS  entitled  to  recover.  Hamry  v.  Par- 
iury  ( 1887 )  cited  in  Queensland  Digest, 
«ol.  177. 

Where  the  engine  of  another  railroad 
M.  &  S.  Vol.  IV.— 300. 


was  called  on  to  assist  defendant's 
train,  as  was  customary,  and  the  neg- 
ligence of  the  other  company  co-oper- 
ated with  that  of  defendant  to  cause  an 
accident  whereby  defendant's  servant 
sustained  injuries,  defendant  was  held 
to  be  severally  liable  for  such  injuries 
as  a  joint  tortfeasor.  Galveston,  H.  & 
8.  A.  By.  Co.  V.  Adams  ( 1900 )  —  Tex. 
Civ.  App.  — ,  55  S.  W.  803,  affirmed  in 
(1900)  94  Tex.  100,  58  S.  W.  831  (this 
point  not  discussed). 

The  fact  that  a  switch  through  which 
a  train  ran  was  displaced  by  a  tres- 
passer will  not  absolve  the  company, 
where  it  appears  that  the  accident 
would  not  have  happened  if  a  light  had 
been  replaced  at  the  switch  when  it  was 
brought  into  use  again  after  having 
been  closed  for  a  time.  Town  v.  Michi- 
gan G.  R.  Co.  (1890)  84  Mich.  214,  47 
N.  W.  665. 

A  railroad  company  is  liable  to  an 
employee  for  injuries  caused  by  the  es- 
cape of  a  freight  car  from  a  side  track 
onto  the  main  track,  whereby  a  colli- 
sion occurred,  if  the  car  was  negligent- 
ly allowed  to  remain  without  sufficient 
braking  or  blocking,  though  some  un- 
known person  contributed  to  the  acci- 
dent by  unbraking  the  car.  Galveston, 
E.  &  8.  A.  B.  Co.  V.  Johnson  ( 1900 )  24 
Tex.  Civ.  App.  180,  58  S.  W.  622,  hold- 
ing that  an  instruction  exonerated  the 
company  from  liability  if  the  jury 
found  that  there  had  been  interference 
by  a  third  person  had  been  properly  re- 
fused. 

The  fact  that  elevator  cables  put  in 
by  an  independent  contractor  were 
pulled  out  from  their  fastenings  was 
not  alone  the  proximate  cause  of  an  in- 
jury sustained  by  an  employee  by  the 
fall  of  the  car,  where  the  safety  device 
was  in  a,  defective  condition,  and  re- 
fused to  work;  but  both  of  such  de- 
fects contributed  proximately  to  the  in- 
jury. McGregor  v.  Beid,  M.  &  Co. 
(1899)  178  111.  464,  69  Am.  St.  Rep. 
332,  53  N.  E.  323,  reversing  (1898)  76 
111.  App.  610. 

Recovery  was  allowed  where  a  third 
person  moved  an  elevator  car  to  a  high- 
er floor,  and  the  gate  of  the  shaft,  be- 
ing in  bad  repair,  did  not  close,  as  it 
should  have  done,  when  the  car  began  to 
ascend,  the  consequence  being  that  the 
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plaintiflf,  not  knowing  that  the  car  had  cause  of  death.  O'Fallon  Coal  Co.  v. 
moved,  fell  into  the  shaft.  Larkin  v.  Laguet  (1900)  89  111.  App.  13,  affirmed 
WasUngton  Mills  Co.  (1899)  45  App.  in  (1902)  198  111.  125,  64  N.  E.  767. 
Div.  6,  61  N.  Y.  Supp.  93.  If  both  an  axle  and  the  brake  shoes 
In  a  case  where  a  complaint  alleged  of  a  hand  car  are  defective,  and  the- 
that  plaintiff  was  injured  by  the  fall  of  plaintiff  knew  of  such  defects,  but  the 
rock  from  the  roof  of  a  mine,  and  that  foreman  haa  promised  to  repair  the 
defendant  failed  to  furnish  a  reasonably  brakes,  the  plaintiff  can  recover  for 
safe  place  for  plaintiff  to  work,  and  neg-  injuries  due  to  the  defective  axle  and 
Ijgently  allowed  the  roof  of  the  mine  to  brakes  concurrently.  Foster  v.  Chicago,. 
remain  in  an  unsafe  condition,  and  H.  I.  ^  P.  R.  Co.  (1905)  127  Iowa,  84,. 
failed  to  properly  brace  it,  and  that  it  102  N.  W.  422,  4  Ann.  Cas.  150. 
was  liable  to  cave  in  unless  properly  In  the  following  cases  the  servant, 
supported,  and  the  evidence  was  that  was  held  entitled  to  recover,  where  the 
the  roof  of  the  mine  was  in  a  loose  and  master's  negligence  co-operated  with  are 
dangerous  condition,  but  the  fall  of  event  falling  within  the  category  of  ac- 
slate  was  immediately  caused  by  the  at-  cidents:  Bonner  v.  May  field  (1891)  82'. 
tempt  of  a  mining  engineer  to  remove  Tex.  234,  18  S.  W.  305  (defective  cul- 
a  small  portion  of  the  slate  in  fixing  a  vert  under  a  railroad  gave  way,  owing^ 
plug  for  a  sight,  it  was  held  error  to  to  the  breaking  of  a  dam  on  adjoining 
limit  plaintiff's  right  of  recovery  to  a  property  above  the  culvert)  ;  Bonner  v.. 
showing  that  the  roof  fell  from  its  own  Wingate  (1890)  78  Tex.  333,  14  S.  W.. 
weight,  and  not  in  connection  with  any  790  (a  case  growing  out  of  the  same- 
other  cause.  Freeman  v.  Sand  Coulee  accident)  ;  Springside  Coal  Min.  Co. 
Coal  Co.  (1901)  25  Mont.  194,  64  Pae.  v.  Grogan  (1896)  67  111.  App.  487 
347.  The  instruction  was  held  to  be  (owner  of  a  coal  mine,  who  negligently 
misleading  on  the  ground  that  the  com-  left  the  mouth  of  an  air'  shaft  to  the 
plaint  did  not,  by  its  own  terms  or  any  mine  unprotected,— held  liable  for  the 
logical  inference,  exclude  all  causes  ex-  death  of  an  employee  caused  by  a  bar- 
cept  gravity  pulling  down  unsupported  rel  falling  down  the  shaft,  although  a 
material.  sudden  and  violent  gust  of  wind  con- 
Where  plaintiff  was  injured  in  a  col-  tributed  to  the  accident)  ;  New  Yorfc,, 
lision  between  a  passenger  train  and  a  T.  d  M.  R.  Co.  v.  Oreen  (1896)  90  Tex. 
freight  car  which  had  been  blown  out  257,  38  S.  W.  31,  affirming  in  regard; 
of  a  siding  by  a  high  wind,  it  is  proper  to  this  particular  point  (1896)  —  Tex. 
to  charge  the  jury  that,  if  they  find  Civ.  App.  — .  36  S.  W.  812  (railroad" 
that  the  negligence  of  defendant  in  leav-  company  liable  for  an  injury  to  an  en- 
ing  the  car  on  the  siding  without  its  gineer  in  an  accident  caused  by  colli- 
wheels  blocked  or  brakes  set,  and  the  sion  with  a  yearling  on  the  track,  co- 
high  and  unprecedented  wind  storm,  operating  with  a  defect  in  the  track)  ; 
were  concurring  causes  of  the  collision  Texas  &  P.  R.  Co.  v.  Magrill  (1897)  15- 
and  plaintiff's  injuries,  then  their  ver-  Tex.  Civ.  App.  355,  40  S.  W.  188  (rail- 
diet  should  be  for  the  plaintiff.  Gal-  road  company  held  liable  for  the  death 
veston.,  H.  &  8.  A.  R.  Co.  v.  Lynch  of  an  employee  caused  by  the  tipping 
(1899)  22  Tex.  Civ.  App.  336,  55  S.  over  of  an  engine,  because  of  the  rot- 
W.  389.  tenness  of  the  railroad  ties,  although  it 
Where,  in  an  action  for  the  death  of  had  previously  been  derailed  by  colli- 
plaintiff's  father  by  failing  to  supply  sion  with  a  horse  without  any  negli- 
suitable  props  to  support  the  roof  of  gence  on  the  part  of  the  company )  ; 
the  mine  where  he  worked,  there  was  Casey  v.  Kelly-Atkinson  Constr.  Co.. 
some  evidence  that  deceased  had  disease  (1909)  146  111.  App.  551,  affirmed  in 
of  the  heart,  which  might  cause  his  (1909)  240  111.  416,  88  N.  E.  982  (act- 
death  if  he  received  a  severe  shock,  an  of  God  or  pure  accident  and  failure  to- 
instruction  that  if  the  jury  believed  secure  heavy  machinery)  ;  Wehster  v^ 
that  deceased  had  heart  disease,  and  Monongahela  River  Consol.  Coal  &  Coke- 
died  of  it,  they  must  find  for  defendant,  Co.  (1902)  201  Pa.  278,  50  Atl.  964 
though  they  believed  the  fall  of  the  roof  (plaintiff,  while  running  from  a  place 
hastened  his  death,  was  properly  re-  of  danger,  was  struck  by  a  broken  tim- 
fused,  since,  if  the  fall  of  the  roof  pro-  ber  hanging  from  the  roof  of  the- 
dueed  a  shock  from  which  deceased  did  mine)  ;  Miller  v.  Kelly  Coal  Co.  (1909) 
not  rally,  such  fall  was  the  proximate  239  111.  626,  130  Am.  St.  Rep.  245    88: 
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1581.  [814]  Master  liable  where  his  own  antecedent  negligence  and 
a  subsequent  delinquency  of  a  coservant  are  both  efficient  causes  of  the 

injury. — a..  Generally. — The  most  numerous  instances  of  the  predica- 
ment adverted  to  at  the  end  of  the  last  section  are  furnished  by  the 
cases  in  which  one  of  the  causes  of  the  injury  was  the  negligence  of  a 

coservant  of  the  injured  person.  It  is  well  settled  that  a  servant's 
action  is  not  barred  by  the  defense  of  common  employment,  where  a 
breach  of  duty  on  the  master's  part  contributed  as  a  proximate  cause 
to  the  injury.^ 

N.  E.  196  (failure  to  warn  of  yieious  service  (here  the  repairing  of  cars) 
character  of  mule  held  to  be  proximate  there  is  always  a  preliminary  question 
cause  of  injury  notwithstanding  a  gob  to  be  settled,  viz.,  whether  the  master 
standing  near  the  track  prevented  his  has  used  "all  reasonable  and  necessary 
escape)  ;  Nordhaus  v.  Vandalia  R.  Co.  means  to  protect  him  against  any  su- 
(1909)  242  111.  166,  89  N.  E.  974,  af-  peradded  danger  that  might  be  reason- 
firming  (1909)  147  111.  App.  274  (neg-  ably  expected  to  arise  from  extrinsic 
ligence  of  a  stock-yards  company  con-  causes."  Missouri  P.  R,  Co.  v.  Watts 
curred  with  that  of  defendant  rail-  (1885)  63  Tex.  549. 
road)  ;  Brown  v.  West  Riverside  Coal  The  rule  that  a  servant  takes  the  risk 
Co.  (1909)  143  Iowa,  662,  28  L.E.A.  of  the  service,  including  the  negligence 
(N.S.)  1260,  120  N.  W.  732  (lightning  of  the  coservants,  presupposes  that  the 
struck  dynamite  negligently  exposed)  ;  master  has  procured  proper  servants 
Godfrey  v.  Illinois  G.  R.  Co.  (1906)  117  and  proper  machinery  for  the  conduct 
La.  1094,  42  So.  571  (defective  plank;  of  the  work;  and  if  the  master  is  negli- 
master  liable  whether  there  was  a  con-  gent  in  these  respects,  and  injury  re- 
curring cause  or  not)  ;  Boyd  v.  Sea-  suits  to  a,  servant  from  such  neglect, 
board  Air  Line  R.  Co.  (1903)  67  S.  C.  the  master  is  liable,  although  the  imme- 
218,  45  S.  E.  186  (car  with  defective  diate  negligence  is  that  of  the  fellow 
brake,  set  in  motion  by  third  party)  ;  servant.  Craig  v.  Chicago  &  A.  R.  Co. 
St.  Louis  Southwestern  R.  Co.  v.  Ar-  (1893)  54  Mo.  App.  523. 
nold  (1903)  32  Tex.  Civ.  App.  272,  74  Whenever  the  evidence  suggests  that 
S.  W.  819  (railroad  company  liable  for  the  injury  may  have  been  caused  by  the 
injuries  to  a  trackman  due  to  negli-  combined  operation  of  the  negligence  of 
gence  of  a  fence  construction  company,  the  master  and  of  a  coemployee,  the 
in  throwing  timbers  off  of  a  rapidly  proper  course  is  to  submit  the  question 
moving  train,  which  the  former  permit-  of  the  master's  liability  to  the  jury  un- 
ted  to  continue)  ;  Chilf,  C.  d  S.F.R.Co.  der  proper  instructions.  Stringham  v. 
V.  Boyoe  (1905)  39  Tex.  Civ.  App.  195,  Stewart  (1885)  100  N.  Y.  516,  3  N.  E. 
87  S.  W.  395  (act  of  God  and  defend-  575,  reversing  on  this  ground  (1882) 
ant's   negligence   concurred)  ;    Missouri,  64  How.  Pr.  5. 

K.  d  T.  B.  Co.  V.  Williams    (1909)   —  In  Grand  Trunk  R.  Co.  v.  Cummings 

Tex.  (Jiv.  App.  — ,  117  S.  W.  1043   (de-  (1882)    106  U.  S.  700,  27  L.  ed.  266,  1 

fective    track    caused   engine    to    sway  Sup.  Ct.  Rep.  493,  an  instruction  was 

toward  a  mail  crane,  negligently  set  by  upheld  which  in  effect  declared  that  if 

the  postmaster)  ;  Morgan's  L.  &  T.  R.  &  the    negligence   of   the    defendant    com- 

S.  8.  Go.  V.  Street   (1909)  — ■  Tex.  Civ.  pany   contributed   to, — that   is   to    say, 

App. — ,  122  S.  W.  270  (mud  on  the  rails  had  a  share  in  producing, — the  injury, 

concurred  with  defective  car  and  undue  the   company   was   liable,   even   though 

speed  in  causing  derailment)  ;  Buohan-  the  negligence  of  a  fellow  servant  of  the 

an   V.    Murayda    (1910)    —   Tex.    Civ.  plaintiff  was  contributory  also. 

App.    ,    124    S.    W.    973    (failure   to  It  is  error  to  refuse  an  instruction 

make   a   ladder   secure   concurred   with  embodying  the  principle  stated  in  the 

negligence   of   independent   contractor),  text,   if  the  evidence   is   susceptible   of 

1  Where  an  employee  is  injured  while  the  construction  that  there  was  concur- 

engaged    in    an    unusually    dangerous  rent  negligence.    Maupin  v.  Texas  &  P. 
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In  many  of  the  cases  cited  in  chapter  lxv.,  ante,  this  rule  is  ad- 
verted to  under  what  may  be  called  its  negative  aspect,  the  courts 


B.  Co.  (1900)  40  C.  C.  A.  234,  99  Fed. 
49. 

When  it  is  alleged  in  the  declaration 
that  the  plaintiff  was  injured  by  rea- 
son of  a  defective  switch,  and  one  of  the 
defenses  was  that  he  was  himself  in 
fault  in  that  he  was  violating  the  rules 
of  the  company  by  running  at  a  forbid- 
den rate  of  speed  when  he  was  passing 
a  switch,  it  is  error  to  charge  the  jury 
that,  if  this  increased  speed  was  caused 
by  the  fault  of  other  employees  of  the 
company,  they  should  find  for  the  plain- 
tiff. Such  a,  charge  puts  the  case  whol- 
ly on  the  question  as  to  who  was  at 
fault  for  the  speed  with  which  the  cars 
approached  the  switch,  and  leaves  out 
of  view  altogether  the  other  question, 
whether  the  master  was  at  fault  as  to 
the  switch,  and  tells  the  jury  to  find 
for  the  plaintiff  if  the  increased  speed 
was  the  fault  of  other  employees  than 
the  plaintiff's  husband.  Georgia  R.  & 
Bkg.  Go.  V.  Oaks   (1874)   52  Ga.  410. 

In  an  action  against  a  railroad  for 
injuries  to  an  employee,  caused  by  a 
fireman  jumping  from  an  engine  and 
striking  against  plaintiff,  where  plain- 
tiff based  his  right  of  recovery  on  the 
negligence  of  the  engineer  in  failing 
to  obey  a  signal,  and  the  negligence  of 
defendant  in  equipping  the  train  with 
insufficient  brakes,  the  refusal  of  an 
instruction  that,  if  the  fireman  jumped 
because  of  the  negligence  of  a  fellow 
servant  of  plaintiff  (flagman)  in  dis- 
playing an  improper  signal,  plaintiff 
could  not  recover,  is  not  erroneous, 
since  such  instruction  did  not  submit 
the  question  of  the  negligence  of  the 
engineer  and  the  lack  of  sufficient 
brakes.  Galveston,  H.  &  8.  A.  B.  Co. 
v.  Jackson  (1900)  93  Tex.  262,  54  S.  W. 
1023,  affirming  (1899)  —  Tex.  Civ. 
App.  — ,  53  S.  W.  81. 

In  an  action  by  a  brakeman  against 
a  railroad  company,  for  injuries,  an  in- 
struction that,  if  the  negligence  of  a 
fellow  servant  in  signaling  the  engineer 
to  back  the  train  concurred  with  the 
negligence  of  defendant  in  failing  to 
maintain  safe  and  sound  couplings,  in 
producing  plaintiff's  injury,  the  con- 
curring negligence  of  the  fellow  serv- 
ant did  not  affect  the  liability  of  the 
company,  and  it  was  liable  for  the  in- 


juries as  though  it  only  was  at  fault, 
is  properly  refused,  since  it  would  allow 
a  recovery  without  showing  that  the 
master's  negligence  proximately  con- 
tributed to  the  injury.  McCoy  v.  Nor- 
folk &  G.  R.  Co.  (1901)  99  Va.  132,  37 
S.   E.   788. 

On  the  other  hand  it  is  not  error  to 
refuse  an  instruction  disregarding  the 
rule  stated  above,  where  the  facts  are 
such  that  it  may  render  the  master  li- 
able. Union  Show  Case  Co.  v.  BUnd- 
auer  (1898)  75  111.  App.  358;  Iruterna- 
tional  &  G.  N.  R.  Co.  v.  Zapp  (1899) 
—  Tex.  Civ.  App.  — ,  49  S.  W.  673; 
Dodd  V.  Bell  (1897)  15  App.  Div.  258, 
44  N.  Y.  Supp.  198. 

Where  an  accident  is  partly  caused 
by  the  fact  that  an  appliance  was  de- 
fective and  partly  by  the  negligence  of 
the  plaintiff's  fellow  servants,  an  in- 
struction that  plaintiff  could  not  recov- 
er for  any  act  of  theirs  is  properly  re- 
fused. Ohio  &  M.  R.  Co.  V.  Stevn 
(1894)  140  Ind.  61,  39  N.  E.  246;  Mor- 
risey  v.  Hughes  (1893)  65  Vt.  553,  27 
Atl.  205. 

An  instruction  to  the  effect  that,  if 
the  excessive  speed  of  the  train  contrib- 
uted to  cause  an  accident,  the  plaintiff 
could  not  recover,  is  rightly  refused, 
where  an  essential  cause  of  the  accident 
was  a  defective  wheel.  Houston  &  T. 
C.  R.  Co.  V.  Kelly  (1896)  —  Tex.  Civ. 
App.  — ,  35  S.  W.  878. 

Where  the  plaintiff  avers  that  he  was 
injured  through  the  negligence  of  rail- 
road receivers  in  failing  to  maintain  » 
safe  track,  and  adduces  evidence  in  sup- 
port of  his  averment,  it  is  not  error  to 
refuse  an  instruction  to  the  effect  that 
he  cannot  recover  "if  his  injury  was 
caused  by  the  negligence  of  the  engi- 
neer." The  word  "solely"  should  be  in- 
serted before  "caused"  to  make  such  a 
charge  proper.  Missouri,  K.  &  T.  R. 
Co.  V.  Woods  (1894)  —  Tex.  Civ.  App. 
— ,  25  S.  W.  741. 

There  is  no  error  in  a  charge  to  the 
effect  that  the  plaintiff,  a  fireman,  is 
entitled  to  recover  for  injuries  caused 
by  the  derailment  of  his  engine,  "if  one 
of  the  proximate  causes  of  the  accident, 
without  which  it  would  not  have  hap- 
pened," was  the  unsafe  condition  of  a 
wheel  or  a  brake,  "notwithstanding  the 
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merely  stating  in  the  course  of  their  arguments  that  the  evidence  did 
not  show  any  such  ground  of  liability.* 


negligence  of  the  engineer  or  brakeman 
may  have  contributed  to  the  accident." 
Such  a  charge  does  not  amount  to  a  di- 
rection to  find  her  for  the  plaintiff  un- 
der the  supposed  circumstances,  "al- 
though the  negligence  of  the  fellow  serv- 
ants may  have  caused  the  injury."  St. 
Louts  &  S.  F.  B.  Co.  V.  McClain  (1891) 
80  Tex.  85,  15  S.  W.  789. 

An  instruction  that  a  brakeman,  in- 
jured while  coupling,  could  not  recover 
if  his  injury  was  caused  by  the  negli- 
gence of  the  engineer,  and  that  no  lia- 
bility attached  unless  the  "defendant 
alone  was  negligent,"  and  "its  negli- 
gence produced  the  injury,"  is  sufficient- 
ly favorable  to  the  defendant.  Wright 
V.  Southern  P.  Co.  (1896)  14  Utah, 
383,  46  Pac.  374. 

Concurring  negligence  of  fellow  serv- 
ants does  not  exclude  the  master's  lia- 
bility if  his  negligence  in  failing  to 
provide  and  maintain  a  safe  place  to 
work  contributed  to  the  injury.  Kreigh 
V.  Westinghouse,  C.  K.  &  Co.  (1909) 
214  U.  S.  249,  53  L.  ed.  984,  29  Sup.  Ct. 
Eep.  619. 

"Where  a  servant  is  injured  through 
the  combined  negligence  of  the  master 
or  his  representative  and  that  of  a, 
fellow  servant,  the  master  cannot  escape 
liability  on  the  ground  that  the  negli- 
gence of  the  fellow  servant  contributed 
to  the  injury."  Sturm  v.  Consolidated 
Coal  Co.  (1910)  248  111.  20,  93  N.  E. 
345,  21  Ann.   Cas.  99. 

It  is  only  in  the  event  that  the  mas- 
ter's negligence,  alleged  to  be  concur- 
rent with  that  of  a  fellow  servant,  is 
the  efficient  cause  of  the  injury,  that  a 
servant  may  recover.  Chicago  d  A.  R. 
Co.  V.  Bell   (1906)   130  111.  App.  45. 

The  mere  fact  that,  at  the  time  of 
injury  to  a  brakeman  through  the  burn- 
ing of  a  bridge  trestle  because  of  the 
negligence  of  the  railroad  company,  the 
engineer  was  running  his  train  neg- 
ligently, will  not  prevent  a  recovery 
against  the  company.  Boot  v.  Kansas 
City  Southern  R.  Co.  (1906)  195  Mo. 
348,  6  L.R.A.(N.S.)   212,  92  S.  W.  621. 

It  is  proper  to  refuse  an  instruc- 
tion which  ignores  the  rule  that  where 
the  negligence  of  the  master  concurs 
with  the  negligence  of  a  fellow  servant, 
the  master  is  liable.    Atchison,  T.  d  8. 


P.  B.  Co.  V.  Mills  (1909)  53  Tex.  Civ. 
App.  359,  116  S.  W.  852. 

The  master  is  liable  even  if  the  de- 
fects are  effective  only  in  conjunction 
with  the  negligence  of  a  fellow  serv- 
ant. Herring  v.  E.  I.  Du  Pont  de  Ne- 
mours Powder  Go.  (1909)  139  Wis.  412, 
121  N.  W.  170. 

The  master  was  held  liable  in  the  fol- 
lowing cases,  notwithstanding  the  con- 
current negligence  of  a  fellow  servant: 
Neal  V.  St.  Louis,  I.  M.  &  8.  R.  Co. 
(1903)  71  Ark.  445,  78  S.  W.  220; 
Jackson  v.  Merchants'  &  M.  Transp.  Co. 
(1903)  118  Ga.  651,  45  S.  E.  254;  Co- 
lumbus  Mfg.  Co.  v.  Cray  (1911)  9  Ga. 
App.  738,  72  S.  E.  273;  Yarher  v.  Cfti- 
cago  &  A.  B.  Co.  (1908)  235  111.  589, 
85  N.  E.  928;  Chicago  City  B.  Co.  v. 
Enroth  (1904)  113  111.  App.  285; 
Schulk  V.  Joliet  d  8.  Traction  Go. 
(1910)  154  111.  App.  108;  Sturm  v. 
Consolidated  Coal  Co.  (1910)  155  111. 
App.  1,  judgment  affirmed  in  (1910) 
248  111.  20,  93  N.  E.  345,  21  Ann.  Cas. 
99;  Buehner  v.  Creamery  Package  Mfg. 
Co.  (1904)  124  Iowa,  445,  104  Am.  St. 
E«p.  354,  100  N.  W.  345;  Ahrens  d  0. 
Mfg.  Co.  V.  BelUhan  (1904)  26  Ky.  L. 
Rep.  919,  82  S.  W.  993;  Lindsey  v. 
Tioga  Lumler  Co.  (1902)  108  La.  468, 
92  Am.  St.  Rep.  384,  32  So.  464;  Ober- 
meyer  v.  F.  H.  Logeman  Chair  Mfg.  Go. 
(1906)  120  Mo.  App.  59,  96  S.  W.  673, 
opinion  of  the  court  of  appeals  adopted 
by  the  supreme  court  in  (1910)  229  Mo. 
97,  129  S.  W.  209;  Anderson  v.  Mc- 
Mullen  (1911)  145  App.  Div.  547,  130 
N.  Y.  Supp.  423 ;  Elliff  v.  Oregon  B.  d 
Nav.  Co.  (1909)  53  Or.  66,  99  Pac.  76; 
Atchison,  T.  d  8.  F.  B.  Co.  v.  MilU 
(1909)  —  Tex.  Civ.  App.  — ,  116  S.  W. 
852;  Southwestern  States  Portland 
C&ment  Co.  v.  Biser  (1911)  —  Tex.  Civ. 
App.  — ,  137  S.  W.  1188 ;  Blanchard  v. 
Vermont  Shade  Boiler  Co.  (1911)  84 
Vt.  442,  79  Atl.  911;  Lay  v.  Elk  Ridge 
Coal  d  Coke  Co.  (1908)  64  W.  Va. 
288,  61  S.  E.  156;  Lower  v.  Whitney 
Bros.  Co.  (1911)  147  Wis.  41,  132  N. 
W.  588. 

8  For  instances  of  this  incidental  rec- 
ognition of  the  rule  with  respect  to  the 
hiring  of  competent  servants,  see  Hall 
V.  Johnson  (1865)  3  Hurlst.  &  G.  589, 
34  L.  J.  Exch.  N.  S.  222,  11  Jur.  N.  S.. 
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In  its  positive  form  the  rule  has  been  enunciated  in  various  ways. 
The  subjoined  statements  will  serve  as  sufficient  examples  of  the 
phraseology  employed.' 


180,  11  L.  T.  N.  S.  779,  13  Week.  Rep. 
Ill;  M'Carthy  v.  Bristol  Shipoioners' 
Co.  (1883)  Ir.  L.  R.  10  C.  L.  384;  Col- 
ton  V.  Richards  (1878)  123  Mass.  484; 
Durst  V.  Carnegie  Steel  Co.  (1896)  173 
Pa.  162,  33  Atl.  1102 ;  Crawford  v.  Steio- 
art  (1887)  4  Sadler  (Pa.)  382,  8  Atl. 
5;  Benn  v.  Null  (1884)  65  Iowa,  407, 
21  N.  W.  700;  Brady  v.  Noreross 
(1899)    172   Mass.   331,   52  N.   E.   528. 

The  fact  that  the  master  did  not  fail 
to  supply  a  sufficient  amount  of  mate- 
rials for  the  preparation  of  the  instru- 
mentalities, supposing  this  to  be  the 
limit  of  his  obligation,  is  referred  to  in 
Kimmer  v.  Weber  (1897)  151  N.  Y. 
417,  56  Am.  St.  Rep.  630,  45  N.  E.  860; 
McCone  v.  Gallaglier  (1897)  16  App. 
Div.  272,  44  N.  Y.  Supp.  697;  Crawford 
V.  Stewart  (1887)  4  Sadler  (Pa.)  382, 
8  Atl.  5;  Kelley  v.  Noreross  (1877)  121 
Mass.  508;  Brady  v.  Noreross  (1899) 
172  Mass.  31,  52  N.  E.  528;  Donnelly  v. 
Broum  (1887)  43  Hun,  470. 

"It  was  the  duty  of  Walker,  as  em- 
ployer or  principal,  to  provide  the  men 
employed  to  build  this  bridge  with  suit- 
able machinery  and  appliances,  to  fur- 
nisli  materials  sufficient  in  quantity  and 
suitable  in  character,  to  employ  men 
who  were  reasonably  competent  to  do 
the  work  for  which  they  were  wanted, 
and  to  give  them  the  benefit  of  the  serv- 
ices of  a  reasonably  competent  foreman. 
All  this,  as  we  understand  the  evidence, 
was  done.  If  so,  the  employer  had  filled 
the  measure  of  his  legal  liability  to  his 
workmen."  Ross  v.  Walker  ( 1891 )  139 
Pa.  42,  23  Am.  St.  Rep.  160,  21  Atl.  157, 
159. 

8  "Negligence  of  a  servant  does  not 
excuse  the  master  from  liability  to  a 
coservant  for  an  injury  which  would 
not  have  happened  had  the  master  per- 
formed his  duty."  Coppins  v.  New 
York  C.  &  B.  R.  R.  Co.  (1890)  122  N. 
Y.  557,  19  Am.  St.  Rep.  523,  25  N.  E. 
915,  affirming  (1888)  48  Hun,  292; 
Cheeruey  v.  Oceam,  8.  S.  Co.  (1893)  92 
Ga.  732,  44  Am.  St.  Rep.  113,  19  S.  E. 
33;  Ralph  v.  American  Bridge  Co. 
(1902)   30  Wash.  500,  70  Pac.  1098. 

"That  a  fellow  servant  may,  by  care 
and  caution,  operate  a  defective  and 
dangerous  machine  so  as  not  to  produce 


an  injury  to  others,  does  not  exempt 
the  master  from  his  liability  for  an 
omission  to  perform  the  duty  which  the 
law  imposes  upon  him  of  exercising  rea- 
sonable care  and  prudence  in  furmshing 
safe  and  suitable  appliances  for  the  use 
of  his  servants.  The  rule  which  excuses 
the  master  under  such  circumstances 
presupposes  that  he  has  performed  the 
obligations  which  the  law  imposes  upon 
him,  and  that  the  injury  occurs  solely 
through  the  negligence  of  the  coem- 
ployee."  Stringham  v.  Stewart  (1885) 
100  N.  Y.  516,  3  N.  E.  575. 

"Where  the  injury  to  the  servant  has 
been  occasioned  by  the  default  of  a 
fellow  servant,  concurring  with  the  neg- 
ligence of  the  master,  the  latter  is  lia- 
ble as  though  he,  only,  were  at  fault." 
Norfolk  &  W.  R.  Co.  v.  Nuckols  (1895) 
91  Va.  193,  21  S.  E.  342. 

"We  are  not  prepared  to  say  that,  if 
one  uses  a  dangerous  instrumentality 
without  the  safeguards  which  science 
and  experience  suggest,  or  the  positive 
rules  of  law  require,  he  is  not  to  be  re- 
sponsible for  an  injury  resulting  from 
such  use,  because  the  negligence  of  one 
of  his  servants  may  have  contributed 
to  the  result,  or  because  a  possible  vigi- 
lance of  the  servant  miglit  have  pre- 
vented the  injury."  Cayzer  v.  Taylor 
(1857)    10  Gray,  274,  69  Am.  Dec.  317. 

"The  fact  that  the  plaintiff's  injuries 
were  caused  by  the  concurrent  negligence 
of  the  vice  principal  and  other  em- 
ployees of  the  defendant,  who  were  un- 
deniably fellow  servants  of  the  plain- 
tiff, would  not  relieve  the  master  from 
liability."  Moseley  v.  J.  S.  Schofield 
Sons  Co.  (1905)  123  Ga.  197,  51  S.  E. 
309. 

Negligence  of  a,  street  car  company 
in  delivering  to  a  crew  a  car  without 
any,  or  with  a  defective,  controller 
handle,  will  render  it  liable  for  injuries 
thereby  caused  to  an  employee  on  the 
road.  Chicago  Union  Traction  Co.  v. 
Sawusoh  (1905)  218  HI.  130,  1  L.R.A. 
(N.S.)  670,  75  N.  E.  797,  affirming 
(1905)    119  111.  App.  349. 

Where  the  negligence  of  the  master 
is  the  proximate  cause  of  the  injury, 
the  master  will  be  held  liable,  notwith- 
standing the  negligence   of  the  master 
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Any  complaint  is  good  against  demurrer  if  it  alleges  facts  reason- 
ably susceptible  of  the  construction  that  the  injury  was  caused  by 
(the  combined  negligence  of  the  master  and  a  fellow  servant.* 

In  order  to  establish  a  right  to  recover  upon  this  theory,  the  servant 
must  show  that  the  accident  would  not  have  occurred  unless  the  mas- 
ter had  been  negligent,*  and  the  jury  should  be  so  instructed.^  Any 
■charge  the  effect  of  which  is  to  induce  in  the  minds  of  the  jury  the 
belief  that,  if  the  master  was  guilty  of  any  negligence  whatever,  he 


may  have  been  set  in  operation  by  the 
xict  of  one  who  otherwise  might  be  held 
to  be  a  fellow  servant.  8ohii:arzschild 
&  S.  Co.  V.  Weeks  (1905)  72  Kan.  190, 
4  L.E..A.(N.S.)  515,  83  Pac.  406  (head- 
note  by  the  court ) . 

Whatever  application  the  "fellow- 
servant"  doctrine  may  have  under  the 
law  of  Louisiana,  it  cannot  be  given  the 
■effect  of  defeating  recovery  against  the 
jnaster  for  injury  to  a  servant,  when 
it  is  shown  that  the  mill,  or  that  part 
of  it  where  the  casualty  occurred,  was, 
from  the  standpoint  of  safety,  being 
run  with  an  insufficient  force.  Hill  v. 
Big  Creek  Lumber  Co.  (1902)  108  La. 
162,  58  L.R.A.  346,  32  So.  372  (head- 
note  by  the  court). 

"Where  the  negligence  of  the  master 
concurs  with  that  of  the  servant  in  pro- 
ducing injury  to  a  fellow  servant,  the 
master  is  liable."  Cwmpbell  v.  T.  A. 
Oaiespie  Co.  (1903)  69  N.  J.  L.  279, 
55   Atl.   276. 

Contributory  negligence  of  a  fellow 
servant  does  not  preclude  recovery  for 
an  injury  to  an  employee  of  which  the 
proximate  cause  was  the  failure  of  the 
employer  to  furnish  a  suitable  appli- 
ance. Atchison,  T.  &  8.  F.  B.  Co.  v. 
Lannigam  (1895)  56  Kan.  109,  42  Pac 
343. 

A  master  is  not  relieved  from  liabil- 
ity for  injury  to  a  servant  by  the  mere 
fact  that  the  injury  was  partly  caused 
by  the  negligence  of  a  fellow  servant,  if 
it  clearly  appears  that  the  accident 
would  not  have  happened  had  not  the 
master  himself  been  negligent.  North- 
ern P.  R.  Co.  V.  Poirier  (1895)  15  C. 
C.  A.  52,  29  U.  S.  App.  583,  67  Fed. 
881. 

A  master  to  be  exempt  from  liability 
to  a  servant  for  negligence  of  fellow 
servants  must  himself  have  been  free 
from  negligence.  Baltimore  &  0.  R.  Co. 
V.   McKenzie    (1885)    81  Va.  71. 

Where  the  negligence  of  the  master 


is  an  efficient  cause  of  the  servant's  in- 
jury, it  is  not  material  how  many  oth- 
ers are  also  in  fault.  McMahon  v.  Da- 
vidson   (1867)    12  Minn.  .357,  Gil.  232. 

A  master  is  not  relieved  from  respon- 
sibility by  the  mere  fact  that  a  coserv- 
ant  knew  of  the  abnormal  conditions 
and  did  not  report  them.  Illinois  C. 
R.  Go.  V.  Swisher  (1895)  61  111.  App. 
611;  Mexican  Nat.  R.  Co.  v.  Musette 
(1894)  7  Tex.  Civ.  App.  169,  24  S.  W. 
520;  Nohle  v.  Bessemer  8.  8.  Co.  (1901) 
127  Mich.  103,  54  L.E.A.  456,  89  Am. 
St.  Rep.  461,  86  N.  W.  520. 

*  Young  v.  Shickle,  H.  &  H.  Iron  Go. 
(1890)  103  Mo.  324,  15  S.  W.  771  (com- 
plaint held  sufficient  which  showed  that 
a  platform  was  not  protected  by  a  rail- 
ing and  that  a  fellow  servant  ran 
against  plaintiff  and  knocked  him  off)  ; 
Sm/ith  V.  Fordyce  (1905)  190  Mo.  1,  88 
S.  W.  679. 

A  complaint  which  alleges  in  sub- 
stance that  a  following  train  struck  and 
splintered  the  car  in  which  the  plain- 
tiff, a  brakeman,  was  traveling,  and 
that  such  car  was  improperly  construct- 
ed, in  that  it  had  no  doors  or  windows 
at  the  end,  or  cupola  on  the  top 
through  which  approaching  danger  could 
be  seen, — is  demurrable,  since  it  fails 
to  show  in  what  way  the  construction 
of  the  car,  as  well  as  the  negligence  of 
the  servants  on  the  following  train,  was 
an  efficient  cause  of  the  injury.  For 
aught  that  appears  from  the  averments, 
such  an  accident  might  have  happened 
if  the  company  had  furnished  the  kind 
of  car  suggested  by  the  plaintiff.  Lute 
V.  Atlantic  &  P.  R.  Co.  (1892)  6  N.  M. 
496,  16  L.R.A.  819,  30  Pac.  912  (two 
judges  dissented) . 

8  Whittaker  v.  Delaware  £  H.  Canal 
Co.  (1888)  49  Hun,  400,  3  N.  Y.  Supp. 
576. 

eUoCahe  v.  Brainard  (1897)  17  App. 
Div.  45,  44  N.  Y.  Supp.  964. 
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is  liable,  even  though  the  accident  would  have  occurred  without  such 
negligence,  is  erroneous.'' 

h.  Illustrative  cases. — The  cases  cited  below,  in  which  the  prin- 
ciples explained  in  the  last  section  were  applied,  are  classified  under 
headings  indicative  of  the  nature  of  the  antecedent  breach  of  duty  by 
the  master.  The  character  of  the  fellow  servant's  delinquency  is  also- 
stated.  Where  nothing  is  said  expressly  as  to  the  result  of  the  deci- 
sions it  is  to  be  understood  that  the  servant  was  held  to  be  entitled  to^ 
recover.* 


"J  Ball  V.  Cooperstoion  &  8.  V.  B.  Co. 
(1888)  49  Hun,  376,  3  N.  Y.  Supp.  584. 
In  this  case  the  court  sustained  an  ex- 
ception to  a  charge  which  was  substan- 
tially to  this  effect:  That  if  the  jury 
found  that  there  was  negligence  on  the 
part  of  the  delinquent  coservant,  and 
also  negligence  on  the  part  of  the  de- 
fendant, then  the  defendant  was  liable 
for  the  reason  that,  if  the  injury  was 
the  result  partially  of  the  negligence  of 
a  coemployee,  and  partially  by  the 
omission  of  the  defendant  in  not  taking 
the  necessary  or  proper  precautions  to 
protect  the  servant,  then  the  negligence 
of  the  coservant  would  not  relieve  the 
defendant. 

'  (a)  Master  held  liable  on  the grownd 
of  concurrent  negligence  predicated  in 
respect  to  an  order,  or  other  official  act, 
of  one  who  was  a  vice  principal  by  vir- 
tue of  his  rank. —  (As  to  the  distinction 
between  oflBcial  and  nonofficial  acts,  see 
generally,  chapter  LXii.,  ante.)  Negli- 
gence of  a  fellow  servant,  which  com- 
bined with  a  negligent  order  of  the 
employer  to  produce  an  injury  to  an 
employee,  will  not  relieve  the  employer 
from  liability.  Lago  v.  Walsh  (1898) 
98  Wis.  348,  74  N.  W.  212 ;  Pittsburgh, 
C.  &  St.  L.  R.  Go.  V.  Henderson  (1882) 
37  Ohio  St.  549  (by  special  order  of  the 
superintendent,  which  was  unreasonable, 
a  construction  train  was  allowed  to 
stand  on  the  track,  and  through  the  neg- 
ligence of  a  flagman  sent  to  give  warn- 
ing of  the  approach  of  other  trains  was 
run  into  to  the  injury  of  a  trainman). 

A  conductor's  ordering  a  train  to 
run  by  a  station  where  a  section  fore- 
man is  waiting  to  give  information  of  a 
defective  bridge,  after  knowledge  that 
there  are  disastrous  floods  and  washouts 
upon  the  road,  is  the  proximate  cause 
of  the  breaking  of  the  train  through 
such  bridge,  notwithstanding  the  en- 
gineer fails  to  see  a  danger  signal  near 


the  bridge,  and  himself  stop  the  traim 
at  the  bridge,  where  the  engineer  may 
have  inferred,  or  does  infer,  that  the- 
conductor  learned  there  was  no  more- 
danger  ahead  and  no  need  to  stop  and 
inquire.  Union  P.  R.  Go.  v.  Callagha/it' 
(1893)  6  C.  C.  A.  205,  12  U.  S.  App. 
541,  56  Fed.  988.  The  court  said:  "The' 
negligence  of  the  engineer  was  not  an. 
intervening  cause  that  interrupted  or 
turned  aside  the  natural  sequence  of 
events,  or  prevented  the  natural  and: 
probable  effect  of  the  conductor's  negli- 
gence. It  simply  failed  to  interpose  the 
engineer's  care  to  prevent  this  probable 
result,  and  left  the  natural  sequence  of 
events  to  flow  on  undisturbed  to  the- 
fatal  effect.  It  may  be  true  that  if  the 
engineer  had  obeyed  the  danger  signal) 
on  the  track,  or  had  seen  the  damage- 
to  the  bridge  and  had  stopped  the- 
train,  the  accident  would  not  have  hap- 
pened; but  his  failure  was  but  the  con- 
curring or  succeeding  negligence  of  ai 
servant,  which  permitted  the  con- 
ductor's breach  of  duty  to  work  out, 
undisturbed,  the  disastrous  result  of 
which  it  was  the  primary  and  efficient 
cause." 

A  special  finding  that  an  injury  wa8< 
caused  by  the  carelessness  of  a  coem- 
ployee in  assisting  the  plaintiff  to  carry 
out  an  order  involving  danger  will  not' 
justify  a  court  in  entering  judgment  for- 
the  defendant  in  the  face  of  a  general 
verdict  for  the  plaintiff.  "It  is  not  the 
law  that,  if  a  master  wrongfully  puts^ 
his  servant  in  danger,  to  co-operate  with 
another  servant,  that  the  carelessness- 
of  the  latter,  co-operating  with  the  dan- 
ger, discharges  the  master  from  respon- 
sibility." Gall  v.  Beckstein  (1896)  06 
111.  App.  478. 

As  a  conductor  has  full  control  of  hig 
train,  and  is  able  to  stop  it  if  the  en- 
gineer undertakes  to  run  past  a  certain 
station    in    violation    of    the   time-cardi 
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rules,  a  collision  which  results  from 
such  negligence  is  deemed  to  be  in  part 
attributable  to  the  conductor's  breach 
of  duty.  Illinois  C.  R.  Co.  v.  Spence 
(1893)  93  Tenn.  173,  42  Am.  St.  Rep. 
907,  23  S.  W.  211. 

A  railroad  company  is  liable  for  an 
injury  to  an  engine  hostler  caused  by 
the  negligence  of  the  yard  master  in 
sending  him  forward  with  the  engine  on 
a  track  upon  which  the  yard  master 
has  thrown  some  box  cars  in  charge  of 
a  brakeman,  although  the  negligence  of 
such  brakeman  in  bringing  the  cars  too 
close  to  a  switch  on  which  such  hostler 
is  directed  to  take  his  engine  contributes 
to  the  injury.  Norfolk  <S>  W.  B.  Co.  v. 
Phelps  (1894)  90  Va,  665,  ]9  S.  E.  652. 
A  railroad  company  is  not  liable  for  in- 
juries sustained  by  a  brakeman  ordered 
by  his  superior  to  make  a  coupling,  if 
the  accident  was  occasioned  by  the 
negligence  of  the  engineer  or  fireman 
in  failing  to  hed  signals;  but  if 
their  negligence  concurred  with  that  of 
the  superior,  who  had  promised  to  stop 
the  car  in  time  to  avoid  harm  to  the 
brakeman,  then  the  company  is  liable. 
Louisiana  Extension  R.  Co.  v.  Carstens 
(1898)  19  Tex.  Civ.  App.  190,  47  S.  W. 
36. 

An  employee  ruptured  while  attempt- 
ing to  support  one  end  of  a  switch  point 
being  unloaded  from  a  car  may  recover 
therefor,  although  the  negligence  of  fel- 
low servants  in  lifting  too  quickly  con- 
tributed thereto,  when  the  negligence  of 
the  foreman  (a  vice  principal  under  the 
statute),  who  failed  to  give  assistance 
as  he  had  been  doing,  was  a,  concurrent 
cause  of  the  injury.  Missouri,  K.  &  T. 
R.  Go.  v.  Bannig  (1899)  20  Tex.  Civ. 
App.  649,  49  S.  W.  116. 

See  also  Augusta  v.  Owens  ( 1900 ) 
111  Ga.  464,  36  S.  E.  830  (superintend- 
ent negligently  ordered  plaintiflF's  fellow 
servant  to  do  certain  work,  and  the  in- 
jury was  caused  immediately  by  the 
negligence  of  that  fellow  servant)  ; 
Davidson  v.  Cornell  (1890)  31  N.  Y.  S. 
R.  982,  10  N.  Y.  Supp.  521,  reversed  in 
(1892)  132  N.  Y.  228,  30  N.  E.  573, 
but  not  on  this  point  (unsafe  method 
of  constructing  scaffold  prescribed — 
work  negligently  carried  out  by  serv- 
ants) ;  Norris  v.  Illinois  G.  R.  Co. 
(1900)  88  111.  App.  614  (negligent  order 
of  a  vice  principal  co-operated  with  a 
nonofiicial  act — i.  e.,  failure  to  put  out 
a  signal  light  to  warn  incoming  trains 
that  track  was  obstructed) ;  Houston  & 


T.  C.  R.  Co.  V.  White  (1900)  23  Tex. 
Civ.  App.  280,  56  S.  W.  204  (foreman  of 
switching  crew — a  vice  principal  under 
Texas  statute — signaled  to  pull  a  de- 
railed car  in  the  direction  of  plaintiff; 
concurrent  negligence  was  that  of 
a  switchman)  ;  Illinois  Southern  R.  Co. 
V.  Marshall  (1904)  210  111.  562,  66 
LR.A.  297,  71  N.  E.  597,  affirming 
(1903)  112  111.  App.  514  (negligence 
of  vice  principal  co-operated  with  non- 
official  act  of  same  person)  ;  Archer- 
Poster  Constr.  Co.  v.  Vaughn  (1906)  79 
Ark.  20,  94  S.  W.  717  (official  and  non- 
official  negligence  of  employee  in  charge 
of  blasting  operations  co-operated)  ; 
American  Cotton  Co.  v.  Smith  (1902) 
29  Tex.  Civ.  App.  425,  69  S.  W.  443 
(failure  of  vice  principal  to  warn  serv- 
ant of  danger  of  falling  object  of  which 
he  was  aware)  ;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Hays  (1905)  40  Tex.  Civ.  App. 
162,  89  S.  W.  29  (train  despatcher 
failed  to  warn  regular  train  of  work 
train  on  track;  brakeman  failed  in  his 
duty  to  flag  regular  train)  ;  Galveston^. 
H.  d  S.  A.  R.  Co.  V.  Borni  (1907)  44 
Tex.  Civ.  App.  631,  99  S.  W.  413  (negli- 
gence of  a  foreman  concurred  with  that 
of  a  fellow  servant). 

(b) — in  regard  to  the  nonperform- . 
ance  of  a  statutory  duty. — The  follow- 
ing extract  from  the  opinion  in  Cayzer 
V.  Taylor  (1857)  10  Gray,  274,  69  Am. 
Deo.  317,  is  self-explanatory:  "The, 
very  object  and  purpose  of  a  safeguard 
like  the  fusible  plug  are  protection 
against  the  occasional  carelessness  and 
negligence  of  the  engineer.  It  is  in- 
tended to  be  in  some  degree  a  substitute 
for  his  vigilance, — to  keep  watch  if  he 
nods.  To  say  that  the  master  should 
be  responsible  for  an  injury  which  would 
not  have  happened  had  a  safeguard  re- 
quired by  law  been  used,  because  the 
engineer  was  negligent,  would  be  to  say, 
in  substance  and  effect,  that  he  should 
not  be  liable  at  all  for  an  injury  result- 
ing from  the  failure  to  use  it." 

See  also  Morris  v.  Stanfield  (1898) 
81  111.  App.  264  (boy  employed  under 
the  statutory  age  was  pulled  by  a  fellow 
servant  into  the  position  where  he  was 
injured)  ;  Chicago  d  A.  R.  Co.  v.  Wise 
(1903)  206  111.  453,  69  N.  E.  500  (serv- 
ant on  train  injured  by  combined  negli- 
gence of  engineer  and  gate  tender,  who 
did  not  lower  gates,  as  required  by  stat- 
ute) ;  Cook  V.  Ormsiy  (1909)  45  Ind. 
App.  352,  89  N.  E.  525  (saw  left  un- 
guarded; fellow  servant  pinched  plain- 
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tiff  causing  him  involuntarily  to  thrust 
his  hand  against  the  saw)  ;  Kleinfelt 
V.  J.  H.  Somers  Coal  Co.  (1909)  156 
Mich.  473,  132  Am.  St.  Rep.  532,  121 
N.  W.  118  (cage  in  mine  intrusted  to 
servant  not  authorized  by  lavif  to  run 
it;  fellow  servant  carried  pole  onto  cage, 
in  violation  of  a  rule)  ;  Russell  v.  Day- 
ton Coal  &  I.  Co.  (1902)  109  Tenn. 
43,  70  S.  W.  1  (fellow  servant  went 
into  unventilated  room  with  unguarded 
lamp)  ;  Southern  P.  Co.  v.  Allen  (1907) 
48  Tex.  Civ.  App.  66,  106  S.  W.  441 
(railroad  company  did  not  equip  its 
■cars  with  automatic  couplers;  trainmen 
negligently  moved  cars  while  brakeman 
•was  between  them,  making  the  coupling 
by  hand). 

(bb) — m  respect  to  the  nonperform- 
ance of  a  personal  non-delegable  duty.- — ■ 
A  railway  company  has  been  held  liable 
for  injuries  caused  partly  by  the  negli- 
gence of  an  employee  whose  duty  it  was 
to  inspect  an  appliance,  and  partly  by 
the  negligence  of  a  coservant.  Kansas 
City,  Ft.  8.  &  M.  R.  Co.  v.  Becker 
(1899)  67  Ark.  1,  46  L.R.A.  814,  77 
Am.  St.  Rep.  78,  53  S.  W.  406. 

See  also  following  subdivisions. 

( c )  — in  respect  to  a  defective  readied 
en  railways. — Franklin  v.  Winona  dc  St. 
P.  R.  Co.  (1887)  37  Minn.  409,  5  Am. 
St.  Rep.  856,  34  N.  W.  898  (negligence 
of  railway  Company  in  not  covering  an 
open  culvert  where  couplings  had  to  be 
made  concurred  with  negligence  of  con- 
ductor in  requiring  coupling  to  be  made 
at  that  place)  ;  Gulf,  C.  &  8.  F.  R.  Co. 
v.  Pettis  (1888)  69  Tex.  689,  7  S.  W.  93 
(railroad  company  not  excused  for  its 
breach  of  duty  in  allowing  rotten  ties 
to  remain  in  its  track,  by  the  fact  that 
the  trackmen  were  negligent  in  failing 
to  notify  it  in  time  to  avert  an  accident 
irom  the  defect;  it  seems  to  have  been 
assumed,  though  the  point  was  not  dis- 
cussed, that  the  company  had  construct- 
ive knowledge  of  the  defects)  ;  Missouri, 
K.  &  T.  R.  Co.  V.  Woods  (1894)  —  Tex. 
Civ.  App.  — ,  25  S.  W.  741  (defective 
roadbed — disregard  of  signals  by  engi- 
neer) ;  Houston  &  T.  C.  R.  Co.  v.  Kelly 
(1896)  —  Tex.  Civ.  App.  — ,  35  S.  W. 
878  (derailment  due  to  defective  wheel 
and  track  combined  with  fast  running  a 
train)  ;  Trinity  d  8.  R.  Co.  v.  Brown 
(1898)  —  Tex.  Civ.  App.  — ,  46  S.  W. 
^26  (sand  allowed  to  accumulate  on  the 
track — train  run  at  a  reckless  rate  of 
speed)  ;  Clyde  v.  Richmond  &  D.  R. 
Co.  (1894)  59  Fed.  394  (defective  rail- 


undue  speed  of  train)  ;  Smith  v.  Mem- 
phis &  L.  R.  Co.    (1883)    18  Fed.  304 

(similar  facts)  ;  Stetler  v.  Chicago  <& 
N.  W.  R.  Co.  (1879)  46  Wis.  497,  1  N. 
W.  112  (1880)  49  Wis.  609,  6  N.  W. 
303  (similar  facts)  ;  Morrisey  v. 
Hughes  (1893)   65    Vt.  553,  27  Atl.  205 

(blocking  of  rails  at  the  top  of  an  in- 
cline was  defective — ^truck  running  on 
those  rails  was  run  negligently)  ; 
Texas  &  P.  R.  Co.  v.  OarUn  (1901)  60 
L.R.A.  462,  49  C.  C.  A.  605,  111  Fed. 
777,  affirmed  in  (1903)  189  U.  S.  354, 
47    L.    ed.   849,   23    Sup.    Ct.   Rep.   585 

(track  inspector  failed  to  discover  maul 
negligently  left  on  track  by  workman)  ; 
Pennsylvania  R.  Go.  v.  Jones  (1903)  59 
C.  C.  A.  87,  123  Fed.  753  (end  of  switch 
track  not  protected;  train  was  negli- 
gently handled)  ;  Shugart  v.  Atlanta, 
K.  &  N.  R.  Co.  (1904)  66  C.  C.  A.  379, 
133  Fed.  505  (defect  in  track;  train  run 
at  dangerous  rate  of  speed)  ;  Pittman 
v.  Chicago  <&  E.  I.  R.  Co.  (1908)  231  111. 
581,  83  N.  E.  431  (conductor  killed  by 
defective  track ;  engineer  negligent ) . 

A  railroad  company  is  liable  for  in- 
juries to  a  brakeman  who,  while  per- 
forming his  duty  of  keeping  a  passenger 
off  the  step,  was  struck  by  a  train  upon 
another  track  at  a  curve  where  the 
tracks  were  too  close  together  for  the 
safe  passage  of  trains,  although  the  en- 
gineer of  one  of  the  trains  was  negligent 
in  undertaking  to  pass  at  that  point. 
Mulvaney  v.  Brooklyn  City  R.  Co. 
(1892)  1  Misc.  425,  21  N.  Y.  Supp.  427. 
In  Torian  v.  Richmond  d  A.  R.  Co. 
(1887)  84  Va.  192,  4  S.  E.  339,  u.  sec- 
tion master  was  regarded  as  vice  prin- 
cipal in  respect  to  the  repair  of  the 
track,  and  as  a  mere  servant  in  respect 
to  signaling  trains  to  slacken  speed 
where  the  repairs  were  going  on.  This 
is  the  theory  of  the  case  as  explained 
in  Norfolk  d  W.  R.  Co.  v.  Nuckols 
(1895)   91  Va.  195,  21  S.  E.  342. 

(d) — in  respect  to  defective  switches. 
— St.  Louis,  I.  M.  d  8.  R.  Co.  v.  Need- 
ham  (1895)  16  C.  C.  A.  457,  32  U.  S. 
App.  635,  69  Fed.  823  (injury  caused  by 
neglect  of  a  railroad  company  to  main- 
tain a  target  upon  a  switch  negligently 
left  open  by  fellow  servants)  ;  Bennett 
v.  Long  Island  R.  Co.  (1897)  21  App. 
Div.  25,  47  2Sr.  Y.  Supp.  258  (train 
operated  at  excessive  speed  was  run  into 
an  open  switch  not  provided  with  a  tar- 
get) ;  Stucke  v.  Orleans  R.  Co.  (1898) 
50  La.  Ann.  188,  23  So.  342  (fellow 
servant  allowed  car  to  run  onto  siding 
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through  a  defective  switch,  and  hurt  a  Rep.  401    (train  run  at  undue  speed), 

■car  repairer  who  had  not  received  any  This  is  the  theory  of  the  case,  as  ex- 

warning  as  to  the  risks  arising  from  the  plained    in    Norfolk    &    TT.    R.    Co.    v. 

■condition   of   the  switch);    Georgia  R.  Nuckols    (1895)    91   Va.   195,  21  S.  E. 

■d  Bkg.  Co.  V.  Oaks   (1874)   52  Ga.  410  342. 

(defective     switch— negligent    manage-       But  the  making  up  of  trains  is,  by 

ment  of  tram)  ;  Chicago  &  A.  R.  Co.  v.  most  of  the  authorities,  deemed  to  be 

House  (1898)  172  111.  601,  50  N.  E.  151,  a  mere  detail  of  the  work.    See  §  1540, 

■affirming     (1896)     71     111.     App.     147  note  1,  subd.   (a),  ante. 

(switch  not  provided  with  signal  light         (h)— ira  respect  to  the  want  of  proper 

^as  left  open  by  coservant  and  run  into  lighting  of  the  place  of  toork.—Irmer  v. 

toy  train  moving  at  an  unlawful  rate  of  St.  Louis  Brewing  Co.    (1897)    69  Mo. 

^      ,\Lf.^''l?f°^^  '^-  p^^'"^SO  &  A.  R.  App.   17    (no   proper  arrangements   for 

<7o     (1895)    60  Mo.   App.   679    (switch  lighting  a  passageway,  the  result  being 

light   was   not  provided— negligence   of  that  the   plaintiff  fell   through  a  trap 

torakeman  in  misplacing  switch  and  sig-  door  left  open  by  a  fellow  servant,  which 

iialmg  for  tram  to  come  on  caused  col-  he  might  have  discovered  but  for  the 

Iision)  ;   Monmouth  Min.  &  Mfg.  Co.  v.  obscurity)  ;     Swift    &     Co.    v.    O'Neill 

JErhng    {1892)   45  111.  App.  411    (brake  (1899)    88    111.    App.    162,    affirmed    in 

man  injured  by  the  want  of  a  lamp  on  a  (1900)  187  111.  337,  58  N.  E.  416  (plain- 

.switchstand— engineer   knew   of   defect,  tiff  run  down  by  a  truck  in  an  imper- 

but  failed  to  impart  his  knowledge  to  fectly   lighted   alley)  ;    Central  Coal  & 

the  plaintiff).  /.  Oo.  v.  Bearce  (1904)   25  Ky.  L.  Eep. 

(e) — m  respect  to  dangerous  oljects  2269,  80  S.  W.  449   (motorman  in  mine 

•ctose   to  railway   tracks.—Eowe  v.   St.  ran   into   car  left  on  the   track  where 

€lair    (1894)    8  Tex.  Civ.  App.  101,  27  track  was  not  lighted  properly). 
S.   W.   800    (dangerous  objects  not  re-        {i)-^im  respect  to  uncovered  machin- 

moved— train     negligently     operated)  ;  ery.— Pullman's  Palace-Gar  Co.  v.  Hwrk- 

North  Chicago  Street  R.  Co.  v.  Dudgeon  ins  ( 1893 )  5  C.  C.  A.  326   17  U   S  App 

lin^nl   -.^c?.  I}}-  .-^JP-.o^??' ^*®™^'^    '"    22,  55  Fed.  932   (fellow  servant  ordered 

(1900)   184  111.  477,  56  N.  E.  796   (pile   plaintiff   to    work   near    an   unguarded 

of     stones     left     near     track— gripman    shaft)  ;    Buehner  v.   Creamery  Package 

started   car  before  plaintiff  had  got   a    Mfg.  Co.  (1904)   124  Iowa,  445,  104  Am 

proper  footing  thereon).  St.  Rep.  354,  100  N.  W.  345  (unguarded 

The    fact    that    a    track    walker    has    cogs;  fellow  servant  caused  plaintiff  to 

failed  to  do  his  duty  in  giving  notice   fall)  ;    Grant  v.  Keystone  Lumber  Co. 

of  a  possible  danger  to  trains  from  the    (1903)   119  Wis.  229,  110  Am.  St.  Rep. 

falling  of  a  rock  near  the  track  will  not    883,  96  N.  W.  535   (negligence  of  fellow 

■excuse  the  company  if  it  does  actually   servant  in  letting  a  block  of  wood  fly 

fall.     The  company  being  bound  to  re-   from  an  unguarded  saw  will  not  defeat 

move  such  a  danger,  a  breach  of  its  duty   an  action  against  the  master  for  negli- 

in  this  respect  is  not  to  be  condoned  be-   gence  in  leaving  the  saw  unguarded) . 

■cause  the  servant  deputed  to  look  out        (j) — in    respect    to    defective    scaf- 

for   the  danger  has  also  failed   in  his   folds.— Drommie  v.  Hogan   (1891)    153 

duty.    Bean  v.  Western  North  Carolina   Mass.  29,  26  N.  E.   237    (dropping  of 

R.  Go.   (1890)    107  N.  C.  731,  12  S.  E.    stone  subjected  a  defective  staging  to  an 

€00.  increased  strain)  ;  Cole  v.  Warren  Mfg. 

Compare  also  last  case  cited  in  pre-    Co.  (1899)  63  N.  J.  L.  626,  44  Atl.  647 

ceding  subdivision,  and  Gulf,  C.  d  8.  F.    (coservant  lowered  himself  down  onto  a 

R.  Co.  V.  Pettis   (1888)   69  Tex.  689,  7    defective    scaffold,    which    gave    way); 

8.  W.  93,  subd.  C,  ante.  Bannon  v.  Sanden   (1896)    68  111.  App. 

(f) — in  respect  to  defective  bridges. —    164    (failure  of  master  to  discover  de- 

Elmer  v.  Locke    (1883)    135  Mass.  575   feet   in   scaffold   concurred   with  negli- 

( defective  trestle  gave  way  under  train    gence    of    fellow    servant    in    throwing 

allowed  to  escape  from  control)  ;  Carney   down  a  load  of  stones  on  it  in  such  a 

V.  Caraquet  R.  Co.  (1890)  29  N.  B.  425   violent   manner    as   to   make   it  fall)  ; 

(road  master  ordered  train  to  be  taken   Schillinger  Bros.  Co.  v.  Smith   (1906) 

over  a   defective  bridge).  225  111.  74,  80  N.  E.  65   (fellow  servant 

(g) — '"''  respect  to  the  improper  mak-   negligently    overloaded    defective    scaf- 

ing  up  of  trains. — Moon  v.  Richmond  &   fold)  ;    YoAsbord   v.    Nashua    Mfg.    Co. 

A..  R.  Go.    (1884)    78  Va,   745,  49  Am.    (1908)   74  N.  H.  470,  69  Atl.  520   (fel- 
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low  servant  ran   into  support  of  scaf- 
fold). 

An  employer  cannot  be  relieved  from 
the  consequences  of  his  neglect  in  pro- 
viding unfit  material  for  the  construc- 
tion of  a  staging,  which  results  in  the 
death  of  his  employee,  by  the  fact  that 
the  staging  was  constructed  by  another 
employee,  who  had  the  power  to  reject 
material  not  fit  for  the  purpose  to  which 
it  was  applied.  Farrell  v.  Eastern  Ma- 
chinery Co.  (1905)  77  Conn.  484,  68 
L.R.A.  239,  107  Am.  St.  Rep.  45,  59  Atl. 
611. 

(k"y — in  respect  to  other  abnormal 
dangers  of  the  place  of  work. — Deweese 
V.  Merameo  Iron  Min.  Co.  (1895)  128 
Mo.  423,  31  S.  W.  110  (plaintiff  set  to 
work  in  a  place  where  stones  were  con- 
stantly falling — ^fellow  servant  failed  to 
keep  watch  for  them )  ;  Hancock  v.  Keene 
(1892)  5  Ind.  App.  408,  32  N.  E.  329 
( coemployee's  negligence  in  blasting 
caused  injury  to  plaintiff,  required  to 
work  in  an  unsafe  tunnel)  ;  Croioell  v. 
Thomas  (1895)  90  Hun,  193,  35  N.  Y. 
Supp.  936  (explosion  occurred  where 
steam  was  incautiously  let  into  a  barrel 
used  for  heating  water,  the  vent  of 
which,  by  the  negligence  of  the  defend- 
ant's manager,  had  been  left  plugged)  ; 
Lauter  v.  Duckworth  (1898)  19  Ind. 
App.  535,  48  N.  E.  864  (steain  negli- 
gently admitted  into  defective  waste 
pipe)  ;  Bagley  v.  Consolidated  Gas  Go. 
(1895)  13  Misc.  6,  34  N.  Y.  Supp.  187 
(negligence  of  foreman  allowed  a  tank 
to  move  unsteadily  while  it  was  being 
hoisted,  the  consequence  being  that  it 
dislodged  some  planks  from  a  scaffold 
and  they  fell  on  plaintiff — superincum- 
bency  of  the  plank  held  to  be  a  con- 
curring cause  of  the  accident)  ;  Pzepka 
v.  American  Gliicose  Co.  (1895)  11 
Misc.  131,  31  N.  Y.  Supp.  1019  (defect- 
ive insulation  of  electric  wires  caused  a 
fire — fellow  servants  were  negligent  in 
failing  to  put  it  out)  ;  Tetherton  v. 
United  States  Talc  Co.  (1901)  165  N. 
Y.  665,  59  N.  E.  1131,  affirming  (1899) 
41  App.  Div.  613,  58  N.  Y.  Supp.  55 
(excessive  blast,  put  in  when  a  new  way 
was  being  opened  for  a  track  in  a  mine, 
brought  down  a  large  mass  of  rock)  ; 
Anthony  v.  Leeret  ( 1887 )  105  N.  Y.  591, 
12  N.  E.  561  (inadequately  guarded  trap 
door  located  in  a  passage  was  left  open 
by  coservant)  ;  Standard  Oil  Co.  v. 
Brown  (1908)  31  App.  D.  C.  371,  af- 
firmed in  (1910)  218  U.  S.  78,  54  L.  ed. 
939,  30  Sup.  Ct.  Rep.  669   (bale  of  hay, 


negligently  thrown  by  servant,  fell 
through  opening  onto  plaintiff)  ;  Steven. 
V.  Saunders  (1910)  34  App.  D.  C.  321 
(stone  coping  set  without  the  use  of 
doweling,  by  the  order  of  the  superin- 
tendent, although  the  contract  called  for 
doweling,  was  dislodged  by  negligence: 
of  a  fellow  servant  of  the  plaintiff's  in- 
testate) ;  Chicago,  W.  d  V.  Coal  Co.  v. 
Moran  (1904)  210  111.  9,  71  N.  E.  38 
(roof  of  mine  fell;  servant  was  in  dan- 
gerous position  by  negligence  of  fellow 
servant)  ;  Deering  v.  Barzak  (1907) 
227  111.  71,  81  N.  E.  1  (master  held 
liable  where  foreman  failed  to  warn 
plaintiff  of  obstruction  placed  by  a  fel- 
low servant,  with  foreman's  knowledge, 
in  plaintiff's  pathway )  ;  Klofski  v.  Rail- 
road Supply  Co.  (1908)  235  111.  146,  85 
N.  E.  274  (defective  condition  of  floor 
in  foundry)  ;  Ft.  Wayne  &  W.  Valley' 
Traction  Co.  v.  Roudehush  (1909)  173 
Ind.  57,  88  N.  E.  676,  rehearing  denied 
in  (1909)  173  Ind.  66,  89  N.  E.  369 
(company  negligent  in  sending  out  car 
on  time  of  another  car;  motorman  was 
also  negligent)  ;  Brooks  v.  W.  T.  Joyce 
Go.  (1905)  127  Iowa,  266,  103  N.  W.  91 
(master  permitted  servants  to  pile  lum- 
ber in  unsafe  manner)  ;  Madden  v.  Say- 
lor  Coal  Co.  (1907)  133  Iowa,  699,  111 
N.  W.  57  (mine  operator  failed  to  prop 
roof  of  mine;  fellow  servant  was  negli- 
gent in  handling  mule)  ;  Johnson  v. 
Christie  (1906)  117  La.  911,  42  So.  421 
(unsafe  place  for  servant  to  work  while 
detaching  rope  from  car  drawn  by  sta- 
tionary engine,  and  rope  slacked  too 
slowly  by  engineer)  ;  Haworth  v.  Kansas 
City  Southern  R.  Go.  (1902)  94  Mo. 
App.  215,  68  S.  W.  Ill  (superintendent 
permitted  hand  car  to  run  at  dangerous 
rate  of  speed)  ;  Moriarty  v.  Schumrzs- 
child  &  S.  Co.  (1908)  132  Mo.  App.  650, 
112  S.  W.  1034  (master  maintained  floor 
slanting  toward  defective  elevator  door: 
fellow  servant  negligently  placed  barrel' 
on  the  slanting  floor )  ;  Hardy  v.  Sulphur 
Min.  Go.  (1907)  75  N.  J.  L.  234,  67  Atl. 
177  (miner  in  bottom  of  mine  injured  by 
stone  let  fall  by  fellow  servant  through 
defective  platform)  ;  Pluckham  v.  Amer- 
ica/n  Bridge  Go.  (1905)  104  App.  Div. 
404,  93  N.  Y.  Supp.  748,  affirmed  in 
(1906)  186  N.  Y.  561,  79  N.  E.  1114 
(master  did  not  furnish  suitable  rope; 
foreman  directed  servant  to  use  defect- 
ive rope)  ;  Murphy  v.  Hudson  River 
Teleph.  Co.  (1908)  127  App.  Div.  450, 
112  N.  Y.  Supp.  149,  affirmed  in  (1909) 
196  N.  Y.  505,  89  N.  E.  1106    (master 
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furnished  metal  tape  for  measuring  dis-  a  reasonably  safe  condition,  although 
■tances  between  wires,  and  it  was  brought  the  negligence  of  a  fellow  servant  in  per- 
in  contact  with  charged  wire  by  negli-  forming  the  duties  assigned  to  him  in 
gence  of  a  fellow  servant)  ;  Graham  v.  that  regard  contributed  to  the  injury. 
Va/n  Hauten  ( 1907 )  53  Misc.  641,  103  Island  Coal  Go.  v.  Risher  { 1895 )  13  Ind. 
IST.  Y.  Supp.  Ill  (servant  assured  by  App.  98,  40  N.  E.  158,  declaring  that, 
foreman  that  no  other  servants  would  in  view  of  a  finding  that  both  the  de- 
work  over  him,  injured  by  fellow  serv-  fendant  and  a  mine  boss  had  long  known 
ants  permitted  to  work  there)  ;  Britt  v.  that  the  roof  was  unsafe,  the  question 
Carolina  Northern  R.  Co.  ( 1907 )  144  whether  the  boss  was  a  vice  principal  or 
N.  C.  242,  56  S.  E.  910  (employee,  while  a  mere  fellow  servant  was  immaterial, 
loading  logs,  injured  by  reason  of  a  de-  A  master  must  respond  in  damages 
fective  chain  furnished  by  the  company,  for  an  injury  caused  by  a  heavy  object 
and  negligence  of  driver,  may  recover)  ;  which  was  allowed  to  fall  on  the  plain- 
■Gilder  v.  Murayda  (1910)  —  Tex.  Civ.  tiflf  by  a  eoservant,  where  the  plaintiff 
App.  — ,  124  S.  W.  973  (master  held  was  set  to  work  in  a  place  where  there 
liable  for  injuries  to  servant  negligently  was  a  danger  of  the  fall  of  such  objects, 
placed  at  work  under  a  ladder,  although  The  Magdaline  (1898)  91  Fed.  798;  Goss 
-the  fall  of  the  ladder  was  caused  by  Printing  Press  Co.  v.  Lemplce  (1900) 
■negligence  of  a  fellow  servant)  ;  Jenkins  90  111.  App.  427,  affirmed  in  (1901)  191 
-V.  Mammoth  Min.  Co.  (1902)  24  Utah,  111.  199,  60  N.  E.  968  (frame  of  print- 
Si  3,  68  Pac.  845  (obstructed  mine  shaft  ing  press,  which  had  been  insecurely 
■which  was  not  discovered  because  of  propped,  fell  on  plaintiff) . 
«levatorman's  failure  to  make  trip  to  An  employer  maintaining  a  negligent- 
see  if  shaft  was  in  proper  condition)  ;  ly  constructed  elevator  is  liable  for  in- 
Virginia  &  8.  W.  R.  Go.  v.  Bailey  juries  to  an  employee,  which  would  not 
(1904)  103  Va.  205,  49  S.  E.  33  (con-  have  occurred  in  the  absence  of  such 
<iuctor  and  brakeman  attempted  to  make  negligence,  although  the  act  of  a  fellow 
coupling  while  engine  was  approaching  employee  brought  the  injured  person 
at  dangerous  rate  of  speed)  ;  Pocahontas  into  contact  with  the  defect.  Siegel, 
Collieries  Go.  v.  Williams  (1906)  105  C.  &  Co.  v.  Trclca  (1905)  218  111.  559, 
Va.  708,  54  S.  E.  868  (the  negligent  act  2  L.R.A.(N.S.)  647,  109  Am.  St.  Rep. 
of  a  fellow  servant  in  throwing  down  302,  75  N.  E.  1053. 
coal  held  not  to  defeat  a  recovery  for  (l) — in,  respect  to  defective  railway 
injuries  received  by  the  coal  falling,  cars. — Tfeic  Jersey  <f  N.  T.  R.  Co.  v. 
-where  a  very  large  quantity  had  been  Young  (1892)  1  C.  C.  A.  428,  1  U.  S. 
loosened  by  a  blast,  and  plaintiff  had  App.  96,  49  Fed.  723,  affirming  (1891) 
not  been  warned)  ;  Herring  v.  E.  L.  Du  46  Fed.  160  (ear  run  at  improper  speed 
Pont  de  Nemxiurs  Powder  Go.  (1909)  could  not  be  stopped  in  time  to  avoid 
139  Wis.  412,  121  N.  W.  170  (defective  a  collision,  owing  to  its  brakes  being 
spigot  in  nitroglycerin  apparatus;  fel-  defective)  ;  Lilly  v.  New  York  C.  &  H. 
low  servant  did  not  properly  adjust  it).  R.  R.  Co.   (1887)    107  N.  Y.  566,  14  N. 

The    continued    flow    of    burning    oil,  E.  503   (coservants  negligently  ran  cars 

■which  would  have  been  at  once  checked  against  a  stationary  one  and  so  caused 

except  for  the  master's  negligent  failure  an   injury  which   would  not  have  been 

to  provide  the  usual  facilities  for  cut-  received  if  the  stationary  car  had  not 

ting   off   the   supply,   is   the   proximate  moved   a   considerable    distance   on   ac- 

cause  which  will   render  him  liable   in  count  of  its  brake  being  defective)  ;  St. 

case  of  injury  resulting  therefrom  to  a  Louis  &  8.  F.  R.  Co.  v.  McClain  (1891) 

servant,  although  this  would  not  have  80  Tex.  85,  15  S.  W.  789   (train  with  a 

happened  if   a  fellow   servant  had  not  defective  wheel  was  run  too  fast  down 

also  been  negligent  in  failing  to  cut  off  a  grade)  ;    Houston  d   T.   G.  R.   Go.  v. 

the  supply  by  the  use  of  the  less  ade-  Kelly   (1896)   —  Tex.  Civ.  App.  — ,  35 

quate   facilities   that   did   exist.      Pull-  g.  W.   878)     (car  with  defective  wheel 

man  Palace   Ca/r   Go.   v.   Laack    (1892)  run  too  fact)  ;   Ransier  v.  Minneapolis 

143   111.   242,   18   L.E,.A.  215,   32   N.   E.  &  St.  L.  R.  Co.    (1884)    32  Minn.  331, 

285.  20  N.  W.  332  (use  of  defective  brake  by 

A    mining    company    is    not    relieved  brakeman  after  discovering  its  condition 

from  liability  for  an  injury  to  one  of  its  caused   a   collision  between  sections   of 

employees,  caused  by  its  negligence  in  train  which  had  separated  on  a  descend- 

f ailing  to  keep  the  roof  of  the  mine  in  ing  grade) ;  Illinois  C.  R.  Co.  v.  Johnson 
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(1901)  95  111.  App.  54,  judgment  af- 
firmed  in   191   III.   594,   61   N.  E.   334 

(ear  unsuitable  for  a  running  switch 
was  negligently  used  by  foreman  for 
that  purpose)  ;   Matthews  v.  M'Donald 

(1865)    3  Sc.  Sess.  Cas.  3d  series,  506 

(brakewagon  of  defective  construction 
used  in  grading  a  railway,  and  improp- 
erly placed  in  the  train  to  which  it  be- 
longed) ;  HolUngsworth  v.  Long  Island 
R.  Co.  (1895)  91  Hun,  641,  36  N.  Y. 
Supp.  1126  (car  with  defective  brake 
negligently  managed)  ;  Missouri,  K.  d 
T.  R.  Go.  V.  Rains  (1897)  —  Tex.  Civ. 
App.  — ,  40  S.  W.  635  (servants  negli- 
gently set  cars  with  defective  brakes  in 
motion  on  an  excessively  steep  grade)  ; 
International  d  G.  N.  R.  Co.  v.  Sipole 

(1895)  —  Tex.  Civ.  App.  — ,  29  S.  W. 
686  (injury  caused  partly  by  want  of 
handhold  and  partly  by  leaving  cars  so 
close  to  the  end  or  siding  as  to  be  dan- 
gerous to  men  on  trains  on  the  main 
track)  ;  Southern  P.  Co.  v.  Leash  (1893) 
2  Tex.  Civ.  App.  68,  21  S.  W.  563  (plain- 
tiff working  as  fireman  of  pile-driver 
engine  was  thrown  off  by  a  jolt  received 
from  a  moving  car,  because  there  was 
nothing  to  hold  onto  when  the  shock 
came)  ;  Welch  v.  Jackson  d  B.  C.  Trac- 
tion Co.  (1908)  154  Mich.  399,  117  N. 
W.  898  (defective  brake;  fellow  servant 
disobeyed  rule). 

Failure  to  furnish  suitable  appliances 
for  coupling  cars  is  actionable,  although 
the  negligence  of  a  fellow  servant  also 
contributes  to  produce  the  injury.  IJor- 
folh  &  W.  R.  Co.  V.  Ampey  (1896)  93 
Va.  108,  25  S.  E.  226  (injury  to  brake- 
man  caused  both  by  defective  couplings 
and  by  excessive  speed  with  which  cars 
were  brought  together)  ;  Oulf,  C.  d  S. 
F.  R.  Co.  V.  Kizziah  (1893)  86  Tex.  81, 
23  S.  W.  578,  reversing  4  Tex.  Civ.  App. 
362,  22  S.  W.  110,  26  S.  W.  242  (defect 
in  air  brakes,  which  allowed  cars  to 
start  on  a  grade  and  roll  against  the 
ear  which  plaintiff  was  repairing,  com- 
bined with  negligence  of  another  car  re- 
pairer or  a  brakeman  in  failing  to  se- 
cure the  ears  by  hand  brakes)  ;  Donahue 
V.  Brooklyn  City  R.  Co.  (1891)  38  N.  Y. 
S.  R.  485,  14  N.  Y.  Supp.  639  (injury 
caused  to  coupler,  partly  by  defective 
buffers,  and  partly  by  backing  of  engine 
with  undue  speed)  ;  International  d  6. 
N.  R.  Co.  V.  Bonatsi  (1898)  —  Tex.  Civ. 
App.  — ,  48  S.  W.  767  (defective  coup- 
lings— engine  negligently  backed) ;  7n- 
ternational  d  G.  N.  R.  Co.  v.  Zapp 
(1899)  —  Tex.  Civ.  App.  — ,  49  S.  W. 


673  (defective  bumper  beam — ears  negli- 
gently managed)  ;  Ellis  v.  New  York^ 
L.  E.  d  W.  R.  Co.  (1884)  95  N.  Y.  546- 
(brakeman  trying  to  escape  from  an 
impending  rear-end  collision  with  a  fol- 
lowing train  might  have  succeeded  if  the 
buffers  between  his  own  and  the  next- 
preceding  car  had  not  been  so  defective 
as  to  allow  the  cars  to  come  together 
and  crush  him  when  the  collision  oc- 
curred; case  held  to  be  for  jury)  ;  Mc- 
Mahon  v.  Eenning  (1880)  1  McCrary, 
516,  3  Fed.  353  (cars  with  defective 
bumpers  were  run  together  with  danger- 
ous speed)  ;  Delude  v.  St.  Paul  City  R. 
Co.  (1893)  55  Minn.  63,  56  N.  W.  461 
( similar  facts )  ;  Chicago  d  N.  W.  R.  Co. 
V.  Gillison  (1898)  173  111.  264,  64  Am. 
St.  Rep.  117,  50  N.  E.  657,  affirming^ 
(1897)  72  111.  App.  207  (accident, 
caused  partly  by  mismanagement  of  en- 
gineer in  stopping  the  forward  section 
of  a  train  after  it  had  separated  owing 
to  defects  in  a  drawbar)  ;  Galveston,  H. 
£  S.  A.  R.  Co.  V.  Sweeney  (1896)  14 
Tex.  Civ.  App.  216,  36  S.  W.  800  (sim- 
ilar facts) ;  Richmond  d  D.  R.  Co.  v. 
George  (1891)  88  Va.  223,  13  S.  E.  429 
(coupling  was  defective — engineer 
backed  without  a  signal)  ;  Terre  Haute 
&  I.  R.  Co.  V.  Manslerger  (1895)  12  C. 
C.  A.  574,  24  U.  S.  App.  551,  65  Fed. 
196  (accident  due  partly  to  a  defective 
coupling  pin  and  partly  to  the  negligence- 
of  an  engineer  in  backing  cars  too  rap- 
idly down  grade)  ;  Towns  v.  Yickshurgf 
S.  d  P.  R.  Co.  (1885)  37  La.  Ann.  630, 
55  Am.  Rep.  508  (use  of  cars  of  such 
unequal  height  as  to  render  their  buf- 
fers useless  concurred  with  negligence 
of  engineer  in  backing  cars  for  coupling 
at  an  improper  speed)  ;  Browning  v. 
Walash  Western  R.  Co.  (1894)  124  Mo. 
55,  27  S.  W.  644  (vice  principal  al- 
lowed brake-staffs  to  be  removed,  and 
left  cars  heavily  loaded  near  the  top  of 
a  heavy  grade — ^negligence  of  fellow  serv- 
ant consisted  in  not  seeing  that  the  cars 
were  all  coupled  before  backing  the  en- 
gine against  them,  and  in  throwing  the- 
switch  so  that  they  ran  onto  the  main 
line ) . 

An  employee  who,  while  working  upon 
the  track,  was  struck  by  a  fireman  who- 
sprang  from  a  train,  under  apprehension 
of  danger,  as  the  train  approached  the 
place  where  repairs  were  being  made,  i» 
entitled  to  recover,  if  the  company  was- 
negligent  in  not  having  sufficient  brakes- 
on  the  train,  and  the  flagman  failed  to 
give  the  slow  signal,  thereby  increasing 
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the  fireman's  alarm.  Oalveston,  H.  d 
S.  A.  R.  Co.  V.  Jackson  (1898)  —  Tex. 
Civ.  App.  — ,  44  S.  W.  1072. 

In  Louisville,  N.  A.  £  C.  B.  Go.  v. 
Berkey  (1894)  136  Ind.  181,  35  N.  E.  3, 
where  it  was  laid  down  that  the  negli- 
gence of  a  coemployee  in  failing  to  in- 
spect the  couplings  on  a  train  will  not 
relieve  a  railroad  company  from  liabil- 
ity for  the  death  of  a  brakeman,  due  to 
defective  couplings  whose  unfitness  was 
known  to  the  company  or  could  have 
been  known  with  reasonable  diligence, 
the  opinion  seems  to  waver  between  the 
doctrine  as  to  concurrent  negligence  and 
upon  the  rule  that  the  employee  per- 
forming the  duty  of  inspection  is  a  vice 
principal. 

The  negligence  of  employees  of  a 
freight  train  waiting  upon  a  side  track, 
in  leaving  the  switch  open  and  giving 
the  signal  that  the  track  was  clear  by 
covering  the  headlight,  without  being 
signaled  that  the  switch  was  closed,  does 
not  relieve  the  company  from  responsi- 
bility for  the  death  of  a  fireman,  on  an 
approaching  train,  caused  by  the  derail- 
ing of  his  engine,  due  to  the  failure  to 
supply  the  red  light  customarily  car- 
ried in  the  cupola  of  the  caboose  of  the 
freight  trains,  to  be  taken  down  when 
the  train  carrying  it  entered  on  a  side 
track,  which  was  the  only  red  light 
which  could  be  seen  from  the  front, 
where  the  lamp  specially  constructed  for 
this  purpose  was  out  of  repair  and  had 
been  taken  to  the  company's  shops  to 
be  repaired,  and  there  were  no  other 
lamps  in  the  caboose  which  could  be 
used  in  the  place  provided  for  such 
light.  Denver  &  B.  G.  R.  Co.  v.  Sipes 
(1899)  26  Colo.  17,  55  Pac.  1093,  first 
appeal  (1896)  23  Colo.  226,  47  Pac.  287. 

(m) — in  respect  to  defective  locomo- 
tives.— Where  a  locomotive  the  valves 
of  which  have  been  leaking  for  several 
months,  to  the  knowledge  both  of  the 
company's  superintendent  and  of  the  en- 
gineer, is  left  unattended  by  the  latter 
without  his  taking  certain  precautions 
which  would,  as  he  knew,  have  prevent- 
ed the  escape  of  steam  into  the  cylinder, 
the  company  is  liable  for  injuries  re- 
ceived by  a  car  repairer  as  a  result  of 
the  locomotive's  being  set  in  motion  by 
such  an  escape  of  steam.  Gone  v.  Dela- 
ware, L.  d  W.  R.  Go.  (1880)  81  N.  Y. 
206,  37  Am.  Rep.  491,  affirming  (1878) 
15  Hun,  172. 

Where    the    plaintiff,   while    cleaning 
the  ash  pan  of  an  engine,  was  injured 


through  its  sudden  starting  by  reason 
of  a  leaking  throttle,  the  mere  fact  that 
the  accident  would  not  have  happened  if 
a  coservant  had  performed  his  duty  of 
blocking  the  wheels  will  not  prevent  a 
recovery.  Atchison,  T.  <&  S.  F.  R.  Go.  v. 
Holt  (1883)   29  Kan.  149. 

See  also  San  Antonio  <&  A.  P.  R.  Go, 
V.  Harding  (1895)  11  Tex.  Civ.  App. 
497,  33  S.  W.  373  (railroad  company 
held  to  be  liable  for  the  death  of  an 
engineer,  caused  in  part  by  its  negli- 
gence in  failing  to  keep  the  headlight 
of  switch  engine  in  good  condition,  so- 
that  its  position  on  track  might  be  seen 
from  an  approaching  train,  although  the 
yard  hands  may  have  been  negligent  in 
letting  it  stand  upon  the  track )  ;  Fowler 
V.  Chicago  &  N.  W.  R.  Go.  (1884)  61 
Wis.  159,  21  N.  W.  40  (accident  caused 
partly  by  mismatched  couplings  and 
partly  by  negligence  of  engineer)  ; 
Hough  V.  Texas  &  P.  R.  Go.  (1879)  lO* 
U.  S.  213,  25  L.  ed.  612  (negligence  of 
railway  company  in  furnishing  defect- 
ive engine  concurred  with  negligence  of 
coservants  in  sending  it  out  on  the 
road)  ;  Ohio  &  M.  R,Go.  v.  Stein  (1894) 
140  Ind.  61,  39  N.  E.  246  (collision, 
caused  partly  by  defective  condition  of 
an  engine  and  partly  by  mismanage- 
ment of  the  train ) ;  Grutchfield  v.  Rich- 
mond &  D.  R.  Go.  (1877)  76  N.  C.  320 
(negligence  of  master  in  having  a  defect- 
ive engine  concurred  with  that  of  the- 
engineer  in  using  it)  ;  Louisville  &  N. 
R.  Go.  V.  Kenley  (1893)  92  Tenn.  207, 
21  S.  W.  326  (car  of  train  suddenly 
jammed  together  by  engineer  without 
warning,  when  brakeman  was  in  the  act 
of  putting  his  foot  upon  a  defective  foot- 
rest)  ;  Chicago  Mill  &  Lumier  Co.  v. 
Cooper  (1909)  90  Ark.  326,  119  S.  W. 
672  (defendant  not  relieved  from  liabil- 
ity for  maintaining  defective  steam 
valves  in  engine  because  the  engineer 
failed  to  leave  the  levers  and  cocks  in 
such  a  position  as  to  prevent  the  engine 
from  moving).  Atchison,  T.  &  S.  F.  R, 
Co.  V.  Seeger  (1910)  —  Tex.  Civ.  App. 
— ,  126  S.  W.  1170  (similar  facts). 

The  liability  of  a  railway  company 
should  be  submitted  to  the  jury  where 
an  employee,  while  engaged  in  the  per- 
formance of  his  duties,  was  injured  by 
a  rear  collision,  partly  owing  to  the 
neglect  of  a  fellow  servant  to  place  a 
tail  light  on  the  cars,  and  partly  to  the 
defective  condition  of  the  locomotive, 
which  disturbed  the  time  arrangements- 
and  rendered  the  shock  of  the  collision. 


4800 


MASTER  AND  SERVANT. 


[chap.  Lxvn. 


when  it  came,  more  severe.  Chandler  v. 
Melbourne  R.  Go.  (1871)  2  Vict.  L.  Rep. 

(L.)  71. 

(n) — in    respect    to    defective    hand- 
cars.— Northern  P.  R.   Go.  v.   Oharless 

(1896)  162  U.  S.  359,  40  L.  ed.  999,  16 
Sup.  Ct.  Rep.  848,  affirming  (1892)  2  C. 
C.  A.  380,  7  U.  S.  App.  359,  51  Fed.  562 

(hand  car  with  defective  brake  run  at 
excessive  speed — liability  conceded,  ar- 
guendo, supposing  this  combination  of 
facts  to  be  established )  ;  Maupin  v.  Tex- 
as &  P.  R.  Co.  (1900)  40  C.  C.  A.  234, 
99  Fed.  49  (same  facts)  ;  International 
d  0.  X.  R.  Co.  V.  Williams  (1896)  — 
Tex.  Civ.  App.  — ,  34  S.  W.  161  (same 
facts )  ;  Co  wan  v.  Chicago,  M.  d  St.  P.  R. 
Co.    (1891)    80  Wis.  284,  50  N.  W.  180 

(section  foreman  was  negligent  in  run- 
ning hand  car  with  a  defective  brake 
past  a  switch,  after  hearing  warning 
signals)  ;  McGinn  v.  McCormick  (1902) 
109  La.  396,  33  So.  382  (hand  car  de- 
fective; fellow  servant  ran  following 
car  too  close). 

(o) — in  regard  to  defective  machinery 
and  tools  of  other  kinds. — Dixon  v. 
Pittsburg  &  G.  Lumber  Co.  (1900)  52 
La.  Ann.  1109,  27  So.  654;  Mexican  G. 
R.  Go.  V.  Murray  (1900)  42  C.  0.  A. 
334,  102  Fed.  264  (breaking  of  defective 
hoisting  machinery  was  followed  by  con- 
tributory negligence  of  fellow  servant)  ; 
Anderson  v.  The  Ashehrooke  (1890)  44 
Fed.  124  (fellow  servants  continued  to 
■operate  defective  tackling  with  knowl- 
■edge  of  its  condition)  ;  Monmouth  Min. 
&  Mfg.  Go.  V.  Brling  (1894)  148  111. 
521,  39  Am.  St.  Rep.  187,  36  N.  E.  117 
(negligence  in  operating  defective  ma- 
chinery, for  the  proper  repair  of  which 
the  master  had  not  supplied  proper  ma- 
terials )  ;  AtchAson,  T.  d  8.  F.  R.  Co.  v. 
Lannigan  (1895)  56  Kan.  109,  42  Pac. 
343  (brakeman  injured  while  coupling 
partly  owing  to  his  lantern  furnishing 
insufficient  light,  and  partly  through  the 
negligence  of  the  engineer  in  bringing 
the  cars  together  with  excessive  speed )  ; 
Myers  V.  Hudson  Iron  Co.  (1889)  150 
Mass.  125,  15  Am.  St.  Rep.  176,  22  N. 
E.  631  (engineer  negligent  in  operating 
boisting  apparatus  of  which  brake  was 
defective)  ;  Graig  v.  Chicago  d  A.  R. 
■Co.  (1893)  54  Mo.  App.  523  (assurance 
of  safety  by  fellow  servant,  machinery 
being  inadequate  for  work  to  be  done)  ; 
Stringham  v.  Stewart  (1885)  100  N. 
Y.  516,  3  N.  E.  575  (defective  eleva- 
tor) ;  MoCabe  v.  Bradnard  (1897)  17 
App.  Div.  45,  44  N.  Y.  Supp.  964  (defect 


in  step  of  wagon  negligently  driven)  ; 
Larkin  v.  Wa.shington  Mills  Co.  ( 1899 ) 
45  App.  Div.  6,  61  N.  Y.  Supp.  93  (in- 
jury partly  caused  by  the  negligence  of 
some  third  person  in  moving  an  elevator, 
and  partly  by  defects  in  the  elevator, 
gate)  ;  Strauss  v.  Haierman  Mfg.  Co. 
(1898)  25  App.  Div.  623,  48  N.  Y.  Supp. 
1116  (defective  part  of  a  press,  being 
left  untied  by  foreman,  fell  on  plain- 
tiff) ;  Auld  V.  Manhattan  L.  Ins.  Go. 
(1900)  165  N.  Y.  610,  58  N.  E.  1085, 
affirming  (1898)  34  App.  Div.  491,  54 
N.  Y.  Supp.  222  (elevator  door  con- 
structed so  that  it  closed  when  a.  button 
was  pressed,  and  could  not  be  stopped 
after  it  had  once  been  set  in  motion, 
was  negligently  started  by  the  opera- 
tor) ;  Kern  v.  De  Castro  d  D.  Sugar  Ref. 
Go.  (1889)  24  N.  Y.  S.  R.  748,  5  N.  Y. 
Supp.  548  (failure  to  equip  elevator 
with  proper  safety  appliances  combined 
with  negligence  of  engineer  in  pushing 
it  off  when  it  had  caught)  ;  Missouri, 
K.  d  T.  R.  Co.  V.  Ferch  (1898)  18  Tex. 
Civ.  App.  46,  44  S.  W.  317  (pile  driver 
not  properly  inspected  was  operated 
with  a  leaky  valve)  ;  Williams  v.  New 
York,  L.  E.  d  W.  R.  Co.  (1892)  2  Misc. 
30,  21  N.  Y.  Supp.  259  (eoservant  se- 
lected a  defective  tool  from  among  a 
stock  which  comprised  a  good  many 
which  were  known  by  the  master  to  be 
defective)  ;  Kaiser  v.  Flaccus  (1890) 
138  Pa.  332,  22  Atl.  88  (shaft  ran  so 
loosely  that  the  belt  fell  off  and  struck 
plaintiff — engineer  was  also  negligent)  ; 
Dodd  V.  Bell  ( 1897 )  15  App.  Div.  258, 
44  N.  Y.  Supp.  198  (defendant  liable 
for  injury  caused  by  defective  pulley  on 
which  belt  ran,  though  coemployee  may 
have  been  negligent  in  ordering  plain- 
tiff to  work  where  such  defect  exposed 
him  to  danger)  ;  Sherman  v.  Menonimee 
River  Lumber  Go.  ( 1888 )  72  Wis.  122,  1 
L.R.A.  173,  39  N.  W.  365  (edger-saw  out 
of  repair — feeder  of  machine  careless  in 
attempting  to  remove  the  plank  which 
caused  the  injury)  ;  Donovan  v.  Chase- 
Shawmut  Co.  (1909)  201  Mass.  357,  87 
N.  E.  580  (blade  of  wire-cutting  press 
fell  automatically;  fellow  servant  also 
negligent  in  adjusting  reel  of  wire  on 
machine)  ;  Campbell  v.  T.  A.  Gillespie 
Co.  (1903)  69  N.  J.  L.  279,  55  Atl.  276 
(fellow  servant  selected  defective  tool 
where  master  had  not  a  reasonable  sup- 
ply of  proper  tools ) . 

(p) — in  respect  to  the  employment  of 
suitable  servants. — The  negligence  of  a 
railway  company  in  putting  the  delin- 
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quent  servant  in  the  position  of  extra 
man,  who  might  be  selected  by  the  con- 
ductor to  fill  a  vacancy,  and  not  the 
negligence,  if  any,  of  the  conductor  in 
assigning  him  work,  is  the  primary 
cause  of  an  accident  which  results  from 
his  unfitness.  Mann  v.  Delaware  &  H. 
Canal  Co.  (1883)  91  N.  Y.  495  (negli- 
gence of  the  conductor  said  to  be  sec- 
ondary and  co-operative  merely ) . 

See  also  Coppins  v.  New  York  C.  £ 
H.  R.  R.  Go.  (1888)  48  Hun,  298  (de- 
railment due  partly  to  switch  being  left 
open  by  switchman  known  to  be  careless 
in  the  performance  of  his  work,  and 
partly  to  the  negligence  of  the  engi- 
neer) ;  Galveston,  H.  d  S.  A.  R.  Go.  v. 
Sherwood  (1902)  —  Tex.  Civ.  App.  — , 
67  S.  W.  776  (servant  physically  inca- 
pable of  doing  the  work  to  which  he 
was  assigned,  with  the  knowledge  of  a 
vice    principal ) . 

There  is  also  considerable  authority 
for  bringing  within  the  scope  of  the 
rule  under  discussion  the  cases  in  which 
the  negligence  shown  is  that  of  the  in- 
■competent  servant  himself.  Galveston, 
B.  &  8.  A.  R.  Co.  V.  Arispe  (1891)  81 
Tex.  517,  17  S.  W.  47;  Handley  v.  Daly 
Min.  Co.  (1897)  15  Utah,  176,  62  Am. 
St.  Kep.  916,  49  Pac.  295 ;  Craig  v.  Chi- 
cago d  A.  R.  Co.  (1893)  54  Mo.  App. 
523;  O'Laughlin  v.  New  York  G.  d  H. 
R.  R.  Go.  (1867)  27  N.  Y.  Week.  Dig. 
109,  9  N.  Y.  S.  R.  384  ( incompetent  en- 
gineer selected  to  run  a  disabled  engine 
•"wild-cat")  ;  Grew  v.  St.  Lotiis,  K.  & 
N.  W.  R.  Go.  (1884)  20  Fed.  87  (negli- 
gence of  master  as  regards  hiring  of 
servants  and  framing  of  rules  concurred 
with  the  negligence  of  servants  in  oper- 
.ating  train)  ;  Terrell  v.  Russell  (1897) 
16  Tex.  Civ.  App.  573,  42  S.  W.  129 
(negligent  management  of  engine  by  in- 
competent engineer)  ;  Killien  v.  Hyde 
(1894)  63  Fed.  172  (injury  caused  by 
"the  negligence  of  the  master  in  putting 
a  deckhand  at  the  wheel  of  a  tug,  the 
consequence  being  that  his  negligence 
caused  a  collision ) . 

Logically  speaking,  this  is  not  an  im- 
possible view;  but  it  seems  preferable 
to  regard  such  an  infringement  of  duty 
as  being,  rather,  the  sole  efficient  cause 
of  the  injury  in  the  same  sense  as  sim- 
ilar negligence  in  respect  to  the  provi- 
sion and  maintenance  of  the  inanimate 
agencies  of  work.  This  is  the  theory  in 
a  case  where  it  was  held  that  a,  brake- 
man  may  recover  for  injuries  caused  by 
the  giving  way  of  a  defective  brake- 
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wheel,  the  result  being  that  he  was 
thrown  off^  the  car,  where  the  fall  was 
due  to  the  oscillation  produced  by  the 
sudden  application  of  the  brake  while 
the  train  was  being  run  at  an  excessive 
rate  of  speed  by  an  engineer  whom  the 
company  could  have  known  to  be  reck- 
less and  of  intemperate  habits  if  it  had 
instituted  proper  inquiries.  Illinois  C. 
R.  Go.  V.  Jewell  (1867)  46  111.  99,  92 
Am.  Dec.  240. 

In  an  action  to  recover  damages  sus- 
tained by  the  death  of  the  plaintiff's 
intestate,  killed,  while  engaged  in  the 
performance  of  his  duties  as  a  fireman, 
in  a  collision  caused  by  the  fact  that 
the  train,  although  the  proper  sema- 
phore signal  was  not  displayed,  ran  over 
an  open  switch  from  one  track  to  an- 
other, on  which  it  proceeded  until  the 
accident  occurred,  it  is  for  the  deter- 
mination of  the  jury  whether  it  was  the 
duty  of  the  switch  tender  (alleged  to 
be  incompetent)  to  display  the  light, 
whether  he  was  negligent  in  that  regard, 
and  whether  such  negligence,  together 
with  that  of  the  engineer,  was  the  con- 
current, proximate,  and  efficient  cause 
of  the  accident;  and  nonsuit  is  improp- 
erly granted.  Hosford  v.  New  York  C. 
d  S.  R.  R.  Go.  (1899)  39  App.  Div.  327, 
56  N.  Y.  Supp.  933,  affirmed  in  (1900) 
161  N.  Y.  660,  57  N.  E.  1112. 

(q) — in  respect  to  the  failure  to  em- 
ploy an  adequate  nurnber  of  servants. — 
The  negligence  of  an  engineer  in  start- 
ing a  train  at  the  station  where  it  is 
made  up  without  seeing,  as  he  is  re- 
quired by  the  rules  to  do,  that  the 
brakeman  assigned  to  it,  or  a  sufficient 
number,  were  aboard,  will  not  absolve 
the  company  from  the  liability  predi- 
cated upon  its  duty  to  see  that  the  train 
does  not  start  with  an  insufficient  crew. 
Booth  V.  Boston  &  A.  R.  Go.  (1878)  73 
N.  Y.  38,  29  Am.  Kep.  97. 

The  fact  that  the  employee  who  threw 
a  bale  into  the  hold  of  a  ship  was  negli- 
gent in  doing  so  when  no  "hatch  tender" 
was  there,  without  himself  warning 
those  in  the  hold,  will  not  defeat  the 
plaintiff''s  right  to  recover,  if  the  de- 
fendant was  negligent  in  failing  to  sup- 
ply a  "hatch  tender."  Gheeney  v.  Ocean 
8.  8.  Go.  (1893)  92  Ga.  732,  44  Am.  St. 
Rep.  113,  19  S.  E.  33. 

See  also  SuAft  d  Go.  v.  Rutkowski 
(1898)  82  111.  App.  108  (negligence  of 
coservant  in  handling  machinery  con- 
curred with  negligence  in  failing  to  em- 
ploy a  sufficient  number  of  servants)  ; 
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CraAg  v.  Chicago  <£  A.  R.  Co.  ( 1893 )  54 
Mo.  App.  523  (assurance  of  safety  by 
fellow  servant,  where  there  was  an  in- 
sufficient number  of  men)  ;  Sincere  v. 
Union  Compress  d  Warehouse  Co. 
(1897  —  Tex.  Civ.  App.  — ,  40  S.  W. 
326  (insufficient  number  of  men  fur- 
nished to  handle  bales  of  cotton,  one  of 
which  was  allowed  to  fall  on  plaintiff 
while  it  was  being  hoisted)  ;  Wright  v. 
Southern  P.  Co.  (1896)  14  Utah,  383, 
46  Pac.  374  (engineer  operating  a  de- 
fective engi-ne  upon  which,  though  it 
required  an  unusual  amount  of  atten- 
tion to  control  its  movements,  the 
company  had  placed  no  fireman  who 
could  observe  the  signals  of  a  brakeman 
engaged  in  coupling)  ;  Pennsylvania  R, 
Co.  v.  Oao'cia  (1907)  81  C.  C.  A.  322, 
152  Fed.  104  (foreman's  negligence  in 
using  defective  tool  not  suflScient  to  de- 
feat recovery  where  master  had  not 
made  proper  provision  for  repairing  the 
same)  ;  Ryan  v.  Delaware  &  H.  Co. 
(1906)  114  App.  Div.  268,  99  N.  Y. 
Supp.  794,  affirmed  in  (1907)  188  N. 
Y.  559,  80  N.  E.  1119  (railroad  company 
failed  to  promulgate  rules  as  to  signals ; 
train  crew  negligent  as  to  the  giving  of 
signals)  ;  Sipes  v.  Puget  Soimd  Electric 
R.  Co.  (1909)  54  Wash.  47,  102  Pac. 
1057  (inadequate  system  of  running 
trains;  brakeman  failed  to  transmit 
orders)  ;  Delaski  v.  Northwestern 
Improv.  Co.  (1910)  61  Wash.  255,  112 
Pac.  341  (violation  of  rule  by  fellow 
servant  will  not  prevent  a  recovery 
where  rule  has  been  habitually  violated 
for  three  months) . 

Where  plaintiff  was  injured  while  in 
the  employ  of  defendant  by  reason  of  the 
latter's  failure  to  furnish  sufficient  men 
to  do  the  work  in  safety,  it  is  immate- 
rial, so  far  as  defendant's  liability  is 
concerned,  whether  plaintiff  and  the 
foreman  whom  he  was  assisting  were 
fellow  servants.  Supple  v.  Agnew 
(1901)  191  111.  439,  61  N.  E.  392,  re- 
versing (1899)  80  111.  App.  437. 

(r) — in  respect  to  a  defective  sys- 
tem.— A  railway  employee's  right  of  ac- 
tion for  injuries  caused  by  the  running 
of  a  train  at  an  illegal  rate  of  speed  is 
not  defeated  because  he  and  those  in 
charge  of  the  train  were  fellow  servants, 
where  the  train  was  run  pursuant  to  a 
time-card  promulgated  by  the  company 
employing  him.  Bluedom  v.  Missouri 
P.  R.  Co.  (1891)  108  Mo.  439,  32  Am. 
St.  Rep.  615,  18  S.  W.  1103. 
See  also  Warn  v.  New  York  C.  d  H.  R. 


R.  Co.  (1894)  80  Hun,  71,  29  N.  Y. 
Supp.  897;  Paulmier  v.  Erie  R.  Co. 
(1870)  34  N.  J.  L.  151  (injury  caused- 
partly  by  arrangements  requiring  trains 
to  be  run  frequently  to  a  point  where  a 
trestle  too  weak  to  support  a  locomotive 
began,  and  partly  by  the  negligence  of 
the  engineer  in  disobeying  orders  not  to 
take  his  engine  beyond  that  point)  ; 
Luebke  v.  Chicago,  M.  d  St.  P.  R.  Co. 
(1883)  59  Wis.  127,  48  Am.  Rep.  483, 
17  N.  W.  870  (want  of  proper  system 
for  protection  of  car  repairer,  concur- 
ring with  negligence  of  foreman  in  set- 
ting plaintiff'  to  work  without  seeing 
that  he  was  protected)  ;  Faren  v.  Sellers 
(1887)  39  La.  Ann.  1011,  4  Am.  St. 
Rep.  256,  3  So.  363  (negligence  of  co- 
servant  in  carrying  out  a  faulty  method 
of  taking  down  a  building)  ;  Pool  v. 
Southern  P.  Co.  (1899)  20  Utah,  210, 
58  Pac.  326  (no  proper  system  for  pro- 
tecting car  repairers, — engineer  negli- 
gently backed  a  car  against  one  under 
repair). 

(s) — in  respect  to  seeing  that  regula- 
tions are  duly  carried  out. — The  master 
is  liable  where  the  injury  complained 
of  was  caused  partly  by  a  coservant's 
disregard  of  rules  and  partly  by  the 
negligence  of  the  master  himself  or  of 
some  employee  for  whose  omissions  of 
duty  he  is  responsible.  Louisville,  N. 
A.  &  C.  R.  Co.  v.  Beck  (1898)  151  Ind. 
292,  50  N.  E.  988  (collision  due  partly 
to  the  train  despatcher's  neglect  of 
rules  and  partly  to  a  coservant's  dis- 
obedience of  other  rules ) . 

In  an  action  by  an  engineer  for  an  in- 
jury received  in  a  collision  alleged  to 
have  been  due  to  the  negligence  of  the 
train  despatcher,  an  instruction  is  prop- 
erly refused,  which  authorizes  a  verdict 
for  defendant  upon  a  finding  that  the 
conductor  had  violated  the  rules,  al- 
though the  jury  might  further  find  that, 
the  negligence  of  the  train  despatcher, 
either  independently  or  concurrently 
with  that  of  the  conductor,  was  th& 
proximate  cause  of  the  injury.  Balti- 
more d  0.  R.  Go.  V.  Camp  (1900)  44 
C.  C.  A.  451,  105  Fed.  212. 

See  also  Mexican  C.  R.  Co.  v.  Glover 
(1901)  46  C.  C.  A.  334,  107  Fed.  356. 
(collision  caused  partly  by  order  that 
two  trains  should  meet  at  night  at  a 
"blind"  siding,  where  there  was  no  sig- 
nal light,  and  partly  by  the  negligence 
of  the  conductor  and  engineer  of  one  of 
the  trains  in  operating  it  without  a 
light);   Felton  v.  Harleson    (1900)    44. 
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C.  C.  A.  188,  104  Fed.  737  (train  des- 
patcher  violated  one  rule,  as  to  the  de- 
livery of  an  order  with  regard  to  the 
meeting  of  two  trains, — engineer  vio- 
lated another  rule  by  failing  to  have  his 
train  under  control  as  he  approached 
meeting  point)  ;  Cincinnati,  N.  O.  d  T. 
P.  R.  Co.  V.  Clark  (1893)  6  C.  C.  A. 
281,  16  U.  S.  App.  17,  57  Fed.  125  (neg- 
ligence of  train  despatoher  in  moving 
trains, — negligence  of  engineer  and  con- 
ductor in  running  train  too  fast)  ;  Gin- 
oinnati,  I.  St.  L.  dc  C.  R.  Co.  v.  Lang 
(1889)  118  Ind.  579,  21  N.  E.  317  (sec- 
tion hand  killed  by  the  negligence  of 
those  in  charge  of  a  "wild"  train,  of 
the  danger  of  meeting  which  he  had  not 
been  notified  in  any  way  when  he  re- 
ceived the  special  order  under  which  he 
was  traveling  on  a  hand  car  along  the 
track  where  he  met  the  train)  ;  Hunn  v. 
Michigan  C.  R.  Go.  (1889)  78  Mich.  513, 
7  L.R.A.  500,  44  N.  W.  502  (negligence 
of  train  despatcher  in  failing  to  hold  a 
train  concurred  with  that  of  trainmen 
in  running  the  train  at  undue  speed)  ; 
Texas  &  P.  R.  Co.  v.  Eberheart  (1897) 
—  Tex.  Civ.  App.  — ,  40  S.  W.  1060,  af- 
firmed in  (1897)  91  Tex.  321,  43  S.  W. 
510  (negligence  in  regard  to  the  enforce- 
ment of  rules  with  regard  to  the  protec- 
tion of  car  repairers  concurred  with 
negligence  of  fellow  servants  in  sending 
a  moving  car  on  the  repair  track) . 

(t) — in  respect  to  the  failure  to  noti- 
fy OS  to  abnormal  dangers. — A  super- 
intendent who  orders  a  trestle  work 
above  a  dock  to  be  torn  down  while  men 
are  at  work  under  it,  without  notifying 
such  men  or  their  foreman  that  it  is  to 
be  done,  is  guilty  of  negligence  which 
will  render  the  employer  liable  for  in- 
juries to  one  of  such  workmen  from  the 
tearing  down  of  such  trestle,  notwith- 
standing the  concurrent  negligence  of 
the  foreman.  Northwestern  Fuel  Co.  v. 
Danielson  (1893)  6  C.  C.  A.  636,  12 
U.  S.  App.  688,  57  Fed.  915. 

An  engineer  injured  by  the  derailing 
of  his  train  caused  by  a  partly  open 
switch  may  recover,  notwithstanding 
the  switch  was  unlocked  by  a  negligent 
fellow  servant,  where  the  negligence  of 
the  company  in  opening  the  switch  for 
use  after  it  had  been  abandoned  for  a 
long  time,  without  putting  on  it  any 
lights  to  warn  the  engineer  of  its  pres- 
ence or  danger,  was  a  concurrent  cause 
of  the  accident.  Town  v.  Michigan  C. 
R.  Co.  (1890)  84  Mich.  214,  47  N.  W. 
665.     "It  is  contended,"  said  the  court, 


"that  the  plaintiff  cannot  recover  be- 
cause the  absence  of  the  lights  was  not 
the  proximate  cause  of  the  accident; 
that,  if  the  switch  had  been  locked  the 
train  would  have  passed  safely  by  as  it 
was,  without  any  lights;  and  that  the 
opening  or  unlocking  of  the  switch  was 
caused  either  by  the  intermeddling  of 
some  stranger  or  trespasser,  or  by  the 
negligence  of  fellow  servants  of  the 
plaintiff;  that  he  could  not  recover  in 
either  event.  But  I  do  not  so  under- 
stand it.  If  the  plaintiff's  theory  be 
true,  the  lights  would  have  prevented 
any  accident  in  the  condition  in  which 
the  switch  was,  as  they  would  have 
warned  the  plaintiff  in  time  to  avoid 
the  danger;  so  the  negligence  of  defend- 
ant in  opening  this  closed  switch  for 
use,  without  any  lights  to  warn  plain- 
tiff of  the  presence  of  the  switch  or  its 
danger,  was  just  as  much  the  proximate 
cause  of  the  injury  as  was  the  turning 
of  the  switch  rails.  And  it  certainly 
was  a  concurrent  cause;  and  the  injury 
in  any  event  under  the  plaintiff's  theory 
and  evidence  was  occasioned  partly 
through  the  negligence  of  the  defendant 
as  to  the  switch  lights,  and  partly  by 
the  condition  of  the  switch  rails,  in 
which  case  the  defendant  would  be  lia- 
ble." 

See  also  Jones  v.  Florence  Min.  Co. 
(1886)  66  Wis.  268,  57  Am.  Rep.  269, 
28  N.  W.  207  (failure  to  instruct  miner 
.  as  to  dangers  of  underground  work  in 
a  mine, — carelessness  of  fellow  servants 
in  blasting  injured  such  miner)  ;  Costa 
V.  Pacific  Coast  Co.  (1901)  26  Wash. 
138,  66  Pac.  398  (injury  received 
through  an  explosion  of  fire  damp  in  a 
mine  was  caused  partly  by  the  failure 
of  the  defendant's  agent  to  warn  the 
plaintiff  that  there  was  gas  in  the  mine 
and  partly  by  the  negligence  of  a  co- 
servant  in  brushing  a  small  collection 
of  gas  in  the  direction  of  an  open  lamp 
held  by  the  plaintiff). 

Other  decisions  recognizing  the  doc- 
trine stated  in  the  text  are  the  follow- 
ing: Fisk  V.  Central  P.  R.  Go.  (1887) 
72  Cal.  38,  1  Am.  St.  Rep.  22,  13  Pac. 
144;  Boi/ce  v.  Fitzpatrick  (1881)  80 
Ind.  526;  Griffin  v.  Boston  &  A.  R.  Co. 
(1889)  148  Mass.  143,  1  L.R.A.  698, 
12  Am.  St.  Rep.  526,  19  N.  E.  166; 
Hogue  v.  Sligo  Furnace  Go.  (1895)  62 
Mo.  App.  491;  Flanigan  v.  Guggenheim 
Smelting  Co.  (1899)  63  N.  J.  L.  647,  44 
Atl.  762;  Ellis  V.  New  York,  L.  E.  £ 
W.  R.  Go.  (1884)  95  N.  Y.  546;  Harvey 


4804 


MASTER  AND  SERVANT. 


[chap,  lxvii. 


1582.  [815]  Master  liable  where  lie  or  his  vice  principal  directed 
the  details  of  the  work. —  The  doctrine  discussed  in  chapter  lxv.,  ante, 
is  manifestly  no  bar  to  a  servant's  action,  where  the  particular  detail 
of  the  work  which  caused  the  injury  was  carried  out  under  the  super- 
intendence, or  by  the  direction,  of  the  master  himself,  or  of  one  of 
those  employees  who  are  deemed  to  be  vice  principals  by  virtue  of 
their  rank.*  Under  such  circumstances  his  negligence  must,  at  all 
events,  be  one  of  the  efficient  causes,  and,  in  most  cases,  will  probably 
be  the  sole  efficient  cause,  of  the  injury.^ 


V.  yew  York  C.  &  E.  R.  R.  Co.  (1890) 
32  N.  Y.  S.  R.  817,  10  N.  Y.  Supp.  645 ; 
Shields  v.  Robins  (1896)  3  App.  Div. 
582,  48  N.  Y.  Supp.  214;  BolUngsworth 
V.  Long  Island  R.  Co.  (1895)  91  Hun, 
641,  36  N.  Y.  Supp.  1126;  Gulf,  C.  &  8. 
F.  R.  Co.  V.  Johnson  (1892)  83  Tex. 
629,  19  S.  W.  151;  Gulf,  C.  &  8.  F.  R. 
Co.  V.  Warner  (1896)  —  Tex.  Civ.  App. 
— ,  36  S.  W.  118;  Pudsey  v.  Dominion 
Atlantic  R.  Co.  (1895)  27  N.  S.  498; 
Texas  &  P.  R.  Co.  v.  Maupin  (1901)  26 
Tex.  Civ.  App.  385,  63  S.  W.  346 ;  Cud- 
ahy  Packing  Co.  v.  Anthes  (1902)  54 
C.  0.  A.  504,  117  Fed.  118. 

1  That  superintendence  is  an  official 
act  of  a  vice  principal,  see  §§  1470, 
1471,  ante. 

8  The  master  cannot  escape  liability 
upon  the  ground  that  the  negligent 
methods  were  adopted  by  a  fellow  serv- 
ant, where  the  superintendent  was  pres- 
ent a  sufficient  length  of  time  before  the 
accident  to  have  made  a  change  of  meth- 
ods. Bamann  v.  Milwaukee  Bridge  Co. 
(1906)  127  Wis.  550,  106  N.  W.  1081, 
7  Ann.  Cas.  458. 

A  servant  injured  by  stepping  into  a 
hole  which  was  covered  with  sawdust 
may  recover,  although  it  was  the  duty 
of  a  fellow  servant  to  keep  the  holes 
clean,  but  where  the  servant  was  work- 
ing under  the  immediate  supervision 
and  direction  of  a  vice  principal,  who 
promised  to  see  that  the  holes  were 
kept  clean.  Headrick  v.  H.  D.  Williams 
Cooperage  Co.  (1913)  97  Ark.  553,  134 
S.  W.  957. 

The  order  of  a  vice  principal  who  was 
present,  exercising  personal  supervision 
which  immediately  caused  the  injury. 
must  be  deemed  the  proximate  cause  of 
an  injury,  although  the  physical  act 
was  that  of  a  fellow  servant  of  the 
plaintiff  in  obeying  the  order.     Wade  v. 


McLean  Contracting  Co.  (1908)  149  N. 
C.  177,  62  S.  E.  919. 

Evidence  that  it  was  the  duty  of  a 
fellow  servant  of  the  plaintiff  to  select 
the  appliances  which  broke  and  injured 
plaintiff  is  inadmissible  where  it  appears 
that  the  master  was  present  at  the  time 
and  directed  the  work.  Geldard  v.  Mar- 
shall (1905)  47  Or.  271,  83  Pac.  867, 
petition  for  rehearing  denied  in  (1906) 
47   Or.  281,  84  Pac.  803. 

One  who  puts  his  servant  to  work  in 
a  ditch  is  bound,  when  he  takes  upon 
himself  the  direction  and  control  of  the 
work,  to  see  that  the  place  is  reasonably 
safe  when  the  servant  enters  it,  and  is 
kept  reasonably  safe  so  long  as  the  serv- 
ant is  required  to  stay  there.  Eilgar  v. 
Walla  Walla  (1908)  50  Wash.  470,  19 
L.R.A.(N.S.)  367,  97  Pac.  498. 

An  employer  who  fails  to  furnish 
safe  and  suitable  lumber  for  the  con- 
struction of  a  staging  by  the  employees 
for  use  in  their  work,  and  who  especial- 
ly directs  the  use  of  a  stringer  in  a 
specified  place,  is  liable  for  an  injury 
to  an  employee  caused  by  the  breaking 
of  such  stringer.  Stanwick  v.  Butler- 
Ryan  Co.  (1896)  93  Wis.  430,  67  N.  W. 
723. 

An  employer  is  liable  where  he  in- 
structs his  employees  to  build  horses 
for  a  scaffold,  to  be  used  by  the  work- 
men in  the  construction  of  a  house,  from 
certain  particular  material,  of  which 
there  is  just  enough  for  that  purpose, 
and  an  employee  is  injured  by  the  break- 
ing of  a,  horse  made  of  defective  mate- 
rial, the  defect  not  being  apparent  to  an 
ordinary  observer.  Brown  v.  Todd 
(1900)  46  App.  Div.  546,  61  N.  Y.  Supp. 
963.  The  theory  of  the  case  was  that 
the  selection  of  the  material  was  not 
left  to  the  servants  themselves,  and  that 
the  express  direction  by  the  master  as 
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to  the  material  to  be  used  cast  the  re- 
sponsibility upon  him. 

That  a  railway  company  would  be  lia- 
ble if  a  heap  of  sand  which  caused  an 
injury  had  been  deposited  beside  its 
track  by  its  direct  order  was  conceded 
in  Robinson  v.  Houston  &  T.  C.  R.  Go. 
(1877)  46  Tex.  540. 

A  specific  direction  by  the  master  or 
a  vice  principal  to  place  a  gas  pipe  in 
a  position  where  it  may  be  dangerous  to 
a  servant  will  render  the  master  liable 
for  an  injury  caused  by  it.  But  a  gen- 
eral order  which  merely  mentions  the 
points  between  which  the  pipe  is  to  run 
will  not  effect  him  with  liability  for  the 
negligence  of  the  servants  who  carry  out 
the  order,  in  placing  it  so  that  another 
servant  receives  an  injury  by  coming 
into  collision  with  it.  ileio  York,  L.  E. 
&  W.  R.  Co.  V.  Bell  (1886)  112  Pa.  400, 
4  Atl.  50. 

A  railway  company  fails  to  discharge 
its  duty  to  furnish  a  safe  place  of  work, 
where  a  foreman  of  car  repairers  places 
a  car  to  be  repaired  so  near  the  switch 
leading  to  the  repair  track  that  it  is  lia- 
ble to  be  struck  by  moving  cars  on  the 
adjoining  track.  8t.  Louis,  A.  &  T.  H. 
R.  Co.  V.  Holman  (1895)  155  111.  21, 
39  N.  E.  573. 

A  master  is  responsible  for  the  safety 


of  a  framework  constructed  under  his 
own  supervision  for  the  purpose  of  low- 
ering a  heavy  article.  Bradbury  v. 
Goodwin  (1886)  108  Ind.  286,  9  N.  E. 
302. 

In  many  cases  where  recovery  has 
been  denied,  the  fact  that  there  was  no 
authority  to  do  the  particular  act  which 
caused  the  injury  is  mentioned  as  one 
of  the  grounds  of  the  decision.  See,  for 
example,  Covxm  v.  Umbagog  Pulp  Co, 
(1897)  91  Me.  26,  39  Atl.  340;  Karl  v. 
Maillard  (1858)  3  Bosw.  591. 

Compare  also  the  cases  in  which  the 
delinquency  consists  in  using  the  in- 
strumentalities in  a  manner  not  contem- 
plated by  the  master  (§  1536,  ante),  or 
in  disobeying  his  express  orders  ( §  1538, 
ante) . 

And  see  Fleming  v.  Tuttle  (1904)  98 
App.  Div.  222,  90  N.  Y.  Supp.  661  (mas- 
ter failed  to  stop  flow  of  coal  into 
chute )  ;  Missouri,  K.  dc  T.  R.  Co.  v. 
Walden  (1901)  27  Tex.  Civ.  App.  567, 
66  S.  W.  584  (foreman  gave  orders  for 
other  servants  to  proceed  with  work 
while  plaintiff  was  in  a  dangerous  posi- 
tion) ;  Mathews  v.  Daly-West  Min.  Co. 
(1904)  27  Utah,  193,  75  Pac.  722  (start- 
ing of  machinery  by  superintendent 
without  warning). 
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1583.  Introductory. 

A.  Admissibilitt  or  evidence. 

1584.  Kelevancy  to  the  pleadings. 

1585.  Materiality. 

1586.  Competency;  generally. 

1587.  Condition  of  the  given  instrumentality  before  the  accident. 

a.  Condition;  generally. 

6.  Nonoccurrence  of  accidents. 

c.  Occurrence  of  accidents. 

1588.  Condition  of  the  given  instrumentality  after  the  accident. 

1589.  Condition  of  the  given  instrumentality  both  before  and  after  the 

accident. 

1590.  Condition  of  parts  of  the  plant  other  than  that  which  caused  the 

injury, 
o.  Generally. 

6.  Nonoccurrence  of  accidents. 
o.  Occurrence  of  accidents. 

1591.  Alterations  in  the  plant  or  system  after  the  accident;   evidential 

import  of. 

1592.  Habitual  course  of  conduct. 

1593.  Employer's  insuring  himself  against  injuries  to  servants. 

1594.  Models  and  photographs. 

1595.  Best  and  secondary  evidence. 

1596.  Statements,   admissions,    and    declarations. 

a.  By  other  employees. 

6.  By  the  injured  servant  himself. 

c.  By  the  employer. 

1597.  Opinions  as  evidence. 

a.  Not  admissible. 
&.  Admissible. 

1598.  Judicial  notice. 

B.  BUBDEN  OP  PKOOF  WITH  EESPECT  TO  THE  EMPLOTEB'S   NEGLIGENCE. 

1599.  Burden  of  proving  negligence  rests  on  the  servant. 

1600.  Negligence  not  inferable  from  the  mere  occurrence  of  an  accident. 

1601.  Res  ipsa  loquitur. 
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1602.  Action   not   maintainable   where   no   specific   evidence   of   fault   ia 

offered. 

1603.  Burden   of   proving  that  the   injury  was   caused  by  the  master's 

negligence  rests  on  the  servant. 

1604.  No    action   maintainable   where   cause   of   accident   is   merely   con- 

jeetura;l. 

1605.  Shifting  of  the  burden  of  proof. 

1606.  Burden  of  proof,  as  affected  by  express  statutory  provisions. 

a.  Statutes   not   exclusively  applicable   to   employees. 

6.  Statutes  enacted  expressly  for  the  benefit  of  employees. 

C.    BUBDEN   OF  PBOOF  V^ITH  BESPECT   TO   DEFENSES. 

1607.  Generally. 

1608.  Burden  of  proof  with  respect  to  the  assumption  of  the  risk. 

a.  Ordinary  risks. 

6.  Extraordinary   risks. 

c.  Coservice. 

1609.  Burden  of  proof  as  to  servant's  contributory  negligence. 

1610.  Same  subject  continued;   actions  under  statutes. 

a.  Statutes  which  simply  extend  the  common-law  liability  of  the 

master. 
&.  Statutes  in  which  the  right  of  action  is  made  conditional  upon 

the  servant's  freedom  from  negligence. 

1583.  [816]  Introductory. — The  sufficiency  of  the  evidence  with 
relation  to  the  specific  issues  which  arise  in  actions  against  employers 
has  been  discussed  under  a  great  variety  of  phases  in  those  parts  of  the 
treatise  in  which  the  doctrines  determinative  of  those  issues  have  been 
stated  and  analysed.  In  the  present  chapter  it  is  proposed  to  cite 
merely  the  decisions  which  indicate  the  manner  in  which  certain  gen- 
eral principles  of  the  law  of  evidence  have  been  applied  by  the  courts 
in  cases  involving  injuries  to  servants.  For  a  full  discussion  of  those 
principles,  the  reader  will  of  course  consult  the  standard  text-books 
on  the  law  of  evidence. 

A.     Admissibility  of  evidence. 

1584.  [817]  Eelevancy  to  the  pleadings, — The  rule  which  declares 
that  evidence  is  admissible,  or  inadmissible,  according  as  it  has  or  has 
not  some  tendency  to  establish  the  allegations  in  support  of  which  it  is 
offered,  is  illustrated  by  the  cases  cited  below.^ 

1  (a)   Evidence  held  admissible. — Un-  Wash.  261,  64  Pac.  174,  21  Mor.  Min. 

der   a   general  allegation  of  negligence  Rep.    243     (evidence    offered    was   that 

any   evidence  tending  to  establish   cir-  rocks  were  allowed  to  roll  down  a  gulch 

cumstances     contributing     proximately  from    a    tunnel    above    the    one    where 

to  the   injury   is   admissible.     Vrun  v.  plaintiff  was  working). 

Golden    Tunnel    Min.    Co.     (1901)     24  Under    a    complaint   alleging   an    in- 
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jury  caused  by  the  defective  condition 
of  a  track,  evidence  is  admissible  which 
shows  that  the  accident  was  caused 
partly  by  the  collision  of  the  engine 
with  a  calf  on  the  track,  and  partly  by 
the  defective  condition  of  the  track. 
yew  York,  T.  &  M.  R.  Go.  v.  Qreen 
(1896)  —  Tex.  Civ.  App.  — ,  36  S.  W. 
812. 

Under  a  declaration  alleging  that  by 
reason  of  defendant's  negligence  in  per- 
mitting the  walls,  roof,  and  supports 
of  its  mine  to  remain  defective,  and  in 
knowingly  placing  an  incompetent  and 
unskilful  foreman  in  charge  thereof, 
and  that  in  consequence  of  his  lack  of 
ordinary  competency  and  skill  plaintiff's 
intestate  was  killed,  plaintiff  is  entitled 
to  introduce  evidence  to  prove  the  fore- 
man's incompetency.     Dingee  v.   Unrue 

(1900)  98  Va.  247,  35  S.  E.  794. 
Evidence  that   it  was   impossible  for 

one's  foot  to  be  caught  in  a  switch  frog 
provided  with  blocking  such  as  was  in 
use  by  the  defendant  is  admissible,  in 
an  action  for  the  death  of  a  switchman 
through  having  caught  his  foot  in  a 
frog,  as  tending  to  show  that  the  block- 
ing at  the  particular  point  in  question 
was  out  of  repair.  Paine  v.  Eastern  R. 
Co.  (1895)  91  Wis.  340,  64  N.  W.  1005. 
Where  the  complaint  alleges  the  neg- 
ligent furnishing  of  defective  "coupling 
appliances,"  evidence  as  to  whether  the 
brakeman  injured  had  received  a  coup- 
ling stick  is  properly  admitted  under 
the  allegations  of  the  complaint,  since 
"coupling  appliances"  would  embrace  a 
coupling  stick,  and  absence  thereof 
would  make  a  defective  set.  Young- 
hlood   V.   South   Carolina  &   G.   R.    Co. 

(1901)  60  S.  C.  9,  85  Am.  St.  Rep.  824, 
38  S.  E.  232. 

Under  a  declaration  alleging  that  de- 
fendant failed  to  keep  "the  earth,  sand, 
and  other  substances"  of  the  walls  of  a 
sewer  excavation  firmly  in  place,  "by 
negligently  suffering  the  excavation  to 
remain  in  an  unsafe  condition,"  by  suf- 
fering the  earth,  sand,  etc.,  to  remain  in 
a  "loose,  water-soaked,  and  dangerous 
condition,"  evidence  is  admissible  that 
the  sides  of  the  sewer  were  not  properly 
or  securelv  braced  or  shored.  LaSalle 
V.  £:ost/ba"(  1901)  190  111.  130,  60  N.  E. 
72,  affirming  (1900)   92  111.  App.  91. 

Where  the  complainant  against  a  rail- 
road for  the  negligent  killing  of  an  en- 
gineer alleges  that  the  company  failed 
to  employ  a  sufficient  number  of  men  to 
operate  its  railroad  in  a  manner  safe 


and  free  from  unnecessary  danger  to  its 
employees  engaged  in  operating  engines 
or  trains  over  its  road,  the  plaintiff  may 
prove  that  for  some  time  previous  to  the 
accident  the  switch,  from  the  negligent 
operation  of  which  the  accident  resulted, 
had  been  operated  by  brakemen  or  train- 
men whenever  it  was  necessary  to  use 
the  side  track,  and  that  the  latter  were 
seen  to  block  it  open,  as  it  was  found 
at  the  time  of  the  accident,  with  a  plank 
or  iron  bar,  and  then  go  away  to  un- 
couple cars.  Young  v.  Syracuse,  B.  d 
N.  Y.  R.  Co.  (1901)  166  N.  Y.  227,  59 
N.  E.  828,  affirming  (1899)  45  App. 
Div.  296,  61  N.  Y.  Supp.  202. 

Where  the  complaint  alleges  that  de- 
fendant railroad  company  failed  to  give 
a  warning,  and  to  place  a  man  on  the 
front  part  ox  a  car  which  it  was  drop- 
ping down  a  gravity  in  its  switch  yard, 
as  was  its  usage  and  custom,  which 
caused  the  car  to  strike  plaintiff, — a 
clerk  in  the  yards, — and  injure  him,  evi- 
dence that  it  was  the  custom  of  the 
railroad  company  to  place  a  man  at  the 
brake  of  such  cars,  which  was  some- 
times in  front  and  sometimes  at  the 
back  of  the  car,  and  to  give  a  warning, 
should  not  be  excluded.  /Sours  v.  Great 
Northern  R.  Co.  (1900)  81  Minn.  337, 
84  N.  W.  114. 

Where,  in  an  action  for  negligently 
causing  the  death  of  a  miner,  by  failing 
to  furnish  timber  to  be  used  as  props, 
the  declaration  alleged  that  defendant 
wilfully  failed  to  keep  them  at  the  bot- 
tom of  the  shaft,  and  was  not  demurred 
to,  a  question  asked  witnesses,  whether 
there  were  any  props  at  the  bottom  of 
the  shaft  at  the  time,  was  not  improper, 
though  the  statute  did  not  require  them 
to  be  kept  at  any  specified  place.  3It. 
Olive  &  S.  Coal  Co.  v.  Radeniacher 
(1901)  190  111.  538,  60  N.  E.  888,  af- 
firming   (1900)    92  111.  App.  442. 

In  a  case  where  an  oiler  in  a  mill  was 
injured,  while  attending  to  a  hot  box, 
by  having  his  arm  caught  in  an  un- 
guarded gear  wheel  close  to  the  farther 
side  of  the  bridge  tree  on  which  the  box 
rested,  evidence  that  the  light  was  a 
considerable  distance  from  the  box,  and 
that  there  was  a  shadow  over  the  box, 
is  admissible  as  part  of  the  res  gestw 
and  as  bearing  on  the  questions  whether 
the  plaintiff  assumed  the  risk,  and 
whether  defendant  was  negligent  in  not 
guarding  the  wheel  and  in  not  warning 
the  plaintiff  of  the  danger,  although  tlie 
complaint   did  not   charge   insufficiency 
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of  the  light  as  a  ground  of  negligence. 
Kuoera  v.  Merrill  Lurnber  Co.  (1895) 
91  Wis.  637,  65  N.  W.  374. 

Where  one  of  the  issues  in  an  action 
for  injuries  caused  by  the  explosion 
of  a  locomotive  was  the  cause  of  the 
explosion,  any  evidence  vras  competent 
which  tended  to  show  what  that  cause 
was.  Accordingly,  the  admission  of  evi- 
dence that  it  would  not  have  occurred 
had  the  locomotive  been  equipped  with  a 
safety  appliance  was  not  error,  though 
the  complaint  contained  no  allegation 
alleging  defective  construction  as  a 
ground  for  recovery,  since  any  evidence 
tending  to  show  the  cause  of  the  explo- 
sion was  competent.  San  Antonio  &  A. 
P.  R.  Go.  V.  De  Ham  (1899)  93  Tex. 
74,  53  S.  W.  375. 

A  petition  in  an  action  to  recover 
damages  for  injuries  to  a  fireman  al- 
leging that  "he  was  greatly,  seriously, 
and  permanently  injured  on  his  head, 
eye,  right  shoulder,  hand,  side,  leg,  hips, 
back,  and  spine,  and  was  seriously  and 
permanently  injured  for  life,"  and  that 
"as  a  result  of  his  injuries  he  has  be- 
come weak,  ineflRcient  and  incapacitated 
in  his  busines  of  railroading,  in  which 
he  is  skilled,"  warrants  the  admission 
of  evidence  of  vomiting  and  hemor- 
rhages which  followed  soon  after  the  in- 
juries complained  of.  Mexican  0.  R, 
Co.  V.  Gloi-pr  (1901)  46  C.  C.  A.  334, 
107  Fed.  356. 

In  an  action  for  causing  the  death 
of  a.  railway  employee,  the  language  of 
an  answer  alleging  that  deceased  was 
guilty  of  contributory  negligence  in  so 
negligently  unloading  a  car  as  to  ob- 
struct the  passage  of  defendant's  train, 
which  was  backing  into  the  station,  and 
that,  but  for  said  neglect,  the  accident 
would  not  have  happened,  is  broad 
enough  to  warrant  the  admission  of  evi- 
dence that  at  the  time  of  the  injury 
the  deceased  was  performing  services  not 
within  his  ordinary  duties.  Marshall  v. 
Charleston  &  H.  R.  Co.  (1900)  57  S.  C. 
138.  35  S.  E.  497. 

Evidence  that  if  a  line  man  had  in- 
spected a  pole  before  climbing  it,  he 
would  have  discovered  its  defects;  is  ad- 
missible where  it  Avas  the  defendant's 
theorv  that  it  was  the  servant's  duty  to 
inspect  it.  Western  U.  Teleg.  Co.  v. 
Holthy  (1906)  29  Ky.  L.  Kep.  523,  93 
S.  W.  652. 

Evidence  of  the  condition  of  the  track 
generally  has  a  bearing  upon  the  ques- 
tion of  an  engineer's  negligence  in  run- 


ning  the   train   at   an   excessive 
Hackett  v    Wisconsin  G.  R.  Co.   (1910) 
141  Wis.  464,  124  N.  W.  1018. 

The  question  being  as  to  whether  a 
certain  saw  was  properly  protected,  evi- 
dence that  another  saw  of  similar  char- 
acter, but  diilerent  size,  situated  in  the 
same  mill,  was  differently  and  more 
securely  protected  by  a  different  kind 
of  covering,  is  admissible.  Poczerwinski 
V.  G.  A.  Smith  Lumber  Co.  (1908)  105 
Minn.  305,  117  N.  W.  486. 

Evidence  of  absence  of  ladders  and 
bulkheads  at  places  where  they  should 
have  been  in  a  mine  is  admissible,  in 
an  action  against  the  mine  owner  for 
tlie  death  of  an  employee  drowned  by 
the  flooding  of  a  mine  through  an  ad- 
joining one,  as  tending  to  show  that, 
if  the  defendant  knew  of  the  danger 
from  the  water,  he  failed  to  use  reason- 
able precautions  for  the  safety  of  his 
employees.  Williams  v.  Sleepy  Hollow 
Min.  Co.  (1906)  37  Colo.  62,  7  L.R.A. 
(N.S.)  1170,  86  Pac.  337,  11  Ann,  Cas. 
111. 

Under  an  allegation  that  the  plaintiff 
was  in  the  exercise  of  due  care  for  his 
own  safety,  it  is  not  error  to  permit  tlie 
introduction  of  evidence  tending  to  show 
that  he  was  injured  while  obeying  a 
specific  order  of  the  master.  Henrietta 
Coal  Co.  V.  Campbell  (1904)  211  111. 
216,  71  N.  E.  863. 

Evidence  showing  that  th-3  defend- 
ant railway  company  was  engaged  in  in- 
terstate commerce  is  admissible  under 
allegations  that  the  company  was  a 
common  carrier  into  and  through  cer- 
tain counties  of  one  state,  and  into 
other  states,  specifically  mentioned. 
Missouri  P.  R.  Co.  v.  Brinkmeicr  (1908) 
77  Kan.  14,  93  Pac.  621, 

Testimony  to  the  effect  that  the  de- 
fendant forced  the  plaintiff  to  leave  his 
employment  because  he  wnuld  not  sign 
a  release  of  his  claim  for  the  injurj' 
is  admissible  where  the  judge  ruled 
that  the  jury  did  not  have  the  right  to 
consider  this  fact  as  an  element  of  dam- 
ages unless  the  plaintiff  was  discharged 
because  of  his  injury,  young  v.  Sea- 
board Air  Line  R.  Co.  (1906)  75  S.  C. 
190,  55  S,  E.  225. 

Under  a  general  allegation  that  the 
unsafe  place  in  a  mine  was  caused  by 
loose  slate,  shale,  and  rocks  being  suf- 
fered and  permitted  to  remain  in  the 
roof,  "which  loose  shale,  rocks,  and 
slate  ought  to  have  been  taken  down  and 
out  of  the  roof  by  defendant,"  it  was 
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competent  to  show  the  particular  acts 
of  negligence  that  went  to  make  up  the 
failure  of  the  company  to  keep  its  place 
in  a  reasonably  safe  condition.  Wil- 
liams Coal  Co.  V.  Cooper  (1910)  138 
K.y.    287,  127  S.  W.  1000. 

Where  a  defendant  goes  to  trial  on  a 
pleading  charging  general  negligence  in 
Jailing  to  furnish  a  safe  place  after 
receiving  a  bill  of  particulars  showing 
wherein  the  place  was  unsafe,  it  cannot 
prevent  the  plaintiff  from  proving  the 
facts  showing  that  the  place  was  un- 
safe. Devine  v.  Alphons  Custodis  Chim- 
ney Constr.  Co.  (1908)  126  App.  Div. 
7,  110  N.  Y.  Supp.  119. 

In  an  action  for  injuries  caused  by 
the  breaking  of  a  hand  car  handle,  evi- 
dence that  Jiandles  of  other  wood  could 
have  been  put  in  as  conveniently  is  ad- 
missible. iSouthem  R.  Co.  v.  McOowan 
(1907)   149  Ala.  440,  43  So.  378. 

Where,  in  an  action  for  injuries  to  a 
miner  by  an  explosion,  it  was  claimed 
that  the  injury  resulted  from  defend- 
ant's negligence  in  furnishing  a  quicker 
fuse  than  had  been  previously  furnished, 
without  notifying  plaintiff'  thereof,  a 
question  as  to  how  far  away  plaintiff' 
had  got  on  the  other  shifts  before  the 
shots  went  off  was  proper,  as  tending  to 
show  that  the  fuse  used  at  the  time  of 
the  accident  was  quicker  than  those 
used  on  the  preceding  shifts.  Hedlun 
V.  Holy  Terror  Min.  Co.  (1902)  16  S. 
D.  261,  92  N.  W.  31. 

Evidence  of  the  plaintiff  that  if  he 
had  had  a  shield  to  a  planer,  he  would 
have  used  it  in  the  kind  of  work  he  was 
doing  at  the  time  he  was  injured,  and 
that  the  use  of  it  would  have  prevented 
the  injury,  is  admissible.  Bennett  v. 
Carolina  Mfg.  Co.  (1908)  147  N.  C.  620, 
61  S.  E.  463. 

The  rules  of  the  company  in  regard 
to  placing  watchmen  at  or  near  places 
liable  to  be  washed  out,  although  not 
pleaded,  are  admissible,  in  an  action 
for  injuries  received  by  an  engineer  at 
a  washout.  Galveston,  E.  d  8.  A.  R. 
Co.  V.  Fitzpatrick  (1904)  —  Tex.  Civ. 
App.  — ,  83  S.  W.  406. 

The  rules  of  the  defendant  railroad 
company  are  admissible  on  the  ques- 
tion of  negligence  without  being  pleaded. 
Galveston,  B.  d  8.  A.  R.  Co.  v.  Gar- 
rett (1907)  44  Tex.  Civ.  App.  406,  98 
S.  W.  932. 

When  the  declaration  in  an  action  by 
a  servant  against  his  master,  for  per- 
sonal injuries  by  reason   of  the  negli- 


gence of  the  master,  avers  that  the  mas- 
ter set  the  servant  to  work  with  an  in- 
strumentality that  the  master  had  care- 
lessly, negligently,  and  improperly  per- 
mitted and  allowed  to  become  defective 
and  unsafe,  and  so  to  remain,  without 
proper  repair  and  inspection,  testimony 
that  the  master  had  promised  the  serv- 
ant to  repair  or  remedy  the  defect  is 
admissible  in  evidence  for  the  servant, 
although  no  averment  of  such  promise 
is  contained  in  the  declaration.  Comer 
V.  Meyer  (1909)  78  N.  J.  L.  464,  29 
L.R.A.(N.S.)  597,  74  Atl.  497. 

In  order  to  show  the  absence  of  con- 
tributory negligence  a  brakeman  may 
show  that  a  brake  and  its  attachments 
were  defective,  so  that  when  the  engi- 
neer suddenly  slowed  up  the  train,  the 
brake  broke  and  he  was  thrown  to  the 
ground,  although  the  complaint  did  not 
allege  negligence  in  respect  to  appli- 
ances. Lov4^ville  &  N.  R.  Co.  v.  Irby 
(1910)  141  Ky.  145,  132  S.  W.  393, 
judgment  modified  in  (1911)  142  Ky. 
273,  134  S.  W.  139. 

In  an  action  for  injuries  due  to  the 
negligence  of  an  incompetent  employee 
engaged  in  operating  an  elevator,  proof 
of  a  municipal  ordinance  requiring  ele- 
vator operators  to  be  licensed,  and  that 
the  negligent  operator  was  unlicensed,  is 
admissible,  although  not  pleaded.  Gragg 
V.  Los  Angeles  Trust  Co.  (1908)  154 
Cal.  663,  98  Pac.  1063,  16  Ann.  Cas. 
1061. 

Where  negligence  is  charged  in  main- 
taining a  switch  stand  unlighted  and 
dangerously  close  to  the  track,  evidence 
of  the  kind  and  location  of  other 
switches  in  the  yards,  and  of  the  inten- 
tion of  the  yard  master  to  replace  the 
one  in  question,  is  admissible.  Irvter- 
national  &  G.  N.  R.  Co.  v.  Bearden 
(1902)  31  Tex.  Civ.  App.  58,  71  S.  W. 
658. 

Evidence  to  the  effect  that  an  injured 
employee  of  the  defendant,  upon  report- 
ing that  he  was  injured,  would  have  to 
execute  a  release  of  his  claim  for  dam- 
ages before  returning  to  work,  is  prop- 
erly admitted  as  tending  to  show  a  rea- 
son for  the  plaintiff's  not  making  a  Com- 
plaint of  his  injuries  to  the  company. 
Missouri,  E.  &  T.  R.  Co.  v.  Hawk  (1902) 
30  Tex.  Civ.  App.  142,  69  S.  W.  1037. 

Under  a  general  denial  the  defend- 
ant may  introduce  evidence  tending  to 
show  that  the  plaintiff  was  injured  by 
excessive  force  and  exertion  upon  his 
own  part.    Price  v.  Consum^r^  Cotton 
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OU  Co.  (1905)  41  Tex.  Civ.  App.  47,  90 
S.  W.  717. 

Evidence  that  the  place  assigned  to 
the  servant  to  work  was  a  safe  place, 
and  that  he  made  it  unsafe  by  his  own 
acts  and  conduct,  is  relevant.  Lane 
Bros.  V.  Bauserman  (1904)  103  Va. 
148,  106  Am.  St.  Kep.  872,  48  S.  E.  857. 

Failure  to  inspect  a  mine  may  be 
shown  under  allegations  of  negligence 
in  failure  to  keep  the  mine  safe.  tSlack 
V.  \irgmia  Portland  Cement  Co.  ( 1906 ) 
106  Va.  121,  55  S.  E.  587. 

In  an  action  by  a  miner  for  personal 
injuries  received  in  the  mine,  evidence 
tending  to  show  the  natural  condition 
of  the  mine  is  admissible.  Creen  v. 
Western  American,  Co.  (1902)  30  Wash. 
87,  70  Pac.  310. 

Where  the  plaintiff  does  not  allege 
negligence  in  overloading  a  sling  by 
which  lumber  is  loaded  into  the  hold  of  a 
vessel,  evidence  of  such  loading  could 
not  be  proven  as  a  distinct  ground  of 
negligence,  but  it  is  competent  to  show 
the  kind  of  loads  carried  in  the  sling, 
for  the  purpose  of  showing  negligence 
in  the  use  of  the  defective  or  rotten 
rope  complained  of.  Henne  v.  J.  T. 
Hteeb  Shipping  Co.  (1905)  37  Wash. 
331,  79  Pac.  938. 

Evidence  that  knot  saws  in  a  mill 
may  be  advantageously  guarded  is  ad- 
missible, although  not  pleaded,  where 
the  statute  requires  such  saws  to  be 
guarded,  if  it  can  be  done  advantageous- 
ly. Thomson  v.  Issaquah  Shingle  Co. 
(1906)   43  Wash.  253,  86  Pac.  588. 

A  charge  of  negligence  in  the  im- 
proper loading  of  a  tender  is  sumciently 
broad  to  cover  the  charge  of  loading 
with  coal  of  oversized  lumps,  and  ren- 
ders admissible  a  contract  between  the 
plaintiff  and  the  defendant,  regulating 
the  size  of  lumps  of  coal  which  were 
to  be  used.  St.  Louis,  I.  M.  &  S.  B. 
Co.  V.  Vann  (1911)  98  Ark.  145,  135 
S.  W.  816. 

(b)  Evidence  held  inadmissible. — 
Where  the  issue  is  whether  the  plain- 
tiff had  been  sufficiently  instructed  as 
to  the  dangers  of  a  machine,  evidence 
that  the  machine  might  at  a  slight  ex- 
pense have  been  set  up  so  as  to  be  Itess 
dangerous  is  irrelevant.  Rock  v.  Indian 
Orchard  Mills  (1886)  142  Mass.  522, 
8  N.  E.  401. 

Where  the  petition  did  not  charge  de- 
fendant with  negligence  on  account  of 
the  character  of  a  switch  used  in  its 
railroad  yard,   it  was  error  to  permit 


witnesses  to  testify  as  to  what,  in  their 
opinion,  was  the  safest  switch  to  use. 
Ualveston,  U.  &  S.  A.  R.  Co.  v.  English 
(1900)  —  Tex.  Civ.  App.  — ,  59  S.  W. 
626,  rehearing  denied  in  59  S.  W.  912. 

Where  the  evidence  does  not  indicate 
that  plaintiff  was  under  the  influence  of 
liquor  when  injured,  it  is  error  to  per- 
mit evidence  that  he  had  been  seen 
drinking,  with  a  worthless  character, 
two  months  before,  or  that  once  he  Jiaa 
been  seen  intoxicated,  or  that  he  had 
taken  a  drink  the  morning  of  the  acci- 
dent. Dewalt  V.  Houston,  E.  &  W.  'f. 
R.  Co.  (1900)  22  Tex.  Civ.  App.  403,  55 
S.  W.  534. 

Where  there  is  no  allegation  that  the 
injury  was  caused  by  the  negligence  of 
a  fellow  servant,  evidence  on  that  point 
is  not  admissible.  Bowling  Green  Stone 
Co.  V.  Capshaw  (1901)  23  Ky.  L.  Hep. 
945,  64  S.  W.  507. 

Where  the  only  negligence  alleged  in 
an  action  against  a  railroad  company 
tor  injuries  to  an  employee  was  its  fail- 
ure to  carry  a  burning  headlight  or  ring 
the  bell  or  blow  the  whistle,  it  is  error 
to  admit  testimony  that  the  engine  had 
no  pilot  or  cowcatcher.  Tennessee  Goal, 
Iron,  <&  R.  Co.  v.  Hansford  (1900)  125 
Ala.  349,  82  Am.  St.  Kep.  241,  28  So. 
45. 

Where  a  complaint  charges  merely 
that  defendant's  servants  in  charge  of 
the  first  section  were  negligent  in  not 
giving  decedent's  section  the  track,  and 
in  not  protecting  the  rear  of  the  first 
section  by  flagmen,  it  is  error  to  admit 
testimony  to  show  negligence  in  running 
the  two  sections  so  close  together,  and 
in  failing  to  apprise  decedent  of  the 
proximity  of  the  first  section.  Louis- 
ville d  N.  R.  Co.  V.  Scanlon  (1901)  22 
Ky.  L.  Rep.  1400,  60  S.  W.  643. 

In  an  action  by  an  employee  for  in- 
juries alleged  to  have  been  caused  by 
defects  in  a  paper-cutting  machine,  the 
admission  of  evidence  of  the  size  of  the 
paper  which  was  being  cut  is  erroneous. 
Hoioe  V.  Medaris  (1899)  183  111.  288,  55 
N.  E.  724,  reversing  ( 1899 )  82  111.  App. 
515. 

Defendant's  evidence  that  the  side 
track,  where  an  injury  was  received, 
was  ballasted  in  the  usual  and  custo- 
mary manner,  is  properly  excluded, 
where  there  is  no  complaint  as  to  the 
general  condition  of  the  ballast,  but  it 
is  merely  alleged  that  there  was  a  cer- 
tain depression,  surrounded  by  weeds, 
into  which  a  switchman, — plaintiff's  in- 
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testate, —  stepped,  causing  him  to  fall 
and  to  be  run  over.  Lake  Erie  &  W.  H. 
Co.  V.  Wilson  (1901)  189  111.  89,  59 
N.  E.  573,  reversing  (1900)  87  111.  App. 
360. 

Where  the  petition  in  an  action  for 
an  injury  to  a  fireman,  caused  by  the 
explosion  of  the  boiler  of  a  locomotive 
engine,  alleges  the  generally  defective 
condition  of  the  fire  box,  and  also  con- 
tains specille  averments  as  to  defects 
therein,  but  does  not  mention  the  ab- 
sence of  a  "soft  plug,"  evidence  in  rela- 
tion to  the  want  of  tliat  safeguard  is  in- 
admissible. I^OM  Antonio  &  A.  F.  li. 
Co.  V.  De  Mam  (1899)  —  Tex.  Civ.  App. 
— ,  54  8.  W.  395. 

In  an  action  against  an  employer  for 
injuries,  where  plaintiff  testified  that 
he  commenced  work  of  6  o'clock  in  the 
evening,  which  was  long  before  dark  at 
the  time  of  the  year  when  the  injury 
occurred,  and  there  was  nothing  in  the 
complaint  or  in  plaintiff's  testimony  in- 
dicating that  any  want  of  light  con- 
tributea  to  the  injury,  or  that  it  oc- 
curred in  the  night,  the  exclusion  of  evi- 
dence as  to  the  lighting  facilities  in 
defendant's  mill  was  proper.  Kreider 
V.  Wisconsin  River  Paper  &  Pulp  Go. 
(1901)    110  Wis.  645,  86  N.  W.  662. 

In  an  action  to  recover  for  the  death 
of  a  fireman  caused  by  the  tender  leav- 
ing the  track  at  a  certain  place,  evi- 
dence that  the  train  was  running  at  a 
dangerous  rate  of  speed  is  improper, 
where  negligence  of  that  kind  is  not 
pleaded.  Kuhns  v.  Wisconsin,  I.  &  N. 
R.  Go.  (1887)  70  Iowa,  561,  31  N.  W. 
868. 

An  allegation  that  it  was  the  duty  of 
defendants  to  employ  a  suitable  engi- 
neer, and  that  they  neglected  to  do  so, 
does  not  authorize  proof  that  a  fireman, 
in  the  absence  of  the  engineer,  managed 
the  locomotive,  unless  the  petition  also 
alleges  that  defendants  authorized  or 
allowed  the  fireman  to  do  such  act. 
Harper  v.  Indianapolis  &  St.  L.  R,  Co. 
(1869)  44  Mo.  488. 

A  petition  setting  forth  that  plain- 
tiff was  injured  through  the  negligence 
of  the  company  in  "using  defective  ma- 
chinery," and  "in  running  its  ears,"  etc., 
cannot  be  supported  by  evidence  that 
the  injury  was  caused  by  a  defect  in  a 
rail.  Waldhier  v.  Hannibal  &  St.  J .  R. 
Go.  (1880)   71  Mo.  514. 

In  an  action  for  negligence  in  failing 
to  keep  the  plant  in  a  safe  condition, 
evidence    that    the    negligence    was    in 


employing  incompetent  servants,  is  not 
admissible  without  a  specific  allegation 
thereof.  Troughear  v.  Lower  Vein  Coal 
Go.  (1883)  62  Iowa,  576,  17  N.  W.  775. 

In  Michigan  G.  R.  Go.  v.  D'olaii 
(1875)  32  Mich.  510,  the  special  in- 
competence alleged  in  the  proof  was 
that,  when  the  offending  servant  was 
awakened  by  the  person  whose  duty  it 
was  to  awaken  and  call  the  conductors 
who  were  to  run  trains,  he  told  the 
caller  he  did  not  feel  able  to  go,  and 
the  latter  told  him  he  would  have  to  go 
because  there  was  no  one  else  to  go. 
The  court  remarked  that  it  was  ques- 
tionable whether  the  declaration  averred 
anything  which  would  authorize  proof 
of  general  incompetence;  but  there  was, 
in  their  opinion,  no  proof  either  that  the 
servant  was  incompetent,  or  that  there 
was  any  reason  to  suppose  it;  that 
question  was  regarded  as  immaterial. 

Where  a  complaint  of  an  employee  al- 
leging injury  from  a  piece  of  hammer 
breaking  off'  and  hitting  him  charges 
negligence  generally,  and  then  specifies 
negligence  in  that  the  hammer  was  old 
and  cracked,  there  can  be  no  recovery  on 
evidence  that  the  hammer  was  new,  and 
not  cracked,  but  too  highly  tempered. 
De  La  Vergne  Refrigerating  Maoh.  Go. 
V.  Stahl  (1899)  —  Tex.  Civ.  App.  — , 
54  S.  W.  40. 

Where  there  is  no  allegation  in  the 
complaint  that  the  defendant  had  been 
negligent  in  ascertaining  the  habits  of 
its  engineer,  or  that  it  has  failed  to 
avail  itself  of  the  means  at  its  command 
to  ascertain  such  habits,  so  much  of  the 
special  verdict  as  finds  that  the  defend- 
ant had  ample  means  of  knowing  such 
habits  will  be  regarded  as  a  finding  out- 
side the  issues,  and  will  be  disregarded 
by  a  court  of  review.  Lake  Shore  &  M. 
S.  R.  Go.  V.  Stupak  ( 1889 )  123  Ind.  210, 
23  N.  E.  246. 

Evidence  that  a  servant  was  induced 
to  use  defective  appliances  by  the  mas- 
ter's promise  that  they  would  be  re- 
paired is  not  admissible  under  a  com- 
plaint which  merely  alleges  an  injury 
received  from  such  defective  appliances. 
Malm  V.  Thelin  (1896)  47  Neb.  686,  66 
N.  W.  650. 

In  Current  v.  Missouri  P.  R.  Co. 
(1885)  86  Mo.  62,  the  charge  in  the 
petition  was  that  a  hand  hold  was  "im- 
perfectly, defectively,  and  dangerouslv 
constructed,  in  this,  that  it  was  not  fas'- 
tened  to  the  brake  staff  securely  and 
safely,"    etc.      The    court    said:  '  "The 
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plain  meaning  of  this  charge  is  that  the 
hand  hold  was  so  constructed  originally 
that  the  defect  was  in  the  design  itself. 
Such  being  the  cause  of  action  alleged, 
in  order  to  make  a  good  petition  it  was 
necessary  to  state  that  the  company  neg- 
ligently or  carelessly  adopted  that  hand 
brake  or  continued  to  use  it  after  ascer- 
taining its  unfitness.  We  are  inclined 
to  tlie  opinion  that  the  petition  does 
not  state  any  cause  of  action.  But, 
however  that  may  be,  it  certainly  was 
error  to  admit  evidence  that  the  hand 
brake  was  out  of  repair,  and  that  the 
company  neglected  to  repair  it.  No 
such  cause  of  action  was  stated  in  the 
petition,  and  there  was  an  entire  failure 
of  proof  of  the  cause  of  action  alleged. 
Tliere  was  no  evidence  adduced  by  plain- 
tiff tending  to  prove  that  the  brake 
wheel  or  hand  hold  was  imperfectly,  de- 
fectively, or  dangerously  constructed, 
but  only  that  from  use  its  fastening  to 
the  brake  staff  had  been  weakened." 

Where  plaintiff  alleged  that  his  inju- 
ries were  caused  by  defects  in  machin- 
ery at  which  he  worked,  evidence  that  a 
former  employee  had  attempted  to  rem- 
edy the  defects  while  working  at  the 
same  machinery  is  inadmissible,  as  it 
neither  tended  to  prove  defendant's  neg- 
ligence nor  that  the  risk  was  obvious. 
Smith  v.  Beaudry  (1900)  175  Mass. 
286,  56  X.  E.  596.  The  court  remarked 
that  such  evidence  was  objectionable  as 
tending  to  confuse  the  jury  by  raising 
an  immaterial  issue  involving  the  acts 
of  third  persons. 

Proof  of  a  general  understanding 
among  the  employees  that  a  certain  rule 
(in  the  sense  of  a  formulated  rule) 
exists  is  not  the  proper  method  of  show- 
ing the  existence  of  the  rule,  though 
proof  that  a  cautionary  rule  (in  the 
sense  of  practice)  is  generally  pursued 
by  the  employees  in  doing  a  particular 
kind  of  work  may  be  relevant  as  tend- 
ing to  establish  a  standard  of  common 
prudence.  Schaufele  v.  Central  R.  Co. 
(1909)    6   Ga.  App.  660,   65   S.   E.  708. 

An  ordinance  requiring  floors  to  be 
laid  as  soon  as  the  floor  joists  are  in 
place  is  inadmissible  where  it  is  shown 
that  the  plaintiff  was  injured  by  fall- 
ino'  down  an  elevator  well.  Lobstein 
V.  Sa-jatovich   (1904)    111   111.  App.  654. 

The  fact  that  the  plaintiff  borrowed 
and  another  miner  loaned  props  just  be- 
fore the  time  of  the  injury,  or  at  anv 
other  time,  is  inadmissible  to  establish 
a  demand  for  props  upon  the  manager, 


or  his  failure  to  furnish  them.  Pana 
Coal  Co.  V.  Becker  (1906)  130  111.  App. 
40. 

In  an  action  for  injuries  caused  by  a 
plug  becoming  detached  and  striking 
plaintiff,  evidence  concerning  a  plug  is 
inadmissible  unless  the  plug  described 
was  the  one  which  injured  plaintiff. 
Brunsioick-Balke-Collender    Co.    v.    Nix 

(1908)  138  111.  App.  559. 

Where  the  negligence  charged  is  the 
failure  to  furnish  an  appliance  suf- 
ficiently strong  for  the  purpose  con- 
templated, evidence  that  the  appliance 
was  improperly  placed  is  inadmissible. 
Rorrwna    Oolitic   Stone    Co.    v.    Shields 

(1909)  173  Ind.  68,  88  N.  E.  595. 
Evidence  that  the  plaintiff  was  in- 
dustrious and  a  rapid  worker  before  the 
accident  is  immaterial  in  an  action  for 
injuries  based  on  the  master's  failure 
to  guard  machinery.  Whiteley  Malle- 
able Castings  Co.  v.  Wishon  (1908)  42 
Ind  App.  288,  85  N.  E.  832. 

Under  a  complaint  charging  negli- 
gence of  the  defendant  and  its  agents 
which  caused  an  explosion  resulting  in 
injuries  to  the  plaintiff,  proof  of  a 
breach  of  duty  in  failing  to  provide  a 
safe  place  wherein  to  work,  or  safe  and 
suitable  tools  with  which  to  work,  is 
inadmissible.  Monroe  v.  Standard  Sani- 
tary Mfg.  Co.  (1911)  141  Ky.  549,  133 
S.  W.  214. 

Evidence  of  the  reputation  of  the  firm 
from  which  the  defendant  bought  the 
saw  which  injured  plaintiff  is  inad- 
missible, where  it  is  not  alleged  that 
the  saw  was  defective.  Roy  Lumber 
Co.  v.  Donnelly  (1907)  31  Ky.  L.  Rep. 
601,  103  S.  W.  255. 

Where  the  declaration  does  not  count 
on  negligence  in  failing  to  supply  safe 
egress  from  the  pit  in  which  the  servant 
was  employed,  the  testimony  of  a  wit- 
ness in  respect  to  whether  he  saw  any 
method  of  egress  from  the  pit  was  in- 
admissible. State  use  of  Joyce  v.  Flani- 
gan  (1909)  111  Md.  481,  74  Atl.  818. 

Evidence  of  the  failure  to  give  orders 
is  inadmissible  under  allegations  char- 
ging the  giving  of  negligent  orders. 
Sanks  v.  Chicago  &  A.  R.  Co.  (1904) 
112  111.  App.  385. 

A  question  calling  for  the  opinion  of 
an  expert  witness  upon  a  matter  not 
within  the  issues  is  properly  excluded. 
Johnson  v.  Pacific  Coal  Co.  (1904)  28 
Utah,  46,  67  L.R.A.  506,  75  Pac.  1089. 

Proof  of  negligence  on  the  part  of  an 
inspector  can  have  no  connection  with  a 
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1585.  [818]  Materiality. — The  subjoined  note  summarizes  the  effect 
of  a  few  decisions  turning  upon  the  materiality  of  the  evidence 
oifered.* 


charge  of  negligence  against  the  crew  of 
a  train  in  managing,  operating,  and 
running  it.  Grismore  v.  Chicago,  R.  1. 
&  F.  U.  Co.  (1906)  118  Mo.  App.  387, 
94  S.  W.  306. 

Evidence  of  the  mismanagement  of 
a  mine  is  inadmissible  where  no  such 
charge  is  made  in  the  complaint. 
lanne  v  United  States  Gypsum  Co. 
(1909)    194  N.  Y.  88,  86  N.  E.  809. 

Evidence  that  the  railroad  company 
did  not  formulate  rules  in  regard  to 
anchoring  its  derrick  car  is  inadmis- 
sible where  the  only  negligence  charged 
was  its  failure  to  anchor  the  car  prop- 
erly. Wagner  v.  New  York,  C.  dc  St. 
L.  R.  Co.  (1902)  76  App.  Div.  552,  78 
N.  Y.  Supp.  696. 

Evidence  that,  in  repairing  a  belt 
which  parted  where  the  ends  were  laced 
together,  causing  injury  to  an  employee, 
a  double  row  of  holes  was  substituted 
for  a  single  one,  is  inadmissible  upon 
the  question  of  the  employer's  negli- 
gence. McGarr  v.  National  &  P.  Wors- 
ted Mills  (1902)  24  R.  I.  447,  60  L.R.A. 
122,  96  Am.  St.  Rep.  749,  53  Atl.  320. 

Evidence  in  regard  to  shifting  rods 
is  inadmissible  where  the  only  negli- 
gence charged  is  the  failure  to  have  a 
counter  shaft  aligned  with  the  main 
shaft.  Fitzgerald  v.  Lamgley  Mfg.  Co. 
(1906)  74  S.  C.  232,  54  S.  E.  373. 

Evidence  of  the  negligence  of  the  de- 
fendant in  having  a  car  repaired  on 
a  side  track  instead  of  on  the  repair 
track  is  inadmissible,  unless  pleaded. 
Chicago,  R.  I.  &  G.  R.  Co.  v.  Breedint) 
(1906)  41  Tex.  Civ.  App.  123,  91  S.  W. 
877. 

Evidence  as  to  failure  to  instruct  is 
not  admissible  where  negligence  in  that 
respect  is  not  pleaded.  Clark  v.  A. 
Garrison  Foundry  Co.  (1908)  219  Pa. 
426,  68  Atl.  974. 

It  is  error  to  admit  testimony  that 
the  plaintiflF's  co-worker  was  a  careful 
man  and  did  his  work  well,  where  the 
plaintiff  does  not  charge  negligence  in 
his  selection.  Dye  v.  Chicago,  R.  I.  & 
G.  R.  Co.  (1910)  —  Tex.  Civ.  App.  — , 
127  S.  W.  893. 

Evidence  of  defective  couplings  is  in- 
admissible where  the  only  negligence 
charged  is  the  sudden  application  of  the 
brakes    by    the    conductor,    causing   the 


train  to  give  a  jerk.  Ohlenkamp  v. 
Union  P.  R.  Co.  (1902)  24  Utah,  232, 
67  Pac.  411. 

Evidence  as  to  the  effect  of  steam 
leaking  from  the  steam  valve  of  the 
steam  chest  is  properly  excluded  where 
the  sole  negligence  charged  was  the  fail- 
ure to  keep  certain  pumps  in  order,  so 
as  to  prevent  water  escaping  into  the 
cylinder.  Edd  v.  Union  Pacific  Coal  Co. 
(1903)   25  Utah,  293,  71  Pac.  215. 

Evidence  that  a  rope  sling  used  in 
lowering  lumber  into  the  hold  of  d.  ves- 
sel is  not  a  proper  appliance  for  that 
work  is  inadmissible  under  allegatioiiii 
that  the  rope  was  rotten.  Henne  v.  J, 
T.  Steeb  Shipping  Co.  (1905)  37  Wash. 
331,  79  Pac.  938. 

Evidence  that  a  guard  had  been 
taken  off  a  machine  is  inadmissible 
where  the  negligence  alleged  was  a 
failure  to  warn.  Kerma  v.  American 
Box  Toe  Co.  (1910)  144  Wis.  231,  128 
N.  W.  858. 

I  In  an  action  for  personal  injuries 
occasioned  to  the  plaintiff  while  in  the 
defendant's  employ  by  the  falling  upon 
him  of  a  large  iron  pump  which,  loaded 
upon  a  truck,  he  with  others  was  mov- 
ing from  one  part  of  the  defendant's 
works  to  another,  if  the  plaintiff  con- 
tends that  the  absence  of  washers  on 
the  truck  constituted  a  defect,  evidence 
that  the  purpose  of  washers  was  to  pre- 
vent the  wheels  from  rubbing  against 
and  working  out  the  pins,  and  not  to 
prevent  the  truck  or  its  load  from  shak- 
ing, is  rightly  excluded  as  immaterial. 
Geloneck  v.  Dean  Steam  Pump  Co. 
(1896)    165  Mass.  202,  43  N.  E.  85. 

Testimony  that  knowledge  of  the  dan- 
gerous character  of  a  machine  was 
brought  to  the  attention  of  the  master 
mechanic  in  a  repair  shop  by  the  wit- 
ness, within  a  year  prior  to  the  time  of 
an  accident  to  an  employee  for  which 
a  recovery  is  sought,  is  immaterial 
where  the  danger  was  obvious  and 
therefore  assumed.  Cunningham  v. 
Lynn  &  B.  Street  R.  Co.  (1898)  170 
Mass.  298,  49  N.  E.  440. 

In  an  action  against  a  railroad  com- 
pany, where  the  issue  is  whether  a 
headlight  was  burning  on  the  occasion 
of  the  accident,  evidence  as  to  defend- 
ant's custom  of  lighting  the  headlight 
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1586.  [819]  Competency;  generally. — As  a  general  rule,  any  evi- 
dence is  competent  -which  tends  directly  to  prove  what  the  condition  of 
the  place  of  work  or  the  appliance  which  caused  the  injury  may  have 
been  at  the  time  of  the  casualty,  or  which  has  a  bearing  upon  the 
question  whether,  supposing  that  condition  to  have  been  abnormally 
dangerous,  the  employer  was  culpable  in  creating  it  or  permitting  its 
continuance.^  But  evidence  is  inadmissible  where  it  merely  goes  to 
show  the  existence  of  facts  which,  even  if  they  should  be  established 

on  its  engine  is  immaterial,  and  there-  (1902)  28  Tex.  Civ.  App.  609,  68  S.  W. 
fore      inadmissible.        Tenmessee     Coal,    803. 

Iron,  &  R.  Co.  v.  Hansford  (1900)  125  In  an  action  for  injuries  caused  by- 
Ala.  349,  82  Am.  St.  Eep.  241,  28  So.  the  negligence  of  another  employee,  evi- 
45.  dence  that  the  plaintiff  was  discharged 

In  an  action  for  injuries  received  in  for  incompetency  some  time  after  the 
a  coal  mine,  where  the  negligence  injury  was  inadmissible.  Chesapeake  & 
charged  is  that  a  particular  pillar  of  0.  U.  Co.  v.  Satterfield  (1907)  30  Ky. 
coal  was  negligently  suffered  to  be-  L.  Rep.  1168,  100  S.  W.  844. 
come  too  thin  for  safely  mining  coal.  Evidence  that  the  plaintiff  was 
and  that  shots  placed  in  it  were  likely  ordered  to  do  the  work  resulting  in  his. 
to,  and  did,  break,  through  and  injure  injury,  and  that  he  would  have  been 
plaintiff,  a,  question  asked  of  defend-  discharged  if  he  had  disobeyed,  is  in- 
ant's  witness  as  to  who  had  charge  of  admissible.  Bonn  v.  Oalveston,  H.  & 
the  laying  off  of  rooms  and  pillars  and  S.  A.  R.  Co.  (1904)  —  Tex.  Civ.  App^ 
work  in  the  mine  is  immaterial,  as  the   — ,  82  S.  W.  808. 

negligence  thus  alleged  consists,  in  any  Whether  or  not  a  cook  assisting  the- 
event,  of  the  breach  of  a  non-delegable  manager  of  railroad  outfit  cars  as  his 
duty.  Eureka  Block  Coal  Co.  v.  Wells  wife  was  in  fact  such  is  immaterial  in 
(1901)  29  Ind.  App.  1,  94  Am.  St.  Rep.  an  action  by  her  for  negligent  injuries. 
259,  61  N.  E.  236.  inflicted      on      her     by     the     company- 

In  an  action  by  a  servant  who  was  Pugmire  v.  Oregon  Short  Line  R.  Co, 
injured  by  the  blowing  out  of  a  valve  (1907)  33  Utah,  27,  13  L.R.A  (N.S.) 
stem  which  permitted  the  escape  of  565,  126  Am.  St.  Rep.  805,  92  Pac.  762, 
burning   oil,   it  is   immaterial    that    a   14  Ann.  Cas.  384. 

witness  had  known  of  no  operator  being  Whether  a  street  car  company  failed 
injured  before  while  operating  the  fur-  to  provide  a  car  with  a  pail  of  sand 
nace,  for  some  accidents  might  have  and  shovel  is  immaterial  where  the 
occurred  and  the  operator  been  un-  negligence  charged  was  failure  to  pro- 
injured.  Carr  v.  Americami  Locomotive  vide  automatic  sand  boxes.  Mayer  v. 
Go.  (1910)  31  R.  I.  234,  77  Atl.  104,  Detroit,  Y.  A.  A.  &  J.  R.  Co.  (1905) 
Ann.  Cas.  1912,  B,  131,  rehearing  de-  142  Mich.  459,  105  N.  W.  888. 
nied  in   (1910)   77  Atl.  774.  Questions  bearing  upon  the  master's 

In  an  action  for  injury  to  an  em-  negligence  are  immaterial  upon  the  is- 
ployee,  caused  by  a  fall  into  a  culvert  sue  of  assumption  of  risk.  Limberg  v. 
over  which  an  engine  was  standing  Olenwood  Lumber  Co.  (1904)  145  CaU 
evidence  of  the  company's  engineer  that   255,  78  Pac.  728. 

when,  shortly  before  the  plaintiff  fell.  Evidence  that  the  plaintiff  had  re- 
the  witness  himself  had  boarded  the  en-  ceived  compensation  for  other  injuries, 
gine,  he  did  not  know  that  it  was  over  previously  suffered  on  another  railroad 
the  culvert,  is  immaterial.  Central  is  immaterial.  Houston  &  T.  C.  R.  Co. 
of  Georgia  R.  Co.  v.  Price  (1905)  121  v.  Johnson  (1910)  103  Tex.  320,  127 
Ga.  651,  49  S.  E.  683.  S.  W.  539. 

It  is  immaterial  that  the  plaintiff  1  Evidence  of  the  precautions  taken 
consulted  attorneys  within  a  week  for  his  own  safety  by  a  witness  who 
after  his  injuries,  and  refused  to  con-  worked  in  tne  same  trench  as  the  in- 
sult with  defendant's  claim  agent,  jured  servant  was  admissible  as  bearing 
Missouri    K.  d  T.    R.    Co.    v.    Bailey    on     the     dangerous     character    of    the 
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trench,  and  to  rebut  any  inference 
prejudicial  to  his  testimony  from  his 
conduct  in  going  into  the  trench.  Bar- 
tolomeo  V.  McKnight  (1901)  178  Mass. 
242,  59  N.  E.  804. 

In  an  action  to  recover  for  the  death 
of  a  servant,  killed  by  the  fall  of  a 
staging  suspended  from  iron  hoolcs,  one 
of  which  broke,  evidence  that  the  owner 
of  the  hooks, — a  man  who  had  a  practi- 
cal knowledge  of  such  appliances,  and 
had  tested  and  used  them, — recom- 
mended them  to  the  defendant's  fore- 
man, is  admissible  to  show  the  extent 
of  care  exercised  in  selecting  them. 
Little  V.  Head  &  D.  Go.  (1898)  69  N. 
H.  4_94,  43  Atl.  619. 

In  an  action  to  recover  damages  for 
the  death  of  the  plaintiff's  intestate, 
killed  while  descending  a  ladder  in  a 
mine,  testimony  that  the  witness  in- 
formed the  superintendent  of  the  mine 
of  the  unsafe  condition  of  the  ladder 
several  days  before  the  accident,  and 
that  the  latter  promised  to  repair  it, 
is  admissible  as  tending  to  show  knowl- 
edge on  the  part  of  the  defendant  of  the 
unsafe  condition  of  the  ladder  prior  to 
the  accident.  Reese  v.  Morgan  Silver 
Min.  Co.  (1899)  17  Utah,  489,  54  Pac. 
759. 

In  an  action  for  injuries  sustained 
through  the  falling  of  a  wheel  from  a 
tackle  block,  owing  to  the  pin  working 
out,  if  there  is  a,  conflict  of  evidence  as 
to  the  position  of  the  head  of  the  pin 
at  the  time  of  the  accident  and  whether 
it  was  up  or  down,  it  is  error  to  exclude 
evidence  offered  by  the  employer  tend- 
ing to  show  the  position  of  the  tackle 
block  and  how  it  was  fastened  to  the 
mast  which  held  it.  Houston  v.  Brusli 
(1894)  66  Vt.  331,  29  Atl.  380. 

Evidence  as  to  the  manner  in  which 
machinery  might  easily  have  been  reme- 
died is  admissible  in  an  action  for  per- 
sonal injuries  caused  by  defects  in  such 
machinery.  Belle  of  Nelson  Distilling 
Co.  V.  Riggs  (1898)  104  Ky.  1,  45  S.  W. 
99. 

Where  employees  were  injured  by  the 
falling  of  a  derrick,  evidence  that  they 
saw  no  one  inspect  it,  or  go  up  the  mast 
to  oil  the  parts,  or  for  any  purpose,  is 
admissible  to  show  want  of  inspection. 
ilcMahon  v.  McHale  (1899)  174  Mass. 
320,  54  N.  E.  854. 

Evidence  that  a,  railroad  company 
had  no  car  inspector  in  a  town  of  7,000 
or  8,000  people,  through  which  three 
railroad  companies  jointly  use  a  track, 
and  in  which  a  great  deal  of  switching 


is  done,  is  admissible  as  tending  to 
negative  the  claim  that  the  railroad 
had  exercised  proper  care  in  discovering 
and  remedying  defects  in  cars.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Growder  (1899) 
—  Tex.  Civ.  App.  — ,  55  S.  W.  380. 

Where  plaintiff  was  injured  by  reason 
of  an  alleged  defective  step  on  a  loco- 
motive on  March  31st  it  is  not  error 
to  permit  defendant's  witness  to  testify 
that  on  the  17th  of  May,  and  for  two 
months  before,  he  had  observed  the  step, 
and  that  it  was  in  good  condition.  Pow- 
ers V.  Boston  &  M.  R.  Co.  (1900)  175 
Mass.  466,  56  N.  E.  710. 

Before  a  custoin  of  other  employers 
can  affect  the  rights  of  parties,  it  must 
be  shown  to  be  so  general  that  their 
knowledge  of  it  may  be  presumed. 
Couch  V.  Watson  Coal  Go.  (1877)  46 
Iowa,  17.  But  with  that  proviso  it  is 
competent  on  the  question  of  the  em- 
ployer's   negligence.      See    §    939,   ante. 

Evidence  of  a  custom  in  a  mining 
district,  that  an  operating  company 
should  look  after  the  safety  of  roofs  or 
entries  to  the  mines,  and  of  the  com- 
pany's responsibility  for  the  condition 
of  such  roofs  when  notified  of  their  de- 
fects, is  admissible  in  an  action  for  in- 
juries resulting  from  the  falling  of  a 
roof.  Taylor  v.  Star  Coal  Co.  (1899) 
110  Iowa,   40,   81  N.  W.  249. 

Evidence  that  the  system  of  block  sig- 
nals in  use  on  defendant's  trolley  road 
was  the  same  as  that  which  had  been 
adopted  on  a  large  number  of  electric 
railways,  and  was  generally  regarded  as 
a  sufficient  protection  to  the  servants 
operating  the  cars  thereon,  is  compe- 
tent. Bergen  County  Traction  Co.  v. 
Bliss  (1898)  62  N.  J.  L.  410,  41  Atl. 
837. 

Evidence  as  to  the  practice  of  timber- 
ing up  in  mines  similar  to  defendant's 
is  competent.  Bergquist  v.  Chandler 
Iron  Co.  (1892)  49  Minn.  511,  52  N. 
W.    137. 

So,  in  the  following  cases,  evidence  of 
the  custom  noted  was  held  admissible: 
Southern  R.  Go.  v.  McLellan  (1902)  80 
Miss.  700,  32  So.  283  (using  slag  for 
ballast)  ;  Jones  v.  Kansas  City,  IH.  S. 
&  M.  R.  Co.  (1903)  178  Mo.  528,  101 
Am.  St.  Eep.  434,  77  S.  W.  890  (use 
of  derailing  switches)  ;  Lee  v.  Missouri 
P.  R.  Go.  (1906)  195  Mo.  400,  92  S.  W. 
614  (custom  of  blocking  rails)  ;  De- 
vaney  v.  Degnon-McLean  Gonstr.  Go. 
(1904)  178  N.  Y.  620,  70  N.  E.  1098 
(place  of  work  insufficiently  lighted)  ; 
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Jones  V.  R.  J.  Reynolds  Tobacco  Co. 
(1906)  141  N.  0.  202,  53  S.  E.  849 
(guard  for  saw)  ;  Hover  v.  Chicaffo,  B. 
I.  &  G.  R.  Co.  (1905)  40  Tex.  Civ.  App. 
280,  89  8.  W.  1084  (manner  of  inspec- 
tion) ;  Kirby  Lumber  Co.  v.  IHckerson 
(1906)  42  Tex.  Civ.  App.  504,  94  S.  W. 
153  (foundation  for  lumber  stacks); 
Evidence  that  the  defendants  had  pro- 
cured an  inspection  of  their  elevator  by 
an  official  inspector  tends  to  shovr  that 
they  had  exercised  some  degree  of  care. 
Pardridge  v.  Gilbride  (1901)  98  111. 
App.  134.  Fritz  v.  Western  U.  Teleg.  Co. 
(1903)  25  Utah,  263,  71  Pac.  209 
(method  of  providing  insulators); 
GrooJcer  v.  Pacific  Lounge  &  Mattress 
Go.  (1904)  34  Wash.  191,  75  Pac.  632 
(guarding  ripsaw);  Berg  v.  United 
States  Leather  Co.  (1905)  125  Wis. 
262,  104  N.  W.  60  (method  of  fastening 
bolt). 

As  regards  a  customary  practice  of 
the  employer  himself,  it  is  clearly  com- 
petent to  prove  that  he  departed  from 
it  in  the  given  instance.  Such  depart- 
ure implies  an  abnormality  of  condi- 
tions which,  under  some  circumstances 
at  all  events,  will  import  negligence, 
whether  or  not  the  practice  was  one 
which  the  employer  was  originally 
bound  to  adopt.  Thus,  in  an  action  to 
recover  for  injuries  caused  by  an  un- 
blocked frog,  a  servant  may  introduce 
evidence  that  it  was  the  custom  of  the 
defendant  company  to  block  all  its 
frogs.  Coates  v.  Burlington,  C.  R.  & 
W.  R.  Co.  (1883)  62  Iowa,  491,  17  N. 
W.  760. 

In  an  action  for  the  death  of  a  brake- 
man,  due  to  the  giving  way  of  a  cross- 
piece  nailed  across  a  loaded  lumber  car, 
evidence  is  admissible  of  a  custom  on 
the  part  of  railroad  men  to  use  such 
crosspieces  to  assist  them  in  climbing 
about  the  car  in  the  performance  of  their 
work,  for  the  purpose  of  showing  that 
such  pieces  were  put  by  the  employees 
to  a  secondary  use,  for  which  they  were 
not  intended,  under  circumstances 
charging  the  company  with  notice,  and 
thereby  placing  upon  it  a  responsibility 
for  their  safety.  Wallace  v.  Seaboard 
Avr  Line  R.  Co.  (1906)  141  N.  C.  646, 
13  L.E,.A.(N.S.)    385,  54  S.  E.  399. 

Where  the  negligence  charged  was  the 
use  of  an  unsafe  hook  to  support  one 
end  of  a  swing  staging,  evidence  of  the 
kind  of  staging  used  is  admissible. 
Lewis  v.  Crane  (1905)  78  Vt.  216,  62 
Atl.  60. 

M.  &  S.  Vol.  IV.— 302. 


An  ordinance  limiting  the  speed  of 
trains  to  6  miles  an  hour  within  the 
limits  of  the  city  is  admissible  where 
it  is  shown  that  the  train  had  been  run 
at  a  speed  that  was  so  excessive  as  to 
constitute  negligence.  Erie  R.  Co.  v. 
McCormiich  (1902)  24  Ohio  O.  C.  86. 

Evidence  tending  to  show  that  the 
accident  was  caused  by  the  act  of  an 
independent  contractor  is  admissible. 
Travis  v.  Sloss-Sheffield  Steel  &  I.  Co. 
(1909)  162  Ala.  605,  50  So.  108. 

Evidence  concerning  matters  which  in- 
directly cause  or  contribute  to  the  in- 
jury is  properly  admitted.  Faulkner  v. 
Mammoth  Min.  Co.  (1901)  23  Utah, 
437,  66  Pac.  799. 

"In  an  action  for  negligence,  the  gen- 
eral rule  is  that  evidence  of  other  in- 
dependent and  disconnected  acts  of  neg- 
ligence which  could  not  have  contributed 
to  the  plaintiff's  injuries  is  not  admis- 
sible to  establish  the  negligence 
charged."  Rio  Grande  Southern  R.  Co. 
V.  Campbell  (1909)  44  Colo.  1,  96  Pac. 
986. 

Evidence  of  the  circumstances  attend- 
ing the  transaction  which  resulted  in 
the  injury  may  be  properly  admitted, 
although  such  evidence  may  show  other 
acts  of  negligence  on  the  part  of  the 
defendant  than  the  one  alleged.  Palmer 
Brick  Co.  v.  Chenall  (1904)  119  Ga. 
837,  47  S.  E.  329. 

Evidence  that  other  machines  were 
gnarded  is  competent  to  show  the  prac- 
ticability of  guarding  the  one  at  which 
the  injury  occurred.  Kerr  v.  National 
Fulton  Brass  Mfg.  Co.  ( 1908 )  155  Mich. 
191,  lis  N.  W.  925. 

Prior  acts  of  due  care  on  the  part  of 
a  servant  have  no  tendency  to  show  that 
he  was  acting  with  due  care  when  in- 
jured. French  v.  Sabin  (1909)  202 
Mass.  240,  88  N.  E.  845. 

Evidence  of  experiments  conducted  on 
a  machine  under  conditions  as  nearly 
like  those  which  existed  at  the  time  of 
the  accident  as  possible  is  competent. 
Saucier  v.  'New  3a/mpshire  Spinning 
Mills  (1903)  72  N.  H.  292,  56  Atl.  545. 
In  an  action  for  injuries  caused  by  the 
defendant's  failure  to  block  its  switch 
frogs,  evidence  that  blocked  switch  frogs 
were  common  safety  devices  is  relevant. 
Schroeder  v.  Chicago  d  N.  W.  R.  Co. 
(1905)  128  Iowa,  365,  103  N.  W.  985. 
In  an  action  for  injuries  caused  by  a 
defective  belt,  evidence  of  defects  in 
the  machinery  which  caused  an  extra 
strain  on  the  l)elt  is  admissible.    North- 
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to  the  satisfaction  of  the  jury,  would  not  warrant  the  inference  that 
the  defendant  was  negligent  in  the  premises.'' 


em  p.  B.  Co.  v.  Wendel  (1907)  84  C.  C. 
A.  232,  156  Fed.  336. 

Evidence  that  a  switch  rail  had  been 
in  the  condition  alleged  for  mouths  and 
until  eight  days  before  the  accident,  and 
that  no  repairs  had  been  made  during 
the  eight  days,  is  competent  to  show  de- 
fendant's knowledge.  St.  Louis,  I.  M.  & 
S.  R.  Go.  V.  Freeman  (1909)  89  Ark. 
326,  116  S.  W.  678. 

Evidence  is  admissible  to  show  that 
an  expert  trestle  builder  had  called  the 
attention  of  the  defendant's  manager  to 
defects  in  the  trestle  some  time  before 
it  fell.  Bundy  v.  Sierra,  Lumber  Co. 
(1906)   149  Cal.  772,  87  Pac.  622. 

Where  the  defendant  showed  that 
switch  stands  like  the  one  in  question 
had  been  in  general  use  on  railroads  for 
the  last  twenty  years,  the  plaintiff  was 
properly  permitted  to  show  on  cross- 
examination  that  they  were  now  being 
replaced  by  others  of  a  later  pattern. 
Chicago  d  A.  R.  Co.  v.  Howell  (1904) 
208  111.  155,  70  N.  E.  15. 

Evidence  that  the  president  of  the  de- 
fendant company,  as  such  president,  pro- 
cured the  permit  for  the  erection  of  the 
building  while  at  work  upon  which  the 
plaintiff  was  injured,  is  admissible  as 
tending  to  show  that  the  plaintiff  was 
in  the  defendant's  employ.  Kirn  v.  E. 
E.  Souther  Iron  Co.  (1910)  146  Mo. 
App.  451,  124  S.  W.  45. 

8  Where  the  risk  arising  from  the  po- 
sition of  machinery  at  which  plaintiff 
was  injured  was  obvious,  evidence  that 
the  machinery  was  not  placed  in  the 
proper  manner  was  inadmissible,  since 
it  was  of  no  consequence  that  the  busi- 
ness might  have  been  conducted  more 
safely.  Smith  v.  Beaudry  (1900)  175 
Mass.  286,  56  N.  E.  596. 

In  an  action  for  the  death  of  a  brake- 
man,  caused  by  the  fact  that  drawheads 
slipped  and  allowed  the  cars  to  come 
together,  evidence  that  there  were  safei' 
couplers  of  a  different  pattern  from 
those  used  by  defendant,  is  inadmissible. 
Chicago  d  E.  I.  R.  Co.  v.  Finnan  (1899) 
84  111.  App.  383. 

Evidence  of  the  unusual  speed  of  a 
freight  train  is  inadmissible  in  an  ac- 
tion against  a  railway  company  to 
recover  for  the  death  of  a  brakeman 
who,  while  sitting  on  the  top  of  one  of 
the  freight  cars  with  his  feet  over  the 


side,  was  knocked  fiom  the  car  by  a 
mail  bag  suspended  from  a  "mail  crane." 
LouisviUe  <£  N.  R.  Co.  v.  MilUken  (1899) 
21  Ky.  L.  Rep.  489,  51  S.  W.  796.  The 
court  said:  "Appellant  had  a  right  to 
run  its  train  at  any  rate  of  speed  it 
chose,  and  if,  from  the  oscillation  of  the 
train,  the  intestate's  feet  were  swung 
out  in  contact  with  the  mail  bag,  by 
reason  of  the  unusal  speed  of  the  train, 
this  was  one  of  the  risks  incidental  to 
the  business." 

Evidence  that  new  ties  were  put  into 
a  track  before  the  accident  is  not  com- 
petent upon  the  issue  of  a  railroad  com- 
pany's negligence,  unless  it  tends  to 
show  that  the  repairs  were  made  at  the 
place  of  the  accident.  Knapp  v.  Sioux 
City  &  P.  B.  Co.  (1887)  71  Iowa,  41,  32 
N.  W.  18. 

Evidence  as  to  the  construction  of  a 
wall  is  inadmissible  where  the  injury 
was  due  to  the  act  of  a  fellow  servant. 
Willis  V.  Thompson-Starrett  Co.  (1907) 
54  Misc.  238,  104  N.  Y.  Supp.  668. 

Evidence  of  a  previous  accident  is 
incompetent.  Grehenstein  v.  Stone  &  W. 
Engineering  Corp.  (1910)  205  Mass. 
431,  91  N.  E.  411. 

Evidence  of  the  custom  of  other  em- 
ployers is  incompetent,  where  the  serv- 
ant knew  that  it  was  not  his  employer's 
custom.    Donovan  v.  America/n  Linen  Go. 

(1901)  180  Mass.  127,  61  N.  E.  808. 
Evidence  of  a  previous  disregard  of 

duty  on  the  part  of  a  mine  owner  to 
furnish  caps  and  props  is  inadmissible 
to  show  a  wilful  violation  of  the  statute 
in  that  respect.  Hackart  v.  Decatur 
Goal  Co.  (1909)  243  111.  49,  90  N.  E. 
257. 

Evidence  that  the  witness,  an  exper- 
ienced man,  had  never  seen  a  like  injury 
inflicted  in  that  manner,  was  properly 
rejected.     Bering  Mfg.  Go.  v.  Peterson 

(1902)  28  Tex.  Civ.  App.  194,  67  S.  W. 
133. 

Evidence  as  to  accidents  from  other 
causes  is  inadmissible.  Hoohshultm  v. 
Potosi  Ziru:  Co.  (1910)  —  Nev.  — ,  110 
Pac.  713. 

In  an  action  for  injuries  received  by 
the  use  of  a  vicious  horse,  evidence  by 
plaintiff  that  the  horse  was  used  several 
months  after  the  accident  is  inadmis- 
sible. Robert  Partner  Bremng  Co.  v. 
Cooper  (1902)  116  Ga.  171,  42  S.  E.  408. 
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It  is  proper  to  admit  evidence  -which  tends  to  support  or  negative 
either  the  conclusion  that  a  servant  for  v^hose  defaults  the  master  was 
responsible  was  culpable  in  respect  to  the  particular  act  vrhich  was 
the  immediate  cause  of  the  injury,^  or  the  conclusion  that  one  of  the 
defenses  available  to  an  employer  was  or  was  not  open  to  him.* 


In  an  action  for  injuries  caused  by  a 
derailment,  evidence  that  there  had  been 
a  previous  felonious  attempt  to  wreck 
the  train  at  a  different  point  is  inad- 
missible. Millen  &  8.  W.  R.  Co.  v.  Allen 
(1908)    130  Ga.  656,  61  S.  E.  541. 

See  also  §  1588,  note  4,  post. 

8  It  is  not  error  to  admit  in  evidence 
a  rule  from  a  railroad  company's  book 
of  rules  providing  that  "a  lamp  swung 
across  the  track  is  the  signal  to  stop," 
where  the  issue  involved  is  whether  the 
engineer  was  negligent,  in  failing  to  per- 
ceive upon  the  track  an  employee  who 
had  fallen  down  and  become  unconscious 
by  reason  of  sickness.  Helton  v.  Ala- 
lama  Midland  R.  Co.  (1893)  97  Ala. 
275,  12  So.  276. 

4  Where  it  is  alleged  that  the  injury 
resulted  from  the  failure  of  a  railway 
company  to  discharge  its  duty  to  its  em- 
ployees by  neglecting  to  provide  rules 
for  signals  to  engineers  of  switch  en- 
gines in  the  yard,  where  there  were 
many  tracks  and  where  two  or  more  en- 
gines were  employed  near  each  other  at 
night,  and  it  is  disputed  whether  the  in- 
jury was  caused  by  the  engineer  in 
charge  of  the  engine  causing  the  injury 
mistaking  a  signal  intended  for  another 
engineer,  or  whether  the  intestate  gave 
the  signal  for  the  purpose  of  coupling 
cars,  evidence  showing  that  the  intes- 
tate knew  that  the  coupling  could  not 
be  made  is  relevant  to  the  issue.  Louis- 
ville d  W.  R.  Co.  V.  York  (1901)  128 
Ala.  305,  30  So.  676. 

Evidence  that  plaintiff  in  an  action 
for  injuries  received  while  in  defend- 
ant's employ  recommended  for  appoint- 
ment as  a  conductor  another  employee 
through  whose  recklessness  plaintiff  was 
injured  has  no  tendency  to  show  that 
plaintiff  knew  the  latter  to  be  a  reck- 
less and  careless  man.  It  rather  tends 
to  show  the  contrary,  as  it  will  be  pre- 
sumed that  he  would  not  recommend 
an  unfit  man.  Texas  &  P.  R.  Co.  v. 
Johnson  (1897)  90  Tex.  304,  38  S.  W. 
520,  denying  writ  of  error  in  (1896) 
14  Tex.  Civ.  App.  566,  37  S.  W.  973. 

Evidence  that  it  was  customary,  when 
men  were  to  lower  or  hoist  a  mechanism 


by  the  use  of  falls,  for  them  to  make 
the  hitch  in  aueh  way  as  they  saw  fit,  is 
incompetent,  unless  it  was  shown  that 
deceased  knew  of  the  custom.  Knight 
V.  Overman  Wheel  Co.  (1899)  174  Mass. 
455,  54  N.  E.  890. 

In  an  action  by  a  brakeman  who  was 
injured  by  falling  between  the  cars  in 
attempting  to  pass  from  the  roof  of  one 
freight  car  to  that  of  another,  the  acci- 
dent being  attributed  by  the  company 
to  the  fact  that  he  was  not  using  the 
running  board  in  the  middle  of  the  ear, 
but  walking  on  the  roof  of  the  car,  it 
was  held  that  evidence  regarding  the 
usual  condition  of  the  running  boards, 
as  compared  with  the  roofs  of  the 
freight  cars  off  the  running  boards,  such 
evidence  being  offered  for  the  purpose 
of  justifying  plaintiff's  failure  to  use 
the  running  board  on  the  car  in  ques- 
tion, was  incompetent,  in  the  absence  of 
any  evidence  or  contention  that  the  run- 
ning board  of  the  car  in  question  was 
out  of  repair.  Benson  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1901)  23  R.  I.  147, 
49  Atl.  689. 

Evidence  as  to  the  custom  of  many 
electric  roads  with  reference  to  the  num- 
ber of  men  employed  to  operate  a  car 
under  conditions  similar  to  those  shown 
in  the  ease  under  review  is  inadmissible 
upon  the  question  of  the  negligence  of 
the  company  in  employing  but  one  man 
to  operate  the  car.  Redfield  v.  Oakland 
Oonsol.  Street  R.  Co.  (1896)  112  Cal. 
220,  43  Pac.  1117. 

As  bearing  on  the  question  of  his  con- 
tributory negligence,  it  is  competent  to 
show  that  a  servant  adopted  the  course 
usually  followed  by  other  employees  of 
his  class  under  similar  circumstances 
{Whitsett  V.  Chicago,  R.  I.  d  P.  R.  Co. 
[1885]  67  Iowa,  155,  25  N.  W.  104;  Mc- 
Kean  v.  Burlington,  C.  R.  d  N.  R.  Co. 
[1880]  55  Iowa,  192,  7  N.  W.  505)  ;  or 
that  the  act  of  a  fellow  servant  which 
caused  the  injury  was  one  of  such  an 
unusual  character  that  he  had  no  rea- 
son to  anticipate  it  {-Jeffrey  v.  Keokuk 
&  D.  M.  R.  Co.  [1881]  56  Iowa,  546,  9 
N.  W.  884). 

The  admission  in  evidence  in  an   ae- 
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The  exclusion  even  of  evidence  which,  if  it  had  been  admitted, 
would  have  been  decisive  as  to  a  certain  issue,  is  not  prejudicial  error, 
if  evidence  of  substantially  the  same  import  has  already  been  ad- 
mitted.^ 

Whether  evidence  the  probative  force  of  which  depends  upon  the 
existence  of  a  substantial  similarity  between  the  conditions  to  which 
it  relates  and  the  conditions  prevailing  at  the  time  or  place  of  the  ac- 
cident is  admissible  without  some  specific  testimony  tending  to  show 
that  there  is  such  a  similarity  must  be  determined  with  reference  to 
the  circumstances  of  each  particular  case.^ 

1587.  [820]  Condition  of  the  given  instrumentality  before  the  acci- 
dent.— The  significance  of  testimony  showing  that  the  given  instru- 
mentality had  discharged  its  functions  properly  during  the  period  an- 
terior to  the  accident  has  already  been  discussed,  in  so  far  as  it  has  a 
bearing  upon  the  question  whether  the  employer  was  chargeable  with 
notice  of  the  existence  of  the  defects  which  caused  the  accident  (§§ 
1036—1038,  ante).  In  the  present  section  the  effect  of  such  testimony 
in  its  relation  to  the  question  whether  the  instrumentality  was  a 
proper  one  to  use  under  the  circumstances  will  be  considered. 

a.  Condition;  generally. — In  one  case  the  doctrine  was  adopted 

tion  for  personal  injuries  to  a  brakeman  which  the  explosion  occurred,  old  time- 
while  coupling  a  train,  of  a  rule  holding  tables  of  the  defendant  company,  not  in 
conductors  and  engineers  equally  re-  effect  at  the  date  of  the  accident,  are  in- 
sponsible  for  the  violation  of  any  rules  admissible  for  the  purpose  of  showing 
governing  the  safety  of  their  trains,  and  that  no  unusual  danger  was  incurred  by 
requiring  them  to  take  every  precau-  violating  the  requirements  of  the  exist- 
tion  for  the  protection  of  their  trains,  ing  timeeard,  when  it  is  not  first  shown 
even  though  not  provided  for  by  rule,  that  the  conditions  were  the  same  at  the 
is  harmless  to  defendant.  Galveston,  date  of  the  time-tables  and  the  time  of 
H.  d  S.  A.  R.  Go.  V.  Herming  (1897)  the  accident.  Konold  y.  Rio  Orande  W 
—  Tex.  Civ.  App.  — ,  39  S.  W.  302,  af-  R.  Go.  (1900)  21  Utah,  379,  81  Am.  St 
firmed  in  (1897)  90  Tex.  656,  40  S.  W.  Rep.  693,  60  Pac.  1021. 
392.  As  the  condition  of  sand  at  various 

6  As,  where  the  court  in  an  action  by  times  affects  its  weight,  a  servant  in- 

a   brakeman   refused   to   admit   in   evi-  jured  by  the  caving  in  of  a  trench  in 

dence  a  rule  of  the  railroad  forbidding  which   he  was  at  work  cannot  be  per- 

brakemen  to  ride  on  the  engine,  and  the  mitted  to  show  the  weight  of  a  cubic 

record  showed  that  evidence  had  been  foot    of    sand   taken    from    the    trench 

given  of  the  promulgation  of  a  rule  for-  without  showing  the  time  when  it  was 

bidding   them   to   leave   their    posts   of  taken   and   weighed.     Laporte   v.   Cook 

duty,  or  take  any  position  on  the  train  (1901)  22  R.  I.  554,  48  Atl.  798.  ' 

other  than  that  assigned  to  them.    .Yor-  In  an   action   for  injuries  alleged  to 

folk  &  W.  R.  Co.  V.  Marpole  ( 1899 )   97  have  been  caused  by  the  excessive  speed 

Va.  594,  34  S.  E.  462.  of  a  train,  it  is  competent  to  introduce 

8  In  an  action  for  injuries  caused  by  testimony  as  to  the  rate  of  speed  at  a 

the  explosion  of  the  boiler  of  a  locomo-  place   li   miles   from  the   scene   of   the 

tive   in    charge   of   plaintiff,    when    the  accident      Louisville    d    N.    R.    Co.    v 

question  of  contributory  negligence  de-  Woods   (1894)    105  Ala.  561,  17  So.' 4l' 

pends  somewhat  upon  the  time  taken  to  See  also  cases  cited  in  the  follovirins 

run    over   the    section   of    the   road   on  sections. 
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that  evidence  of  the  condition  of  an  appliance  at  times  prior  to  the 
accident  is  not  admissible  for  the  purpose  of  proving  that  it  was  in  a 
dangerous  condition  when  the  injury  was  received.^  But  a  more  logi- 
cal theory  is  embodied  in  the  statement  that,  in  an  action  by  an  em^ 
ployee  against  an  employer  for  an  injury  caused  by  a  defect  in  the 
plant,  it  is  not  necessary  to  adduce  evidence  of  the  condition  of  the 
plant  at  the  precise  moment  the  casualty  occurred,  and  that  it  is 
enough  to  prove  such  a  state  of  facts  so  shortly  before  or  after  the 
casualty  as  will  induce  a  reasonable  presumption  that  the  condition 
was  unchanged.*     Especially  is  such  evidence  competent  when  the 


1  Evidence  that  the  state  mining  in- 
spector on  an  occasion  prior  to  the  ac- 
cident in  question  found  the  safety 
catches  removed  from  the  cages  used  in 
the  mine  was  held  inadmissible  upon 
the  question  as  to  whether  the  safety 
catches  were  in  a  defective  condition  at 
the  time  of  the  fall  of  the  cage.  Dia- 
mond Block  Coal  Co.  v.  Edmonson 
(1896)  14  Ind.  App.  594,  43  N.  E.  242. 

s  Little  Rook  £  Ft.  S.  R.  Co.  v.  Eu- 
hanks  (1886)  48  Ark.  460,  3  Am.  St. 
Eep.  245,  3  S.  W.  808  (railway  track)  ; 
To  the  same  effect,  Louisville  £  2f.  R. 
Go.  V.  Wilson  (1909)  162  Ala.  588,  50 
So.  188;  Dyas  v.  Siywthern  P.  Co.  (1903) 
140  Cal.  296,  73  Pac.  972 ;  Shea  v.  Paoif- 
ic  Power  Co.  (1905)  145  Cal.  680,  79 
Pac.  373;  Stratton  Cripple  Creek  Min. 
c£  Development  Co.  v.  Ellison  (1908)  42 
Colo.  498,  94  Pac.  303;  Rolert  Partner 
Breimng  Co.  v.  Cooper  (1904)  120  Ga. 
20,  47  S.  E.  631;  Rolertson  v.  Dank 
Bros.  Coal  &  Coke  Co.  (1908)  143  111. 
App.  391,  judgment  affirmed  in  (1909) 
238  111.  344,  87  N.  E.  373;  Huggard  v. 
Glucose  Sugar  Ref.  Co.  (1906)  132  Iowa, 
724,  109  N.  W.  475;  Black  Diamond 
Goal  &  Min.  Co.  v.  Price  (1908)  33  Ky. 
L.  Eep.  334,  108  S.  W.  345 ;  Pawik  v.  St. 
Louis  Dressed  Beef  &  Provision  Co. 
(1902)  166  Mo.  639,  66  S.  W.  1070; 
Velson  V.  Young  (1904)  91  App.  Div. 
457,  87  N.  Y.  Supp.  69,  affirmed  in 
(1904)  180  N.  Y.  523,  72  N.  E.  1146; 
Diamond  v.  Planet  Mills  Mfg.  Co. 
(1904)  97  App.  Div.  43,  89  N.  Y.  Supp. 
635 ;  Bough  v.  Grants  Pass  New  Water, 
Ught  &  P.  Go.  (1902)  41  Or.  531,  69 
Pac  655;  Carr  v.  American  Locomotive 
Co.' (1908)  29  R.  I.  276,  70  Atl.  196; 
Davis  V.  Boly  Terror  Min.  Go.  (1906) 
20  S.  D.  399,  107  N.  W.  374;  Missouri, 
K  &  T.  R.  Go.  V.  Williams  (1909)  — 
Tex.    Civ.    App.    — ,    117    S.    W.    1043; 


Lincoln  v.  Central  Vermont  R.  Go. 
(1909)  82  Vt.  187,  72  Atl.  821;  Terre 
Eaute  Electric  Co.  v.  Kieley  (1904)  35 
Ind.  App.  180,  72  N.  E.  658  (air  brake)  ; 
Andricus  v.  Pineville  Coal  Go.  (1906) 
121  Ky.  724,  90  S.  W.  233  (defective 
ventilation  in  mine)  ;  Dunekake  v.  Beyer 
(1904)  25  Ky.  L.  Rep.  2001,  79  S.  W. 
209  (circular  saw)  ;  National  Enameling 
d  Stamping  Go.  v.  Cornell  (1902)  95  Md. 
524,  52  Atl.  588  (bolt  and  nut)  ;  Sulli- 
van V.  Rowe  (1907)  194  Mass.  500,  80 
N.  E.  459  (condition  of  bolt  on  which 
buffer  was  suspended)  ;  Casterton  v. 
American  Blower  Co.  (1905)  142  Mich. 
407,  106  N.  W.  61  (elevator) ;  Dean  v. 
Kansas  City,  St.  L.  &  C.  R.  Co.  (1906) 
199  Mo.  386,  97  S.  W.  910  (condition  of 
track)  ;  Reich  v.  Iron  Glad  Mfg.  Co. 
(1907)  120  App.  Div.  445,  104  N.  Y. 
Supp.  1069  (wobbling  buzz  saw)  ;  Arras 
V.  Standard  Plaster  Go.  ( 1907 )  121  App. 
Div.  61,  105  N.  Y.  Supp.  440  (mine)  ; 
Bowers  v.  Star  Logging  £  Lumber  Co. 

(1902)  41  Or.  301,  68  Pac.  516   (brake 
dog)  ;    Revolinski   v.    Adam^    Coal    Co. 

(1903)  118   Wis.   324,   95   N.   W.   122 
(elevator). 

A  jury  is  warranted  in  finding  that  a 
machine  was  defective  at  the  time  the 
injury  was  received,  when  there  is  evi- 
dence that  it  had  been  defective  for  sev- 
eral months,  and  had  remained  in  that 
condition  up  to  a  day  or  so  before  the 
accident,  and  the  defendant  has  offered 
no  proof  that  the  defect  had  been  reme- 
died during  the  period  not  covered  by 
the  direct  evidence.  Pioneer  Cooperage 
Go.  V.  Rom^nowice  (1900)  186  111.  9,  57 
N.  E.  864,  affirming  ( 1899 )  85  111.  App. 
407. 

Cases  in  which  the  prior  condition  of 
an  appliance  is  submitted  as  a  circum 
stance  bearing  upon  its  condition  at  the 
time  of  the  accident  are  distinguishable 
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injury  resulted  from  the  manner  in  which  the  plant  was  arranged  or 
constructed,  and  the  conditions  thus  created  were  essentially  perma- 
nent in  their  nature.' 

[Of  course,  the  time  concerning  which  the  evidence  is  offered  may 
be  so  remote  that  the  evidence  should  be  excluded.^'] 

b.  Nonoccurrence  of  accidents. — It  is  a  general  rule  that  the  non- 
occurrence of  accidents  during  a  long  period  under  conditions  simi- 
lar to  those  which  prevailed  when  the  injury  was  received  is  evidence 
which  tends  strongly  to  show  that  the  defendant  was  free  from  negli- 
gence.* But  there  is  some  conflict  of  opinion  as  to  the  precise  quality 
of  such  evidence  when  considered  with  reference  to  the  power  of  a 
court  to  direct  or  review  the  finding  of  a  jury. 

The  New  York  doctrine  has  been  thus  formulated :  "As  a  general 
rule,  where  an  appliance,  machine,  or  structure  not  obviously  danger- 
ous has  been  in  daily  use  for  years,  and  has  uniformly  proved  ade- 
quate, safe,  and  convenient,  it  may  be  continued  without  the  imputa- 


from  those  in  which  the  same  evidence 
is  viewed  as  one  of  the  elements  which 
point  to  the  conclusion  that  the  master 
was  negligent  in  not  having  remedied  a 
defect  of  which  he  had  notice.  Herrick 
V.  Quigley  (1900)  41  C.  C.  A.  294,  101 
Fed.  187. 

Under  an  allegation  that,  by  reason 
of  the  character  of  the  work  and  the 
conditions  under  which  it  is  done,  the 
letting  down  into  a  mine  of  cars  loaded 
with  rails  was  dangerous  to  employees, 
and  resulted  in  an  injury  for  which  the 
action  is  brought,  evidence  is  admissible 
to  show  the  manner  of  doing  the  work, 
although  it  is  not  limited  to  the  trip 
on  which  the  accident  occurred.  John- 
son V.  Union  P.  Coal  Co.  (1904)  28 
Utah,  46,  67  L.R.A.  506,  76  Pac.  1089. 

Where  the  plaintiff  charged  that  an 
engine  was  defective,  proof  of  its  age, 
the  number  of  miles  it  had  run,  and  that 
it  had  been  in  a  collision,  was  compe- 
tent. Illinois  O.  B.  Co.  v.  Priokett 
(1904)  210  HI.  140,  71  N.  E.  435. 

3  Where  there  was  no  change  in  the 
general  conditions  and  character  of  a 
passageway  adjoining  the  carriage  and 
circular  saw  in  a  mill  from  the  time  the 
machinery  was  placed  therein  until  aft- 
er an  employee  was  injured  by  contact 
with  the  saw,  and  there  was  evidence  in 
an  action  for  the  injury  that  the  log 
on  the  carriage  when  the  injury  occurred 
was  not  unusually  large,  testimony  of 


witnesses  in  defense,  as  to  their  use  of 
the  passageway,  should  not  be  limited 
to  those  who  were  there  when  the  plain- 
tiff was,  he  having  testified  that  the 
passageway  was  never  safe  and  reason- 
ably convenient.  Dolphin  v.  Plumley 
(1900)   175  Mass.  304,  56  N.  E.  281. 

3a  Baworth  v.  Kansas  City  Southern 
R.  Co.  (1902)  94  Mo.  App.  215,  68  S. 
W.  Ill  (custom  two  years  previous  to 
the  accident). 

In  an  action  for  injury  to  a  railroad 
employee  through  the  burning  of  a 
trestle,  it  is  error  to  admit  evidence 
that,  months  before,  quantities  of  drift- 
wood had  floated  and  lodged  against  the 
trestle,  under  a  promise  to  show  that 
the  conditions  continued  until  the  time 
of  the  accident,  if  the  promise  is  not 
fulfilled,  so  that  it  does  not  appear  that 
such  condition  continued.  Root  v.  Kan- 
sas City  Southern  R.  Go.  (1906)  195 
Mo.  348,  6  L.R.A.(N.S.)  212,  92  S.  W. 
621. 

Evidence  that  the  superintendent  at- 
tempted to  make  certain  repairs  upon 
the  alleged  defective  machine  eleven 
weeks  before  the  accident  may,  in  the 
discretion  of  the  trial  court,  be  excluded 
for  remoteness.  Gregory  v.  Arnerican 
Thread  Co.  (1905)  187  Mass.  239,  72 
N.  E.  962. 

*  In  all  the  cases  cited  in  the  follow- 
ing notes  this  is  assumed  to  be  the  cor- 
rect doctrine. 
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tion  of  negligence."  ^  A  similar  doctrine  possibly  prevails  in 
Georgia,®  [and  in  ISTew  Jersey.^"] 

In  other  cases  the  fact  that  a  certain  instrumentality  had  been  used, 
or  a  certain  system  had  been  in  operation,  for  a  long  time  before  the 
accident,  without  disclosing  any  unsafe  qualities,  has  been  treated  as 
one  which  merely  tends  to  negative  culpability,  and  is  not  conclusive 
in  the  master's  favor.' 

The  latter  of  these  theories  would  appear  to  be  the  more  reasonable 
and  logical.  In  most  of  the  cases  in  which  the  right  of  recovery  was 
denied  as  a  matter  of  law,  the  instrumentality  in  question  was  one 


^Lafflin  v.   Buffalo  d  8.  W.  R.  Co. 

(1887)  106  N.  Y.  140,  60  Am.  Eep.  433, 
12  N.  E.  599.  To  the  same  effect  are 
the  cases  of  Burke  v.  Witherbee  (1885) 
98  N.  Y.  562  (two  judges  dissenting) ; 
Stringham  v.  Hilton  {Stringham  v. 
Stewart)  (1888)  111  N.  Y.  196,  1 
L.R.A.  483,  18  N.  E.  870;  Dingley  v. 
Star  Knitting  Co.  (1890)  34  N.  Y.  S.  R. 
989,    12    N.    Y.    Supp.   31,    affirmed    in 

(1892)  134  N.  Y.  552,  32  N.  E.  35; 
Kaye  v.  Rol>  Roy  Hosiery  Co.  (1889) 
51  Hun,  519,  4  N.  Y.  Supp.  571;  Bums 
V.  Old  Sterling  Iron  &  Min.  Co.  (1907) 
188  N.  Y.  175,  80  N.  E.  927;  King  v. 
Reid  (1908)  124  App.  Div.  121,  108 
N.  Y.  Supp.  615. 

For  a  decision  of  the  supreme  court 
embodying  a  different  doctrine,  see  note 
7,  infra. 

6  See  Riverside  Cotton  Mills  v.  Oreen 
(1900)  98  Va.  58,  34  S.  E.  963. 

BsuFukare  v.  Keriaugh  (1905)  72  N. 
J.  L.  254,  61  Atl.  376. 

7  Myers  v.  Hudson  Iron  Co.  ( 1889 ) 
150  Mass.  125,  15  Am.  St.  Rep.  176,  22 
N.  E.  631  (disapproving  of  the  unquali- 
fied doctrine  enunciated  in  New  York)  ; 
Illinois  C.  R.  Co.  v.  Jones  (1882)  11 
III.  App.  324 ;  Ferris  v.  Hernslieim  Bros. 
(1899)  51  La.  Ann.  178,  24  So.  771 
(servant  had  passed  frequently  down  a 
defective  stairway)  ;  Cosselmon  v.  Dun- 
fee  (1901)  59  App.  Div.  467,  69  N.  Y. 
Supp.  271  (hook  from  which  heavy 
bucket  was  suspended  bent  after  being 
safely  used  for  some  time)  ;  Southern 
R.  Co.  Y.  McLellan  (1902)  80  Miss.  700, 
32  So  283 ;  Tilley  v.  Rockingham.  County 
Light  &  P.  Co.  (1907)  74  N.  H.  316,  67 
Atl.  946;  Chesapeake  &  0.  R.  Co.  v. 
Christian  (1910)  110  Va.  723,  67  S. 
E  345;  Kappes  v.  Brown  Shoe  Co. 
(1905)  116  Mo.  App.  154,  90  S.  W. 
1158. 


In  an  English  case  the  fact  that  a 
turntable  had  been  operated  for  about 
five  years  without  any  accident  was  said 
to  poiitt  to  the  conclusion  that  it  was 
constructed  with  due  care.  But  the  de- 
cision was  really  based  on  the  absence 
of  any  evidence  that  the  persons  con- 
structing it  were  incompetent,  and  it  is 
perhaps  doubtful  whether,  apart  from 
this  fact,  the  court  would  have  taken 
upon  itself  to  negative  liability.  Potts 
V.  Port  Carlisle  Dock  d  R.  Co.  (1860) 
8  Week.  Rep.  (Q.  B.)  524,  2  L.  T.  N.  S. 
283. 

In  Mellors  v.  Shaw  (1861)  1  Best  & 
S.  437,  30  L.  J.  Q.  B.  N.  S.  333,  7  Jur. 
N.  S.  845,  9  Week.  Rep.  748,  the  defend- 
ants were  held  liable  in  spite  of  evidence 
that  the  shaft  which  caused  the  injury 
had  been  safely  used  for  six  years  be- 
fore the  accident;  but  the  precise  effect 
of  the  evidence  was  not  discussed  by  the 
judges. 

An  instruction  that  when  a  machine 
not  obviously  dangerous  had  been  in 
daily  use  for  a  long  time,  and  had  uni- 
formly proved  safe  and  efficient,  its  use 
might  be  continuous  without  imputation 
of  negligence,  was  properlv  refused. 
Silveira  v.  Iversen  (1900)  128  Cal.  187, 
60  Pac.  687. 

Evidence  that  no  one  was  ever  injured 
before  upon  the  machine  which  injured 
plaintiff  does  not  tend  to  show  how  the 
accident  occurred,  nor  would  it  excuse 
the  defendant  if  he  were  negligent  on 
the  occasion  of  the  accident  to  plaintiff. 
Sheehan  v.  Hanvmond  (1906)  2  Cal. 
App.  371,  84  Pac.  340. 

On  the  ground  that  a  person  should 
not  be  relieved  of  the  consequences  of 
carelessness  simply  because  no  injury 
had  resulted  from  former  carelessness, 
it  has  been  held  that  an  instruction,  in 
an  action  by  a  stevedore  for  injury  from 
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whicli  was  in  common  use ;  and  in  a  large  number  of  jurisdictions  this 
circumstance  alone  is  deemed  conclusive  in  the  master's  favor  (see 
§  940,  ante).  But  if  this  element  is  assumed  to  be  abstracted,  it  is  dif- 
iicult  to  perceive  any  satisfactory  ground  upon  vyhich  a  court  can  be 
justified  in  dravping  a  legal  inference  of  nonculpability  from  the  bare 
fact  that  the  instrumentality  in  question  had  never  caused  an  acci- 
dent until  the  plaintiff  was  injured.  In  some  cases,  the  courts  have 
held  that  evidence  of  the  nonoccurrence  of  accidents  is  wholly  inad- 
missible.'* 

Under  any  view  of  the  master's  obligations  it  is  manifest  that  long 
user  of  an  obviously  dangerous  instrumentality  indicates  nothing 
more  than  good  fortune  in  respect  to  the  avoidance  of  an  accident.* 

c.  Occurrence  of  accidents. — "Where  the  sufficiency  or  safety  of 
the  instrument  which  is  claimed  to  have  caused  the  accident  is  in 
issue,  evidence  of  similar  accidents  resulting  from  the  same  cause  is 
competent.    Such  facts  are  in  the  nature  of  experiments  to  show  the 

lumber  which  was  being  lowered  through  tend  to  prove  that  it  did  so  when  this 

a  hatchway  into  the  hold  of  the  vessel  lacing  was  last  put  in  the  belt.    Gilmore 

where  he  was  stowing  it  away,  falling  v.    American    Tube    &    Stamping     Go. 

on  him,  that  if  it  was  customary  to  sta-  (1907)  79  Conn.  498,  66  Atl.  4. 
tion  a  man  at  the  hatch  to  give  a  warn-        Evidence    that   no    accident    had    oe- 

ing  cry,  and,  on  hearing  the  signal,  it  curred  on  a  bridge  for  nine  years  is  not 

was  customary  for  the  men  to  get  to  a  admissible  on  the  question  of  the  com- 

place  of  safety,  and  this  means  of  warn-  pany's    negligence    in    maintaining    it. 

ing  the  men  "had  theretofore  been  found  Bryce  v.   Chicago,  M.  &  St.  P.  R.   Co. 

to  be"  a  safe  and  sufficient  mode  for  the  ( 1897 )  103  Iowa,  665,  72  N.  W.  780. 
protection  of  the  men  so  working  in  the        In  an  action  for  injuries  caused  by  an 

hold,  and  that  all  these  precautions  had  unguarded    planer,     evidence     that    no 

been   taken    by   defendant,   the   verdict  other  accident  had  happened  during  the 

should  be  for  defendant,  was  properly  eighteen  years  that  the  planer  had  been 

modified  by   inserting  the  word  "was"  operated    is    inadmissible.      Kirchoff   v. 

for    the    words    "had    theretofore    been  Eohnsbehn  Crea/mery  Supply  Co.  (1909) 

found   to   be."     Hennesey   v.   Bingham  148  Iowa,  508,  123  N.  W.  210. 
( 1899 )   125  Cal.  627,  58  Pac.  200.  "It  was  not  competent  for  the  defend- 

7a  Proof    that    the    coal    chute    with  ant  to  show  that  no  accident  had  ever 

which  the  plaintiff,  a  brakeman,  came  before    happened   in    the    mine.      There 

in  contact  as  he  was  on  the  side  ladder  were  too  many  uncertain  and  undeter- 

of   a  freight  car,   and  the  side  tracks,  mined  elements  which  might  affect  the 

had  existed  in  the  same  condition  and  safety    of    its    workmen    to    make    the 

had  been  in  constant  use  for  five  or  six  testimony  valuable  or  proper."    Burgess 

years,  and  that  no  injury  hnd  ever  oe-  v.  Davis  Sulphur  Ore  Co.    (1895)    165 

curred,  was  properly  excluded.     Moiile  Mass.  71,  42  N.  E.  501. 
li  0.  R.  Co.  V.  Vallowe   (1905)   214  111.        Evidence  that  no  similar  accident  had 

124,  73  N.  E.  416,  affirming  (1904)   115  happened  for  a  long  time  does  not  tend 

111.  App.  621.  to  prove  that  the  appliance   was   in  a 

The   fact   that  the   defendant,   for  a  reasonably   safe  condition  at  the  time 

perio<i  of  fifteen  years  before  the  time  of  the  accident.     Mueller  v.  Northwest- 

of  the  accidentj  had,  when  putting  on  a  ern  Iron  Co.   (1905)    125  Wis.  326    104 

new  belt,   exercised   reasonable  care   in  N.  W.  67. 

examining  the  lacings,  and  in  replacing        8  Monaghan  v.  Pacific  Rolling  Mill  Co, 

those  worn  out  with  new  ones,  did  not  (1889)  81  Cal.  190,  22  Pac.  590. 
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actual  condition  of  the  instrument  and  how  it  served  its  purpose  when 
put  to  the  use  for  which  it  was  designed,  and  that  the  common  cause 
of  these  accidents  was  su  dangerous  and  unsafe  thing."  '  This  rule  is, 
of  course,  not  applicable  where  the  imperfections  indicated  by  the 


^Whitelaio  v.  Moffat  (1849)  12  Sc. 
Sess.  Cas.  2d  series,  434  (chain  which 
gave  way  had  broken  twice  before)  ; 
Southern  Coal  £  Coke  Co.  v.  Stoinney 
(1907)  149  Ala.  405,  42  So.  808;  Franke 
V.  Eanly  (1905)  215  111.  216,  74  N.  E. 
130;  Ashcraft  v.  Davenport  Locomotive 
Works  (1910)  148  Iowa,  420,  126  N.  W. 
1111;  Schwarzschild  &  Sulzberger  v. 
DrysdaU  (1904)  69  Kan.  119,  76  Pac. 
441;  Meade  v.  Ashland  Steel  Co.  (1907) 
30  Ky.  L.  Rep.  1164,  100  S.  W.  821; 
Finley  v.  Louisville  R.  Co.  (1907)  31 
Ky.  L.  Eep.  740,  103  S.  W.  343:  Daley 
V.  American  Printing  Co.  (1889)  150 
Mass.  77,  22  N.  E.  439  (belt  had  fre- 
quently come  off  of  a  pulley )  ;  Palmer  v. 
Coyle  (1905)  187  Mass.  136,  72  N. 
E.  844;  Donovan  v.  Chase  Shawmut  Co. 

(1909)  201  Mass.  357,  87  N.  E.  580; 
Tan  Doom  v.  Heap  (1910)  160  Mich. 
199,  125  N.  W.  11;  Morse  v.  Minneapolis 
&  St.  L.  R.  Co.  (1883)  30  Minn.  465, 
16  N.  W.  358;  Clapp  v.  Minneapolis  <E 
St.  L.  R.  Co.  (1886)  36  Minn.  6,  1  Am. 
St.  Rep.  629,  29  N.  W.  340  (other  trains 
derailed  at  same  switch)  ;  Doyle  v.  St. 
Paul,  M.  d  M.  R.  Co.  (1889)  42  Minn. 
82,  43  N.  W.  787;  Winkle  v.  George  B. 
Peck  Dry  Goods  Co.  (1908)  132  Mo. 
App.  656,  112  S.  W.  1026;  Cooley  v. 
Eastern  Wire-Bound  Box  Co.  (1910) 
75  N.  H.  529,  77  Atl.  936;  Auld  v.  Man- 
hattan L.  Ins.  Co.  (1898)  34  App.  Div. 
491,  54  N.  Y.  Supp.  222  (persons  had 
been  caught  in  automatically  closing 
door  of  elevator)  ;  Walker  v.  'Newton 
Falls  Paper  Co.  (1906)  111  App.  Div. 
19,  97  N.  Y.  Supp.  521 ;  Dorsett  v.  Cle- 
ment-Ross Mfg.  Co.  (1902)  131  N.  C. 
254,  42  S.  E.  612;  Findlay  Brewing  Go. 
V.  BoAier  (1893)  50  Ohio  St.  560,  40  Am. 
St.  Rep.  686,  35  N.  E.  55  (barrels  had 
frequently  fallen  out  of  an  elevator 
while  it  was  being  operated)  ;  Oalvin  v. 
Brown  &  McCabe  (1909)  53  Or.  598,  101 
Pac.  671 ;  Houston  v.  Budke  Stamping 
Co.  (1909)  38  Pa.  Super.  Ct.  93;  Ron- 
deau V.  Sayles  (1910)  30  R.  I.  228, 
74  Atl.  785;  Sargent  v.  Union  Fuel  Co. 

(1910)  37  Utah,  392,  108  Pac.  928; 
Hansen  v.  Seattle  lAimler  Co.  (1906)  41 
Wash.  349,  83  Pac.  102;  Southern  Coal 
&  Coke  Co.  V.  Swinney  (1907)   149  Ala. 


405,  42  So.  808  (other  derailments)  ; 
Morgan  v.  Hendrick  (1907)  80  Vt.  284, 
67  Atl.  702  (previous  acts  of  vicious- 
ness  of  a  horse)  ;  Wabash  Screen  Door 
Co.  V.  Black  (1903)  61  C.  C.  A.  639,  126 
Fed.  721;  Houston  Biscuit  Co.  v.  Dial 
(1903)  135  Ala.  168,  33  So.  268  (belt 
slipped  from  loose  to  fixed  pulley ) . 

Other  cases  to  the  same  effect  are  cit- 
ed in  Shearm.  &  Redf.  Neg.  §  60b. 

Evidence  of  a  similar  accident  occur- 
ring a  short  time  before  the  one  in  suit 
is  admissible  to  show  defendant's  knowl- 
edge of  the  dangerous  condition.  Hotch- 
kiss  Mountain  Min.  £  Reduction  Co.  v.. 
Bruner  (1908)  42  Colo.  305,  94  Pac. 
331. 

In  an  action  by  an  employee  of  a. 
railroad  for  injuries  caused  by  an  ex- 
plosion of  dynamite  carried  in  the  ca- 
boose, the  question  whether  evidence- 
that  "sparks  were  flying  all  the  time" 
tended  to  show  that  the  engine  was  in 
a  defective  condition  was  a  question  for 
the  jury.  Rush  v.  Spokane  Falls  &  N.. 
R.  Co.  (1900)  23  Wash.  501,  63  Pac. 
500. 

Evidence  of  the  happening  of  acci- 
dents to  other  persons  working  about 
the  machinery,  under  such  conditions 
and  circumstances  as  attended  the  acci- 
dent in  question^  was  held  competent  to- 
show  that  the  employer  could  reason- 
ably have  apprehended  the  happening^ 
thereof,  and  should  therefore  have 
guarded  against  it,  or  instructed  the 
employees  in  regard  to  the  danger,  it 
not  being  apparent.  Wyman  v.  Orr 
(1900)  47  App.  Div.  136,  62  N.  Y.  Supp. 
195. 

Evidence  that  an  undercut  machine 
which,  when  in  proper  working  order, 
would  make  but  one  cut,  and  then  stop, 
was  reported  to  defendant's  foreman, 
about  two  years  before  the  injury  to- 
plaintiff,  as  repeating  itself,  and  start- 
ing from  a  stop,  and  that  plaintiff  also 
reported  that  the  machine  repeated  on 
the  day  he  was  injured,  by  reason  of  the 
machine  starting  from  a  dead  stop,  is 
sufficient  proof  of  defendant's  negligence 
to  go  to  the  jury.  Packer  v.  Thomson- 
Houston  Electric  Co.  (1900)  175  Mass. 
496,  56  N.  E.  704. 
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prior  unsatisfactory  operation  were  wholly  different  from  those  which 
eventually  caused  the  accident.^"  ISTor  can  it  be  adduced  to  the  dis- 
advantage of  the  employer,  where  the  instrumentality  in  question 
was  not  defective  in  such  a  sense  as  to  import  culpability.^^  [But  it 
has  been  held  in  a  few  eases  that  evidence  of  similar  accidents  is  inad- 
missible.^^] 

1588.  [821]  Condition  of  the  given  instrumentality  after  the  acci- 
dent.— According  to  some  of  the  authorities,  the  mere  fact  that  an  ap- 
pliance was  found  to  be  defective  after  the  accident  is  not  evidence 
sufficient  to  sustain  a  verdict  for  a  plaintiff  who  bases  his  right  of 
action  upon  the  failure  of  the  company  to  keep  the  appliance  in  good 
condition.* 


Evidence  that  a  horse  by  which  an 
employee  was  kicked  had,  on  two  previ- 
ous occasions,  viciously  and  without 
provocation,  kicked  in  a  dangerous  man- 
ner, is  competent  on  the  question  of  the 
vicious  character  of  the  animal.  Enick- 
erhocker  Ice  Co.  v.  Finn  (1897)  25  Co. 
C.  A.  579,  51  U.  S.  App.  256,  80  Fed. 
483. 

10  Kern  v.  De  Castro  £  D.  Sugar  Ref. 
Co.  (1890)  125  N.  Y.  50,  34  N.  Y.  S.  R. 
363,  25  N.  E.  1071;  Harrison  v.  New 
York  G.  &  H.  R.  R.  Go.  (1909)  195  N. 
Y.  86,  87  N.  E.  802;  Oustafson'v.  Young 
(1904)  91  App.  Div.  433,  86  N.  Y.  Supp. 
851;  Ryan  v.  Cortland  Carriage  Goods 
Go.  (1909)  133  App.  Div.  467,  118  N.  Y. 
Supp.  56. 

ii-Benediot  v.  Scheider  (1891)  38  N. 
Y.  S.  R.  201,  14  N.  Y.  Supp.  888. 

12  Chicago,  W.  &  Y.  Goal  Co.  v.  Brooks 

(1907)  138    111.   App.    34,    affirmed    in 

(1908)  234  111.  372,  84  N.  E.  1028; 
Walker  v.  Williamson  (1910)  205  Mass. 
514,  91  N.  E.  885. 

In  an  action  for  injuries  to  a  boy, 
caused  by  long-continued  operation  of  a 
machine  in  the  manner  in  which  the 
superintendent  directed  him  to  work  it, 
evidence  that  other  boys  of  the  same 
age  were  injured  in  the  same  way  is 
not  admissible.  Cohen  v.  Rarnblin  £ 
R.  Mfg.  Co.  (1904)  186  Mass.  544,  71 
N.   E.  948. 

Evidence  of  other  accidents  of  a  simi- 
lar nature,  to  other  servants,  is  not 
admissible  under  the  law  of  Missouri. 
VoM  Edwards  v.  Ba/rber  Asphalt  Pav. 
Co.   (1902)   92  Mo.  App.  221. 

^  Perry  v.  Michigan  C.  R.  Go.  (1895) 
108  Mich.  130,  65  N.  W.  608  (railway 
car ) ;  Dacey  v.  New  York,  N.  H.  c6  H. 


R.  Co.  (1897)  168  Mass.  479,  47  N.  E. 
418  (switch  stand  which  plaintiff  struck 
was  found  to  be  leaning  towards  the 
track)  ;  Ketterman  v.  Dry  Fork  R. 
Go.  (1900)  48  W.  Va.  606,  37  S.  E.  683 
(brake  of  a  car  which  ran  away  found 
to  be  slightly  out  of  order)  ;  Larrabee 
V.  McGuinness  (1908)  91  C.  C.  A.  203, 
165  Fed.  169 ;  Kedes  v.  Christian  County 
Goal  Co.  (1909)  149  111.  App.  434; 
Pierce  v.  Decatur  Coal  Co.  (1909)  151 
111.  App.  47;  Black  Diamond  Coal  & 
Min.  Go.  v.  Price  ( 1908 )  33  Ky.  L.  Rep. 
334,  108  S.  W.  345;  State  ex  rel.  Joyce 
V.  Flamgan  ( 1909 )  111  Md.  481,  74  Atl. 
818;  Bernard  v.  Pittsburg  Goal  Co. 
(1904)  137  Mich.  279,  100  N.  W.  396; 
Dunbar  v.  Central  Vermont  R.  Co. 
(1907)  79  Vt.  474,  65  Atl.  528;  Odegard 
V.  North  Wisconsin  Lumber  Co.  (1907) 
130  Wis.  659,  110  N.  W.  809 ;  Young  v. 
Mason  Stable  Co.  (1904)  96  App.  Div. 
305,  89  N.  Y.  Supp.  349  (condition  of 
elevator  several  years  after  the  acci- 
dent). 

A  verdict  for  the  plaintiff  was  set 
aside  where  there  was  uncontradicted 
testimony  on  the  part  of  the  defendant's 
car  inspector  to  the  effect  that  he  had 
examined  the  car  which  caused  the  ac- 
cident the  morning  before  that  accident 
occurred,  and  found  all  appliances  in 
good  condition,  and  all  the  evidence 
tending  to  prove  knowledge  bore  refer- 
ence only  to  the  condition  of  the  ear 
after  the  accident.  Johnson  v.  Chesa- 
peake d  0.  R.  Go.  (1892)  36  W.  Va.  73, 
14  S.  E.  432. 

Evidence  of  the  condition  of  the  track 
about  six  months  after  a  derailment  is 
inadmissible,  although  there  was  some 
evidence   that   the   conditions   had   not 
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Another  theory  is  that  such  evidence  is  admissible  if  it  relates  to  a 
time  not  long  after  the  occurrence  of  the  accident,  and,  for  aught  that 
appears,  there  has  been  no  change  in  the  conditions  during  the  inter- 
vening period.* 


changed  during  that  period.  Redus  v. 
Milner  Coal  &  R.  Co.  (1906)  148  Ala. 
665,  41  So.  634. 

Testimony  as  to  the  noise  that  the 
machine  made,  to  be  competent,  must 
be  confined  to  the  time  of  the  accident. 
Stecher  Cooperage  Works  v.  Steadman 
(1906)    78  Ark.  381,  94  S.  W.  41. 

And  see  Edvxirds  v.  Lam  (1909)  132 
Ky.  32,  116  S.  W.  283,  rehearing  denied 
in  (1909)  132  Ky.  42,  119  S.  W.  175, 
holding  that  in  an  action  for  injuries 
resulting  from  the  explosion  of  gas  in  a 
mine,  evidence  that  the  master's  super- 
intendent went  through  the  mine  the 
next  day  and  found  the  ventilation  good 
is  inadmissible. 

Evidence  of  the  condition  of  the  in- 
strumentalities thirteen  months  after 
the  accident  is  inadmissible  where  there 
is  no  connecting  link  between  the  condi- 
tion as  shown  and  the  condition  at  the 
time  of  the  injury.  East  Tennessee  d 
W.  N.  C.  R.  Co.  V.  Lindamcod  (1902) 
109  Tenn.  407,  74  S.  W.  112. 

2  Evidence  of  the  condition  of  the 
brakes  of  a  car  twenty  minutes  after  an 
accident  alleged  to  have  been  caused  by 
the  defective  adjustment  of  the  brakes 
was  held  admissible,  as  there  was  no 
proof  of  any  alteration  in  that  time. 
Woods  V.  Long  Island  R.  Co.  (1899) 
159  N.  Y.  546,  54  N.  E.  1095,  affirming 
(1896)  11  App.  Div.  16,  42  N.  Y.  Supp. 
140. 

Evidence  going  to  show  that  a  hand- 
hold on  a  railway  car  was  defective  aft- 
er the  accident  was  held  admissible  for 
the  purpose  of  proving  the  nature  and 
character  of  the  conditions  which  caused 
the  injury.  Gutridge  v.  Missouri  P.  R. 
Co.  (1887)  94  Mo.  468,  4  Am.  St.  Rep. 
392,  7  S.  W.  476  (1891)  105  Mo.  520, 
16  S.  W.  943. 

In  an  action  for  injuries  due  to  the 
breaking  of  a  defective  brake  stafiF,  evi- 
dence that  defendant's  car  repairer, 
shortly  before  the  accident,  repaired  the 
car  in  question,  and  a  week  after  the 
accident  examined  the  brake  appliances 
and  broken  pieces,  and  identified  them 
as  those  he  had  put  on  the  car,  which 
lacked  a  necessary  and  usual  part  to 
make  them  safe,  was  held  to  have  been 


properly  admitted.  St.  Louis,  P.  d  N. 
R.  Co.  v.  Dorsey  (1899)  89  111.  App. 
555,  affirmed  in  (1901)  189  111.  251,  59 
N.  E.  593. 

A  witness  who  visited  a  mine  four 
days  after  an  accident,  and  was  shown 
by  the  shift  boss  the  ladder  from  which 
the  deceased  fell,  may  testify  as  to  its 
rotten  condition,  as  against  an  objec- 
tion that  he  only  knew  it  was  the  ladder 
in  use  at  the  time  of  the  accident  by 
hearsay.  Under  such  circumstances 
there  is  an  adequate  identification  of 
the  ladder.  Reese  v.  Morgan  Silver  Min. 
Co.   (1899)    17  Utah,  489,  54  Pac.  759. 

See  also  Coughlin  v.  Brooklyn  Heights 
R.  Co.  (1901)  59  App.  Div.  126,  68  N. 
Y.  Supp.  1105 ;  Johns  v.  Pennsylvania  R. 
Co.  (1910)  226  Pa.  319,  28  L.R.A.(N.S.) 
591,  75  Atl.  408 ;  Grasselli  Chemical  Co. 
V.  Davis  (1910)  166  Ala.  471,  52  So. 
35 ;  Louisville  &  N.  R.  Co.  v.  Lowe 
(1908)  158  Ala.  391,  48  So.  99  (rail- 
road track)  ;  Alabama  G.  S.  R.  Co.  v. 
Ymtnt  (1910)  165  Ala.  537,  51  So.  737 
(lever  of  engine)  ;  Holland  v.  MoRne  Oil 
d  Fertilizer  Go.  (1910)  134  Ga.  678,  68 
S.  E.  555  (hood  in  mill)  ;  Springfield 
Coal  Min.  Co.  v.  Gedutis  (1907)  227  111. 
9,  81  N.  E.  9,  affirming  judgment  (1906) 
127  111.  App.  327  (condition  of  mine)  ; 
Clemens  v.  Gem  Fibre  Package  Co. 
(1908)  153  Mich.  495,  117  N.  W.  187 
(condition  of  a  machine)  ;  Weldon  v. 
Omaha,  K.  C.  &  E.  R.  Co.  (1902)  93 
Mo.  App.  668,  67  S.  W.  698  (condition 
of  hand  car  immediately  after  the  acci- 
dent) ;  Smith  v.  Missouri  &  K.  Teleph. 
Co.  (1905)  113  Mo.  App.  429,  87  S.  W. 
71  (condition  of  telephone  pole  two 
months  after  the  accident,  where  other 
evidence  shows  that  there  had  been  no 
substantial  change)  ;  Starer  v.  Stem 
(1905)  100  App.  Div.  393,  91  N.  Y. 
Supp.  821  (evidence  as  to  conditions 
observed  about  half  an  hour  after  the 
accident,  and  other  conditions  observed 
about  four  days  after)  ;  American  Lead 
Pencil  Co.  v.  Dtew  (1901)  108  Tenn. 
251,  66  S.  W.  1129  (evidence  of  the 
servant  following  the  plaintiff  at  the 
work)  ;  Missouri,  K.  &  T.  R.  Co.  v.  Wil- 
liams (1910)  103  Tex.  228,  125  S.  W. 
881    (railway  track);  St.  Louis  South- 
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Whichever  view  is  taken,  such  evidence  is  certainly  incompetent 
where  the  defects  discovered  were  such  that  they  may  reasonably  be 
supposed  to  have  been  the  result  of  the  accident  itself,'  or  where  the 
circumstances  are  otherwise  of  such  a  nature  as  to  show  conclusively 


western  R.  Co.  v.  Arnold  (]905)  39  Tex. 
Civ.  App.  161,  87  S.  W.  173  (conditions 
surrounding  a  derailing  switch  as  to 
weeds  and  grass  on  the  morning  follow- 
ing the  accident)  ;  Meyers  v.  Eighland 
Boy  Gold  Min.  Co.  (1904)  28  Utah,  96, 
77  Pac.  347  (condition  of  place  of  work 
in  smelting  plant,  three  hours  after  the 
accident)  ;  Virginia  &  N.  C.  Wheel  Co. 
V.  Harris  (1905)  103  Va.  708,  49  S.  E. 
991  (condition  of  saw  a  week  after  the 
accident) . 

In  an  action  for  injuries  caused  by 
the  derailment  of  an  engine,  it  is 
competent  for  the  plaintiff  to  show  the 
condition  of  the  rails  and  timbers  short- 
ly after  the  accident.  E.  E.  Jackson 
Lumber  Co.  V.  Cunningham,  (1904)  141 
Ala.  206,  37  So.  445. 

Evidence  of  the  existence  of  gas 
thirteen  hours  after  a  miner  had  been 
overcome  by  noxious  gases  is  admissi- 
ble, where  the  evidence  showed  without 
conflict  that  the  presence  of  the  gas 
must  have  been  caused  by  a  blast  an 
hour  or  so  before  the  accident.  Foley 
V.  Pioneer  Min.  &  Mfg.  Co.  (1906)  144 
Ala.  178,  40  So.  273. 

Evidence  of  the  condition  of  the  al- 
leged defective  machine  a  week  after 
the  accident  is  admissible  where  it  is 
shown  that  there  had  been  no  change  in 
its  condition.  Creamery  Package  Mfg. 
Co.  V.  Hotsenpiller  (1902)  159  Ind.  99, 
64  N.  E.  600. 

Evidence  of  the  bad  conduct  after 
the  injury  of  a  horse  alleged  to  be 
vicious  is  competent.  Mayfield  Lumber 
Co.  V.  Lewis  (1911)  142  Ky.  727,  135 
S.  W.  420. 

Proof  that  the  clutches  on  an  ele- 
vator were  defective  the  day  after  the 
accident  is  admissible  without  proof 
that  there  had  been  no  change  in  their 
condition,  where  the  defendant  had  not 
suggested  a  change.  Droney  v.  Doherty 
(1904)   186  Mass.  205,  71  N.  E.  547. 

Evidence  as  to  what  the  plaintiil 
saw  in  respect  to  the  machine  several 
months  after  the  accident  is  admissi- 
ble where  the  machine  was  in  the  same 
place,   apparently   set  up    in   the   same 


way,  and  being  operated  for  the  same 
purpose.  Boyd  v.  Taylor  (1911)  207 
Mass.  335,  93  N.  E.  589. 

It  is  not  error  to  admit  evidence  of 
the  condition  of  a  hand  car  after  the 
accident,  where  there  was  much  evi- 
dence that  it  had  been  practically  in 
the  same  position  for  a  long  time  be- 
fore and  after  the  accident.  Landers 
V.  Quincy,  0.  &  K.  C.  R.  Co.  (1911) 
156  Mo.  App.  580,  137  S.  W.  605. 

Evidence  as  to  the  condition  of  the 
machinery  as  to  oiling  one  and  one-half 
hours  after  the  accident  is  admissible 
in  an  action  for  the  death  of  a  servant 
who  had  been  sent  to  oil  the  machinery. 
McCarley  v.  Glenn-Loiory  Mfg.  Co. 
(1906)  75  S.  C.  390,  56  S.  E.  1. 

Evidence  of  the  condition  of  a  mine 
three  weeks  after  an  explosion  is  ad- 
missible where  the  witness  was  the  first 
to  enter  the  mine  and  conditions  re- 
mained unchanged.  Mrozevich  v.  West- 
ern Steel  Corp.  (1911)  61  Wash.  668, 
112  Pac.   925. 

It  may  be  mentioned  in  the  present 
connection  that  evidence  of  the  con- 
dition of  machinery  shortly  after  the 
term  of  a  lease  has  begun  to  run  has 
been  held  competent  to  show  its  con- 
dition at  the  commencement  of  the 
term.  McCulloch  v.  Dobson  (1892)  133 
N.  Y.  114,  30  N.  E.  641. 

Evidence  of  measurements  taken 
after  the  accident  is  admissible  when 
the  conditions  are  unchanged.  Culver 
V.  South  Ha/ven  £  E.  R.  Co.  (1906)  144 
Mich.  254,  107  N.  W.  908,  109  N.  W. 
256. 

But  testimony  that  from  ten  to 
thirty  minutes  after  the  accident,  a 
switch  light  was  out,  does  not  contra- 
dict evidence  that  it  was  burning  at 
the  time  of  the  accident.  Louisville  & 
N.  R.  Co.  V.  Mounce  (1903)  24  Ky.  L. 
Rep.  1378,  71  S.  W.  518. 

3  As,  where  an  elevator  fell  30  feet, 
and  some  parts  of  the  machinery  were 
subsequently  found  to  be  out  of  place 
and  loosened.  Robinson  v.  Charles 
Wright  &  Co.  (1892)  94  Mich.  283,  55 
N.  W.  538. 
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that,  even  if  the  defect  did  actually  exist  at  the  time  of  the  accident, 
the  defendant  was  not  negligent* 

1589.  [822]  Condition  of  the  given  instrumentality  both  before  and 
after  the  accident. — Evidence  that  the  machine  which  caused  the  acci- 
dent was  in  good  condition  at  the  time  of  the  trial,  and  at  other  times 
•shortly  before  and  after  the  accident,  and  that  it  worked  properly  be- 
fore and  after  the  accident,  is  admissible  as  having  a  tendency  to  show 
its  condition  and  how  it  worked  at  the  time  of  the  accident.^  Such 
evidence  may  even  be  conclusive  in  the  master's  favor.^ 

[Evidence  of  the  same  defective  conditions  of  the  instrumentalities 
before  and  after  the  accident  is  admissible  to  show  the  condition  at 
the  time  of  the  accident.*] 

1590.  [823]  Condition  of  parts  of  the  plant  other  than  that  which 
caused  the  injury.—  a.  Generally. — The  supreme  court  of  Minnesota 
has  laid  down  the  doctrine  that  evidence  of  the  existence  of  defective 


4  Opinions  as  to  the  existence  of  a 
defect,  and  tlie  negligence  of  tlie  mas- 
ter in  failing  to  discover  it,  are  of  no 
weight  where  it  is  apparent  that  they 
are  based  on  an  examination  after  the 
accident  and  the  defect  is  of  such  a 
nature  that  none  of  the  usual  tests 
would  have  revealed  it.  Indianapolis, 
B.  &  W.  R.  Go.  V.  Toy  (1879)  91  111. 
474,  33  Am.  Eep.  57. 

Where  a  servant's  eye  was  struck  by 
a  fragment  which  flew  from  a  cold- 
chisel  used  by  him  in  cutting  steel  rails, 
and  the  chisel  was  shown  to  have  been 
made  by  a  reputable  foundry,  and  to 
have  been  inspected  and  pronounced 
sound  by  defendant's  inspector,  and  also 
considered  sound  by  plaintiff,  himself, 
— a  man  of  many  years'  experience  with 
such  tools, — ^the  evidence  of  experts  who 
examined  it  after  the  accident,  that  it 
was  defective,  was  held  inadmissible. 
Kent  v.  Yazoo  &  M.  Valley  R.  Co. 
(1899)  77  Miss.  494,  78  Am.  St.  Rep. 
534,  27  So.  620. 

iTremblay  v.  Harnden  (1894)  162 
Mass.  383,  38  N.  E.  972;  Pana  Coal 
€o.  V.  Becker   (1906)    130  111.  App.  40. 

When  evidence  of  the  condition  of  the 
instrumentality  in  question  before  and 
after  the  accident  is  first  offered,  the 
trial  judge  may,  without  an  abuse  of 
discretion,  reject  it,  unless  the  plain- 
tiff also  offers  to  show  that  the  con- 
dition was  practically  the  same  at  the 
time  of  the  accident.  If  the  testimony 
subsequently  takes  such  a  course  that 


the  evidence  ought  to  be  admitted  if 
offered,  it  is  for  the  plaintiff  to  renew 
the  ofl'er.  If  he  omits  to  do  so,  he  has 
no  ground  upon  which  to  predicate 
prejudicial  error  as  regards  the  original 
rejection.  Powers  v.  Boston  &  M.  R. 
Co.  (1900)  175  Mass.  466,  56  N.  E. 
710. 

8  Thus,  it  has  been  held  that  where  a 
mangle  is  shown  to  have  run  steadily 
both  before  and  after  an  accident,  and 
its  construction  is  such  as  would  have 
prevented  it  from  running  unsteadily,  a 
jury  is  not  warranted  in  finding  that  it 
was  running  unsteadily  at  the  time  of 
the  accident,  and  that  this  unsteadi- 
ness was  the  cause  of  the  injury  re- 
ceived. Testimony  to  the  contrary  by 
the  servant  himself  was  characterized 
as  being  either  intentionally  or  unin- 
tentionally false.  Groth  v.  Thomann 
(1901)  110  Wis.  488,  86  N.  W.  178. 
See  also  Edwards  v.  Lam  (1909)  132 
Ky.  42,  119  S.  W.  175. 

3  Brunger  v.  Pioneer  Roll  Paper  Co. 
(1907)  6  Cal.  App.  691,  92  Pac.  1043. 

In  an  action  for  damages  caused  by 
alleged  defects  in  defendant's  machin- 
ery, evidence  of  the  same  defective  con- 
dition immediately  before  and  after  the 
accident  complained  of  is  admissible  for 
the  purpose  of  proving  the  condition 
of  the  machinery,  and,  as  to  its  prior 
condition,  for  the  additional  purpose  of 
showing  knowledge  on  the  part  of  the 
defendant.  Union  P.  R.  Co.  v.  Edmond- 
son  (1906)  77  Neb.  682,  110  N.  W.  650. 
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conditions  at  a  place  on  the  employer's  premises  other  than  that  at 
which  the  injury  was  received  is  not  admissible  for  the  purpose  of  es- 
tablishing the  existence  of  similar  conditions  at  the  place  where  the 
accident  occurred,  unless  testimony  is  also  introduced  which  tends  to 
show  that  the  former  conditions  were  the  result  of  a  cause  which  was 
presumptively  operative  at  the  place  of  the  casualty  also,  or  unless  the 
other  defects  may  themselves  have  been  the  cause  of  the  defect  which 
produced  the  injury.^  This  doctrine  would  seem  to  be  the  only  logi- 
cal one;  but  it  is  not  easy  to  reconcile  on  such  a  basis  the  cases  in 
which  such  evidence  has  been  declared  either  admissible  or  inadmis- 
sible.'' 

The  fact  that  several  appliances  belonging  to  the  same  lot  as  that 

1  Morse  v.  Minneapolis  &  8t.  L.  R.  Co.    R.  Co.   (1901)    115  Iowa,  80,  86  N.  W. 
(1883)    30   Minn.   465,    16  N.   W.   358,    33. 

where     the     injury     was    caused   by    a  The  admission  of  evidence  in  an  ac- 

broken  rail  and   an    imperfect    switch,  tion   by   an   employee   against   his   em- 

and  it  was  held  error  to  admit  evidence  ployer   for    injuries    sustained    by    the 

of  other  defects  at  other  places  on  the  falling   of   a  metal   "mandrel,"   alleged 

road,  there  being  nothing  to  show  ttiat  to  have  been  caused  by  negligently  per- 

they  had  any   connection  with  the  ae-  mitting  a  clamp   device   which  held   it 

cident.  in  place  to  become  out  of  order,   that 

2  (a)  Evidence  not  admissible. —  several  other  mandrels  similarly  placed 
Testimony  as  to  the  condition  of  the  had  fallen  on  previous  occasions,  is  re- 
track  at  places  other  than  that  of  the  versible  error,  where  such  falls  were  oc- 
accident  was  held  incompetent  in  casioned  by  causes  not  affecting  the  at- 
Grand  Rapids  &  I.  R.  Co^  v.  Huntley  taehment  whose  defect  caused  the  fall 
(1878)  38  Mich.  540,  31  Am.  Rep.  321;  in  question.  Oaar,  8.  d  Co.  v.  Wilson- 
Louisville  &  N.  R.  Co.  v.  Fox  (1875)  11  (1898)  21  Ind.  App.  91,  51  N.  E.  502. 
Bush,  495.  In   an   action   by   a   stranger   it  was 

In  an  action  against  a  lumber  com-  held   that  the   condition    of     telegraph 

pany  for  an  injury  alleged  to  have  been  poles  40  or  60  rods  away    from    those 

partly  caused  by  the  roughness  of  the  which    fell    was     inadmissible,     where 

roadbed  on  which  its  trains  were  oper-  there  was  no  evidence  to  show  that  the 

ated,  it  was  held  proper  for  the  plain-  former  were  of  the  same  kind  as  the 

tiff  to  prove  on  his  own  behalf  that  any  latter,   put  up   at  the   same  time,   and 

part   of   the   road   on  which   the   train  equally  exposed  to  decay.     Western   V. 

had  run  on  the  trip    in    question    was  Teleg.  Co.  v.  Levi  (1874)  47  Ind.  552. 
rough  and  uneven,  but  evidence  going  to       In  an   action  for  injuries  caused  by 

show  the  general  condition  of  the  road  defective  hand  holds  on  an  engine,  evi- 

in  other  respects  in  other  localities  was  dence  as  to  the  condition  of  the  hand 

held   not    admissible.      Haley   v.   Jump  holds  on   the  other  side  •  of  the  engine 

River  Lumber  Co.    (1892)    81  Wis.  412,  is  inadmissible.     Louisville  dc  W.  R.  Co. 

51  N.  W.  321,  956.    The  court,  however,  v.  Bargainier   (1910)    168  Ala.  567,  53 

thought   that   such   evidence   might   be  So.  138. 

competent    to    some    extent    on    cross-        Where  the  negligence  charged  was  the 

examination.  manner  of  piling  a  rick  of  iron  so  that 

Evidence  as  to  the  unblocked  condi-  it   fell,   comparisons   with    other    ricks- 

tion  of  the  frogs  in  yards    on    defend-  which   did   not   fall     cannot    be    made, 

ant's  road  other  than  that  in  which  the  Avery  v.  Nordyke  &  M.  Co.   (1904)    34 

accident  in  suit  occurred  is  not  admis-  Ind.    App.    541,   70   N.   E.   888;    appeal 

sible   for   the   purpose   of   charging  the  dismissed   in    (1905)    164  Ind.   186,   73 

plaintiff  with  constructive  knowledge  of  N.  E.  119. 

the  condition  of  the  frogs  which  caused       Where  the  alleged  negligence  consist- 

his  injury.     Trott  v.  Chicago,  R.  I.  (&  P.  ed  in  the  maintenance    of    a    machine 
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to  which  the  one  which  caused  the  accident  helonged  were  defective  is 
sometimes  admissible  as  evidence  tending  to  show  that  a  certain  spe- 

which    started    automatically,    evidence  same  purpose  and  in  the  same  way,  as 

that  another  machine  had  started  auto-  the  one  in  question,  broke  a  short  time 

matically    is    not    admissible,   where    it  before,  in  connection  with  evidence  that 

does    not   appear   that    the     conditions  both    pulleys    were    driven    by    a    tight 

were   the   same.     Fountaine   v.   Wamp-  belt,  and  that  the  tightness  of  the  belt 

anoag  Mills    (1905)    189  Mass.  498,  75  and  the  danger  of  its  breaking  the  pul- 

N.  E.  738.  ley  were  called  to  the  employer's  atten- 

In  an  action  based  on  the  negligence  tion.  Shute  v.  Exeter  Mfg.  Go.  (1898) 
of  the  master  in  furnishing  tools  too  69  N.  H.  210,  40  Atl.  391. 
liigMy  tempered,  evidence  of  the  con-  Where  the'  timbers  supporting  the 
dition  of  other  tools  is  inadmissible,  roof  of  a  drift  in  a  mine  gave  way,  evi- 
where  they  had  been  separately  treated  dence  showing  the  construction  of  other 
and  tested.  Ooransson  v.  Riter-Conley  parts  of  the  roof  adjacent  to  the  place 
Mfg.  Go.  (1905)  186  Mo.  300,  85  S.  W.  of  the  accident,  so  far  as  such  other 
338.  parts  can  be  shown  to  have  been  con- 
Evidence  that  another  wall  of  de-  structed  in  a  similar  manner,  is  prop- 
fendant's  building  was  defective  is  not  erly  admitted  on  the  issue  whether  the 
admissible  to  prove  the  faulty  con-  timbers  which  fell  were  or  were  not  neg- 
struction  of  the  wall  which  fell  and  in-  ligently  placed  on  the  roof.  Sampson 
jured  plaintiff.  Kupfersmith  v.  Isaac  Mim.  <£  Mill  Co.  v.  Schaad  (1890)  15 
A.  Hooper  £  Son  (1907)  122  App.  Div.  Colo.  197,  25  Pac.  89,  17  Mor.  Min.  Eep. 
31,  106  N.  Y.  Supp.  797.  362. 

In  an  action  for  the  death  of  a  lamp  Where  it  is  alleged  that  a  locomotive 

trimmer,   caused  by  the  defective  hood  boiler,  including  the  flues,  was  in  a  gen- 

of  a  lamp,   evidence  of  other  defective  erally  wornout  condition,  and  that  be- 

hoods      is      inadmissible.      Gardner    v.  cause  of  such  condition  as  to  the  shell 

Schenectady  R.   Go.    (1908)     128    App.  the  boiler  exploded,  evidence  of  the  con- 

Div.  12,  112  N.  Y.  Supp.  369.  dition  of  the  flues,  as  well  as  other  parts 

In   an  action  for   injuries   caused  by  of  the  inside  structure  of  the  boiler,  is 

the   breaking   of   a   rail   in   defendant's  admissible  as   bearing  on  the   question 

railroad,    evidence   of   the   condition   of  whether  the  defendant  knew  or  ought  to 

the  road  at  other  places  is  inadmissible,  have  known  of  the  existence  of  defects 

Briggs  v.   East   Broad   Top  R.   &   Coal  in  the  shell.     Baxter  v.   Chicago  &   N. 

Co.  (1903)  206  Pa.  564,  56  Atl.  36.  W.  R.  Co.   (1899)   104  Wis.  307,  80  N. 

(b)   Evidence  admissible. — In   a  case  W.  644. 

where  a  defective  track  was  alleged  to  In  a  case  where  injury  was  received 

have    wrecked   a    train,    evidence    tend-  by  an  employee  owing  to  a  defect  in  a 

ing  to  show  the  condition  of  the  road-  dock   on  which   he  was   working,   it   is 

bed  just  prior  to  and  contemporaneous-  competent   to  introduce  evidence   show- 

ly   with    the    accident,    at   places   other  ing  that  the  dock  was  defective  by  rea- 

than   that  where   the    wreck    occurred,  son  of  holes  at  many  other  places  be- 

was  held  admissible.     Taylor,  B.  &  H.  sides    that    at   which    the   accident   oc- 

R.  Go.  V.  Taylor  (1890)  79  Tex.  104,  23  curred.    Propsom  v.  Leatham  (1891)  80 

Am.  St.  Rep.  316,  14  S.  W.  918.  Wis.  608,  50  N.  W.  586. 

Evidence  that  other  telltales  than  the  Evidence  that  telegraph  poles  and 
ones  causing  the  accident  had  become  wires  had  been  down  at  other  places  and 
knotted  shortly  before  is  admissible  times  within  a  few  miles  of  the  scene  of 
upon  the  question  of  the  defendant's  an  accident  is  competent,  but  not  con- 
knowledge  of  the  defect.  McGarrity  v.  elusive,  on  the  question  of  an  employ- 
NeiP  York,  N.  H.  &  H.  R.  Go.  (1903)  er's  negligence  in  maintaining  an  un- 
25  K.  I.  269,  55  Atl.  718.  safe    line.      Randall    v.    Northwestern 

It  is   competent,  for  the  purpose   of  Teleg.  Co.   (1882)   54  Wis.  142,  41  Am. 

charging   an   employer   with   negligence  Eep.  17,  11  N.  W.  419. 

in  the  use  of  a  pulley  which  broke  and  In  an  action  where  it  was  alleged  that 

injured  an  employee,  to  show  that  an-  a  machine  was   out  of   alignment,   evi- 

other  pulley  of  the  same  form  of  con-  dence  that  similar  machines  on  the  same 

struction  and  material,  and  used  for  the  floor  were  also   out   of  alignment  was 
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cific  defect  of  manufacture  runs  through  the  entire  lot.  Whether  the 
defect  is  of  such  a  character  as  to  warrant  the  reception  of  such  evi- 
dence depends  upon  circumstances.' 

b.  Nonoccurrence  of  accidents. — In  two  cases  it  has  been  held  that 
a  master  cannot  be  held  liable  on  the  ground  of  having  furnished  an 
vmsafe  appliance,  where  similar  appliances  have  for  a  long  time  been 
put  to  the  same  use  without  the  occurrence  of  any  accidents.*  In  this 
instance  the  propriety  of  treating  such  a  fact  as  a  basis  for  a  conclu- 
sion of  law  would  seem  to  be  as  questionable  as  it  is  where  similar 
•evidence  is  proffered  with  regard  to  the  instrumentality  which  caused 
the  injury. 

c.  Occurrence  of  accidents. — Evidence  that  accidents  similar  to 
that  which  caused  the  injury  had  occurred  in  the  use  of  parts  of  the 
plant  which  were  of  the  same  kind  as  the  one  in  question  is  admissi- 


held  admissible  where  there  was  some 
•evidence  of  the  existence  of  a  general 
cause  which  would  affect  the  alignment 
of  all  the  machines.  Standard  Cotton 
Mills  V.  Cheatham  (1906)  125  Ga.  649, 
54  S.  E.  650. 

Evidence  that  other  cars  in  all  re- 
spects similar  to  the  one  that  caused  the 
injury,  and  which  had  been  subjected 
to  practically  the  same  usage,  were  de- 
fective, is  admissible.  Cincinnati,  N. 
O.  d  T.  P.  R.  Co.  V.  Ashcraft  (1909)  — 
Ky.  — ,  116  S.  W.  295. 

In  an  action  for  injuries  due  to  the 
inhaling  of  noxious  vapor  which  escaped 
because  a  rubber  gasket  blew  out  from 
a  joint  in  a  pipe,  evidence  that  other 
gaskets  of  the  same  kind,  and  put  in 
other  joints  at  the  same  time,  had  been 
replaced,  is  admissible.  Kaes^s  v. 
Tivoli  Brewing  Go.  (1907)  149  Mich. 
371,  111  N.  W.  106. 

Evidence  of  the  condition  of  other 
mauls  furnished  by  the  master  and  simi- 
lar to  the  one  which  caused  the  injury 
is  admissible.  FratUcUn  v.  Missouri,  K. 
&  T.  R.  Co.  (1903)  97  Mo.  App.  473,  71 
S.  W.  540. 

In  an  action  for  injuries  caused  by 
the  fall  of  a  portion  of  a  roof,  evidence 
•of  the  condition  of  other  portions  of  the 
roof  is  admissible.  Lamb  v.  Philadel- 
phia d  R.  R.  Co.  (1907)  217  Pa.  564, 
66  Atl.  762. 

Evidence  of  other  heavy  rains  in  the 
locality  of  the  accident  is  admissible 
to  show  that  the  washout  which  caused 
the    accident    which    resulted    from    a 


heavy  rain  might  have  been  anticipated. 
Gulf,  G.  &  8.  F.  B.  Go.  v.  Boyoe  (1905) 
39  Tex.  Civ.  App.  195,  87  S.  W.  395. 

In  an  action  by  a  brakeman  for  in- 
juries caused  by  a  derailment  due  to  a 
defective  condition  of  the  track,  evi- 
dence as  to  the  condition  of  the  track 
all  along  that  section  of  the  road  at  and 
in  the  vicinity  of  the  wreck  is  admissi- 
ble. SoM  Antonio  &  A.  P.  R.  Co.  v. 
Spencer  (1909)  55  Tex.  Civ.  App.  456, 
119  S.  W.  716. 

Evidence  that  a  similar  embankment 
to  the  one  which  fell  and  injured  the 
plaintiff  had  fallen  a  few  days  prior  to 
the  accident,  to  the  knowledge  of  de- 
fendant's foreman,  is  competent.  St. 
Louis  Southixstern  R.  Go.  v.  Marshall 
(1909)  —  Tex.  Civ.  App.  — ,  120  S.  W. 
512. 

Sin  Doyle  v.  White  (1896)  9  App. 
Div.  521,  41  N.  Y.  Supp.  628,  the  court, 
while  recognizing  that  there  are  cases 
in  which  such  evidence  is  admissible, 
rejected  the  testimony  offered,  as  it  re- 
lated only  to  a  single  appliance, — an 
eye-bolt  of  the  same  pattern  as  that 
which  broke, — and  the  defect  proved 
was  merely  bad  welding. 

4  La  Pierre  v.  Chicago  &  G.  T.  R.  Co. 
(1894)  99  Mich.  212,  58  N.  W.  60;  Eart 
&  C.  Mfg.  Co.  V.  Tima  (1899)  85  111. 
App.  310.  In  the  latter  case  the  mas- 
ter was  absolved,  although  experts  had 
testified  that  the  appliance  was  con- 
structed unscientifically,  and  was  too 
weak  for  the  purpose  for  which  it  was 
used. 
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ble  where  those  accidents  were  due  to  circumstances  which  may  have 
been  operative  at  the  time  when  the  injury  was  received.* 

1591.  [824]  Alterations  in  the  plant  or  system  after  the  accident; 
evidential  import  of. — Evidence  which  shows  that,  after  the  accident 
in  suit,  the  plant  or  the  system  of  the  employer  was  altered  and  im- 
proved in  such  a  manner  as  to  eliminate  the  particular  risk  which 
caused  the  injury,  is  undoubtedly  competent  to  show  that  defective 
•conditions  existed  at  the  time  of  the  accident.^  But,  according  to  the 
great  weight  of  authority,  such  evidence  is  not  admissible  for  the  pur- 
pose of  establishing  negligence  on  the  employer's  part  in  respect  to  the 
existence  of  the  conditions  which  created  that  risk.^ 

6  Cavanagh -v.  O'Neill  (1898)  27  App.  western   R.   Co.   v.   Arnold    (1905)    39 

Div.  48,  50  N.  Y.  Supp.  207  (other  dress  Tex.  Civ.  App.  161,  87  S.  W.  173. 

forms   had   fallen   under    circumstances  The    admission    of    testimony    in    an 

similar  to  those  which  prevailed  when  action  to  recover  damages  for  the  death 

the  servant  was  injured  by  the  one  in  of   a  railroad  brakeman,   alleged  to  be 

question)  ;     Wabasii    Screen    Door    Co.  the  result  of  a  collision  with  an  over- 

V.  Black    (1903)    61   C.  C.  A.  639,  126  hanging    waterspout,    that    such    spout 

Fed.   721    (other  pulleys  had  similarly  was  so  reconstructed  after  the  accident 

burst);   Davis  v.  Kornman    (1904)    141  as  to  be  farther  removed  from  passing 

Ala.    479,    37    So.    789     (other    similar  trains,  is  not  error,  where  the  jury  are 

belts  had  broken).  told   that    such    change    had   no   other 

1  Norris  v.  Atlas  S.  8.  Co.  ( 1889 )  37  bearing  upon  the  issues  involved  than 

Fed.   426;    Fitter  v.   Iowa  Teleph.  Go.  to  test  the  correctness  of  the  measure- 

(1906)    129  Iowa,   610,   106  N.  W.   7;  ments   oflFered  in  evidence  by  the  rail- 

St.   Louis   &   8.   F.   R.   Co.   v.   Weaver  road  company  to  show  that  the  water- 

(1886)   35  Kan.  412,  57  Am.  Hep.  176,  spout    did    not    constitute    danger    to 

11  Pac.  408 ;  Atohison,  T.  &  8.  F.  B.  Co.  brakeman  on  passing  trains.     Choctaw, 

V.  MoKee   (1887)   37  Kan.  592,  15  Pac.  0.  &  C.  R.  Co.  v.  McDade   (1903)    191 

484;  Barter  v.  AtcMson,  T.  &  8.  F.  iJ,  U.  S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Kep. 

Co.   (1895)    55  Kan.  250,  38  Pac.  778;  24. 

8ilva  V.  Davis  (1906)   191  Mass.  47,  77  Evidence   that  a  trolley   pole  whifth 

N.  E.  525 ;  Moon  v.  Pere  Marquette  R.  struck  and  killed  a  conductor  was  moved 

Co.    (1906)    143  Mich.   125,  106  N.  W.  farther  back  from  the  track  after  the 

715,    rehearing    denied   in    (1906)    143  accident,  although  incompetent  to  show 

Mich.  136,  108  N.  W.  78;   Shohoney  v.  an  imj)lied  admission  of  negligence,  is 

QtUncy,  0.  &  E.  0.  R.  Co.   (1909)   223  admissible  to  show  the  location  of  the 

Mo    649,    122   S.   W.    1025;    Overby  v.  pole  at  the  time  of  the  accident,  when 

Mears  Min.   Co.    (1910)    144  Mo.  App.  it  was  moved  before  measurements  were 

363,    128    S.   W.    813;    Russell  v.   New  taken     Kath  y.  East  St  Louis  djuiur- 

York  0.  &  B.  R.  R.  Co.   (1904)  96  App.  .'"r  a  fNS  /  IIO9'  sf  N    E    533' 

Div.  151,  89  N.  Y^Supp^429;  K,e..  v.  ^ivli'e^f-'thatties'remove^d  from  the 

Concord  Lwmber  Co    (1901)    129  N.  C.  substructure  of  a  coal  bin,   defects   in 

252,  39  S.  E.  960;  Morancy  v.  Hermessey  ^^^^^^  ^g^e  alleged  to  have  caused  plain- 

(1902)    24    R.    I.    205,    52    Atl.    1021;  tiff's  injuries,  were  decayed,  is  admissi- 

McGarr  v.  National  &  P.  Worsted  Mills  j,le,  although  such  evidence  also  shows 

(1902)   24  R.  I.  447,  60  L.R.A.  122,  96  that     subsequent    repairs    were    being 

Am.  St.  Rep.  749,  53  Atl.  320;  Worthy  made.    Dyas  v.  Southern  P.  Co.  (1903) 

V.  JonesviUe  Oil  Mill    (1907)    77  S.  C.  140  Cal.  296,  73  Pac.  972. 

€9,  11  L.R.A.(N.S.)    690,  57  S.  E.  634,  2  The   reasons    of    the    doctrine   thus 

12'  Ann.   Cas.   688;   Plunkett  v.   Clear-  adopted   are   clearly   explained   by   the 

water  Bleaohery  &  Mfg.  Co.   (1908)   80  court  in  Morse  v.  Minneapolis  &  8t.  L. 

S.  C.  310,  61  S.  B.  431;  St.  Louis  South-  R.  Co.   (1883)    30  Minn.  468,  16  N.  W. 
M.  &  S.  Vol.  IV.— 303. 
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[CHAP.  Lxvm.. 


Wliere  it  is  a  question  of  the  propriety  of  a  temporary  expedient, 
adopted  for  preventing  an  accident,  after  the  discovery  of  certain/ 


358,  where  the  court,  after  referring  to 
the  decisions  cited  in  the  last  note,  pro- 
ceeded thus:  "If  competent,  such  evi- 
dence is  only  so  as  an  admission  of  the 
previous  unsafe  condition  of  the  thing 
repaired  or  removed,  and,  to  render  it 
admissible  as  such,  the  act  must  have 
been  done  so  soon  after  the  accident  and 
under  such  circumstances  as  to  indicate 
that  it  vras  suggested  by  the  accident, 
and  was  done  to  remedy  the  defect 
which  caused  it.  All  courts  who  admit 
the  evidence  at  all  so  hold.  In  the 
present  case  the  change  in  this  switch 
was  made  over  a  year  after  the  accident, 
and  after  it  had  been  removed  to  an- 
other place.  Under  such  circumstances 
the  repairs  were,  presumptively,  merely 
an  ordinary  betterment.  Under  such  a 
state  of  facts  such  evidence  would  not 
be  admissible  under  any  rule,  and  its  ad- 
mission was  therefore  error.  But,  on 
mature  reflection,  we  have  concluded 
that  evidence  of  this  kind  ought  not  to 
be  admitted  under  any  circumstances, 
and  that  the  rule  heretofore  adopted  by 
this  court  is  on  principle  wrong;  not 
for  the  reason  given  by  some  courts, 
that  the  acts  of  the  employees  in  mak- 
ing such  repairs  are  not  admissible 
against  their  principals,  but  upon  the 
broader  ground  that  such  acts  afford  no 
legitimate  basis  for  construing  such  an 
act  as  an  admission  of  previous  neglect 
of  duty.  A  person  may  have  exercised 
all  the  care  which  the  law  required,  and 
yet,  in  the  light  of  his  new  experience, 
after  an  unexpected  accident  has  oc- 
curred, and  as  a  measure  of  extreme 
caution,  he  may  adopt  additional  safe- 
guards. The  more  careful  a  person  is, 
the  more  regard  he  has  for  the  lives  of 
others,  the  more  likely  he  would  be  to 
do  so ;  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to 
have  such  acts  construed  as  an  admis- 
sion of  prior  negligence.  We  think  such 
a  rule  puts  an  unfair  interpretation  up- 
on human  conduct,  and  virtually  holds 
out  an  inducement  for  continued  negli- 
gence." 

This  statement  of  principles  is  adopt- 
ed as  correct  in  Columbia  &  P.  S.  R.  Co. 
V.  Eaiothorne  (1892)  144  U.  S.  202,  36 
L.  ed.  405,  12  Sup.  Ct.  Rep.  591. 

To  the  same  effect  is  the  following 
passage  in  the  judgment  of  the  court  in 


Motey  V.  Pickle  Marble  &  Granite  Co.. 
(1896)   20  C.  C.  A.  366,  36  U.  S.  App.. 
682,  74  Fed.  155.     "Evidence  that  after 
the  accident  the  master  repaired  his  ma- 
chinery, or  adopted  a  different  method 
of  conducting  his  business,  is  inadmissi- 
ble to  prove  his  negligence  at  the  time- 
of  the  accident,  because  a  rule  that  such- 
evidence  is  competent  would  impose   a . 
penalty   upon   the    master    for   making 
such  repairs  and  changes,  would  consti- 
tute them  a  confession  on  his  part  of  a. 
prior  wrong,  and  would  thus  deter  him. 
from  improving  his  machinery  and  his- 
methods.     Such   evidence   is  also   inad- 
missible  because   it   has   no   legitimate- 
tendency  to  prove  that  the  machinery 
and  methods  were  not  reasonably  safe 
and  suitable  for  use  in  the  conduct  of 
the  business   at  the  time  of  the  acci- 
dent." 

The  doctrine  thus  laid  down  has  also- 
been  approved  in   the  following  cases: 
Hart  V.  Lancashire  &  Y.  R.  Co.   (1869) 
21  L.  T.  N.  S.  261;  Rudd  v.  Bell  (1887) 
13  Ont.  Rep.  47,  p.  55,  citing  Wyman  v.. 
The  Duart  Castle   (1899)   6  Can.  Exch. 
387;    Trainer  v.   Riordan  Paper   Mills- 
Co.     (1908)     9    Quebec    Pr.    Rep.    267; 
Davis  v.  Langdon  (1911)  11  New  Souti 
Wales  St.  Rep.  149;   'Morris  v.  Atlas  8.. 
8.   Co.    (1889)    37   Fed.   426;   Atchison,. 
T.  &  8.  F.  Co.  v.  Parker  (1893)  5  C.  C. 
A.  220,  12  U.  S.  App.  132,  55  Fed.  595; 
Camp  Bird  v.  Larson   (1907)    81  C.  C. . 
A.  412,  152  Fed.  160,  11  Ann.  Gas.  500; 
Lake  v.  8henango  Furnace  Co.    (1908) 
88  C.  C.  A.  69,  160  Fed.  887;  Davis  v.. 
Komman    (1904)    141  Ala.  479,  37  So. 
789;    Going  v.  Alabama  Steel  d   Wire- 
Co.    (1904)    141  Ala.  537,  37   So.   784; 
Alabama  Gonsol.  Coal  &  I.  Co.  v.  Healdl 
(1908)    154  Ala.  580,  45   So.   686;    St. 
Louis  Southwestern  R.   Co.  v.  Plumlee 
(1906)  78  Ark.  147,  95  S.  W.  442;  Bod- 
caw  Lu-mber  Co.  v.  Ford  ( 1907 )  82  Ark. 
555,  102  S.  W.  896;  Helling  v.  Sohindler- 
(1904)   145  Oal.  303,  78  Pac.  710;  Colo- 
rado Electric  Co.  v.  Lubbers   (1888)    11 
Colo.  505,  7  Am.  St.  Rep.  255,  19  Pac. 
479;    Morris   v.    Winchester    Repeating' 
Arms  Co.   (1901)   73  Conn.  680,  49  Atl. 
180;  Weber  Wagon  Co.  v.  Eehl   (1891) 
40    111.    App.    585;    Bohn    v.    Standard 
Laundry  Co.   (1909)   148  111.  App.  494; 
Chicago  &  E.  R.  Co.  v.  Lee    (1897)    17 
Ind.  App.  215,  46  N.  E.  543;  St.  Louisa 
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dangerous  conditions,  evidence  of  what  was  done  after  those  condi- 
tions had  caused  an  injury  is  admissible  for  the  purpose  of  show- 
ing what  could  have  been  done  to  prevent  the  casualty.' 

&  8.  F.  R.  Go.  V.  Weaver  (1886)  35  W.  Va.  288,  61  S.  E.  156;  Hairston  v. 
Kan.  412,  57  Am.  Rep.  176,  11  Pae.  408;  United  States  Coal  &  Coke  Go.  (1909) 
Cherokee  &  P.  Goal  &  Min.  Co.  v.  Brit-  66  W.  Va.  324,  66  S.  E.  473;  Kreider 
ton  (1896)  3  Kan.  App.  292,  45  Pac.  v.  Wisconsin  River  Paper  &  Pulp  Co. 
100;  Missouri,  K.  &  T.  R.  Go.  v.  Yowng  (1901)  110  Wis.  645,  86  N.  W.  662; 
(1896)  4  Kan.  App.  219,  45  Pac.  963;  hind  v.  Uniform  Stave  &  Package  Go. 
Barter  v.  Atchison,  T.  &  8.  F.  F.  Go.  (1909)  140  Wis.  183,  120  N.  W.  839. 
(1895)  55  Kan.  250,  38  Pac.  778;  Louis-  The  making  of  changes  may  show 
ville  d  ISf.  R.  Go.  v.  Stewart  (1909)  131  rather  a,  desire  to  remedy  defects  as 
Ky.  665,  115  S.  W.  775;  Stewart  v.  Ear-  they  become  apparent,  than  that  the  de- 
man.  (1908)  108  Md.  446,  20  L.R.A.  facts  had  before  been  apparent.  Ra- 
(N.S.)  228,  70  Atl.  333;  Downey  v.  gotte  v.  Canadian  P.  R.  Go.  (1889)  5 
Sawyer  (1892)  157  Mass.  418,  32  N.  E.  Manitoba  L.  Rep.  365. 
654;  Dacey  v.  New  York,  N.  H.  &  H.  The  Minnesota  case  cited  at  the  be- 
R.  Go.  ( 1897 )  168  Mass.  479,  47  N.  E.  ginning  of  this  note  overrules  the  three 
418 ;  Hipsley  v.  Kansas  City,  St.  J.  &  C.  following  decisions :  O'Leary  v.  Mankato 

B.  R.  Co.  (1885)  88  Mo.  348;  Alcorn  (1874)  21  Minn.  65;  Phelps  v.  Mankato 
V.  Chicago  d  A.  R.  Co.  (1891)  108  Mo.  (1877)  23  Minn.  276;  Kelly  v.  Southern 
81,  18  S.  W.  188;  Friel  v.  Citizens'  R.  Minnesota  R.  Co.  (1881)  28  Minn.  98, 
Co.   (1893)   115  Mo.  503,  22  S.  W.  498;  9  N.  W.  588. 

O'Donnell  v.  Ba/um  (1889)   38  Mo.  App.  ^Willey  v.  Boston  Electric  Light  Co. 

245;   Bokanup  v.   Chicago   &  A.  R.   Co.  (1897)    168   Mass.   40,   37   L.R.A.    723, 

(1907)    123   Mo.   App.   270,   100   S.   W.  46  N.  E.  395,  where  a  wire  from  which 

689 ;  Landers  v.  Quincy,  0.  &  K.  G.  R.  the     insulating     substance     had     been 

Co.   (1908)   134  Mo.  App.  80,  114  S.  W.  burned   off   by    lightning   was    not   put 

543 ;  Loughlin  v.  Brassil  ( 1905 )   187  N.  into  a  safe  position  until  after  the  plain- 

Y.  128,  79  N.  E.  854;  Winters  v.  Naugh-  tiff   had    received   a   shock;    Fonder   v. 

ton    (1904)    91  App.  Div.  80,  86  N.  Y.  General  Constr.  Go.   (1911)   146  Wis.  1, 

Supp.  439  (negligent  servant  discharged  130  N.  W.  884;   Dow  Wire  Works   Co. 

day  following  accident)  ;  Wren  v.  Ken-  v.  Morgan  (1906)  29  Ky.  Law.  Rep.  854, 

nedy  Valve  Mfg.   Co.    (1907)    122  App.  96  S.  W.  530;   Martin  v.  Walker  &  W. 

Div.  289,   106  N.  Y.  Supp.  710;  Burns  Mfg.  Co.  (1907)   122  App.  Div.  280,  106 

V.  Grmc   (1907)   123  App.  Div.  251,  107  N.  Y.  Supp.  708;  La  Porte  Carriage  Co. 

N.    Y.    Supp.    944;    Schultz   v.    Barher  v.  Sullender  (1904)  — Ind.  App. — ,71 

Asphalt  Pav.  Co.   (1908)   127  App.  Div.  N.  E.  922  (guard  on  machinery)  ;  Erick- 

305,   111  N.   Y.  Supp.  281 ;   Delaney  v.  son  v.  E.  J.  McNeeley  &  Co.   ( 1906 )   41 

Hilton  (1883)  18  Jones  &  S.  341;  Myers  Wash.  509,  84  Pac.  3    (guard  placed  on 

V.   Concord  Lumber  Go.    (1901)    129  N.  saw   after    the   accident);    Thomson   v. 

C.  252,  39  S.  E.  960;  Aiken  v.  Rhodhiss  Issaquah  Shingle  Go.  (1906)  43  Wash. 
Mfg.  Co.  (1907)  146  N.  C.  324,  59  S.  253,  86  Pac.  588  (guard  subsequently 
E.  696;   Blevins  v.  Erwin  Cotton  Mills  placed  on  saw). 

Go.   (1909)  150  N.  C.  493,  64  S.  E.  428;  The  plaintiff  is  entitled  to  show  that 

Ferrari  v.  Beaver  Hill  Coal  Go.   (1909)  there  had  been  a  subsequent  change  in 

54  Or.  216,   102  Pac.   1016;   McOarr  v.  the    conditions    which    had    caused   the 

National  &  P.  Worsted  Mills  (1902)  24  accident  to   rebut  the   defendant's  evi- 

R.  I.  447,  60  L.R.A.  122,  96  Am.  St.  Rep.  dence  that  no  change  was  possible.  Gulf, 

749,  53  Atl.  320;   Worthy  v.  Jonesville  G.  £  S.  F.  R.  Co.  v.  Darby   (1902)   28 

Oil  Mill   (1907)   77  S.  C.  69,  11  L.R.A.  Tex.  Civ.  App.  413,  67  S.  W.  446. 

(N.S. )   690,  57  S.  E.  634,  12  Ann.  Cas.  "Where  the  master  insists  that  it  is 

688;    Dallas    Oil   d   Ref.   Ob.   v.   Carter  not  feasible  to  guard  dangerous  machin- 

(1911)  —  Tex.  Civ.  App.  — ,  134  S.  W.  ery  at  all,  it  is  held  admissible  to  show 

418;    Place    v.    Grand    Tnmk    R.    Go.  that  a  guard  was  provided  after  injury 

(1909)    82   Vt.   42,   71   Atl.   836;    Vir-  resulted  from  the  exposed  machinery." 

giMia  £  N.   C.   Wheel   Co.  v.   Chaikley  West  v.  Bayfield  Mill  Go.    (1910)    144 

(1900)  98  Va.  62,  34  S.  E.  976;  Lay  v.  Wis.  106,  —  L.R.A.(N.S.)  — ,  128  N.  W. 

Mk  Ridge  Coal  &  Coke  Co.   (1908)    64  992. 
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[chap,  lxviii. 


1592.  [825]  Habitual  course  of  conduct, — Evidence  that  an  em- 
ployee habitually  pursued  a  certain  course  of  action  or  behaved  in  a 
certain  way  is  not  admissible  for  the  purpose  of  showing  what  he  ac- 
tually did  at  the  time  of  the  accident.^ 

1593.  [826]  Employer's  insuring  himself  against  injuries  to  serv- 
ants.— The  fact  that  the  defendant  had  taken  out  a  policy  of  insur- 
ance which  secured  him  an  indemnity  for  such  compensation  as  he 
might  be  compelled  to  pay  to  injured  servants  is  not  competent  evi- 
dence in  an  action  by  one  of  those  servants.  The  fact  of  the  insurance 
may  possibly  tend  to  lessen  the  strength  of  his  motives  for  being  care- 
ful. But  the  question  is  not  how  much  or  how  little  motive  the  de- 
fendant had  for  being  careful,  but  whether  he  did  in  fact  exercise 
proper  care.^  But  the  admission  of  evidence  of  a  conversation  be- 
tween the  plaintiff  and  defendant,  in  which  reference  was  made  by 


1  Evidence  that  a  conductor  was  a 
careful  man,  and  had  long  been  in  the 
continuous  employ  of  a  railroad,  is  not 
relevant  upon  the  question  as  to  wheth- 
er he  complied  with  a  rule  that,  in  case 
of  a  train  stopping  between  stations,  he 
should  require  the  flagman  to  go  back 
a  certain  distance.  Frounfelker  v.  Del- 
avMre,  L.  &  W.  R.  Go.  (1900)  48  App. 
Biv.  206,  62  N.  Y.  Supp.  840. 

The  mere  fact  that  there  is  a  custom 
to  inspect  all  foreign  cars  will  not  jus- 
tify the  inference  that  any  particular 
car  was  inspected.  Eddy  v.  Prentice 
(1894)  8  Tex.  Civ.  App.  58,  27  S.  W. 
1063. 

On  the  ground  that  the  case  did  not 
fall  within  the  principle  that  evidence 
that  a  person  is  habitually  careless  is 
not  competent  to  establish  his  lack  of 
care  at  a  particular  time,  it  was  held 
that  where  plaintiff  and  another  were 
moving  a  locomotive  tender  by  means  of 
pinch  bars,  and,  on  plaintiff's  companion 
withdrawing  his  bar  from  under  a  wheel 
of  the  tender,  plaintiff  attempted  to  hold 
the  tender  by  means  of  his  bar,  but  it 
started  back  and  ran  over  him,  the 
plaintiff  might  show  the  general  condi- 
tion of  the  bars  kept  at  the  shop  at  that 
time,  he  having  been  ordered  to  select  a 
bar  from  among  a  number.  Gahow  v. 
Chicago,  B.  I.  £  P.  B.  Go.  (1901)  113 
Iowa,  226,  84  N.  W.  1056. 

1  Longhead  v.  Collingwood  Shiphuild- 
ing  Co.  (1908)  16  Ont.  L.  Eep.  64;  Har- 
vey V.  Dominion  Textile  Go.  (1907)  8 
Quebec  Pr.  Rep.  202 ;  Hyndman  v.  Ste- 
phens (1910)  19  Manitoba  L.  Eep.  187; 


Roclw  y.  Llexoellyn  Ironworlcs  Go.  ( 1903 ) 
140  Cal.  563,  74  Pac.  147 ;  Chielinsky  v. 
Hoopes  d  T.  Go.  (1894)  1  Marv.  (Del.) 
273,  40  Atl.  1127;  Steve  v.  Bonners 
Ferry  Go.  (1907)  13  Idaho,  384,  92  Pac. 
363;  McCarthy  v.  Spring  Valley  Goal 
Go.  (1908)  232  111.  473,  83  N.  E.  957; 
Yolkmann  v.  Brossman  (1906)  129  111. 
App.  182;  Ya6ker\.  Yeager  (1909)  151 
111.  App.  144;  Owensboro  Wagon  Co.  v. 
Baling  (1908)  32  Ky.  L.  Rep.  816,  107 
S.  W.  264;  Sawy&r  v.  J.  M.  Arnold  Shoe 
Co.  (1897)  90  Me.  369,  38  Atl.  333; 
State  use  of  Ball  v.  Trimble  (1906)  104 
Md.  317,  64  Atl.  1026;  Brown  v.  Douglas 
Lumber  Go.  (1910)  113  Minn.  67,  129 
N.  W.  161;  HerHn  v.  Daly  (1902)  80 
Miss.  340,  92  Am.  St.  Rep.  605,  31  So. 
790;  Trent  v.  Lechtman  Printing  Co. 
(1910)  141  Mo.  App.  437,  126  S.  W. 
238;  JSoUis  v.  United  States  Class  Go. 
(1908)  220  Pa.  49,  69  Atl.  55;  Prewitt- 
Spurr  Mfg.  Co.  v.  Woodall  (1903)  115 
Tenn.  605,  90  S.  W.  623;  Barrett  v. 
Bonham  Oil  &  Cotton  Go.  (1900)  —  Tex. 
Civ.  App.  — ,  57  S.  W.  602;  Yirginia- 
Carolina  Chemical  Co.  v.  Knight  (1907) 
106  Va.  674,  56  S.  E.  725;  Iverson  v. 
McDonnell  (1904)  36  Wash.  73,  78  Pac. 
202. 

A  somewhat  contrary  view  is  taken 
by  the  Indiana  court  in  M.  O'Connor  ds 
Co.  V.  Gillaspy  (1908)  170  Ind.  428,  83 
N.  E.  738,  where  the  defandant  sought 
a  new  trial  because  the  trial  court  per- 
mitted the  plaintiff's  counsel  to  ask  each 
juror  on  his  voir  dire  whether  he  or  any 
member  of  his  family  was  interested  in 
any  indemnity  insurance  company,  and 
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the  latter  to  the  fact  that  he  was  insured  against  accident,  will  not  be 
regarded  as  prejudicial  error,  where  the  trial  judge  expressly  stated 
that  this  fact  was  not  corapetent  to  show  an  admission  of  liability, 
and  in  his  charge  repeated  this  statement,  and  told  the  jury  that  it  was 
for  them  to  say,  without  any  regard  to  this  fact,  whether  the  conversa- 
tion imported  such  an  admission.* 

1594.  [827]  Models  and  photographs. — Where  a  machine  is  set  up 
in  court  for  the  purpose  of  enabling  the  jury  better  to  understand  how 
the  accident  happened,  and  the  plaintiff  desires  to  show  something  else 
through  its  operation,  a  request  should  first  be  made  to  the  presiding 
judge.  The  defendant  should  have  an  opportunity  to  object  to  this 
additional  use,  as  well  as  an  opportunity  to  test  the  evidence  thus 
produced,  and  the  experiment  should  be  made  under  the  supervision 
of  the  presiding  judge.  If  the  experiment  is  made  before  the  objec- 
tions of  the  defendant  have  been  heard,  and  in  the  presence  of  the 
jury  only,  the  presiding  judge  not  being  informed  of  what  is  being 
done,  the  evidence  produced  may  be  ruled  out.^ 

The  fact  that  a  photograph  of  the  place  where  a  brakeman  was  in- 
jured did  not  contain  a  set  of  guard  rails,  removed  since  the  accident, 
is  admissible  to  show  the  condition  of  the  place  where  the  accident 
occurred,  and  the  manner  in  which  it  happened.*  [But  photographs 
are  inadmissible  for  the  purpose  of  showing  the  changes  that  were 
made  after  the  accident.*] 

because  the  counsel  also  sought  to  show  pany  employed  the  lawyers  and  defended 
that  the  defendant  was  reimbursed  by  the  case,  was  admissible  as  tending  to 
an  indemnity  company  for  certain  dis-  show  that  the  plaintiff  was  in  fact  the 
bursements  made  for  the  plaintiff,  al-  employee  of  the  defendant,  and  to  con- 
though  the  trial  court  refused  to  permit  tradiet  the  claim  of  the  defendant  that 
the  latter  questions  to  be  answered.  The  the  plaintiff  was  in  the  employment  of 
court  said:  "If  it  be  true,  as  suggested  an  independent  contractor, 
by  counsel,  that  juries  in  this  class  of  ^Anderson  v.  Duckworth  (1894)  162 
cases  may  be  inclined  to  return  more  Mass.  251,  38  N.  E.  510. 
liberal  verdicts  against  employers  that  The  mere  asking  of  the  question 
are  insured  than  against  those  that  are  whether  the  defendant  was  indemnified 
not,  this  fact  must  be  taken  into  ac-  by  a  policy  of  insurance  is  not  such  mis- 
count in  making  these  contracts,  rather  conduct  on  the  part  of  the  counsel  as 
than  require  courts  to  treat  them  as  to  require  a  new  trial.  Bammer  v.  Jano- 
clandestine  at  the  peril  of  committing  vAtz  (1906)  131  Iowa,  20,  108  N.  W. 
reversible  error.     .     .     .     The  point  we  109. 

seek  to  make  is  that  we  are  unable  to  i  Prolert  v.  Phipps  (1889)  149  Mass. 

appreciate    the    harmful    consequences  258,  21  N.  E.  370. 

flowing  from  this  incident  of  which  ap-  ^Wimher  v.  Iowa  G.  R.  Go.    (1901) 

pellant's  counsel  complain."  114  Iowa,  551,  87  N.  W.  505. 

In  Brower  V.  Timreck  (1903)  66  Kan.  3  Donovan  v.  Connecticut  Co.   (1911) 

770,  71  Pac.  581,  it  was  held  that  in  an  84  Conn.  531,  80  Atl.  779    (photograph 

action  by  an  alleged  servant  for  injuries,  taken  just  before  trial  showed  presence 

testimony  on  the  part  of  the  defendant  of  guard  rails,  the  absence  of  which  was 

that  he  insured  his  employees  against  alleged  to  have   caused  the   accident), 

accidents,  and  that  the  insurance  com-  In    Southern   P.    Co.    v.    Hwntsman 
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1595.  [828]  Best  and  secondary  evidence. — Where  it  is  a  question 
whether  a  coemployee  for  whose  negligence  a  statute  makes  the  master 
responsible  violated  a  rule,  parol  proof  that  the  master's  rules  re- 
quired the  performance  of  the  act  which  the  employee  is  alleged  to 
have  omitted  is  admissible,  where  it  does  not  appear  that  there  is  any 
better  evidence  of  such  rules.^ 

[There  is  no  error  in  admitting  evidence  of  a  deceased  servant's 
reputation  as  a  sober,  careful,  and  competent  engineer,  where  there 
was  no  one  in  the  cab  with  him  at  the  time  of  the  explosion  except  his 
fireman,  who  was  also  killed,  since  direct  proof  of  ordinary  care  could 
not  be  made.*] 

1596.  [829]  Statements,  admissions,  and  declarations. — a.  By  other 
employees. — In  the  subjoined  note  are  collected  a  number  of  decisions 
illustrative  of  the  circumstances  under  which  the  statements,  admis- 
sions, and  declarations  of  employees  have  been  aifirmed  or  denied  to 
be  competent  evidence  in  actions  against  employers.* 

(1902)  55  C.  C.  A.  366,  118  Fed.  412,  sioner  had  notice  of  the  dangerous  con- 
it  was  held  that,  for  the  purpose  of  dition  of  the  pit.  Colorado  City  v.  Lia-fe 
showing  the  necessity  which  existed  for  (1901)  28  Colo.  468,  65  Pac.  630. 
leaping  from  an  engine  before  the  shock  Evidence  that  plaintiflf,  while  em- 
of  a  collision  occurred,  there  could  be  ployed  as  a  carpenter  in  the  shops  of 
no  better  way  than  by  producing  photo-  defendant  railroad  company,  was  in- 
graphs  of  the  wreck;  and  although  one  jured  by  the  slipping  of  the  cogs  in  a 
or  both  of  the  engines  had  been  moved  "lifting  jack"  used  in  placing  a  heavy 
after  the  collision  and  before  the  photo-  engine  tank  frame  on  trucks,  and  that 
graphs  were  taken,  that  would  not  aflfect  another  employee  had  had  a  conversa- 
their  admissibility,  where  the  evidence  tion  with  the  defendant's  foreman  about 
showed  that  the  photographs,  as  taken,  its  defects  a  few  hours  before  the  aoei- 
correctly  showed  the  extent  to  which  the  dent,  requires  submission  to  the  jury  of 
engines  were  broken  by  the  collision.  the  question  of  the  defective  condition 

1  Sobieski  v.   St.   Paul   &   D.   B.   Co.  of  the  jack,  and  of  defendant's  knowl- 

( 1889 )  41  Minn.  169,  42  N.  W.  863.  edge  thereof.     Missouri,  K.  &  T.  R.  Co. 

z  Illinois  C.  R.  Co.  v.  Prickett  { 1903 )  v.   Young    ( 1896 )    4  Kan.  App.  219,  45 

109  111.  App.  468,  judgment  affirmed  in  Pac.  963. 
(1904)   210  111.  140,  71  N.  E.  435.  In  Chapman  v.  Erie  R.  Co.  (1874)  55 

1  (a)   Held  admissible. — In  an  action  N.  Y.  579,  it  was  objected  that  the  trial 

by  a  servant  for  injuries  sustained  from  court   had   erred    in    admitting   in   evi- 

defective  scaffolding,  a  conversation  be-  dence  a  declaration  by  the  defendant's 

tween    two    foremen,    tending    to    show  superintendent  that  he  had  heard  that 

that  each  had  notice  of  the  condition  of  the  negligent  servant  had  been  "oflf  on  a 

the  scaffolding,   is   admissible   to  show  spree,  drinking;"  that  the  servant  did 

such  notice.    Brady   v.   Norcross  ( 1899 )  not  deny  it,  and  that  the  superintendent 

174  Mass.  442,  54  N.  E.  874.  reprimanded  him  for  it.     The  court  of 

Where  plaintiff  was   injured  by   the  appeals,   however,   said:      "As   evidence 

caving  of  a  gravel  pit,   a  conversation  of  the  fact  of  the  habit  of  drinking,  it 

between  the  street  commissioner  under  [the    declaration]    was   not   admissible, 

whom  plaintiff  was  working  and  another  within  the  general  rule,  that  the  decla- 

employee,  which  occurred  a  few  minutes  rations  of  an  agent  will  not  bind  the 

before  the  accident,  and  in  the  absence  principal  unless  made  at  the  time  of  do- 

of   plaintiff,   as   to   the   existence    of    a  ing  some  act  within   the  scope   of  the 

crack  in  the  wall  of  the  gravel  pit,  is  agency,  and  which  in  fact  constitutes  a, 

admissible   to   show   that   the   commis-  part  of  the  act  itself   (Luby  v.  Hudson 
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h.  By  the  injured  servant  himself. — ^Wliere  the  complaint  in  an  ac- 
tion for  causing  the  death  of  a  servant  contains  no  allegation  that  the 
•defendant  was  negligent  in  the  employment  of  the  servants  who  had 
-control  over  the  deceased,  the  declaration  of  a  "general  boss,"  since 


River  R.  Co.  [1858]  17  N.  Y.  131;  First 
Baptist  Church  v.  Brooklyn  F.  Ins.  Co. 
[1863]  28  N.  Y.  153).  But  we  think 
"this  evidence  was  competent  to  prove 
notice  to  Fisk  [the  superintendent]. 
'Other  evidence  was  produced  that  Alli- 
,son  [the  negligent  servant]  was  in  the 
habit  of  drinking  to  excess,  and  the  re- 
mark, if  it  had  reference  to  such  habit, 
was  pertinent  to  establish  that  he  knew 
it.  It  would  be  competent  to  prove  that 
■a  third  person  told  him  of  it;  and  it  is 
more  satisfactory  to  establish  the  fact 
that  he  admitted  such  knowledge  at  the 
i;ime.  It  is  evidence  of  a  material  fact, 
-An  admission  afterward  that  he  had 
Tcnown  the  fact  would  stand  upon  a  dif- 
ferent footing.  It .  is  not  error  to  re- 
•ceive  evidence,  if  competent  for  any  pur- 
pose." 

Admissions  or  statements  of  the  gen- 
•eral  manager  of  a  railroad  company, 
made  directly  after  an  accident,  as  to 
the  condition  of  a  road,  while  he  is  in 
the  line  of  his  duty  and  upon  being  in- 
formed by  an  agent  of  the  road  of  the 
wreck,  are  admissible,  both  as  showing 
linowledge  of  the  corporation  as  to  the 
improper  construction  and  condition  of 
the  road  before  the  accident,  and  also 
because  it  is  his  business,  as  the  alter 
ego  of  the  company,  to  know  the  condi- 
tion of  the  road,  and  what  he  says  un- 
der such  circumstances  is  said  dum  fer- 
■vet  opus.  Krogg  v.  Atlanta  &  W.  P.  R. 
Go.  (1886)  77  Ga.  202,  4  Am.  St.  Kep. 
79. 

In  a  case  where  the  injury  was  caused 
Tjy  the  fall  of  a  bank  of  gravel  which  the 
rservant  was  assisting  to  excavate,  it  is 
not  error  to  permit  a  witness  to  testify 
that  the  foreman,  at  the  moment  when 
the  accident  occurred,  uttered  an  excla- 
mation which  indicated  his  knowledge 
of  the  dangerous  condition  of  the  bank, 
and  his  apprehension  that  it  might  fall. 
Elledge  v.  National  City  &  0.  B.  Co. 
(1893)  100  Cal.  282,  38  Am.  St.  Rep. 
290,  34  Pac.  720. 

(b)  Held  not  odmAssible. — ^Declara- 
tions of  an  agent  of  the  master,  made 
after  an  accident,  will  not  bind  the  mas- 
ter unless  they  are  of  such  a  character 
.-as  to  show  that  he  had  previous  knowl- 


edge of  the  defect  in  the  machinery. 
Baker  v.  Allegheny  Valley  R.  Co.  (1880) 
95  Pa.  211,  40  Am.  Rep.  634. 

A  declaration  of  defendant's  road 
master  some  days  after  an  accident,  that 
the  section  foreman  whose  negligence 
caused  the  plaintiff's  injury  was  incom- 
petent, is  not  admissible  as  evidence  to 
charge  the  company  with  knowledge  of 
such  incompetency.  McDermott  v.  Han- 
nibal &  St.  J.  R.  Co.  (1881)  73  Mo.  517, 
39  Am.  Rep.  526. 

Statements  of  the  employees  of  a  min- 
ing company  as  to  how  another  employee 
lost  his  life  are  inadmissible  in  an  ac- 
tion for  his  death,  unless  they  were 
made  immediately  after  and  at  the 
place  of  the  killing.  Lexington  d  C.  C. 
Min.  Co.  V.  Huffman  (1895)  17  Ky.  L. 
Rep.  775,  32  S.  W.  611. 

Statements  of  a  conductor  relating  to 
a  collision,  an  hour  after  its  occurrence, 
are  inadmissible  as  res  gestw.  Norfolk 
&  G.  R.  Co.  V.  Suffolk  Lumber  Co. 
(1896)    92  Va.  413,  23  S.  E.  737. 

The  declarations  of  an  employee  of  a, 
railroad  company,  charged  with  the 
duty  of  keeping  the  bridges  and  trestles 
in  proper  repair,  with  reference  to  an 
accident  to  an  employee  under  him,  not 
constituting  part  of  the  res  gestw,  are 
not  admissible  against  the  company. 
Garrick  v.  Florida  C.  &  P.  R.  Co.  ( 1898 ) 
53  S.  C.  448,  69  Am.  St.  Rep.  874,  31 
S.  E.  334. 

A  declaration  of  the  general  superin- 
tendent of  a  railway,  that  the  freight 
conductor  who  was  alleged  to  have 
caused  by  his  negligence  the  death  of 
plaintiff's  decedent,  and  who  had  been 
employed  by  the  superintendent  himself, 
had  disobeyed  orders,  is  admissible 
where  it  was  made  the  day  after  the  ac- 
cident. Huntingdon  <£  B.  T.  Mountam 
R.  &  Coal  Co.  V.  Decker  (1876)  82  Pa. 
123. 

A  declaration  of  a  car  repairer  that 
be  knew  of  the  defective  condition  of  the 
ear  which  caused  the  injury  is  not  ad- 
missible, unless  it  was  made  while  he 
was  engaged  in  the  performance  of  his 
duty  as  repairer,  and  had  relation  to 
the  subject-matter  in  his  charge.  A 
declaration  that  he  knew  the  car  was 
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deceased,  that  he  had  been  in  the  employment  of  the  defendant  for 
only  a  short  time,  and  did  not  know  what  were  the  duties  of  the- 
injured  servant,  is  not  admissible  as  a  declaration  of  a  deceased 
agent.^  An  employee's  declarations  or  statements  are  not  usually  ad- 
missible in  his  own  behalf,^*  though  they  may  be  so  when  made  as  part, 
of  the  res  gestae? 

in  bad  order  is  not  admissible,  where  it       Evidence    that    defendant's    foreman 

■was  made  while  he  was  in  the  position  stated  after  the  injuries  for  which  suit. 

of  a  mere  spectator  appearing  at  the  is    brought,    alleged    to    have    resulted 

scene  of  the  catastrophe  some  minutes  from  a  broken  window,  that  he  ought 

after   it  had   occurred.     Yerry  v.  Bur-  not  to  have  allowed  plaintiff  to  go  where 

lington,  C.  R.  &  M.  B.  Co.   (1877)   47  he  did  while  the  window  was  broken,. 

Iowa,  549.  and  that  he  told  defendant's  president 

The  declarations  of  the  superintend-  a  week  before  that  the  window  was- 
ent  of  a  corporation,  made  several  days  broken  and  ought  to  be  fixed,  is  incom- 
after  the  occurrence  of  an  accident  by  petent.  Fisher  v.  Nubian  Iron  Enamel 
the  breaking  of  an  appliance  and  away  Co.  (1895)  60  111.  App.  568. 
from  the  place  of  business,  that  the  ap-  In  an  action  for  injuries  alleged  to 
pliance  had  been  condemned  and  should  have  been  caused  by  defects  in  a  foreign 
not  have  been  used,  is  not  admissible  in  car  which  was  being  handled  by  the  de- 
an action  for  personal  injuries  against  fendant,  evidence  of  an  entry  in  his. 
the  corporation.  Oiberson  v.  Patterson  record  book  by  the  inspector  of  the  road 
Mills  Co.  (1896)  174  Pa.  369,  52  Am.  to  which  the  car  belonged,  made  three- 
St.  Rep.  823,  34  Atl.  563.  days  after  the  accident,  is  inadmissible 

In  an  action  by  a  brakeman  against  as  res  gestae.    Wood  v.  Rio  Orande  West- 

a  railroad  company  to  recover  for  a  per-  em  R.  Co.  (1904)  28  Utah,  351,  79  Pac. 

sonal  injury,  where  it  is  shown  as  a  de-  182. 

fense   that   at   the   time   of   the   injury        '  Srmth  v.  Bibb  Mfg.  Co.   (1900)   112 

plaintiff  was  not  in  the  place  required  Ga.  680,  37  S.  E.  861. 
by  a  rule  of  the  company,  testimony  of        8a  Neither   a   report  by   the   plaintiff 

the    division    superintendent    that     he  himself,  stating  the  manner  in  which  his 

would  discharge  any  employee  who  per-  injuries  were  received,  such  report  be- 

sistently  violated  such  rule  to  his  knowl-  ing  submitted  in  compliance  with  a  rule, 

edge  is  not  a  statement  of  fact,  and  is  nor  his  letters  in  which  he  made  a  claim 

incompetent  to  disprove  a  waiver  of  the  for  damages,  are  admissible  as  evidence 

rule  by  the  company.     Tullis  v.  Lake  in  his  own  favor.    Howard  v.  Savannah^ 

Erie  &  W.  R.  Co.    (1901)    44  C.  C.  A.  F.  &  W.  R.  Co.   (1890)   84  Ga.  711,  11 

597,   105  Fed.   554.  S.  E.  452. 

As  to  matters  of  mere  opinion,  a  mas-        The    admission    of    plaintiff's    state- 

ter  is  not  bound  by  the  declarations  of  ments  which  were  made  to  a  fellow  serv- 

his  foreman  in  regard  to  the  cause  of  an  ant  who  had  direction  of  the  work  as 

accident  to  a  servant  under  his  orders,  agent  of  the  principal,  as  to  how  the  in- 

Accordingly,  in  an  action  for  personal  jury  complained   of  was   received,   and 

injuries    sustained   by    a,   boy    between  which  were  communicated  on  the  under- 

eighteen  and  nineteen  years  old,  m  the  standing   that   they   should  not   be   re- 
defendant's  mill   the  plaintiff  ( after  tes-  ted  to  the  prinoipal,-is  prejudicial 

tifymg  that  he  told  the  foreman  imme-  error      Miles  v    Chicaon    If    T   it  P    If 

diately  after  the  accident  that  it  was  ^      /"lontu   -to  tit      h       \n'.     '  ' 

caused  by  a  machine  at  which  he  was  set  ^°-   <  ^^f '   ^^  ^°-  ^PP-  *84. 
to  work  by  the  sub-foreman,  cannot  be       \^  statement  by  an  employee  of  a, 

permitted  to  testify  that  the  foreman  railroad  company,  run  over  and  killed 

then  said  to  the  plaintiff  that  it  was  '^^'^'^^    uncoupling    cars,    made    to    hia- 

just  like  the  sub-foreman  to  set  him  at  brother,  while  still  under  the  car,  as  to 

work  at  a  dangerous  machine  he  did  not  the  cause  and  manner  of  the  injury,  ia 

know  anything  about.  Leistritz  v.  Amer-  admissible  as  part  of  the  res  gestw,  in 

icon  Zylonite  Co.  (1891)  154  Mass.  382,  an  action  by  his  administrator  for  dam- 

28  N.  E.  294.  ages..   Uttle  Rock,  M.  R.  d  T.  R.  Co.  v. 
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c.  By  the  employer. — The  general  rule  allowing  proof  of  admis- 
sions against  interest  entitles  an  employee  to  put  in  evidence  the  em- 
ployer's admissions  against  himself.* 

1597.  [830]  Opinions  as  evidence.— ».  Not  admissible. — A  well- 
recognized  doctrine  as  to  the  admissibility  of  evidence  is  that  a  wit- 
ness must  state  facts,  and  not  opinions.^    As  applied  to  that  particular 


Leverett  (1886)  48  Ark.  333,  3  Am.  St. 
Eep.  230,  3  S.  W.  50. 

*  Admissions  made  by  defendant  to 
several  persons  on  different  occasions,  to 
the  effect  that  he  knew  of  the  existence 
of  a  fissure  in  a  shaft  before  plaintiff 
went  down,  and  knew  it  was  dangerous, 
but  thought  it  would  hold  until  the 
work  was  done,  are  sufficient  evidence 
to  justify  submitting  the  question  of  his 
negligence  to  the  jury.  Strahlendorf  v. 
Rosenthal  (1872)  30  Wis.  674. 

1  Chicago  G.  W.  R.  Co.  v.  Price 
(1899)  38  C.  C.  A.  239,  97  Fed.  423. 

It  is  not  error  for  the  court  to  re- 
fuse to  allow  a  witness  to  be  asked 
whether  a  certain  danger  was  one  of  the 
risks  of  the  service  assumed  by  the 
plaintiff.  Alton  Lime  &  Cement  Co.  v. 
Calvey   (1892)   47  111.  App.  343. 

A  witness  should  not  be  allowed  to 
state  his  opinion  as  to  whether  a  crib 
or  partition  in  coal-storage  bins  was  or 
was  not  safe.  Davis  v.  JVeio  York,  L.  E. 
&  W.  R.  Co.  (1893)  69  Hun,  174,  23  N. 
Y.  Supp.  358. 

The  suflBciency  of  a  rule  is  not  a  mat- 
ter as  to  which  a  witness  can  express 
an  opinion.  Nary  v.  New  York,  0.  <fi 
W.  R.  Co.  (1890)  55  Hun,  612,  9  N.  Y. 
Supp.  153. 

A  witness  cannot  give  his  opinion  as 
to  whether  there  was  time  for  an  engi- 
neer to  signal  the  approach  of  a  train, 
and  whether,  if  he  had  given  the  signal, 
the  deceased  could  have  escaped  being 
run  down.  Dowdy  v.  Georgia  R.  Co. 
(1891)  88  Ga.  726,  16  S.  E.  62. 

Nor  as  to  whether  a  certain  person 
who  did  not  hear  any  signal  from  an 
approaching  train  could  have  heard  it 
if  it  had  been  given.  Eskridge  v.  Cirt- 
einnati,  N.  0.  &  T.  P.  R.  Co.  (1889)  89 
Ky.  367,  12  S..  W.  580. 

A  witness,  not  an  expert,  cannot  give 
an  opinion  as  to  whether  a  train  could 
have  been  stopped  in  time  to  have  avoid- 
ed the  accident  if  it  had  been  running 
slower.  International  &  O.  N.  R.  Co.  v. 
KuehM  (1893)  2  Tex.  Civ.  App.  210,  21 
S.  W.  58. 


The  question,  "If  the  engineer  had 
paid  attention  to  the  signals  which  were' 
given  him,  and  stopped  the  train,  would 
this  man  have  been  killed?"  is  objec- 
tionable. Kendrick  v.  Central  R.  £  Bkg.. 
Go.   (1892)   89  Ga.  782,  15  S.  E.  685. 

A  witness  cannot  give  his  conclusion 
or  opinion  as  to  carelessness  of  an  em- 
ployee, when  it  is  an  issue  in  the  case. 
Stoll  V.  Daly  Min.  Co.  (1899)  19  Utah, 
271,  57  Pac.  295;  Elliott  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1889)  5  Dak.  523,  S 
L.E,.A.  363,  41  N.  W.  758;  Mosnat  v. 
Chicago  &  N.  W.  R.  Co.  (1901)  114 
Iowa,  151,  86  N.  W.  297;  McKean  v. 
Burlington,  C.  R.  <&  N.  R.  Go.  (1880) 
55  Iowa,  192,  7  N.  W.  505 ;  Christopher- 
son  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1906)  135  Iowa,  409,  124  Am.  St.  Rep. 
284,  109  N.  W.  1077. 

A  witness  cannot  be  asked  whether  a. 
certain  train  was  backed  carefully  on 
the  occasion  of  an  accident.  Central  R. 
&  Bkg.  Go.  V.  Ryles  (1889)  84  Ga.  420, 
11  S.  E.  499. 

A  plaintiff,  whether  testifying  as  an. 
expert  or  not,  should  not  be  permitted 
to  give  an  opinion  as  to  the  propriety  of 
his  own  conduct  at  the  time  when  the- 
injury  was  received.  Hudson  v.  Geor- 
gia P.  R.  Co.  (1890)  85  Ga.  203,  11  S> 
E.  605. 

A  servant  cannot  be  allowed  to  testify 
that  he  did  a  certain  act  cautiously. 
Mayfield  v.  Savannah,  G.  <£  N.  A.  R.  Co.. 
(1891)    87  Ga.  374,  13  S.  E.  459. 

An  opinion  as  to  the  competency  or 
skill  of  an  employee  should  not  be  ad- 
mitted. Stoll  V.  Daly  Min.  Co.  (1899) 
19  Utah,  271,  57  Pac.  295;  Butler  v. 
Chicago,  B.  &  Q.  R.  Co.  ( 1893  j  87  Iowa, 
206,  54  N.  W.  208. 

Opinion  testimony  as  to  the  compe- 
tency of  a  motorman  is  not  permissible; 
but  such  fact  should  be  established  by 
showing  his  experience  as  a  motorman, 
and  his  opportunity  for  familiarizing 
himself  with  the  work  and  learning  the- 
method  of  performance.  Langston  v. 
Southern  Eleotrio  B.  Co.  (1898)  147 
Mo.  457,  48  S.  W.  835,  following  Boett^ 
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description  of  opinions  which  is  ordinarily  spoken  of  as  expert  testi- 
mony, this  doctrine  takes  such  forms  as  these: — that  such  testimony 
is  not  admissible  as  to  matters  within  the  experience  or  knowledge  of 
persons  of  ordinary  information ;  *  that  the  opinion  of  an  expert  who 
neither  knows  nor  can  know  more  about  the  subject-matter  than  the 
jury,  and  who,  in  order  to  form  his  opinion,  must  draw  his  deductions 
from  facts  in  the  possession  of  or  accessible  to  the  jury,  is  not  admis- 
sible ; '  that  the  question  whether  a  certain  act  or  omission  imported 
negligence  under  the  given  circumstances  is  not  one  which  can  be 
determined  by  expert  testimony.*  In  the  subjoined  decisions  this 
doctrine  was  applied  under  one  or  other  of  the  aspects  indicated  by 
the  phraseology  of  these  statements.  A  comparison  of  these  decisions 
with  the  rulings  collected  in  note  8,  infra,  shows  that  the  authorities 
are  far  from  being  harmonious.' 


:ger  v.  Soherpe  &  K.  Architectural  Iron 
Co.   (1896)   136  Mo.  536,  38  S.  W.  298. 

At  the  trial  of  an  action  under  the 
Massachusetts  employers'  liability  act 
(see  chapter  Lxxiv.,  ante),  for  causing 
the  death  of  an  employee,  alleged  to 
have  been  due  to  the  negligence  of  a 
person  in  the  defendant's  service  in- 
trusted with  "superintendence,"  a  fel- 
low employee  cannot  be  asked,  "Have 
you  ever  noticed  anything  with  regard 
to  the  care  or  the  method  which  the 
superintendent  used  in  his  worlc?"  and, 
■"Have  you  noticed  whether  or  not  the 
superintendent  in  directing  the  work 
has  any  tendency  either  to  show  great 
•care  or  to  rush  work?"  Gunn  v.  'New 
York,  N.  H.  &  H.  R.  Co.  (1898)  171 
Mass.  417,  50  N.  E.  1031. 

It  has  been  held  that  a  nonexpert  wit- 
ness, after  stating  the  facts,  may  state 
liis  opinion,  based  upon  such  facts,  as 
to  the  health  and  mental  condition  of 
an  injured  employee.  Price  v.  Richmond 
■&  D.  R.  Go.  (1892)  38  S.  C.  199,  17  S. 
E.  732. 

Questions  with  regard  to  the  speed  of 
trains  are  not  properly  of  a,  scientific 
nature,  nor  beyond  the  competency  of 
■ordinary  witnesses,  provided  they  have 
the  means  and  habits  of  observation. 
Detroit  &  M.  R.  ('o.  v.  Van  Steiniurg 
( 1868 )  17  Mich.  99;  Grand  Rapids  d  I. 
li.  Co.  V.  Euntley  (1878)  38  Mich.  540, 
31  Am.  Rep.  321. 

Testimony  of  an  employee  which  does 
not  go  to  modify  or  vary  a  rule,  but 
merely  indicates  the  practical  construc- 
tion placed  upon   it  by  the   employees 


whom  it  concerned,  is  admisisble  on  the 
question  whether  a  certain  employee  had 
the  authority  to  do  a  certain  act.  Gulf, 
C.  d  8.  F.  R.  Go.  V.  Pierce  (1894)  7 
Tex.  Civ.  App.  597,  25  S.  W.  1052,  af- 
firmed in  (1894)  87  Tex.  144,  27  S.  W. 
60  (brakeman  whose  incompetency  was 
known  to  the  company  left  a  switch 
open,  and  the  conductor  of  another  train 
was  injured). 

See  also  the  cases  cited  in  note  5, 
infra. 

Evidence  of  a  statement  by  an  em- 
ployee injured  by  a  bar  struck  and 
thrown  by  a,  passing  train,  that  it  was 
left  too  near  the  track  by  a  coemployee, 
is  inadmissible,  as  a  mere  conclusion. 
Dunn  V.  Chicago,  R.  I.  &  P.  R.  Go. 
(1906)  130  Iowa,  580^  6  L.R.A.(N.S.) 
452,  107  N.  W.  616,  8  Ann.  Cas.  226. 

^Southern  R.  Co.^r.Uauzy  (1900)  98 
Va.  692,  37  S.  E.  285 ;  Hedlum  v.  Holy 
Terror  Min.  Go.  (1902)  16  S.  D.  261, 
92  N.  W.  31. 

3  Lineoski  v.  Susquehanna  Goal  Co. 
(1893)    157  Pa.  153,  27  Atl.  577. 

^Bergquist  v.  Chandler  Iron  Go. 
(1892)  49  Minn.  511,  52  N.  W.  136. 

5  An  expert  should  not  be  allowed  to 
give  his  opinion  as  to  whether  defend- 
ant's road  was  prudently  managed 
(Louisville  d  N.  R.  Go.  .v.  Hall  [1888] 
87  Ala.  708,  4  L.R.A.  710,  13  Am.  St. 
Rep.  84,  6  So.  277)  ;  nor  as  to  the  pro- 
priety of  a  given  method  of  operating 
trains  [Jeffrey  v.  Keokuk  &  D.  M.  R. 
Co.  [1881]  56  Iowa,  546,  9  N.  W.  884). 

A  witness  cannot  be  allowed  to  ex- 
press an  opinion  as  to  whether  a  person 
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h.  Admissible. — The  above-stated  doctrine  is  subject  to  an  excep- 
tion which  arises  out  of  the  necessity  of  the  case,  and  which  is  as 


could  walk  safely  between  an  obstruc- 
tion and  a  building  {Brunker  v.  Cum- 
mins [1892]  133  Ind.  443,  32  N.  E. 
732)  ;  nor  as  to  whether  the  fencing  of 
-a  railway  track  at  a  certain  point  would 
•endanger  the  safety  of  the  employees 
{Toledo,  St.  h.  &  K.  C.  B.  Go.  v.  Jack- 
son [1892]  5  Ind.  App.  547,  32  N.  E. 
793). 

Trainmen  cannot  be  permitted  to  tes- 
tify that  a  certain  train  was  being 
handled  in  a  "careful  and  cautious  man- 
lier," or  "carefully  and  cautiously." 
DeWalt  V.  Houston,  E.  d  W.  T.  R.  Go. 
(1900)  22  Tex.  Civ.  App.  403,  55  S.  W. 
534. 

Expert  testimony  by  a  yardmaster 
that  the  manner  in  which  a  brakeman 
•employed  in  the  yard  attempted  to  make 
a  coupling  was  dangerous  and  improp- 
«r  is  inadmissible.  Seese  v.  Northern 
F.  R.  Go.  (1888)  39  Fed.  487. 

A  brakeman  cannot  be  asked:  "What 
is  the  proper  way  to  couple  ears  when 
timber  projects?"  as  the  opinion  called 
■for  does  not  pertain  to  a  matter  of  skill, 
science,  trade,  or  the  like,  upon  which 
■experts  are  permitted  to  give  opinions, 
but  merely  bears  upon  the  question 
■whether  the  plaintiff  exercised  due  care. 
Hamilton  v.  Des  Moines  Valley  R.  Go. 
(1872)  36  Iowa,  31. 

A  witness  cannot  be  asked  to  state 
whether,  if  the  drawheads  or  bumpers 
of  cars  are  properly  matched,  there  is 
•danger  of  one  overriding  the  other,  or 
crushing  a  person  making  a  coupling. 
If  the  construction  of  the  cars,  the  posi- 
tion and  area  of  the  impinging  surface 
■of  the  bumpers,  the  speed  with  which 
the  cars  come  in  contact,  and  the  posi- 
tion of  the  brakeman  while  making  the 
■coupling  are  shown,  it  needs  no  especial 
«kill  or  study  to  tell  what  danger  he 
would  incur  by  attempting  to  make  the 
coupling.  Muldowney  v.  Illinois  G.  R. 
■Co.  (1873)  36  Iowa,  462. 

In  an  action  for  damages  for  the 
■death  of  a  brakeman  killed  by  the  sepa- 
ration of  the  train  on  a  ridge,  the  opin- 
ion of  an  expert  as  to  how  the  brakes 
:should  have  been  applied  is  inadmissible. 
Burns  v.  Chicago,  M.  &  St.  P.  R.  Go. 
(1886)  69  Iowa,  450,  58  Am.  Rep.  227, 
30  N.  W.  25. 

Whether  a  locomotive  of  a  certain 
model  exhibited  to  the  jury  can  be  safely 


coupled  to  a  car  of  a  certain  model, 
also  exhibited  in  court,  is  not  a  question 
upon  which  expert  testimony  is  admis- 
sible, as  the  jury,  when  they  have  the, 
relation  of  the  various  parts  explained 
to  them,  can  have  no  difficulty  in  deter- 
mining the  extent  of  the  danger  incident 
to  coupling  them.  Way  v.  Illinois  G.  R, 
Go.  (1875)  40  Iowa,  341. 

A  witness  cannot  be  asked  whether  it 
was  not  more  dangerous  to  ride  on  a 
cross  beam  in  front  of  the  engine  than 
on  top  of  the  cars  (Warden  v.  Louis- 
ville &  N.  R.  Co.  [1891]  94  Ala.  277, 
14  L.R.A.  552,  10  So.  276 )  ;  nor  whether 
it  was  proper  to  ride  on  the  ladder  of  a 
railway  car  [Johnston  v.  Oregon  Short 
Line  R.  Co.  [1892]  23  Or.  94,  31  Pac. 
283). 

A  witness  may  not  give  his  opinion 
that  it  is  not  improper,  or  an  act  of 
carelessness,  for  a  brakeman  to  sit  on 
top  of  a  freight  car  with  his  feet  over 
the  side.  Louisville  &  N.  R.  Go.  v.  Mil- 
liken  (1899)  21  Ky.  L.  Rep.  489,  51  S. 
W.  796. 

In  a  suit  by  a  railroad  employee  for 
injuries,  it  is  error  not  to  exclude  the 
testimony  of  witnesses  as  to  whether  a 
switch  would  have  been  safer  with  or 
without  a  light  thereon.  Galveston,  H. 
&  8.  A.  R.  Go.  V.  English  (1900)  —  Tex. 
Civ.  App.  — ,  59  S.  W.  626,  rehearing 
denied  in   (1900)  59  S.  W.  912. 

An  expert  witness  cannot  give,  as  his 
opinion,  that  the  kind  of  block  signals 
used  on  a  trolley  road  are  not  such  as 
to  insure  reasonable  safety  to  the  em- 
ployees operating  the  cars,  where  he  has 
pointed  out,  as  he  might  properly  do, 
defects  in  the  system  and  suggested  im- 
provements, and  there  is  evidence  that 
the  system  is  used  on  a,  large  number  of 
electric  roads,  and  is  generally  regarded 
a  sufficient  protection  to  those  operating 
the  cars  thereon.  Bergen  County  Trac- 
tion Go.  V.  Bliss  (1898)  62  N.  J.  L.  410, 
72  Am.  St.  Rep.  685,  41  Atl.  837. 

Where  one  employed  as  a  helper  in 
defendant's  shops  was  engaged,  together 
with  a  fellow  servant,  in  moving  a  loco- 
motive tender  by  means  of  pinch  bars, 
and,  on  plaintiff's  companion  withdraw- 
ing his  bar  from  under  a  wheel  of  the 
tender,  it  started  backward  and  ran  over 
plaintiff,  the  question  whether  two  men 
were  sufficient  to  move  the  tender  with. 
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firmly  established  and  as  well  known  as  the  doctrine  itself.  That 
exception  is  embodied  in  the  rule  that  the  opinion  of  witnesses  pos- 
sessing peculiar  skill  or  knowledge  of  the  subject-matter  may  be  re- 
safety  is  not  a  subject  for  expert  testi-  opinions  of  expert  witnesses.  Evnt  v. 
mony.  Cahow  v.  Chicago,  R.  I.  &  P.  Kile  (1899)  38  C.  C.  A.  641,  98  Fed.  49. 
R.  Go.  (1901)  113  Iowa,  224,  84  N.  W.  Whether  the  injured  person  was  care- 
1056.  less  at  the  time  when  he  received  his 

In  an  action  against  a  railroad  com-  injury  cannot  be  settled  by  expert  testi- 

pany  for  injuries  received  while  loading  mony.     McOarragher  v.  Rogers    (1890)i 

car  wheels  on  a  flat  car,  it  is  error  to  120  N.  Y.  526,  24  N.  E.  812. 

permit  witnesses  to  give  opinions  as  to  Expert  testimony  that  the  act  of  at 

the  best  and  safest  method  of  loading  conductor   in  going   between   cars,    and 

such  wheels.  Southern  R.  Co.  v.  Mauzy  pounding  the  angle  cock  at  the  end  of 

(1900)  98  Va.  692,  37  S.  E.  285.  the  air  hose,  in  order  to  close  it,  was 

Expert  testimony  that  a  lumber  wag-  not  safe  and  prudent,  but  a  dangerous 
on  with  a  seat  is  safer  than  one  without,  and  improper  thing  for  him  to  do,  is 
and  that  long  lines  are  safer  for  driv-  inadmissible.  St.  Louis  d  S.  F.  R.  Go- 
ing than  short  ones,  is  inadmissible  in  v.  Nelson  (1899)  20  Tex.  Civ.  App.  536,. 
an   action  by   a  teamster  for   injuries  49  S.  W.  710. 

received  because  the  wagon  furnished  by  The  question  whether  the  appearance- 
defendant  was  without  a  seat,  and  the  of  machinery  would  suggest  to  a  pru- 
lines  were  too  short.  Limberg  v.  Glerir  dent  man  the  necessity  of  an  examina- 
ivood  Lumber  Co.  (1900)  127  Cal.  598,  tion  is  not  one  for  an  expert  witness,. 
49  L.R.A.  33,  60  Pac.  176.  but  is  for  the  jury  to  determine.    Good- 

An  expert  cannot  be  asked  whether  sell  v.  Taylor   (1889)   41  Minn.  207,  ^ 

the  particular  facts  stated  showed  that  L.R.A.  673,  16  Am.  St.  Rep.  700,  42  N.. 

sufficient  precautions  had  been  taken  in  W.  873. 

a  certain  mine.     Bergquist  v.  Gha/ndler  Whether  a  defect  would  have  been  dis- 

Iron  Co.    (1892)    49  Minn.  511,  52  N.  covered   if   a    proper   examination   had; 

W.  136.  been  made  is  not  a  question  upon  which 

In   an   action   for  injuries  sustained  expert  evidence  is  admissible.    Allen  v.. 

by  reason  of  a  charge  of  powder  blow-  Union  P.  R.  Go.  (1891)  7  Utah,  239,  26- 

ing  out  a  pillar  of  coal  in  a  mine,  where  Pao.  297. 

evidence  as  to  the  pillar's  thickness,  the  It  is  error  to  allow  a  witness  to  be 
time  when  it  was  drilled,  and  the  result  asked,  as  an  expert,  whether  a  proper 
of  the  explosion  is  before  the  jury,  it  inspection  would  have  disclosed  an  ob- 
is not  error  to  exclude  an  opinion  of  a  vious  defect  in  an  appliance.  Gutridge- 
witness  to  the  effect  that  such  pillar  was  v.  Missouri  P.  R.  Co.  (1887)  94  Mo.. 
safe  and  proper.  Eureka  Block  Coal  Go.  468,  4  Am.  St.  Rep.  392,  7  S.  W.  476. 
V.  Wells  (1901)  29  Ind.  App.  1,  94  Am.  The  sufficiency  of  the  inspection  of  a. 
St.  Rep.  259,  61  N.  E.  236.  brake  is  not  a  matter  as  to  which  a  wit- 

An  expert  witness  should  not  be  al-  ness  can  give  his  opinion.    Schneider  v.. 

lowed  to  testify  that,  under  the  facts  Second  Ave.  R.  Go.    (1892)    133  N.  Y^ 

stated  in  the  hypothetical  case,  a  pru-  583,  30  N.  E.  752. 

dent  man  would  have  discontinued  the  In  an  action  for  injuries  sustained  by 
use  of  a  wire  cable  which  broke  as  a  a  miner  through  the  explosion  of  a 
result  of  the  friction  to  which  it  was  missed  shot,  the  negligence  alleged  being- 
subjected.  Bruce  v.  Beall  (1897)  99  defendant's  failure  to  discover  and  re- 
Tenn.  303,  41  S.  W.  445.  move   the  missed  shot,   it  is   error  to- 

The  breaking  strength  and  safe  work-  allow  a  witness  to  testify  as  to  whether 

ing  strain  of  a  manilla  rope  having  been  a  man  ought  not  to  find  such  shots  if 

determined  by  practical  tests   and   re-  he   used   ordinary  care   in   looking  for 

corded    in    tables    recognized    over    the  them,  after  he  has  testified  that  such 

whole   civilized  world,   the  question   of  missed   shots   are   ordinarily  easily   de- 

the  master's  negligence  in  supplying  the  tected,  and  were  detected  in  a  mine  be- 

rope  in  question,  and  its  sufficiency  for  longing  to  witness.     Holy  Gross   Goldt 

the  purpose  for  which  it  was  used,  is  Min.  &  Mill.  Co.  v.  O'SiUUvan   (1900) 

not  a  matter  to  be  determined  by  the  27  Colo.  237,  60  Pac.  570. 
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•ceived  in  evidence,  whenever  the  facts  are  such  that  inexperienced 
j)ersons  are  likely  to  prove  incapable  of  forming  a  correct  judgment 
without  such  assistance.^  Or,  as  the  doctrine  has  also  been  stated, 
"where  the  question  under  investigation  so  far  partakes  of  the  nature 
of  science  as  to  require  a  course  of  study  or  a  previous  habit  of  special 
practice,  in  order  to  the  attainment  of  a  correct  knowledge  of  the  sub- 
ject, the  opinion  of  witnesses  competent  to  speak  should  be  received."  ' 
The  decisions  cited  below  illustrate  the  manner  in  which  this  rule 
has  been  applied  in  actions  against  employers.' 

In  all  cases  where  an  opinion  is  competent  as  evidence,  a  founda- 


6  OUoago  ff.  W.  R.  Co.  v.  Price  (1899) 
38  C.  C.  A.  239,  97  Fed.  423. 

See,  generally,  Rogers,  Expert  Testi- 
mony; Greenl.  Ev.  ed.  1899,  §  441. 

T  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Frawley  (1886)  110  Ind.  18,  9  N.  E. 
594. 

8  An  expert  may  give  his  opinion  as 
to  the  merits  or  demerits  of  whipping 
straps  as  warning  signals  in  the  vicinity 
of  low  overhead  bridges  or  railways,  and 
may  state  whether  or  not  they  are  gen- 
erally used  on  roads  regarded  as  being 
well  managed.  Louisville  &  N.  R.  Co. 
V.  Hall  (1888)  87  Ala.  708,  4  L.R.A. 
710,  13  Am.  St.  Rep.  84,  6  So.  277. 

Evidence  that  mail  trains  may  be  run 
with  safety  on  a  well-ballasted  track 
at  the  rate  of  60  miles  an  hour  is  ad- 
missible. Ft.  Worth  £  D.  0.  R.  Co.  v. 
Thompson  (1893)  2  Tex.  Civ.  App.  170, 
21  S.  W.  137. 

Witnesses  who  have  had  several  years' 
experience  in  track  work  are  competent 
to  testify  that  a  certain  track  is  not 
properly  constructed.  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Wilson  (1893)  3  Tex.  Civ. 
App.  583,  24  S.  W.  686. 

The  question  whether  the  rough  and 
uneven  condition  of  a  railroad  track 
would  be  likely  to  cause  a  coupling  pin 
to  be  thrown  out  while  a  train  was  going 
down  grade  over  such  track,  and  thus 
part  the  train,  is  a  proper  one  for  expert 
testimony;  and  the  opinion  of  an  ex- 
perienced railroad  engineer  shown  to 
have  been  familiar  with  the  track  at  the 
time  may  be  received  as  that  of  one  bet- 
ter qualified  to  form  an  opinion  than 
the  members  of  the  jury.  Chicago  G. 
W.  R.  Co.  V.  Price  (1899)  38  C.  C.  A. 
239,  97  Fed.  423. 

On  the  trial  of  an  action  against  a 
railroad  corporation,  after  several  ex- 
perts called  by  the  plaintiff  had  testi- 


fied, upon  a  statement  of  the  facts  and 
circumstances  of  the  accident  what  in 
their  opinion  threw  the  cars  from  the 
track,  it  was  held  proper  to  permit  the 
defendants  to  ask  a  machinist  who  had 
been  connected  for  many  years  with  rail- 
roads and  with  the  running  of  cars  and 
engines  upon  them,  and  who  was  in  the 
cars  at  the  time  of  the  accident,  and 
saw  all  these  facts  and  circumstances, 
"What  in  your  judgment  threw  off  the 
baggage  car  at  the  time  of  the  acci- 
dent?" Seaver  v.  Boston  &  M.  R.  Co. 
(1860)  14  Gray,  466. 

An  experienced  trainman  is  competent 
to  testify  as  to  the  consequences  which 
follow  when  a  car,  heavily  loaded  or 
empty,  runs  rapidly  over  a  switch  im- 
properly set.  Louisville  &  N.  R.  Co.  v. 
Moth&rshed  (1893)  97  Ala.  261,  12  So. 
714. 

Where  the  train  was  running  back- 
ward at  the  time  of  an  accident,  and 
there  was  evidence  that  the  track  was 
in  the  same  condition  at  that  time  as 
when  it  was  seen  by  an  expert  witness, 
it  is  proper  for  the  expert  to  state 
whether,  if  the  track  was  in  the  same 
condition,  it  would  be  more  dangerous  to 
run  the  train  backward  than  forward. 
Kuhns  V.  Wisconsin,  I.  &  N.  R.  Co. 
(1887)  70  Iowa,  561,  31  N.  W.  868. 

A  car  coupler  injured  while  making  a 
coupling  was  held  to  have  been  properly 
allowed  to  testify  that  the  cars  by  which 
he  was  caught  were  coming  back  too 
fast,  and  that  this  was  the  sole  cause 
of  the  accident.  Georgia  R.  Co.  v.  Bry- 
ans  (1886)   77  Ga.  429. 

An  experienced  brakeman  may  testify 
as  to  whether  a  railway  track  was  a 
proper  place  for  a  brakeman  to  stand 
when  signaling  a  train.  Helton  v.  Ala- 
bama Midland  R.  Co.  (1893)  97  Ala. 
275,  12  So.  276. 
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A  qualified  witness  may  state  what  such  testimony  was  a  substantial,  and 

is  the  proper  and  general  rule  for  an  not  merely  a  technical,  error.    Augusta 

engineer  with  regard  to  awaiting  a  sig-  &  S.  R.  Co.  v.  Dorsey  (1881)  68  Ga.  228.. 

nal  from  a  brakeman  engaged  in  coup-  An    experienced    railway    man    may 

ling  cars  before  putting  them  in  motion,  state  his  opinion  as  to  the  diflferent  de- 

Galveston,  B.  dc  8.  A.  R.  Co.  v.  Herming  grees   of   danger    involved   in   using   aa 

(1897)    90  Tex.  656,  40  S.  W.  392,  af-  ordinary  road  engine  as  a  yard  engine,, 

firming  (1897)  —  Tex.  Civ.  App.  — ,  39  with  or  without  a  flat  car  attached  to  it. 

S.  W.  302.  MoUle  d  0.  R.  Co.  v.  George  (1891)  94 

In  an  action  to  recover  for  injuries  Ala.  199,  10  So.  145. 

suffered  by  a  brakeman  in   attempting  Where   plaintiff   was   injured   in   the- 

to  make  a  coupling  with  a  link  and  pin  making  up  of  a  train,  it  was  not  error 

alleged  to  be  defective,  old  and  experi-  to  allow  the  trainmen  to  state  that  it 

enced  brakemen  are  competent  to  give  was  made  up  in  the  usual  manner.    De 

their  opinions  as  to  the  safety  of  coup-  Walt  v.   Houston,  E.   &   W.   T.  R.   Co. 

ling  one  car  to  another,  where  the  pin  (1900)  22  Tex.  Civ.  App.  403,  55  S.  W. 

was  so  bent  that  it  could  not  be  taken  534. 

out,  and  the  coupling  had  to  be  made  A  brakeman  who  for  five  years  has 

with  the  link  fast  in  the  drawhead  of  had  opportunities  of  observing  the  mak- 

the  standing  car.     Gains  v.  Chicago  R.  ing  up  of  freight  trains  in  a  yard  is. 

I.  &  P.  R.  Co.   (1891)   47  Mo.  App.  174.  competent  to  testify  as  to  the  respective 

The    evidence    of    experienced    train  duties  of  the  conductors  and  other  train 

hands   as   to  the   increased   danger   in-  hands   in   making  up   and   moving   th& 

volved    in    coupling    cars    with    double  trains.     Price  v.  Richmond  &  D.  R.  Co^ 

deadwoods,  instead  of  single,  is  properly  (1892)   38  S.  C.  199,  17  S.  E.  732. 

received.     Louisville,  N.  A.  &  C.  R.  Co.  The  opinions  of  witnesses  are  compe- 

V.  Frawly   (1886)    110  Ind.  18,  9  N.  E.  tent  to  show  the  distance  at  which  a 

594.  horse  car  can  be  seen  along  a  railway 

An  expert  witness  may  be  asked  what  track,   if   all  the  details  bearing  upon 

advantage  double   deadwoods   afford  to  the  question  cannot  be  submitted  to  the 

cars;    what  effect,   if  any,  they  would  jury.     East  Tennessee,  V.  d  G.  R.  Co. 

have  in  protecting  the  cars  from  being  v.  Watson  (1890)  90  Ala.  41,  7  So.  813> 

drawn  together  in  the  course  of  trans-  In  an  action  for  negligently  causing 

'portation;   and  whether,  with  a  higher  the  death  of  a  brakeman,  testimony  of 

degree  of  caution,  oars  so  equipped  could  other    brakemen    which    relates    to   the 

be  coupled  with  safety.  .Baldwin  \.  Chi-  duties  of  such  employees  in  examining 

cago,  R.  I.  d  P.  R.  Co.  (1879)  50  Iowa,  appliances,  and  as  to  the  duties  of  the 

680.  car   inspector   in  this   regard,   and  em- 

In  an  action  by  a  brakeman  for  in-  braces  the  statement  that  a  brakeman  ia 

juries  received  in  coupling  cars,  evidence  not  expected  to  get  under  a  car,  while  it 

is   admissible   to   show   that   brakemen  is  in  motion,  to  make  such  examination, 

frequently  get  their  hands  injured  while  is   admissible  as  relevant  to  plaintiff's, 

so  engaged.     Cincinnati,  N.  O.  d  T.  P.  contention  that  decedent  was  injured  by 

R.   Co.  v.  Lewallen    (1895)    17  Ky.  L.  reason  of  a  defective  coupling  appliance. 

Kep.  863,  32  S.  W.  958.  Missouri  P.  R.   Co.  v.  Fox    (1900)    60 

Where  an  engineer  sued  to  recover  for  Neb.  531,  83  N.  W.  744. 
injuries  caused,  as  he  alleged,  from  a  Expert  evidence  to  show  how  a  rail- 
defective  engine,  but,  according  to  the  road  track  could  have  been  made  safest 
theory  of  the  defendants,  by  plaintiff's  for  the  use  of  employees  is  admissible 
own  negligence,  it  was  held  that  plain-  to  show  whether  or  not  defendant  com- 
tiff,  being  himself  an  expert,  might  state  pany  used  proper  care  to  furnish  a  rea- 
what  were  his  duties;  that  he  might  sonably  safe  trackj  although  it  was  not 
testify  that  he  had  complied  with  all  required  to  furnish  the  safest  track  that 
instructions  given  him ;  that  another  ex-  could  be  constructed.  Galveston,  E.  & 
pert  engineer  might  relate  the  circum-  S.  A.  R.  Co.  v.  Pitts  (1897)  —  Tex.  Civ. 
stances  under  which  he  had  once  stopped  App.  — ,  42  S.  W.  255. 
an  engine,  the  relation  being  relevant  In  an  action  against  a  railroad  com- 
and  by  way  of  illustration;  that  the  pany,  where  it  is  shown  that  the  injuries 
conductor,  having  authority  over  the  en-  were  sustained  while  the  plaintiff's  in- 
gineer,  might  testify  as  to  the  duties  of  testate  was  assisting  in  placing  a  de- 
the  latter;    and  that  the  exclusion  of  railed  car  back  upon  the  track,  and  that. 
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in  order  to  do  this,  jack  screws  were 
being  used,  it  is  competent  to  show  by 
a  witness,  who  testified  that  he  had  for 
ten  years  worked  upon  a  section  of  a 
railroad,  that  a  car  jacked  up  with  two 
track  jacks  under  the  same  end  of  tlie 
car  would  be  likely  to  fall.  Louisville 
d  N.  R.  Co.  V.  Jones  (1901)  130  Ala. 
456,  30  So.  586. 

A  person  who  has  had  abundant  ex- 
perience in  the  use  of  a  mechanical  ap- 
pliance is  competent,  although  not 
familiar  with  its  construction,  to  testify 
as  to  whether  such  appliance  was  rea- 
sonbly  adapted  for  the  purpose  for 
which  it  was  used  and  also  as  to  its 
condition  at  the  time  when  an  injury 
was  received.  Alaiama  0.  Coal  &  Coke 
Co.  V.  Pitts  (1893)  98  Ala.  285,  13  So. 
135. 

In  an  action  by  an  employee  to  re- 
cover for  an  injury  sustained  by  falling 
earth  while  excavating  for  the  founda- 
tion of  a  building  near  a  high  chimney, 
for  which  cuts  were  made  under  the 
foundation  of  the  chimney,  a  civil  en- 
gineer may  give  his  opinion,  in  answer 
to  a  hypothetical  question  based  on  the 
evidence  as  to  the  manner  of  performing 
the  work,  that  the  method  employed  was 
not  a  proper  one.  Firm  v.  Cassidy 
(1901)  165  N.  Y.  584,  53  L.R.A.  877, 
59  N.  E.  311,  affirming  (1899)  39  App. 
Div.  641,  57  N.  Y.  Supp.  1138. 

A  person  who  has  made  a  special 
study  of  the  strength  of  materials  and 
the  proper  mode  of  building  structures 
to  sustain  weight  may  be  allowed  to 
give  his  opinion  as  to  whether  a  staging 
erected  in  a  specified  way  can  safely  be 
trusted  to  carry  a  particular  load. 
Prendible  v.  Connecticut  River  Mfg.  Co. 
(1893)  160  Mass.  131,  35  N.  E.  675; 
Fox  V.  Buffalo  Park  (1900)  163  N.  Y. 
559,  57  N.  E.  1109,  affirming  (1897)  21 
App.  Div.  321,  47  N.  Y.  Supp.  788; 
Westland  v.  Gold  Coin  Mines  Co. 
(1900)  41  C.  C.  A.  193,  101  Fed.  59. 

The  evidence  of  a  carpenter  as  to  the 
nature  and  character  of  hemlock  lumber 
and  its  strength  as  material  to  be  used 
in  scaffolding  is  admissible  in  an  action 
for  the  death  of  an  employee,  caused  by 
the  giving  way  of  a  scaffolding  com- 
posed of  such  material.  Kuhn  v.  Dela- 
ware, L.  £  W.  R.  Co.  (1895)  92  Hun, 
74,  36  N.  Y.  Supp.  339. 

The  opinion  of  a  house  painter,  of  ex- 
tended experience,  as  to  the  sufiiciency 
of  iron  hooks  to  suspend  a  staging  of  a 
given  weight,  is  competent  where  he  has 


repeatedly  used  and  tested  them.  Little 
V.  Head  &  D.  Co.  (1899)  69  N.  H.  494, 
43  Atl.  619. 

Evidence  of  a  coemployee  that  he 
thought  the  situation  of  a  belt  and  pul- 
ley would  cause  a  strain  on  the  pulley 
in  the  direction  of  the  engine  is  not  in- 
competent. Knight  v.  Overman  WheeV 
Co.   (1899)  174  Mass.  455,  54  N.  E.  890. 

Where  negligence  in  failing  to  furnish 
proper  rope  and  tackle  was  in  issue,  an 
objection  to  a  question  as  to  the  manner 
of  determining  whether  a  rope  had  be- 
come rotten  and  unsound  was  properly 
overruled,  since  defendant's  negligence 
depended  to  some  extent  on  the  question 
whether  such  defect  was  discernible. 
Silveira  v.  Iversen  (1900)  128  Cal.  187, 
60  Pac.  687. 

The  weakness  arising  from  the  crys- 
tallization of  iron  being  a  defect  which 
cannot  be  discerned  by  an  external  ex- 
amination, a  servant  who  is  injured 
owing  to  the  breaking  of  a,  hook  from 
that  cause  after  a  few  months'  use  is, 
as  a  matter  of  law,  unable  to  recover 
damages  where,  according  to  expert  tes- 
timony, the  breaking  strain  of  a  sound? 
hook  of  the  same  cross-section  is  about 
four  times  as  great  as  that  to  which  it 
was  being  subjected  when  the  accident 
occurred.  Lyons  v.  Knowles  (1893)  — 
Cal.  — ,  32  Pac.  883. 

An  expert  witness  may  give  his  opin- 
ion as  to  the  effect  of  the  breaking  of 
strands  of  wire  upon  the  ultimate 
strength  of  the  cable,  or  the  process  of 
crystallization,  the  result  of  time  and 
friction,  and  as  to  the  probable  life  of 
a  cable  under  given  circumstances.  Bruce 
V.  Beall  (1897)  99  Tenn.  303,  41  S.  W. 
445. 

It  is  not  error  to  permit  a  man  who 
has  been  in  the  hardware  business  to- 
testify  that,  in  his  opinion,  a  fracture 
in  a  brake  staff  was  an  old  one.  Moort- 
V.  Northern  P.  R.  Co.  (1891)  46  Minn. 
106,  24  Am.  St.  Eep.  194,  48  N.  W.  679. 

In  a  case  where  an  employee  was  in- 
jured by  the  breaking  of  the  clamp  to 
which  a  derrick  guy  rope  was  fastened, 
and  the  clamp  had  been  forged  in  de- 
fendant's shops  from  material  furnished 
by  it,  expert  testimony  that  the  break 
could  have  been  caused  only  by  the  use 
of  defective  material  in  making  the 
clamp,  or  the  subsequent  overstraining 
of  the  derrick,  was  received.  Welsh  v, 
Cornell  (1900)  49  App.  Div.  203,  63  N. 
Y.  Supp.  44. 

In   an  action  for  injuries  caused  by 
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a.  defective  elevator,  where  the  evidence 
showed  that  it  had  been  put  up  by  in- 
experienced and  incompetent  workmen, 
and  that  no  safety  appliances  had  been 
introduced,  it  was  proper  to  admit  the 
testimony  of  an  expert  builder  of  ele- 
vators, for  the  purpose  of  showing  that 
^n  elevator  without  safety  appliances 
was  unsafe,  and  that  an  ordinary  car- 
penter or  machinist  would  not  be  a  fit 
person  to  construct,  repair,  or  put  up 
an  elevator.  Bier  v.  Standard  Mfg.  Co. 
(1889)    130  Pa.  446,  18  Atl.  637. 

A  question  calling  for  the  opinion  of 
s,  witness  as  to  the  competency  of  a 
coservant  of  the  injured  person  is  not 
objectionable  after  a  sufficient  predicate 
has  been  laid.  Buckalew  v.  Tennessee 
Coal,  Iron  &  R.  Go.  (1895)  112  Ala.  146, 
20  So.  606,  where  it  was  held  that  the 
•evidence  of  an  expert  miner  who  was 
well  acquainted  with  the  work  done  by 
the  delinquent  coservant — the  foreman 
of  a  gang  of  convicts — was  admissible. 

The  testimony  of  an  experienced  rail- 
road man,  though  not  an  engineer,  that 
a,  certain  engineer  had  no  idea  of  speed, 
that  he  would  pull  a  train  down  hill  as 
fast  as  he  could  turn  a  wheel,  and  did 
so  on  trains  on  which  the  witness  was 
a  conductor,  is  admissible  upon  the  issue 
of  the  general  negligence  and  incompe- 
tency of  the  engineer.  Galveston,  E.  <6 
S.  A.  R.  Co.  V.  Dams  (1898)  92  Tex. 
372,  48  S.  W.  570,  reversing  —  Tex. 
Civ.  App.  — ,  45  S.  W.  956. 

Upon  the  issue  whether  a  defect  in  a 
machine  was  so  patent  that  one  who 
worked  on  it  after  knowing  thereof  as- 
sumed the  risk  of  injury  from  it,  a 
witness  who  has  stated  that  the  machine 
would  have  been  perfectly  safe  but  for 
such  defect  may  be  asked  whether,  with 
the  experience  he  has  had,  he  would  have 
known  that  the  defect  made  the  machine 
more  dangerous  to  work  upon.  Blumen- 
thal  V.  Craig  (1897)  26  C.  C.  A.  427, 
55  U.  S.  App.  8,  81  Fed.  320. 

An  expert  may  properly  testify  that 
a,  dump  car  may  be  in  perfectly  good 
order  and  still  fly  back  by  reason  of  the 
fault  of  those  who  dump  it,  and  that 
he  had  seen  it  done.  The  latter  state- 
ment serves  to  show  more  clearly  the 
value  and  weight  of  his  opinion.  Dona- 
hoe  V.  New  York  &  N.  E.  R.  Co.  (1893) 
159  Mass.  125,  34  N.  E.  87. 

Where  a  witness  who  was  on  a  hand 
car  with  deceased  at  the  time  it  was 
run  down  by  a  train  had  testified  to 
all  the  facts,  it  was  competent  to  ask 


him  whether  the  deceased  had  ample 
time  to  jump  from  the  hand  ear  before 
the  collision.  Quinn  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1888)  56  Conn.  44,  7 
Am.  St.  Rep.  284,  12  Atl.  97. 

Where  the  negligence  alleged  is  that 
an  inexperienced  boy  was  set  to  work 
without  proper  instruction,  a  witness  of 
experience  is  properly  allowed  to  testify 
as  to  the  dangers  incident  to  the  use 
of  a  machine,  what  precautions  were 
necessary  to  avoid  those  dangers,  that 
the  men  usually  employed  about  such 
a  machine  were  adults,  and  that,  before 
being  set  to  work,  those  men  were  ordi- 
narily instructed  carefully  in  its  use. 
New  York  Biscuit  Co.  v.  Rouss  (1896) 
20  C.  C.  A.  555,  45  U.  S.  App.  45,  74 
Fed.  608. 

Expert  testimony  that  the  proper  con- 
struction of  a  derrick  required  that  its 
boom  be  rigged  with  two  ropes,  or  that 
the  mast  be  provided  with  a  lever  by 
which  the  swing  of  the  boom  can  be 
controlled,  is  sufiicient  to  carry  to  the 
jury  the  question  whether  an  injury  to 
a  workman  who  was  struck  by  the 
swinging  bucket  of  a  derrick  not  so 
equipped  was  not  attributable  to  faults 
of  construction  and  equipment,  as  well 
as  to  negligent  operation  by  fellow  serv- 
ants. Ereigh  v.  Westinghouse,  G.  K.  & 
Co.  (1909)  214  U.  S.  249,  53  L.  ed.  984, 
29  Sup.  Ct.  Rep.  619. 

Expert  evidence  is  admissible  to  prove 
the  proper  method  of  repairing  belts. 
Lee  v.  Republic  Iron  <£  Steel  Co.  (1909) 
148  III.  App.  585,  affirmed  in  (1909)  241 
111.  372,  89  N.  E.  655. 

The  testimony  of  a  mining  expert  is 
admissible  to  show  whether  or  not  the 
conditions  and  surroundings  in  question 
were  safe.  Ea/milton  v.  Spring  Valley 
Coal  Co.   (1909)    149  111.  App.  10. 

The  testimony  of  witnesses  who  were 
shown  to  be  old,  experienced  railroad 
men,  and  thoroughly  familiar  with  the 
method  of  loading  wheels  on  flat  cars 
by  a  skid,  is  admissible  to  show  the 
proper  method  of  loading  such  wheels. 
Meily  v.  St.  Louis  &  8.  F.  R.  Co.  (1908) 
215  Mo.  567,  114  S.  W.  1013. 

Expert  testimony  is  admissible  to 
show  whether  or  not  a  loose  stirrup  on  a 
box  car  would  be  dangerous  to  climb 
upon  when  the  car  was  in  motion.  St. 
Louis  Southwestern  R.  Co.  v.  Neef 
(1911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1168. 

Expert  testimony  is  admissible  upon 
the    construction,    adjustment,    defects. 
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tion  must  be  laid  for  its  introduction  by  showing  that  the  proposed 
witness  possesses  the  qualifications  of  an  expert  in  regard  to  the  sub- 
ject-matter.' 

Prejudicial  error  is  deemed  to  have  been  committed  if  the  hypo- 


etc,  of  a  circular  saw.  Comeau  v.  C.  O. 
Manuel  &  Sons  Oo.  (1911)  84  Vt.  501, 
80  Atl.  51. 

Expert  testimony  is  not  admissible  to 
prove  that  a  hook  in  a  hoisting  appli- 
ance was  suitable  or  not,  because  this 
extended  to  the  merits  of  the  contro- 
versy, and  did  not  involve  matters  of 
science,  art,  or  skill.  Benson  v.  Superior 
Mfg.  Co.  (1911)  147  Wis.  20,  132  N.  W. 
633. 

9  Witnesses  introduced  in  a  personal 
injury  case,  for  the  purpose  of  showing 
a  coal  company's  negligence  in  not  block- 
ing its  railroad  switch  rails,  may,  to 
show  their  experience  as  railroad  men, 
testify  that  switches  were  blocked  be- 
fore and  after  the  accident  in  certain 
railroad  yards  where  they  worked.  Nor 
is  it  a  valid  objection  to  their  testi- 
mony, that  they  acquired  their  experi- 
ence from  work  at  ordinary  railroad 
yards,  and  not  at  switch  tracks  about 
coal  shafts.  Hamilton  v.  Rich  Bill  Coal 
Min.  Co.  (1891)  108  Mo.  364,  18  S.  W. 
977. 

The  conductor  of  an  electric  street 
car,  who  has  been  so  employed  for  two 
months,  is  a  competent  witness  to  testify 
within  what  distance  such  a  car,  going 
at  a  stated  rate  of  speed,  can  be  stopped. 
Watson  V.  Minneapolis  Street  R.  Co. 
(1893)  53  Minn.  551,  55  N.  W.  742. 

A  witness  who  is  an  expert  in  regard 
to  the  subject-matter,  and  has  made  a 
personal  examination  of  the  place  where 
the  accident  occurred,  may,  after  he  has 
described  it,  state  his  opinion  regarding 
its  dangerous  nature.  McNemey  v. 
Reading  City  (1892)  150  Pa.  611,  25 
Atl.  57. 

The  testimony  of  a  witness  as  to  the 
speed  of  trains  is  properly  admitted, 
where  it  has  been  shown  that  he  is  a 
resident  of  the  particular  district 
through  which  they  passed,  is  familiar 
with  the  running  of  trains,  and  has 
formed  an  opinion  as  to  the  speed  of 
those  under  discussion.  Pence  v.  GM- 
cago,  R.  I.  &  P.  R.  Go.  (1890)  79  Iowa, 
389,  44  N.  W.  686. 

The  fact  that  a  witness  did  not  know 
how  many  feet  or  rods  there  are  in  a 
mile  was  held  not  to  be  a  sufficient  rea- 
M.  &  S.  Vol.  IV.— 304. 


son  for  excluding  his  testimony  as  to  the 
speed  of  a  certain  train,  where  it  was 
shown  that  he  lived  near  the  scene  of 
the  accident,  and  had  seen  many  trains 
pass.  Ward  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  (1893)  85  Wis.  601,  55  N.  W. 
771. 

A  fireman  is  not  competent  to  testify 
as  an  expert  respecting  the  necessity  of 
a  safety  switch  at  the  point  where  a 
train  was  derailed.  Ballard  v.  New 
York,  L.  E.  &  W.  R.  Go.  (1889)  126  Pa. 
141,  19  Atl.  35. 

No  one  should  be  allowed  to  testify 
as  to  the  condition  of  electrical  appa- 
ratus, or  as  to  the  cause  of  an  injury 
received  in  making  repairs  thereon,  un- 
less he  has  first  shown  himself  to  be  an 
expert,  and  also  has  sufficient  knowledge 
of  the  facts  connected  with  the  appliance 
used  to  enable  him  to  form  an  intelli- 
gent and  reliable  opinion.  Schweitaer  v. 
Citizens'  General  Electrio  Co.  (1899)  21 
Ky.  L.  Rep.  608,  52  S.  W.  830. 

The  exclusion  of  testimony  by  defend- 
ant's manager  as  to  his  knowledge  of 
the  use,  purpose,  and  necessity  of  a  cer- 
tain improved  form  of  appliance  in  de- 
fendant's paper  mill,  is  not  error  where 
he  has  testified  that  he  is  not  a  practi- 
cal machine  man,  and  other  evidence  by 
a  competent  witness  on  the  subject  is 
undisputed.  Kreider  v.  Wisconsin  River 
Paper  &  Pulp  Go.  ( 1901 )  110  Wis.  645 
86  N.  W.  662. 

An  expert  machinist  who  had  been  for 
many  years  employed  in  connection  with 
the  making  and  installation  of  hoisting 
machinery  will  be  assumed  to  have  the 
knowledge  requisite  for  the  repair  of 
old  machinery  of  that  description,  even 
if  he  had  no  actual  experience  in  repair- 
ing the  particular  device  in  question. 
Alaska  Treadwell  Gold  Min.  Go.  v. 
Cheney  (1908)  89  C.  C.  A.  351,  162 
Fed.  593. 

A  sea  captain  is  competent  to  testify 
as  an  expert  as  to  the  sufficiency  of  a 
towing  hawser,  where  he  has  been  a 
captain  for  thirty  years,  and  has  had 
experience  in  towing  in  all  parts  of  the 
world.  American  Tomng  &  Lightering 
Co.  V.  Baker-Whiteley  Coal  Co.  (1909) 
111  Md.  504,  75  Atl.  341. 
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thetical  state  of  facts  upon  which  an  expert  was  asked  to  give  an. 
opinion  did  not  correspond  with  that  which  was  actually  involved  in^ 
the  case." 

1598.  [831]  Judicial  notice. — The  extent  to  which  judicial  notice- 
will  be  taken  of  certain  facts  which  have  actually  been,  or  may  well  be, 
material  in  employers'  liability  cases,  is  indicated  by  the  subjoined 
note.     The  decisions,  especially  those  which  are  concerned  with  the- 
f unctions  and  duties  of  servants,  are  anything  but  consistent.* 


A  factory  inspector  is  qualified  to  tes- 
tify as  an  expert  as  to  the  practicability 
of  guarding  a  sprocket  wheel,  where  he 
has  had  experience  in  determining  the 
safety  of  similar  machinery,  and  has  or- 
dered similar  machinery  guarded  in 
other  factories.  Schweikert  v.  John  R. 
Davis  Lumber  Co.  (1911)  145  Wis.  632, 
130  N.  W.  508. 

The  fact  that  a  witness  has  been  a 
laborer  somewhere  around  a  sawmill 
does  not  qualify  him  to  give  an  opinion 
on  management  and  care  of  the  machin- 
ery. Burroughs  v.  Curtiss  Lumber  Co. 
(1911)  58  Or.  270,  114  Pac.  103. 

10  A  question  put  to  an  expert,  asking 
his  opinion  as  to  whether  danger  would 
be  increased  by  running  an  engine  back- 
wards over  the  track  at  a  higher  rate  of 
speed,  supposing  such  track  was  so 
badly  out  of  line  that  it  was  plainly 
visible  to  the  eye,  was  held  to  be  im- 
proper because  there  was  no  issue  as  to 
the  improper  rate  of  speed,  and  the  ques- 
tion was  indefinite  as  to  the  condition 
of  the  track.  Slight  as  well  as  serious 
defects  may  be  seen.  The  extent  of  the 
visible  defect  should  be  stated,  for  if  this 
is  done,  the  expert  may  not  regard  it  as 
a  defect  at  all.  Kuhns  v.  Wisconsin,  I. 
d  N.  R.  Co.  (1887)  70  Iowa,  561,  31  N. 
W.  868. 

1  (a)  Judicial  notice  taken. — ^A  court 
will  take  judicial  notice  of  the  functions 
of  ticket  agents  and  conductors.  Dye  v. 
Virginia  Midland  R.  Co.  (1891)  9 
Mackey,  63.  Of  the  extent  of  the  au- 
thority of  a  general  superintendent  of 
a  railway  in  conducting  its  ordinary 
business  operations.  Sacalaris  v.  Eu- 
reka &  P.  R.  Go.  (1883)  18  Nev.  158, 
51  Am.  Rep.  737,  1  Pac.  835.  Of  the 
fact  that  a  conductor's  authority  does 
not  extend  to  carrying  passengers 
gratuitously.  Condran  v.  Chicago,  M. 
d  St.  P.  R.  Co.  (1895)  28  L.R.A.  749, 
14  C.  C.  A.  506,  32  U.  S.  App.  182,  67 
Fed.  522.    Of  the  fact  that  it  is  the  duty 


of  a  section  master  to  keep  both  track: 
and  right  of  way  in  proper  condition. 
Mobile  d  0.  R.  Co.  v.  Stinson  (1896)  74- 
Miss.  453,  21  So.  14,  522.     Of  the  fact, 
that  a  brakeman  on  a  train  which  is  out . 
on  the  road  has  other  duties  to  perform 
besides   those   of   inspection.     Matchett 
V.  Cincinnati,  W.  d  M.  R.  Co.    (1892) 
132  Ind.  334,  31  N.  E.  792.    Of  the  facts- 
that  trainmen  often  walk  along  by  the- 
side  of  trains,   that  they  must  go  be- 
tween cars  in  coupling  and  uncoupling- 
them,  that  this  is  frequently  done  while- 
the  cars  are  in  motion,  and  that  it  is. 
quite   a  general  practice  for  brakemen 
to  go  ahead  of  trains  and  open  switches- 
for  them  to  enter  on  side  tracks.     In- 
dianapolis,  D.   d   W.   R.    Co.   V.    Clay 
(1891)    4  Ind.  App.   282.     Of  the  fact 
that    conductors    of    passenger    trains- 
must  not  only  enter  their  trains  when 
in  motion,  but  leave  them  before  they 
come  to  a  full  stop.    Dailey  v.  Preferred'- 
Masonic  Mut.   Acci.  Asso.    (1894)    102 
Mich.    289,   26    L.R.A.    171,    57    N.    W. 
184,  60  N.  W.  694. 

Courts  know  judicially  that  loading 
railroad  iron  on  flat  cars  pertains  to  the 
service  of  an  employee.    Indianapolis  d- 
St.  L.  R.  Co.  V.  Johnson  (1885)  102  Ind. 
352,  26  N.  E.  200. 

In  a  much-discussed  case  the  Supreme 
Court  of  the  United   States   held  that, 
judicial   notice  would  be  taken   of  the 
fact  that,  subject  to  the  general   rules- 
and  orders  of  the  directors  of  the  com- 
pany, a  conductor  has  entire  control  and' 
management  of  his  train.     Chicago,  M, 
d  St.  P.  R.  Co.  V.  Ross   (1884)    112  U. 
S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep. 
184.      This    particular   ruling    has    not- 
been  reversed  by  New  England  R.  Co. 
V.  Conroy   (1899)   175  U.  S.  323,  44  L. 
ed.  181,  20  Sup.  Ct.  Rep.  85,  though,  aff 
already  stated  (§  1478,  ante),  the  later- 
case    qualifies    the    earlier    one    to    the 
extent  of  discarding  the  theory  on  which 
it  was  decided,  viz.,  that  the  court  was- 
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As  to  the  burden  of  proof  in  actions  of  negligence  generally,  see 
Sliearm.  &  Eedf.  Neg.  §§  57-60;  1  Beven,  Neg.  pp.  127-147. 

As  to  the  burden  of  proof  in  cases  where  it  is  essential  to  determine 
whether  a  negligent  coservant  was  or  was  not  a  vice  principal,  see 
§§  1438,  1492,  ante. 

As  to  the  presumptions  entertained  with  regard  to  the  adoption  of 
the  doctrine  of  common  employment  in  a  state  other  than  that  wherein 
the  action  is  brought,  see  chapter  lxxxvi.,  post. 

1599.  [832]  Burden  of  proving  negligence  rests  on  the  servant. — 
An  injured  servant,  like  all  other  persons  who  seek  to  recover  damages 
on  the  ground  of  negligence,  has  the  burden  of  proving  by  a  prepon- 
derance of  evidence  that  the  defendant  was  culpable  in  the  premises.^ 


justified  in  saying,  from  such  common 
knowledge  as  it  might  be  supposed  to 
possess,  that  the  nature  of  the  control 
exercised  by  a  conductor  was  such  as 
to  constitute  him  a  departmental  vice 
principal. 

Where  the  jury  have  found  for  the 
plaintiflf  on  the  theory  that  his  injury 
was  caused  by  his  head  striking  against 
an  arch  in  a  tunnel  while  he  was  sitting 
on  the  brake  wheel  of  a  box  car,  and  it 
it  shown  that  this  could  not  have  oc- 
curred unless  his  forehead  was  4  feet 
7  inches  above  the  wheel,  the  court  will 
take  judicial  notice  of  the  fact  that  the 
accident  could  not  have  happened,  in  the 
manner  alleged,  to  a  man  of  anything 
like  normal  height,  and  will  set  aside 
the  verdict.  Hunter  v.  New  York,  0. 
&  W.  B.  Go.  (1889)  116  N.  Y.  616,  6 
L.R.A.  246,  23  N.  E.  9. 

(b)  Judicial  notice  not  taken. — A 
court  cannot  take  judicial  notice  of  the 
rules  and  regulations  of  a  particular 
railway  company, — as,  that  the  foot- 
board of  an  engine,  while  being  used  for 
switching  purposes,  is  the  post  of  duty 
of  the  yardmaster.  Highland  Ave.  & 
Belt  R.  Co.  V.  Walters  (1890)  91  Ala. 
435,  8  So.  357.  Nor  of  the  duties  per- 
formed by  trainmen,  and  the  degrees  of 
supremacy  or  subordination  existing 
among  them.  McQowan  v.  St.  Louis  d  I. 
M.  B.  Co.  (1876)  61  Mo.  528.  Nor  of 
the  extent  of  the  duties  and  authority  of 
a  division  superintendent  of  a  railway. 
Brown  v.  Missouri,  K.  &  T.  B.  Co. 
(1877)  67  Mo.  122  (action  by  stranger; 


the  question  being  whether  the  company 
was  bound  by  an  order  given  for  drugs 
required  for  an  injured  person ) .  Nor  of 
the  functions  of  a  general  solicitor  of  a 
railway  company.  Illinois  C.  B.  Co.  v. 
Pairpoint  Mfg.  Co.  (1894)  55  111.  App. 
231  (validity  of  service  of  summons). 
Nor  of  the  extent  to  which  a  railway 
company  is  bound  by  the  acts  of  a  brake- 
man  in  respect  to  third  persons.  Farber 
V.  Missouri  P.  B.  Co.  (1893)  116  Mo. 
81,  20  L.R.A.  350,  22  S.  W.  631  (ejec- 
tion of  passenger  from  train) .  Nor  of 
the  meaning  of  such  technical  and  arbi- 
trary terms  as  are  used  by  railway  em- 
ployees to  describe  certain  operations 
connected  with  the  handling  of  trains. 
Georgia  R.  d  Bkg.  Co.  v.  Fitzgerald 
(1899)  108  Ga.  507,  49  L.R.A.  175,  34 
S.  E.  316.  In  the  last-cited  case,  where 
the  injury  was  alleged  to  have  been 
caused  by  the  negligent  "kicking"  of  a 
car,  and  no  evidence  was  introduced  to 
show  that  a  "running  switch"  and  a 
"kick"  were  the  same  thing,  it  was  held 
to  be  erroneous  to  admit  in  evidence 
against  defendant  one  of  its  rules  which 
related  exclusively  to  running  switches. 
Ibid. 

1  Laiorence  v.  Kelly  (1910)  19  Mani- 
toba L.  Efip.  359;  Texas  d  P.  R.  Go.  v. 
Barrett  (1867)  166  U.  S.  617,  41  L.  ed. 
1136,  17  Sup.  Ct.  Eep.  707;  Flippen  v. 
Kimball  (1898)  31  C.  C.  A.  282,  59  U. 
S.  App.  1,  87  Fed.  258;  Hodges  v.  Kim- 
hall  (1900)  44  C.  C.  A.  193,  104  Fed. 
745 ;  Carnegie  Steel  Go.  v.  Byers  ( 1907 ) 
8  L.R.A.(N.S.)  677,  82  C.  C.  A.  115,  14» 
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This  doctrine  may  be  regarded  simply  as  an  illustration  of  the  general 
rule  of  procedure  which  is  embodied  in  the  maxim,  Ei  incumbit  pro- 

Fed.  667;  Southern  R.  Go.  v.  Garr  (1909)  158  Mich.  428,  122  N.  W.  1073; 
(1907)  82  C.  C.  A.  240,  153  Fed.  106;  Gederberg  v.  Minneapolis,  St.  P.  d>  8. 
'Norguet  v.  Paramount  Worsted  Mills  Ste.  M.  B.  Co.  (1907)  101  Minn.  100, 
(1910)  177  Fed.  970;  Kyner  v.  Portlaml  111  N.  W.  953;  Millar  v.  Madison  Car 
Cold  Min.  Co.  (1910)  106  C.  C.  A.  245,  Go.  (1895)  130  Mo.  517,  31  S.  W.  574; 
184  Fed.  43;  MoUle  &  0.  R.  Co.  v.  Wojtylah  v.  Kansas  &  T.  Goal  Go. 
Thomas  (1868)  42  Ala.  672  (diaap-  (1905)  188  Mo.  260,  87  S.  W.  506; 
proving  instruction  which  ascribed  to  Glasscoch  v.  Sioafford  Bros.  Dry  Goods 
the  master  an  absolute  duty  to  have  Co.  (1904)  106  Mo.  App.  657,  80  S.  W. 
suitable  appliances)  ;  Smoot  v.  Mohile  <S>  364;  Kremer  v.  Eagle  Mfg.  Co.  (1906) 
M.  R.  Co.  (1880)  67  Ala.  13;  King  v.  120  Mo.  App.  247,  96  S.  W.  726;  Willcer- 
Woodstock  Iron  Co.  (1904)  143  Ala.  son  v.  St.  Louis  d  8.  F.  R.  Co.  (1910) 
632,  42  So.  27;  Greola  Lumber  Co.  v.  140  Mo.  App.  306,  124  S.  W.  543;  Row- 
Mills  (1906)  149  Ala.  474,  42  So.  1019;  dm  v.  Daniell  (1910)  151  Mo.  App.  15, 
Pike  V.  Tallassee  Falls  Mfg.  Co.  (1909)  132  S.  W.  23;  Hill  v.  Boston  &  M.  B.  Co. 
161  Ala.  423,  49  So.  857;  Alabama  G.  S.  (1904)  72  N.  H.  518,  57  Atl.  924;  Hill 
R.  Co.  V.  Tount  (1910)  165  Ala.  537,  v.  Boston  d  M.  B.  Go.  (1904)  72  N.  H. 
51  So.  737;  St.  Louis,  I.  M.  &  8.  B.  Go.  518,  57  Atl.  924  (failure  to  promulgate 
V.  Harper  (1884)  44  Ark.  524;  Walker  rules);  Smith  v.  Boston  d  M.  B.  Co. 
V.  Louis  Werner  Sawmill  Co.  (1905)  76  (1905)  73  N.  H.  325,  61  Atl.  359;  Hamiel 
Ark.  436,  88  S.  W.  988;  Arkansas  v.  Newmarket  Mfg.  Go.  {1905)  13  iJ.  B.. 
Smokeless  Coal  Go.  v.  Pippins  (1909)  386,  62  Atl.  592;  Hicks  v.  Glaremont 
92  Ark.  138,  122  S.  W.  113,  19  Ann.  Pwper  Go.  (1907)  74  N.  H.  154,  65  Atl. 
Cas.  861;  Ghielinsky  v.  Hoopes  &  T.  Go.  1075;  DeGraff  v.  New  York  G.  &  H.  B. 
(1894)  1  Marv.  (Del.)  273,  40  Atl.  B.  Go.  (1879)  76  N.  Y.  125;  Pamtow  v. 
1127;  Daniels  \.  LieUg  Mfg.  Go.  (1896)  Northern  G.  R.  Go.  (1880)  83  N.  Y.  7; 
2  Marv.  (Del.)  207,  42  Atl.  447 ;  Bono-  Corcoran  v.  New  York,  N.  H.  &  H.  B.  Go. 
-van  V.  HarUn  d  H.  Co.  (1899)  2  Penn.  (1901)  58  App.  Div.  606,  69  N.  Y.  Supp. 
(Del.)  190,  44  Atl.  619;  Groker  v.  Pusey  73;  Skapura  v.  National  Sugar  Ref.  Go. 
d  J.  Co.  (1900)  3  Penn.  (Del.)  1,  50  (1903)  83  App.  Div.  21,  81  N.  Y.  Supp. 
Atl.  61;  Boyd  v.  Blumenthal  (1902)  3  1085;  Uoehn  v.  Lautz  (1904)  94  App. 
Penn.  (Del.)  564,  52  Atl.  330;  WalU  v.  Div.  14,  87  N.  Y.  Supp.  921;  McManus 
People's  R.  Co.  (1911)  —  Del.  — ,  80  v.  Davitt  (1904)  94  App.  Div.  481,  88 
Atl.  355 ;  Jones  v.  Central  of  Georgia  N.  Y.  Supp.  55 ;  Schlappendorf  v.  Ameri- 
R.  Go.  (1902)  116  Ga.  27,  42  S.  E.  363;  can  R.  Traffic  Co.  (1911)  142  App.  Div. 
Wiggins  Ferry  Co.  v.  Hill  (1904)  112  554,  127  N.  Y.  Supp.  44;  Ringue  v.  Ore- 
Ill.  App.  475;  Adams  v.  Central  Indiana  gon  Goal  d  Nav.  Go.  (1904)  44  Or.  407, 
R.  Co.  (1906)  38  Ind.  App.  607,  78  N.  75Pae.  703;  Smith  \ .  Philadelphia  Trac- 
E.  687 ;  Choctaw,  0.  d  G.  B.  Co.  v.  tion  Co.  ( 1902 )  202  Pa.  54,  51  Atl.  345 ; 
O'Nesky  (1905)  6  Ind.  Terr.  180,  90  S.  M'Guire  v.  Lehigh  Valley  R.  Go.  (1906) 
W.  300;  Atoka  Coal  d  Min.  Co.  v.  Miller  215  Pa.  618,  64  Atl.  825;  Levns  v.  Penn- 
ing) 7  Ind.  Terr.  104,  104  S.  W.  555;  sylvania  B.  Co.  (1908)  220  Pa.  317,  18 
Meyer  v.  Boepple  Button  Go.  (1900)  L.R.A.(N.S.)  279,  69  Atl.  821,  13  Ann. 
112  Iowa,  51,  83  N.  W.  809;  Byan  v.  Ciis.  1142;  Franczak  v.  Nazareth  Cement 
Farley  d  L.  Mfg.  Go.  (1909)  140  Iowa,  Go.  (1910)  42  Pa.  Super.  Ct.  263;  Mis- 
619,  119  N.  W.  86;  Siglin  v.  Chicago  d  souri  Valley  Bridge  d  Iron  Co.  v.  Bal- 
N.  W.  B.  Co.  (1911)  151  Iowa,  290,  130  lard  (1909)  53  Tex.  Civ.  App.  110,  116 
N.  W.  1057 ;  O'Connell  v.  Baltimore  d  S.  W.  93 ;  Galveston,  H.  d  S.  A.  B.  Go. 
0.  R.  Co.  (1863)  20  Md.  212,  83  Am.  v.  Parish  (1906)  —  Tex.  Civ.  App.—, 
Dec.  549 ;  Rohinson  v.  Georgia  F.  Blake  93  S.  W.  682;  Bowers  v.  Bristol  Gas  d 
Mfg.  Co.  (1887)  143  Mass.  528,  10  N.  E.  Electric  Go.  (1902)  100  Va.  533,  42 
314;  Palmer  v.  Goyle  (1905)  187  Mass.  S.  E.  296;  W.  B.  Trigg  Co.  v.  Lindsay 
136,  72  N.  E.  844;  Peppett  v.  Michigan  (1903)  101  Va.  193,  43  S.  E.  349; 
0.  B.  Co.  (1899)  119  Mich.  640,  78  N.  Norfolk  d  W.  B.  Co.  v.  Cromer  (1903) 
W.  900;  Games  v.  Guelph  Patent  Cash  101  Va.  667,  44  S.  E.  898;  Norfolk  d  W. 
Co.  (1905)  141  Mich.  23,  104  N.  W.  322;  R.  Co.  v.  McDonald  (1906)  106  Va.  207, 
Edwards     v.     Engadine     Lumler     Co.  55   S.   E.   554;    Glinchfield   Goal   Go.  v. 
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Wheeler  (1908)  108  Va.  448,  62  S.  E. 
269;  Southern  R.  Go.  v.  Johnson  (1910) 
111  Va.  499,  69  S.  E.  323,  Ann.  Cas. 
1912  A,  81 ;  Cully  r.  Northern  P.  B.  Go. 
(1904)  35  Wash.  241,  77  Pac.  202; 
Larson  v.  American  Bridge  Go.  (1905) 
40  Wash.  224,  111  Am.  St.  Rep.  904,  82 
Pac.  294;  Long  v.  McCabe  £  HarrUlton 
(1909)  52  Wash.  422,  100  Pac.  1016; 
Hunuphreys  v.  Newport  News  &  M.  Val- 
ley Co.  (1889)  33  W.  Va.  135,  10  S.  E. 
39;  Drisooll  v.  Allis-Chalmers  Co. 
(1911)  144  Wis.  451,  129  N.  W.  401; 
Knudsen  v.  La  Crosse  Stone  Co.  (1911) 
145  Wis.  394,  33  L.R.A.(N.S.)  223,  130 
N.  W.  519;  and  cases  cited  passim  in 
this  subtitle. 

"The  burden  must  rest  upon  the  in- 
jured servant  to  show  by  his  complaint 
that  some  duty  of  the  master  has  been 
violated.  If  that  duty  is  one  the  dis- 
charge of  vp^hich  has  been  delegated  to 
another,  not  only  the  duty,  but  the  dele- 
gation of  it,  as  well  as  its  violation, 
must  be  shown."  New  Pittsburgh 
Goal  &  Coke  Co.  v.  Peterson  (1893)  136 
Ind.  398,  43  Am.  St.  Kep.  327,  35  N. 
E.  7. 

"It  is  not  for  the  defendant  to  ac- 
count for  the  accident  on  a  theory  con- 
sistent with  due  care,  but  for  the 
plaintiff  to  account  for  it  on  a  theory 
Inconsistent  therewith."  Breen  v.  St. 
Louis  Cooperage  Co.  (1892)  50  Mo. 
App.  202. 

Any  instruction  is  erroneous  which 
makes  the  master's  liability  turn  upon 
the  existence  of  danger,  not  of  negli- 
gence {Lincoln  Street  R.  Co.  v.  Cox 
[1896]  48  Neb.  807,  67  N.  W.  740)  ;  or 
which  directs  the  jury  to  find  for  the 
plaintiff  if  they  should  determine  that, 
in  doing  what  he  did  with  respect  to 
the  defective  appliance  in  question,  he 
was  acting  in  the  proper  discharge  of 
his  duties,  and  while  so  acting  took 
proper  precautions  (Norfolk  £  W.  R. 
Co.  V.  Mann  [1901]  99  Va.  180,  37  S. 
E.  849). 

An  instruction  which  makes  the  lia- 
bility of  a  street  railway  company  for 
an  injury  to  an  employee  from  coming 
in  contact  with  a  broken  fire  alarm 
wire  which  had  fallen  across  the  trolley 
wire  depend  upon  the  manner  in  which 
the  wires  were  constructed  and  main- 
tained, instead  of  upon  the  negligence 
of  the  company  in  so  maintaining  and 
constructing  them, — ^is  erroneous.  Lin- 
coln Street  R.  Co.  v.  Cox  (1896)  48 
Neb.  807,  67  N.  W.  740. 


Where  a  servant  was  injured  in  the 
master's  shop  by  stepping  into  a  bar- 
rel of  hot  water  sunk  into  the  ground 
so  that  the  top  was  flush  with  the  sur- 
face, and  he  contended  that  the  injury 
was  caused  by  the  action  of  a  vicious 
dog  kept  by  the  master,  it  was  held  that 
an  instruction  declaring  that  the  serv- 
ant would  be  entitled  to  recover  if  the 
jury  found  that  the  action  of  the  dog 
was  not  a  risk  assumed  by  the  servant, 
and  that  such  action  was  the  cause  of 
the  injury,  was  erroneous,  inasmuch  as 
it  did  not  require  a  consideration  of  the 
master's  negligence  in  placing  and 
maintaining  the  barrel,  and  the  serv- 
ant's freedom  from  negligence.  Meyer 
V.  Boepple  Button  Go.  (1900)  112  Iowa, 
51,  83  N.  W.  809. 

In  a  case  where  the  plaintiff  had 
proved  the  occurrence  of  the  accident, 
and  introduced  affirmative  evidence  in- 
dicating that  the  defect  had  existed  for 
a  considerable  time,  it  was  held  that  an 
instruction  that  it  is  the  duty  of  the 
employer  "to  exercise  reasonable  care  in 
keeping  such  machinery  and  appliances 
in  a  reasonably  safe  condition  for  use" 
did  not  place  the  burden  of  disproving 
the  neglect  of  duty  upon  him,  and  was 
not  improper.  Chicago,  B.  &  Q.  R.  Co. 
V.  Kellogg  (1898)  55  Neb.  748,  76  N. 
W.  462,  modifying  on  rehearing  54  Neb. 
127,  74  N.  W.  454. 

Where  the  evidence  tends  to  show 
that  the  plaintiff  was  injured  either  be- 
cause of  the  carelessness  and  incompe- 
tency of  those  who  arranged  a  hoisting 
apparatus  and  fixed  it  and  placed  it  in 
position,  or  because  of  defects  in  the 
apparatus  itself,  an  instruction  is  not 
erroneous  which  declares  the  plaintiff 
to  be  entitled  to  recover  if  the  jury 
believed  that  the  work  in  which  the  ap- 
paratus was  used  was  extra  hazardous. 
Such  an  instruction  is  not  open  to  ob- 
jection on  the  ground  that  it  assumes 
the  work  to  have  been  extra-hazardous, 
when  there  was  no  evidence  of  that  fact 
except  the  accident  itself.  It  merely 
directs  the  attention  of  the  jury  to  the 
propriety  of  considering  whether,  under 
the  circumstances,  the  plaintiff's  right 
of  recovery  may  not  hinge  upon  the 
rule  that  the  risks  resulting  from  the 
failure  of  the  master  to  furnish  suit- 
able machinery  and  prudent  servants 
to  operate  the  same  are  extra-hazardous 
and  not  assumed  by  a  servant  as  part 
of  his  contract  of  service.  Consolidated 
Coal  Co.  V.  Eaenmi  (1893)   146  111.  614, 
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batio  qui  dicit,  non  qui  negat?  Or  it  may  be  referred  to  the  more 
particular  conception — applicable  only  to  actions  for  negligence — 
that,  as  it  is  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  any  duty  which  the  law  imposes  has  been  properly  performed,  a 


35  N.  E.  162,  affirming  (1891)  48  111. 
App.  115. 

In  a  case  where  the  case  was  tried 
by  a  judge  sitting  as  a  jury,  it  was 
laid  down  that,  in  order  to  charge  a 
shipowner  with  liability  on  the  ground 
of  his  failure  to  furnish  a  safe  hook  to 
hold  a  boom  in  use  as  a  derrick,  the  in- 
jured person  must  furnish  evidence  of 
negligence  sufficiently  clear,  distinct, 
and  prepondering  to  convince  the  court, 
without  resort  to  conjecture  or  surmise, 
that  the  shipowner  was  negligent. 
The  Baron  Innerdale  (1899)  93  Fed. 
492.  But  in  this  case  several  wit- 
nesses had  stated  that  the  iron  of  the 
hooks  was  of  very  inferior  quality,  and 
that  there  was  evidence  of  a  flaw  of 
which  the  shipowner  should  have 
known.  Apparently,  therefore,  the  case 
would  have  been  for  the  jury  if  it  had 
been  tried  in  the  ordinary  manner. 

Where  the  servant  alleged  that  it 
was  the  master's  duty  to  furnish  safe 
appliances  and  to  keep  them  in  that 
condition,  and  that  he  failed  to  do  so, 
the  burden  is  upon  the  plaintiff  of 
showing  that  his  injury  resulted  from 
all  of  the  negligent  omissions,  operat- 
ing together.  Central  Foundry  Co. 
V.  Bailey  (1909)  162  Ala.  623,  50  So. 
346. 

As  to  coemployees  operating  the  same 
train,  there  is  no  presumption  of  negli- 
gence, and  if  one  servant  seeks  to  re- 
cover of  the  master  for  injuries  due  to 
the  negligence  of  another  servant  for 
whose  negligence  the  master  is  liable, 
such  negligence  must  be  proved.  Flet- 
cher V.  Freeman-8mith  Lumber  Co. 
<1911)  98  Ark.  202,  135  S.  W.  827. 

The  master's  negligence  must  be 
proved  by  the  preponderance  of  the 
evidence,  but  not  beyond  a  reasonable 
doubt.  Lunde  v.  Gudahy  Packing  Co. 
(1908)   139  Iowa,  688,  117  N.  W.  1063. 

The  burden  of  proving  the  practica- 
bility of  guarding  a  machine  is  upon 
the  plaintiff.  Glockner  v.  Earwood 
Mfg.  Go.  (1909)  109  Minn.  30,  122  N. 
W.  465,  18  Ann.  Cas.  130,  affirmed  on 
reargument  in  (1909)  109  Minn.  35, 
123  N.  W.  807,  18  Ann.  Cas.  132. 


An  employer  is  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to 
have  furnished  a  sufficient  number  of 
workmen  skilled  in  striking  left-handed 
blows  upon  tools  held  against  the  work 
to  be  shaped,  to  meet  the  needs  of  his 
business  in  that  regard.  Hilton  v. 
Fitchburg  B.  Co.  (1904)  73  N.  H.  116, 
68  L.R.A.  428,  59  Atl.  625. 

A  motorman  employed  by  the  defend- 
ant company,  who  was  injured  by  de- 
fects in  the  track  of  another  company 
over  which  he  operated  his  car  as  a 
part  of  his  route,  has  the  burden  of 
proving  that  it  was  the  defendant's 
duty  to  guard  against  the  defects  in 
question.  Powell  v.  Cohoes  B.  Co. 
(1909)  136  App.  Div.  240,  120  N.  Y. 
Supp.  336. 

An  instruction  that  the  burden  of 
proof  is  upon  the  defendant  to  show 
that  the  plaintiff  was  guilty  of  con- 
tributory negligence  is  erroneous  where 
the  defendant  disclaimed  any  defense 
of  contributory  negligence,  since  it 
tended  to  lead  the  jury  to  believe  that 
they  could  find  for  the  plaintiff  al- 
though he  had  not  proved  any  negli- 
gence on  the  part  of  the  master,  unless 
the  latter  proved  that  the  injuries  were 
caused  by  the  plaintiff's  contributory 
negligence.  Queen  City  Box  Co.  v. 
Duffy   (1908)   30  Ohio  C.  C.  819. 

It  is  error  to  charge  the  jury  in  ef- 
fect that  it  is  incumbent  upon  the  de- 
fendant to  show  by  a  preponderance  of 
the  evidence  that  the  plaintiff  was  not 
injured  by  him.  Gulf,  C.  &  8.  F.  B. 
Co.  V.  Newson  (1907)  45  Tex.  Civ. 
App.  562,  102  S.  W.  450. 

2  "The  onus  of  proof  is  on  the  plain- 
tiff. It  is  incumbent  on  him  to  show 
affirmatively  all  the  elements  of  a  right 
to  recover."  State  use  of  Hamelin  v. 
Malster   (1881)    57  Md.  287. 

All  the  authorities  are  agreed  that 
it  "devolves  upon  the  plaintiff  to  show 
the  negligence,  or,  in  other  words, 
.  .  .  to  prove  all  the  facts  which 
constitute  or  make  apparent  the  alleged 
negligence."  Atkinson,  T.  &  8.  F.  B. 
Go.  V.  Ledbetter  (1885)  34  Kan.  326, 
8  Pao.  411. 
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servant  must,  in  order  to  make  out  a  prima  facie  case  whicli  will  en- 
title him  to  go  to  the  jury,  produce  some  evidence  which  tends  to  de- 
.stroj  the  force  of  the  presumption  in  the  given  instance.'  Sometimes 
both  these  notions  are  adverted  to  in  the  same  statement.* 

From  the  principles  explained  in  chapter  xliii.,  ante,  it  follows 
that  one  of  the  essential  elements  which  the  servant  has  the  burden  of 
j)roving  is  the  master's  knowledge,  actual  or  constructive,  of  the  ex- 
istence of  the  dangerous  conditions  which  caused  the  injury.*     But 

3  This  aspect  of  the  principle  is  ad-  jB.    Co.    (1870)    20   Mich.    105,    4   Am. 

verted  to  in  the  following  cases:     Sum-  Rep.  364. 

inerhays  v.   Kansas  P.  R.   Go.    (1875)  The    presumption    in    favor    of    the 

■2.   Colo.  484    (complaint  not  negativing  master,  that  he  had  employed  a  compe- 

want  of  care  and  knowledge,  held  bad  tent  fellow  servant,  is  not  overcome  by 

•on  demurrer :      Murray  v.  Denver  &  R.  proof  showing  merely  that  at  some  time 

■<?.  R.  Go.   (1887)   11  Colo.  124,  17  Pac.  before  the  time  of  the  employment,  the 

484;  Railey  v.  Gariutt   (1900)   112  Ga.  person  employed  was  not  competent  for 

288,  37  S.  E.  360;   Ghicago  &  E.  I.  R.  the    service.      Baxley    v.    Satilla    Mfg. 

■Co.  V.  Myers   (1898)    83  111.  App.  469;  Go.   (1902)   114  Ga.  720,  40  S.  E.  730. 

Missouri    P.    R.     Go.    v.     Ghamberlain  *  Negligence  on  the  part  of  the  em- 

(1896)    4  Kan.  App.  232,  45  Pac.  967;  ployer   is  not  to  be  presumed;    and  it 

•OvAllette  v.  Overman  Wheel  Go.   (1894)  rests  on  the  plaintiff  to  aver  and  prove 

162  Mass.  305,  38  N.  E.  511;  Rohlin  v.  every  fact  essential  to  the  existence  of 

Kansas    City,    St.    J.    &    G.    B.    R.    Co.  actionable  negligence  on  the  part  of  the 

(1894)  119   Mo.   476,   24   S.   W.   lOli;  employer.     Louisville,  N.  A.  &  G.  R.  Co. 
Spears    v.    Chicago,    B.    &    Q.    R.    Co.  v.   Sandford    (1888)    117   Ind.   265,    19 

(1895)  43  Neb.  720,  62  N.  W.  68;  Swift   N.  E.  770. 

■xi  Co.  V.  Eolouheh   (1900)   60  Neb.  784,  S  Mentzer  v.  Armour     (1883)     5    Mc- 

84  N.  W.  249 ;  Potter  v.  New  York  C.  Crary,  617,  18  Fed.  375 ;  Jones  v.  Union 

<£  H.  R.  R.  Go.    (1892)    136  N.  Y.  77,  Foundry  Go.    (1911)    171  Ala,  225,  55 

■32  N.  E.  603;  Rose  v.  Boston  &  A.  R.  So.  153    (defendant's    knowledge    of    a 

<So.    (1874)    58  N.  Y.  217;   McMillan  v.  custom);   St.  Louis,  I.  M.  &  S.  R.  Go. 

Saratoga  &  W.  R.  Go.   (1855)   20  Barb.  v.     Gaines     (1885)    46    Ark.    555;    Co- 

449;    Wright   v.    New    York    C.   R.    Co.  lumbus,  G.  &  I.  G.  R.  Go.    v.    Troesch 

(1862)   25  N.  Y.  562;  Malone  v.  Hatha-  (1873)    68   111.  545,   18  Am.  Rep.   578; 

■way    (1876)    64  N.  Y.  5,  21  Am.  Rep.  Stafford   v.    Chicago,   B.   &   Q.   R.    Go. 

■573;  De  Graff  v.  Neio  York  C.  &  H.  R.  (1885)    114  111.  244,  2  N.  E.  185;   Chi- 

R.  Go.    (1879)    76  N.  Y.  125;   Hayes  v.  cago,  B.   &  Q.  R.   Go.    v.    Montgomery 

Forty-second  Street  &   G.  Street  Ferry  (1884)    15  111.  App.  205;   St.  Louis,  A. 

R.  Go.    (1884)    97  N.  Y.  259;  Henry  v.  &   T.   H.   R.   Go.   v.    Gorgon    (1891)    49 

.Staten  Island  R.  Go.    (1880)    81  N.  Y.  111.  App.  229;  Muloahy  v.  Ghicago  &  A. 

■373;    Soderman   v.   Ken'p^    (1895)    145  R.    Go.     (1910)     157     111.    App.    326; 

N   Y    427    40  N.  E.  212;  Wall  v.  Dela-  Arcade  File   Works   v.   Juteau    (1896) 

ware,  L.  '<&  W.  R.  Co.   (1889)   54  Hun,  15  I^d.  App    461,  40  N.  E.  818,  44  N. 

AKA.  7  K!  V  Siinn  709-  Grimont  v  E-  326;  Condon  v.  Missouri  P.  R.  Go. 
454,  7  N.  Y.    Supp.    im ,     (.rxrn^ont    Y  ^^_   ^^       ^^  ^_   ^^^ 

Sartman    (1886)    1   Sadler    (Pa.)    434  >     ^  ^    ^   ^.  ^^  ^^  j^_ 

17  W  N.  C   252,  5  Atl.  312-  Big  Stone  .^    ^^^     ^^^^^  ^    ^^^  y^^^  ^_  ^  ^ 

■mp   Iron   Go.   v.    Ketron    (1903)    102  j^   ^   ^^    „gg3j   g^  jj   y_  ggg.   Mason 

T-a.  23,  102  Am.  St.  Rep.  839,  45  S.  E.  ^_  Richmond  &  D.  R.  Co.    (1892)    111 

740,    (incompetent  servant).  i^t_  q    ^gg^   jg  L.R.A.  845,  32  Am.  St. 

In  the  absence  of  an  allegation  that  Rgp.  314^  le  S.  E.  698;  Finn  v.  Oregon 

.an    employee    was    incompetent   at    the  Water  Power  &  R.  Co.    (1908)    51  Or. 

time  he  was   employed,  the  court  will  66,  93  Pac.  690;  Snodgrass  v.  Carnegie 

presume     that     the    master    made    all  Steel  Co.    (1896)    173  Pa.  228,  33  Atl. 

•proper  inquiries  and  investigations  be-  1104;  Burt  v.  Jessup  Steel  Go.   (1911) 

iore  hiring  him.    Davis  v.  Detroit  &  M.  229  Pa.  562,  79  Atl.  121;  Nashville,  C. 
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&  St.  L.  R.  Co.  V.  Hayes  (1907)  117 
Tenn.  680,  99  S.  W.  362;  Norfolk  & 
W.  R.  Go.  V.  Jaclcson  (1858)  85  Va. 
489,  8  S.  E.  370;  Johnson  v.  Chesa- 
peake &  0.  B.  Go.  (1892)  36  W.  Va. 
73,  14  S.  E.  432. 

The  cases  cited  in  the  chapters  deal- 
ing with  knowledge  as  an  element  of 
the  master's  liability  all  assume  the 
doctrine  to  be  correct. 

See  also  §  1027,  ante. 

From  evidence  that  a  defect  existed 
it  cannot  be  inferred  that  it  could  have 
been  discovered.  Hamois  v.  Clotting 
(1899)   174  Mass.  398,  54  N.  E.  842. 

In  two  cases  in  which  the  servant 
was  suing  under  the  North  Carolina 
statute,  which  declares  railway  com- 
panies to  be  liable  to  their  employees 
for  injuries  caused  by  "any  defect  in 
their  machinery,  ways,  or  appliances" 
(see  chapter  1.XII.,  ante),  the  court  held 
that,  when  it  was  proved  or  admitted 
that  the  injury  in  question  was  caused 
by  the  unsafe  condition  of  the  track, 
negligence  on  the  part  of  the  company 
would  be  presumed,  and  that  the  bur- 
den of  proving  facts  which  would  ex- 
cuse the  accident  was  then  shifted  to 
the  defendant.  Marcom  v.  Raleigh  &  A. 
Air  Line  B.  Co.  (1900)  126  N.  C.  200, 
35  S.  E.  423 ;  Wilkie  v.  Raleigh  £  G.  F. 
R.  Co.  (1900)  127  N.  C.  203,  37  S.  E. 
204.  In  the  former  case  it  was  re- 
marked that  this  is  always  the  rule 
where  a  positive  duty  is  imposed  by 
law.  No  authorities  for  this  statement 
were  mentioned,  nor  does  the  court  give 
any  reason  for  the  doctrine  thus  enunci- 
ated, although  that  doctrine  is  tanta- 
mount to  a  declaration  that  the  princi- 
ple which  is  recognized  in  the  decisions 
collected  at  the  beginning  of  this  note 
is  not  applicable  where  the  physical 
conditions  from  which  the  injury  re- 
sulted did  not  satisfy  a  standard  of 
safety  which  had  been  fixed  by  a  statu- 
tory provision.  The  writer  confesses 
his  inability  to  perceive  any  rational 
ground  upon  which  such  a  qualification 
of  that  principle  can  be  based  in  the 
present  instance.  The  correct  position 
would  rather  seem  to  be  that,  in  the 
absence  of  some  express  provision  like 
those  discussed  in  §  1606,  post,  the 
statute  in  question  simply  renders  a 
railway  company  liable  for  a  "defect" 
under  the  same  circumstances  as  would 
warrant  the  inference  of  such  liability 
in   a   common-law   action; — that   is   to 


say,  recovery  is  conditional  upon  its 
being  shown  that  the  company,  having 
actual  or  constructive  knowledge  of  the 
abnormal  conditions,  failed  to  remedy 
them.  The  adoption  of  this  view  obvi- 
ously involves  the  consequence  that  the 
burden  of  proving  such  knowledge  will 
lie  upon  the  plaintiff  in  an  action  under 
the  statute,  and  that  the  doctrine  ap- 
plied in  the  North  Carolina  cases  was 
erroneous. 

Another  case  which  seems  to  be  op- 
posed to  the  general  current  of  the  au- 
thorities in  Guthrie  v.  Maine  G.  R.  Co^ 
(1889)  81  Me.  572,  18  Atl.  295,  where 
the  court  held  that  having  in  a  train  a. 
car  with  defective  appliances  furnishes, 
prima  facie  evidence  of  an  omission  of 
duty  on  the  part  of  the  company,  and 
that,  if  there  was  any  explanation,  it 
was  within  the  power  of  the  company 
to  give  it. 

In  Carruthers  v.  Chicago,  R.  I.  &  P~ 
R.  Go.  (1895)  55  Kan.  600,  40  Pac. 
915,  an  attempt  was  made  to  reconcile 
this  ruling  with  the  more  commonly  ac- 
cepted doctrine  upon  the  ground  that 
the  defect  in  question  (broken  draw- 
bar and  bumper)  was  a  patent  one  of 
which  the  company  was  bound  to  take 
notice.  Possibly  the  case  may  be 
brought  in  line  with  the  other  authori- 
ties to  the  extent  of  its  being  consist- 
ent with  them  upon  the  actual  facts  in 
evidence.  But  the  Maine  court,  so  far 
as  can  be  discovered  from  its  report- 
ed opinion,  did  not  intend  to  rely  upon 
the  patent  character  of  the  defect,  on 
the  presumption  that  the  company  had 
notice  of  it.  The  broad  rule  is  laid 
down  that  "in  all  cases  where  a  wrong,, 
a  fault,  or  an  omission  of  duty  even,  is- 
proved,  from  which  damages  result,  the 
wrong,  fault,  or  omission  implies  a 
neglect,  in  the  absence  of  other  evi- 
dence, which  requires  explanation  from, 
the  apparently  guilty  party. 

Where  it  is  shown  that  the  negli- 
gence which  caused  the  injury  was  that. 
of  a  fellow  servant,  the  plaintiff  has  the 
onus  of  showing  that  the  fellow  servant 
was  incompetent,  and,  that  the  de- 
fendant knew  or  ought  to  have  known, 
of  that  incompetency.  Byrne  v.  Fennr- 
well  (1882)  Ir.  L.  R.  10  C.  L.  397; 
Mentzer  v.  Armour  (1883)  5  McCrary, 
617,  18  Fed.  373;  Chicago  £  E.  I.  R, 
Go.  V.  Geary  (1884)  110  111.  383;  Staf- 
ford V.  Chicago,  B.  &  Q.  R.  Co.  (1885) 
114  111.  244,  2  N.  E.  185;  OUo  d  M.  R. 
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•where  the  servant  has  shown  that  the  master  ought  to  have  knovsTi  of 
those  conditions,  the  law  does  not  put  upon  him.  the  additional  burden 
of  showing  that  the  master  knew  what  it  was  his  duty  to  know.* 

A  servant  suing  for  injuries  caused  by  the  employer's  negligent 
failure  to  furnish  safe  machinery  is  not  bound  to  show  the  precise 
nature  of  the  defect.  It  is  sufficient  to  show  that  the  accident  occurred 
because  of  some  defective  condition  of  the  machinery,  caused  by  the 
latter's  negligence.' 

The  presumption  is  that  a  servant  of  a  railway  company,  who  was 
injured  while  traveling  on  a  car  which  belonged  to  the  company  and 
was  ostensibly  designed  for  the  transportation  of  passengers,  was  on 
that  car  by  the  invitation  of  an  employee  who  had  authority  to  bind 
the  company  by  such  invitation ;  and  in  the  absence  of  evidence  tend- 

Co.  v.  Dunn  (1893)   138  Ind.  18,  36  N.  and  as  a  part  of  his  case  to  show  that 

E.   702,   37  N.  E.   546;   Baltimore  Ele-  the    coemployee    from    whose    acts    or 

vator  Co.  v.  J/eaJ    (1886)    65  Md.  438,  omissions  the  risk  in  question  resulted 

5  Atl.   338;   McDermott  v.  Hannibal  &  as  incompetent  for  his  duties.    Gates  v. 

St.  J.  R.  Co.   (1885)   87  Mo.  285;  Roh-  Chicago,  M.  <£  St.  P.  R.  Co.    (1893)    4 

lin  V.  Kansas   City,  St.  J.  &  C.  B.  R.  S.   D.   433,   57   N.  W.   200    (derrick  al- 

Go.  (1894)   119  Mo.  476,  24  S.  W.  1011;  lowed  to  be  in  a  situation  where  it  was 

Murphy  v.  St.  Louis,  I.  M.  &  8.  R.  Co.  dangerous  to  men  on  passing  trains). 

(1879)    71   Mo.    202    (error   to   charge  ^  Ocean  S.  S.  Co.  y.  Matthews  (1890) 

that  the  master  has  the  burden  of  prov-  86  Ga.   418,   12   S.  E.   632.     The   court 

ing  that  he  used   due  care  in  employ-  said:      "It   being    shown    that    the    de- 

ing    a    servant   shown    to    be    incompe-  fendant,  whose  duty  it  was  to  provide 

tent)  ;    0' Boyle  v.   Lehigh  Valley  Coal  safe   and   suitable   implements,   on   the 

Co.    (1894)    161  Pa.  275,  28  Atl.  1088;  contrary  provided  and  employed  imple- 

Snodgrass  v.  Carnegie  Steel  Co.  (1896)  ments  which  at  and  before  the  time  of 

173    Pa.   228,   33    Atl.    1104;    Southern  the   injury  were  obviously   unsafe   and 

Cotton-Oil  Co.  V.  De   Vcmd    (1894)    —  unfit,    and    on    their   face   showed   that 

Tex.    Civ.    App.  • — ,  25   S.  W.   43    (in-  they  had  been  so  long  enough  for  their 

struction  erroneous   which  puts  on  de-  unsafe   condition   to   have   been   discov- 

fendant  the  burden  of  proving  exercise  ered  by  the  master  in  the  exercise  of 

of  due  care  in    selecting    a    servant)  ;  ordinary  diligence,  it  is  not  too  much 

Missouri  P.  R.  Co.  v.  Christman  (1886)  to  assume  that  the  defendant  ought  to 

65  Tex.  369;   M'Charles  v.  Horn  Silver  have  known   of  this   condition;    and   it 

Min.  d  Smelting  Co.    (1894)    10  Utah,  is  asking  little  enough  to  require  it  to 

470,  37  Pac.  733;  Ragotte  v.  Canadian  show   that   it  did   not   know,     or     offer 

P.  R.  Co.    (1889)    5  Manitoba  L.  Rep.  some  excuse  for  not  knowing.    This  de- 

365.  fense,   if   it   existed,   could   easily   have 

It  is  error   to  instruct   a  jury  that,  been   made;    the   proof   must  have   lain 

when  the  incompetency  of  the  servant  within  the  defendant's  reach;  the  hooks 

is    established,   the    burden    of    proving  were  in  its  possession, — presumably  so, 

that  ordinary  care  was  used  in  employ-  at  least;  and  if  the  plaintiff's  evidence 

ing  him  lies   on  the  master.     Murphy  as  to  the  condition  of  the  hooks  was 

V.  St.  Louis,  I.  M.  &  S.  R.  Co.   (1879)  untrue,  the  defendant  could  easily  have 

71  Mo.  202.  disproved  it." 

On  the  other  hand,  where  it  is  mani-  ">  Nelson    v.    St.    Paul    Plow    Works 

fest  that  the  negligence,  if  any,  amount-  (1894)  57  Minn.  43,  58  N.  W.  868.   See 

ed  to  the  violation  of  a  personal  or  non-  Panela  y.  Castile  Min.  Co.   (1911)    165 

delegable  duty  of  the  master,  the  plain-  Mich.  329j  130  N.  W.  686. 
tiff  is  not  obliged  in  the  first  instance. 
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ing  to  rebut  this  presumption  the  jury  is  warranted  in  finding  that  the 
servant  was  not  a  trespasser.' 

[If  the  complaint  alleges  negligence  on  the  part  of  the  defendant  in 
two  or  more  respects,  the  general  rule  is  that  it  is  unnecessary,  in 
order  to  permit  a  recovery,  that  negligence  in  more  than  one  respect 
he  shown.'    But  a  different  rule  was  asserted  in  one  Alabama  case.^"] 

1600.  [833]  Negligence  not  inferable  from  the  mere  occurrence  of 
an  accident. —  A  doctrine  which  has  very  frequently  been  affirmed  in 
employers'  liability  cases  is  that  the  mere  fact  of  the  servant's  having 
been  injured,  owing  to  the  existence  of  abnormally  unsafe  conditions, 
is  not  of  itself  sufficient  to  overcome  the  presumption  entertained  by 
the  law,  that  the  master  has  exercised  proper  care.^     This  doctrine 

8  Bryant  v.   Chicago,  St.  P.  M.  &  0.  1"  In   Southern  R.   Co.    v.    McGowan 

R.  Go.   (1893)   4  C.  C.  A.  146,  12  U.  S.  (1907)   149  Ala.  440,  43  So.  378,  where 

App.  115,  53  Fed.  997.    As  to  this  case,  the  complaint  averred  that  the  defects 

see  §  1558,  notes  2,  6,  ante.  were  that  "the  handle  of  the  car  was 

0  Birmingham    Rolling    Mill    Co.    v.  wealc    and    insufficient    for    the    service 

Myer   (1907)   150  Ala.  344,  43  So.  492;  for   which   it   was   used,   that     it    was 

Ingram  v.   Hilton    d    D.    Lumber    Co.  made  of  cedar,  that  it  was  split,  that 

(1906)   125  6a.  658,  54  S.  E.  648;  Chi-  it  was  hollow,  and  that  it  was  unsafe 

■cago  &  G.  T.  R.  Co.  v.  Spurney  (1902)  for  use,"  it  was  held  that  a  charge  per- 

197  111.  471,  64  N.  E.  302 ;  Postal  Teleg.  mitting   a   finding   for   the   plaintiflF   if 

■Cable  Co.  v.  Likes   (1907)   225  111.  249,  the   handle   was   insufficient   and   weak, 

SO  N.   E.   136,    affirming    judgment    in  because  made  of  cedar,  and  pretermit- 

(1906)  124  111.  App.  459;  Ft.  Wayne  &  ting  the  duty  of  the  plaintiiT  to  prove 
l/Vabash  Valley  Traction  Co.  v.  Crospie  the  other  defects  averred  and  particu- 

(1907)  169  Ind.  281,  13  L.R.A.(N.S.)  larized,  was  error.  This  decision  is  at 
1214,  81  N.  E.  474,  14  Ann.  Cas.  117;  variance  with  the  general  rule  under 
Southern  I.  R.  Co.  v.  Boggatt  (1905)  which  it  would  seem  to  be  sufficient  for 
35  Ind.  App.  348,  73  N.  E.  1096;  the  plaintiff  to  prove  that  the  handle 
Missouri,    K.    &    T.    R.    Co.    v.    Green  bar    was    insufficient    because    made    of 

(1907)     75    Kan.    504,    89    Pac.    1042;  improper     material,     without     further 

Xouisville    d    N.    R.    Co.    v.    Stewart  proving    the    other    particular    defects 

(1909)    131   Ky.   665,   115   S.  W.   775;  specified   in  the  complaint. 
Dutro    v.    Metropolitan    Street    R.    Co.        1  "While  in  the   case  of   a  passenger 

( 1905 )  111  Mo.  App.  258,  86  S.  W.  915 ;  the  fact  of  an  accident  carries  with  it 
-Lewis  V.  Wabash  R.  Go.  (1909)  142  Mo.  a  presumption  of  negligence  on  the  part 
App.  585,  121  S.  W.  1090.  of  the  carrier, — ^a  presumption  which, 
An  instruction  that  the  plaintiflf  is  in  the  absence  of  some  explanation  or 
not  required  to  prove  more  than  one  proof  to  the  contrary,  is  sufficient  to 
.averment  of  negligence  is  not  error,  sustain  a  verdict  against  him,  .  .  . 
■Chicago  d  E.  I.  R.  Co.  v.  Rains  (1903)  a  different  rule  obtains  as  to  an  em-i 
203  111.  417,  67  N.  E.  840.  ployee.  The  fact  of  accident  carries' 
It  is  not  necessary  for  a  plaintiff  to  with  it  no  presumption  of  negligence  on 
prove  all  of  the  acts  of  negligence  the  part  of  the  employer,  and  it  is  an 
•charged;  if  any  unlawful  neglect  of  affirmative  fact  for  the  injured  em- 
defendant  is  charged  which  resulted  in  ployee  to  establish,  that  the  employer 
■the  injury  to  the  plaintiff  complained  has  been  guilty  of  negligence."  Patton 
«f,  he  is  entitled  to  recover,  although  v.  Texas  d  P.  R.  Co.  (1901)  179  U.  S. 
the  declaration  may  have  charged  other  658,  45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275. 
acts  to  defendant  as  negligence  which  "Excepting  where  contractual  rela- 
"were  not  proven.  Lepard  v.  Michigan  tions  exist  between  the  parties,  as  in 
C.  R.  Co.  (1911)  166  Mich.  373,  —  the  case  of  carriers  of  passengers  and 
JL.R.A.(N.S.)  — ,  130  N.  W.  668.  some  others,    negligence    will    not    be 
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jpresumed  from  the  mere  happening  of  £   Im/prov.    Go.    (1901)    110   Fed.    670 

the  accident  and  a  consequent  injury;  (steam  drum  exploded);  Toll  v.  Prinoe 

tut     t'le     plaintiff    must    show    either  Line  (1903)    124  Fed.  110;  Leonard  v. 

xictual    negligence   or    conditions    which  Miami  Min.  Co.  (1906)  78  C.  C.  A.  517, 

.are  so  obviously  dangerous  as  to  admit  148  Fed.  827  (unexplained  fall  of  a  min- 

of    no    inference    other    than    that    of  er  down  a  shaft)  ;   Omaha,  Packing  Co. 

negligence."     Steams   v.  Ontario   Spin-  v.  Sanduski  (1907)  19  L.E.A.  (N.S.)  355, 

■ning  Co.   (1898)    184  Pa.  523,  39  L.R.A.  84  C.  C.  A.  89,  155  Fed.  897;  Lems  v. 

542,  63  Am.  St.  Eep.  807,  39  Atl.  292.  Koller  &  Smith    (1911)    186   Fed.   403 

"The  mere  fact  that  the  servant  re-  (plaintiff   injured   by   fall   of   stack  of 

reived   injury   does   not   establish,   even  cases)  ;    Bivins    v.    Georgia   P.    R.    Co. 

prima   facie,   the   negligence   or   breach  (1892)    96  Ala.  325,  11  So.  68    (switch 

•of  duty  of  the  master."     Essex  County  caught  in  brakeman's  clothes)  ;  Jones  v. 

.Electric  Co.  v.  Kelly    (1894)    57  N.  J.  Alabama  Mineral  It.  Co.  (1894)  107  Ala. 

I/.  100,  29  Atl.  427.  400,  18  So.  30  (employee  fell  from  hand 

The  mere  fact  that  an  employee  has  oar)  ;   Tennessee  Coal,  Iron  &  R.  Co.  v. 

leen  injured  is  not  sufficient  to  estab-  Crotwell    (1908)    156  Ala.   304,   47   So. 

lish  negligence  on  the  part  of  the  em-  64;    Williams   v.    Anniston   Electric    d 

ployer,   and  may   have  no  tendency   to  Oas  Co.  (1909)  164  Ala.  84,  51  So.  385; 

.•show   such  negligence,  but  the   manner  St.  Louis,  I.  M.  &  8.  R.  Go.  v.  Andrews 

and  circumstances  under  which  the  in-  (1906)     79    Ark.    437,    96    S.   W.    183; 

jury  was  received  may  furnish  proof  oi  St.  Louis  &  8.  F.  R.  Co.  v.  Wells  ( 1907 ) 

such    negligence.      Spring    Valley    Coal  82  Ark.  372,   101  S.  W.  738    (coupling 

■Co.  v.  Buzis   (1904)   213  111.  341,  72  N.  broke)  ;  Bryant  Lumher  Co.  v.  Stastney 

E.  1060.  (1908)    87   Ark.   321,   112   S.   W.   740; 

The   fact   itself   of   the  happening   of  Chicago  Mill  dc  Lumber  Co.  v.   Cooper 

an  accident  does  not  prove  or  even  tend  (1909)    90   Ark.   326,   119   S.   W.   672; 

to  prove  negligence  on  the  part  of  the  Woodson  v.  Prescott  &  N.   W.  R.  Co. 

servant.      Levms    v.    Bancroft    (1905)  (1909)    91   Ark.  388,   121   S.  W.   273; 

114  La.  105,  38  So.  72.  Western    Coal    &    Min.    Co.    v.    Moore 

Undisputed    proof    of    freedom    of    a  (1910)    96   Ark.   206,   131    S.   W.   960; 

machine   from   all   discoverable   defects,  Allegheny  Improv.  Co.  v.  Weir   (1910) 

either   in    construction    or     repair,     ef-  96  Ark.  500,  132  S.  W.  462;  Brymer  v. 

fectually    overcomes    any    inference    or  Southern  P.  Co.   (1891)   90  Cal.  496,  27 

presumption   arising   from  the   happen-  Pac.  371;  Sappenfield  v.  Main  Street  d 

ing  of  the  accident.     Vorbrich  v.  Geuder  Agri.  Park  R.  Co.    (1891)    91   Cal.   48', 

<£  P.  Mfg.  Co.    (1897)    96  Wis.  277,  71  27    Pac.    590;    Thompson   v.    CaUfomia 

JS.  W.  434 ;  Monta/yne  v.  'Northern  Elec-  Constr.  Co.   ( 1905 )   148  Cal.  35,  82  Pac. 

trical    Mfg.    Co.     (1905)     127    Wis.    22,  3&7 ;  McDonald  v.  California  Timber  Co. 

105  N.  W.  1043.  (1908)    7   Cal.   App.   375,   94   Pac.   376 

Other  cases  in  which  the  doctrine  in  (clevis  on  logging  chain  broke)  ;  Elkton 
the  text  is  recognized  are  the  following:  Consol.  Min.  &  Mill.  Co.  v.  Sullivan 
Wyman  v.  The  Duart  Castle  (1899)  6  (1907)  41  Colo.  241,  92  Pac.  679;  Kel- 
Can.  Exch.  387;  Moffatt  v.  Bateman  logg  v.  Denver  City  Tramway  Co. 
(1869)  L.  E.  3  P.  C.  115,  22  L.  T.  N.  S.  (1903)  18  Colo.  App.  475,  72  Pac.  609; 
140,  6  Moore,  P.  C.  C.  N.  S.  369,  re-  Butler  v.  Frazee  (1908)  25  App.  D.  C. 
-versing  5  W.  W.  &  A.  B.  (Vict.  Law)  392,  affirmed  in  (1908)  211  U.  S.  459, 
125;  Kay  v.  Briggs  (1889)  5  Times  L.  53  L.  ed.  281,  29  Sup.  Ct.  Rep.  136; 
H.  (Q.  B.  D.)  233  (upper  compressing  Gassaway  v.  Georgia  Southern  R.  Co. 
plate  of  a  brick-making  machine  falls  (1882)  69  Ga.  347;  Georgia  R.  &  Bkg. 
■unexpectedly  on  the  hand  of  a  workman  Co.  v.  Nelms  (1889)  83  Ga.  70,  20  Am. 
■who  has  just  arrested  its  movement  St.  Eep.  308,  9  S.  E.  1049  (hammar 
-tvith  a  scraper)  ;  Texas  &  P.  R.  Co.  v.  burst  in  pieces  while  being  used)  ;  East 
Barrett  (1897)  166  U.  S.  617,  41  L.  ed.  Tennessee,  V.  d  G.  R.  Co.  v.  Suddeth 
1136,  17  Sup.  Ct.  Eep.  707,  (boiler  ex-  (1890)  86  Ga.  388,  12  S.  E.  682  (lamp 
ploded)  ;  Jones  v.  Yeager  (1872)  2  Dill,  went  out  while  brakeman  was  making 
■68,  Fed.  Cas.  No.  7,510  (boiler  explod-  signals  with  it)  ;  Atlanta  d  B.  Air  Line 
€d)  ;  The  Ida  B.  Cothell  (1894)  10  C.  li.  Co.  v.  McMavus  (1907)  1  Ga.  App. 
C.  A.  634,  23  U.  S.  App.  395,  62  Fed.  302,  58  S.  E.  258;  Toledo,  W.  &  W.  R. 
765  (fireman's  leg  was  caught  in  line  Co.  v.  Moore  (1875)  77  111.  217  (burst- 
thrown  to  steamer)  ;  Re  California  Nav.  ing  of  boiler)  ;  Joliet  Steel  Co.  v.  Shields 
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(1893)  146  m.  603,  34  N.  E.  1108,  oflFered  that  machine  was  out  of  repair 
(proof  that  servant  was  injured  by  fall  when  it  caused  an  accident)  ;  Perry  v. 
of  molds  held  not  suflBcient;  but  re-  Michigan  C.  R.  Co.  (1895)  108  Mich, 
covery  allowed  on  another  ground)  ;  130,  65  N.  W.  608:  FSheon  v.  Kerr-Mur- 
CJdcago  &  A.  R.  Co.  v.  Dwrm  (1886)  23  ray  Mfg.  Go.  (1980)  146  Mich.  99,  109 
111.  App.  148  (flange  of  rail  broke)  ;  N.  W.  40;  Siegel  v.  Detroit,  G.  E.  d  M. 
Peoria,  D.  d  E.  R.  Co.  v.  Hardwick  R.  Co.  (1910)  160  Mich.  270,  125  N.  W. 
(1892)  48  111.  App.  562  (footboard  of  6,  19  Ann.  Ca.s.  WQ5;  Davidson  v.  David- 
engine  gave  way);  Garden  City  Wire  son  (1891)  46  Minn.  117,  48  N.  W.  560 
Spring  Co.  v.  Boeoher  (1899)  94  111.  (iron  weights  by  which  elevator  was- 
App.  96;  Omaha  Packing  Co.  v.  Murray  operated  fell  through  top  of  ear)  ;  Bine- 

(1901)  112  111.  App.  233;  Union  Wire  wicz  v.  Eaglin  (1908)  103  Minn.  297, 
Mattress  Co.  v.  Wiegref  (1907)  133  111.  15  L.R.A.(N.S.)  1096,  115  N.  W.  271, 
App.  506;  Newly  v.  Sieift  &  Co.  (1908)  14  Ann.  Cas.  225;  ffope  v.  Natchez,  C. 
145  111.  App.  305;  Waedana  v.  Chicago,  d  M.  R.  Co.  (1911)  —  Miss.  — ,  54  So. 
B.dQ.R.Go.  (1909)  151  111.  App.  198;  369;  Beefte  v.  St.  Louis  Transit  Co. 
Geraghty  v.  National  Fire  Proofing  Co.  (1907)  206  Mo.  419,  12  L.R.A.(N.S.) 
(1910)  157  111.  App.  308;  Geraghty  v.  760,  103  S.  W.  1019  (explosion  of  con- 
William  Grace  Co.  (1910)  157  111.  App.  troller  in  street  car)  ;  Nolan  v.  Shickle 
309;  Mitchell  Lime  Go.  v.  Niekless  (1877)  3  Mo.  App.  300  (scaffold  fell)  ; 
(1908)  44  Ind.  App.  197,  85  N.  E.  728;  Kelly  v.  Stewart   (1902)    93  Mo.  App. 

Duree  v.  Chicago,  M.  d  St.  P.  R.   Co.  47;  Kelly  v.  Chicago  d  A.  R.  Co.  (1904) 

(1902)  118  Iowa,  640,  92  N.  E.  890  105  Mo.  App.  365,  79  S.  W.  973;  TJoBerts 
( small  particles  of  coal  were  blown  from  v.  Jones  (1911)  156  Mo.  App.  552,  137 
an  engine  and  struck  plaintiff,  100  feet  S.  W.  639  (rock  fell  on  ledge  after  a 
away);  Bergmans.  AltmoM  (1905)  127  blast);  Lincoln  Street  R.  Co.  v.  Com 
Iowa,  693,  104  N.  W.  280  (staging  (1896)  48  Neb.  807,  67  N.  W.  740;  C/ii- 
feW)  ;  Lane  \.  Missouri  P.  R.  Co.  (1902)  cago,  B.  d  Q.  B.  R.  Co.  v.  Kellogg 
64  Kan.  755,  68  Pac.  626;  Louisville  d  (1898)  55  Neb.  748,  76  N.  W.  462,  modi- 
N.  R.  Co.  v.  Conijf  (1890)  90  Ky.  560,  fying,  on  rehearing  (1898)  64  Neb.  127, 
14  S.  W.  543  (rails  of  switch  spread  as  74  N.  W.  454;  Standard  Distilling  & 
train  was  moving  slowly,  and  caused  Distributing  Co.  v.  Earria  (1906)  75 
the  switch  lever  to  strike  a  yard  hand)  ;  Neb.  480,  106  N.  E.  582;  Baldmn  v. 
8.  F.  Dana  d  Co.  v.  Blacklum  (1906)  Atlantic  City  R.  Co.  (1900)  64  N.  J.  L. 
121  Ky.  706,  90  S.  W.  237;  Groves  v.  232,  45  Atl.  810;  Curran  v.  Warren 
■Louisville  d  N.  R.  Co.  (1906)  29  Ky.  Chemical  d  Mfg.  Co.  (1867)  36  N.  Y. 
L.  Rep.  725,  96  S.  W.  439,  rehearing  153;  Bwulec  v.  New  York  d  E.  R.  Co. 
denied  in  (1906)  29  Ky.  L.  Rep.  1291,  (1874)  59  N.  Y.  356,  17  Am.  Rep.  325; 
97  S.  W.  340 ;  Eenry  v.  Brackenridge  De  Graff  v.  Neic  York  G.  d  E.  R.  R.  Co. 
Lumber  Co.  (1896)  48  La.  Ann.  950,  20  (1879)  76  N.  Y.  125;  Rende  v.  New 
So.  221;  Wooten  v.  United  Irrig.  d  Rice  York  d  T.  S.  S.  Go.  (1907)  187  N.  Y. 
Mill.  Co.  (1911)  128  La.  294,  54  So.  382,  80  N.  E.  206  (fall  of  porthole  shut- 
824;  Eanrathy  v.  Northern  C.  R.  Co.  ter)  ;  Skapura  v.  National  Sugar  Ref, 
(1876)  46  Md.  280  (defective  steam  Co.  (1903)  83  App.  Div.  21,  81  N.  Y. 
hammer);  Stewart  d  Go.  v.  Earman  Supp.  1085;  Moran  v.  Mulligan  (1905) 
(1908)  108  Md.  446,  20  L.R.A.(N.S.)  110  App.  Div.  208,  97  N.  Y.  Supp.  7 
228,  70  Atl.  333 ;  Z)Mffi/ V.  Upiore  ( 1873 )  (bolt  broke);  Andrews  v.  Reiners 
113  Mass.  544  (derrick  broke)  ;  Eale  v.  (1906)  112  App.  Div.  378,  98  N.  Y. 
New  York  d  N.  E.  R.  Co.  (1899)  174  Supp.  658,  aifirmed  on  reargument  in 
Mass.  317,  54  N.  E.  844  (arch  pipe  of  (1906)  115  App.  Div.  909,  101  N.  Y. 
locomotive  blew  out)  ;  Curtin  v.  Boston  Supp.  1111  (one  end  of  movable  scaffold 
Elev.  R.  Go.  (1907)  194  Mass.  260,  80  descended)  ;  Ciccarelli  v.  Naughton  Go. 
N.  E.  522;  Robinson  V.  Sylvester  Tower  (1909)  135  App.  Div.  804,  120  N.  Y. 
Co.  (1910)  204  Mass.  191,  90  N.  E.  413;  Supp.  127;  Eolzm/in  v.  Katzmam.  (1903) 
QuAncy  Min.  Co.  v.  Kitts  (1879)  42  84  N.  Y.  Supp.  250;  Magnus  v.  Weiss 
Mich.  34,  3  N.  W.  240,  per  Cooley  J.;  (1909)  117  N.  Y.  Supp.  244;  Dantone 
Toom^y  v.  Eureka  Iron  d  Steel  Works  v.  Rodgers  d  Eagqerty  (1910)  125  N. 
(1891)  89  Mich.  249,  50  N.  W.  850  Y.  Supp.  481:  Mollmse  v.  Jwmes  F. 
(boiler  end  fell  upon  workman);  Red-  Meehan  Co.  (1910)  125  N.  Y.  Supp. 
mond  V.  Delta  Lumber  Co.  (1893)  96  546;  Martin  v.  Cook  (1891)  37  N.  Y. 
Mich.   545,   55   N.   W.   1004    (no   proof  S.  R.  733,  14  N.  Y.  Supp.  329   (band  of 
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ladle  from  which  molten  lead  was  being  (1906)    75   S.  C.  102,  55  S.  B.  125,  9 

poured     into     another     suddenly    gave  Ann.  Cas.  1050;  Finch  v.  Atlanta  &  0. 

way);  Mahoney  v.  New  York  O.  d  H.  Air  Line  R.  Co.    (1910)    87  S.  C.  190, 

-K.  R.  Go.    (1892)    46  N.  Y.  S.  R.  738,  69  S.  E.  208;  Dallas  v.  Gulf,  0.  d  S.  F. 

19   N.  Y.  Supp.   511    (drawhead  found  R.  Go.  (1884)   61  Tex.  196   (derailment 

after  an  accident  to  be  out  of  order)  ;  of  train)  ;   Houston  &  T.  G.  R.  Co.  v. 

Terry  v.  New  York  G.  R.  Go.   (1855)  22  Ba/rrager   (1890)   —  Tex.  — ,  14  S.  W. 

Barb.   574;    Lawson  v.  Merrall    (1893)  242   (drawhead  had  become  detached  in 

69  Hun,  278,  23  N.  Y.  Supp.  560  (clamp  the    operation    of    moving   the   train)  ; 

holding  hoisting  cable  of  elevator  broke  Broadway    v.    San    Antonio     Oas    Go. 

and  allowed  cage  to  fall;   Mulligan  v.  (1900)  24  Tex.  Civ.  App.  603,  60  S.  W. 

Crimmins  (1894)  75  Hun,  578,  27  N.  Y.  270;  Missouri,  K.  d  T.  R.  Co.  v.  Crowder 

Supp.  819    (court  declined  to  say  that  (1899)   —  Tex.  Civ.  App.  —  55  S.  W. 

silver   would   not   be   dislodged   from  a  380;    Teaeas  Mexican  R.   Go.  v.  Mendez 

chisel  by  the   blow  of   a  heavy   gledge  (1903)   —  Tex.  Civ.  App.  — ,  78  S.  W, 

hammer   when   the   chisel   was   in  good  25;   Commerce  Cotton  Oil  Go.  v.  Camp 

order)  ;    Womible  v.   Merchants   Grocery  (1909)  —  Tex.  Civ.  App.  — ,  117  S.  W. 

Go.   (1904)   135  N.  C.  474,  47  S.  E.  493  451;  Ft.  Worth  d  D.  G.  R.  Go.  v.  Ander- 

(fall  of  freight  elevator)  ;  Jones  v.  At-  son    (1909)    —  Tex.  Civ.  App.  — ,  118 

lantic  d  N.  G.  R.  Co.   (1907)   144  N.  C.  S.  W.  1113;    Cato  v.  St.  Louis  South- 

79,  56  S.  E.  556;  Eorton  v.  Seaboard  Air  western  R.  Go.  (1909)  —  Tex.  Civ.  App. 

Line  R.  Go.    (1907)    145  N.  C.  132,  58  _,  119  S.  W.  132;  Hard  v.  Vermont  d 

S.  E.  993;  ScoMlon  v.  Lake  Shore  d  M.  G.  R.    (1860)    32  Vt.  478;   Moore  Lime 

8.   R.   Go.    (1902)    24   Ohio   C.   C.   256  Co.  v.  Johnston  (1904)    103  Va.  84,  48 

(loading  cars) ;  Rush  v.  Oregon  Power  S.  E.  557;  Norfolk  d  W.  R.  Co.  v.  Mc- 

€o.    (1908)    51   Or.   519,   95   Pae.   193;  Donald    (1906)    106  Va.  207,   55   S.  E. 

Fredenthal  v.  Broion  d  McCabe   (1908)  554;    A.    H.    Jacohy    Go.    v.    Williams 

52  Or.  33,  95  Pac.  1114;   Miaster  v.  Im-  (1909)    110  Va.  55,  65  S.  E.  491;   Nor- 

perial  Goal  Go.   (1893)   152  Pa.  395,  25  folk  d  W.  R.  Go.  v.  Witt   (1909)    110 

Atl.   587;    Wojciechowski  v.   Spreckels'  Va.  117,  65  S.  E.  489;  Hughes  v.  Oregon 

Sugar  Ref.  Go.   (1896)    177  Pa.  57,  35  Improv.  Go.    (1898)    20  Wash.  294,  55 

Atl.   596;    Higgins  v.   Fanning    (1900)  Pac.   119;    Towle  v.  Stimson  Mill  Co. 

195  Pa.  599,  46  Atl.  102 ;  Spees  v.  Boffjrs  (1903)    33    Wash.    305,    74   Pac.    471; 

(1901)    198  Pa.  112,  52  L.R.A.  933,  82  Rosin  v.  Danaher  Lumber  Go.    (1911) 

Am.  St.  Rep.  792,  47  Atl.  875;  Surles  v.  63  Wash.  430,  —  L.R.A. (N.S.)   — ,  115 

Kistler  (1902)  202  Pa.  289,  51  Atl.  887;  Pac.   833;    Ketterman  v.  Dry  Fork  R. 

Hall  V.  Simpson  (1902)  203  Pa.  146,  52  Co.  (1900)  48  W.  Va.  606,  37  S.  E.  683; 

Atl.    4;    Hughes    v.    Fayette    Mfg.    Co.  Chandler  v.  American  Car  d  Foundry 

(1906)  214  Pa.  282,  63  Atl.  692;  Clark  Co.  (1911)  69  W.  Va.  391,  71  S.  E.  387; 

V.  A.  Garrison  Foundry  Go.   (1908)  219  Spille  v.  Wisconsin  Bridge  d  Iron  Go. 

Pa.  426,  68  Atl.  974  (stopcock  on  white-  (1900)    105  Wis.  340,   81  N.  W.   397; 

washing    machine     operated    by     com-  Musbach  v.  Wisconsin  Chair  Go.  (1900) 

pressed  air  blew  out)  ;  Reeder  v.  Lehigh  108  Wis.  57,  84  N.  W.  36;  Lipsky  v.  C. 

Valley  Coal  Co.  (1911)  231  Pa.  563,  80  Reiss   Goal  Co.    (1908)    136   Wis.   307, 

Atl.   1121;    Huff  V.   Austin    (1889)    46  117   N.   W.   803    (fall   of   timber   in   a 

Ohio  St.  386,  15  Am.  St.  Rep.  613,  21  structure). 

N.  E.  864  (boiler  exploded) ;  Kincaid  v.  See  also  cases  cited  in  §  1601,  note  11, 

Oregon    Short   Line    d    U.    N.    R.    Go.  post. 

(1892)    22  Or.  35,  29  Pac.  3   (railroad  In  one  case  it  was  laid  down  that, 

brakeman   cannot   recover  for  personal  while  a  railroad  company  is  not  an  in- 

injuries  resulting  from  the  parting  of  surer  of  the  safety  of  its  employees,  a 

the  train,  due  to  the  absence  of  a  key  collision  or  derailment  of  a  train,  caus- 

holding  the  drawbar  in  place,  where  the  ing  injury  to  an  employee,  raises  a  pre- 

key  may  have  fallen  out  in  the  ordinary  sumption  of  negligence  on  the  part  of 

operation    of    the   train,    and    there    is  the  railroad  company,  and  casts  on  it 

nothing,    aside    from    the    accident,    to  the  burden  of  proving  that  it  was  not 

show  that  the  key  was  not  in  place  and  negligent.     Wright  v.  Southern  R.  Go. 

properly  fastened  at  the  time  the  train  (1900)    127  N.   C.  225,   37   S.  E.   221. 

started  on  its  trip)  ;  Edgens  v.  Oaffney  The  court  relied  on  the  cases  cited  in 

Mfg.  Go.   (1904)   69  S.  C.  529,  48  S.  E.  Shearm.  &  Redf.  Neg.  §  516,  regarding 

538;     Green    v.    Catawba    Power    Co.  the   presumption  of  negligence  that  is 
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is  controlling,  even  in  cases  wliere  the  nature  of  the  accident  is 

entertained   where    a   passenger    is    in-  C.  &  C.  R.  Co.  (1889)  104  N.  C.  491,  lO 

jured  by  some  instrumentality  for  the  S.  E.  669   (erroneous  to  charge  the  jury 

condition  of  which  the  carrier  is  respon-  that,  if  they  found  the  appliance  which 

sible.     The  position  is  expressly  taken  caused  the  injury  to  be  defective,  it  de- 

that  "this  presumption  extends  to  the  volved  on  the  defendant  corporation  to. 

occurrence,  regardless  of  the  person  in-  show  that   its   condition  was   not,   and 

jured."  could  not  by  the  exercise  of  reasonable- 

In  another  case  we  find  the  similar  care  have  been,  known  to  its  officers)  ; 

ruling   that,    where    it   appears   that   a  Louisville  &  N.  B.  Co.  v.  Filbern  ( 1869 ) 

servant  was  injured  in  a  train  collision,  6  Bush.  574,  99  Am.  Dec.  690   (instruc- 

a  prima  facie  case  is  made  against  the  tion  held  improper  by  which  the  jury 

master.     Shuler  v.  Omaha,  K.  0.  £  E.  were  in  effect  told  that  ordinarily  th& 

R.   Go.    (1901)    87  Mo.  App.  618.     The  defendant  was  not  only  liable  for  neg- 

court  proceeds  upon  the  assumption  that  ligence,  either  proximate  or  remote,  but 

the  rule  which  provides  that  where  an  that  they  must  regard  all  accidents  or 

accident  results  from  "an  act  of  such  a  misfortunes  occurring  in  consequence  of 

character  that  when  due  care  is  taken  the  falling  or  displacement  of  natural 

in  its  performance  no  injury  ordinarily  objects  along  the  line  of  the  road  as  the- 

ensues  from  it  in  similar  cases,  it  will  results  of  such  negligence), 

be   presumed  to  be   negligent,"  applies  An    instruction    to    the    effect    that, 

to  a  collision  between  trains,  even  when  where,  in  the  due  exercise  of  his  duties,, 

the  injured  person  is  a  servant.     The  the  employee  is  injured  through  any  ap- 

authorities   cited   are   eases  where   car-  pliances  or  surroundings  of  the  business,, 

riers  were  sued  by  third  persons.  and  it  does  not  appear  that  he  was  in 

Both  of  these  decisions  are  evidently  fault,  the  burden  is  on  the  employer  to- 
contrary  to  the  great  mass  of  the  au-  show  that  he  himself  was  free  from, 
thorities  which  make  a  distinction  be-  fault,  is  erroneous,  as  it  takes  away 
tween  the  class  of  cases  relied  upon  by  from  the  jury  the  consideration  of  the- 
the  courts  and  those  in  which  the  in-  question  as  to  whether  or  not  the  in- 
jury was  received  by  a  servant  or  per-  jury  was  caused  by  unavoidable  acci- 
son  to  whom  the  defendant  owes  only  dent.  Lindall  v.  Bode  (1887)  72  CaU 
the  duty  of  exercising  ordinary  care.  245,  13  Pac.  660. 
See  last  section,  note  1.  It    is    also    error    to    refuse    instruc- 

It   is   error   to   give   any   instruction  tions  embodying  this  doctrine.     Way  v.. 

which  is  inconsistent  with  the  doctrine  Illinois  C.  R.  Co.   (1875)   40  Iowa,  341.. 

stated  in  the  text.     Baltimore  Elevator  But  a  defendant  cannot  complain  of 

Co.  v.  Neal   (1886)   65  Md.  438,  5  Atl.  the  refusal  of  a  trial  judge  to  charge- 

338;   Wabash  R.  Co.  v.  Farrell   (1898)  that  defendant  was  not  bound  to  explain 

79  111.  App.  508;   Kuhns  v.  Wisconsin,  the  cause  of  the  accident,  where  the  jury^ 

/.  d  N.  R.  Co.   (1887)   70  Iowa,  561,  31  are   instructed  that  under   the  circum- 

N.    W.    868     (instruction    disapproved  stances  of  the  case  the  breaking  of  the- 

which  allowed  jury  to  infer  negligence  machinery  was   no  evidence   of   neglect 

from  the  fact  that  the  accident  was  "un-  on  the  part  of  the  defendant.     Ouilett& 

usual  and  extraordinary");   Kansas  P.  v.  Overman  Wheel  Co.  (1894)  162  Mass- 

R.   Co.   V.  Salmon    (1873)    11  Kan.  83  305,  38  N.  E.  511. 

(held  to  be  error  in  an  action  for  inju-  A    special    verdict    finding    that    the 

ries  received  by  a  trainman  in  the  oper-  death  of  a  servant  of  a  quarry  company 

ation  of  a,  railroad,  to  charge  that  such  was  caused  by  the  sudden  moving  of  two- 

an  accident  raises  a  presumption  of  neg-  loaded  cars  secured  on  a  grade  by  one 

ligence    on   the    part   of   the   master)  ;  brake  and  a  chock  under  the  wheels  will 

Mobile  d  0.  R.  Co.  v.  Thomas  ( 1868 )  42  not  warrant  the  court  in  entering  judg- 

Ala.  672    (engine  derailed  owing  to  de-  ment  for  the  plaintiff,   unless  there  is- 

fects  of  truck;   charge  erroneous  which  also  a  finding  that,  in  the  exercise  of 

stated  that  the  onus  of  proof  that  care  ordinary  care,  this  method  of  securing 

and  diligence  was  used  was  cast  upon  them   was   insuflScient.     Hoosier   Stone 

the   defendant  by  a   failure  to  have  a  Co.  v.  McCain   (1892)   133  Ind.  231,  31 

suitable  engine) ;  Hudson  v.  Charleston,  N.  E.  956. 
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Strongly  suggestive  of  the  conclusion  that  the  master  had  fallen  short 
of  the  obligatory  standard  of  care.^ 

It  has  even  been  held  that  negligence  cannot  be  inferred  where  the 
instrumentality  in  question  failed  to  work  properly  on  a  few  other 
occasions  besides  that  on  which  the  injury  was  received.'  But  such 
a  doctrine  is  scarcely  consistent  with  that  which  declares  that  evidence 
of  the  prior  unsatisfactory  operation  of  an  instrumentality  is  compe- 
tent for  the  purpose  of  proving  negligence  on  the  master's  part.  See 
§§  1037,  1587,  ante.  The  onus  cannot  be  said  to  rest  on  the  plaintiff- 
after  he  has  produced  evidence  which,  if  not  rebutted,  will  justify  a 
verdict  in  has  favor. 

The  limits  of  the  rule  are  indicated  by  some  exceptive  forms  of 
statement.  Thus  it  is  laid  down  that  no  presumption  of  negligence 
on  the  part  of  the  master  arises,  where  it  does  not  appear  that  an  ap- 
pliance was  originally  defective,  or  that  it  had  been  so  long  in  use  as 
to  render  the  duty  of  inspection  necessary,  or  that  the  master  had  due 
notice  of  the  defect*  So,  also,  it  is  said  that  the  failure  of  an  ap- 
pliance to  perform  its  functions  properly  is  not  sufficient  to  show  neg- 
ligence on  the  master's  part,  "unless  the  exercise  of  proper  care  would 
have  shown  the  defective  nature  of  the  appliance ;"  *  and  that  there  is 

2  "It  is  not  enough  for  the  plaintiff  the  defendant  to  use  due  care  to  see 
to  show  that  he  has  sustained  an  injury  that  the  machine  retained  its  place,  and 
under  circumstances  which  may  lead  to  that  the  proper  adjustment  of  the  belt 
a  suspicion,  or  even  a  fair  inference,  in  its  line  with  and  relation  to  the  pul- 
that  there  may  have  been  negligence  on  leys  was  maintained,  or  at  least  to  ad- 
the  part  of  the  defendant ;  but  he  must  vise  the  boy  of  the  danger,  that  he  might 
go  on  and  give  evidence  of  some  specific  take  the  precautionary  means  requisite 
act  of  negligence  on  the  part  of  the  per-  to  his  protection. 

son  against  whom  he   seeks   compensa-  In  Bargee  v.   Clark   Can  Co.    (1901) 

tion."     Gallagher  v.   Piper    (1864)    16  126  Mich.  508,  85  N.  W.  1105,  where  a 

C.  B.  N.  S.  669,  per  Willies,  J.;  Allen  stamp  press  had  fallen  on  one  or  two 

V.  New  Gas  Co.    (1876)    L.  R.  1  Exch.  occasions  before  the  accident,  Montgom- 

Div.  251,  45  L.  J.  Exch.  N.  S.  668,  34  ery,  J.,   dissented  from  the  opinion  of 

L.    T.    N.    S.    541    (referring  with   ap-  the  majority   on   the  ground   that  the 

proval  to  the  above  remark).  evidence   brought   the   case   within   the 

Many  of  the  cases  cited  in  the  pre-  principle  suggested  in  Redmond  v.  Delta 

ceding  note  involve  facts  which  render  Lumber   Co.    (1893)    96   Mich.   545,   55' 

them  apt  illustrations  of  this  statement.  N.   W.   1004,   that   "if  there  were   any- 

3  In  Dingley  v.  Star  Knitting  Co.  thing  to  show  that  the  machine  had  been 
(1892)    134  N.  Y.  552,  32  N.  E.  35,  a  out  of  order  and  that  its  working  was 

machine  had  been  started  three  times  spasmodic  and  uncertain,  there  might  be 
previously  by  the  shifting  of  a  belt,  in  room  for  the  contention  that  defendant 
the  same  manner  as  at  the  time  of  the  was  negligent  in  not  keeping  it  in  re- 
accident.      Recovery    was    denied;    but  pair." 

Bradley,    J.,    dissented    on   the    ground  i  Kinney  v.   Corbin    (1890)    132   Pa. 

that  if,  as  the  evidence  tended  to  prove,  341,  19  Atl.  141. 

the  defendant,  through  his  superintend-  B  Stourbridge  v.  Brooklyn  City  R.  Co. 

ent,  had  notice  that  the  machine  was  (1896)  9  App.  Div.  129,  41  N.  Y.  Supp. 

liable  to  be  set  in  motion  by  the  casual  128. 
shifting  of  the  belt,  it  was  the  duty  of 
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no  presumption  that  the  accident  happened  in  consequence  of  a  fail- 
ure of  duty  on  the  master's  part,  where  the  conditions  creating  the 
abnormal  danger  had  existed  for  so  short  a  time  that  he  was  not 
chargeable  with  notice  of  its  existence.* 

The  doctrine  discussed  in  this  section  is  applicable  only  in  cases 
where  the  servant  produces  no  other  evidence  of  negligence  than  the 
mere  fact  of  the  accident.  If  any  specific  testimony  bearing  on  that 
question  is  submitted,  he  is  entitled  to  go  to  the  jury.' 

1601.  [834]  Res  ipsa  loquitur. — The  principal  qualification  to 
which  the  doctrine  discussed  in  the  preceding  section  is  subject  is  that 
which  arises  from  the  operation  of  what  is  succinctly  termed  the  doc- 
trine of  res  ipsa  loquitur?  The  rationale  of  this  doctrine  is  that,  in 
"some  cases,  the  very  nature  of  the  action  may,  of  itself,  and  through 
the  presumption  it  carries,  supply  the  requisite  proof."  *     It  is  ap- 


6  Murphy  v.  Great  Northern  R.  Go. 
<1897)  68  Minn.  526,  71  N.  W.  662. 

"l  Where  all  the  details  of  the  con- 
struction of  a  bridge  and  its  inspection 
are  before  the  jury,  the  case  of  a  serv- 
ant who  is  injured  by  the  fall  of  the 
bridge  does  not  stand  merely  on  the  fact 
that  the  structure  gave  way,  and  it  is 
not  error  to  leave  the  jury  to  say  wheth- 
er the  defendant's  want  of  reasonable 
care  in  the  erection  and  inspection  of 
the  bridge  occasioned  the  injury  com- 
plained of.  Bowen  v.  Chicago,  B.  &  K. 
€.  R.  Co.  (1888)  95  Mo.  268,  8  S.  W. 
230. 

A  sufficient  offer  of  proof  of  the  cause 
of  the  injury  to  entitle  plaintiff  to  go  to 
the  jury  is  made  by  his  opening  to  the 
effect  that  he  will  prove  the  derailment 
of  a  car  on  which  he  was  riding  in  the 
performance  of  his  duty  while  running 
on  a  switch;  due  care  by  him  and  his 
fellow  servants;  the  want  of  smoothness 
in  the  running  of  the  cars ;  the  inferior- 
ity of  the  track  to  the  main  track  in 
respect  to  ballasting  and  grading,  and 
the  derailment  of  other  cars  at  the  same 
point;  and  It  is  not  necessary  for  him 
to  specify  the  extent  of  the  defects  so 
indicated.  Lemery  v.  Boston  d  M.  R. 
Co.  (1867)  167  Mass.  254,  45  N.  E.  688. 

lln  Houston  v.  Brush  (1894)  66  Vt. 
331,  29  Atl.  380,  it  was  pointed  out 
that,  although  the  doctrine  had  been 
most  frequently  applied  in  actions 
against  passengers,  the  presumption 
which  it  raises  is  really  based  upon  the 
act  or  occurrence,  and  not  alone  upon 


the  contractual  relation  between  the 
parties. 

8  Winkelmann  &  B.  Drug  Co.  v.  Col- 
laday   (1898)    88  Md.  78,  40  Atl.  1078. 

"In  proving  the  injury  the  plaintiff 
.  .  .  may,  and  often  does,  prove 
such  circumstances,  under  which  the  in- 
jury was  received,  as  raise  a  presump- 
tion of  carelessness  or  negligence;  and 
in  such  a  case  the  burden  of  disproving 
the  presumption,  by  explaining  the 
circumstances,  so  as  to  render  their  ex- 
istence consistent  with  the  absence  of 
negligence,  would  devolve  upon  the  de- 
fendant." Columbus  &  X.  R.  Go.  v. 
WeU    (1861)    12  Ohio  St.  475. 

"Without  attempting  to  formulate  a 
rule  embracing  every  case  to  which  the 
maxim  is  to  be  applied,  we  think  it  is 
clear  .  .  .  that  when  the  defend- 
ant owes  a  duty  to  the  plaintiff  to  use 
a  certain  degree  of  care  in  respect  to 
the  thing  causing  the  accident,  to  pre- 
vent the  occurrence  of  such  accident, 
and  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does 
not  occur  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  evi- 
dence, in  the  absence  of  evidence  show- 
ing that  it  happened  without  the  fault 
of  the  defendant,  that  the  accident 
arose  from  the  lack  of  the  requisite 
care.  In  such  case  the  occurrence  it- 
self, unexplained,  shows  prima  facie  a 
shortage  of  legal  duty  on  the  part  of 
the  defendant."  Houston  v.  Brush 
(1894)   66  Vt.  331,  29  Atl.  380. 
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plicable  "where,  under  the  circumstances  shown,  the  accident  pre- 
sumably would  not  have  happened  if  due  care  had  been  exercised."  * 
Its  essential  import  is  that,  on  the  facts  proved,  the  plaintiff  has  made 
•out  a  prima  facie  case,  without  direct  proof  of  negligence.* 

Through  the  operation  of  the  presumption  thus  entertained  the 
l)urden  of  proof  is  shifted  to  the  defendant  and  remains  upon  him 
Tintil  he  has  produced  some  evidence  which  tends  to  establish  his  free- 
'dom  from  fault.*  The  burden  which  is  thrown  upon  him,  however, 
is  not  that  of  satisfactorily  accounting  for  the  accident,  but  merely 
that  of  showing  that  he  used  due  care.* 

The  doctrine  does  not  dispense  with  the  rule  that  the  party  who  al- 
leges negligence  must  prove  it.  It  merely  determines  the  mode  of 
proving  it,  or  what  shall  be  prima  facie  evidence  of  negligence.'' 

[In  quite  a  large  body  of  cases,  especially  from  the  Federal  courts, 

3  Steams    v.    Ontario    Spinning    Co.  casioned   his    injury,   while   he   was   in 

'(1898)    184  Pa.  519,  39  L.R.A.  842,  63  the  exercise  of  due  care,  the  burden  of 

Am.    St.    Rep.  807,   39  Atl.  292.     And  proof   shifts   to  the  master,   and  he   is 

see    Thompson    v.    National    Fireworks  then    required    to    show   that   he    exer- 

€o.   (1907)   195  Mass.  327,  81  N.  E.  256.  cised  due  care  in  the  selection  or  manu- 

An  instruction  is  correct  whicli  lays  facture  of  such  appliances, 

it  down  that  proof  by  an  injured  em-  6  Stearns    v.    Ontario    Spinning    Co. 

-ployee  that  "his  injury  was  occasioned  (1898)    184  Pa.  523,  39  L.R.A.  842,  63 

by  an  act  which,  with  proper  care,  or  Am.  St.  Rep.  807,  39  Atl.  292;  Spees  v. 

by  machinery  which,  by  proper  use  and  Boggs    (1901)    198   Pa.   112,   52   L.R.A. 

■care,  would  not  ordinarily  produce  dam-  933,  82  Am.  St.  Rep.  792,  47  Atl.  875 ; 

age,"  casts  the  burden  on  the  employer  Illinois    C.   R.   Go.   v.   Prickett    (1903) 

to   prove   that   he   was    not    chargeable  109  111.  App.  468,  judgment  affirmed  in 

with   negligence.      Grant   v.   Raleigh   d  (1904)    210  111.   140,  71  N.  E.  435. 

G.  R.  Go.   (1891)    108  N.  C.  462,  13  S.  ">  Houston   v.    Brush    (1894)    66   Vt. 

:E.  209.  331,  29  Atl.  380;  Eill  v.  Lake  Shore  £ 

iBien  v.  Vnger   (1900)    64  N.  J.  L.  M.  S.  R.  Co.  (1901)  22  Ohio  C.  C.  291, 

596,  46  Atl.  593.  12  Ohio  C.  D.  241. 

5  See,    generally,    1    Beven,    Neg.    pp.  "The  doctrine  does  not  dispense  with 

129,  et  seq.;  Shearm.  &  Redf.  Neg.  §  59.  the  requirement  that  the  party  who  al- 

"There   must   be   reasonable   evidence  leges    negligence   must   prove   the   fact, 

■of  negligence.     But  where  the  thing  is  but  relates  only  to  the  mode  of  proving 

shown  to  be  under  the  management  of  it.     The  fact  of  the  accident  furnishes 

the  defendant  or  his  servants,  and  the  merely  some  evidence  to  go  to  the  jury, 

accident   is    such   as,    in     the    ordinary  which    requires    the    defendant     'to     go 

course  of  things,   does    not    happen    if  forward   with   his  proof.'     The  rule  of 

those    who    have    the    management    use  res   ipsa   loquitur   does   not  relieve   the 

proper   care,   it   afifords   reasonable   evi-  plaintiff     of     the     burden    of    showing 

dence,  in  the  absence  of  explanation  by  negligence,   nor   does   it   raise  any  pre- 

the  defendants,  that  the  accident  arose  sumption    in    his    favor."     Stewart    v. 

irom  want  of  care."     Scott  v.  London  Van  Deventer  Carpet  Co.    (1905)    138 

■d  St.  K.  Docks  Co.  (1865)   3  Hurlst.  &  N.  C.  60,  50  S.  E.  562. 

C.    596.  Although    the    plaintiff    must    make 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  both  the  company's  negligence  and  his 
Berkey  (1893)  136  Ind.  181,  35  N.  E.  own  freedom  from  fault  appear,  yet,  by 
3,  the  rule  formulated  was  that,  when  proving  that  he  was  injured  by  the  run- 
it  is  shown  that  the  master  or  his  agent  ning  of  the  cars,  he  thereby  raises  a 
"has  placed  in  the  hands  of  his  servant  presumption  which  supplies  for  him  the 
defective  appliances,  and  that  these  oc-  proof  of  one  or  the  other  or  both  of 
M.  &  S.  Vol.  IV.— 305. 
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the  lajiguage  used  admits  of  no  other  construction  than  that  the  court 
holds  that  the  maxim  never  applies  in  a  master  and  servant  case.* 

these   additional   elements,   as  the   case        The  doctrine  of  res  ipsa  loquitur  is- 

may  be.     Atlanta  &  B.  Air  Line  R.  Co.  not  applicable  where  the  defendant  does. 

V.    McManus    (1907)    1    Ga.   App.    302,  not  owe  the   plaintiff  the    highest    de- 

58  S.  E.  258.  gree   of    care.      McDonnell    v.     Oceania- 

"The    presumption    of    negligence    is  Steam  Nav.  Co.  (1906)  74  C.  C.  A.  500,. 

often  raised  by  the  circumstances  of  an  143  Fed.  480. 

accident,  and  it  may  be  a  legitimate  It  is  the  settled  law  that,  as  between 
presumption  that  an  appliance  which  master  and  servant,  the  maxim  res- 
gives  out  while  it  is  being  used  for  its  ipsa  loquitur  has  no  application.  Shan- 
proper  purpose  in  a  careful  manner  is  dre-ip  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
'defective  or  unfit.  How  far  that  pre-  (1905)  73  C.  C.  A.  430,  142  Fed.  320. 
sumption  may  go,  in  an  action  by  an  In  Chicago  <S>  N.  W.  R.  Co.  v.  O'Brien 
employee  against  an  employer,  to  shift  (1904)  67  C.  C.  A.  421,  132  Fed.  593,, 
the  burden  of  proof  from  the  former  the  court  said:  "This  burden  cannot  be 
to  the  latter,  must  depend  upon  the  discharged  by  mere  proof  of  the  oc- 
circumstances  of  the  particular  case."  currence  of  the  accident.  To  hold  other- 
The  France  (1894)  8  C.  C.  A.  185,  20  wise  would  be  to  ignore  the  well-estab- 
U.  S.  App.  212,  59  Fed.  479,  reversing  lished  and  long-settled  difference  be- 
(1893)   53  Fed.  843.  tween   the  rules  which   govern   in   pas- 

On  the  ground  that  the  presumption  senger    cases    and    those    which    apply 

resulting   from   the   application   of   the  when  the  relation  is  that  of  employer 

doctrine   does   not   relieve   the   plaintiff  and   employee.      The    doctrine   res   ipsa 

of   the   burden   of   establishing   affirma-  loquitur   is   not   applicable   in   cases   of 

tively  the  negligence  of  the  defendant,  the  latter  character." 
although  it  has  the  effect  of  casting  on        in  Patton  v.  Illinois  G.  R.  Co.  (1910) 

the  latter  the  necessity  of  offering  an  179    je^.    530,    the    court   said   that   it. 

explanation,  it  has  been  held  to  be  error  ^o^i^  ^e  difficult  to  find  in  the  Federal 

for  -a,  court,  after  laying  down  the  rule  ^^^^^s   where   the   doctrine   of   res  ipsa- 

°\A''  Tr  ^"'i'^'lZ'  t°  «°"'=l;j<le  tl^"«=  loquitur  had  been  applied  in  a  case  be- 
When  the  plaintiff  rested,  the  burden  j.,  „„     „     4.  j     '^^     4. 
j.r.'^  J  t     J     ,    c  \.      ■            T.  tween  master  and  servant, 
was  upon  the  defendant  of  showing  such        „.t,i.-      ■         j.  1  ■■  , 
facts  as  warrant  the  conclusion  that  the          ^'^^  /«   ".f  ^   '=^,^.«   where  the   rule- 
accident    was     due     to     circumstances  '"f  .*Psa  io?m<«r  applies   and  before  the= 
which    the    exercise    of    ordinary    care  Plamtiff  could  recover,  he  was  required 
could   not   forsee    and    guard    against.  *°   V^ove   some   affirmative  act   or   acts- 
Has  the  defendant  met  this  obligation  ?  of   negligence,   by   appellant,    that   was 
If  it  has,  your  verdict  must  be  for  the  the  proximate  cause  of  the   injury,   or- 
defendant."      -Jones    v.     Union    R.    Co.  to  prove  that  appellant  had  omitted  to 

(1897)     18    App.     Div.   267,   46   N.   Y.  perform    some    duty   that   the    law    re- 

Supp.  321.  quired   of   it,    which   omission   was   the 

8  In   Patton    v.    Texas    &    P.   R.    Co.  proximate  cause  of  the  injury."     Balti- 

(1901)   179  U.  S.  658,  45  L.  ed.  361,  21  more  d  0.  S.  W.  R.  Co.  v.  Greer  (1902) 

Sup.  Ct.  Rep.  275,  it  is  said  that  while,  103  111.  App.  448. 

in  the  case  of  a  passenger,  the  fact  of  "In  a  passenger  case,  proof  of  the  ac- 
an  accident  carries  with  it  a  presump-  cident  itself  is  all  that  is  sometimes 
tion  of  negligence  on  the  part  of  the  needed  in  the  first  instance  in  order  to 
carrier, — a  presumption  which,  in  the  impose  upon  the  carrier  the  burden  of 
absence  of  some  explanation  or  proof  to  rebutting  the  negligence  imputed  to  him 
the  contrary,  is  sufficient  to  sustain  a  by  reason  of  the  accident  occurring;  but. 
verdict  against  him, — a  different  rule  in  the  case  of  a  servant,  he  must  go- 
obtains  against  an  employee;  that  the  one  step  farther  before  negligence  is 
fact  of  accident  carries  with  it  no  pre-  imputable  to  the  master,  requiring  from 
sumption  of  negligence  on  the  part  of  him  rebutting  proof,  as  in  a  passenger 
the  employer,  but  that  it  is  an  affirm-  case.  In  the  case  of  a  servant,  he  can- 
ative  fact  for  the  injured  employee  to  not  wholly  rest  his  case  on  the  assump- 
establish  that  the  employer  has  been  tion  of  prima  facie  proof  flowing  fromi 
guilty  of  negligence.  the   fact   of   the   happening   of   the   ac- 
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cident.  He  must  go  further  and  show 
at  least  some  act  of  want  of  care  whicli, 
with  proof  of  the  accident,  will  be  suf- 
ficient to  impute  negligence  to  the  mas- 
ter."    Eagle  Brewing  Co.  v.  Luckowitz 

(1907)  138   111.   App.   131,    affirmed   in 

(1908)  235  111.  246,  85  N.  E.  213. 

The  only  presumption  which  arises  in 
a  case  in  which  the  plaintiff  fails  to  pro- 
duce any  proof  of  culpable  negligence 
on  the  part  of  the  defendant  is  that 
he  fully  complied  with  his  obligations. 
Pellerin  v.  International  Paper  Co. 
(1902)  96  Me.  388,  52  Atl.  842. 

"That  the  law  has  not  granted  the 
benefit  of  this  presumption  to  a  servant, 
and  that  it  holds  him  to  the  necessity 
of  an  affirmative  showing  of  negligence, 
is  sustained  by  the  great  weight  of  au- 
thority." Hamilton  v.  Kansas  City 
Southern  Co.  ( 1907 )  123  Mo.  App.  619, 
100  S.  W.  671.  This  decision  is  cited 
and  followed  in  Eaynie  v.  Hammond 
Packing  Co.  (1907)  126  Mo.  App.  88, 
103  S.  W.  581. 

"As  a  general  rule,  subject  to  excep- 
tions within  which  the  facts  of  this 
casualty  do  not  fall,  the  doctrine  of  res 
ipsa  loquitur  does  not  obtain,  where 
the  relationship  of  master  and  servant 
subsists,  and  no  presumption  of  negli- 
gence on  the  part  of  the  employer  is 
inferable  from  the  mere  occurrence  of 
an  accident,  but  it  is  an  affirmative 
fact  for  the  injured  employee  to  es- 
tablish that  his  employer  has  been 
guilty  of  negligence  to  fasten  liability." 
Riekaly  v.  John  O'Brien  Boiler  Works 
Co.  (1904)  108  Mo.  App.  130,  82  S. 
W.  963. 

Mere  proof  of  facts  which  call  into 
action  the  rule  res  ipsa  loquitur  in  an 
action  for  negligent  injuries  does  not 
make  a  prima  facie  case,  or  raise  a  pre- 
sumption of  negligence,  but  merely  fur- 
nishes an  element  to  be  considered  by 
the  jury  as  part  of  the  plaintiff's  case. 
Ross  V.  Douhle  Shoals  Cotton  Mills 
(1905)  140  N.  C.  115,  1  L.R.A.(N.S.) 
298,  52  S.  E.  121. 

Although  the  circumstances  attend- 
ing the  injury  may  be  sufficient  to  estab- 
lish negligence  without  any  direct  proof 
thereof,  the  rule  still  remains  in  force 
that  the  doctrine  of  res  ipsa  loquitur 
does  not  apply  as  between  master  and 
servant  Lone  Star  State  Brewing  Co. 
V.  Solcher  (1910)  —  Tex.  Civ.  App. 
_,  126  S.  W.  26. 

In  Galveston,  H.  <S>  8.  A.  R.  Go.  v.  Serni 
(1910)    —  Tex.   Civ.   App.  — ,   125    S. 


W.  322,  it  was  held  that  the  rule  ap- 
plicable as  between  carrier  and  pas- 
senger is  not  applicable  between  mas- 
ter and  servant.  In  the  case  at  bar  it 
was  held  that  it  was  not  sufficient  to 
prove  that  an  explosion  took  place  and 
that  it  was  due  to  a  defective  boiler,  but 
the  plaintiff  must  go  further  and  show 
that  the  defective  condition  of  the  boiler 
was  due  to  the  negligence  of  the  defend- 
ant; simply  establish  that  the  explosion 
came  from  some  defect  in  the  boiler 
would  not  be  enough,  because  it  could 
come  from  a  latent  defect  which  was  one 
that  the  exercise  of  ordinary  care  could 
not  discover.  The  court,  however,  held 
that  the  negligence  of  the  master  un- 
der those  circumstances  might  be  shown 
by  circumstantial  evidence. 

In  Brooks  v.  Louisville  &  N.  R.  Co. 
(1903)  24  Ky.  L.  Rep.  1318,  71  S.  W. 
507,  the  court  said:  "When  a  servant 
is  injured,  he  does  not  show  himself 
entitled  to  recover  by  showing  that  he 
is  injured  while  in  the  discharge  of  a 
duty,  but  he  is  required  to  produce 
some  evidence  tending  to  show  that  it 
was  caused  by  the  negligence  of  the 
master,  or  someone  representing  him." 

In  Greeley  v.  Foster  (1904)  32  Colo. 
292,  75  Pac.  351  (an  action  by  a  laborer 
against  a  city  for  injury  received  by 
the  caving  in  of  a  ditch  in  which  he 
was  working),  the  supreme  court  said: 
"The  court  instructed  the  jury,  in 
effect,  that  negligence  might  be  presumed 
from  the  happening  of  an  accident. 
This  was  error.  This  doctrine  has  been 
enunciated  in  cases  of  personal  injury 
by  a  common  carrier  to  a  passenger; 
but,  as  stated  in  Reno's  Employers'  Lia- 
bility Acts,  2d  ed.  §  206,  it  does  not 
apply  to  actions  between  employees 
and  employers  for  personal  injuries 
founded  upon  negligence,  though  there 
are  some  cases  of  a  contrary  tendency 
in  Massachusetts  and  probably  in  some 
other  jurisdictions.  .  .  .  Our  court 
of  appeals  is  committed  to  the  doc- 
trine that  no  presumption  of  negligence 
arises  from  the  happening  of  an  acci- 
dent in  actions  by  an  employee  against 
an  employer  for  personal  injuries,  and 
we  think  its  reasoning  is  sound." 

In  Southwestern  Development  Co.  v. 
Boyd  (1908)  7  Ind.  Terr.  773,  104  S. 
W.  1174,  the  language  seems  to  imply 
that  the  court  would  never  apply  the 
maxim  in  a  master  and  servant  case. 

In  Lane  v.  Missouri  P.  R.  Co.  (1902) 
64  Kan.  755,  68  Pac.  626,  it  was  held 
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that,  in  an  action  by  an  employee  of  a 
railroad  company  to  recover  for  in- 
juries occasioned  by  the  alleged  faulty 
construction  of  a  split  switch,  the  plain- 
tiff must  show  negligence  on  the  part 
of  the  company;  and  that,  in  the  ab- 
sence of  a  statute  making  it  so,  the 
fact  of  the  occurrence  of  the  injury 
raises  no  presumption  of  negligence. 

So,  in  Chicago  Teleph.  Co.  v.  Schulz 
(1905)  121  111.  App.  573,  where  a  tele- 
phone operator  was  injured  by  an  elec- 
tric shock,  it  was  said  baldly  and  with- 
out any  qualification  that  the  doctrine 
of  res  ipsa  loquitur  does  not  apply  as 
between  master  and  servant. 

In  Brovm-field  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1899)  107  Iowa,  254,  77  N. 
W.  1038  (an  action  by  a  locomotive 
fireman  for  personal  injuries  received 
while  riding  on  an  engine  which  was 
derailed  because  of  a  broken  axle),  the 
court,  referring  to  the  contention  of 
plaintiff's  counsel  that  "in  case  of  an 
accident  to  an  employee  from  collision, 
derailment,  or  latent  defect  in  machin- 
ery, negligence  is  presumed  until  the 
contrary  is  shown,"  said  that  the  rule  ap- 
plied in  passenger  cases,  but  that  it  was 
too  well  settled  in  Iowa  to  be  the  sub- 
ject of  serious  controversy  that  in  any 
and  all  cases  the  burden  is  upon  an 
employee  or  servant  to  prove  the  neg- 
ligence that  is  the  proximate  cause  of 
his  injury.  Continuing,  the  court  said: 
"It  is  true  that  the  happening  of  an 
accident  to  machinery  may,  under  cer- 
tain circumstances,  raise  a  presump- 
tion that  the  machinery  was  in  some 
way  defective;  but  this  is  not  enough 
to  fix  the  liability  of  the  master.  It 
must  be  further  shown,  in  order  to 
hold  him,  that  he  had  knowledge  of 
such  defect,  or  would  have  had  such 
knowledge  if  he  had  exercised  reason- 
able care  and  diligence.  We  may  say 
further  that  the  doctrine  of  res  ipsa 
loquitur,  for  which  plaintiff  contends, 
is  not  confined  wholly  to  cases  of  in- 
juries to  passengers  by  carriers,  but 
is  extended  to  cover  some  other  excep- 
tional circumstances." 

In  Dana  &  Co.  v.  Blackburn  (1906) 
28  Ky.  L.  Rep.  695,  90  S.  W.  237,  it 
was  said  that  the  mere  fact  that  an 
employee  of  a  corporation  owning  and 
operating  a  coal  elevator  was  injured 
by  a  car  which  was  used  on  a  tram- 
way was  not  evidence  that  he  was  in- 
jured by  the  negligence  of  a  superior, 
or   even    of    a   fellow   servant.     Under 


the  circumstances  of  this  case,  the  in- 
jury might  as  well  have  been  attrib- 
uted to  the  negligence  of  a  "truckman" 
who  was  a  fellow  servant  of  the  per- 
son injured,  as  to  the  engineer,  who 
was  a  vice  principal.  The  court,  how- 
ever, seems  to  assume  that,  irrespective 
of  that  fact,  there  would  be  no  presump- 
tion of  negligence. 

In  VissmoM  v.  Southern  R.  Co, 
(1905)  28  Ky.  L.  Rep.  429,  2  L.R.A. 
(N.S.)  469,  89  S.  W.  502,  it  is  said 
generally,  and  without  any  qualifica- 
tion: "Mere  proof  of  accident  or  in- 
jury to  the  servant  does  not  raise  the 
presumption  of  negligence  on  the  part 
of  the  master.  In  order  to  recover  dam- 
ages against  the  master  for  the  in- 
jury, the  servant  must  produce  some 
evidence  conducing  to  show  that  it  was 
caused  by  the  negligence  of  the  master 
or  someone  having  authority  to  repre- 
sent him."  The  charge  of  negligence 
in  this  case  was  that  a  lump  of  coal, 
rock,  and  slate,  which  was  unsuitable 
for  use,  was  in  the  coal  furnished  for 
use,  and  that,  as  the  fireman  struck  the 
lump,  a  piece  flew  up  and  struck  him 
in  the  eye. 

There  is  no  presumption  of  negli- 
gence on  the  part  of  the  master  toward 
the  servant  from  the  fact  that  an  acci- 
dent has  happened,  or  that  the  servant 
has  received  an  injury.  Wormell  v. 
Maine  C.  R.  Go.  (1887)  79  Me.  397,  1 
Am.  St.  Rep.  321,  10  Atl.  49.  The 
grounds  alleged  in  this  case  were  that 
the  implements  and  means  furnished 
were  not  suitable  for  the  work  which 
the  plaintiff  was  directed  to  do,  and 
that  he  had  been  placed  in  a  position 
of  peril  by  a  vice  principal. 

Huff  V.  Austin  (1889)  46  Ohio  St. 
386,  15  Am.  St.  Rep.  613,  21  N.  E. 
864,  held  that  the  mere  explosion  of  a 
steam  boiler  owned  and  used  by  de- 
fendants on  their  premises  did  not  raise 
a  prima  facie  presumption  of  negligence 
on  their  part,  in  an  action  by  an  em- 
ployee of  another  person,  who  was  at 
work  on  the  defendant's  premises  in  set- 
ting up  a  sawmill.  The  court  said  that 
the  question  was  not  to  be  determined 
by  the  rule  of  negligence  governing  com- 
mon carriers  of  passengers,  and,  in  dis- 
tinguishing between  the  two  classes  of 
cases,  pointed  out  that  the  carrier  of 
passengers,  while  not  an  insurer  of  their  : 
safety,  is  bound  to  the  observance  of  i 
the  utmost  care  and  diligence  for  their 
safety,  and  is  responsible  for  any,  even 
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No  satisfactory  reason  is  given  why  the  maxim  should  not  apply  in 
such  cases,  although  its  application  is  somewhat  restricted  because  of 
the  subsidiary  rules  governing  such  relationship.^] 

The  cases  cited  below  indicate  the  circumstances  under  which  the 


the  slightest,  neglect;  that,  by  reason 
of  the  reliance,  for  personal  safety,  of 
passengers  upon  the  carrier,  and  of 
the  high  degree  of  care  and  diligence 
which  the  law  requires  towards  those 
with  whom  there  is  a  relation  of  trust 
and  confidence,  courts  have  held  that 
the  fact  that  the  injury  was  suffered 
by  anyone  while  upon  a  railroad  com- 
pany's train  as  a  passenger  should  be 
regarded  as  prima  facie  evidence  of  the 
liability. 

In  case  of  an  accident  to  an  employee, 
the  fact  of  accident  carries  with  it  ilo 
presumption  of  negligence  on  the  part 
of  the  employer,  and  it  is  an  affirma- 
tive fact  for  the  injured  employee  to 
establish  that  the  accident  was  the  re- 
sult of  the  negligence  of  the  employer. 
Neeley  v.  Southwestern,  Cotton  Seed  Oil 
Co.  (1903)  13  Okla.  356,  64  L.E.A.  145, 
75  Pac.  537  (breaking  of  ladder).  The 
court  said  that  the  rules  applicable 
between  master  and  servant  are  differ- 
ent from  those  applicable  between  car- 
rier and   passenger. 

As  between  employer  and  employee, 
negligence  cannot  be  inferred  from  the 
mere  happening  of  an  accident.  A  spe- 
cific act  of  negligence  must  be  shown. 
Eiggins  v.  Fanning  (1900)  195  Pa.  599, 
46  Atl.  102  (accident  to  employee  using 
laundry  machine;  there  does  not  appear 
to  have  been  any  evidence  that  the  ma- 
chine was  in  an  improper  condition). 
No  question  for  the  jury  as  to  the 
negligence  of  a  railroad  company  in 
respect  to  a  defect  in  a  car  from  which 
a  bolt  projected  because  the  nut  had 
worked  off  or  had  been  knocked  off  from 
the  other  end  can  exist  from  the  mere 
fact  of  injury  to  a  brakeman  by  such 
projecting  bolt,  where  a  thorough  and 
perfect  system  of  inspection  of  cars  is 
proved,  and  there  is  nothing  to  show 
that  the  defect  existed  for  any  time 
prior  to  the  accident.  Mensch  v.  Penn- 
sylvania  B.  Co.  (1892)  150  Pa.  598,  17 
L.R.A.  450,  25  Atl.  31. 

The  onus  of  proof  is  not  shifted  to 
the  master,  as  in  the  case  of  a  pas- 
senger injured  by  a  common  carrier,  by 
proof  of  the  fact  that  an  injury  has 
resulted  from  the  defect.     8t.  Louis,  I. 


M.  d  8.  B.  Co.  V.  Harper  (1884)  44 
Ark.  524.  To  the  same  effect,  North- 
ern P.  B.  Co.  V.  Di^on  (1905)  71  C.  C. 
A.  555,  139  Fed.  737;  Winters  v.  Baiti- 
more  &  0.  B.  Co.  (1910)  100  C.  C.  A. 
462,  177  Fed.  44;  Midland  Valley  R. 
Co.  V.  Fulgham  (1910)  104  C.  C.  A. 
151,  181  Fed.  91,  reversing  (1909)  167 
Fed.  660;  Mountain  Copper  Co.  v.  Van 
Buren  (1903)  59  C.  C.  A.  279,  123  Fed. 
61. 

See  notes  to  Fitzgerald  v.  Southern 
R.  Co.  6  L.R.A.(N.S.)  337;  and  Byera 
v.  Carnegie  Steel  Co.  16  L.R.A.(N.S.) 
214. 

9  Where  the  fellow-servant  rule  has 
been  abolished,  a  servant  injured  by  a 
collision  of  trains  stands  in  the  same 
relation  to  the  company  as  a  passenger, 
and  the  happening  of  the  collision  is 
prima  facie  evidence  of  the  company's 
negligence.  larussi  v.  Missouri  P.  B. 
Co.  (1908)  155  Fed.  654,  affirmed  in 
(1908)    88  C.  C.  A.  230,  161  Fed.  66. 

Where  the  fellow-servant  rule  is  not 
enforced,  proof  of  collision  of  trains 
makes  a  prima  facie  case  for  an  em- 
ployee against  the  company,  equally  as 
well  as  if  he  had  been  a  passenger. 
Shuler  v.  Omaha,,  K.  C.  &  E.  B.  Co. 
(1901)    87  Mo.  App.   618. 

The  true  rule  is  that  the  maxim 
does  apply  as  between  master  and  serv- 
ant,, subject  to  such  modification  ^s 
necessarily  results  from  the  subsidiary 
rules  governing  this  relationship,  such 
as  assumption  of  risk,  fellow-servant 
rule,  etc.  Alabama  &  V.  B.  Co.  v. 
Groome  (1910)  97  Miss.  201,  52  So. 
703. 

In  an  action  for  personal  injuries 
to  the  employee  of  a  railroad  company, 
no  presumption  against  the  company 
arises  until  the  employee  shows  af- 
firmatively that  he  himself  was  without 
fault.  Southern  B.  Co.  v.  Freeman 
(1909)  6  Ga.  App.  55,  64  S.  E.  129. 

In  Georgia  a  presumption  of  negli- 
gence arises  against  the  master  as  soon 
as  the  injured  servant  shows  that  he 
was  acting  with  due  care.  Bussey  v. 
Charleston  £  W.  C.  B.  Co.  (1907)  78 
S.  C.  352,  58  S.  E.  1015. 

The    doctrine    of    res    ipsa    loquitur 
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is  not  applicable  where  the  defects  caus- 
ing the  accident  exist  in  an  apppliance, 
and  might  have  been  due  to  omissions 
on  the  part  of  fellow  servants  of  the 
plaintiff.  Hahn  v.  Conried  Metropolitan 
Opera  Co.  (1908)  126  App.  Div.  813, 
111  N.  Y.  Supp.  161. 

The  rule  res  ipsa  loquitur  applies  in 
a  proper  case  between  master  and  serv- 
ant as  well  as  between  carrier  and  pas- 
senger, but  its  application  as  between 
the  former  is  limited  to  that  class  of 
cases  which  is  not  susceptible  of  di- 
rect and  positive  proof  by  living  wit- 
nesses, and  the  rule  is  resorted  to  only 
as  a  last  resort,  in  order  to  prevent  a 
miscarriage  of  justice.  Kleie  v.  Par- 
ker Distilling  Co.  (1907)  207  Mo.  480, 
13  L.R.A.(N.S.)    140,   105  S.  W.  1057. 

In  Schlappendorf  v.  American  R. 
Traffic  Co.  (1911)  142  App.  Div.  554, 
127  N.  Y.  Supp.  44,  the  court  said: 
"While  it  would  be  going  too  far  to 
say  that  the  rule  of  res  ipsa  loquitur 
is  never  to  be  applied  in  a  case  between 
master  and  servant,  it  is  quite  True 
that  it  has  been  rarely  so  applied.  As 
a  general  principle  of  the  law,  in  the 
absence  of  proof  showing  negligence, 
there  is  a  presumption  that  the  master 
has  done  his  duty.  The  mere  proof  of 
an  accident,  even  of  an  unusual  char- 
acter, does  not  destroy  this  presump- 
tion. The  master  is  not  liable  simply 
because  some  part  of  an  appliance  has 
1  become  out  of  order.  It  must  have 
been  out  of  order  long  enough  to  charge 
■  him  with  negligence  in  failing  to  dis- 
cover it  by  proper  inspection.  While 
*the  happening  of  the  accident  may  sug- 
gest the  existence  of  a  defect,  it  does 
not  alone  in  itself  give  rise  to  a  pre- 
sumption of  negligence  in  failing  to  dis- 
cover  the   defect   seasonably." 

There  is  no  hard-and-fast  rule  that 
the  doctrine  can  in  no  case  be  applicable 
in  a  suit  by  an  employee  against  an 
employer  for  negligent  injuries.  Byers 
v.  Carnegie  Steel  Co.  (1908)  16  L.R.A. 
(N.S.)  214,  86  C.  C.  A.  347,  159  Fed. 
347;  Hunter  v.  Illinois  C.  R.  Co. 
(1911)  110  C.  C.  A.  459,  188  Fed. 
645. 

"There  is  some  controversy  in  the 
authorities  as  to  whether,  under  any 
circumstances,  the  doctrine  is  applica- 
ble in  an  action  by  an  injured  servant 
against  his  master.  But  if  it  can  be 
invoked  in  such  an  action  at  all,  it  is 
manifest  that,  when  the  servant  is  in- 
jured from  a   defect   in  the  machinery 


operated  by  him,  it  can  apply  only 
where  the  physical  facts  themselves 
speak  of  the  negligence  of  the  defend- 
ant, and  not,  as  in  the  case  at  bar, 
merely  show  the  happening  of  the  ac- 
cident. The  mere  circumstance  that  a 
servant .  is  injured  by  defective  ma- 
chinery or  appliances  used  by  him 
does  not  prove  negligence  or  want  of 
care  on  the  part  of  the  master."  Djint- 
ley  V.  Inman,  P.  &  Co.  (1902)  42  Or. 
334,  59  L.R.A.  785,  70  Pac.  529. 

Negligence  of  the  master,  rendering 
him  liable  for  injury  to  his  employee 
for  personal  injuries  due  proximately 
to  the  erratic  operation  of  a  machine, 
may  be  inferred  where  the  character  of 
the  accident  and  the  circumstances  un- 
der which  it  occurs  point  strongly  to 
a  condition  which  is  abnormal  and 
dangerous,  which  has  long  continued 
under  circumstances  indicating  that  the 
employer,  by  the  exercise  of  reasonable 
care,  should  have  known  of  it,  and  the 
evidence  excludes  knowledge,  negli- 
gence, and  assumption  of  risk  on  the 
part  of  the  employee,  notwithstanding 
the  absence  of  direct  testimony  by 
personal  observation  of  the  existence 
of  the  specific  defect  alleged  to  have 
caused  the  accident.  Byers  v.  Carnegie 
Steel  Co.  (1908)  16  L.R.A.  (N.S.)  214, 
86  C.  C.  A.  347,  159  Fed.  347.  The 
court  said:  "The  proposition  is  fully 
supported  both  by  reason  and  au- 
thority that  where  the  character  of  an 
accident  and  the  circumstances  under 
which  it  occurs  are  such  as  to  point 
strongly  to  a  condition  which  is  ab- 
normal and  dangerous,  and  to  a  long- 
continued  existence  of  such  abnormal 
and  dangerous  condition  under  circum- 
stances indicating  that  the  employer  by 
the  exercise  of  reasonable  care  should 
have  known  of  such  condition  and  where 
the  evidence  shows  that  the  employee 
had  no  knowledge  of  such  condition, 
and  suffered  injury  through  no  negli- 
gence of  his  own,  and  through  no  risk 
assumed  by  him,  and  that  such  ab- 
normal and  dangerous  condition  was 
the  proximate  cause  of  the  accident, 
the  fact  of  the  relation  of  employer 
and  employee  does  not  forbid  an  in- 
ference of  the  employer's  negligence 
from  the  fact  of  the  accident  under 
circumstances  so  stated;  notwithstand- 
ing the  absence  of  direct  testimony  by 
personal  observation  of  the  existence  of 
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doctrine  has  been  applied  in  employers'  liability  cases."    But  a  com- 
parison of  the  cases  here  collected  with  those  in  which  the  general  rule 


the     specific     defect    alleged    to     have 
•caused  the  accident.'' 

Perhaps  the  clearest  elucidation  of 
the  nature  and  function  of  the  rule 
res  ipsa  loquitur  and  its  applicability 
between  master  and  servant  is  to  be 
iound  in  the  opinion  in  Chenall  v.  Pal- 
mer Brick  Co.  (1903)  117  Ga.  106,  43 
S.  E.  443,  and  the  opinion  upon  the 
subsequent  appeal  in  the  same  case 
([1904]  119  Ga.  837,  47  S.  E.  329). 
The  action  in  that  case  was  by  an  em- 
ployee against  the  master  for  the  fall 
■of  a  brick  arch  which  had  been  con- 
structed by  the  latter.  The  second  and 
third  syllabi  by  the  court  on  the  first 
appeal  are  as  follows:  (2)  "There 
-are  cases  where,  in  the  absence  of  proof 
of  any  external  cause,  and  the  accident 
is  of  a  kind  which  does  not  ordinarily 
occur  without  negligence,  a  jury  may 
infer  the  want  of  due  care  from  the 
mere  happening  of  the  occurrence; 
prima  facie  such  negligence  will  be  at- 
tributed to  the  person  charged  by  law 
with  the  duty  of  maintaining  and 
managing  the  thing  causing  the  injury. 
(3)  Where  no  explanation  is  given  as 
to  the  cause  of  the  fall  of  a  brick  arch, 
the  maxim  res  ipsa  loquitur  applies, 
and  the  jury  may  infer  that  there  was 
negligence  on  the  part  of  the  owner, 
either  in  its  original  construction  or 
in   its   subsequent  maintenance." 

The  principles  governing  the  subject, 
as  stated  in  the  syllabi  by  the  court 
in  the  second  report,  are  as  follows: 
(1)  "The  maxim  res  ipsa  loquitur  is 
applicable,  under  certain  circumstances, 
in  suits  by  a,  servant  against  his  master 
for  damages  resulting  from  the  master's 
negligence.  (2)  The  maxim  is,  how- 
ever, rarely  applicable  in  such  cases, 
and  only  where  the  manner  of  the  oc- 
currence producing  the  injury,  or  the 
attendant  circumstances,  are  such  that 
the  jury  may  reasonably  infer  that  the 
occurrence  could  not  have  taken  place 
unless  the  master  was  lacking  in  dili- 
gence as  to  instrumentalities,  place  of 
work,  or  fellow  servants." 

In  the  opinion  on  this  appeal  it  is 
stated  that,  when  the  case  was  before 
the  court  before,  there  was  a  distinct 
ruling  to  the  effect  that  the  maxim  res 
ipsa  loquitur  would  be  applicable  in  an 
action  by  a  servant  against  a  master. 


The  court  added  that,  while  it  was 
aware  that  that  was  a  proposition  upon 
which  the  courts  are  not  by  any  means 
agreed,  and  that  the  older  rulings  are 
generally  to  the  contrary,  still  there 
are  many  decisions  by  the  American 
courts  holding  that,  under  given  cir- 
cumstances the  maxim  is  applicable  in 
cases  of  the  character  referred  to,  and 
that  the  trend  of  the  American  au- 
thorities seems  to  be  now  in  that  direc- 
tion, even  if  the  current  is  not  already 
that  way.  After  pointing  out  that  the 
maxim  merely  permits  the  jury  to 
draw  an  inference  of  negligence  in  a 
proper  ease,  and  does  not  require  it, 
and  that  the  inference  in  any  case  is 
easily  overcome  by  circumstances  or 
affirmative  evidence  indicating  that  the 
accident  was  due  to  a  cause  for  which 
the  master  is  not  responsible,  the  court 
said:  "If  the  jury  should  determine 
that  the  circumstances  under  which  the 
arch  fell  were  of  such  an  unusual  na- 
ture that  they  would  be  authorized  to 
infer  that  the  falling  was  due  to  negli- 
gence on  the  part  of  the  master,  such 
inference  would  establish  only  prima 
facie  that  the  defendant  was  negligent 
in  the  manner  specifically  alleged  in  the 
petition;  and,  if  it  appeared  from  the 
evidence  that  the  falling  of  the  arch 
was  not  due  to  the  specific  act  of  negli- 
gence alleged  in  the  petition,  but  to 
something  else,  whether  negligence  or 
not,  the  inference  of  negligence  arising 
from  the  application  of  the  maxim 
Res  ipsa  loquitur  would  be  unavailing 
to  the  plaintiff  as  the  basis  of  a  re- 
covery." 

10  It  has  been  held  that,  in  the  ab- 
sence of  rebutting  testimony,  a  jury 
would  be  justified  in  finding  for  the 
plaintiff  under  the  following  circum- 
stances : 

Where  a  girder  falls  from  the  beams 
of  a  building  in  course  of  construction. 
Wight  Fire  Proofing  Co.  v.  Poczekai 
(1889)    130  111.  139,  22  N.  E.  543. 

Where  a  piece  of  timber  fell  during  i 
the   construction   of  a  building.     Kaini 
V.  Roebling  Constr.  Co.  (1911)  72  Misc. 
34,  129  N.  Y.  Supp.  151. 

Where  a  crowbar  fell  from  an  upper 
story  of  a,  building  where  servants  were 
at  work,  and  fell  upon  the  plaintiff,  who 
was  working  below.    Johnson  v.  Metro- 


4872  MASTER  AND  SERVANT.  [chap.  Lxvm^ 

politan  Street  R.  Co.    (1904)    104  Mo.    N.  R.  Co.  v.  Cason  (1909)   —  Ky.  —y 
App.  588,  78  S.  W.  275.  116  S.  W.  716. 

Where  a  skid  suspended  in  a  hatch-  Where  the  place  which  a  miner  was- 
way  fell.  The  Chicago  (1907)  156  Fed.  required  to  pass  over  gave  way  in  a 
374.  sudden  and  unexplained  way.     Lentino'- 

Where  a  buffer  iron  fell  off  the  bolt    v.  Port  Henry  Iron  Ore  Co.   (1902)    71 
on  which  it  was  hung  because  the  split   App.  Div.  466,  75  N.  Y.  Supp.  755. 
key  holding  it  in  place  fell  out.     Sulli-       Where  a  piece  of  timber  which  has. 
van  V.  Rowe  (1907)   194  Mass.  500,  80    been  left  leaning  against  a  post,  falls. 
N.  E.  459.  Sackewitz    v.    American    Biscuit    Mfg.. 

Where  a  stone  is  being  lifted  over  a  Co.  (1899)  78  Mo.  App.  144. 
workman,  and  it  falls  upon  him.  Where  a  box  left  leaning  against  the 
Smith  V.  Baker  [1891]  A.  C.  325,  60  L.  side  of  the  gangway  of  a  steamboat. 
J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  fell.  Williams  v.  Citizens'  8.  B.  Co... 
40  Week.  Rep.  392,  55  J.  P.  660,  per  (1907)  122  App.  Div.  188,  106  N.  Y.. 
Lord  Halsbury.  Supp.  975. 

Where  a  brick  falls  from  a  portion  Where  a  brakeman  is  knocked  off  a. 
of  the  building  where  only  bricklayers  moving  car  by  the  fall  of  a  rail  from, 
employed  by  defendant  are  at  work,  and  another  car  in  front  of  him,  on  account 
injures  a  workman  employed  by  an  in-  of  defects  in  the  car,  or  the  improper- 
dependent  contractor.  Guldseth  v.  Car-  loading  of  rails.  McCrey  v.  Galveston, 
lin  (1897)  19  App.  Div.  588,  46  N.  Y.  H.  d  S.  A.  R.  Co.  (1896)  89  Tex.  168,, 
Supp.  357.  34  S.  W.  95,  reversing   (1895)  —  Tex.. 

Where   tackling   falls    on   a    servant.    Civ.  App.  — ,  32  S.  W.  548. 
Walker  v.  Olsen  ( 1887 )  9  Sc.  Sess.  Cas.       Where   a   large  piece   of    coal    falls 
4th  series,  946.  from   a  tub,   while   it   is   being  hoisted 

Where    a    derrick    fell.      Oormam,    v.    from  the  hold  of  a  steamer.     Joint  v> 
Milliken   (1904)   42  Misc.  336,  86  N.  if.    Wehster    (1898)    Rap.  Jud.  Quebec,   15 
Supp.  699,  affirmed  in   (1905)   102  App.    C.  S.  220. 
Div.  617,  92  N.  Y.  Supp.  1126.  Where  a  keg  placed  upon  a  pile  of 

Where  a  servant  at  her  place  of  work  hatchway  covers,  in  close  proximity  to. 
is  injured  by  the  fall  of  a  barrel  from  the  hatchway,  falls  on  a  stevedore  work- 
a  platform  above  her.  Armour  v.  ing  below.  The  Joseph  B.  Thomas-. 
Golkmvska  (1901)   95  III.  App.  492,  af-    (1897)   81  Fed.  578. 

firmed  in   (1903)   202  111.  144,  66  N.  E.        Where  a  piece  of  coal  flies  from  the- 
1037.  tender  of  a  passing  train,  and  injures 

Where     a     dumb-waiter,     while     un-    a   section   hand   who   is   standing   at   a. 
loaded,   falls  from  the  fifth  floor  of  a    reasonable    distance    from     the     track, 
warehouse    and     injures     an    employee    Gulf,  C.  &  S.  F.  R.  Co.  v.  Wood  (1901). 
who  has   inclined  his   head  within  the   —  Tex.  Civ.  App.  — ,  63  S.  W.  164. 
shaft   to  hear   orders   given    from    an-        Where  a  bale  of  cotton  fell  out  of  a. 
other  floor,  as  was  customary.     Winkel-    car    as    the    servant    opened    the    door^. 
man  &  B.  Drug  Co.  v.  Colladay  (1898)    as    he    was    directed.     Chamberlain    v. 
88  Md.  78,  40  Atl.  1078.  Southern  R.  Co.    (1909)    159  Ala.   171,. 

Where  an  open  window  in  the  office    48  So.  703. 
of  a  railroad  company  falls  on  one  who        Where  a  car  door  fell  and  injured  a 
was  presenting  an   order  for  payment,    station  agent  as  he  was  passing  the  ear 
m  accordance  with  a  custom  of  the  com-    ;„  the  course  of  his  duties.     Louisville- 
pany  to  pay  its  employees  through  such   ^  j^_  ^    ^.^^  ^_  ^.        „   ,     ^ 
window.     Carroll  v.   Chicago,  B.   &  N.    -k    in.i   a    m    im-i         }.,.'.  /. 

R.  Co.   (1898)   99  Wis.  399;  67  Am.  St.    t\-        ^^  W.  1011,  petition  for  modi- 
Rep    872    75  N   W    176  ncation    of    opinion    denied    in    (1907) 

Where'  a  bucket  in  which  plaintiff  ^2  Ky.  L.  Rep.  240,  104  S.  W.  1199. 
was  being  hoisted  from  a  mine  fell  Where  a  servant  of  a  railroad  corn- 
down  the  shaft  because  cable  ran  off  P^"y  ^*  """^^  under  a  bridge  was. 
the  drum.  Texas  &  P.  Coal  Co.  v.  struck  by  a  piece  of  iron  from  the  door- 
Daves  (1906)  41  Tex.  Civ.  App.  289,  of  a  freight  car  passing  over  the  bridge.. 
92  S.  W.  275.  Louisville   &   N.   R.    Co.    v.    McMillen 

Where  a  rock  fell  from  the  roof  of  a    (1911)  142  Ky.  257,  134  S.  W.  185. 
tunnel     into     which    the    servant    was        Where   a   brake   chain   broke,   throw- 
ordered  to  take  a  train.     Louisville  &    ing  a  brakeman  to  the  ground.    Galves- 
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ton,  H.  &  S.  A.  R.  Co.  v.  Harris  (1908) 
48  Tex.  Civ.  App.  434,  107  S.  W.  108. 

Where  an  engineer  was  injured  while 
in  the  performance  of  his  duties,  by 
being  struck  by  a  mail  crane.  Missouri, 
E.  d  T.  R.  Co.  V.  Williams  (1910)  103 
Xex.  228,  125  S.  W.  881. 

Where  a  car  repairer  is  directed  to 
go  between  standing  cars,  and  is  in- 
jured by  the  cars  being  shunted  to- 
gether. St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Puckett  (1908)  88  Ark.  204,  114  S. 
W.  224   (fellow-servant  rule  abolished). 

Where  a  brakeman  was  killed  by  the 
running  of  a  car  belonging  to  the  de- 
fendant. Macon,  D.  &  S.  R.  Co.  v. 
Holsey  (1911)  9  Ga.  App.  100,  70  S.  E. 
354. 

Where  loosely  loaded  refuse  from  a 
mill  dropped  onto  the  track  and  caused 
a  derailment.  McLean  v.  Pere  Mar- 
quette R.  Co.  (1904)  137  Mich.  482, 
100  N.  W.  748. 

Where  an  engine  was  derailed. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Thomp- 
son (1909)  —  Tex.  Civ.  App.  — ,  116  S. 
W.  106. 

Where  a  car  is  derailed.  Hemphill  v. 
Buck  Creek  Lumber  Co.  (1906)  141  N. 
C.  487,  54  S.  E.  420. 

Where  a,  section  foreman  was  killed 
by  the  derailment  of  a  passing  train. 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Hicks 
(1908)  91  Miss.  273,  124  Am.  St.  Kep. 
679,  46  So.  360. 

Where  a  moving  train  from  which 
the  plaintiff  was  unloading  rails  was 
derailed.  Anderson  v.  St.  Louis  &  S.  F. 
R.  Co.  (1910)  149  Mo.  App.  266,  130 
S.  W.  82. 

Where  a  hand  car  was  derailed  by 
the  sudden  locking  of  the  bull  wheel 
and  pinion.  Lee  v.  St.  Louis,  M.  &  S. 
E.  R.  Go.  (1905)  112  Mo.  App.  372,  87 
S.  W.  12. 

Where  a  railway  switch  is  left  open. 
International  &  G.  N.  R.  Co.  v.  John^ 
son  (1900)  23  Tex.  Civ.  App.  160,  55 
S.  W.  772. 

Where  an  engineer  was  killed  by  a 
misplaced  switch.  International  &  O. 
7f.  R.  Co.  V.  Bradt  (1909)  57  Tex.  Civ. 
App.  82,  122  S.  W.  59. 

Where  a  switch  was  misplaced. 
Trimm/ier  v.  Atlanta  &  C.  Air  Line  R. 
Co.   (1908)   81  S.  C.  203,  62  S.  E.  209. 

Where  a  passenger  train  crashed 
into  the  rear  of  a  work  train.  Pitts- 
hurg,  C.  C.  i  St.  L.  R.  Co.  v.  Campbell 
(1904)    116  111.  App.  356. 

Where   a   servant   riding   in   the   ca- 


boose of  a  freight  train  was  injured  by 
a  rear-end  collision.  St.  Clair  v.  St. 
Louis  &  S.  F.  R.  Co.  (1907)  122  Mo. 
App.  519,  99  S.  W.  775. 

Where  an  employee  was  injured  by 
a  head-on  collision.  Duvall  v.  Seaboard 
Air  Line  R.  Go.  (1910)  152  N.  C.  524, 
67  S.  E.  1008. 

Where  a  freight  train  and  a  light 
engine  collide  in  the  daytime.  Stewart 
V.  Raleigh  &  A.  Air  Line  Go.  (1906) 
141  N.  C.  253,  53  S.  E.  877. 

Where  two  trains  collided.  Stewa/rt 
V.  Raleigh  d  A.  Air  Line  R.  Co.  (1905) 
137  N.  C.  687,  50  S.  E.  312;  Adams 
V.  Kinston  &  C.  R.  &  Lumber  Co^ 
(3-911)   156  N.  C.  174,  72  S.  E.  208. 

Where  a  train  ran  from  the  main, 
track  and  collided  with  an  engine 
standing  on  a  siding.  Van  Inwegen  v.. 
Erie  R.  Go.  (1908)  126  App.  Div.  297,. 
110  N.  Y.  Supp.  959,  affirmed  in  (1909) 
194  N.  Y.  534,  87  N.  E.  1128. 

Where  a  car  having  no  brake  is  suf- 
fered to  escape  and  run  wild.  Tenmes- 
see  Coal,  Iron  &  R.  Go.  v.  Hayes  (1892) 
97  Ala.  201,  12  So.  98. 

Where  a  wire  carrying  an  electric- 
current  breaks.  Jones  v.  Urnon  R.  Co.. 
(1897)  18  App.  Div.  267,  46  N.  Y. 
Supp.  321  (motion  for  nonsuit  rightly 
denied ) . 

Where    an    electric    appliance    whicb 
servant   handled   became    charged   with 
electricity.     Goddard  v.  Enzler   (1906) 
123  111.  App.  108,  affirmed  in  (1906)  222: 
111.  462,  78  N.  E.  805. 

Where  machinery  automatically  starts.. 
BlOMton  V.  Dold  (1891)  109  Mo.  64,. 
18  S.  W.  1149. 

Where  a  machine  started  automatical- 
ly. Ryan  v.  Fall  River  Iron  Works  Co.. 
(1908)  200  Mass.  188,  86  N.  E.  310; 
St.  Jean  v.  lAppitt  Woolen  Co.  (1908) 
—  R.  I.  — ,  69  Atl.  604;  Morrisett  v. 
Elizabeth  City  Cotton  MilU  (1909)  151 
N.  C.  31,  65  S.  E.  514;  Rogers  v.  Port- 
land Lumber  Go.  (1909)  54  Or.  387,  102: 
Pac.  601,  103  Pac.  514. 

Where  a  pneumatic  hammer  moved 
automatically.  Cormo  v.  Boston  Bridge- 
Works  (1910)  205  Mass.  366,  91  N.  E. 
313. 

Where  a  belt  creeps  automatically 
from  one  pulley  to  another.  Petrarca 
V.  Quidnick  Mfg.  Co.  (1905)  27  R.  I. 
265,  61  Atl.  648. 

Where  a  punch  or  press  for  stamping 
and  beating  tin,  ordinarily  caused  to 
fall  by  placing  the  foot  of  the  operator 
upon  the  treadle,  falls  when  the  opera- 
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tor's  foot  is  not  upon  the  treadle.  Van 
Sickel  V.  Ilsley  (1894)  75  Hun,  537,  27 
N.  Y.  Supp.  1113. 

Where  an  elevator  in  charge  of  de- 
fendant's engineer  fell  without  fault 
■on  the  part  of  the  plaintiff,  who  was 
operating  it.  Dahlen  v.  New  York  L. 
Ins.  Go.  (1909)  109  Minn.  337,  123  N. 
W.  926. 

Where  a  safety  clutch  on  an  elevator 
bailed  to  work.  National  Biscuit  Co.  v. 
Wilson  (1907)  —  Ind.  App.  — ,  80  N. 
E.  33. 

Where  an  elevator  fell.  Fearington 
"V.  Blackwell  Durham  Tobacco  Co. 
(1906)   141  IS.  C.  80,  53  S.  E.  662. 

Where  an  elevator  which  had  pre- 
viously given  some  evidence  of  being  out 
of  repair  fell.  Samuels  v.  McKesson 
(1906)  113  App.  Div.  497,  99  N.  Y. 
Supp.   294. 

Where  the  wall  of  a  cistern  falls. 
Muloairns  v.  Janesville  (1886)  67  Wis. 
24,  29  N.  W.  565. 

Where  a  trestle  falls.  Ristau  v.  E. 
Frank  Coe  Co.  (1907)  120  App.  Div. 
478,  104  N.  Y.  Supp.  1059,  affirmed  in 
(1908)   193  N.  Y.  630,  86  N.  E.  1132. 

See  note  to  Johns  v.  Pennsylvania  R. 
€o.   28  L.R.A.(N.S.)    591. 

Where  a  scaffold  collapses.  Oreen  v. 
Banta  (1882)  16  Jones  &  S.  156,  Af- 
firmed in  (1884)  97  N.  Y.  627;  Solarz 
-V.  Manhattan  R.  Co.  (1894)  8  Misc.  656, 
29  N.  Y.  Supp.  1323  (1895)  11  Misc. 
715,  32  N.  Y.  Supp.  1149  (1898)  155 
N.  Y.  645,  49  N.  E.  1104;  Cunningham 
'V.  Sicilian  Asphalt  Paving  Co.  (1900) 
49  App.  Div.  380,  63  N.  Y.  Supp.  357. 
Especially  where  the  collapse  takes  place 
at  a  time  when  there  is  no  weight  on 
it  beyond  what  it  is  intended  to  bear. 
Oook  V.  Duncan  (1857)  20  Sc.  Sess.  Cas. 
2d  series,  180;  Stewart  v.  Ferguson 
(1900)  164  N.  Y.  553,  58  N.  E.  662, 
affirming  52  App.  Div.  317,  65  N.  Y. 
Supp.  149 ;  Westland  v.  Gold  Coin  Mines 
Go.  (1900)  41  C.  C.  A.  193,  101  Fed. 
59;  Lindsay  v.  Davidson  (1911)  17 
West.  L.  Rep.  (Can.)  588,  affirmed  in 
(1911)   19  West.  L.  Rep.   (Can.)   433. 

Where  a  scaffold  furnished  by  the 
master  fell  while  being  used  in  the 
manner  intended.  Cleary  v.  General 
Contracting  Co.  (1909)  53  Wash.  254, 
101  Pac.  888. 

See  note  to  Rohinson  v.  Consolidated 
Gas.  Co.  28  L.R.A.(N.S.)  586. 

The  fall  of  a  scaffold,  unexplained,  is 
prima  facie  evidence  of  the  violation  of 
a   statute    (New   York   Laws    of    1897, 


chap.  415,  p.  461)  providing  that  scaf- 
folds shall  be  so  constructed  as  to  bear 
four  times  the  maximum  weight  re- 
quired to  be  dependent  therefrom  or  to 
be  placed  thereon.  Johnson  v.  Roach 
(1903)  83  App.  Div.  351,  82  N.  Y.  Supp. 
203;  Stema/rt  v.  Ferguson  (1900)  52 
App.  Div.  317,  65  N.  Y.  Supp.  149,  af- 
firmed in  (1900)  164  N.  Y.  553,  58  N.  E. 
662;  Cummings  v.  Kenny  (1904)  97 
App.  Div.  114,  89  N.  Y.  Supp.  579; 
lesief  v.  New  York  G.  £  H.  R.  R.  Co. 
(1905)  102  App.  Div.  168,  92  N.  Y. 
Supp.  342;  Groce  v.  Buckley  (1906) 
115  App.  Div.  354,  100  N.  Y.  Supp.  898; 
Haggilad  v.  Brooklyn  Heights  R.  Co. 
(1907)  117  App.  Div.  838,  102  N.  Y. 
Supp.  1039 ;  Ristau  v.  E.  Frank  Coe  Co. 
(1907)  120  App.  Div.  478,  104  N.  Y. 
Supp.  1059,  affirmed  in  (1908)  193  N. 
Y.  630,  86  N.  E.  1132;  Convey  v.  Finn 
(1909)  130  App.  Div.  440,  114  N.  Y. 
Supp.  864;  Nixon  v.  Thompson-Starrett 
Co.  (1909)  131  App.  Div.  152,  115  N.  Y. 
Supp.  130;  Lorenzo  v.  Faillace  (1909) 
132  App.  Div.  103,  116  N.  Y.  Supp.  326; 
Huston  V.  Dolson  (1910)  138  App.  Div. 
810,  123  N.  Y.  Supp.  892. 

Where  a  building  fell.  Beam  v.  Quil- 
len  (1901)  94  Md.  39,  50  Atl.  402. 

Where  the  wall  of  a  coal  shed  which 
had  been  built  but  a  month,  fell. 
Schmidt  v.  J.  O.  Johnson  Co.  (1911) 
145  Wis.  49,  129  N.  W.  657. 

Where  a  ladder  breaks  under  ordi 
nary  use.  Goodman  v.  Richmond  £  D. 
R.  Go.  (1886)  81  Va.  576. 

Where  hoisting  tackle  gives  way  with' 
out  being  exposed  to  any  unusual  or  ab 
normal  strain.  Walker  v.  Olsen  (1882) 
9  Sc.  Sess.  Cas.  4th  series,  946;  Ross  v. 
Langlois  (1885;  Quebec)  Montreal  L, 
Rep.  1  Q.  B.  280. 

Where  a  hook  used  to  lift  a  smoke- 
stack straightened  from  the  mere  weight 
of  the  smokestack.  El  Paso  Foundry  £ 
Mach.  Co.  V.  De  Guereque  (1907)  46 
Tex.  Civ.  App.  86,  101  S.  W.  814. 

Where  a  hook  broke  while  sustaining 
a  weight  that  a  sound  hook  of  that  size 
should  sustain.  Sullivan  v.  Reed  Foun- 
dry Go.  (1911)  207  Mass.  280,  93  N.  E. 
576. 

Where  a  rope  used  to  handle  heavy 
timbers  broke.  Jejferys  v.  Nebraska 
Bridge  Supply  £  Lumber  Co.  (1907)  157 
Fed.  932, 

Where  a  chain  breaks.  Whitelaw  v. 
Mojfat  (1849)  12  Sc.  Sess.  Cas.  2d 
series,  434. 

Where  a  chain  which  was  part  of  an 
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elevator   wholly   under    the    control   of  the  specific  evidence  showed  that  there 

the   master   fell.     Konigsberg  v.   Davis  was  no  negligence. 

(1908)  57  Misc.  630,  108  N.  Y.  Supp.  See    also    Thomas   v.   Great  Western 
■595.  Colliery    Co.     (1894)     10    Times    L.    R. 

Where    a   wagon   pole   broke   from    a  (C.  A.)    244,   cited  in  §   1690,  note   1, 

wagon  because  of  the  imperfect  welding  subd.    (e)    ante. 

•of  iron,  which  was  done  by  the  defend-  A  verdict  for  the  plaintiff  will  not  be 

ant.      Gorman    v.    Hand    BreiDing    Co.  disturbed  where  the  evidence  is  that  the 

(1907)    28  R.  I.  180,  66  Atl.  209.  unsafe  adjustment  of  a  plank  in  a  tem- 

Where  a  shank  by  which  a  ladle  con-  porary  staging  across  which  he  and  his 

taining  melted   iron   is   carried  breaks,  fellow  workmen  were  carrying  materials 

■Coleman    v.    Mechanics'    Iron   Foundry  was  the  cause  of  the  injury.    The  mere 

<7o.    (1897)    168   Mass.   254,   46   N.   E.  fact  that  such  evidence  is  quite  consist- 

1065.  ent  with  the  hypothesis  that  some  per- 

Where   a  machine  broke  while  being  son  for  whose  acts  the  master  was  not 

used  for  the  purpose  for  which  it  was  responsible  might  have  moved  the  plank 

intended.     Hannan  v.  American  Steel  &  does  not  throw  on  the  plaintiff  the  onus 

Wire  Co.    (1906)    193  Mass.  127,  78  N.  of  proving  that  the  defect  had  existed 

E.  749.  so  long  that  it  ought  to  have  been  dis- 

Where  a  knot  which  united  two  pieces  covered  by  an  agent  of  the  defendants, 

of  rope  intended  to  sustain  a  piece  of  Giles  v.  Thames  Co.   (1885)   1  Times  L. 

timber  slips.     Folk  v.  Schaeffer   (1898)  R.   (Q.  B.  Div.)   469. 

186  Pa.  253,  40  Atl.  401.  A   fall    through    an    open    trap    door 

Where  an  explosion  took  place  in  a  would   prima   facie  be   regarded   as   an 

cartridge  factory.     McArthur  v.  Domin-  accident,   the    result   of   the   dangerous 

ion  Cartridge  Co.   [1905]  A.     C.  72,  74  character    of    the    business,    where    the 

L.  J.  C.  P.  N.  S.  30,  53  Week.  Rep.  305,  servant  was  engaged  in  lowering  some 

SI  L.  T.  N.  S.  698,  21  Times  L.  R.  47,  article  through  the  opening  in  the  regu- 

reversing   (1902)    31  Can.  S.  C.  392.  lar  performance  of  his  duties.     A  sim- 

Where  an  explosion  of  calcium  carbide  ilar  fall,  where  the  servant  was  merely 

took  place.     Shamnigan  Carbide  Co.  v.  walking    across   the   floor    in   going    to 

Doucet  (1909)  42  Can.  S.  C.  281.  some   place   to  which  his   duties   called 

Where  an  explosion  of  a  Pintsch  gas  him,  would  raise  a  more  or  less  conclu- 

-tank  occurred.     Central  of   Ga.  R.   Co.  siye  presumption  that  the  employer  was 

V.  Butler   (1910)  8  Ga.  App.  243,  68  S.  guilty  of  a  breach  of  his  obligation  to 

'E.  956.  provide   a  safe  place   of  work,   and,   in 

Where  a  pole  fell  while  a  lineman  was  the  abesnce  of  some  satisfactory  expla- 

climbing    it   without    inspection,   under  nation,  or  circumstances  going  to  show 

-the  immediate  direction  of  the  foreman,  that  the  servant  had  assumed  this  spe- 

Miller   v.    Missouri    dc    K.    Teleph.    Co.  cial  risk,  or  was  negligent  at  the  time 

(1910)  141  Mo.  App.  462,  126  S.  W.  187.  he    received    the    injury,    the   employer 

Where  a  servant  was  injured  by  a  would  be  held  responsible  for  the  con- 
splinter  of  steel  flying  from  a  too  high-  sequences  of  the  fall.  See  Johnson  v. 
ly  tempered  tool.  Blanlcenship  v.  A.  M.  Bruner  (1869)  61  Pa.  58,  100  Am.  Dec. 
Hughes  Paint  &  Glass  Co.  (1911)  154  613,  where  the  above  distinction  is 
Mo.  App.  483,  135  S.  W.  970.  drawn  by  the  court,  in  deciding  that  a, 

Where  a  truck,  while  being  properly  nonsuit  was  erroneous  in  a  case  where 

used,    broke.      Q^aaf    v.    Vulcan    Iron  a  servant  fell  through  a  trap  door  which 

'Works    (1910)    59  Wash.  325,  109  Pac.  was  not  one  of  the  appliances  used  by 

1016.  him   in   the   course    of   performing   the 

This  rule  is  not  applicable  where  the  work  for  which  he  was  hired, 

scaffold  is  being  used  for  a  purpose  not  In    Griffin   v.    Boston    &    A.    R.    Co. 

contemplated.       Connolly    v.     Peterson  (1889)    148   Mass.    143,    1   L.R.A.    698, 

(1909)  62  Misc.  624,  116  N.  Y.  Supp.  12  Am.  St.  Rep.  526,  19  N.  E.  166,  the 
11.  court  reasoned  as  follows:     "The  sepa- 

In  one  case  it  seems  to  have  been  con-  ration  of  a  train  in  consequence  of  the 

ceded  that,   where   a  ship   breaks   in   a  spreading  of  a  link,  where  nothing  fur- 

■"vital"  part,  negligence  is  a  warrantable  ther   appears,   is  more  naturally  to  be 

inference.     The  Liznie  Frank   (1887)   31  attributed  to  an  imperfection  or  defect 

Fed.   477.     But   the   case   was   decided  in  the  link  than  to  any  other  cause.   Or- 

against  the  plaintiff  on  the  ground  that  dinarily,  such  separation  would  not  hap- 
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pen  if  the  link  was  sound  and  suitable 
for  use.  If  the  link  was  not  sound  and 
suitable  for  use,  the  fact  of  its  being 
used  in  that  condition  properly  calls  for 
explanation  from  the  defendant;  and  if, 
under  such  circumstances,  the  defendant 
fails  to  put  in  any  evidence,  some  infer- 
ence against  it  may  be  drawn  therefrom. 
The  fact  may  be  susceptible  of  an  ex- 
planation sufficient  to  exonerate  the 
defendant.  But  in  the  absence  of  such 
explanation,  we  think  the  jury  might 
properly  infer  negligence  on  the  part  of 
the  defendant.  Primarily,  in  such  case, 
one  may  properly  look  to  the  railroad 
company  itself,  whose  duty  it  is  to  use 
reasonable  care  to  provide  safe  instru- 
ments and  means  for  operating  the 
railroad.  In  the  absence  of  any  expla- 
nation by  the  company,  it  is  more  prob- 
able that  the  separation  of  the  train  was 
from  a  cause  for  which  it  would  be 
responsible  than  that  it  was  from  a 
cause  for  which  it  would  not  be  respon- 
sible." 

In  Houston  v.  Brush  (1894)  66  Vt. 
331,  29  Atl.  380,  it  appeared  that,  al- 
though a  derrick  which  gave  way  owing 
to  the  working  out  of  a  pin  was  almost 
daily  subjected  to  the  strain  of  lifting 
heavy  stones,  it  had  not  been  inspected 
to  see  if  it  was  safe  in  this  respect  for 
about  thirty  days  prior  to  the  accident. 
The  court  said:  "The  working  out  of 
the  pin  was  an  accident  which,  in  the 
ordinary  course  of  things,  does  not  oc- 
cur if  those  who  have  the  care  and  man- 
agement of  a  derrick  use  proper  care. 
The  case  standing  thus,  we  think  the 
jury  had  a  right  to  consider  the  fact 
that  the  pin  came  out  as  it  did,  and 
from  it  to  draw  the  inference  that  the 
defendants  had  failed  to  exercise  ordi- 
nary care." 

In  a  Massachusetts  case  the  court 
considered  it  to  be  very  questionable 
whether  the  mere  fact  that  the  planks 
of  a  bracket  of  a  staging  gave  way  and 
caused  injury  to  employees  was  sufln- 
cient  to  show  that  the  employer  was  in 
'fault.  Brady  v.  Norcross  (1899)  172 
Mass.  331,  52  N.  E.  528. 

But  it  was  remarked  that  such  an 
accident  was  assumed  to  be  evidence  of 
negligence  in  Arkerson  v.  Dennison 
(1875)  117  Mass.  407,  and  PrendiUe  v. 
Connecticut  River  Mfg.  Coi  (1893)  160 
Mass.  131,  35  N.  E.  675. 

In  another  case,  also  decided  in  1899, 
it  was  held  by  this  court  that  the  mere 
fact  that  a  shaft  supported  by  brackets 


falls  is  sufficient  evidence  to  warrant  a 
jury  in  finding  that  its  fall  was  due  tO' 
a  defect  in  the  supports.  Copithome  v. 
Hardy  (1899)  173  Mass.  400,  53  N.  E. 
915. 

A  finding  that  the  defendant  was  not. 
in  fault  as  regards  the  adjustment  of  a, 
scaffold  used  by  workmen  engaged  in 
painting  a  ship  is  not  warranted  where 
the  plaintiff's  witnesses  declare  that  th& 
chains  which  supported  the  poles  on 
which  the  scaffold  rested  were  slung  at 
such  a  distance  from  the  ship's  side 
that  there  was  a  likelihood  of  the  poles 
tipping  under  the  weight  of  the  work- 
men, while  the  defendsint  produces  evi- 
dence that  the  chains  were  slung  at  such 
a  distance  that  no  tipping  was  possible, 
but  does  not  explain  how  the  accident 
occurred.  The  fact  that  the  catastro- 
phe happened  throws  the  weight  of  prob- 
ability on  the  side  of  the  witnesses  whoi 
account  for  the  accident,  and  furnishes 
a  strong  reason  for  accepting  their  tes- 
timony as  correct.  Davison  v.  Hender- 
son (1895)  22  Sc.  Sess.  Cas.  4th  series, 
448. 

In  Potts  V.  Port  Carlisle  Dock  Co. 
(1860)  8  Week.  Rep.  524,  2  L.  T.  N.  S. 
283,  Cockburn,  Ch.  J.,  was  willing  to- 
concede  that  if  the  appliance  was  gross- 
ly defective,  and  the  defect  so  clear  andl 
apparent  as  unmistakably  to  lead  to  the 
inference  that  an  incompetent  person 
had  been  employed  in  the  construction, 
the  plaintiff  would  have  been  entitled 
to  maintain  the  action. 

An  instruction  to  the  effect  that,  if 
the  car  platform  which  gave  way  under 
the  plaintiff  was  defective,  and  plaintiflT 
was  injured  by  reason  of  such  defects, 
they  should  find  for  him,  is  not  error, 
where  it  is  qualified  by  an  instruction 
that  he  could  not  recover  if  his  own  neg- 
ligence contributed  to  the  injury,  or  it 
was  caused  by  a  fellow  servant's  negli- 
gence. Bonner  v.  Glenn  (1891)  79  Tex. 
531,  15  S.  W.  572. 

The  maintenance  of  a  water  spout  at- 
tached to  a  water  tank  constructed  so 
near  to  the  track  as  to  allow  the  pipe 
to  hang  so  low  over  passing  cars  as  not 
to  clear  a  brakeman  on  the  top  thereof 
is  negligence  per  se;  and  evidence  show- 
ing that  the  brakeman,  after  being  on 
top  of  the  car  passing  such  tank,  was 
found  lying  upon  the  track,  injured, 
was  sufficient  to  justify  a  jury  in  finding 
that  he  had  been  struck  by  the  spout  so 
negligently  maintained.     Chesapeake  £ 
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discussed  in  the  last  section  lias  been  treated  as  controlling  will  show 
that  the  courts  have  not  been  by  any  means  consistent  in  their  differ- 


O.  R.  Co.  V.  Cowley  (1908)  92  C.  C.  A. 
■201,  166  Fed.  283. 

The  burden  of  showing  the  negligence 
■of  the  employer  is  discharged  by  show- 
ing that  the  injury  was  caused  in  a 
•collision  of  trains,  produced  by  those 
-who  were  not  fellow  servants,  under 
•circumstances  from  which  the  presump- 
tion of  negligence  necessarily  arises. 
Choctaw,  0.  &  G.  R.  Co.  v.  Doughty 
(1905)   77  Ark.  1,  91  S.  W.  768. 

A  prima  facie  case  of  negligence 
;against  a  railroad  in  the  operation  of 
its  trains  is  made  out  by  showing  that 
ti  switch  was  open,  and  that  the  train 
Tan  into  it,  whereby  the  engineer  of  the 
"train  was  killed.  St.  Louis,  I.  M.  &  8. 
R.  Co.  V.  Ramsey  (1910)  96  Ark.  37,  131 
;S.  W.  44,  Ann.  Cas.  1912B,  383. 

^Miere  the  grab  iron  on  the  end  of  a 
Tjox  car  is  found  in  a  dangerously  de- 
fective condition,  in  being  mashed  flat 
xigainst  the  end  of  the  car,  and  there  is 
evidence  tending  to  show  that  the  de- 
■fective  condition  existed  when  the  car 
was  placed  in  the  train,  and  that  a 
flight  inspection  would  have  disclosed 
its  condition,  the  jury  may  infer,  when 
Tio  inspection  is  shown  to  have  been 
made,  that  the  car  was  not  inspected  be- 
fore it  was  placed  in  the  train.  8t. 
Louis  d  8.  F.  R.  Co.  v.  Johnson  (1906) 
74  Kan.  83,  86  Pac.  156. 

That  a  hand  hold  on  a  street  car  was 
'broken  during  and  by  reason  of  the 
storage  of  the  car  in  a  public  street, 
unlighted  and  unguarded,  may  be  found 
"by  the  jury  from  the  facts  that  it  was 
safe  when  inspected,  and  broke  when 
Tised  several  hours  afterwards,  when  it 
looked  as  if  something  had  hit  it  when 
jnoving.  Crawford  v.  United  R.  d  Elec- 
tric Co.  (1905)  101  Md.  402,  70  L.R.A. 
489,   61  Atl.  287. 

The  doctrine  res  ipsa  loquitur  applies 
-where  one  employed  in  caring  for  a  lo- 
comotive is  injured  by  a  heavy  lump  of 
<!0al  falling  in  the  process  of  transfer- 
rino'  it  from  an  adjoining  car  to  the 
-tender  of  the  locomotive.  Fitzgerald  v. 
Southern  R.  Co.  (1906)  141  N.  C.  530, 
6  L.R.A.(N.S.)   337,  54  S.  E.  391. 

In  Shuler  v.  Omaha,  K.  C.  &  E.  R.  Co. 
(1901)  87  Mo.  App.  618,  it  was  held 
-that  since  under  the  fellow  servant  act 
•the  company  is  liable  to  a  servant 
\yhether   the  negligence   is   its   own   or 


that  of  a  fellow  servant,  proof  of  colli- 
sion of  trains  makes  a  prima  facie  case 
for  an  employee  against  the  company 
equally  as  well  as  if  he  had  been  a 
passenger. 

The  collision  of  two  trains  raises  a 
presumption  of  negligence  on  the  part 
of  the  company  or  its  employees  which 
is  available  to  a  servant  injured  there- 
by, where  the  statute  makes  the  com- 
pany liable  for  the  negligence  of  a  fellow 
servant,  and,  under  the  common  law, 
the  master  is  liable  for  the  negligence 
of  a  vice  principal.  larussi  v.  Missouri 
P.  R.  Co.   (1907)    155  Fed.  654. 

Where  the  complaint  introduced  evi- 
dence tending  to  prove  that  the  master, 
through  its  vice  principal,  not  only  had 
actual  charge  and  control  of  the  piling 
of  certain  lumber  through  the  falling  of 
which  the  complainant  was  injured,  but 
actually  directed  the  manner  in  which 
it  should  be  piled,  and  gave  directions 
that  cross  strips  should  not  be  employed, 
and  that  complainant  was  directed  to 
work  at  the  very  place  where  he  was  in- 
jured, a  prima  facie  case  of  negligence 
on  the  part  of  the  defendant  was  made 
out  under  the  doctrine  of  res  ipsa  lo- 
quitur. Hardesty  v.  Largey  Lumher  Co. 
(1906)   34  Mont.  151,  86  Pac.  29. 

Where  the  evidence  shows  that  the 
defendant  had  full  possession  and  con- 
trol of  the  elevators  in  a  building,  the 
mere  fact  that  an  elevator  did  not  work 
properly  while  the  plaintiff  was  opera- 
ting it  without  any  fault  on  his  part 
is  sufficient  prima  facie  to  establish  the 
negligence  of  the  defendant.  Dahlen  v. 
New  York  L.  Ins.  Co.  (1909)  109  Minn. 
337,  123  N.  W.  926. 

The  doctrine  of  res  ipsa  loquitur  is 
not  confined  to  cases  where  the  person 
sought  to  be  held  is  an  insurer  of  the 
safety  of  the  person  injured.  La  Bee  v. 
Sultan  Logging  Co.  (1908)  51  Wash.  81, 
20  L.R.A.(N.S.)  408,  97  Pac.  1104. 

"That  doctrine  {res  ipsa  loquitur) 
is  not  confined  to  accidents  where  the 
party  injured  has  no  contractual  rela- 
tion with  the  party  sought  to  be 
charged;  on  the  contrary,  it  has  been  ap- 
plied in  this  and  other  states  in  negli- 
gence suits  between  master  and  servant." 
Nolan  v.  Brooklyn  Heights  R.  Co. 
(1902)  68  App.  DiT.  218,  74  N.  Y.  Supp. 
]20. 
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entiation  of  the  circumstances  under  which  this  doctrine  is  and  is  not 
applicable.^^ 


"The  doctrine  of  res  ipsa  loquitur  ap- 
plies in  proper  cases  where  it  appears 
the  train  is  under  the  management  of 
the  defendant  and  the  accident  is  such 
as,  in  the  ordinary  course  of  things, 
does  not  happen  if  those  managing  the 
conveyance  use  proper  care."  Gibler  v. 
Quincy,  0.  d  K.  G.  R.  Go.  (1910)  148 
Mo.  App.  475,  128  S.  W.  791. 

The  application  of  the  maxim  res  ipsa 
loquitur  does  not  ordinarily  depend  up- 
on the  relation  between  the  parties,  ex- 
cept indirectly,  so  far  as  that  relation 
defines  the  measure  of  duty  imposed  on 
the  defendant.  Under  certain  circum- 
stances, it  may  apply  in  an  action 
brought  by  a  servant  against  a  master 
for  injury  caused  by  an  agency  of  the 
master.  Jenkins  v.  St.  Paul  City  R.  Go. 
(1908)  105  Minn.  504,  20  L.R.A.(N.S.) 
401,  117  N.  W.  928. 

In  Jones  v.  Kansas  Gity,  Ft.  S.  &  M. 
R.  Go.  (1903)  178  Mo.  528,  101  Am.  St. 
Rep.  434,  77  S.  W.  890,  the  court  said: 
"When  cars  are  found  running  loose  and 
unattended  on  the  main  track  at  a  time 
and  place  when  and  where  they  are  lia- 
ble to  cause  the  wreck  of  a  regular  train, 
it  cannot  be  said  that  the  danger  so 
incurred  is  one  of  the  usual  and  ordi- 
nary hazards  incident  to  the  business. 
It  is  not  a  usual  and  ordinary  occur- 
rence in  a  prudently  managed  business 
for  cars  to  be  found  running  loose  in 
that  manner;  it  does  not  ordinarily  oc- 
cur unless  someone  has  neglected  his 
duty;  and  it  is  not,  therefore,  a,  risk 
assumed  by  the  servant.  And  since  it  is 
an  occurrence  not  likely  to  happen  in 
the  orderly  course  of  business,  when  it 
does  happen,  and  a  servant  is  injured  in 
consequence,  it  calls  for  an  explanation. 
Upon  whom  does  the  burden  of  making 
the  explanation  devolve  ?  It  devolves 
either  on  the  injured  servant  or  on  the 
master.  If  it  was  the  duty  of  the  in- 
jured servant  to  attend  to  those  ears  on 
the  side  track,  to  see  that  they  did  not 
escape,  then  the  burden  of  making  the 
explanation  devolved  upon  him.  But  if 
he  had  nothing  to  do  with  securing  the 
cars  in  their  position  on  the  side  track, 
— if  his  duty  related  only  to  the  opera- 
tion of  the  locomotive  engine, — then 
there  is  no  explanation  due  from  him." 

11  There  was  held  to  be  no  presump- 


tion of  negligence  under  the  following 
circumstances : 

Where  a  trip-hammer  that  should  re- 
main suspended  above  a  die,  until  re- 
leased by  pressure  upon  a  treadle, 
descends  without  apparent  cause.  Bien 
V.  Vnger  (1900)  64  N.  J.  L.  596,  46  AtL 
593. 

Where  a  seaman  on  board  a  tow  is  in- 
jured by  the  giving  way  of  the  chock 
through  which  the  towline  was  passed 
to  the  tug.  Pederson  v.  John  D.  Spreck- 
els  &  Bros.  Co.   (1897)   81  Fed.  205. 

Where  a  hook  used  to  stay  a  boom  in- 
use  as  a  derrick  for  unloading  cargO' 
breaks.      The  Baron  Innerdale    (1899) 

93  Fed.  492. 

Where  a  broken  axle  derails  a  train. 
Broumfield  v.  Chicago,  R.  I.  dc  P.  R.  Co. 
(1899)    107  Iowa,  254,  77  N.  W.  1038. 

Where  a  wreck  occurred.  St.  Louis 
£  S.  F.  R.  Co.  V.  Hill  (1906)  79  Ark.  76,. 

94  S.  W.  914. 

Where  a  servant  has  his  leg  caught 
under  a  hand  elevator.  Viles  v.  Stan- 
tesky  (1898)  83  111.  App.  398. 

Where  the  evidence  left  it  possible- 
that  the  elevator  the  moving  of  which 
caused  the  injury  might  have  been  start- 
ed by  an  outsider.  Keenan  v.  McAdams 
d  C.  Elevator  Co.  (1908)  129  App.  Div. 
117,  113  N.  Y.  Supp.  343. 

Where  a  freight  elevator  fell  and  in- 
jured an  employee  riding  upon  it.  Na- 
tional Biscuit  Go.  V.  Wilson  (1907)  169' 
Ind.  442,  82  N.  E.  916. 

Where  a  freight  elevator  provided 
with  safety  clutches  fell  while  carrying 
employees.  Droney  v.  Doherty  (1904) 
186  Mass.  205,  71  N.  E.  547. 

Where  an  elevator  fell  and  there  was. 
nothing  to  indicate  why  it  fell.  Stack- 
pole  V.  Wray  (1904)  99  App.  Div.  262, 
90  N.  Y.  Supp.  1045,  affirmed  in  (1905) 
182  N.  Y.   567,  75  N.  E.   1134. 

Where  an  elevator  fell.  Starer  v- 
Stern  (1905)  100  App.  Div.  393,  91  N. 
Y.  Supp.  821. 

Where  the  injury  is  caused  by  an  ob- 
struction on  the  track  of  a,  railway. 
Denver  d  R.  G.  R.  Go.  v.  McGomas- 
(1895)    7  Colo.  App.  121,  42  Pac.  676. 

Where  a  bridge  fell.  Gopeland  v.  Wa- 
bash R.  Co.  (1903)  175  Mo.  650,  75  S. 
W.  106. 

Where  a  wall  which  the  servant  was. 
assisting  in  tearing  down  fell.    Henaha/n 
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The  doctrine  is  not  applicable  where  the  defect  which  caused  the 
accident  was  latent,  in  such  a  sense  that  it  could  not  have  been  dis- 


V.  Lyons  (1909)  201  Mass.  269,  87  N.  E. 
602. 

Where  walls  fell  after  the  building 
had  been  destroyed  by  fire,  and  salvors 
were  at  work  in  the  ddbris.  Gans  Sal- 
vage Go.  Y.  Byrnes  ( 1905 )  102  Md.  230, 
1  L.R.A.(N.S.)   272,  62  Atl.  155. 

Where  there  was  a  collision  on  a  rail- 
road. Southern  Indiana  R.  Co.  v.  Bar- 
ker (1906)  37  Ind.  App.  405,  77  N.  E. 
64. 

Where  a  plank  fell  from  the  upper 
story  of  a  building  and  injured  plain- 
tiff. McGowan  v.  Nelson  (1907)  36 
Mont.  67,  92  Pac.  40. 

Where  a  spar  fell  on  a  ship  and  there 
were  no  indications  of  any  defects  or 
negligence.  Moran  v.  Munson  S.  C.  Line 
(1903)  82  App.  Div.  489,  81  N.  Y.  Supp. 
612. 

Where  a  boiler  exploded.  Galveston, 
E.  &  S.  A.  R.  Co.  V.  Garven  (1908)  50 
Tex.  Civ.  App.  245,  109  S.  W.  426. 

Where  the  servant  was  injured  by  the 
unexpected  revolving  of  a  fan.  Boyd  v. 
Carterville  Coal  Co.  (1910)  158  III. 
App.  490. 

Where  a  shaker  screen  in  a  coal  yard 
was  moved  without  notice.  Allan  v. 
Donk  Bros.  Coal  &  Coke  Co.  ( 1909 )  147 
111.  App.  171. 

In  an  action  for  injuries  to  the  em- 
ployee of  a  railroad  company,  caused 
by  the  defective  conditions  of  a  ear, 
the  burden  is  upon  the  plaintiff  to  show 
some  act  or  omission  on  the  part  of  the 
master  in  violation  of  his  duty.  Louis- 
ville d  7f.  R.  Co.  V.  Fitzgerald  (1909) 
161  Ala.  397,  49  So.  860. 

Where  there  is  no  proof  that  caps  and 
dynamite  were  negligently  where  they 
were  in  a  mine,  the  master  cannot  be 
held  liable  for  an  unexplained  explosion 
thereof.  WMtinore  v.  Alabama  Consol. 
C.  &  I.  Co.  (1909)  164  Ala.  125,  137  Am. 
St.  Eep.  31,  51  So.  397. 

The  doctrine  of  res  ipsa  loquitur  does 
not  apply  in  case  of  injury  to  a  mine 
employee  by  explosion  of  powder  through 
the  crossing  of  electric  wires,  where  they 
were  properly  erected,  and  there  was  no 
reason  to  contemplate  that  they  could 
become  crossed  in  so  short  a  time  after 
they  were  erected,  and  there  is  nothing 
to  show  that  they  were  in  such  a  condi- 
tion before  the  accident  that  the  exer- 
cise of  ordinary  care  in  their  inspection 


would  have  disclosed  a  defect.  Western 
Coal  &  Min.  Co.  v.  Garner  (1908)  87 
Ark.  190,  22  L.R.A.(N.S.)  1183,  112  S. 
W.  392. 

The  maxim  res  ipsa  loquitur  will  not 
apply  to  charge  the  master  with  negli- 
gence in  case  of  the  explosion  of  a  steam 
rendering  vat  to  the  injury  of  a  servant 
who  had  exclusive  control  and  supervi- 
sion of  the  appliance.  Lynch  v.  Nine- 
mire  Packing  Co.  (1911)  63  Wash.  423, 
—  L.R.A.(N.S.)  — ,  115  Pac.  838. 

The  doctrine  of  res  ipsa  loquitur  has 
no  application  to  injuries  to  a  servant, 
caused  by  explosions.  G.  A.  Duerler 
Mfg.  Co.  V.  DulVnig  (1904)  —  Tex.  Civ. 
App.  — ,  83  S.  W.  889. 

The  doctrine  does  not  apply  where 
the  accident  does  not  result  from  the- 
condition  in  which  the  defendant  left 
the  place  or  appliance.  Illinois  C.  R. 
Co.  V.  Swift  (1904)  213  111.  307,  72  N. 
E.  737. 

The  maxim  is  inapplicable  where  the 
plaintiff  was  an  experienced  millwright 
who  had  repaired  the  machine  the  break- 
ing of  which  caused  the  injury,  the  day 
before  the  accident,  and  had  worked 
about  the  machine  but  a  few  minutes 
before  the  accident,  and  was  in  general 
charge  of  the  repair  and  maintenance 
of  the  machine.  Stoeckle  v.  Great  West- 
em  Cereal  Co.  (1911)  150  Iowa,  383, 
130  N.  W.  157. 

Where  there  was  no  evidence  to  show 
either  that  the  ways  and  appliances  of  a 
quarry  were  in  an  unsafe  condition,  or 
that  there  was  any  such  state  of  affairs 
as  made  it  the  duty  of  the  master  or 
his  representative  to  give  any  instruc- 
tion, warning,  or  information  to  the 
plaintiff,  the  doctrine  of  res  ipsa  lo- 
quitur has  no  application.  Bonin  r. 
Ballard  (1907)  196  Mass.  524,  82  N.  E. 
702. 

The  fall  of  a  scaffold  upon  which  men 
are  sent  to  work  does  not  of  itself  show 
that  it  must  have  fallen  because  some- 
thing was  the  matter  with  it,  where  it 
appears  that  at  the  time  of  the  fall  the- 
men  were  trying  to  break  the  connection 
of  a  pipe,  and  were  pressing  against  the 
scaffold  with  all  their  strength,  which 
may  have  subjected  it  to  excessive 
strain.  Robinson  v.  Consolidated  Ga» 
Co.  (1909)  194  N.  Y.  37,  28  L.R.A.(N. 
S.)  586,  86  N.  E.  805. 
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•covered  by  any  examination  which  it  was  possible  to  make  while  the 


The  derailment  and  overturning  of  a 
freight  car  is  not  such  evidence  of  neg- 
ligence on  the  part  of  the  railroad  com- 
pany towards  its  brakemen  as  to  cast 
upon  it  the  burden  of  exonerating  it- 
self from  the  charge  of  negligence,  to 
absolve  itself  from  liability  for  injury 
"to  him  thereby.  Eenson  v.  Lehigh  Val- 
ley R.  Co.  (1909)  194  N.  Y.  205,  19 
L.R.A.(N.S.)   790,  87  N.  E.  85. 

The  doctrine  of  res  ipsa  loquitur  does 
■not  apply  to  the  fall  of  a.  temporary 
■shed,  created  during  the  construction  of 
a,  building,  for  the  protection  of  machin- 
•ery,  while  employees  are  removing  it, 
•after  it  has  served  its  purpose,  so  as  to 
render  the  master  liable  to  an  employee 
injured  by  such  fall,  without  further 
■evidence  of  negligence  on  his  part.  Fer- 
rick  V.  Eidlitz  (1909)  195  N.  Y.  248,  24 
X.R.A.(N.S.)  837,  88  N.  E.  33. 

Where  a  derrick  is  set  up  by  fellow 
•servants,  its  fall  raises  no  presumption 
of  negligence  on  the  master's  part.  Fal- 
lon V.  Merta  (1906)  110  App.  Div.  755, 
■97  N.  Y.  Supp.  417. 

That  a  winch  reversed  while  the  serv- 
ant was  pulling  in  rope  over  one  of  its 
■drums,  and  caused  the  rope  to  run  the 
•opposite  way,  whereby  the  plaintiff  went 
•over  the  winch  and  was  injured,  may 
prove  the  fact  of  the  accident  and  in- 
jury, but  not  the  violation  of  a  legal 
•obligation  on  the  part  of  the  employer. 
Hanson  v.  Bogan  (1908)  61  Misc.  95, 
112  N.  Y.  Supp.  1103. 

Where  the  evidence  shows  that  a 
gangway  was  built  by  a  competent  build- 
•er  upon  a  proper  plan,  of  good  material, 
■capable  of  sustaining  a  number  of  people 
and  heavy  weights,  with  no  evidence  of 
its  being  out  of  repair,  the  doctrine  of 
res  ipsa  loquitur  has  no  application. 
■Shaw  v.  Highland  Park  Mfg.  Co.  (1906) 
143  N.  C.  131,  55  S.  E.  433. 

The  mere  fact  that  a  railroad  bridge 
was  carried  away  by  the  high  water  of 
the  creek  which  it  spanned,  taking  with 
it  a  portion  of  a  train,  and  killing  a 
■brakeman,  does  not  place  upon  the  rail- 
road company  the  burden  of  disproving 
its  negligence,  to  avoid  liability  for  the 
•death  of  the  employee.  Johns  v.  Penn- 
sylvania R.  Co.  (1910)  226  Pa.  319,  28 
L.R.A.(N.S.)  591,  75  Atl.  408. 

When  an  accident  happens  by  the 
■breaking  of  a  machine  in  ordinary  use, 
and  there  is  neither  proof  of  defects  in 
the  machine  nor  of  error  in  its  use  by 


the  servant,  the  law  will  not  draw  first 
the  inference  that  the  machine  was  de- 
fective, and  from  that  inference  infer  the 
lack  of  care  on  the  part  of  the  master. 
Green  v.  Southern  R.  Co.  (1905)  72  S. 
S.  398,  52  S.  E.  45,  5  Ann.  Cas.  165. 

The  doctrine  of  res  ipsa  loquitur  is 
not  applicable  to  establish  negligence 
on  the  part  of  a  contractor  for  the  erec- 
tion of  a  steel  frame  building,  by  the 
fall  of  a  short  piece  of  timber  from  an 
upper  floor  on  which  it  had  been  piled, 
through  unclosed  openings  in  lower 
floors,  to  the  injury  of  an  employee 
working  under  it,  so  as  to  render  him 
liable  for  the  injury.  Lewinn  v.  Murphy 
(1911)  63  Wash.  356,  —  L.R.A.(N.S.) 
— ,  115  Pac.  740. 

According  to  the  Missouri  court  of  ap- 
peals "the  rule  of  res  ipsa  loquitur  can- 
not be  applied  with  any  show  of  reason 
to  a  case  of  complicated  machinery" 
(here  the  breaking  of  a  shaft  in  a  plan- 
ing mill).  Breen  v.  St.  Louis  Cooper- 
age Co.  (1892)  50  Mo.  App.  202,  where 
it  was  remarked  that  even  if  a  defect 
in  one  part  of  complicated  machinery 
exists,  the  master  cannot  be  charged 
with  the  obligation  of  anticipating  its 
probable  effect  upon  another  part,  when 
the  plaintiff  is  incapable  of  showing  that 
it  had  any  such  effect,  or  that  such  ef- 
fect could  be  guarded  against  by  the 
exercise  of  reasonable  care.  No  author- 
ity justifying  such  a  distinction  is  pro- 
duced by  the  court,  and  the  reason  sug- 
gested seems  to  be  quite  beside  the 
mark. 

The  rule  res  ipsa  loquitur  does  not 
apply  in  favor  of  a  servant  injured  by 
the  breaking  of  an  elevator  rope  or  ca- 
ble, where  the  evidence  shows  that  he 
was  twenty-three  years  of  age,  and  had 
operated  the  elevator  in  question,  or 
similar  elevators,  for  more  than  four 
years  prior  to  the  accident;  that  he  had 
access  to  all  parts  of  the  building;  and 
that  the  elevator  was  of  simple  con- 
struction, and,  so  far  as  the  record 
shows,  the  master  had  nothing  what- 
ever to  do  with  the  elevator  or  its  oper- 
ation, except  by  and  through  its  serv- 
ants, and  no  reason  is  shown  why  he 
could  not  have  ascertained  from  his  co- 
laborers  all  the  facts  and  circumstances 
connected  with  the  accident.  Klehe  v. 
Parker  Distilling  Go.  (1907)  207  Mo 
480,  13  L.R.A.(N.S.)  140,  105  S.  W. 
1057. 
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appliance  remained  in  use;  '^  nor  where  the  circumstances  are  more 
consistent  with  the  inference  that  the  accident  was  due  to  the  manner 
in  which  the  appliance  was  being  used  by  the  plaintiff's  coservants 
than  with  the  inference  that  the  accident  was  traceable  to  the  inherent 
quality  or  condition  of  that  appliance ;  "  [nor  where,  upon  all  the 
evidence,  it  was  more  probable  that  the  accident  happened  from  the 


12  Essex  County  Electric  Co.  v.  Kelly 
(1894)    57   N.  J.  L.   100,  29  Atl.   427; 

Ogleshy  v.  Missovri  P.  R.  Co.  (1903) 
177  Mo.  272,  76  S.  W.  623;  Oriffin  v. 
Flank  (1905)  48  Misc.  617,  95  N.  Y. 
Supp.  546;  East  Tennessee  &  W.  N.  C. 
R.  Co.  V.  Lindamood  (1903)  111  Teim. 
457,  78  S.  W.  99. 

The  doctrine  of  res  ipsa  loquitur  does 
not  apply  in  case  of  injury  to  a  mine 
employee  by  explosion  of  powder 
through  the  crossing  of  electric  wires, 
where  they  were  properly  erected,  and 
there  was  no  reason  to  contemplate  that 
they  could  become  crossed  in  so  short  a 
time  after  they  were  erected,  and  there 
is  nothing  to  show  that  they  were  in 
such  a  condition  before  the  accident 
that  the  exercise  of  ordinary  care  in 
their  inspection  would  have  disclosed  a 
defect.  Western  Coal  &  Min.  Go.  v. 
Garner  (1908)  87  Ark.  190,  22  L.R.A. 
<]Sr.S.)    1183,  112  S.  W.  392. 

13  Where  a  hoisting  appliance,  in  the 
handling  of  which  the  injury  was  re- 
ceived, was  a  comparatively  new  one,  of 
the  kind  customarily  used,  and  neither 
the  servant  who  had  the  custody  of  it, 
nor  any  of  the  persons  whose  duty  it 
was  to  supply,  repair,  or  use  appliances 
■of  a  similar  sort  had  observed  any  de- 
fect in  it,  and  the  evidence  shows  that, 
at  the  time  the  accident  occurred,  it  was 
being  used  in  such  a  manner  as  to  bring 
an  unusual  strain  upon  the  part  which 
gave  way,  and  that  it  gave  way  precise- 
ly at  a  moment  when  it  was  subjected 
to  a  sudden  jerk  by  the  slipping  of  an 
■other  portion  of  the  apparatus,  the  in- 
ference is  rather  that  the  accident 
should  be  attributed  to  the  unnecessary 
strain  than  to  any  defect  in  its  condi- 
tion. The  Frwnoe  (1894)  8  C.  C.  A.  185, 
20  U.  S.  App.  212,  59  Fed.  479,  revers- 
ing (1892)  53  Fed.  843,  in  which  the 
doctrine  of  res  ipsa  loquitur  had  been 
applied. 

In  an  action  for  injuries  received  by 
a  trainman  in  the  operation  of  a  rail- 
road, it  is  erroneous  to  charge  that  the 
.accident  raises  a  presumption  of  negli- 
M.  &  S.  Vol.  IV.— 30C. 


gence  on  the  part  of  the  master.  It 
tends  rather  to  prove  negligence  on  the 
part  of  subordinate  employees  for  whose 
acts  the  master  is  not  responsible.  Kan- 
sas P.  R.  Co.  V.  Salmon  (1873)  11  Kan. 
83. 

Where  the  master  has  shown  that  he 
adopted  proper  rules,  which,  if  they  had 
been  observed,  would  have  prevented  an 
accident  which  occurred  through  the 
act  of  a  fellow  servant  of  the  plaintiff, 
the  presumption  is  that  the  act  of  the 
offending  servant  was  in  violation  of  the 
rules,  and  the  master  is  not  liable  un- 
less such  servant  was  incompetent  and 
his  incompetency  was,  or  ought  to  have 
been,  known  to  the  master.  .Pittsburg, 
Ft.  W.  &  C.  R.  Go.  v.  Powers  (1874) 
74  111.  341. 

No  presumption  of  defective  quality 
and  consequent  negligence  on  the  mas- 
ter's part  can  arise,  where  an  appliance 
designed  to  support  a  weight  gives  way, 
not  in  the  ordinary  conduct  of  the  work, 
but  under  an  extraordinary  strain.  01- 
sen  V.  Starin  (1899)  43  App.  Div.  422, 
60  N.  Y.  Supp.  134. 

In  Louisville  &  N.  R.  Co.  v.  Roberts 
(1910)  301  C.  C.  A.  202,  177  Fed.  922, 
the  court  refused  to  apply  the  doctrine 
where  the  injury  was  apparently  caused 
by  acts  of  fellow  servants. 

The  rule  of  res  ipsa  loquitur  is  appli- 
cable only  when  there  is  no  evidence  as 
to  what  put  in  motion  the  thing  that 
produced  the  injury,  and  does  not  apply 
where  the  evidence  shows  that  the  thing 
that  produced  the  injury  was  put  in 
motion  either  by  the  act  of  a  fellow 
servant  or  by  other  causes  for  which 
the  defendant  was  not  responsible.  Re- 
liance Textile  Dye  Works  Co.  v.  Wil- 
liams (1910)  136  Ky.  579,  122  S.  W. 
207,  124  S.  W.  850. 

The  maxim  does  not  apply  to  the  fall 
of  an  elevator,  where  it  might  have  been 
due  to  improper  operation  as  well  as  to 
improper  construction.  Scott  v.  Nauss 
Bros.  Go.  (1910)  141  App.  Div.  255, 
126  N.  Y.  Supp.  17. 

Where  the  master  selects  an  appliance 
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plaintiff's  negligence  than  from  any  negligence  on  the  part  of  the  de- 
fendant; ^*  nor  where  it  was  more  probable  that  it  happened  from 
some  other  cause,  for  which  the  defendant  was  not  liable,  than  from 
any  negligence  on  the  part  of  the  defendant.^* 

There  is  some  conflict  among  the  authorities  as  to  whether  or  not 
a  servant  who  pleads  specific  acts  of  negligence  on  the  part  of  the  mas- 
ter may  thereafter  rely  to  any  extent  upon  the  maxim.  ^°] 


in  common  use,  and  the  proper  method 
of  using  it  is  obvious  from  inspection, 
and  it  was  in  perfect  order  when  given 
to  his  servants,  and  it  was  put  in  use 
by  a  fellow  servant  of  the  plaintiff,  the 
fact  that  the  accident  ensued  does  not 
raise  a  presumption  of  negligence  on 
the  part  of  the  master.  Enapp  v.  Voor- 
his  (1909)  78  N.  J.  L.  508,  74  Atl.  440. 
See  also  Finlc  v.  Slade  (1901)  66  App. 
Div.  105,  72  N.  Y.  Supp.  821 ;  Missouri, 
K.  &  T.  R.  Go.  V.  Jones  (1910)  103  Tex. 
187,  125  S.  W.  309. 

1*  American  Bicycle  Co.  v.  Oulnd 
(1908)  139  111.  App.  101;  Cummings  v. 
Grand  Lodge  of  Masons  (1907)  195 
Mass.  348,  81  N.  E.  189 ;  Leffler  v.  An- 
heuser-Busch Breioing  Asso.  (1907)  127 
Mo.  App.  488,  10«  S.  W.  105 ;  St.  Louis, 
8.  F.  &  T.  R.  Go.  v.  Gason  (1910)  — 
Tex.  Civ.  App.  — ,  129  S.  W.  394 ;  Texas 
d  P.  Goal  Go.  V.  Koiesilcowsiki  (1910) 
103  Tex.  173,  125  S.  W.  3. 

"It  cannot  be  said  when  a  stepladder 
breaks  that  the  fact  of  its  breaking  by 
common  experience  points  more  closely 
to  a  defect  in  the  appliance  than  to 
some  carelessness  on  the  part  of  the 
servant  using  it."  Drum  v.  New  Eng- 
land Cotton  Yarn  Co.  (1901)  180  Mass. 
113,  61  N.  E.  812. 

16  Eeenan  v.  McAdams  &  C.  Elevator 
Co.  (1908)  129  App.  Div.  117,  113  N. 
Y.  Supp.  343;  Wilkerson  v.  St.  Louis 
&  S.  F.  R.  Go.  (1910)  140  Mo.  App. 
306,  124  S.  W.  543;  Helgeson  v.  E.  B. 
Higley  Co.  (1910)  148  Iowa,  587,  126 
N.  W.  769. 

The  maxim  does  not  apply  where 
many  causes  may  have  operated  to  cause 
the  accident,  for  one  only  of  which  the 
master  is  liable.  Ashcraft  v.  Davenport 
Locomotive  Works  (1910)  148  Iowa, 
420,  126  N.  W.  1111. 

The  rule  res  ipsa  loquitur  does  not 
apply  where  the  happening  may  have 
been  due  to  other  causes  than  the  de- 
fendant's negligence.    Flanslurg  v.  Hew 


York  Contracting  Co.   (1910)    136  App. 
Div.  551,   121  N.  Y.  Supp.   156. 

Res  ipsa  loquitur  does  not  apply 
where  it  is  as  probable  that  the  acci- 
dent was  due  to  a  cause  for  which  the 
master  was  not  liable,  as  to  a  cause  for 
which  he  is  liable.  Cothron  v.  Gudahy 
Packing  Go.  (1903)  98  Mo.  App.  343,  73 
S.  W.  279. 

"The  doctrine  res  ipsa  loquitur,  dan- 
gerous and  uncertain  at  best,  is  never 
to  be  applied  except  where  it  not  only 
supports  the  conclusion  contended  for,, 
but  also  reasonably  excludes  every  oth- 
er." Allen  V.  Kingston  Coal  Go.  (1905) 
212  Pa.  54,  61  Atl.  572. 

16  In  Kluska  v.  Yeormms  (1909)  54 
Wash.  465,  103  Pac.  819,  the  court  said: 
"It  is  argued  that  the  respondent,  hav- 
ing stated  a  case  of  specific  negligence, 
abandoned  his  right  to  the  presump- 
tion arising  from  the  rule  of  res  ipsa 
loquitur,  and  voluntarily  took  upon 
himself  the  burden  of  proving  the  spe- 
cific negligence  charged.  A  number  of 
cases  from  the  supreme  court  and  court 
of  appeals  of  the  state  of  Missouri  are- 
cited,  which  seemingly  sustain  this  po- 
sition; but  this  court  has  heretofore 
had  occasion  to  consider  the  question, 
and  has  declined  to  follow  the  rule  of 
these  cases.  On  the  contrary,  we  have 
followed  the  rule  announced  in  Massa- 
chusetts, and  perhaps  other  jurisdic- 
tions, which  holds  in  effect  that  a  plain- 
tiff who  proves  the  happening  of  an 
accident,  and  is  otherwise  entitled  to- 
certain  presumptions  arising  therefrom, 
does  not  lose  the  benefit  of  such  pre- 
sumptions because  he  has  alleged  what 
he  conceived  to  be  specific  cause  of  the 
accident." 

In  Sullivan  Y.  Rowe  (1907)  194  Mass. 
500,  80  N.  E.  459,  where  a  servant  was 
injured  by  the  fall  of  a  buflfer  iron  used 
to  stop  buckets  running  along  the  iron 
rail  o.f  a  trench  machine,  it  was  said 
that  the  case  came  within  Gassady  v. 
Old   Colony   Street  R.   Co.    (1903)    184 
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1603.  [835]  Action  not  maintainable  where  no  specific  evidence  of 
fault  is  offered. — The  effect  of  the  doctrines  reviewed  in  the  foregoing 
sections  is  that,  except  in  that  class  of  cases  in  which  the  doctrine  of 
res  ipsa  loquitur  is  applicable,  a  servant  is  not  entitled  to  have  his  case 
submitted  to  the  jury,  unless  he  introduces,  in  addition  to  the  fact  of 
the  occurrence  of  the  accident,  some  specific  testimony  which  fairly 
tends  to  show  that  the  employer  was  guilty  of  negligence.^    In  the  ab- 


Mass.  156,  63  L.R.A.  285,  68  N.  E.  10, 
which  was  a  passenger  ease,  and  in 
which  it  was  held  that  one  injured  by 
the  burning  out  of  a  fuse  on  an  electric 
car  does  not  lose  the  right  to  rely  upon 
the  doctrine  of  res  ipsa  loquitur  by  at- 
tempting to  show  particularly  the  cause 
of  the  accident,  if,  at  the  close  of  the 
testimony,  the  cause  does  not  clearly 
appear,  or  if  there  is  a  dispute  as  to 
what  such  cause  was. 

In  Palmer  Briok  Co.  v.  Chenall  (1904) 
119  Oa.  837,  47  S.  E.  329,  the  court 
points  out  that  the  plaintiff,  although 
alleging  a  specific  act  of  negligence,  ma}' 
nevertheless  rely  upon  the  doctrine  of 
res  ipsa  loquitur  to  establish  the  neg- 
ligence of  the  defendant  in  the  respect 
alleged.  The  only  act  of  negligence 
pleaded  was  that  supports  upon  which 
the  top  of  an  arch  had  been  built  were 
removed  too  soon,  and  as  a  result  the 
arch  fell;  and  the  court  held  that  no 
recovery  could  be  had  unless  this  spe- 
cific act  of  negligence  was  established; 
but  if  the  case  were  otherwise  a  proper 
one  for  the  indulgence  of  the  presump- 
tion of  negligence  arising  from  the  fall 
itself,  the  inference  under  the  operation 
of  the  maxim  would  be  limited  to  the 
specific  act  of  negligence  alleged.  The 
court  said:  "Upon  this  specific  act  of 
negligence  the  plaintiff  has  seen  fit  to 
plant  his  case,  and  he  cannot  complain 
if  the  defendant  insists  that  the  case 
shall  be  determined  solely  upon  the  is- 
sue which  he  has  tendered.  .  .  .  The 
application  of  the  maxim  in  cases  where 
it  may  be  applied  will  result  in  an  in- 
ference of  negligence  upon  which  a  re- 
covery may  be  based,  but  this  inference 
is  simply  that  the  defendant  is  negli- 
gent in  the  respect  alleged.  The  infer- 
ence takes  the  place  of  direct  proof,  and 
as  direct  proof  as  a  basis  of  recovery 
would  be  limited  to  the  specific  act  of 
negligence  alleged,  so  the  inference  un- 
der the  operation  of  the  maxim  would 
be  in  like  manner  limited." 


On  the  other  hand,  in  Zachra.v.  Amer- 
ican Mfg.  Co.  (1911)  159  Mo.  App.  96, 
139  S.  W.  518,  the  court  said:  "By 
pleading  specific  acts  of  negligence,  the 
plaintiff  asserts  his  ability  to  prove  the 
same  as  laid,  and  for  that  reason  he 
is  required  to  do  so,  even  though  the 
doctrine  of  res  ipsa  loquitur  might  ap- 
ply under  a  general  allegation,  unaccom- 
panied by  averments  of  such  specific 
acts."  To  the  same  effect,  Qrisamore 
v.  Chicago,  R.  I.  &  P.  R.  Go.  (1906) 
118  Mo.  App.  387,  94  S.  W.  306;  Mc- 
Grath  v.  St.  Louis  Transit  Co.  (1906) 
197  Mo.  97,  94  S.  W.  872. 

"This  is  not  a  case  where  the  doctrine 
of  res  ipsa  loquitur  applies.  For  the 
plaintiff,  having  specifically  alleged  the 
acts  of  defendant's  negligence,  cannot 
make  out  a  prima  facie  case  without 
direct  proof  of  actionable  negligence. 
But  he  must  prove  the  acts  of  negli- 
gence which  he  averred,  and  that  such 
negligence  was  the  proximate  cause  of 
his  injuries."  Lone  Star  Brewing  Co. 
v.  Wiilie  (1908)  52  Tex.  Civ.'  App.  550, 
114  S.  W.  186. 

For  a  general  discussion  of  this  ques- 
tion, see  note  to  Walters  v.  Seattle,  R. 
d  8.  R.  Co.  24  L.Il.A.(N.S.)  788,  which 
is  not  limited  to  cases  involving  inju- 
ries to  servants. 

lGg.lla.gher  v.  Piper  (1864)  16  C.  B. 
N.  S.  669,  33  L.  J.  C.  P.  N.  S.  329,  10 
Jur.  N.  S.  879,  10  L.  T.  N.  S.  718,  12 
Week.  Eep.  988,  per  Willes,  J.  (See 
§  1600,  note  2,  ante)  ;  Purdy  v.  West- 
inghouse  Electric  &  Mfg.  Co.  (1900) 
197  Pa.  257,  51  L.R.A.  881,  80  Am.  St. 
Rep.  816,  47  Atl.  237  (no  evidence  that 
the  appliance  in  question  was  not  suit- 
able for  the  purpose  for  which  it  was 
used)  ;  Mixter  v.  Imperial  Coal  Co. 
(1893)  152  Pa.  395,  25  Atl.  587;  Sim- 
mms  V.  Chicago  &  T.  R.  Co.  (1884)  110 
111.  340;  O'Boyle  v.  Lehigh  Valley  Coal 
Co.  (1894)  161  Pa.  275,  28  Atl.  1088; 
M'Charles  v.  Eorn  Silver  Min.  &  Smelt- 
ing Co.    (1894)    10  Utah,  470,  37  Pac. 
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sence  of  such  testimony  the  case  must  obviovisly  fall  within  the  opera- 
tion of  the  principle  that  an  action  is  not  maintainable  where  the 

« 
733;  McMilkm  v.  Oraiid  Trunk  R.  Co.  a  terminal  point  on  the  road,  and  the 
(1904)  65  C.  C.  A.  165,  130  Fed.  827;  other  to  the  effect  that  he  removed  the 
Hughes  v.  Fayette  Mfg.  Co.  (1906)  214  step,  but  had  it  replaced  in  a  safe  con- 
Pa.  282,  63  Atl.  692;  Reed  v.  American  dition, — will  not  warrant  a  finding  that 
Dyewood  Co.  (1911)  231  Pa.  431,  80  the  step  was  removed  and  left  in  an  un- 
Atl.   873.  safe  condititWi,  so  as  to  support  a  recov- 

"It   is   not  enough   that  the   servant  ery  in  favor  of  the  plaintiff.    Fatten  v. 

shows  an  injury  sustained,  but  he  must  T,exas  &  P.  R.  Co.    (1899)    37  C.  C.  A. 

go  further  and  show  some  specific  act  56,  95  Fed.  244,  affirmed  in   (1901)   179 

of    negligence."      Soderman    v.    Kemp  U.  S.   658,  45  L.  ed.   361,  21  Sup.   Ct. 

(1895)   145  N.  Y.  427,  40  N.  E.  212.  Rep.  275. 

Where  there   is  no   evidence-  tending  Evidence  that,  with  the  articles  actu- 

to  show  that  any  employee  of  the  mas-  ally  used,  a  hoisting  apparatus  put  to- 

ter,   unless   it  be   the   plaintiff  himself,  gether  in  the  course  of  the  work  could 

was  negligent,   a  demurrer  to  the  evi-  not  be  made  secure  for  the  work  to  be 

dence  is  properly  sustained.     Williams  done,  does  not  imply  that  the  means  of 

v.  Atchison,  T.  &  8.  F.  R.  Co.    (1879)  making   it   more   secure    had   not   been 

22  Kan.  117.  furnished  by  the  master,  and,  in  the  ab- 

In  Shadford  V.  Ann  Arior  Street  R.  sence    of    further    testimony,    will    not 

Co.    (1897)    111    Mich.   390,   69   N.   W.  sustain  a  verdict  for  the  plaintiff.    Roh- 

661,  it  was  held  that,  as  there  was  no  inson    v.    George    F.    Blake    Mfg.    Co. 

evidence    whatever    that    the    appliance  (1887)   143  Mass.  528,  10  N.  E.  314. 

was  not  in  general  use,  it  was  error  to  Evidence  that  the  light  in  the  lantern 

submit  to  the  jury  the  question  wheth-  of  an  employee  went  out  while  he  was 

er  other  employers  used  such  an  appli-  coupling   cars,   supported  by   his   testi- 

ance  as  that  which  caused  the  injury,  mony  that  the  oil  was  bad,   is   insuffi- 

and  to  give  a  charge  to  the  effect  that  cient  to  support  a  finding  that  the  oil 

the  defendant  could  not  be  found  guilty  was  inferior,  where  other  witnesses  tes- 

of   negligence   if  the   appliance  was   in  tify  that  the  oil  was  good  and  of  a  kind 

general  use.                                   "  always  used  in  lamps.     Gulf,  W.  T.  &  P. 

The  owner  of  a  packing  house  can-  R.  Co.  v.  Ahhott  (1893)  —  Tex.  Civ. 
not  be  held  liable  for  an  injury  received  App.  — ,  24  S.  W.  299. 
by  an  employee,  through  striking  his  Evidence  that  an  appliance  of  a  pat- 
hand  against  a  hook  which  had  been  tern  different  from  that  used  was  in  use 
turned  out  of  the  perpendicular  so  as  to  ten  years  previously  by  others,  or  that 
be  brought  slightly  nearer  than  usual  it  was  in  use  by  some  persons  at  the 
to  one  upon  which  he  was  hanging  a  time  of  the  accident,  and  would,  in  the 
hot  tongue,  where  there  is  no  evidence  opinion  of  the  witness,  have  prevented 
when  the  hook  was  so  turned,  or  of  any  the  accident,  is  not  of  itself  sufficient 
fault  in  regard  to  it,  or  of  any  unsuit-  to  prove  a  want  of  reasonable  care, 
able  or  insecure  condition  of  the  liooks.  Black  v.  Ontario  Wheel  Co.  (1890)  19 
as  a  whole.  Ryan  v.  Armour  (1897)  Ont.  Rep.  578.  In  the  same  case  it  was 
166  111.  568,  47  N.  E.  60.  held  that,  where  there  is  no  evidence  to 

Where  a  railroad  company  has  estab-  show   that   an   appliance  had   been   ap- 

lished  proper  rules  for  the  inspection  of  proved  or  disapproved  by  the  inspector 

cars  by  its  employees,  it  cannot  be  as-  whose   duty   it   was   under   the   factorv 

sumed,    in   the    absence    of   proof,   that  act   to   examine   it,   the   question   upon 

such  rules  were  not  observed.     Bodges  which   the  plaintiff's  right  of  recovery 

V.  Kimball   (1900)   44  C.  C.  A.  193,  104  turns  is  whether  the  appliance  used  was 

Fed.  745.  of  such  a,  character  and  pattern  as  to 

In  an  action  for  injuries  alleged  to  make  the  use  of  it  unreasonable;    and 

have  been  caused  by  the  looseness  of  a  that  the  onus  lay  upon  the  person  alleg- 

step  on  a  locomotive,  the  bare  suspicion  ing  that  the  factory  was   an  unlawful 

arising    from    the    contradictory    state-  one  to  prove  that  the  appliance  had  not 

ments   of  the  employee  responsible  for  been  inspected. 

the  condition  pi  the  step, — one  to  the  A  servant  injured  in  jumping  from  a 

effect  that  he  did  not  touch  the  step  at  window  to  escape  from  a  fire  is  not  en- 
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titled  to  recover,  in  the  absence  of  evi- 
dence shovfing  that  the  fire  was  caused 
by  the  defendant's  negligence,  or  that  it 
could  have  been  extinguished.  Hernis- 
chel  V.  Texas  Drug  Co.  (1901)  26  Tex. 
Civ.  App.  1,  61  S.  W.  419. 

In  a  case  where  a  brakeman  on  a 
train,  which  was  backing  at  about  4 
miles  an  hour,  fell  while  attempting  to 
descend  from  the  end  car,  and  was 
dragged  about  180  feet,  when  he  was 
instantly  killed,  the  testimony  offered 
was  that  the  other  brakeman,  who  was 
on  the  car  next  the  engine,  saw  the 
watchman  rapidly  signaling  to  stop,  re- 
peated the  signal,  sprang  for  the  brakes, 
that  the  train  stopped  about  half  a 
minute  afterwards,  and  that  the  track 
was  almost  straight.  Held,  that  there 
was  no  evidence  that  decedent  was  in 
the  exercise  of  care,  or  that  defendant 
was  negligent.  Martin  v.  Boston  d  M. 
R.  Co.  (1900)  175  Mass.  502,  56  N.  B. 
719. 

A  master  cannot  be  held  liable  on 
the  ground  that  he  failed  to  provide  a 
particular  contrivance,  where  there  is 
no  evidence  that  such  a  contrivance  was 
a  safeguard  against  injuries  of  the  kind 
complained  of,  or  that  it  was  a  general 
custom  among  other  persons  engaged  in 
the  same  business  to  employ  it.  Cen- 
tral of  Georgia  B.  Co.  v.  Edwards 
(1900)  111  Ga.  528,  36  S.  E.  810. 

The  owner  of  a  stone  quarry  cannot 
be  held  liable  on  a  special  verdict  which 
merely  recites  that  an  employee  engaged 
in  loading  cars  with  stone  was  killed 
by  the  sudden  moving  and  collision, 
with  that  on  which  he  was  engaged,  of 
two  loaded  cars  secured  on  a  grade  by 
one  brake  and  a  chock  under  the  wheels, 
without  a  finding  to  the  effect  that  this 
method  of  securing  the  cars  was  insuffi- 
cient and  improper.  A  court  can  only 
infer  that  an  injury  received  in  the 
manner  stated,  by  an  adult  employee, 
acquainted  with  the  place  of  work,  was 
attributable  to  perils  incident  to  the 
service.  Booster  Stone  Co.  v.  McCain 
(1892)   133  Ind.  231,  31  N.  E.  956. 

The  fact  that  five  out  of  six  of  the 
ties  at  the  place  where  an  engine  left 
the  track  were  rotten  is  sufficient  evi- 
dence of  negligence.  Walker  v.  McNeill 
(1897)   17  Wash.  582,  50  Pac.  518. 

In  an  action  by  an  employee  to  re- 
cover for  personal  injuries  caused  by  the 
slipping  of  a  belt  on  a  pulley,  the  case 
is  properly  submitted  to  the  jury,  where, 
in    addition   to   testimony   by   the   em- 


ployee slightly  tending  to  establish  that 
the  employer  neglected  to  keep  the  ma- 
chinery in  safe  condition,  there  is  testi- 
mony showing  that  the  employer  ad- 
mitted his  liability.  Ellis  v.  Pierce 
(1898)    172   Mass.   220,   51   N.   E.   974. 

Where  the  injury  was  caused  by  an 
unblocked  frog,  and  there  is  no  testi- 
mony as  to  its  condition  prior  to  an 
accident,  the  jury  are  at  liberty  to  in- 
fer that  it  had  never  been  blocked. 
Union  P.  R.  Co.  v.  James  (1896)  163 
U.  S.  485,  41  L.  ed.  236,  16  Sup.  Ct. 
Rep.  1109. 

In  the  absence  of  specific  evidence  a 
court  will  not  assume  that  a  gas  com- 
pany has  not  in  its  service  an  employee 
whose  duty  it  is  to  see  that  there  is  a 
proper  supply  of  iron  to  construct  a 
bar  to  keep  a  gate  in  position.  Allen 
V.  New  Gas  Co.  (1876)  L.  R.  1  Exch. 
Div.  251,  34  L.  T.  N.  S.  541,  45  L.  J. 
Exch;  N.  S.  668. 

That  the  submission  of  what  is 
termed  a  "scintilla  of  evidence"  is  not 
sufficient  to  justify  giving  the  case  to 
the  jury  is  a  principle  now  established 
by  the  weight  of  authority.  See  Shearm. 
&  Redf.  Neg.  §  56;  Wharton,  Ev.  §  421. 
This  principle  was  applied  to  an  action 
by  a  servant  in  Powers  v.  New  York 
G.  &  B.  R.  R.  Co.  (1891)  60  Hun,  19, 
14  N.  Y.  Supp.  408;  Beaulieu  v.  Port- 
land Co.    (1860)    48  Me.  291. 

Where  the  complaint  charged  that  a 
collision  was  due  to  the  negligence  of 
the  engineer  of  the  colliding  train,  the 
burden  was  upon  the  plaintiff  to  in- 
troduce some  evidence  tending  to  show 
such  negligence,  the  collision  alone  be- 
ing insuificient  where  the  situation  was 
such  that  it  might  have  been  caused  by 
other  things.  Alabama  G.  8.  R.  Co.  v. 
Brock   (1909)   161  Ala.  353,  49  So.  453. 

In  an  action  for  injuries  due  to  the 
fact  that  a  hook,  fastened  to  a  wharf 
and  used  to  hold  a  rope  and  pulley  for 
unloading  a  vessel,  gave  way  under  an 
extraordinary  strain,  the  only  evidence 
of  a  defect  was  the  testimony  of  a  fel- 
low workman,  who  had  looked  at  the 
hook  after  the  accident,  as  it  lay  on 
the  wharf.  He  said  there  was  an  old 
spot  on  it  which  resembled  an  old  crack 
across  the  grain,  but  that  he  could  not 
say  for  sure.  He  didi  not  measure  it, 
but  judged  it  to  be  about  half  an  inch 
deep.  On  cross-examination  he  reduced 
the  depth  of  the  crack  to  a  quarter  of 
an  inch,  and  said  that  he  did  not  handle 
it,  and  that  he  did  not  look  at  it  closer 
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plaintiff's  evidence  is  equally  consistent  with  the  absence,  or  with  the 
existence,  of  negligence.^  This  rule,  however,  does  not  imply  that  it 
is  only  from  direct  evidence  that  the  master's  culpability  can  be  in- 
ferred. The  burden  of  proof  is  satisfied  by  the  production  of  circum- 
stantial evidence.^ 


than  5  feet.  This  evidence  was  held 
insufficient  to  satisfy  the  burden  of 
proving  the  defect.  Olsen  v.  Starin 
(1899)  43  App.  Div.  422,  60  N.  Y.  Supp. 
134. 

The  mere  fact  that  a  little  dust  and 
grease  appeared  on  the  top  of  the  steam 
chest  of  an  engine  after  a  run  of  30 
miles,  causing  a  brakeman's  foot  to 
slip,  is  not  sufficient  evidence  of  negli- 
gence to  warrant  the  submission  to  a 
jury  of  defendant's  liability  for  injuries 
sustained  by  the  brakeman.  Hall  v. 
Iowa  C.  R.  Go.  (1900)  111  Iowa,  523, 
82  N.  W.  999. 

But  the  introduction  of  a  scintilla 
of  evidence  is  still  deemed  in  some  juris- 
dictions to  require  the  submission  of  the 
case  to  the  jury.  Muldowney  v.  Illinois 
C.  R.  Co.  (1871)  32  Iowa,  176;  Dick 
V.  Indianapolis,  G.  &  L.  R.  Go.  (1882) 
38  Ohio  St.  389;  Smith  v.  Sioux  City 
&  P.  R.  Co.  (1884)  15  Neb.  583,  19  N. 
W.  638;  Johnson  v.  Missouri  P.  R.  Co. 
(1886)   18  Neb.  690,  26  N.  W.  347. 

ZBauleo  v.  New  York  &  H.  R.  Co. 
(1874)  59  N.  Y.  356,  17  Am.  Rep.  325; 
Essex  County  Electric  Co.  v.  Kelly 
(1894)  57  N.  J.  L.  100,  29  Atl.  427; 
Norfolk  £  W.  R.  Go.  v.  Cromer  (1901) 
99  Va.  763,  40  S.  E.  54.  See  also,  for 
the  general  rule,  Shearm.  &  Redf.  Neg. 
§  56. 

Where  the  sole  evidence  produced  by 
the  plaintiff  is  that  the  appliance  (here 
a  turntable)  broke  after  it  had  been 
operated  without  accident  for  4i  years, 
he  cannot  recover  on  the  theory  that 
it  was  constructed  by  an  incompetent 
person,  as  the  facts  thus  submitted 
are  quite  consistent  with  the  inference 
that  the  servants  who  constructed  it 
were  carefully  selected.  Potts  v.  Port 
Carlisle  Dock  Co.  (1860)  2  L.  T.  N.  S. 
283,  8  Week.  Rep.  524. 

A  railroad  company  cannot  be  held 
liable  as  for  a  negligent  inspection  of 
a  foreign  ear,  where  the  evidence  is 
equally  consistent  with  the  theory  that 
the  failure  to  discover  the  defect  was 
due  to  the  delinquencies  of  the  car  in- 
spectors at  the  regular  inspecting  sta- 


tions, and  with  the  theory  that  such 
defect  was  not  brought  to  its  notice 
owing  to  the  omission  of  the  trainmen 
to  perform  their  duty  to  report  the 
existence  of  any  defects  which  they 
might  discover  in  the  cars  under  their 
charge  while  upon  the  road.  Chicago 
&  A.  R.  Co.  V.  Bragorder  (1882)  11  III. 
App.  516.  It  was  said  to  be  "probable 
from  the  evidence  that  the  defect  in  this 
car  [which  was  in  the  ratchet]  could 
be  discovered  only  when  it  was  in  mo- 
tion; that  when  stationary  the  ratchet 
would  hold,  but  when  the  car  was  in 
motion,  the  action  of  the  wheels  upon 
the  brakes  would  shake  it  loose." 
Therefore,  a  presumption  of  the  negli- 
gence of  car  inspectors  "involves  a  pre- 
sumption, equally  strong,  that  the  con- 
ductors and  brakemen  along  the  line  of 
the  road  were  likewise  negligent  in  not 
discovering  and  reporting  the  alleged 
defects  to  their  superiors.  Their  op- 
portunities for  discovering  the  defect 
in  question  were  fully  equal  to  those  of 
the  car  inspectors.  For  their  negli- 
gence in  this  particular,  appellant  would 
not  be  responsible  to  appellee,  as  they 
were  his  fellow  servants." 

It  is  not  sufficient  that  the  evidence 
is  consistent  equally  with  the  existence 
and  the  nonexistence  of  the  master's 
negligence.  Virginia  Iron,  Goal  &  Coke 
Go.  V.  Kiser  (1906)  105  Va.  695,  54  S. 
E.  889. 

3  In  an  action  for  injuries  to  a  brake- 
man  caused  by  the  breaking  in  two  of 
a  freight  train,  due  to  the  pulling  out 
of  a  drawhead  stem,  there  was  no  direct 
evidence  that  the  key  holding  the  stem 
was  defective,  but  there  was  testimony 
that  if  it  had  not  been  defective  it  could 
not  have  been  pulled  out.  A  month 
after  the  accident  a  worn  key  was  found 
near  where  the  break  occurred,  but  the 
fastening  which  should  have  been  at- 
tached to  it  was  not  found.  A  finding 
that  defendant  was  negligent  in  failing 
to  provide  a  safe  key  was  held  to  be 
warranted  by  this  evidence.  Missouri, 
K.  &  T.  R.  Co.  V.  Cox   (1900)   —  Tex. 
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1603.  [836]  Burden  of  proving  that  the  injury  was  caused  by  the 
master's  negligence  rests  on  the  servant.— The  establishment  of  a  ju- 
ridical connection  between  the  master's  negligence  and  the  injury  be- 
ing one  of  the  essential  prerequisites  to  the  maintenance  of  the  action 
(see  chapter  lxvii.,  ante),  the  burden  of  proving  that  there  was  such  a 
connection  rests  on  the  servant.^    The  plaintiff  must  introduce  testi- 


Civ.  App.  — ,  55  S.  W.  354,  rehearing 
denied  in  56  S.  W.  97. 

Findings  by  the  jury  that  a  railway 
company  was  negligent,  and  that  an 
■employee  alleged  to  have  been  killed  by 
such  negligence  was  not  guilty  of  con- 
tributory negligence,  are  suflBciently  sus- 
tained, although  there  is  no  direct  testi- 
mony as  to  how  the  accident  occurred, 
where  the  evidence  tends  to  show  that 
the  roadbed  was  out  of  repair  and  that 
■deceased  shortly  before  the  accident  was 
•seen  looking  the  train  over,  in  the  line 
of  his  duty,  and  was  not  again  seen 
until  he  was  found  dead  under  circum- 
stances indicating  that  he  had  fallen 
from  a  car  after  a  sudden  jolt  suffi- 
cient to  have  thrown  him  from  the  car. 
Union  Stock  Yards  Co.  v.  Gonoyer 
(1894)  41  Neb.  617,  59  N.  W.  950,  af- 
firming on  rehearing  (1893)  38  Neb. 
488,  41  Am.  St.  Rep.  738,  56  N.  W. 
1081. 

Knowledge  on  the  part  of  an  engineer 
in  charge  of  a  locomotive  of  the  fact 
that  the  plaintiff  was  in  a  dangerous 
position  may  be  shown  by  circum- 
stantial evidence.  Alabama  G.  8.  R. 
€o.  v.  Williams  (1904)  140  Ala.  230, 
37  So.  225. 

Evidence  of  a  scream  of  pain,  fol- 
lowed immediately  by  unconsciousness, 
subsequent  manifestations  of  the  effect 
of  intense  nervous  shock,  the  close 
proximity  of  the  plaintiff  to  a  powerful 
current  of  electricity,  coupled  with  an 
■entire  absence  of  any  other  cause  for 
the  powerful  shock  inflicted  upon  him, 
supports  a  reasonable  inference  based 
entirely  on  facts  and  circumstances  in 
proof,  and  not  in  part  on  speculation, 
that  the  stroke  was  from  an  electric 
current  of  high  potentiality.  Werner 
V.  Metropolitan  Street  R.  Co.  (1909) 
138  Mo.  App.  1,  119  S.  W.  1076. 

The  negligence  of  a  foreman  may  be 
proved  by  circumstances.  Walton  v. 
Burchel  (1907)  121  Tenn.  715,  130  Am. 
St.  Rep.  788,  121  S.  W.  391. 

That  the  master's  negligence  was 
the   proximate   cause   of   the  plaintiff's 


injury  may  be  shown  by  circumstantial 
evidence.  Lunde  v.  Cudahy  Packing  Co. 
(1908)  139  Iowa,  688,  117  N.  W.  1063. 
To  the  same  effect,  Louisville  d  W.  R. 
Co.  V.  Fitzgerald  (1909)  161  Ala.  397, 
49  So.  860;  Waschow  v.  Kelly  Coal  Co. 
(1910)  245  111.  516,  92  N.  E.  303; 
Bruchman  v.  Chicago,  St.  P.  M.  c£-  0. 
R.  Co.  (1910)  110  Minn.  308,  125  N. 
W.  263;  Gordon  v.  Kansas  City  South- 
em  R.  Co.  (1909)  222  Mo.  516,  121  S. 
W.  80;  Jewell  v.  Excelsior  Powder  Mfg. 
Go.  (1910)  143  Mo.  App.  200,  127  S. 
W.  598;  Riley  v.  Cudahy  Packing  Co. 
(1908)  82  Neb.  319,  117  N.  W.  765; 
Wilson  V.  Neiv  York  Contracting  Co. 
(1908)  129  App.  Div.  125,  113  N.  Y. 
Supp.  349;  Coalgate  Go.  v.  Burst  (1910) 
25  Okla.  588,  107  Pac.  657;  Finn  v. 
Oregon  Water  Power  &  R.  Co.  (1908) 
51  Or.  66,  93  Pac.  690;  Ooldthorpe  v. 
Clark-Nicker  son  Lumier  Co.  (1903)  31 
Wash.  467,  71  Pac.  1091;  Towle  v. 
Stiimson  Mill  Co.  (1903)  33  Wash.  305, 
74  Pac.  471. 

So,  also,  absence  of  contributory  neg- 
ligence may  be  shown  by  circumstantial 
evidence.  Pittsburg,  C.  G.  &  St.  L.  R. 
Go.  V.  Parish  (1902)  28  Ind.  App.  189, 
91  Am.  St.  Rep.  120,  62  N.  E.  514. 

iFahey  v.  Jephcott  (1901)  1  Ont. 
L.  Rep.  18;  MacPherson  v.  MacLachlan 
(1904)  36  N.  8.  435;  Thompson  v. 
Ontario  Sewer  Pipe  Co.  (1908)  40  Can. 
S.  G.  396;  Texas  &  P.  R.  Co.  v.  Barrett 
(1897)  166  U.  S.  617,  41  L.  ed.  1136, 
17  Sup.  Ct.  Rep.  707,  affirming  (1895) 
14  C.  C.  A.  373,  30  U.  S.  App.  196,  67 
Fed.  214;  The  Lydia  M.  Deering  (1899) 
97  Fed.  971;  Missouri,  K.  &  T.  R.  Go. 
V.  Foreman  (1909)  98  C.  C.  A.  281, 
174  Fed.  377;  Beardsley  v.  Howard  & 
B.  American  Mach.  Co.  (1910)  176  Fed. 
619;  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Harmes  (1910)  167  Ala.  249,  52  So. 
827;  Still  v.  San  Francisco  &  N.  W. 
R.  Co.  (1908)  154  Cal.  559,  20  L.R.A. 
(N.S.)  322,  129  Am.  St.  Rep.  177,  98 
Pac.  672;  Donovan  v.  Harlan  d  H.  Co. 
(1899)  2  Penn.  (Del.)  190,  44  Atl. 
619;  Coughlan  v.  Philadelphia,  B.  d  W. 
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B.  Co.   (1907)  —  Del.  — ,  67  Atl.  148;  Bourn  (1004)  26  R.  I.  156,  58  Atl.  027; 

Webster  Mfg.   Co.  v.   Oooch-ich    (1902)  Davis  v.  ColumUa  &  G.  R.  Co.    (]883) 

104  111.  App.   76;   Hamilton  v.   Spring  21  S.  C.  93;    Galveston,  E.  &  8.  A.   R. 

Valley   Coal   Co.    (1909)    149   111.  App.  Co.  v.  Smith    (1906)    100  Tex.  267,  98 

10;  Eiclcey  v.  Springfield  Coal  Min.  Co.  S.  W.  240;  Missouri,  K.  &  T.  E.  Co.  v. 

(1909)  149  111.  App.  453;  Odorizzi  v.  Greenwood  (1905)  40  Tex.  Civ.  App. 
Southern  Coal  &  Min.  Co.  (1909)  151  252,  89  S.  W.  810;  Norfolk  &  W.  R.  Co. 
111.  App.  393;  Tryhula  v.  A.  Plamondon  v.  Jackson  (1888)  85  Va.  489,  8  S.  E. 
Mfg.  Co.  (1910)  153  111.  App.  298;  370;  Lockwood  v.  Chicago  &  N.  W.  R. 
Carlock  V.  Illinois  C.  R.  Co.  (1910)  155  Co.  (1882)  55  Wis.  50,  12  N.  W.  401. 
111.  App.  199;  Davis  v.  Mercer  Lumber  In  cases  where  the  employee  whose 
Co.  ( 1905 )  164  Ind.  413,  73  N.  E.  899 ;  negligence  caused  the  injury  was  a  mere 
O'Conmor  v.  Chicago,  R.  I.  &  P.  R.  Co.  coservant,  and  therefore  recovery  can 
(1906)  129  Iowa,  636,  106  N.  W.  161;  be  had  only  on  the  ground  of  his  in- 
Cincirmati,  N.  0.  d  T.  P.  R.  Co.  v.  competence  and  the  master's  knowledge 
Johmca  (1908)  —  Ky.  — ,  113  S.  W.  thereof,  the  plaintiff  has  the  burden  of 
844;  Louisville  &  N.  R.  Co.  v.  Goodwin  provirg  that  the   injury  was  traceable 

(1910)  140  Ky.  837,  131  S.  W.  1012;  to  that  incompetence.  Ohio  &  M.  R. 
Davis  V.  Queen  City  Furniture  Mfg.  Co.  Co.  v.  Dunn  (1894)  138  Ind.  18,  36  N. 
(1906)  116  La.  1070,  41  So.  318;  Kir-  E.  702,  37  N.  E.  546;  Baltimore  Eletia- 
stead  V.  Bryant  (1904)  98  Me.  523,  57  tor  Co.  v.  Neal  (1886)  65  Md.  438,  5 
Atl.  788;  Murphy  v.  Greeley  (1888)  Atl.  338;  Summerhays  v.  Kansas  P.  R. 
146  Mass.  196,  15  N.  E.  654;  Davidson  Co.  (1875)  2  Colo.  484;  Davis  v.  De- 
V.  Davidson  (1891)  46  Minn.  117,  48  troit  &  M.  R.  Co.  (1870)  20  Mich.  105, 
N.  W.   560;   Goransson  v.  Riter-Conley  i   Am.   Rep.   364. 

Mfg.  Co.   (1905)   186  Mo.  300,  85  S.  W.  On  the  other  hand,  where  the  negli- 

338;  Trigg  V.  Ozark  Land  d  Lumber  Co.  gent   employee    was    one    of    those    for 

(]905)    187    Mo.    227,    86    S.    W.   222;  whost    acts  the  master  was  responsible 

Purcell  v.  ferment  Shoe  Co.  (1905)   187  the  plaintiff  merely  has  the  burden  of 

Mo.    276,    86    S.   W.    121;    Scheurer  v.  proving  that  the  negligence  in  question 

Banner  Rubber  Co.  (1910)  227  Mo.  347,  was  the  proximate  cause  of  the  injury. 

28  L.R.A.(N.S.)    1207,  126  S.  W.  1037,  Union  P.  R.   Co.  v.   Callaghan    (1893) 

21  Ann.  Cas.  1110 ;  Moriarty  v.  Sohwarz-  6  C.  C.  A.  205,  12  U.  S.  App.  541,  56 

child   &   S.   Co.    (1908)    132   Mo.   App.  Fed.  988. 

650,  112  S.  W.  1034;  Anderson  v.  Wes-  An  instruction  is  erroneous  which  is 

tern  Coal  &  Min.   Co.    (1909)    138  Mo.  to  the  effect  that,  whatever  may  have 

App.    76,    119    S.    W.   986;    Johnson   v.  been  the  cause  of  the  accident,  whether 

Model  Steam   Laundry   Co.    (1910)    88  as   alleged   in   the   complaint,    or    from 

Neb.   12,   128   N.   W.   653;   Kennedy  v.  any  other  cause,  however  remote,  if  the 

Netherlands  American  Steam  Nav.   Co.  defendant  was   "probably^'  negligent  in 

(1909)    76  N.  J.  L.   618,   72  Atl.  382;  it,  then  the  jury,  without  any  further 

Buckley  v.  Gutta  Percha  &  Rubber  Mfg.  proof,  may  find  against  the  defendant. 

Co.    (1889)    113   N.   Y.   540,   21   N.   E.  Minty   v.    Union   P.    R.    Co.    (1889)    2 

717,    reversing    (1886)     41    Hun,    450;  Idalio,  471,  4  L.R.A.  409,  21  Pac.  660. 

Smith  V.  New  York,  C.  &  H.  R.  R.  Co.  It   has    also   been   held   erroneous   to 

(1890)    118  N.  Y.  645,  23  N.  E.   990;  charge  the  jury  to  find  for  the  plaintiff, 

Carney  v.  Minnesota  Dock  Co.    (1908)  if    they   believed   that    he    was    injured 

191  N.  Y.   301,   84  N.  E.   62;    Carr  v.  by  the  defects  in  a  sawdust  pipe  which 

North  River  Constr.  Co.  ( 1888 )  48  Hun,  he  was  ordered  to  clean  out,  as  such  an 

266;   Moscarello  v.   Baines    (1909)    130  instruction  would  permit  them  to  render 

App.   Div.   135,   114  N.   Y.   Supp.   519;  a  verdict  in  his  favor,  even  if  the  defects 

Hendrix    v.     Cooleemee     Cotton     Mills  were  not  in  any  way  the  cause  of  hi."* 

(1905)    138   N.   0.   169,   50  S.   E.   561;  injury.     WasUngton   Mfg.   &   Min.   Co. 

Petroleum  Iron  Works  Co.  v.  Wantland  v.  Barnett   (1897)    19  Ky.  L.  Rep.  958, 

(1911)  28  Okla.  481,  114  Pac.  717;  42  S.  W.  1120.  But  this  objection  to 
Manning  v.  Portland  Steel  Ship  Build-  the  instruction  seems  to  be  hypercriti- 
ing  Co.   (1908)  52  Or.  101,  96  Pac.  545;  cal. 

O'Boyle    v.    Lehigh    Valley    Coal    Co.  The  failure  to  promulgate  a  particu- 

(1894)  161  Pa.  275,  28  Atl.  1088;  Price  lar   rule   is   not  a  ground  of   recovery, 

V.    Lehigh    Valley   R.    Co.    (1902)    202  where   the    observance    of    such    a    rule 

Pa.    176,    51    Atl.    756;    Desrosiers    v.  would  not  have  prevented  the  accident. 
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mony  to  show  that  the  injury  is  more  naturally  to  be  attributed  to  the 
negligence  of  the  defendant  than  to  any  other  cause.*    There  is  no  case 


Johanson  v.  Webster  Mfg.  Co.  (1909) 
]39  Wis.  181,  120  N.  W.  832. 

«  Griffin  v.  Boston  &  A.  R.  Go.  ( 1889 ) 
148  Mass.  143,  1  L.R.A.  698,  12  Am. 
St.  Eep.  526,  19  N.  E.  166;  McHenry 
Coal  Co.  V.  Render  (1907)  31  Ky.  L. 
Rep.  1274,  104  S.  W.  996;  Bonin  v. 
Ballard  (1907)  196  Mass.  524,  82  N. 
E.  702;  Coin  v.  John  H.  Talge  Lounge 
Go.  (1909)  222  Mo.  488,  25  L.E.A. 
(N.S.)  1179,  121  S.  W.  1,  17  Ann.  Caa. 
888;  Shore  v.  American  Bridge  Co. 
(1905)  111  Mo.  App.  278,  86  S.  W. 
905;  Wilkerson  v.  St.  Louis  &  S.  F.  B. 
Go.  (1910)  140  Mo.  App.  306,  124  S. 
W.  543;  Lane  v.  JVeio  York  Contracting 
Co.  (]908)  125  App.  Div.  808,  110  N. 
Y.  Supp.  91 ;  Keenan  v.  McAdams  £  G. 
Elevator  Co.  (1908)  129  App.  Div.  117, 
113  N.  Y.  Supp.  343;  Fitzgerald  v. 
Southern  R.  Go.  (1906)  141  N.  C.  530, 
6  L.R.A.(N.S.)  337,  54  S.  E.  391; 
Meehan  v.  Great  Northern  R.  Go.  (1904) 
]3  N.  D.  432,  101  N.  W.  183;  Mohn  v. 
Pennsylvania  Steel  Co.  (1908)  222  Pa. 
217,  71  Atl.  16;  Whitehouse  v.  Bryant 
Lumber  &  Shingle  Mill  Go.  (1908)  50 
Wash.  563,  97  Pac.  751;  Stock  v.  Kern 
(1910)  142  Wis.  219,  325  N.  W.  447; 
Jamieson  v.  Harris  (1905)  35  Can.  S. 
C.  625. 

"If  the  existing  state  of  aflFairs,  how- 
ever dangerous,  might,  according  to  the 
ordinary  experience  of  mankind,  have 
been  due  to  other  causes  than  negli- 
gence for  which  the  defendant  was  re- 
sponsible, then  it  was  for  the  plaintiff 
to  exclude  the  operation  of  those  causes 
by  the  greater  weight  of  evidence." 
Brooks  V.  Kingsley  Iron  &  Mach.  Go. 
(1909)   202  Mass.  228,  88  N.  E.  771. 

(a)  Evidence  in-sufficient  to  warrant 
verdict  in  plaintiff's  favor. — In  an  ac- 
tion where  plaintiff's  contention  was 
that  the  fire  was  caused  by  the  negli- 
gent maintenance  by  the  master  of  a 
vat  containing  inflammable  material  in 
.proximity  to  a  trip-hammer,  and  that 
the  material  was  ignited  by  sparks  from 
the  hammer,  it  was  held  that  a  verdict 
in  plaintiff's  favor  could  not  be  sup- 
ported by  evidence  that  the  sparks  from 
the  trip-hammer  did  not  contain  suffi- 
cient heat  to  cause  any  substance  to 
ignite  at  a  distance  greater  than  20 
feet,  while  the  hammer  was  situated  30 
feet   from   the   vat;    that   the   fire   was 


first  discovered  on  a  rack  beside  the  vat, 
the  rack  being  used  to  drain  articles 
that  had  been  dipped  in  the  vat;  and 
that  the  vat  was  covered  at  that  time, 
but  that  in  endeavoring  to  put  out  tlie 
fire  the  cover  was  knocked  off,  and  fire 
thereupon  appeared  in  the  vat.  Dun- 
lavey  V.  Racine  Malleable  &  Wrought 
Iron  Co.  (1901)  110  Wis.  391,  85  N. 
W.  1025. 

In  an  action  against  an  elevated  rail 
road  company  by  a  conductor  of  a 
work  train  for  injuries  sustained  by 
falling  from  a  narrow,  unguarded  plat- 
form along  the  tracks  into  the  street, 
plaintiff's  evidence  that  "he  walked 
along  the  platform,  and  stepped  on 
something  and  slipped,"  is  insufficient  to 
show  that  defendant  was  negligent  in 
permitting  the  platform  to  become  slip- 
pery, where  there  is  no  evidence  indicat- 
ing what  the  "something"  was,  nor  avIio 
placed  it  there,  nor  any  suggestion  that 
it  had  been  there  so  long  that  the  de- 
fendant had  constructive  notice  of  its 
presence,  while  on  the  other  hand  there 
is  other  evidence  in  the  case  showing 
that  the  platform  was  free  from  ice  and 
snow.  Nugent  v.  Brooklyn  Union  Elev. 
R.  Go.  (1901)  64  App.  Div.  351,  72  N. 
Y.  Supp.  67. 

(b)  Evidence  sufficient  to  warrant 
verdict  in  plaintiff's  favor. — Where  the 
operator  of  a  malt  grinder  in  a  mill 
where  a  fire  broke  out  testified  that  the 
bearings  on  the  machine  were  worn  out, 
so  that  there  was  too  much  play;  that 
the  grooves  in  the  cylinders  were  dull; 
and  that  the  fire  started  from  the  mill, 
followed  a  few  moments  later  by  the  ex- 
plosion, causing  the  injury, — it  is  not 
error  to  refuse  to  charge  that  there  was 
no  evidence  that  the  accident  was  caused 
from  the  position  of  the  rollers,  or 
bearings  in  which  they  were  set,  since 
the  jury  were  entitled  to  consider  all 
the  evidence  bearing  on  the  condition 
of  the  machine.  Wiedoman  v.  Everard 
(1900)  56  App.  Div.  358,  67  N.  Y.  Supp. 
738. 

Where  a  tiler  at  work  on  a  building 
was  struck  by  a  hot  rivet  which  fell 
from  one  of  the  upper  stories  by  reason 
of  failure  of  one  of  the  riveters  to  catch 
the  same  as  it  was  thrown  to  him.  and 
such  riveter  testified  that  he  watched 
the  rivet  as  it  fell,  and  saw  it  hit  plain- 
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for  submission  to  a  jury,  if  there  is  an  entire  absence  of  evidence 
which  would  explain  the  manner  in  which  the  accident  occurred,*  or  if 


tiff,  the  jury  is  justified  in  finding  that 
defendant  was  negligent  in  not  provid- 
ing a  proper  place  for  plaintiff  to  work, 
since,  if  there  had  been  any  obstruction 
to  protect  plaintiff  from  falling  objects, 
the  riveter  would  not  have  been  able  to 
follow  the  course  of  the  falling  rivet 
from  the  time  he  lost  it  until  it  struck 
plaintiff.  Pioneer  Fireproof  Constr.  Co. 
V.  Hoicell  (1900)  90  111.  App.  122,  af- 
firmed in  (1901)  189  111.  123,  59  N. 
E.  535. 

The  testimony  of  two  witnesses  that 
a  pin  which  held  the  boom  of  a  derrick 
in  position  was  much  worn,  and  had 
been  defective  for  some  time,  and  that 
the  vibration  from  the  machinery  would 
cause  it  to  drop  from  its  place,  and 
that,  after  plaintiff's  fall,  it  was  found 
out  of  its  position, — is  sufficient  to  sus- 
tain a  verdict  in  favor  of  a  servant  in- 
jured by  the  fall  of  the  boom.  Union 
Bridge  Co.  v.  Teehan  (1901)  190  111. 
374,  60  N.  E.  533,  affirming  (1900)  92 
111.  App.  259. 

The  case  is  for  the  jury  where  some 
of  the  evidence  would  warrant  the  con- 
clusion that  defects  in  a  track  were  the 
cause  of  a  derailment,  although  there  is 
other  evidence  inconsistent  with  such  a 
conclusion.  International  &  Q.  N.  R. 
Co.  V.  Johnson  (1900)  23  Tex.  Civ.  App. 
160,  55  S.  W.  772. 

Where  a  hammer  furnished  plaintiff 
to  bend  wire  had  chipped  before,  and 
the  wire  and  utensil  on  which  plaintiff 
was  working  were  soft  and  not  liable 
to  chip,  the  fact  that  the  chip  which 
Bew  into  the  plaintiff's  eye  was  so  in- 
finitesimal that  the  nature  of  the  metal 
could  not  be  recognized  does  not  involve 
the  consequences  that  the  plaintiff 
should  be  nonsuited  on  the  ground  that 
there  was  no  evidence  that  it  was  a, 
chip  from  the  hammer  that  injured  him. 
Duerst  v.  Si.  Louis  Stamping  Go.  (1901) 
163  Mo.  607,  63  S.  W.  827.  In  the  same 
case  it  was  held  that,  where  plaintiff 
and  a  fellow  employee  testified  that  a 
hammer  chipped  again  and  injured 
plaintiff  when  it  struck  a  wire  on  a 
steel  mandrel  on  which  plaintiff  was 
working,  and  experts  testified  that  a 
hammer  which  had  once  begun  to  chip 
would  continue  to  do  so  unless  beveled, 
the  fact  that  the  experts  also  said  that 
the  hammer  would  not  chip  if  it  struck 


the  wire,  and  if  it  chipped  it  probably 
missed  the  wire  and  struck  the  man- 
drel, did  not  preclude  a  recovery,  but 
presented  a  question  for  the  jury. 

Where  a  brakeman,  killed  while  coup- 
ling cars,  was  found  lying  dead  near 
a  frog,  and  there  were  indications  that 
his  foot  was  struck  by  the  wheel,  and 
run  over  lengthwise,  while  eyelets  of 
a  shoe  were  found  within  3  or  4  inches 
of  the  frog,  and  eyelets  were  missing 
from  decedent's  shoe,  the  evidence  was 
held  to  be  sufficient  to  raise  the  ques- 
tion for  the  jury  whether  decedent's  foot 
was  caught  in  the  frog.  Jones  v.  Flint 
d  P.  M.  R.  Co.  (1901)  127  Mich.  198, 
86  N.  W.  838. 

A  finding  that  defendant  in  an  action 
for  personal  injuries  to  an  employee 
was  guilty  of  negligence  causing  the  in- 
jury is  sustained  by  evidence  that  plain- 
tiff was  directed  to  remove  some  lime 
from  under  a  mill,  and  that  while  mak- 
ing the  removal  the  engine  and  ma- 
chinery were  started,  and  that  a  shaft 
constituting  a  part  of  the  machinery 
was  in  process  of  repair;  and  that  plain- 
tiff was  struck  and  rendered  uncon- 
scious, and  when  found,  the  shaft  and 
pulleys  were  found  so  near  him  as  to 
show  that  they  probably  had  fallen  upon 
him.    Norfolk  Beet-Sugar  Co.  v.  Burnett 

(1898)  55  Neb.  360,  75  N.  W.  839. 
When    it    is    proved   that    an    injury 

occurred  from  the  failure  of  one  or  the 
other  of  two  appliances,  and  one  of 
them  is  known  to  be  defective,  ground 
is  offered  for  the  jury  to  draw  a  reason- 
able inference  that  it  was  probably  the 
defective  appliance,  and  not  the  other, 
that  failed  and  caused  the  injury.  Keys 
V.  Winnshoro  Granite  Go.  (1905)  72 
S.  C.  97,  51  S.  E.  549. 

3  Philadelphia  &  R.  R.  Go.  v.  Schertle 
(1881)    97   Pa.   450;    White  v.   Eidlits 

(1899)  38  App.  Div.  149,  56  N.  Y.  Supp. 
629;  Texas  &  N.  0.  R.  Co.  v.  Crowder 
( 1885 )  63  Tex.  502 ;  Broum  v.  Waterous 
Engine  Works  Co.  (1904)  8  Ont.  L. 
Rep.  37. 

In  Philadelphia  d  R.  R.  Co.  v.  Hughes 
(1888)  119  Pa.  301,  13  Atl.  286,  the 
court  held  that  the  servant  could  not 
recover  for  injury  from  the  breaking 
or  falling  out  of  a  brake  pin.  It  was 
conceded  that  the  brake  was  in  proper 
condition  a  few  miles  above  the  place 
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the  evidence  is  as  consistent  with  the  absence  of  negligence  for  which 
the  defendant  is  responsible  as  with  the  existence  of  such  negligence.* 
Still  less  can  the  action  be  maintained,  where  the  only  reasonable  con- 
clusion is  that  the  injury  was  due  to  one  of  two  causes,  for  neither  of 
which  the  master  was  responsible.' 


of  accident,  while  the  next  place  of  in- 
spection was  a  short  distance  below. 
The  proof  did  not  show  whether  the 
pin  broke,  fell  out,  or  was  removed. 
The  court  said:  "It  devolved  upon  the 
plaintiff  to  show  negligence  of  the  com- 
pany, and  that  that  negligence  was  the 
proximate  cause  of  the  injury.  In  this 
he  has  failed,  and  in  the  absence  of 
proof  on  that  point  we  cannot  ascribe 
the  accident  to  that  cause." 

An  employer  is  not  liable  to  an  em- 
ployee for  injuries  sustained  by  the  lat- 
ter in  encountering  an  obstruction  while 
necessarily  passing  through  an  unlight- 
ed  passageway  on  leaving  his  work, 
where  the  employer  supplied  a  sufficient 
number  of  electric  lamps  for  lighting 
the  passageway,  some  of  which  were  not 
to  be  extinguished  until  after  the  em- 
ployees had  left  the  building,  and  one 
to  be  kept  burning  day  and  night,  in 
the  absence  of  any  showing  as  to  the 
cause  of  the  extinguishment  of  the  lights 
at  the  time  of  the  accident.  Dorney  v. 
O'Neill  (1898)  34  App.  Div.  497,  54 
N.  Y.  Supp.  235. 

A  laborer  on  a  working  train  of  a 
railroad  company  cannot  recover  for  an 
injury  caused  by  the  derailment  of  one 
of  its  cars  by  a  small  stick  of  wood  ly- 
ing on  the  track,  without  showing  that 
it  was  there  through  the  direct  and  im- 
mediate fault  of  the  company's  employ- 
ees. Smith  V.  Louisiana  &  N.  W.  E. 
Co.  (1897)  49  La.  Ann.  132 j,  22  So. 
359. 

No  recovery  can  be  had  for  the  death 
of  an  employee  by  an  explosion  in  a 
cartridge  factory,  where  the  evidence  of 
the  only  surviving  workman  warrants 
a  fair  presumption  that  the  explosion 
was  caused  by  the  negligence  of  the 
deceased,  and  fails  to  show  what  caused 
the  explosion  if  it  was  not  such  negli- 
gence. Dominion  Cartridge  Co.  v. 
Cairns   (1898)    28  Can.  S.  C.  361. 

4  Griffi7i  v.  Boston  d  A.  R.  Co.  (1889) 
148  Mass.  143.  1  L.R.A.  698,  T2  Am. 
St  Rep.  526,  19  N.  E.  166;  Tibbitts  v. 
Mason  City  d  Ft.  D.  R.  Co.  (1908)  138 
Iowa    178,  115  N.  W.  1021;   Watson  v. 


Louisville  d  N.  R.  Co.  (1908)  —  Ky. 
— ,  114  S.  W.  292;  Ryan  v.  Fall  River 
Iron  Works  Co.  (1908)  200  Mass.  188, 
86  N.  E.  310;  Thornberry  v.  Old  Judge 
Min.  Co.  (1907)  126  Mo.  App.  660,  ]05 
S.  W.  659;  McGoioan  v.  Nelson  (1907) 
36  Mont.  67,  92  Pac.  40;  Vernon  Cot- 
ton Oil  Co.  V.  Catron  (1911)  —  Tex. 
Civ.  App.  — ,  137  S.  W.  404;  Norfolk 
d  W.  R.  Co.  V.  Cromer  (1901)  99  Va. 
763,  40  S.  E.  54. 

A  servant  cannot  recover  on  evidence 
which  may  justify  the  inference  of 
fault  on  the  master's  part,  but  which 
would  also  warrant  the  conclusion  that 
the  injury  was  caused  by  the  negligence 
of  a  coservant.  Essex  County  Eleotrio 
Co.  V.  Kelly  (1894)  57  N.  J.  L.  100,  29 
Atl.  428;  Duffy  v.  Upton  (1873)  113 
Mass.  544;  Blanchette  v.  Border  City 
Mfg.  Co.  (1886)  143  Mass.  21,  8  N.  E. 
430;  Musbaoh  v.  Wisconsin  Chair  Co. 
(1900)    108  Wis.  57,  84  N.  W.'  36. 

Nor  can  there  be  a  recovery  on  evi- 
dence equally  as  consistent  with  the  the- 
ory that  the  injury  was  caused  by  the 
unskilfulneas  of  the  plaintiff,  as  by  the 
incompetency  of  the  fellow  servant 
which  occasioned  it.  Gore  v.  Ohio  River 
R.  Co.  (1893)  38  W.  Va.  456,  18  S. 
E.  596. 

Negligence  in  respect  to  the  employ- 
ment of  a  sufficient  number  of  men  to 
operate  a  locomotive  properly  on  its 
way  to  the  roundhouse  cannot  be  in- 
ferred from  the  mere  fact  that  only  one 
man,  the  hostler,  was  on  it  at  the  time 
when  it  ran  over  the  plaintiff.  So  far 
as  it  goes,  such  evidence  is  equally  con- 
sistent with  the  theory  that  the  absence 
of  the  hostler's  helper  was  due  to  the 
negligence  of  the  hostler  himself  or  the 
helper.  Reiohel  v.  New  York  G.  d  H. 
R.  R.  Go.  (1892)  130  N.  Y.  682,  29  N. 
E.  763. 

8  A  railroad  company  is  not  liable  to 
a  sectioji  hand  injured  while  engaged 
in  ballasting  the  track,  by  a  stone,  pre- 
sumably thrown  up  by  himself,  flying 
out  at  right  angles  with  the  track  upon 
the  passage  of  a  train,  since  the  injury 
is  due  either  to  his  own  negligence  in 
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But  while  the  plaintiff  is  bound  to  'introduce  evidence  from  which 
the  jury  may  properly  infer  that  the  accident  was  caused  by  the  de- 
fendant's negligence,  he  is  not  required  to  point  out  the  particular  act 
or  omission  which  caused  the  accident.® 

A  verdict  for  the  plaintiff  will  be  set  aside,  if,  in  view  of  the  facts 
established  by  the  evidence,  it  was  a  physical  impossibility  that  the  ac- 
cident should  have  happened  in  the  maimer  alleged.' 

The  necessary  proximity  of  cause  may,  like  the  fact  of  the  existence 


not  removing  the  stone,  or  to  an  un- 
accountable accident  or  occult  risk,  not 
due  to  the  fault  of  the  master,  but  in- 
cident to  the  service,  which  he  assumed 
in  entering  upon  such  employment. 
Hteffen  v.  Chicago  &  .V.  H'.  R.  Go. 
(1879)   46  Wis.  259,  50  N.  W.  348. 

9  M coney  v.  Connecticut  River  Lum- 
ber Go.  (1891)  154  Mass.  407,  28  N.  E. 
,352,  holding,  in  a  case  where  a  machine 
"ran  away,"  that  the  trial  court  had 
rightly  refused  instructions  to  the  effect 
that  plaintiff  could  not  recover  (1)  if 
the  evidence  failed  to  furnish  satis- 
factory grounds  for  an  inference,  or  for 
anything  better  than  a  mere  conjecture, 
as  to  the  cause  of  the  starting  of  the 
car,  or  (2)  if  it  did  not  appear  from 
the  evidence  what  was  the  real  cause 
of  the  starting  of  the  machine.  To  the 
same  effect,  Ericlcson  v.  American  Steel 
&  Wire  Co.  (1906)  193  Mass.  119,  78 
N.  E.  761 ;  Brunger  v.  Pioneer  Boll 
Paper  Go.  (1907)  6  Cal.  App.  691,  92 
Pac.  1043;  Uational  Enameling  cC- 
Stamping  Go.  v.  Kinder  (1906)  126  111. 
App.  642;  Smythe  v.  Parish  (1908)  140 
111.  App.  405,  affirmed  in  (1908)  237 
111.  419,  86  N.  E.  754;  Virginia  Iron, 
Coal  &  Coke  Co.  v.  Tomlinson  (1905) 
104  Va.  249,  51  S.  E.  362. 

Plaintiff  in  an  action  for  personal 
injuries  caused  by  the  falling  of  a  large 
piece  of  coal  from  the  tub  in  which  it 
was  being  hoisted  from  the  hold  of  a 
steamer  where  plaintiff  was  employed 
need  not  prove  to  what  special  act  of 
negligence,  error,  or  inattention  on  the 
part  of  defendant  the  accident  was  duo, 
if  the  latter  has  failed  to  show  that  the 
injury  was  due  to  inevitable  accident. 
Joint  V.  Webster  (1898)  Rap.  Jud. 
Quebec,  15  C.  S.  220,  where  the  court 
relied  upon  the  testimony  of  witnesses 
that  the  fall  of  such  fragments,  though 
a  common  incident,  was   the   result  of 


some  defect  in  the  hoisting  apparatus, 
or  some  neglect  or  momentary  inat- 
tention on  the  part  of  the  workmen, 
for  whose  negligence  the  master  was, 
under   the   law   of   Quebec,    responsible. 

Failure  to  establish  the  statutory 
duty  to  sound  a  warning  when  a  rail- 
road train  approached  a,  highway  cross- 
ing, as  set  out  in  a  complaint  to  re- 
cover for  the  negligent  killing  of  a  per- 
son at  the  crossing,  will  not  defeat  the 
action  if  the  complaint  also  charges 
failure  to  equip  tjie  engine  with  a  proper 
whistle,  as  required  by  the  common  law. 
Lepard  v.  Michigan  G.  R.  Co.  (1911) 
166  Mich.  373,  —  L.R.A.(N.S.)  — ,  130 
N.  W.  668. 

A  servant  injured  by  the  unsafe  con- 
dition of  a  machine  is  not,  in  order  to 
hold  the  master  liable  for  the  injury, 
bound  to  point  out  the  particular  defect 
which  rendered  the  machine  unsafe. 
TucTcett  V.  American  Steam  &  Hand 
Laundry  (1906)  30  Utah,  273,  4  L.R.A. 
(N.S.)  990,  116  Am.  St.  Rep.  832,  84 
Pac.   500. 

"While  the  plaintiff  must  introduce 
evidence  from  which  the  jury  may 
properly  infer  that  the  accident  was 
caused  by  the  defendant's  negligence,  lie 
is  not  required  to  point  out  the  par- 
ticular act  or  omission  which  caused  the 
accident."  Virginia  Iron,  Goal  c€  Coke 
Co.  V.  Tomlinson  (1905)  104  Va.  249, 
51   S.  E.  362. 

7  Rule  applied  in  an  action  for  in- 
juries caused  by  a  slat  saw  at  which 
defendant  worked,  where  the  theory  was 
that  plaintiff's  hand  passed  beneath  the 
overhanging  steel  guard,  and  came  in 
contact  with  the  saw,  and  it  was  ap- 
parent that  the  space  was  not  sufficient- 
ly large  to  allow  plaintiff's  hand  to  pass 
in  that  manner.  Beyersdorf  v.  Grearn 
City  Sash  &  Boor  Co.  (1901)  109  Wis. 
456,  84  N.  W.  860. 
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of  the  negligence  alleged,  be  established  by  evidence  of  a  merely  cir- 
cumstantial nature.' 

1604.  [837]  No  action  maintainable  where  cause  of  accident  is 
merely  conjectural. — The  doctrine  stated  in  the  last  section  involves 
the  corollary  that  a  servant  cannot  recover  v^here  it  is  merely  a  matter 
of  conjecture,  surmise,  speculation,  or  supposition,  whether  the  injury 
was  or  was  not  due  to  the  negligence  of  the  master  or  of  an  employee 
for  whose  acts  and  omissions  he  is  responsible.^ 


8  Hughes  v.  Louisville  c£  N.  R.  Co. 
<1898)  104  Ky.  774,  48  S.  W.  671 
(brakeman,  alleged  to  have  come  into 
contact  with  a  bridge  girder,  had  been 
seen  descending  the  steps  just  before  the 
accident);  Ft.  Worth  &  R.  G.  R.  Co. 
V.  Kime  (1899)  —  Tex.  — ,  54  S.  W. 
240  (low  overhead  bridge)  ;  Petroleum 
Iron  Works  Co.  v.  Wantland  (1911) 
28  Okla.  481,  114  Pac.  717  (defective 
scaffold ) . 

The  case  is  properly  submitted  to 
the  jury  where,  although  no  one  saw  the 
accident,  it  was  apparent  that  deceased 
met  his  death  by  being  in  some  manner 
caught  by  the  coupler  which  he  was  oil- 
ing, or  by  the  shaft,  and  there  was  evi- 
dence that  the  coupler  was  rendered  un- 
safe by  pins  and  bolts  which  projected 
from  the  coupling  1  to  1  inch.  Sioift 
&  Go.  V.  Zerwick  (1899)  88  111.  App. 
558. 

In  an  action  for  damages,  under  Starr 
&  C.  Anno.  Stat.  2d  ed.  chap.  93,  §  14, 
providing  for  a  recovery  for  the  death  of 
a  person  killed  in  a  mine,  by  reason  of 
the  failure  to  inspect  the  mine  before 
beginning  work  in  the  morning,  plain- 
tiff's intestate  was  a  driver,  who,  it  was 
contended,  had  been  killed  by  a  collision 
between  his  cars,  which  he  was  driving 
in  on  the  main  line  from  a  switch,  and 
loaded  cars  standing  on  the  main  track. 
No  one  saw  the  accident.  The  driver's 
seat  was  on  the  front  end  of  intestate's 
car,  and  was  uninjured.  When  found, 
his  body  was  lying  between  the  rail  and 
a  rib  of  coal  four  feet  distant,  and  in 
front  of  his  trip.  Witnesses  testified 
that  after  the  accident  there  was  not 
space  enough  between  the  cars  for  a  man 
to  get  through.  Intestate  might  have 
been  killed  while  on  the  seat,  and  the 
seat  left  uninjured,  or  he  might  have 
been  between  his  cars  and  the  cars  on 
the  main  track,  and  been  crushed  on  ac- 
count of  the  latter  being  too  close  to 
the  switch.     A  verdict  for  the  plaintiff 


was  held  to  have  been  properly  rendered 
on  this  evidence.  Jupiter  Goal-Min.  Co. 
V.  Mercer  (1899)   84  111.  App.  96. 

Where  the  evidence  is  that  the  engine 
used  on  a  train  at  the  time  of  an  explo- 
sion of  powder  in  the  caboose  was  a 
wood  burner,  and  omitted  a  large  vol- 
ume of  sparks  whenever  operated, — so 
much  so  that  on  former  occasions  per- 
sons riding  several  car  lengths  behind 
it  had  holes  burned  in  their  clothes 
thereby;  that  on  the  day  of  the  accident 
sparks  were  flying  past  the  caboose, 
which  had  its  side  doors  open;  and  that 
there  was  no  other  source  from  which 
the  fire  could  have  originated, — a  find- 
ing that  the  explosion  was  caused  by  a 
spark  from  the  engine  is  warranted.  Al- 
lend  V.  Spokane  Falls  d  N.  R.  Co. 
(1899)  21  Wash.  324,  58  Pac.  244. 

Although  negligence  must  be  shown  in 
some  manner,  it  may  be  by  circumstan- 
tial evidence.  Malony  v.  Winston  Bros. 
Co.  (1910)  18  Idaho,  740,  757,  — 
L.R.A.(N.S.)  — ,  111  Pac.  1080. 

1  St.  Lawrence  8.  B.  Co.  v.  Campbell 
(1885)  Montreal  L.  Rep.  1  Q.  B.  290; 
Montreal  Rolling  Mills  Co.  v.  Corcoran 
(1896)  26  Can.  S.  C.  595;  Canada  Paint 
Co.  V.  Trainor  (1898)  28  Can.  S.  C.  352; 
Stainer  v.  Hall  (1899)  6  B.  C.  579; 
Jarvis  v.  May  (1876)  26  U.  C.  C.  P.  523 
(cleats  of  ladder  came  loose)  ;  Macfar- 
lane  v.  Thompson  (1884)  12  Sc.  Sess. 
Cas.  4th  series,  232  (iron  casing  which 
was  resting  on  the  top  of  a  boiler 
slipped  along  it,  and  struck  a  servant 
who  was  standing  on  a  scaffold  beside 
it)  ;  Smith  v.  Royal  Canadian  Yacht 
Club  (1911)  19  Ont.  Week.  Rep.  1001, 
3  Ont.  Week.  News  19;  Beilly  v.  Gamp- 
bell  (1894)  8  C.  C.  A.  438,  20  U.  S. 
App.  334,  59  Fed.  990;  The  Columbia 
(1901)  106  Fed.  745  (ash  bucket  on 
steamer  fell)  ;  Wabash  Screen  Door  Co. 
V.  Black  (1903)  61  C.  C.  A.  639,  126 
Fed.  721;  Missouri,  K.  &  T.  R.  Co.  v. 
Foreman   (1909)    98  C.  C.  A.  281,   174 
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Fed.    377;    Oreat    -Northern    R.    Co.    v.     (1905)     186   Mo.    300,    85    S.   W.    338; 
Johnson    (1910)    99   C.  C.  A.   618,   176    Bailey  v.  Stix,  B.  &  F.  Dry  Goods  Go. 
Fed.    328;    Midland    Valley   R.    Go.    v.     (1910)    149  Mo.  App.   656,    129   S.   W. 
Fulgham    (1910)    —   L.R.A.(N.S.)    — ,    739;   Dobbins  v.  Brotvn   (1890)    119  N. 
104  C.  C.  A.  151,  181  Fed.  91,  reversing    V.  188,  23  N.  E.  537  (plaintiff's  decedent 
(1909)    167   Fed.   660;    Greola  Lumber   thrown   from   bucket  in  which   he   was 
Co.   V.   Mills    (1906)    149   Ala.   474,   42    descending  a  shaft,  cable  found  broken 
So.   1019;   Donovan  v.   Connecticut   Co.    after  accident,  but  no  explanation  given. 
(1911)     84    Conn.    531,    80    Atl.    779;    of  the  manner  in  which  it  was  broken)  ; 
Schneider     v.     American     Bridge     Go.    Niles  v.  New  York  C.  &  H.  R.  R.  Co. 
(1908)    31  App.  D.  C.  420;   Adams  v.     (1897)   14  App.  Div.  58,  43  N.  Y.  Supp. 
Bunker  Hill  &  S.  Min.  Co.    (1907)    12    751;   Kelly  v.   Erie   R.   Co.    (1900)    53 
Idaho,    637,    11    L.R.A.(N.S.)     844,    89    App.   Div.  465,   65   N.   Y.   Supp.   1046; 
Pac.  624;  Xewell  v.  Rahn  (1896)  64  111.    McGonnell  v.  New  York  G.  &  H.  K.  R. 
App.  249;  O'Connor  v.  Illinois  C.  R.  Co.    Co.   (1901)    63  App.  Div.  545,  71  N.  Y. 
(1891)    83   Iowa,   105,   48  N.   W.   1002    Supp.  616   (lump  of  coal  fell  on  brake- 
( derailment)  ;  Donald  v.  Chicago,  B.  &    man  from  a  passing  locomotive  tender)  ; 
Q.    R.    Co.    (1895)     93    Iowa,    284,    33    Webb  v.  Eaynes    (1902)    75  App.  Div. 
L.R.A.  492,  61  N.  W.  971;  Ashcraft  v.    620,  78  N.  Y.  Supp.  95;  Wilson  v.  New 
Davenport    Locomotive    Works     (1910)     York  Mills    (1905)    107   App.   Div.   99, 
148  Iowa,  420,  126  N.  W.  1111;  Lang-    94  N.  Y.  Supp.  1090  (servant  caught  in 
horn  v.  Nelson   (1907)    30  Ky.  L.  Eep.    pulley     wheel)  ;      Lester     v.     Grabtree 
482,  99  S.  W.  223;  Black  v.  Southern  R.    (1908)    125  App.  Div.  617,   110  N.  Y. 
Go.   (1908)   32  Ky.  L.  Rep.  1345,  108  S.    Supp.  55,  aflBrmed  in   (1910)    198  N.  Y. 
W.  856 ;  Henry  v.  Brackenridge  Lumber    571,    92   N.   E.    1089 ;    Mulleny   v.   Mc- 
Co.   (1896)  48  La.  Ann.  950,  20  So.  221    Donald   (1909)    130  App.  Div.  570,  115 
(no  explanation  how  plaintiff's  decedent    N.  Y.  Supp.  30;  Knickerbocker  v.  Gen- 
became  entangled  in  a  belt;  verdict  for    eral    Railway    Signal    Go.    (1909)     133 
defendant  sustained)  ;   Corcoran  v.  Bos-    App.    Div.    787,    118   N.    Y.    Supp.    82; 
ton  &  A.  R.  Co.    (1882)   133  Mass.  507    Brodsky  v.  Kronenberg  (1911)  145  App. 
(brakeman    killed    by    falling    from    a    Div.  594,  130  N.  Y.  Supp.  251;  Pullman. 
train);    Felt   v.    Boston   &   M.   R.    Go.    Co.  v.   Washington    (1907)    30  Ohio  C. 
(1894)    161  Mass.    311,   37   N.   E.   375    C.  17;   Melchert  v.  Smith  Brewing  Go. 
(plaintiff's   decedent   stated   before   his     (1891)   140  Pa.  448,  21  Atl.  755;  Sandt 
death  that  he  did  not  know   how  the    v.  North  Wales  Foundry  Go.  (1906)  214 
accident   happened);    Quincy   Min.    Co.    Pa,.  215,  63  Atl.  596;  Seitzinger  v.  Burn- 
V.  Kitts    (1879)    42  Mich.  34,  3  N.  W.    ham   (1909)   223  Pa.  537,  72  Atl.  898; 
240   (rough  plank  bridge  gave  way  for    McNiff  v.  Texas  Midland  R.  Co.   (1901) 
some  reason  not  apparent)  ;   Hewitt  v.    26  Tex.  Civ.  App.  558,  64  S.  W.  1010; 
Flint  &  P.  M.  R.  Co.    ( 1887 )    67  Mich.    F'ritz  v.  Salt  Lake  &  0.  Gas  &  E.  L.  Go. 
61,  34  N.  W.  659   (arguendo,  in  discus-     (1899)  18  Utah,  493,  56  Pac.  90;  Edgar 
sing   instructions);    Redmond  v.  Delta    '^.  Rio  Grande  Western  R.  Go.  (1907)  32 
Lumber  Co.    (1893)    96   Mich.   545,   55    Utah,    330,    11    L.R.A.(N.S.)     738,    125 
N.  W.  1004;  Manning  v.  Chicago  d  W.    Am.  St.  Eep.  867,  90  Pac.  745;  Gardner 
M.  R.  Co.   (1895)   105  Mich.  260,  63  N.    v.  Porter  (1906)   45  Wash.  158,  88  Pac. 
W.  312  (brakeman  alleged  to  have  been    121;  Olmstead  v.  Hastings  Shingle  Mfg. 
killed  by  collision  with  a  tree  projecting    Co.   (1908)   48  Wash.  657,  94  Pac.  474; 
over   the   track,   but   no   one   saw   him    Stock  v.  Kern  (1910)  142  Wis.  219,  125 
struck  or  fall  from  the  car)  ;  Peppett  v.    N.  W.  447;   Waight  v.  Lake  Washing- 
Michigan   C.   R.   Co.    (1899)    119  Mich,    ton  Mill  Co.    (1908)    48  Wash.  402,  93 
640,  78  N.  W.  900  (mere  possibility  that    Fac.  1069;  Sorenson  v.  Menasha  Paper 
derailment  might  have  been  due  to  de-    <^  Pulp  Co.   (1882)   56  Wis.  338,  14  N. 
feet   in  engine   or  rails  not  enough  to    W-  446   (plaintiff's  decedent  found  dead 
justify    submission    of    case   to    jury)  ;    ™    a  hole   under   an   aperture   in  floor 
WhAtcomb    v.    Detroit   Electric    R.    Co.   of  defendant's  mill ;  no  evidence  to  show 
(1901)    125  Mich.  572,  84  N.  W.   1072    how  he  fell  in);    Gibson  v.  Milwaukee 
(trolley  pole  found  to  be  bent  after  car    Light,  Heat  d  Traction  Co.   (1910)   144 
had  run  a  mile  from  the  barn)  ;  Caster-    Wis.  140,  128  N.  W.  877. 
ton  V.  American  Blower  Co.  (1905)   142        "It  is  not  sufficient  for  the  employee 
Mich.  407,  106  N.  E.  61  (elevator  fell)  ;    to   show  that  the   employer   may   have 
Goransson    v.    Riter-Gonley     Mfg.     Co.    been  guilty  of  negligence,  but  the  evi- 
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dence  must  point  to  the  fact  that  he 
was ;  and  where  the  testimony  leaves  the 
matter  uncertain  and  shows  that  any 
one  of  a  half  dozen  things  may  have 
brought  about  the  injury,  for  some  of 
which  the  employer  is  responsible,  and 
for  some  of  which  he  is  not,  it  is  not  for 
the  jury  to  guess  between  these  half  a 
dozen  causes  and  find  that  the  negli- 
gence of  the  employer  was  the  real 
cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that 
conclusion."  Patton  v.  Texas  £  P.  R. 
Go.  (1901)  179  U.  S.  658,  45  L.  ed.  361, 
21  Sup.  Ct.  Kep.  275. 

In  Breen  v.  St.  Louis  Cooperage  Co. 
(1892)  50  Mo.  App.  202,  the  court,  after 
laying  it  down  that  the  jury  cannot, 
from  the  mere  fact  that  some  defect  ex- 
ists in  some  part  of  complicated  machin- 
ery, conjecture  not  only  that  such  de- 
fect was  the  direct  and  immediate  cause 
of  the  accident,  but  also  that  it  was  the 
duty  of  the  defendant  to  foresee  such 
conjectural  result  and  guard  against  it, 
went  on  to  remark  that  the  employer 
fulfils  his  duty  by  guarding  against  the 
probable  result  of  defects,  even  if  such 
are  shown,  and  that  holding  him  respon- 
sible for  conjectural  results  shifts  his 
liability  from  the  ground  of  negligence 
to  that  of  insurance. 

There  can  be  no  recovery  where  there 
are  other  "just  as  probable"  theories, 
none  of  which  impute  liability  to  the  de- 
fendant. Alexander  v.  Pennsylvania 
Water  Co.  (1902)  201  Pa.  252,  50  Atl. 
991. 

Liability  has  been  denied  under  the 
following  circumstances : 

Where  two  explosions  in  a  powder 
factory,  one  of  which  did,  while  the  oth- 
er did  not,  import  negligence  on  the  de- 
fendant's part,  occurred  at  the  time  the 
servant  was  killed,  and  there  is  nothing 
to  show  to  which  of  the  explosions  the 
death  was  due.  Craig  v.  Laflin  <&  R. 
Powder  Co.  (1900)  55  App.  Div.  49,  67 
N.  Y.  Supp.  74. 

Where  a  pot  containing  acids  was 
overturned,  owing  to  the  slipping  of  one 
of  the  hooks  by  which  it  was  supported, 
and  the  only  evidence  as  to  what  caused 
the  accident  was  the  testimony  of  an 
expert,  who  had  never  seen  the  machin- 
ery, and  had  no  knowledge  of  its  con- 
dition, in  answer  to  a  hypothetical  ques- 
tion, that  the  accident  might  have  hap- 
pened from  the  hook  slipping  back 
towards  the  point  after  being  properly 
placed  in  the  lug,  by  reason  of  its  faulty 


construction.  Welle  v.  Celluloid  Co. 
(1900)  52  App.  Div.  522,  65  N.  Y. 
Supp.  370. 

Where  an  employee  opened  the  door 
of  an  elevator  shaft  and  fell  down  the 
shaft  while  the  elevator  was  elsewhere. 
tielson  v.  Swift  d  Co.  (1898)  55  Neb. 
598,  75  N.  W.  1107. 

Where  it  was  not  proved  whether  the 
premature  dumping  of  a  dirt  car,  which 
was  the  immediate  cause  of  the  injury, 
was  due  to  the  unevenness  of  the  track 
on  which  it  ran,  or  to  the  looseness  of 
the  hook,  which  was  loosened  when  it 
was  to  be  dumped.  Mattson  v.  Qualey 
Gonstr.  Co.   (1900)   90  111.  App.  260. 

Where  a  railroad  engineer  was  killed 
by  falling  from  the  running  board,  while 
the  engine  was  in  motion,  and  the  only 
evidence  bearing  upon  the  cause  of  his 
death  was  that  the  movements  of  the 
engine  were  attended  by  some  jarring 
or  lost  motion,  but  it  was  not  shown 
that  this  made  him  lose  his  hold.  South- 
ern P.  Co.  V.  Johnson  (1895)  16  C.  C. 
A.  317,  44  U.  S.  App.  1,  69  Fed.  559. 

Where  the  negligence  charged  was  the 
want  of  a  fence  or  guard  around  the 
machinery  which  caused  the  employee's 
death,  contrary  to  the  provisions  of  a 
statute,  but  there  is  not  evidence  that 
such  negligence  was  the  cause  of  the  ac- 
cident. Canadian  Coloured  Cotton  Mills 
Co.  V.  Kervin  (1899)  29  Can.  S.  C.  478, 
reversing  (1898)  25  Ont.  App.  Eep.  36, 
which  affirms    (1896)    28  Ont.  Eep.  73. 

The  mere  facts  that  decedent  was  seen 
standing  upon  a  car  which  would  not 
admit  of  the  passage  under  an  over- 
hanging bridge  of  a  man  of  average 
height,  shortly  before  the  train  passed 
under  the  bridge,  and  that  immediately 
thereafter  he  was  found  lying  on  the 
top  of  the  car  insensible,  and  in  a  short 
time  died,  do  not  warrant  the  submis- 
sion to  the  jury  of  the  question  whether 
or  not  he  was  killed  by  coming  in  con- 
tact with  the  bridge,  when,  even  assum- 
ing that  the  jury  would  be  justified 
in  finding  that  he  was  of  the  average 
height,  there  is  no  evidence  that  there 
was  any  wound  or  bruise  on  his  person, 
or  that  he  died  from  violence  instead  of 
disease.  Fitzgerald  v.  New  York  0.  & 
H.  R.  R.  Co.  (1897)  154  N.  Y.  263,  48 
N.  E.  514,  reversing  (1895)  88  Hun, 
359,  34  N.  Y.  Supp.  824. 

Where  a  brakeman  was  found  dead 
on  top  of  the  train,  with  a  wound  over 
one  eye,  where  he  was  struck  by  a 
bridge,  and  it  is  proved  that  the  wires 
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of  the  bridge  guard  were  3  inches  lower  cident;  that  it  continued  to  the  time  of 
than  the  bridge,  and  that  they  were  sup-  the  accident,  though  it  was  not  dis- 
posed to  be,  and  where  not  bent  were,  closed  in  the  constant  use  of  the  road; 
8  inches  apart,  testimony  which  merely  and  that  the  defect  caused  the  accident, 
shows  that  some  of  the  wires  were  which  with  equal  probability  could  be 
slightly  bent,  and  that  his  hat  (over  8  attributed  to  any  of  several  causes  for 
inches  wide)  might  possibly  have  passed  which  defendant  was  not  liable.  Savitz 
between  the  wires  further  apart  than  v.  Lehigh  d  N.  E.  R.  Co.  (1901)  199  Pa. 
the  width  of  the  hat,  without  his   re-    218,  48  Atl.  987. 

ceiving  any  warning,  does  not  justify  A  trainman  injured  by  contact  with 
the  inference  that  the  accident  was  the  drawhead  while  he  was  coupling  is 
caused  by  the  negligence  of  the  company  properly  nonsuited,  where  the  only  evi- 
in  maintaining  a  defective  "telltale."  dence  to  sustain  his  allegation  that  the 
For  aught  that  appeared,  the  accident  coupling  appliances  were  defective  is  his 
might  have  happened  after  the  "telltale"  own  testimony  that  the  spring  was  out 
had  given  its  warning.  Deschenes  v.  of  the  drawhead,  and  it  is  not  shown 
Concord  &  M.  R.  Co.  (1897)  69  N.  H.  that  his  injury  resulted  in  any  way 
285,  46  Atl.  467.  from  that  cause.    Hannigan  v.  Lehigh  d 

Where  a  brakeman,  who  had  been  en-  B.  River  R.  Co.  (1898)  157  N.  Y.  244, 
gaged  on  a  car  signaling  his  train  on  a  51  N.  E.  992,  reversing  (1895)  91  Hun, 
side  track,  was  found  dead  on  the  300,  36  N.  Y.  Supp.  293. 
ground  opposite  the  depot  adjoining  the  A  nonsuit  will  be  granted  in  an  action 
track,  the  theory  that  he  was  knocked  by  an  employee  against  a  railroad  com- 
off  the  car  by  contact  with  the  depot  pany  for  injuries  received  at  a  certain 
roof,  which  was  negligently  constructed  station  by  reason  of  a  broken  brake 
too  near  the  track,  is  not  sustained  by  chain,  where  the  only  evidence  as  to 
evidence  to  the  effect  that  deceased,  just  when  it  broke  is  merely  a  suggestion 
after  the  accident,  exclaimed  that  he  that  it  was  broken  before  the  train 
had  been  knocked  off  the  car;  that  a  reached  the  last  station  at  which  it  was 
perpendicular  line  drawn  from  the  edge  inspected.  Dickerson  v.  Central  R.  Co. 
of  the  depot  roof  was  16 J  inches  from  (1899)  189  Pa.  567,  j42  Atl.  299. 
the  car;  that  there  were  no  ladders  on  Where  a  trainman  can  only  show 
that  side  of  the  car;  that  the  depot  roof,  that,  while  he  was  in  the  exercise  of 
or  tlie  gutter  attached  thereto,  gave  no  due  care,  an  accident  happened  to  a  car, 
evidence  of  having  been  struck;  that  the  which  caused  him  the  injury  complained 
wounds  of  the  deceased  were  not  such  as  of,  the  court  will  not  infer  that  the  car 
to  indicate  that  he  had  been  struck  by  was  in  an  unfit  condition  to  be  placed 
the  roof;  that  he  fell  from  the  end  of  upon  the  road,  and  that  the  defect  was 
the  car;  that  he  was  found  at  the  of  such  a  nature  that  it  ought  to  have 
depot's  west  end;  and  that,  in  view  of  been  discovered  by  appellant's  servants, 
the  direction  in  which  the  train  was  Chicago,  B.  &  Q.  R.  Co.  v.  Montgomery 
moving,  he  would  necessarily  have  been  (1884)  15  111.  App.  205. 
struck  by  the  east  end,  while  it  was  In  an  action  against  a  railroad  for 
not  apparent  that  he  had  been  dragged  negligence  in  permitting  snow  and  ice  to 
by  the  train.  Houston  &  T.  C.  R.  Co.  accumulate  between  the  tracks,  there  is 
V.  Loeffler  (1900)  —  Tex.  Civ.  App.  — ,  no  cause  of  action  where  it  is  purely  con- 
59  S.  W.  558.  jectural   whether,    at   the   time    of   the 

A  verdict  is  properly  directed  for  the  accident,  the  servant  was  between  the 
defendant  in  an  action  for  an  injury  tracks,  or  on  them,  and  there  was  no 
alleged  to  have  been  caused  by  a  de-  evidence  that  the  tracks  themselves  were 
fective  switch,  allowing  the  engine  to  be  not  in  good  condition.  Armstrong  v. 
deflected  to  a  siding,  where  there  is  Canada  Atlantic  R.  Co.  (1902)  4  Out. 
merely   testimony   that    two   weeks    or   L.  Rep.  560. 

more  before  the  accident  the  rails  Mere  A  judgment  for  damages  against  a 
not  close  together  when  the  switch  was  railway  company  is  erroneous,  although 
closed,  witness  stating,  as  to  the  extent  plaintiff  testifies  that  he  was  injured 
of  the  separation,  "You  could  see  in  by  a  fall  occasioned  by  a  defective  lad- 
there ;  it  didn't  lay  tight."  If  the  case  der  on  the  side  of  a  car,  and  one  passing 
were  submitted  on  such  testimony  the  near  the  train  testifies  that  he  saw  him 
jury  would  be  left  to  find  that  there  fall  from  the  car,  when  the  car  in- 
was  a  defect  sufficient  to  cause  the  ac-   spector  testifies  that  the  ladder  was  not 
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defective  when  the  train  started,  the 
conductor  and  other  employees  testify 
tliat  it  was  examined  by  them  after  the 
accident  and  found  intact,  and  also  that 
plaintiff  told  them  immediately  after 
the  injury  that  he  was  hurt  by  jumping 
from  the  car.  Jones  v.  Texas  &  P.  R. 
Co.  (1899)  51  La.  Ann.  1247,  26  So.  86. 

A  nonsuit  should  be  granted  where 
the  plaintiff  relies  on  the  theory  that 
the  injury  was  caused  by  deceased  try- 
ing to  mount  an  engine  which  had  a 
defective  step,  and  the  only  fact  proved 
is  that  he  fell  under  the  wheels  of  cars 
which  he  was  coupling.  Philadelphia 
&  R.  R.  Co.  V.  Schertle  (1881)  97  Pa. 
450. 

The  mere  fact  that  one  out  of  fourteen 
cars  in  a  train  is  unprovided  with  a 
footboard  is  not  sufficient  to  warrant 
submitting  to  the  jury  the  question 
whether  the  death  of  a  brakeman  by 
falling  off  the  train  was  caused  by  that 
■deficiency.  Rogers  v.  Louisville  £  N.  R. 
Co.    (1898)    88  Fed.  462. 

Where  nothing  more  is  shown  than 
that  a  brakeman  who  had  gone  between 
two  cars  to  couple  them  was  after- 
wards found  lying  crushed  and  dead  on 
the  track,  a  verdict  against  the  railway 
company  is  not  warranted.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Alsdurf  (1896)  68 
111.  App.  149,  affirming  opinion  in 
former  appeal   (1894)   56  111.  App.  578. 

Evidence  that  plaintiff  was  riding 
on  the  forward  end  of  a  hand  car  with 
his  feet  hanging  down  4  inches  from 
the  ties;  and  that  his  attention  was 
attracted,  and  as  he  was  turning  his 
head  his  foot  was  caught,  throwing 
him  on  the  track, — is  insufficient  to 
support  a  finding  that  he  was  injured 
because  of  the  defective  condition  of 
the  track.  St.  Louis,  A.  &  T.  R.  Co. 
V.  Denny  (1893)  5  Tex.  Civ.  App.  359, 
24  S.  W.  317. 

Liability  for  injuries  to  a  servant 
cannot  be  based  upon  the  mere  fact 
that  a  oar  used  for  carrying  refuse 
had  "dumped"  in  operation,  and  that 
there  was  a  slight  straightening  of  the 
hook  used  in  fastening  the  side  of  the 
car,  where  there  is  no  evidence  that 
such  straightening  had  anything  to  do 
with  the  overturning  of  the  car,  or  that 
it  was  of  such  a  nature  as  to  require 
any  attention  or  repair,  or  such  as  to 
prevent  the  continued  and  safe  service 
of  the  car.  Soderman  v.  Kemp  (1895) 
145  N.  Y.  427,  40  N.  E.  212. 
An  employee  engaged  in  making  an 
M.  &  S.  Vol.  IV.— 307. 


excavation  cannot  recover  for  injuries 
from  the  improper  laying  or  insuffi- 
cient support  of  a  track  upon  which 
dump  cars  were  run,  where  such  track 
was  laid  by  himself  in  connection  with 
fellow  servants.  Cordelia  v.  Dwyer 
(1894)  9  Misc.  399,  29  N.  Y.  Supp. 
1073,  affirmed  in  (1897)  153  N.  Y. 
689,  48  N.  E.   1105. 

The  mere  fact  that  the  trousers  of 
an  employee,  who  fell  on  the  clay  floor 
of  the  basement  of  his  employer's 
store,  were  wet  and  muddy  when  he 
arrived  at  the  hospital,  will  not,  as 
against  the  testimony  of  many  wit- 
nesses, authorize  a  finding  that  the 
employer  had  negligently  allowed  the 
clay  to  become  damp  and  slippery. 
McCarthy  v.  Shoneman  Bros.  (1901) 
198   Pa.   568,  48   Atl.   493. 

In  an  action  for  injuries  caused  by 
a  slat  saw,  at  which  plaintiff  worked, 
where  the  theory  was  that  plaintiff's 
hand  passed  beneath  the  overhanging 
.steel  guard  and  came  in  contact  with 
the  saw,  there  being  evidence  that  con- 
siderable blood  was  found  on  parts  of 
the  machine  below  the  table,  and  only 
scattering  spots  above,  and  hence  that 
the  injury  might  have  come  from  the 
lower  parts  of  the  saw,  and  possibly 
without  defendant's  negligence,  the 
rule  that  the  mere  happening  of  the 
accident  established  defendant's  negli- 
gence is  inapplicable.  Beyersdorf  v. 
Cream  City  Sash  &  Door  Co.  (1901) 
109  Wis.  456,  84  N.  W.  860. 

An  employer  is  not  liable  to  an  em- 
ployee for  injuries  caused  by  a  flying 
stick  from  some  unexplained  source 
getting  between  a  pulley  and  a  belt 
which  another  employee  was  adjust- 
ing thereon,  and  causing  the  belt  to 
fly  off,  catch  a  plowshare  lying  upon 
the  floor,  and  then  in  its  movements 
catch  such  employee  and  draw  him 
around  the  shaft.  Freeherg  v.  St.  Paul 
Plow-Works  (1892)  48  Minn.  99,  50 
N.    W.    1026. 

An  employer  is  not  liable  for  injuries 
to  a  boy  who,  while  engaged  in  clean- 
ing a,  machine  not  in  motion,  as  to  the 
use  of  which  he  had  been  fully  instruct- 
ed, was  injured  by  the  machine  sudden- 
ly starting  from  an  unexplained  cause 
and  catching  his  hand  in  the  steel  teeth 
projecting  from  iron  rollers,  where  the 
machine  was  a  safe  and  proper  one  in 
its  construction,  and  such  as  was  used 
in  other  factories  of  a  like  nature,  and 
was  not  out  of  repair.     Ash  v.  Verleru 
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From  this  rule  it  follows  that  the  action  cannot  be  maintained,  if, 
after  all  the  testimony  has  been  put  in,  it  remains  doubtful  whether 


den  Bros.  (1893)  154  Pa.  246,  26  Atl. 
374. 

The  existence  in  an  expansion  joint 
of  a  steam  pipe  of  a  crack  which  could 
not  be  discovered  by  inspection,  and 
the  leaking  of  water  and  steam  at  such 
joint,  are  not  such  evidence  of  negli- 
gence in  failing  to  discover  the  defect 
as  will  render  the  employer  liable  for 
an  injury  to  an  employee  caused  by 
an  explosion  of  the  joint,  where  such 
leaking  is  no  indication  that  the  joint 
is  unsafe.  Voigt  v.  Michigan  Peninsu- 
lar Car  Co.  (1897)  112  Mich.  504,  70 
N.  W.  1103. 

Where  the  handle  of  a  ladle  for  the 
carriage  of  molten  metal  breaks  while 
it  is  being  used  in  the  same  way  as  it 
has  been  for  fifteen  years  previously, 
the  presumption  is  that  it  was  origi- 
nally of  sufficient  strength;  and  where 
the  source  of  the  weakness  which  caused 
it  to  give  way  is,  upon  the  evidence, 
left  a  mere  matter  of  conjecture,  a 
verdict  should  be  directed  for  defend- 
ant. Beilly  v.  Campiell  (1894)  8  C.  C. 
A.  438,  20  U.  S.  App.  334,  59  Fed.  990. 

The  unskilfulness  and  incompetency 
of  brakemen  will  not  make  a  railroad 
company  liable  for  injuries  caused  by 
the  derailment  and  overturning  of  an 
engine  which  struck  calves  upon  the 
track,  where  it  is  only  conjectured  that 
the  greatest  diligence  and  skill  on  their 
part  might  have  prevented  the  upset- 
ting of  the  engine.  Central  Trust  Co. 
V.    East    Tennessee,    V.    &    G.    B.    Go. 

(1895)  68  Fed.  635. 

The  theory  that  an  injury  which  a 
female  servant  received  while  cleaning 
■a,  machine  was  caused  by  the  want  of  a 
sufficient  number  of  male  employees  in 
her  department  cannot  be  based  on  the 
mere  fact  that,  if  there  had  been  men 
present,  one  of  them  might  have  been 
set  at  the  task.     De   Young  v.  Irving 

(1896)  5  App.  Div.  499,  38  N.  Y.  Supp 
1089. 

From  the  fact  that  a  coupling  pin  in 
ears  which  a  switchman  is  attempting 
to  couple  was  fastened  in  the  drawhead, 
a  jury  may  possibly  draw  the  inference 
that  the  coupling  pin,  link,  drawhead, 
and  other  coupling  apparatus  were  de- 
fective, but  they  cannot,  upon  that  in- 
ference, base  the  further  one  that  the 
officers  of  the  company  knew,  or  by  the 


use  of  ordinary  care  might  have  known, 
of  such  defective  condition.  Missouri, 
K.  &  T.  R.  Go.  v.  Thompson  (1895)  11 
Tex.  Civ.  App.  658,  33  S.  W.  718. 

It  is  not  justifiable  to  infer  that  the 
pin  which  holds  a  brake  rod  in  its  place 
had  dropped  out  before  the  car  left  a 
station  30  or  40  miles  distant,  and 
upon  that  inference  to  base  the  further 
inference  that  the  care  had  not  been 
properly  inspected  at  that  station. 
Bailey  v.  Rome,  W.  &  0.  R.  Co.  (1888) 
49  Hun,  377,  3  N.  Y.  Supp.  585. 

Where  plaintiff's  negligence  may  have 
caused  the  injury,  an  instruction  re- 
quiring the  defendant  to  show  that  his 
negligence  did  not  contribute  to  the 
injury  was  erroneous.  Texas  &  P.  R. 
Co.  V.  Maupin  (1901)  26  Tex.  Civ.  App. 
385,  63  S.  W.  346. 

To  submit  to  the  jury  the  question 
whether  defendant's  negligence  was  the 
natural  and  probable  cause  of  the  ac- 
cident, and,  whether  the  accident,  in 
the  light  of  the  attending  circumstances, 
ought  reasonably  to  have  been  foreseen 
by  a  person  of  ordinary  intelligence, 
care,  and  prudence,  as  likely  to  occur, 
is  erroneous,  where  there  is  no  evidence 
to  support  a  finding  that  defendant's, 
negligence  was  the  proximate  cause  of 
the  injury.  Musbach  v.  Wisconsin 
Chair  Co.  (1900)  108  Wis.  57,  84  N.  W. 
36. 

In  Rutledge  v.  Missouri  P.  R.  Go. 
(1892)  110  Mo.  312,  19  S.  W.  38,  it 
was  held  that  the  trial  court  should 
have  sustained  defendant's  objection  to 
the  introduction  of  any  evidence  on  the 
ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
action,  where  it  first  averred  that  plain- 
tiff proceeded,  in  pursuance  of  orders- 
given  him  by  the  yard  master,  to  un- 
couple the  car,  and  before  he  reached 
the  proper  place  to  perform  that  duty 
"someone  unknown  to  him  caused  the 
cars  to  be  moved  without  notice  to  him, 
whereby  he  was  thrown  from  said  car" 
and  injured,  and  then  also  averred  that 
the  failure  of  defendant  "to  have  such 
proper  system  and  published  rules  re- 
garding said  matters  was  directly  the 
cause  of  said  train  of  cars  being  sud- 
denly, without  notice  to  plaintiff, 
moved,"  whereby  he  was  thrown  off  and 
injured.     The  court  said:     "We  do  not 
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the  injury  resulted  from  the  cause  suggested  by  the  master,  or  from 
the  cause  suggested  by  the  servant.*  As  long  as  there  is  nothing 
more  tangible  to  proceed  upon  than  two  or  more  conjectural  theories, 
it  is  immaterial  that  the  theory  which  is  suggested  in  the  interest  of 
the  servant  is  more  probable  than  that  which  is  suggested  in  the  in- 
terest of  the  master.* 


see  how  these  two  allegations  can  stand 
together.  He  first  alleged  that  he  did 
not  know  who  caused  the  train  to  move, 
and,  of  course,  he  did  not  know  why 
and  how  it  was  moved,  and  not  know- 
ing this  he  could  not  affirm  that  the 
movement  was  the  result  of  the  failure 
to  establish  rules.  It  is  evident  this  is 
a  mere  surmise,  supposition,  or  guess 
of  the  plaintiff.  The  probata  must  cor- 
respond with  the  allegata.  ...  At 
all  events  we  think  the  plaintiff  was 
bound  to  prove  how  and  why  this  sud- 
den movement  occurred,  and  this  he 
utterly  failed  to  do.  If  the  sudden 
movement  was  caused  by  the  voluntary 
action  of  the  engineer  or  in  pursuance 
of  a  signal  given  by  someone  other  than 
plaintiff,  and  this  action  of  the  engineer 
was  caused,  or  the  signal  was  given,  by 
the  wrong  person,  because  defendant 
had  failed  to  promulgate  and  enforce 
proper  rules  and  regulations  in  regard 
to  the  movement  of  trains  in  its  yards 
at  Chamois,  defendant  is  liable  for  the 
injury  caused  by  such  movement.  We 
can  appreciate  how  important  it  is  in 
the  management  of  trains  to  have  a 
proper  system  of  signals  to  protect  the 
employees  from  danger;  and  the  pro- 
priety of  conferring  on  the  switchman 
performing  the  duty  of  coupling  or  un- 
coupling cars  the  right  to  give  signals 
to  stop  or  start  is  apparent,  whether 
on  the  cars  or  on  the  ground.  On  the 
other  hand,  if  the  sudden  movement 
was  the  result  alone  of  the  ordinary 
operation  of  the  train  going  onto  the 
switch,  plaintiff  must  be  held  to  have 
assumed  the  risk  of  being  thrown  off 
the  car  by  it,  and  therefore  cannot  re- 
cover. This  is  one  of  the  risks  of  the 
employment  which  the  law  holds  that 
he  assumed  when  he  engaged  to  perform 
the  work  assigned  him.  He  mounted 
the  car  while  in  motion,  and  he  knew  it 
was  going  in  on  the  switch,  and  hence 
he  should  have  taken  proper  precaution 
against  the  ordinary  movements  of  the 
train." 


2  As,  where  the  evidence  is  equally 
consistent  with  the  theory  that  the  in- 
jury was  caused  by  the  negligence  of  a 
vice  principal,  and  with  the  theory 
that  it  was  caused  by  the  negligence  of 
a  coservant.  Rose  v.  Boston  a  A.  B. 
Co.  (1874)  58  N.  Y.  217  (for  facts  see 
§  1538,  note  2,  ante).  And  see  Ash- 
oraft  v.  Davenport  Locomotive  Works 
(1910)   148  Iowa,  420,  126  N.  W.  1111. 

It  is  proper  to  charge  that  a  serv- 
ant injured  by  the  sudden  starting  of  a 
machine  which  he  was  oiling  cannot 
recover  if  the  jury  are  unable  to  de- 
cide whether  the  starting  was  due  to 
a  defect  in  the  machine  itself  or  to  the 
act  of  a  fellow  servant  or  of  a  stranger. 
Shaughnessey  v.  Sewall  &  D.  Cordage 
Co.   (1894)   160  Mass.  331,  35  N.  E.  861. 

Nor  can  the  action  be  maintained 
where  it  is  left  doubtful  under  the  evi- 
dence whether  the  injury  was  caused 
by  the  servant's  own  negligence  or  by 
that  of  the  master.  East  Tennessee,  V. 
&  Q.  R.  Co.  V.  Stewart  (1884)  13  Lea, 
432;  Consolidated  Coal  Co.  v.  Bonnier 
(1890)  43  111.  App.  17;  Southern  P.  Co. 
V.  Johnson  (1895)  16  C.  C.  A.  317,  44 
U.  S,  App.  1,  69  Fed.  559  (see  note  1, 
supra,  for  facts)  ;  Farmer  v.  Qrand 
Trunk  R.  Co.   (1891)   21  Ont.  Rep.  299. 

The  presumption  that  a  drawhead 
was  defective  at  the  time  an  inspection 
was  made,  and  that  the  defect  might 
have  been  discovered  by  a  proper  ex- 
amination, cannot  be  raised  upon  the 
fact  that  it  gave  way  and  injured  a 
brakeman,  where  it  appears  that  its 
dangerous  condition  might  have  been 
occasioned  by  the  violence  of  the  im- 
pact of  the  cars  at  the  time  the  injury 
was  received.  Perry  v.  Michigan  C.  R. 
Co.  (1895)  108  Mich.  130,  65  N.  W. 
608. 

3  Chandler  v.  New  Torlc,  N.  E.  &  E. 
R.  Co.  (1893)  159  Mass.  589,  35  N.  E. 
89. 
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1605.  [838]  Shifting  of  tlie  burden  of  proof. — In  the  note  below 
are  collected  several  employers'  liability  cases  in  which  specific  refer- 
ence is  made  to  the  shifting  of  the  burden  of  proof.  For  a  more  gen- 
eral discussion  of  the  subject,  see  Shearm.  &  Bedf.  Neg.  §  58.^ 


1  Where  it  haj  been  proved  that  some 
defect  in  the  machinery  or  plant  caused 
tlie  accident,  it  is  not  necessary  to  show 
the  precise  nature  of  that  defect,  and 
the  onus  is  thrown  upon  the  master  to 
show  that  the  defect  was  one  for  which 
he  was  not  to  blame,  Macfarlane  v. 
Thompson  (1884)  12  Sc.  Sess.  Cas.  4th 
series,  232,  per  Lord  Moncrieff,  explain- 
ing the  actual  effect  of  Praser  v.  Fraser 
(1882)  9  Sc.  Sess.  Cas.  4th  series,  896, 
and  Walker  v.  Olsen  (1882)  9  Sc.  Sess. 
Cas.  4th  series,  946. 

Whatever  presumption  of  negligence 
may  arise  from  the  fact  that  a  car 
was  off  the  track  when  a  brakeman  was 
thrown  from  it  is  rebutted  by  proof 
that  the  track  and  other  agencies  were 
in  good  repair;  and  the  plaintiff  must 
then  fail  in  his  action  unless  he  pro- 
duces fresh  proof  of  negligence  on  the 
master's  part.  Lochwood  v.  Chicago  & 
N.  W.  R.  Go.  (1882)  55  Wis.  50,  12  N. 
W.  401. 

Evidence  that  a  servant  was  of  in- 
temperate habits  casts  upon  the  defend- 
ant the  burden  of  proving  that  he  was 
not  intoxicated  and  was  in  the  exercise 
of  proper  care  at  the  time  of  the  acci- 
dent. Pennsylvania  li.  Co.  v.  Books 
(1868)   57  Pa.  339,  98  Am.  Dec.  229. 

If  the  unfitness  of  a  servant  is  shown 
to  have  existed  at  the  time  of  employ- 
ment the  burden  is  then  on  the  master 
to  disprove  negligence  in  employing 
him.  Crandall  v.  Mcllrath  (1877)  24 
Minn.  127. 

In  Murphy  v.  Pollock  (1863)  15  Ir. 
C.  L.  Rep.  224,  it  was  held  by  Deasy,  B., 
and  Pigot,  C.  B.,  that,  inasmuch  as  the 
mode  and  circumstances  of  the  employ- 
ment of  a  servant  are  matters  peculiar- 
ly within  the  knowledge  of  the  employ- 
er, and  not  ordinarily  within  the 
knowledge  of  a  servant,  the  submission 
of  evidence  from  which  a  jury  may 
reasonably  draw  the  conclusion  that  the 
fellow  servant  whose  conduct  was  the 
proximate  cause  of  the  plaintiff's  in- 
jury was  incompetent  casts  upon  the 
employer  the  onus  of  showing  that  he 
exercised  due  and  reasonable  care  in 
the  employment  of  that  servant. 

It   devolves    on   the   master   to   show 


that  he  has  observed  the  duty  of  mak- 
ing proper  regulations.  It  is  an  af- 
firmative fact  that  he  can  readily  show, 
while  usually  the  plaintiff  cannot  prove 
its  negative.  The  servant  must  prove 
negligence,  and  to  exonerate  himself  the 
master  should  show  that  proper  regu- 
lations to  prevent  accidents  nad  been 
adopted,  and  these  having  been  shown 
to  have  been  made,  the  presumption 
is  that  the  act  was  in  violation  oi  the 
rule,  and  the  company  will  not  be  lia- 
ble, unless  the  servant  inflicting  the  in- 
jury was  incompetent,  and  the  company 
knew  it,  or  had  reasonable  and  proper 
means  of  knowing  it.  Pittsburg,  Ft.  W. 
&  C.  R.  Co.  V.  Powers  (1874)  74  111. 
341. 

After  a  defendant  suffers  judgment 
by  default  he  has  the  burden  oi  dis- 
proving negligence.  Ebert  v.  Hartley 
(1899)   72  Conn.  453,  44  Atl.  723. 

Where  plaintiff'  was  injured  by  a 
hook  block  which  gave  way  while  a  coal 
ship  was  being  hauled  aft  along  a  pier 
in  an  open  seaway,  it  was  held  that 
there  was  sufficient  evidence  in  the 
plaintiff's  case  to  throw  upon  the  de- 
fendants the  burden  of  proving  that 
they  had  taken  "the  fullest  possible 
precautions,  so  as  to  assure  tnemselves, 
as  far  as  they  could  be  assured,  that 
the  block  was  reasonably  fit  for  the 
purpose  to  which  it  was  applied." 
Murray  v.  Bellambi  Coal  Co.  (1909) 
New  South  Wales  St.  Rep.  309. 

When  credible  evidence  was  given  by 
the  plaintiff  that  certain  dangerous  de- 
fects existed  on  the  day  of  and  prior 
to  the  accident,  and  were  known  to  the 
defendant,  the  burden  was  thrown  on 
the  defendant  to  show  that  they  had 
been  properly  repaired,  or  that  they 
did  not  exist.  Firment  v.  Berwind- 
White  Coal  Min.  Co.  (1909)  162  Fed. 
758,  affirmed  in  (1909)  95  C.  C.  A.  1 
170  Fed.  151. 

Where  the  plaintiff  has  proven  the 
defective  condition  of  a  hand  hold  and 
the  injury  resulting  therefrom,  the 
duty,  or,  in  that  sense,  the  burden,  rest- 
ed upon  the  defendant  to  show  that  a 
fair  and  careful  inspection  had  been 
made   that   did   not   reveal  the  defect; 
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1606.  [839]  Burden  of  proof,  as  affected  by  express  statutory  pro- 
visions.— a.  Statutes  not  exclusively  applicable  to  employees. — The 
provision  in  5  Stat,  at  L.  306,  chap.  191,  §  13,  that  the  fact  of  the 
bursting  of  the  boiler  of  a  steamboat  shall  be  taken  as  "full  prima 
facie  evidence"  of  culpability,  enures  to  the  benefit  of  employees, 
although  it  is  couched  in  general  terms.^ 

Servants  are  also  entitled  to  sue  under  §  3033  of  the  Georgia 
Code,  Mfhich  declares  that  "a  railroad  company  shall  be  liable  for 
any  damage  done  to  persons,  stock,  or  other  property,  by  the  running 
of  the  locomotives  or  cars  or  other  machinery  of  such  company, 
.  .  .  unless  the  company  shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable  care  and  diligence,  the 
presumption  in  all  cases  being  against  the  company."  * 

but  this  shifting  of  the  source  simply  not  within  the  term  "machinery.'' 
from  which  the  testimony  is  to  come  Georgia  It.  &  Blcg.  Co.  v.  NeVms  { 1889 ) 
is  not  a  shifting  of  the  burden  of  proof  83  Ga.  70,  20  Am.  St.  Rep.  308,  9  S.  E. 
in  the  sense  that,  upon  the  contested  1049,  adopting  the  following  remarks 
issue,  the  evidence  of  the  defendant  of  the  supreme  court  of  Alabama,  in 
must  be  more  convincing  than  the  evi-  Georgia  P.  R.  Co.  v.  Brooks  (1887)  84 
dence  of  the  plaintiff.  Chicago,  I.  &  Ala.  138,  4  So.  289,  in  discussing  a 
L.  R.  Co.  V.  Davis  (1909)  97  C.  C.  A.  somewhat  similar,  statute:  "A  ham- 
281,  172  Fed.  861.  mer  is  a  tool  or  instrument  ordinarily 

When  the  plaintiff  shows  a  reason-  used  by  one  man  in  the  performance  of 
able  explanation  of  the  cause  of  his  in-  manual  labor.  It  may  be  made  an  es- 
jury  which  indicates  it  to  be  the  proxi-  sential  part  of  machinery  when  intend- 
mate  result  of  defendant's  negligence,  ed  to  be  and  is  operated  by  means 
it  is  for  the  defendant  to  show  some  thereof;  but  when  disconnected  from 
other  cause  at  least  equally  conceiva-  any  other  mechanical  appliances,  and 
ble,  and  equally  consistent  with  the  operated  singly,  by  muscular  strength 
proved  or  admitted  facts,  to  defeat  directly  applied,  such  tool  or  instru- 
plaintiff's  recovery.  Paulson  v.  Betten-  ment  is  not  machinery  in  its  most  com- 
dorf  Axle  Co.  (1910)  146  Iowa,  399,  prehensive  signification,  or  in  the  mean- 
125  N.  W.  174.  ing  of  the  statute." 

"If  the  plaintiff  proves  a  fact  which  It  has  been  held  that  the  presump- 
raises  a  prima  facie  or  presumptive  tion  of  negligence  thus  created  is  not 
case  of  negligence,  or  which  entitles  confined  to  cases  where  the  company 
him  to  have  the  issue  submitted  to  the  is  engaged  in  its  ordinary  business  as 
jury,  the  burden  of  proof  may  shift  to  a  common  carrier,  and  that  it  arises 
the  defendant;  but  he  is  not  required  where  a  fireman  of  an  engine  furnished 
to  make  the  evidence  preponderate  in  to  a  contractor  employed  to  build  an 
his  favor."  Winslo-m  v.  Norfolk  Ha/rd-  extension  is  injured.  Savannah  &  W. 
iDOod  Co.  (1908)  147  N.  G.  275,  60  S.  R.  Co.  v.  Phillips  (1892)  90  Ga.  829,  17 
E.  1130.  S.   E.   82. 

1  McMahon  v.  Davidson  ( 1867 )  12  In  an  action  against  a  railroad  com- 
Minn.  357,  Gil.  232,  holding  that  the  pany  by  an  employee  injured  by  the 
effect  of  this  provision  was  that  a  ver-  negligence  of  a  coemployee,  it  is  error 
diet  for  the  plaintiff  was  proper,  as  the  to  give  in  the  charge  the  words  of  this 
defendant  had  produced  no  evidence  to  provision,  because  in  cases  involving 
show  that  due  care  had  been  used  in  such  injuries  the  burden  of  proof  is 
hiring  the  engineer  who  was  in  charge  upon  the  plaintiff.  Georgia  R.  &  Bkg. 
of  a  boiler  which  exploded.  Co.  v.  Hicks   (1894)    95  Ga.  301,  22  S. 

2  Hammers   used   by   employees   of   a    E.  613. 

railroad   company   to   drive   spikes   are        In  a  siuit  for  the  death  of  a  railroad 
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In  an  action  to  recover  damages  under  §§  1166,  1167,  of  the  Ten- 
nessee Code,  which  provides  that  v^hen  any  person,  animal,  or  other 
obstruction  appears  upon  the  roadway  of  a  railroad  company,  "the 
alarm  whistle  shall  be  sounded,  the  brakes  put  down,  and  every  pos- 
sible means  employed  to  stop  the  train  and  prevent  an  accident,"  and 
that  every  railroad  company  that  fails  to  observe  these  precautions 
"shall  be  responsible  for  all  damages  to  persons  or  property  occasioned 
by,  or  resulting  from,  any  accident  or  collision  that  may  occur," — the 
burden  of  proving  compliance  with  the  statute  is  upon  the  defendant.' 

[Under  the  Arkansas  statutes  providing  that  the  employees  in 
charge  of  a  running  train  shall  keep  a  constant  lookout  for  persons 
and  property  on  the  track,  and  that  the  burden  of  proof  shall  de- 
volve upon  such  railroad  to  establish  the  fact  that  this  duty  has  been 
performed,  and  that  railroads  shall  be  responsible  for  all  damages  to 
persons  and  property  done  or  caused  by  the  running  of  trains  in  this 
state,  the  fact  that  a  person  struck  by  a  passenger  train  was  in  the 
employ  of  the  company  at  the  time  of  the  accident  does  not  alter  the 
rule  that  when  it  is  shown  that  a  person  was  killed  by  being  struck 
by  a  train,  a  prima  facie  case  of  negligence  is  made  out  against  the 
company,  although  it  may  bring  in  the  question  of  assumption  of  risk 
or  other  questions  of  that  kind.^*] 

h.  Statutes  enacted  expressly  for  the  benefit  of  employees. — A 
statute  which  simply  imposes  a  new  obligation  upon  an  employer, 
or  renders  him  liable  for  the  negligence  of  an  employee  who  would, 
apart  from  its  provisions,  have  been  regarded  as  a  mere  coservant  of 
the  injured  person,  leaves  upon  the  plaintiff  the  burden  of  proving  the 
existence  of  such  culpability  as  will  entitle  him  to  maintain  the 
action.* 

brakeman  because  of  the  failure  of  the  upon  the  plaintiff  to  prove  each  of  the 

company  to  provide  vi^arnings  of  the  ap-  following  propositions: 
proaeh   of  the  train  to  a    low    bridge,         (a)   That  there  was  a  breach  of  duty 

plaintiff   need   not   show   want   of   con-  in  the  premises  as  regards  the  injured 

tributory  negligence  on  the  part  of  such  person.     See  Southern  R.  Co.  v.  Ouyton 

brakeman,  as  he  is  required  to  do  where  (1898)    122  Ala.  231,  25  So.  34;  Louis- 

the  injury  was  due  to  the  negligence  of  ville  &  N.  R.  Co.  v.  Binion    (1892)    98 

a  coservant.     Savannah,  F.  &  W.  R.  Co.  Ala    570,   14  So.   619;    Garland  v.   To- 

V.   Day    (1893)    91   Ga.    676,   17    S.   E.  ronto    (1896)    23   Ont.   App.  Rep.   238; 

959.     See  §  1610,  subd.  b,  post.  MoUle  &  B.  R.  Co.  v.  Holborn    (1887) 

SEast    Tennessee,    V.    &    G.    Co.    v.  84  Ala.  138,  4  So.  146;  Louisville  &  N. 

Rush   (1885)    15  Lea,  145.  R.  Co.  v.  Davis    (1890)    91  Ala.  487,  8 

3a  S*.    Louis,   I.    M.    &   8.    R.    Co.   v.  So   552. 
Standifer    (1907)    81    Ark.   275,   99    S  (b)   That    this    breach    of  duty  was 

W.  81.  committed   by   some   person   for   whose 

*  In  actions  brought  under  any  of  the  negligence  the  employer  is  made  re- 
group of  statutes  reviewed  in  chapter  sponsible  by  the  statutes.  Gibbs  v. 
i.xxxiv.,  post,  the  burden  of  proof  lies  Great  Western  R.  Co.    (1884)   L.  R.  12 
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In  Ohio  a  statute  has  been  passed  which  provides  that  where  a  ser- 
vant is  injured  "by  reason  of  any  defect  on  any  car  or  locomotive,  or 
the  machinery  or  attachments  thereto  belonging,  .  .  .  the  fact 
of  such  defect  .  .  .  shall  be  prima  facie  evidence  of  negligence" 
on  the  part  of  the  company.^  (Ohio  Laws  1890,  p.  149,  §  2.)  The 
Wisconsin  statute  of  a  somewhat  similar  tenor  will  be  referred  to  in 
chapter  lxxvi.,  post.  See  also  §  199Y,  note  3,  post,  for  a  case 
in  which  a  court  of  a  sister  state  refused  to  give  effect  to  it  on  the 


Q  B.  Div.  (C.  A.)  208,  48  J.  P.  230,  53 
L.  J  Q.  B.  N.  S.  543,  50  L.  T.  N.  S.  7, 
32  Week.  Rep.  329 ;  Garlcund  v.  Toronto 

(1896)  23  Ont.  App.  Rep.  238;  Mary 
Lee  Coal  d  R.  Go.  v.  Chambliss  (1892) 
97  Ala.  171,  11  So.  897  (verdict  set 
aside  on  the  ground  that  there  was  no 
evidence  that  the  failure  to  discover 
or  remedy  the  defect  was  due  to  the 
negligence  of  the  employer  or  his  repre- 
sentative);.  Z/OMiswiZe  &  N.  R.  Co.  V. 
Davis  (1890)  91  Ala.  487,  8  So.  552; 
Tutwiler  Goal,  Coke,  £  I.  Co.  v.  Far- 
rington  (1906)  144  Ala.  157,  39  So. 
898. 

(o)  That  such  breach  of  duty  was 
the  efficient  cause  of  the  injury.  South- 
ern R.  Co.  V.  Guyton,  (1898)  122  Ala 
231,  25  So.  34;  Louisville  &  N.  R.  Co. 
V.  Binion  (1892)  98  Ala.  570,  14  So. 
619;    Farmer   v.    Grand    Trunk   R.    Co. 

(1891)    21  Ont.  Rep.  299. 

A  statute  requiring  employers  to 
guard  dangerou.s  machinery  does  not 
impose  upon  a  defendant  the  burden 
of  proving  that  the  failure  to  comply 
with  the  statute  was  not  the  efficient 
cause  of  the  injury.  Montreal  Rolling 
Mills  Go.  V.  Corcoran  (1896)  26  Can. 
S.  C.  595,  reversing  Rap.  Jud.  Quebec, 
8  B.  R.  488. 

5  The  effect  of  this  provision  has  been 
thus  explained:  "The  presumption  of 
knowledge  of  the  defect,  before  and  at 
the  time  of  the  injury,  is,  by  this  stat- 
ute, chargeable  to  the  company;  and 
this  statutory  presumption  cannot  be 
overcome  by  proof  of  facts  which  only 
raise  a  presumption  that  the  company 
did  not  have  such  knowledge.  Compe- 
tent and  careful  inspectors  are  presumed 
to  properly  inspect  the  cars  and  their 
attachments,  but  such  presumption 
would  not  overcome  the  statutory  pre- 
sumption of  knowledge  of  defects  be- 
fore and  at  the  time  of  the  injury.  It 
would  take  an  actual  and  proper  in- 
spection, or  its  equivalent,  to  overcome 


the  statutory  presumption  of  knowl- 
edge of  such  defects "  Cohimbus,  H. 
V.  &  T.  R.  Go.  V.  Erick  (1894)  51  Ohio 
St.  146,  37  N.  E.  128. 

Under  this  provision  a  railroad  com- 
pany is  liable  for  an  injury  to  an  em- 
ployee from  the  sudden  starting  of  a 
locomotive  by  reason  of  leaky  valves, 
although  it  may  not  have  had  actual 
notice  of  the  defect.  Lake  Shore  &  M. 
S.  R.  Go.  v.  Raitz  (1894)  10  Ohio  C.  C. 
70,  4  Ohio  C.  D.  18. 

Failure  of  a  railroad  company  to 
furnish  a  customary  appliance  upon  a, 
locomotive,  in  consequence  of  which  an 
employee  is  injured,  places  the  com- 
pany in  the  same  position  under  this 
statute  as  though  the  appliance  were 
furnished  and  the  accident  had  result- 
ed as  a  consequence  of  its  defective  con- 
dition, and  the  accident  is  made  prima 
facie  evidence  of  negligence.  Crumley 
V.  Gincirmati,  H.  cE  D.  R.  Go.  (1896) 
12  Ohio  C.  C.  164,  5  Ohio  C.  D.  353. 

The  presumption  arising  from  the 
fact  of  the  defect  may  be  rebutted  by 
showing  that  the  company  had  no 
knowledge  and  was  not  guilty  of  negli- 
gence, and  by  evidence  of  careful  and 
vigilant  inspection  by  competent  In- 
spectors. Pennsylvania  R.  Go.  v.  Meyers 
(1893)  12  Ohio  C.  C.  263,  4  Ohio  C.  D. 
28. 

But  that  presumption  is  not  rebutted 
by  the  mere  fact  that  the  corporation 
employed  a  competent  and  suflBcient  in- 
spector. Felton  V.  Bullard  (1899)  37 
C.  0.  A.  1,  94  Fed.  781,  Citing  the  Erick 
Case  (1894)  51  Ohio  St.  146,  37  N.  E. 
128.  And  see  Baltimore  &  0.  R.  Co.  v. 
Burris  (1901)  50  C.  C.  A.  48,  111  Fed. 
882,  citing  both  the  Felton  and  Erick 
Gases. 

Under  this  provision,  the  term  "de- 
fective machinery"  applies  to  a  brake 
which  has  become  gummed  up  and 
dirty,  so  that  it  will  not  operate  as  it 
should.     Eill  v.   Lake  Shore  d   M.   8. 
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ground  that  it  pertained  merely  to  the  remedy.  The  essential  effect 
of  such  enactments,  it  will  be  observed,  is  to  extend  the  application  of 
the  doctrine  of  res  ipsa  loquitur  to  cases  which,  as  it  is  ordinarily 
construed,  would  be  beyond  its  scope. 

[Art.  9,  §  15  of  the  S.  0.  Constitution  of  1895,  which  put  em- 
ployees of  a  railroad  corporation  in  the  same  position  as  all  other 
persons  so  far  as  rights  and  remedies  for  injuries  due  to  the  acts  or 
omissions  of  the  corporation  or  its  servants  are  concerned,  does  not 
place  them  in  the  same  class  with  passengers,  who  are  an  especially 
favored  class,  and  confer  on  them  the  right  to  a  presumption  of  neg- 
ligence from  the  fact  of  killing  by  railroad.* 

The  burden  of  proof  is  upon  a  carrier  to  bring  itself  vdthin  the 
exception  in  favor  of  four-wheeled  cars  which  is  made  by  the  proviso 
in  §  6  of  the  automatic  coupler  act  of  March  2,  1893.''] 

C.    BUEDEN  OF  PRODI'  WITH  RESPECT  TO  DEFENSES. 

1607.  [840]  Generally. — When  a  breach  of  duty  is  proved  or  ad- 
mitted to  have  been  committed  by  the  master,  the  burden  of  proving 
all  such  facts  as  he  relies  upon  for  the  purpose  of  excusing  his 
failure  ordinarily  rests  upon  him^     But  from  the  ensuing  sections 

R.  Co.  (1901)  22  Ohio  C.  C.  291,  12  possible  has  the  burden  of  proving  that 
Ohio  C.  D.  241.  impossibility.     Wooster  v.  Bliss   (1895) 

In  such  action  the  burden  of  proving,  90  Hun,  79,  35  N.  Y.  Supp.  514;  Fox  v. 
by  a  preponderance  of  the  evidence,  the  Le  Comte  (1896)  2  App.  Div.  61,  37  N. 
particular  negligence  alleged,   is  at  all    Y.  Supp.  458. 

times  upon  the  plaintiff;  and  while  The  admission  of  a  railway  company 
proof  of  facts  sufficient  under  the  stat-  in  its  answer,  that  the  death  of  a  fire- 
ute  ( §  3365-21 )  to  create  a  prima  facie  man  was  caused  by  the  unsafe  condition 
presumption  of  negligence  against  the  of  its  track,  shifts  to  it  the  burden  of 
defendant  casts  upon  it  the  burden  of  proving  that  the  accident  was  caused 
producing  evidence  of  equal  weight  or  by  the  malicious  act  of  a  trespasser,, 
countervailing  force,  in  order  to  con-  and  that  the  consequences  of  such  act 
trol  or  destroy  such  presumption,  yet  could  not  have  been  prevented  by  th& 
proof  of  such  facts  does  not  impose  exercise  of  reasonable  care.  Marcom  v. 
upon  the  defendant  the  burden  of  estab-  Raleigh  &  A.  Air-Line  R.  Co.  (1900) 
lishing  affirmatively,  by  a  preponder-  126  N.  C.  200,  35  S.  E.  423. 
ance  of  the  evidence,  that  it  was  not  Where  a  railroad  company  admits- 
negligent.  Klunk  v.  Hocking  Valley  R.  that  he  knew  its  track  was  not  in  safe 
Co.  (1906)  74  Ohio  St.  125,  77  N.  E.  condition  at  the  point  where  an  em- 
752.  ployee   was   injured  by   the   derailment 

6  Land  v.  Southern  R.  Co.  (1903)  67  of  a  hand  car,  it  will  be  presumed  that 
S.  0.  290,  45  S.  E.  203.  the  company's  negligence  in  failing  to 

7  Schlemmer  v.  Buffalo,  R.  &  P.  R.  maintain  a  safe  track  was  the  cause  of 
Co.  (1907)  205  U.  S.  1,  51  L.  ed.  681,  the  injury,  and  the  burden  is  cast  on 
27  Sup.  Ct.  Rep.  407.  the  company  to  show  that  the  accident. 

1  An  employer  who  alleges  that  the  was  not  caused  by  its  negligence., 
movement  of  a  machine  to  which  the  Wilkie  v.  Raleigh  ti  G.  F.  R.  Co.  (1900). 
plaintiff  attributes  his  injury  was  im-    127  N.  C.  203,  37  S.  E.  204. 
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it  will  be  seen  that  this  rule  is  not  followed  by  all  the  courts  in  cases 
where  the  defense  set  up  is  one  of  those  which  is  founded  on  the 
servant's  alleged  knowledge  of  the  risk  which  caused  his  injury. 

1608.  [841]  Burden  of  proof  with  respect  to  the  assumption  of  the 
risk. — a.  Ordinary  risks. — As  the  doctrine  which  charges  every  adult 
servant  with  an  acceptance  of  the  ordinary  risks  of  his  employment 
rests,  in  part  at  least,  upon  the  presumption  which  is  entertained  that 
he  comprehends  all  those  risks  (see  §  1168,  subd.  a,  ante),  it  is  clear 
that,  wherever  such  a  servant  has  been  injured  owing  to  the  existence 
of  a  risk  of  this  character,  and  seeks  to  recover  on  the  ground  that 
he  did  not  appreciate  it,  he  has  the  burden  of  showing  that  such  ap- 
preciation was  not  predieable  under  the  given  circumstances.^  [From 
another  point  of  view,  to  say  that  the  servant  has  the  burden  of  prov- 
ing that  he  was  not  injured  by  one  of  the  ordinary  risks  of  the  service 
is  but  another  way  of  saying  that  he  has  the  burden  of  proving  that 
he  was  injured  by  the  master's  negligence;  since  the  ordinary  risks 
of  the  service  are  those  only  which  remain  after  the  master  has  ex- 
ercised ordinary  care  to  remove  them.j 

In  the  case  of  a  minor  the  evidential  situation  is  different,  inas- 
much as  there  is  no  presumption  that  he  understands  even  the  ordi- 
nary risks  of  his  employment.     See  §  1203,  ante. 

b.  Extraordinary  rishs. — The  conception  that  the  servant's  nonas- 
sumption  of  extraordinary  risks  is  based  upon  the  hypothesis  that  he 
does  not  know  of  them,  or  take  them  into  his  calculations  as  one  of 
the  elements  of  his  contract  (see  §  1181,  ante),  is  deemed,  in  most  of 
the  American  states,  to  require  the  conclusion  that  the  burden  of  prov- 
ing that  he  had  knowledge  of,  and  assumed,  any  particular  risk  which 
falls  within  this  category  rests  upon  the  master.*  The  burden  is,  of 
course,  shifted  to  the  servant  in  those  cases  where  the  facts  established 

1  This   doctrine  has  never,   so   far   as  ably  attendant  upon  his  employment,  he 

the  writer  knows,  been  questioned,  and  is  then  entitled  to  recover,  unless  it  be 

is    explicitly   laid   down    in  Johnson   v.  shown  that  he  knew  of    such    unusual 

Chesapeake  &  0.  R.  Co.    (1892)    36  W.  and     unreasonable     danger     and     fully 

Va.  73,  ■'4  S.  E.  432;  Whalen  v.  Illinois  comprehended  its  nature  at  the  time  of 

rf  St.  L.  R.  &  Coal  Co.    (1885)    16  111.  his  employment  or  before  the  accident 

App.  320;   Worden  v.  Gore-Meenan  Co.  happened.     The   evidence   in    this    case 

(1910)     83    Conn.    642,    78    Atl.    422;  having  established  the  fact  that  the  in- 

Peloni  V.  Smith-Lowe  Coal  Co.    (1911)  jury  to  the   plaintiff  was   caused  by  a 

1.^1  Iowa,  462,  131  N.  W.  685;  Olson  v.  danger  which  ought  not  to  have  attend- 

TSfehraska    Teleph.    Co.    (1910)    87   Neb.  ed  his  employment,  and  would  not  have 

593    127  N.  W.  916.  attended   it   if   the   defendant  had   per- 

8 '"The  employee  is  only  presumed  to  formed    its    whole    duty    towards    him, 

assume  the   dangers   usually   attendant  there  is  no  presumption  that  the  plain- 

upon    his   employment;     and    when    he  tiff  assumed  the  unusual  risk,  and  the 

shows   that   he   has   been   injured   by   a  burden  of  proof  is  on  tlie  defendant  to 

cau«e  or  danger  not  usually  or  reason-  show  affirmatively  that  he  did."    Nadau 
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V.  White  River  Lumber  Co.  (1890)  70  Thistle  Coal  Co.  (1909)  143  Iowa,  595, 
Wis.  120,  131,  20  Am.  St.  Rep.  29,  43  121  N.  W.  1036;  Brown  v.  \Yest  River- 
's. W.  1135.  side  Coal  Co.   (1909)    143  Iowa,  662,  28 

"There    can    be    no    presumption    of  L,R.A.(N.S.)     1260,    120    N.     W.    732; 

knowledge    of   special    dangers     arising  Gordon  v.   Chicago,  R.   I.  &  P.  R.   Co. 

from   a   peculiar   and  exceptional   state  (1909)    146  Iowa,  588,  123  N.  W.  762; 

of  affairs."     Whalen  v.  Illinois  &  St.  L.  Duffey  v.   Consolidated  Block  Coal  Go. 

R.  &  Coal  Co.   (1885)   16  111.  App.  320.  (191(j)    147  Iowa,  225,  30  L.R.A.(N.S,) 

To  the  same  effect,  see  Texas  &  P.  R.  1067,  124  N.  W.  609;  Tiamm  v.  Betten- 

Co.   V.   Archibald    (1896)    21    C.    C.   A.  dorf   Axle   Co.    (1910)    141   Iowa,   661, 

520,  41  U.  S.  App.  567,    75    Fed.    802;  125  N.  W.  186;  Chesapeake  &  N.  R.  Co. 

Pennsylvania   R.    Co.    v.    Jones    (1903)  v.    Venable    (1901)    111   Ky.   41,   63   S. 

59   0.   C.  A.   87,    123    Fed.    753;   Long  W.  35;    Myhan    v.    Louisiana    Electric 

Pole  Lumber  Co.  v.   Cross    (1910)    103  Light  £  P.  Co.   (1889)  41  La.  Ann.  964, 

C.   C.   A.    359,    180   Fed.   5;    Hitritz  v.  7  L.R.A.  172,  17  Am.  St.  Rep.  436,  6  So. 

Brown    (1910)     180    Fed.    1019;    Balti-  799;  Sivoboda  v.  Ward  (1879)  iO  Mich, 

more  &  0.  R.  Co.  v.  Taylor   (1911)   109  420;    McDonald    v.    Champion    Iron    & 

C.   C.   A.   172,   186   Fed.   828;   Alabama  Steel  Co.   (1905)   140  Mich.  401,  103  N. 

Steel  £  Wire  Co.  v.  Wrenn   (1903)   136  W.    829;    Cristanelli  v.    Saginaw    Min. 

Ala.    475,    34    So.   970;    E.   E.   Jackson  Co.    (1908)    154  Mich.   423,   117  N.  W. 

Lumber  Co.  v.  Cunningham   (1904)   141  910;    Delbusso     v.     American     Cement 

Ala.    206,     37     So.    445;    Alexander  v.  Plaster  Co.    (1911)    165  Mich.  318,  130 

Central  Lumber  &  Mill  Co.   (1894)    104  N.   W.   702;    Thorpe  v.  Missouri  P.  R. 

Cal.  532,  38  Pac.  410;   Bjorman  v.  Et.  Co.    (1886)    89   Mo.   650,   58   Am.   Rep. 

Bragg   Redwood    Co.    (1894)     104    Cal.  120,  2   S.  W.  3;    Young  v.  Shickle,  3. 

626,  38  Pac.  451;    Williams    v.    Sleepy  &  H.  Iron  Co.   (1890)   103  Mo.  324,  15 

Hollow   Min.    Co.    (1906)    37   Colo.   62,  S.  W.  771;  Eliot  v.  Kansas  City,  Ft.  S. 

7   L.R.A.(N.S.)    1170,   86  Pac.   337,    11  d  M.  R.  Co.    (1907)    204  Mo.  1,  102  S. 

Ann    Cas.  Ill;  Boioring  v.  Wilmington  W.  532;   THord  v.  Boston  &  M.  Gonsol. 

Malleable    Iron    Co.     (1905)     5    Penn.  Copper  &  8.  Min.  Co.    (1906)   33  Mont. 

(Del.)  594,  66  Atl.  369;  Commonwealth  464,  84  Pac.  1116,  rehearing  denied  in 

Biectric  Co.  V.  flose  (1905)  214  111.  545,  (1906)     33    Mont.    474,    89    Pac.    647; 

73  N.  E.  780;  Ross  v.  Chicago,  R.  I.  &  Dowd   v.   Tslew   York,    0.   &    W.   R.    Go. 

P.  R.  Go.   (1910)   243  111.  440,  90  N.  E.  (1902)    170  N.   Y.   459,   63  N.  E.  541, 

701;    Chicago   v.  Edson    (1891)    43   111.  affirming    (1901)    61  App.  Div.  612,  70 

App.  417,  citing  Chicago  d  E.  I.  R.  Co.  N.  Y.  Supp.  1138;  Bunt  v.  Dexter  Sul- 

V.   Eines    (1890)    132   111.   161,  22   Am.  phite    Pulp    d    Paper   Go.    (1905)     100 

St.   Rep.   515,  23  N.  E.   1021;    Chicago  App.  Div.  119,  91  N.  Y.  Supp.  279,  af- 

Terminal  Transfer  R.  Go.  v.  O'Donnell  firmed   in    (1905)     183    N.    Y.    544,    76 

(1904)  114  111.  App.  345,  judgment  N.  E.  1097;  Ereemont  v.  Boston  d  M. 
affirmed  in  (1904)  213  111.  545,  72  N.  R.  Co.  (1906)  111  App.  Div.  831,  98 
E.  1133;  Greenleaf  v.  Illinois  C.  R.  Co.  N.  Y.  Supp.  179,  affirmed  in  (1907) 
(1870)  29  Iowa,  14,  4  Am.  Rep.  181;  187  N.  Y.  571,  80  N.  E.  1109;  Strong 
Wells  V.  Burlington,  G.  R.  d  N.  R.  Go.  v.  Rutland  R.  Co.  (1907)  121  App. 
(1881)  56  Iowa,  520,  9  N.  W.  364;  Div.  391,  106  N.  Y.  Supp.  85;  Garron 
Coafes  V.  Burlington,  C.  R.  d  N.  R.  Co.  v.    Standard    Refrigerator    Co.     (1910) 

(1883)  62  Iowa,  486,  17  N.  W.  760;  138  App.  Div.  723,  123  N.  Y.  Supp. 
Mayes  v.  Chicago,  R.  I.  d    P.    R.    Co.  682;   Scipel  v.  Kranich  &  Bach    (1911) 

(1884)  63  Iowa,  562,  14  N.  W.  340,  19  129  N.  Y.  Supp.  373;  Johnston  v.  Ore- 
N.  W.  680;  Mace  v.  H.  A.  Boedker  d  gon  Short  Line  R.  Go.  (1892)  23  Or. 
Co.  (1905)  127  Iowa,  721,  104  N.  W.  94,  31  Pac.  283;  Donahue  v.  Enter- 
475;  Arenschield  v.  Chicago,  R.  I.  d  P.  prise  R.  Go.  (1889)  32  S.  C.  299,  17  Am. 
R.  Go.  (1905)  128  Iowa,  677,  105  N.  St.  Rep.  854,  11  S.  E.  95;  Carter  v. 
W.  200;   Callou-ay  v.  Agar  Packing  Co.  Oliver  Oil  Go.    (1890)    34  S.  C.  211,  27 

(1905)  129  Iowa,  1,  104  N.  W.  721;  Am.  St.  Rep.  815,  13  S.  E.  419;  Texas 
Martin  v.  Des  Moines  Edison  Light  Co.  d  St.  L.  R.  Co.  v.  Vallie  ( 1883 )  60  Tex 

(1906)  131  Iowa,  724,  106  N.  E.  359:  481;  Texas  d  P.  R.  Go.  v.  Johnson 
Madden  v.  Saylor  Coal  Co.  (1907)  133  (1896)  89  Tex.  519,  35  S.  W.  1042; 
Iowa,  699,  111  N.  W.  57;  Kroeger  v.  Galveston  Rope  d  Twine  Co.  v.  Burket't 
Marsh  Bridge  Go.  (1908)  138  Iowa,  (1893)  2  Tex.  Civ.  App.  308,  21  S.  W. 
376,    116   N.    W.     125;     Cinkovitch    v.  958;   Gulf,  C.  d  8.  F.  R.  Co.  v.  Royall 
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by  the  testimony  produced  in  his  behalf  indicate  that  he  was  aware  of 
the  existence  of  the  risk.' 

In  some  states  it  has  been  explicitly  decided  that  the  burden  of  dis- 
proving his  knowledge  and  assumption  of  an  extraordinary  risk  lies 
on  the  servant.*  The  rationale  of  this  doctrine  would  seem  to  be  that 
it  is  a  necessary  corollary  of  the  rule  of  pleading,  that  a  servant  must, 

(1898)    18  Tex.  Civ.  App.  86,  43  S.  W.  sonal  injuries  by  a  servant  against  his 

815 ;  El  Paso  &  8.  W.  It.  Go.  v.  O'Keefe  master,  grounded  upon  the  latter's  neg- 

(1908)    50   Tex.   Civ.  App.  579,   110  S.  ligence,   assumption  by   the  servant   of 

W.    1002;    Galveston,    B.    &    S.    A.    R.  the  risk  of  the  injury  other  than  that 

Co.  V.  Worth  (1909)   53    Tex.  Civ.  App.  usually  and   ordinarily  incident  to  his 

351,  116  S.  W.  365;   Lewis  v.  Texas  d  service    is    an    affirmative    defense,    the 

P.    R.    Go.    (1909)    57    Tex.    Civ.    App.  burden  of  establishing  which  rests  upon 

585,  122  S.  W.  605;   Galveston,  H.  &  8.  defendant.     Tarnoski  v.   Gudahy  Paok- 

A.  R.  Co.  V.  Parish  (1906)  —  Tex.  Civ.  ing    Co.    (1909)    85    Neb.    147,    122   N. 

App.  — ,  93  S.  W.  682;  Galveston,  H.  &  W.  671. 

vS.  A.  R.  Go.  V.  Hanson   (1910)   —  Tex.  Assumption   of   risk  by  an  employee 

Civ.  App.  — ,  125  S.  W.  63;  Buchanan  must  be  specially  pleaded,  being  an  af- 

V.  Blanchard   (1910)   —  Tex.  Civ.  App.  firmative  defense,  in  order  to  be  avail- 

— ,   127   S.   W.   1153;    Farmers'   Gotton  able.      Atlantic    Goast    Line    R.    Go.    v. 

Oil  Go.  V.  Barnes    (1911)    —  Tex.  Civ.  Beazley  (1908)   54  Fla.  311,  45  So.  761. 

App.  — ,  134  S.  W.  369 ;  Norfolk  &  W.  The  burden  of  showing  that  the  plain- 

R.  Go.  V.  Ward    (1894)    90  Va.  687,  24  tiff  had  waived  the   statutory  duty   of 

L.R.A.    717,    44   Am.   St.   Rep.    945,    19  guarding    knives    which    the    defendant 

S.  E.  849;    Hoff  v.  Japanese  American  owed  him,  and  that  he  had  assumed  the 

Fish  &  Fertilizer  Go.   (1908)   48  Wash,  risk   thereof,   was   upon  the   defendant. 

581,  94  Pac.  109;   Gauthier  v.  Wood  A  Graves  v.  Gustave  Stickney  Go.   (1908) 

Iverson    (1908)     49    Wash.    8,    94   Pac.  125    App.    Div.    132,    109    N.   Y.    Supp. 

€54;    Cole  V.  Chicago  d   N.   W.  R.   Co.  256,  affirmed  in   (1909)    195  N.  Y.  584, 

(1886)    67    Wis.    272,   30    N.    W.    600;  89  N.  E.  1101. 

Hulehan  v.  Green  Bay,  W.  &  St.  P.  R.  S  Galveston    Rope    &    Twine    Co.    v. 

Co.    (1887)   68  Wis.  520,  32  N.  W.  529.  Burkett  (1893)  2  Tex.  Civ.  App.  308,  21 

In   Clark  v.  Johnson  County   Teleph.  S.  W.  958 ;  Wilson  v.  Monmouth  Pottery 

Co.    (1908)    137    Iowa,   81,   114   N.   W.  Co.    (1909)    150  111.  App.  477;   Sheheck 

654,   it  was   held  error  to  charge  that  v.    National    Cracker    Co.     (1903)     120 

the   burden    of    proving   assumption    of  Iowa,  414,  94  N.  W.  930. 

risk  was   upon  the   defendant,   without  4  This  rule  has  been  explicitly  assert- 

distinguishing  between  the   assumption  ed  in  several  Indiana  cases.     Louisville, 

of  risks  ordinarily  incident  to  the  em-  jr.  A.  &   C.  R.   Go.  v.  8anford    (1888) 

ployment  and  the  assumption   of   risks  117    Ind.    265,    19    N.    E.    770;     Clark, 

arising  from  the  negligence  of  the  mas-  County   Cement   Go.   v.   Wright    (1897) 

ter.  16  Ind.  App.  630,  45  N.  E.  817;  Penn- 

The  burden  of  proving  nonassump-  sylvania  Co.  v.  Witte  (1896)  15  Ind. 
tion  of  risk  cannot  be  laid  upon  a  serv-  App.  583,  43  N.  E.  319,  44  N.  E.  377; 
ant  seeking  damages  for  injuries  al-  Chicago  &  E.  R.  Co.  v.  Wagner  (1896) 
leged  to  have  been  caused  by  his  mas-  17  Ind.  App.  22,  45  N.  E.  76,  1121; 
ter's  negligence.  Duffey  v.  Consolidated  Toledo,  St.  L.  &  E.  C.  R.  Co.  v.  Trim- 
Block  Coal  Co.  (1910)  147  Iowa,  225,  ble  (1893)  8  Ind.  App.  333,  35  N.  E. 
30  L.R.A.(N.8.)   1067,  124  N.  W.  609.  716;  Lake  Shore  &  M.  8.  R.  Go.  v.  John- 

A   servant   is   not   required   to   prove  son   (1908)    172  Ind.  548,  88  N.  E.  849, 

that  he  had  not  assumed  the  extraor-  transferred  from  appellate  court  (1908) 

dinary  risks  of  the  service,  or  that  he  42  Ind.  App.  687,  84  N.  E.  1104;  Bowles 

had  no  knowledge  of  them,  in  order  to  v.  Indiana  R.  Co.    (1901)   27  Ind.  App. 

make  out  a  prima  facie  case.     Warden  672,  87  Am.  St.  Rep.  279,  62  N.  E.  94: 

v.    Gore-Meenan   Co.    (1910)    83    Conn.  Chicago  &  E.  R.  Co.  v.  Lee   (1902)    29 

€42,  78  Atl.  422.  Iqd.  App.  480,  64  N.  E.  675;  Evansville 

In   an   action   for   damages   for   per-  Gas    &    Electric    Light    Go.    v.    Raley 
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in  his  complaint,  expressly  allege  his  ignorance  of  the  danger  to  which 
his  injury  was  due.  See  §  1629,  subd.  b^  post.  It  is  submitted,  how- 
ever, that  this  point  of  view  is  a  mistaken  one,  and  that  the  incidence 
of  the  burden  of  proof  is  logically  determinable  with  reference  to  any 
presumptions  which  may  be  entertained  in  the  premises,  and  not  with 
reference  to  the  allegations  which  may  be  deemed  necessary  to  show 
a  good  cause  of  action. 

As  soon  as  it  is  shown  that  the  servant  appreciated,  or  ought  to 
have  appreciated,  the  extraordinary  risk  in  question,  the  presumption 
that  every  risk  known  by  him  to  be  involved  in  his  employment  was 
accepted  becomes  operative,  and  he  has  the  burden  of  proving  any 

(1905)   38  Ind.  App,  342,  78  N.  E.  254;  In  Virginia  it  is  laid  down  that  the 

Parry  Mfg.  Co.  v.  Eaton  ( 1908 )  41  Ind.  servant    must    prove    that    the    injury 

App.  81,  83  N.  E.  510;  Bmrich  Furni-  complained  of  did  not  result  from  the 

ture  Co.  V.  Byrnes   (1909)   44  Ind.  App.  ordinary  hazards  of  the  business.     Nor- 

341,  87  N.  E.  1042.  folk   &    W.   R.    Go.   v.   Jackson    (1888) 

In  Illinois  the  rule  is  that  the  bur-  85    Va.    489,    8    S.    E.    370.      But   this 

den  of  proof  to  show  that  the  servant  statement   seems  to  be,   in   its   essence, 

did  not  have  knowledge  of  the  defective  nothing   more    than    an    affirmation    of 

conditions  is  upon  the  plaintiff.     Boss  the  doctrine  that  the  burden   of  prov- 

v.   GM-cago,   R.   I.   &   P.  R.  Co.    (1910)  ing    actionable    negligence    lies    on   the 

243  111.  440,  90  N.  E.  701;    George  B.  servant    (see   §    1599,   ante).     This   be- 

Sioift    Co.    V.    Gaylord    (1907)    229   111.  ing    one    of    the    states    in    which    the 

330,   82   N.   E.   299 ;    Tyma  v.   Tarrant  servant   is   not   required   to   allege   his 

Foundry  Co.    (1908)    144  111.  App.  454.  ignorance   of   the   danger    (see   §    1629, 

In  Chicago  &  E.  I.  R.  Co.  v.  Eeerey  subd.  c,  post),  it  can  scarcely  be  sup- 

(1903)    203   111.   492,   68   S.  E.   74,  the  posed  that  the  court  intended  to  enun- 

court  held  that  the  burden  of  proof  as  ciate  the  Indiana  doctrine, 

to  the  assumption  of  risk  of  defects  due  In   Vermont    it    has    been    held   that 

to  the  master's  negligence  is  upon  the  want  of  knowledge  and  comprehension 

plaintiff.  of  the  risks   causing  the   injury   is   an 

In  New  Hampshire  it  has  been  laid  essential  element  of  the  servant's  case, 

down  in  general  terms,  with  reference  and  consequently  the  burden  is  on  him 

to   an    injury   caused   by   an   abnormal  to     negative     them,     as     otherwise     he 

risk,  that  the  plaintiff  has  the  burden  would   be   taken   to   have   assumed   the 

of   proving  that  the   accident  was   not  risk.     Dunbar   v.    Central   Vermont   R. 

caused    by    a   risk    which    he    assumed  Co.    (1907)   79  Vt.  474,  65  Atl.  528. 

when    he    entered   the    defendant's   em-  The  burden  of  proving  that  the  serv- 

ployment.      Leasotte    v.    Boston    &    M.  ant    did    not    know    and    appreciate    a 

R.    Co.     (1899)     70    N.    H.    5,    45    Atl.  danger   created   by   the   master's   negli- 

1084;     Boyce    v.    Johnson     (1903)     72  gence    rests    upon    the    plaintiff.      Mc- 

N.  H.  41,  54  Atl.   707.  Duffee  v.   Boston  £  M.  R.   Co.    (1908) 

In    Ohio    it    was    laid    down    in    an  81  Vt.  52,   130  Am.   St.  Rep.   1019,   69 

early    case   that   a   servant   must    aver  Atl.  124;  Fowlie  v.  McDonald,  C.  &  Co. 

and  prove  that  he  did  not  know  of  the  (1909)    82   Vt.   230,   72  Atl.   989;   Bol- 

defects   in  question.     Mad  River  &   L.  ton    v.    Ovitt    (1907)     80    Vt.    362,    67 

E.    R.    Co.    V.    Barber    (1856)     5    Ohio  Atl.   881. 

St.  541,  67  Am.  Dec.   312.  In   a  Georgia  case   it  has   been   held 

In    Idaho    the    servant    must    show  that   it  was   incumbent  upon  the   serv- 

that  his   injury   did  not   arise   from   a  ant  to  show  that  he  did  not  know  and 

defect    which    he    knew    or    ought    to  had    not   equal    means    of    knowing   all 

have  known,  and  that  it  was  not  from  that  was  charged  as  negligence  to  the 

a    hazard     incident    to     the     business,  master.     Lvdd  v.   Wilkins    (1903)    118 

Minty   v.    Union  P.    R.    Go.    (1889)   "2  6a.  525,  45  S.  E.  429. 
Idaho,   471,  4  L.R.A.  409,  21  Pa.   660. 
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facts  upon  which  he  may  rely  for  the  purpose  of  bringing  the  case 
within  one  of  the  recognized  exceptions  to  the  rule  which  charges  him 
with  that  acceptance. * 

[c.  Coservice. — There  is  a  decided  conflict  among  the  reported 
cases  as  to  whether  the  burden  of  proving  that  the  servant  through 
whose  negligence  the  plaintiff  was  injured  was  his  fellow  servant  is 
upon  the  defendant  or  upon  the  plaintiff.®] 


S  Malm  V.  ThcUn  (1896)  47  Neb. 
686,  66  N.  W.  650,  where  the  promise 
of  the  master  to  remedy  the  dangerous 
conditions  was  relied  upon  by  the  serv- 
ant; Colorado  &  S.  R.  Go.  v.  Reynolds 
(1911)  51  Colo.  231,  116  Pac.  1043 
(similar  facts)  ;  Glantz  v.  Chicago, 
B.  £  Q.  R.  Co.  (1910)  87  Neb.  60,  127 
N.  W.  221;  Parfitt  v.  Sterling  Veneer 
&  Basket  Go.  (1910)  68  W.  Va.  438, 
69  S.  E.  985  (similar  facts)  ;  Alabama 
Consol.  Goal  rf-  I.  Go.  v.  Heald  (1910) 
168  Ala.  626,  53  So.  162  (assurance 
of  safety  by  master)  ;  Morden  Frog  & 
Crossing  Works  v.  Fries  (1907)  228 
III.  246,  119  Am.  St.  Rep.  428,  81  X. 
E.  862  (promise  to  repair)  ;  Elliott  v. 
Sawyer  (1910)  107  Me.  195,  77  Atl. 
782    (servant   acting   under   orders). 

A  plaintiff  injured  by  the  negligent 
act  of  a  fellow  servant  must  show  that 
the  act  was  performed  in  accordance 
with  the  instructions  of  a  vice  princi- 
pal. Baldwin  v.  American  Writing 
Paper  Go.  (1907)  196  Mass.  402,  82 
N.  E.   1. 

The  burden  is  upon  the  complainant 
to  establish  that  he  had  been  induced 
to  remain  at  work  by  the  promise 
to  repair  on  the  part  of  someone  au- 
thorized and  empowered  by  the  master 
to  give  such  permits.  Houston  v.  Owen 
(1902)  —  Tex.  Civ.  App.  — ,  67  S. 
W.   788. 

If  the  defect  and  the  risk  created  by 
it  were  obvious,  it  is  proper  for  the 
trial  judge  to  refuse  a  request  for  an 
instruction  that  the  defendant  has  the 
burden  of  proving  the  plaintiff's  knowl- 
edge of  the  existence  of  the  defect.  Fer- 
guson V.  Phoenix  Cotton  Mills  (1901) 
106  Tenn.  236,  61  S.  W.  53. 

In  Goates  v.  Burlington,  C.  R.  &  N. 
R.  Co.  (1883)  62  Iowa,  492,  17  N.  W. 
760,  the  jury  were  instructed  to  the 
effect  that,  if  deceased  had  knowledge 
of  the  condition  of  the  frog,  and  con- 
tinued in  the  employment  of  the  de- 
fendant, and  made  no  complaint  there- 
of,   and    was    not    promised    a    change, 


there  could  be  no  recovery,  and  that 
the  burden  of  proving  the  same  was  on 
the  defendant.  Discussing  the  con- 
tention that  this  instruction  was  er- 
roneous, because  it  not  only  required 
the  defendant  to  prove  that  the  de- 
ceased had  knowledge  of  the  defect,  but 
also  to  prove  that  he  did  not  make 
complaint  thereof  and  was  not  prom- 
ised a  change  therein,  the  court  said: 
"In  Wells  V.  Burlington,  C.  R.  &  N. 
R.  Co.  (1881)  56  Iowa,  520,  9  N.  W. 
364,  it  is  held  that  the  burden  rested 
upon  the  defendant  to  prove  the  affirm- 
ative allegation  of  the  defense,  and  the 
fact  that  the  plaintiff  had  knowledge 
of  the  alleged  danger  to  which  he  was 
exposed.  We  think  that,  when  the  de- 
fendant has  shows  that  fact,  it  may 
well  rest  upon  it  as  a  defense,  and 
that,  in  the  absence  of  some  excuse 
from  the  plaintiff  for  exposing  himself 
to  dangers  known  to  him,  there  can  be 
no  recovery.  It  is  a  general  rule  (sub- 
ject, of  course,  to  some  exceptions) 
that  a  party  to  an  action  is  not  re- 
quired to  establish  the  negative  of  a 
proposition.  When  the  defendant 
shows  that  the  plaintiff  knew  of  the 
dangerous  condition  of  the  road  or 
machinery  which  he  aided  to  operate 
it  is  then  incumbent  on  the  plaintiff 
to  show  that  he  was  in  some  manner 
justifiable  in  exposing  himself  to  the 
danger.  The  fact  that  such  proof  can- 
not be  made  in  some  cases  where  the 
injury  results  in  death  is  no  reason 
why  the  rule  that  the  party  who  holds 
the  affirmative  of  an  issue  is  required 
to  assume  the  burden  of  proof  should 
not  be  enforced.  If  the  burden  had 
been  held  to  rest  on  the  defendant  to 
prove  the  negative,  it  would  have  been 
required  to  introduce,  as  witnesses,  all 
of  its  officers  and  employees  to  whom 
such  notice  might  properly  be  given, 
and  prove  by  them  that  no  complaint 
was   made." 

Bin    Mobile,   J.   &   K.    0.   R.   Go.    v. 
Hicks    (1907)    91   Miss.   273,   124   Am. 
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St.    Rep.    679,    46    So.    360,    the    court  It  (ievolves  upon  him  who  relies  upon 

said    "it    is    manifestly    the    duty"    of  the  absence  of  the   relationship   of  co- 

tlie   master   to   show   that    a   negligent  servants   to   establish   its   nonexistence, 

servant  was  the  fellow  servant  of  the  8hav>    v.    Banibrick-Bates    Gonstr.    Co. 

plaintiff.  102  Mo.  App.   666,   77  S.   W.   96.     To 

The  defense  of  coservice  is  an  affirm-  the  same  effect,  McGowwn  v.  St.  Louis 

ative    defense,    and    the    burden    is    on  d   I.   M.   R.    Go.    (1876)    61   Mo.   528; 

the    defendant   to    establish    it.      Bjor-  Blessing  v.   St.  Louis,  K.   G.   &   N.  R. 

man     v.     Fort     Bragg     Redwood     Go.  Co.    (1883)    77   Mo.   410    (holding  non- 

(1894)    104  Cal.  626,  38  Pac.  451    (in-  suit    to    be     properly     granted    where 

struction    held    erroneous    which    told  engineer    failed    to    prove    that    train 

the  jury  that  the  burden  was   on   the  despatcher  was  not  his  fellow  servant), 

plaintiff  to  prove  that  the  injury  was  The   law   presumes   that   all    persons 

caused  by  the  negligence  of  the  defend-  engaged  in  the  common  employment  of 

ant,   and  not  by  anyone  else,   or  by   a  the   same   master,    though    different   in 

fellow  servant  of  the   plaintiff).  rank,     are     fellow     servants,     and     the 

In  Patterson  v.  Houston  c6  T.  G.  R.  burden  is  on  him  who  claims  damages 

Go.    (1897)    —  Tex.   Civ.   App.   — ,   40  for  an  injury  caused  by  the  negligence 

S.     W.     442,     the     court     said:     "The  of  one  employed  by  the  same  master,  to 

burden    of    proof    was    on    the    defend-  show    that    his    coemployee    is    a    vice 

ant  to  show  that  the  plaintiff  [a  brake-  principal,    and   stands   in   the   place  of 

man]    was    a   fellow    servant  with   the  the  master.     Mollhoff  v.  Chicago,  R.  I. 

employees  operating  the  switch  engine,  d  P.   R.   Co.    (1905)    15   Okla.   540,   82 

and  not  on  the  plaintiff  to  show  that  Pac.  733. 

he  was  not  such  fellow  servant."  In   Illinois   there    is    a    curious    con- 

The   burden   is    on  the   defendant   to  flict  in  the  decisions, 

establish  the  defense  of  coservice.     Ghi-  In    Chicago    d    A.    R.    Co.    v.   House 

cago,  B.  d  Q.  R.  Co.  v.  Oyster   (1899)  (1898)     172    111.    601,    50    N.    E.    151, 

58  Neb.  1,  78  N.  W.  359.  the   court   adopted   the   opinion   of   the 

In     Milieu     v.     Pacific     Bridge     Co.  lower    court   which    contained   a   state- 

(1908)    51   Or.   538,    95   Pac.    196,   the  ment  that   upon   the   question   whether 

court  said  that  the  defense  of   coserv-  the  relationship  existed,  the  defendant 

ice  is  affirmative  and  must  be  pleaded  "is    the    affirmant,    though    the    declar- 

to  avail.  ation    contained    the    negative    allega- 

In  an  action  for  damages  for  injuries  tion." 

sustained   by   an   employee   of    the   de-  "The    burden    of    proof    to    establish 

fendant  through  the  latter's  negligence,  the    relation     [of    fellow    servants]     is 

in   which   the   issues   are   submitted   to  upon   the   defendant,    even   though   the 

the     jury     on     the    evidence     produced  plaintiff    alleges    the    negative    in    his 

by   the   plaintiff   alone,    an    instruction  declaration."      Hartley    v.    Chicago    d 

placing    the    burden    of    proof    on    the  A.  R.   Co.    (1902)    197   111.   440,   64  N. 

defendant  to  establish  the  fact  that  the  E.  382.     This  is  quoted  with  approval 

injury  occurred  through  the  fault  of  a  in  Missouri  Mallealle  Iron  Go.  v.  Dil- 

feliow    servant    of    the    plaintiff,    and  Ion    (1903)    206  111.   145,   69  N.   E.   12, 

explaining    the    state    of    the    evidence  which  is  followed  by  Chicago,  P.  d  St. 

to  which  the  instruction  may  apply,  is  L.  R.   Go.  v.   Mikesell    (1904)    113   111. 

not    erroneous.      Consolidated    Kansas  App.    146,   and   East   St.   Louis   d    Su- 

City   Smelting   d   Ref.    Go.   v.    Oshorne  lurian  R.  Go.  v.  Hill    (1907)    133  111. 

(1903)   66  Kan.  393,  71  Pac.  838.  App.   14. 

On  the  other  hand,  in  Kansas  City,  The  Hartley  Case  is  also  followed  in 

Ft.  S.  d  M.  R.   Co.  v.  Becker    (1897)  Southern    R.    Co.    v.    Stewart     (1902) 

63   Ark.    477,   39    S.   W.    358,   where    a  108  111.  App.   652,  and  in  Spring  Val- 

flreman   was    injured,   the    court    said:  ley   Coal   Co.  v.  Buzis    (1904)    115  111. 

"The  fireman  and  engineer  were  in  the  App.   196,   affirmed  in    (1905)    213   111. 

common  service  of  the  defendant,  work-  341,    72    N.    E.    1060    (but    this    point 

ing  together  to  a  common  purpose,   in  is   not   mentioned). 

the    same    department,    as    shown    by  On    the   other   hand,    in   Joliet   Steel 

the  evidence.     The  presumption  is  they  Go.    v.    Shields    (1890)     134    111.    209, 

were   fellow   servants,   and   it   devolved  25    N.    E.    569,    the    court    said:      "In 

on  the  plaintiff  to  show  that  they  were  all  actions  for  negligence  the  burden  is 

not."  upon  the  plaintiff  to  allege  and  prove 
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1609.  [842]  Burden  of  proof  as  to  servant's  contributory  negligence. 

— A  collection  of  the  authorities  which  bear  upon  the  subject  of  the 
burden  of  proof  in  its  relation  to  the  defense  of  contributory  negli- 
gence will  be  found  in  Shearm.  &  Eedf.  ISTeg.  107,  108.  This  subject 
is  also  treated  in  an  exhaustive  note  to  Ohlahoma  City  v.  Beedj  33 
L.E.A.(]Sr.S.)  1083.  For  the  purposes  of  the  present  treatise  it  will 
be  sufficient  to  refer  to  the  employers'  liability  cases  in  which  the 
antagonistic  doctrines  on  that  subject  have  been  applied.'^ 


such  negligent  acts  of  the  defendant 
as  will  entitle  the  plaintiff  to  recover. 
.  .  .  The  words  'defendant's  serv- 
ants,' clearly  include  any  and  all  of 
defendant's  servants,  and  so,  neces- 
sarily, it  is  not  sufficient,  here,  merely 
to  allege  and  prove  an  injury  to  the 
plaintiff  from  the  negligence  of  the  de- 
fendant's servants  generally,  for  it  is 
just  as  consistent  with  that  allegation 
and  proof  that  the  defendant  is  free 
of  liability  as  that  it  is  liable." 

The  plaintiff  has  the  burden  of 
proving  that  he  and  the  servant 
through  whose  negligence  he  was  in- 
jured were  not  fellow  servants.  Chi- 
cago City  R.  Co.  V.  Leech  (1904)  208 
111.  198,  100  Am.  St.  Eep.  216,  70 
N.   E.   282. 

The  Leech  Case  is  followed  in  Woolf 
V.  Deahl  (1910)  152  111.  App.  357, 
and  Farb&r  v.  St.  Louis  Nat.  Stock 
Yards   (1910)    152  111.  App.  589. 

In  the  Leech  Case,  the  court  said: 
"An  opinion  of  an  appellate  court  had 
been  adopted  in  Chicago  &  A.  R.  Go.  v. 
House,  supra,  in  which  it  was  said 
that  upon  the  question  whether  the 
servants  in  that  case  were  fellow  serv- 
ants, appellant  was  the  affirmant, 
though  the  declaration  contained  the 
negative  allegation.  No  question  as 
to  the  burden  of  proof  was  in  any  way 
involved,  and  it  cannot  be  presumed 
that  the  appellate  court  attempted  to 
overrule  the  decisions  of  this  court  on 
that  question.  Whatever  may  have 
been  meant  by  the  statement,  if  it 
was  intended  to  establish  a  new  rule 
as  to  the  burden  of  proof,  it  was  in- 
correct. There  was  no  intention  in 
adopting  the  opinion,  or  in  the  case 
of  Hartley  v.  Chicago  <&  A.  R.  Co. 
supra,  which  referred  to  it,  to  over- 
rule the  previous  cases  on  that  ques- 
tion." 

1  (a)  Burden  on  plaintiff  to  disprove 
contributory   negligence. — The   doctrine 


that  the  burden  of  disproving  contribu- 
tory negligence  rests  on  the  servant 
has  been   recognized  in   several   cases. 

Illinois. — Illinois  C.  R.  Co.  v.  Cozby 
(1898)  174  111.  109,  50  N.  E.  1011,  af- 
firming (1896)  69  111.  App.  256;  Chir 
oago  &  A.  R.  Go.  v.  Myerrs  (1910)  95 
111.  App.  578;  Chicago,  B.  &  Q.  R.  Co. 
V.  Montgomery  (1884)  15  111.  App. 
205;  George  B.  Swift  Co.  v.  Gaylord 
(1907)  229  111.  330,  82  N.  E.  299; 
St.  Louis  Nat.  Stock  Yards  v.  Burns 
(1901)  97  111.  App.  175;  Anderherg 
V.  Chicago  &  N.  W.  R.  Go.  (1901)  98 
111.  App.  207;  Baltimore  &  0.  S.  W. 
R.  Co.  V.  Clifford  (1901)  99  111.  App. 
381;  Chicago  v.  Enright  (1908)  138 
111.  App.  179;  Rausa  v.  Bartzen  (1908) 
140  111.  App.  555;  Rizzo  v.  Elgin.  J. 
&  E.  R.  Co.    (1909)    151  111.  App.  269. 

Although  an  instruction  fails  to 
qualify  the  plaintiff's  right  of  recovery 
by  a  statement  that  he  must  not  have 
known  of  the  danger  and  unnecessarily 
gone  into  it,  the  defect  is  cured  by  a 
subsequent  instruction  that  he  must 
affirmatively  show  by  a  preponderance 
of  the  evidence  that  he  was  in  the 
exercise  of  due  care.  American  Exp. 
Co.  V.  Risley  (1898)  77  111.  App.  476, 
affirmed  in  (1899)  179  111.  App.  295,  53 
N.  E.  558. 

A  finding  that  an  employee  was,  at 
the  time  he  was  killed,  using  due  care 
for  his  safety,  is  justified  by  evidence 
that  he  was  an  intelligent,  sober,  and 
careful  youth  of  nineteen  years,  where 
there  was  no  eye  witness  to  the  acci- 
dent, and  no  countervailing  evidence. 
Dallemand  v.  Saalfeldt  (1898)  175 
111.  310,  48  L.R.A.  753,  67  Am.  St. 
Rep.  214,  51  N.  E.  645,  affirming 
(1897)  73  111.  App.  151.  To  the  same 
effect,  see  Malott  v.  Laufman  ( 1900 ) 
89  111.  App.  178,  where  the  plaintiff 
was  an   adult. 

Indiana. — Pennsylvania  Co.  v.  Fin- 
ney (1896)   145  Ind.  551,  42  N.  E.  816. 
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[It  is  a  principle  frequently  asserted  that  if  a  servant  is  killed  and 
there  are  no  eye  witnesses  of  the  accident,  the  presumption  will  be  in- 

This  decision  seems  to  be  inconsistent  Minneapolis  &  8t.  L.  R.  Co.  (1889)  78 
with  an  earlier  one  in  which  it  was  laid  Iowa,  509,  43  N.  W.  303. 
down  that  an  employee  who  Is  suing  An  instruction  is  erroneous  by  which 
for  injuries  received  through  the  negli-  the  jury  are  told  that  they  have  the 
gence  of  an  incompetent  fellow  servant,  right  to  infer  that  the  plaintiff,  when 
and  is  met  by  the  defense  of  contribu-  he  received  the  injury,  was  in  the  line 
tory  negligence,  is  not  required  to  show  of  his  duty,  and  in  the  exercise  of  prop- 
that  he  had  no  knowledge  of  that  in-  er  care  and  diligence,  if  such  infer- 
competency.  Penvnsyhunia  Co.  v.  ence  is  in  perfect  harmony  with  all 
Honey  (1883)  89  Ind.  453,  46  Am.  the  facts  established  by  the  evidence. 
Rep.  173.  The  position  of  the  court  Perigo  v.  Chicago,  R.  I.  &  P.  R.  Co. 
is  indicated  by  the  following  remark:  (1880)  55  Iowa,  326,  7  N.  W.  627. 
"It  may  be  true  that,  where  a  nega-  Where  an  employee  of  a  railroad 
tive  fact  is  essential  to  a  recovery,  it  company,  who  was  an  experienced 
must  be  proved;  but  such  a  fact  as  the  brakeman,  when  last  seen  alive  was 
want  of  capacity  of  fellow  servants  performing  his  duty  in  setting  the 
constitutes  no  essential  ingredient  of  brakes,  and  a  minute  later,  the  train 
the  cause  of  action  in  such  a  case  as  having  separated,  he  was  thrown  to 
this."  Viewed  with  reference  to  the  the  ground  and  killed,  it  was  held  that, 
particular  element  of  contributory  although  there  was  no  other  evidence 
negligence,  which  it  was  said  the  serv-  bearing  on  the  question  of  negligence 
ant  was  not  required  to  establish,  this  on  his  part,  the  court  was  justified 
decision  is  also  essentially  repugnant  in  submitting  it  to  the  jury  in  an 
to  those  of  the  same  court  which  are  action  against  the  company.  Bums 
cited  in  §   1608,  note  4,  ante.  v.  Chicago,  M.  &  St.  P.  R.  Co.    (1886) 

The    effect    of    the    Indiana    statute  69    Iowa,    450,    58    Am.    Rep.    227,    30 

cited  in   §   1630,   note  2,   post,  is  that  N.   W.   25. 

the     onus      of     proving      contributory  Louisiana. — In  support  of  the  inclu- 

negligence   now   lies   on  the   defendant,  sion  of  this  state  among  those  in  which 

Iowa. — Error  in  charging  in  an  ac-  the  servant  has  the  burden  of  disproving 
tion  against  a  master  to  recover  for  contributory  negligence,  Messrs.  Shear- 
the  death  of  a  servant,  that  the  bur-  man  &  Eedfield  cited  Moore  v.  Shreve- 
den  was  upon  defendant  to  establish  port  (1848)  3  La.  Ann.  645;  Ryan  v. 
the  allegations  of  contributory  negli-  Louisville,  N.  0.  <&  T.  R.  Co.  (1892)  44 
gence  made  against  the  plaintiff's  in-  La.  Ann.  806,  11  So.  30.  The  former  of 
testate,  as  well  as  to  establish  its  these  cases  cannot  be  regarded  as  an 
claim  of  waiver  of  defects  in  the  ap-  explicit  affirmation  of  the  doctrine,  and 
pliance  which  caused  the  injury,  is  not  in  the  latter  the  court  expressly  de- 
cured  by  an  instruction  that  the  plain-  clined  to  express  any  decided  opinion  on 
tiff   conceded   that   the    deceased   knew  the  question. 

of  the  defects  in  the  appliance  when  he  A  more  satisfactory  authority  is  Deik- 

entered  the  master's   service,   where   it  man  v.  Morgan's  L.  &  T.  R.  &  8.  S.  Go. 

is   probable   that   the   jury   understood  (1888)  40  La.  Ann.  787,  5  So.  76,  which 

that    "waiver"    consisted    not    only    of  certainly  puts  the  burden  of  disproving 

a   knowledge    of   the    danger    and    con-  contributory  negligence  on  the  plaintiff, 

tinuance    in    the    employment,    but    of  Yet    it   was   expressly   laid   down    in 

absence   of   protest   and  of   promise   to  Myhan  v.   Louisiana   Electric   Light   & 

repair.     Ford   v.   Chicago,   R.   I.    &  P.  P.  Co.  (1889)  41  La.  Ann.  964,  7  L.R.A. 

R.  Co.   (1898)    106  Iowa,  85,  75  N.  W.  172,   17   Am.   St.   Rep.   436,   6   So.   799, 

650,    reversing    on    rehearing     (1897)  that  the  burden  of  proving  the  servant's 

—  Iowa  —  ,  71  N.  W.  332.  knowledge  of  the  risk  lies  on  the  mas- 

The    absence    of    contributory    negli-  ter,  and,  as  the  defense  set  up  was  con- 

gence    need    not    necessarily    be    estab-  tributory   negligence,    it   seems    a   war- 

lished    by    direct    proofs,    but    in    the  rantable  inference  that  the  court  must 

very   nature   of   things   must   often   be  have    considered   that   the    master    has 

found,    if   at   all,   from   the    facts    and  the  burden  of  establishing  that  defense, 

circumstances  of  the  case.     Qorman  v.  as  a  whole. 
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dulged  that  he  was  in  the  exercise  of  due  care;  especially  if,  Avben 
last  seen,  he  was  acting  with  due  care  and  within  the  scope  of  his 

Maine. — Cunningham    v.    Bath    Iron  Delavxcre,  L.   d   W.  R.   Go.    (1899)    39 

Works   (1899)   92  Mo.  501,  43  Atl.  106;  App.  Div.  647,  57  N.  Y.  Supp.  203. 

McLane  v.  Perkins    ( 1898 )    92  Me.   39,  In  an  action  for  the  death  of  a  brake- 

43  L.R.A.  487,  42  Atl.  255    (entire  ab-  man,  caused  by  his  striking  against  a 

sence  of  evidence  as  to  the  manner  in  low  overhead  bridge,  alleged  not  to  be 

•which  employees  were  drowned)  ;  Erick-  properly   guarded    by    "telltales,"    free- 

.son  V.  Monson  Consol.  Slate  Co.   (1905)  dom  from  contributory  negligence  is  not 

100  Me.   107,   60   Atl.   708;    Wyman   v.  established  by  evidence  that  two  of  the 

Berry   (1909)    106  Me.  43,  75  Atl.  123,  telltales  near  the  center  were  entirely 

20   Ann.    Gas.   439 ;    Fournier   v.    York  gone  and  one  was  tangled  with  another, 

Mfg.   Co.    (1911)    108  Me.  357,  81  Atl.  thus  leaving  a  space  of  about  18  inches, 

:S2.  through  which  a  brakeman's  head  might 

Massachusetts. — Blanohette  v.  Border  pass  without  being  struck  by  them  and 

City  Mfg.  Co.    (1886)    143  Mass.  21,  8  thereby  warned  of  the  bridge;  that  de- 

N.  E.  430 ;  Riley  v.  Connecticut  River  R.  ceased  was  walking  leisurely  forward  on 

Co.    ( 1883 )    135   Mass.   292 ;    Lieotte  v.  the  train  as  it  approached  the  bridge, 

New   York   C.  &   U.  R.  B.   Co.    (1907)  with  the  telltales  and  bridge  in  plain 

196  Mass.  519,  83  Me.  362;   Berdos  v.  sight;  and  that  snow  had  fallen  on  the 

Tremont  &  S.  Mills    ( 1911 )    209  Mass.  day  of  the  accident,  but  was  not  falling, 

489,  95  N.   E.   876,  Ann.  Gas.   1912   B,  so  as  to  blind  him,  when  he  struck  the 

797.  bridge.     Albring  v.  New  York  C.  d  H. 

New  York.—DoUins  v.  Brmon  (1890)  R.  R.  Co.   (1900)   46  App.  Div.  460,  61 

119  N.  Y.  188,  23  N.  E.  537;   Hunt  v.  N.  Y.  Supp.  763. 

Dexter    Sulphite    Pulp    &    Paper    Co.  A    servant  may  establish  his  freedom 

(1905)    183  N.  Y.  544,  76  N.  E.  1097,  from  negligence  either  by  direct  testi- 

affirming   (1905)   100  App.  Div.  119,  91  mony  of  acts  showing  care,  or  by  cir- 

T^.  Y.  Supp.  279 ;  Clancy  v.  Neio  York,  cumstantial  evidence  from  which  a  lack 

N.  B.  &  H.  R.   Co.    (1911)    201   N.   Y.  of   contributory  negligence   may   be   in- 

235     94   N.    E.    867,    reversing    (1909)  ferred.      Vincent   v.    Alden    (1899)     45 

133'  App.    Div.    119,    117    N.    Y.    Supp.  App.  Div.  627,  61  N.  Y.  Supp.  62. 

233:  Frounfelker  v.  Delaware,  L.  &  W.  By  the  provisions  of  the  act  of  May 

.??.  Co.    (1902)    74  App.  Div.  224,  77  N.  24,  1910    (labor  law,  §  202a),  the  eon- 

Y.   Supp.  470;   Lowry  v.  Anderson   Go.  tributory  negligence   of  the   servant   is 

(1904)  96  App.  Div.  465,  89  N.  Y.  "a  defense  to  be  pleaded  and  proved  by 
Supp.    107 ;    Hunt    v.   Dexter    Sulphite  the  defendant." 

Pulp  &  Paper  Go.  (1905)   100  App.  Div.  Ohio. — In  this  state  is  was  laid  down 

119,   91   N.   Y.   Supp.   279,    affirmed   in  in  an  early  case  that  the  plaintiff  must 

(1905)  183  N.  Y.  544,  76  N.  E.  1097;  aver  and  prove  that  he  used  due  care 
Voorhees  v.  Hudson  River  Teleph.  Co.  and  diligence.  Mad  River  &  L.  E.  R. 
(1905)    109   App.   Div.   465,   95   N.   Y.  Co.  y.  Barber  (1856)  5  Ohio  St.  541,  67 

"Supp.    703,    1167;    LaDuke    v.    Hudson  Am.   Dec.  312.     But  this  ruling  is   in- 

River  Teleph.  Go.   ( 1908 )   124  App.  Div.  consistent  with  later  cases  in  which  the 

106,   108   N.  Y.  Supp.   189;    Auhrey  v.  doctrine  is  adopted  that  the  burden  of 

Hudson  Yailey  R.  Co.  (1910)   139  App.  proving  contributory  negligence  lies  on 

Div.  318.  123  N.  Y.  Supp.  1052;  Butler  the   master,    unless    the    servant's    own 

v.  Buffalo,  R.  &  P.  R.  Co.    (1911)    142  testimony  tends  to  show  the  existence  of 

App.  Div.  282,  126  N.  Y.  Supp.  823.  such  negligence.    Baltimore  &  0.  R.  Co. 

A  railroad  brakeman,  in  an  action  by  v.   Whitacre    ( 1880 )    35   Ohio   St.   627 ; 

him  against  the  railroad  company  to  re-  Cleveland,  C.  &  C.  R.   Co.  v.  Crawford 

cover  damages  for  injuries  sustained  by  (1874)    24  Ohio  St.  636,   15  Am.  Eep. 

being  struck  by  a  bridge  while  on  top  633;   RoUson  v.   Gary    (1876)    28  Ohio 

of  a  car,  is  charged  with  the  burden  of  St.  241. 

proving  his  freedom  from  contributory         Uhode  Islamd. — That   this   is   one   of 

negligence,  and  that  he  did  not  know  it  the  states  in  which  the  burden  of  dis- 

was  a  low  bridge,  and  could  not  have  proving  contributory  negligence  lies  on 

ascertained  that  fact  in  the  exercise  of  the  plaintiff  was  explicitly  declared  in 

.ordinary  care  and  caution.    Williams  v.  a  recent  case,  in  which  it  was  held  that 
M.  &  S.  Vol.  IV.— 308. 
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duties.     This  principle  enures  to  the  benefit  of  the  servant  even  in 
those  jurisdictions  in  which  the  burden  of  proof  is  upon  the  plaintiff, 


no  presumption  could  be  indulged  in  aid 
of  the  theory  that  an  experienced  line- 
man was  in  the  exercise  of  due  care  at 
the  time  he  met  his  death,  where,  al- 
though there  were  no  eyewitnesses,  it 
is  apparent,  from  the  character  of  bis 
injuries,  that  he  received  a  severe  elec- 
tric shock  which  must  have  been  caused 
either  by  his  becoming  grounded  wliile 
in  contact  with  a  heavily  charged  wire, 
or  from  his  creating  a  short  circuit  for 
the  current  through  his  body.  Judge  v. 
\ara-gamsett  Electric  Lighting  Co. 
(1899)  21  R.  I.  128,  42  Atl.  507.  The 
court  referred  to  the  earlier  decision  in 
Cassidy  v.  Angell  (1879)  12  R.  I.  447, 
34  Am.  Rep.  690,  which  had  been  eon- 
Btrued  by  other  courts  and  by  text- 
writers  as  embodying  the  doctrine  that 
the  burden  of  proving  contributory  neg- 
ligence lies  on  the  defendant  in  Rhode 
Island.  The  actual  effect  of  this  deci- 
sion was  explained  to  be  this, — that 
where  the  facts  established  show  that 
there  was  nothing  to  put  a  decedent  on 
his  guard  against  the  danger  which 
caused  his  death,  his  representative  is 
entitled  to  the  benefit  of  a  presumption 
that  he  was  in  the  exercise  of  ordinary 
care,  if  nothing  to  the  contrary  ap- 
pears; but  that,  nevertheless,  if  evi- 
dence is  adduced  by  the  defendant  which 
tends  to  rebut  this  presumption,  the 
burden  still  rests  upon  the  plaintiff  to 
satisfy  the  jury  by  a  preponderance  of 
the  evidence  that  he  was  in  the  exercise 
of  due  care.  It  is  obvious,  however, 
that  the  logical  result  of  entertaining 
the  presumption  thus  supposed  to  be  in- 
dulged is  that  the  existence  of  contrib- 
utory negligence  is  negatived  at  the  out- 
set, unless  the  defendant  offers  evidence 
in  rebuttal,  and  that  this  situation 
necessarily  implies  that  the  burden  of 
proving  such  negligence  rests  upon  him. 
Rogers,  J.,  in  a  concurring  opinion, 
dwelt  upon  this  objection  to  the  ex- 
planation which  had  been  given  of  the 
rationale  of  the  earlier  decision,  and 
intimated  that,  unless  it  could  be  sus- 
tained upon  some  other  ground,  it  was 
of  no  authority. 

That  the  burden  of  disproving  con- 
tributory negligence  is  upon  the  serv- 
ant is  implied,  if  not  directly  asserted, 
in  Petrarca  v.  Quidmck  Mfg.  Co. 
(1905)   27  R.  I.  265,  61  Atl.  648. 


West  Virginia. — In  three  cases  this 
court  explicitly  took  the  position  that 
the  burden  of  proving  contributory  neg- 
ligence lies  on  the  defendant.  Snyder 
V.  Pittsburgh,  G.  &  St.  h.  R.  Co.  (1877) 
11  W.  Va.  14;  Sheff  v.  Huntington 
(1880)  16  W.  Va.  317;  Fowler  v.  Balti- 
more &  0.  R.  Go.  (1881)  18  W.  Va.  579. 
These  were  all  actions  by  strangers. 
But  in  Johnson  v.  Chesapeake  &  0.  R. 
Co.  (1892)  36  W.  Va.  73,  14  S.  E.  432, 
a  passage  from  Wood's  treatise  on 
Master  and  Servant,  §  382,  to  the  effect 
that  the  servant  must  aver  and  prove 
that  he  exercised  due  care,  was  quoted 
with  approval. 

(b)  Burden  on  defendant  to  prove 
contributory  negligence.— In  the  great 
majority  of  American  states  the  burden 
of  proving  the  existence  of  contributory 
negligence  rests  on  the  defendant.  This 
rule  has  been  explicitly  affirmed  in  the 
following  employers'  liability  cases: 
Baltimore  &  O.  R.  Co.  v.  Burris  (1901) 
50  C.  C.  A.  48,  111  Fed.  882;  Teams  & 
P.  R.  Co.  V.  Reagan  (1902)  55  C.  C.  A. 
427,  118  Fed.  815;  Northern  P.  R.  Co. 
V.  Tynan  (1902)  56  C.  C.  A.  192,  119 
Fed.  288 ;  Texas  &  P.  R.  Go.  v.  Putman 
(1903)  57  C.  C.  A.  58,  120  Fed.  754; 
Bitritz  V.  Brown  (1910)  180  Fed.  1019; 
Eichhorn  v.  Central  R.  Co.  (1911)  185 
Fed.  624 ;  Baltimore  &  0.  R.  Co.  v.  Tay- 
lor (1911)  109  C.  C.  A.  172,  186  Fed. 
828;  Montgomery  <£  E.  R.  Go.  v.  Cham- 
bers (1885)  79  Ala.  338;  Little  Rock, 
M.  R.  <£  T.  R.  Go.  V.  Leverett  (1886)  48 
Ark.  333,  3  Am.  St.  Rep.  230,  3  S.  W. 
50;  Little  Rock  d  Ft.  S.  R.  Co.  v.  Eu- 
banks  (1886)  48  Ark.  460,  3  Am.  St. 
Rep.  245,  3  S.  W.  808 ;  Choctaw,  0.  &  G. 
R.  Co.  V.  Doughty  (1905)  77  Ark.  1,  91 
S.  W.  768;  Wallis  v.  St.  Louis,  I.  M.  & 
S.  R.  Go.  (1906)  77  Ark.  556,  95  S.  W, 
446 ;  A  luminum  Co.  v.  Ramsey  ( 1909 ) 
89  Ark.  522,  117  S.  W.  568;  Mammoth 
Vein  Coal  Co.  v.  Johnson  (1910)  94 
Ark.  621,  127  S.  W.  971;  Clark  v.  Tu- 
lare Lake  Dredging  Co.  (1910)  14  Cal. 
App.  414,  112  Pac.  564;  Big  Five  Tun- 
nel, Ore- Reduction  <J  Tramsp.  Co.  v. 
Johnson  (1908)  44  Colo.  236,  99  Pac. 
63;  Taylor  v.  Prairie  Pebble  Phosphate 
Go.  (1911)  61  Fla.  455,  54  So.  904; 
Central  of  Georgia  R.  Co.  v.  Vining 
(1902)  116  Ga.  284,  42  S.  E.  492; 
Adams  v.  Bunker  Hill  &  S.  Min.  Co, 
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(1907)    12  Idaho,  637,  11  L.E.A.(N.S.)  280,  56  S.  W.  204;  Galveston,  H.  &  8.  A. 
844,  89  Pac.  624;  Davis  v.  Meroer  hum-  li.   Go.  v.   Collins    (1900)    24  Tex.   Civ. 
her  Go.    (1905)    164   Ind.  413,  73  N.  E.  App.  143,  57  S.   W.   884;   San  Antonio 
899;  Cleveland,  C.  C.  <£-  St.  L.  R.  Go.  v.  cf   A.   P.  R.   Co.  v.  Lindsey    (1901)    27 
Powers    (1909)    173  Ind.  ]05,  88  X.  E.  Tex.  Civ.  App.  316,  65  S.  W.  668;   Ghi- 
1073,  89  N.  E.  485;   ^Voriman  v.  Minieh  cago,  R.  I.  &  T.  R.  Co.  v.  Long   (1903) 
(1901)    28  Ind.  App.  31,  62  N.  E.  85;  32  Tex.  Civ.  App.  40,  74  S.  W.  59,  writ 
Brower  v.  Locke    (1903)    31   Ind.  App.  of  error   denied  in    (1903)    97  Tex.  69, 
353,  67  N.  E.  1015;    Vandatia  Goal  Go.  75  S.  \V.  483;  International  &  G.  N.  R. 
v.  Yemm   (1911)   175  Ind.  541,  94  N.  E.  Go.  v.   Pina    (1903)    33  Tex.  Civ.  App. 
881,   denying  rehearing    in    (1910)    175  080,   77   S.  W.  979;   Consumers'  Cotton 
Ind.  524,  92  N.  E.  49:  Chesapeake  d  N.  OH   Go.   v.   .Jonte    (1904)    36   Tex.   Civ. 
R.  Go.  V.  Venable  (1901)   111  Ky.  41.  63  App.  18,  80  S.  W.  847;   Galveston,  H.  it 
S.  W.  35;  Lexington  R.  Co.  v.  Cropper  S.   A.   R.    Go.   v.   Worcester    (1907)    45 
(1911)     142    Ky.    39,    133    S.    W.    968;  Tex.  Civ.  App.  501,  100  S.  W.  990;  G'cd- 
LouisvHle  d  N.  R.  Go.  V.  TiLcker  (1901)  veston,    H.    &    8.    A.    R.    Co.    v     Berry 
23   Ky.    L.   Rep.    1929,    65    S.   W.   453;  (1907)    47   Tex.   Civ.  App.   327,   105   S. 
Cumberland    Teleph.    &    Teleg.    Co.    v.  \^■.  1019;   Galveston,  H.  &  8.  A.  H.  Co, 
Graves   (1907)   31  Ky.  L.  Eep.  972,  104  v.  Conuteson   (1908)    51  Tex.  Civ.  App. 
S.  W.  356;  Snow  v.  Escanaha  Power  Co.  1,  111  S.  W.  187;  Galveston,  H.  &  8.  A. 
(1910)    162  Mich.  579,  127  N.  W.  677;  R.   Co.  v.   IVorth    (1909)    53   Tex.   Civ. 
Thorpe  v.  Missouri  P.  R.  Co.   (1886)   89  App.  351,  116  S.  ^\ .  305;  Bonn  v.  Gal- 
Mo.  650,  58  Am.  Rep.  120,  2  S.  W.  3;  veston,  H.   cC-   8.   A.  R.   Co.    (1904)    — 
Rogers  v.  Meyerson  Printing  Co.  (1903)  Tex.  Civ.  App.  — ,  82  S.  W.  808;  Hous- 
103  Mo.  App.  683,  78  S.  W.  79;  Denker  ton  &  T.  G.  R.  Go.  v.  Johnson    (1909) 
V.  ^yol{f  Mill.  Co.   (1909)   135  Mo.  App.  —  Tex.  Civ.  App.  — ,  118  S.  W.  1150; 
340,  115  S.  W.  1035;  -Jewell  v.  Excelsior  Producers  Oil  Co.  v.  Barnes    (1909)   — 
Powder  Mfg.  Co.    (1910)    143  Mo.  App.  Tex.  Civ.  App.  — ,  120  S.  W.  1023;  El 
200,    127    S.    W.    598:    Collins   v.    8ta^  Paso  &  8.  W.  R.  Co.  v.  Welter  (1910) 
Paper   Mill   Co.    (1910)    143   Mo.   App.  —   Tex.    Civ.   App.  — ,   125   S.   W.   45; 
333,  127  S.  W.  641;  Strickland  v.  F.  W.  Buchanan  v.  Blanchard   (1910)   —  Tex. 
Woolworth  &  Co.    (1910)    143  Mo.  App.  Civ.  App.  — ,  127  S.  W.  1153;  Farmers'' 
528,  127  S.  W.  628;  McMenamy  v.  Scul-  Cotton  Oil  Co.  v.  Barnes  (1911  )  —  Tex.. 
IvnrGallager   Iron   &    Steel    Go.    (1910)  Civ.  App.  — ,  134  S.  W.  369;  Phillips  v. 
144  Mo.  App.  707,  130  S.  W.  357;  Listen  St.  Louis  Southicestern  R.   Go.    (1911 ) 
V.  St.  Louis  Transfer  R.  Go.  (1910)   149  —  Tex.  Civ.  App.  — ,   136  S.  W.   542; 
Mo.  App.  231,   130  S.  W.  381;   Kile  v.  El    Paso    Electric  R.    Go.    v.    Shaklee- 
Union  Electric  Light  &  P.   Co.    (1910)  (191])   —  Tex.  Civ.  App.  — ,  138  S.  W. 
149  Mo.  App.  354,  130  S.  W.  89;   Hoi-  188;   Chesapeake  &  0.  R.  Co.  v.  Rowsey 
man  v.  E.  E.  Souther  Iron  Co.    (1911)  (1908)   108  Va.  632,  62  S.  E.  363;  Bier 
152  Mo.  App.  672,  133  S.  W.  379;  Nord  v.    Bosford   (1904)     35    Wash.    544,    77 
V.  Boston  A  M.  Gonsol.  Copper  &  8.  Mim.  Pac.    867;    Hoff    v.    Japanese- American  ■ 
Co.    (1904)    30  Mont.  48,   75  Pac.  681;  Fertilizer    £    Fisheries    Go.    (1908)     48. 
New  Omaha  Thompson- Houston  Electric  Wash.   581,   94   Pac.    109;    GoMthier   v. 
Light  Go.  v.  Dent   (1U03)    68  Neb.  668,  Wood   (1908)   49  Wash.  8,  94  Pac.  654; 
94   N.    W.    819,    affirmed    on    rehearing  Bain  v.  Northern  P.  R.  Go.   (1904)    120' 
in  (1905)  68  Neb.  674,  103  N.  W.  1091;  Wis.  412,  98  N.  W.  241;  Blanlcarag  v. 
Haltom  V.  Southern  R.  Go.    (1900)    127  Badger  Box  &  Lumber  Go.    (1908)  "viS- 
N.    C.    255,    37    S.    E.    262;    Peoples   v.  Wis.  380,  117  N.  W.  852;  Lind  v.  Vni- 
North   Carolina  R.   Go.    (1904)    137   N.  form  Stave  &  Package  Go.    (1909)    14»' 
C.  96,  49  S.  E.  .87;   Stewart  v.  Raleigh  Wis.  183,  120  N.  W.  839;  West  v.  Baii- 
&  A.  Air  Line  R.  Co.  (1906)   141  N.  C.  fieU  Mill  Co.   (1910)'  144  Wis.  106,  — 
253,   53   S.   E.   877;    Hemphill  v.   Buck  L.R.A.(N.S.)     — ,     128     N.     W.     992; 
Creek  Lumber  Co.  (1906)  141  N.  C.  487,  Schmolt  v.  H.   W.  Wright  Lumber  Go, 
54  S.  E.  420;   Boney  v.  Atlantic  Coast  (1911)   145  Wis.  577,  130  N.  W.  499. 
Line  R.  Go.   (1911)   155  N.  C.  95,  71  S.        Where     the     testimony     of     plaintiff,. 
E.  87;  Doyle  v.  Southern  P.  Co.  (1910)  standing  alone,  does  not  justify  a  per- 
56  Or.  495,  108  Pac.  201 ;  Houston  d  T.  emptory    charge    for   defendant    on    the 
C.  R.  Co.  v.  Davenport   (1909)   102  Tex.  ground    of    contributory    negligence,    a 
369,  117  S.  W.  790;  Houston  d  T.  C.  R.  charge  that  the  burden  on  this  issue  is 
Co.  v.  White  (1900)   23  Tex.  Civ.  App.  on  defendant  is  correct.     Galveston,  U, 
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<£■  S.  A.  R.  Co.  V.  Gordon  (1899)  — 
Tex.  Civ.  App.  — ,  54  S.  W.  635. 

An  instruction  as  to  contributory  neg- 
ligence, to  tlie  effect  that,  before  the 
jury  could  find  for  the  defendant,  they 
must  be  sure  that  such  negligence  had 
been  proved,  is  not  erroneous  as  calling 
for  a  higher  degree  of  proof  than  the 
law  requires.  Bodie  v.  Charleston  &  W. 
C.  R.  Co.  (1901)  61  S.  C.  468,  39  S.  E. 
715. 

The  doctrine  now  established  in  Eng- 
land is  the  same  as  that  which  prevails 
in  the  majority  of  the  United  States. 
See  Dublin,  W.  d  W.  R.  Co.  v.  Slattery 
(1878)  L.  E.  3  App.  Gas.  1155,  39  L.  T. 
N.  S.  365,  27  Week.  Rep.  191,  per  Lord 
Hatherley  and  Lord  Penzance;  Wakelin 
•V.  London  <£■  8.  W.  R.  Co.  (1886)  L.  R. 
12  App.  Cas.  41,  56  L.  J.  Q.  B.  N.  S. 
229,  55  L.  T.  N.  S.  709,  35  Week.  Rep. 
141,  51  J.  P.  404,  per  Lord  Watson. 

In  Holland  v.  North  Metropolitan  T. 
Co.  (1886)  3  Times  L.  R.  245,  it  was 
stated  that  the  ease  of  Davey  v.  London 
&  S.  W.  B.  Co.  (1883)  L.  R.  11  Q.  B. 
Div.  213,  52  L.  J.  Q.  B.  N.  S.  665, 
affirmed  in  (1883)  L.  R.  12  Q.  B.  Div. 
70,  53  L.  J.  Q.  B.  N.  S.  58,  49  L.  T. 
N.  S.  739,  48  J.  P.  279,  was  no  longer 
authoritative,  in  so  far  as  it  embodied 
the  contrary  rule. 

The  doctrine  adopted  in  the  cases  just 
cited  is  subject  to  a  well-recognized 
qualification  which  has  been  thus  stat- 
ed: If,  by  the  uncontradicted  facts,  on 
the  truth  of  which  the  plaintiff  must 
rest  his  own  case,  it  is  shown  that  the 
damage  to  the  plaintiff  was  caused  by 
himself,  the  trial  judge  is  justified  in 
nonsuiting  the  plaintiff.  Davey  v.  Lon- 
don &  S.  W.  R.  Co.  (1883)  L.  R.  11  Q. 
B.  Div.  213,  52  L.  J.  Q.  B.  N.  S.  665,  per 
Lord  Coleridge,  summarizing  the  effect 
of  earlier  decisions. 

In  other  words  the  burden  of  proving 
contributory  negligence  lies  on  the  de- 
fendant, unless  the  testimony  submitted 
on  behalf  of  the  plaintiff  shows  the  ex- 
istence of  such  negligence.  Montgomery 
<t-  E.  R.  Co.  V.  Chamlers  (1885)  79 
Ala.  338;  New  Omaha  Thomson-Hous- 
ton, Eleotrio  Light  Co.  v.  Baldwin 
(1901)  62  Neb.  180,  87  N.  W.  27.  In 
the  latter  case  it  was  held  that  an  in- 
struction that  the  burden  of  proof  of 
contributory  negligence  is  on  the  de- 
fendant, unless  it  appears  from  "plain- 
tiff's own  testimony,"  refers  to  all  tes- 
timony produced  on  plaintiff's  behalf. 

The   burden   of   proving   contributory 


negligence  is  held  to  rest  upon  the  de- 
fendant, although  there  may  be  an  af- 
firmative allegation  in  the  complaint 
that  the  plaintiff  was  free  from  fault. 
Montgomery  &  E.  R.  Co.  v.  Chambers 
(1885)  79  Ala.  338. 

The  essential  conception  to  which  the 
doctrine  applied  in  all  these  cases  is 
referable  is  that  the  injured  person  will 
be  presumed  to  have  used  proper  care, 
unless  there  is  some  specific  testimony 
which  points  directly  to  the  opposite 
conclusion.  See  Texas  <&  P.  R.  Go.  v. 
Gentry  (1896)  163  U.  S.  353,  41  L.  ed. 
186,  16  Sup.  Ct.  Rep.  1104,  holding  that 
the  presumption  is  that  a  railway  em- 
ployee who  was  killed  at  night  by  a  flat 
car  in  front  of  an  engine,  when  he  was 
crossing  a  track,  did  not  expose  himself 
recklessly,  but  did  look  and  listen  for 
coming  trains. 

"While  it  is  true  that  a  plaintiff  in 
cases  of  this  character  must  not,  in  pre- 
senting his  testimony,  show  that  he 
failed  to  use  due  care,  yet  if  contribu- 
tory negligence,  or  any  distinct,  affirma- 
tive matter  of  defense,  be  relied  on  by 
the  defendant,  the  burden  is  on  him  to 
prove  it."  Bernheimer  Bros.  v.  Eager 
(1908)  108  Mo.  551,  129  Am.  St.  Rep. 
458,  70  Atl.  91. 

Section  1816,  chap.  254,  Laws  of 
1907,  does  not  change  the  rule  which 
imposed  the  burden  of  proving  the  plain- 
tiff's contributory  negligence  upon  the 
defendant.  Zaratsky  v.  Chicago,  M.  d 
St.  P.  R.  Co.  (1909)  141  Wis.  423,  12.? 
N.  W.  904. 

The  statute  known  as  the  fellow-serv- 
ant act  (Acts  of  1907,  p.  162),  provid- 
ing that  the  injured  servant  must  have 
been  "in  the  exercise  of  due  care"  before 
there  can  be  a  recovery  on  account  of 
the  negligence  of  a  fellow  servant,  pre- 
serves to  the  employer  the  defense  of 
contributory  negligence,  but  does  not 
shift  to  the  plaintiff  the  burden  of  proof 
as  to  such  defense.  Soard  v.  Western 
Anthracite  Coal  £  Min.  Co.  (1909)  92 
Ark.  502,  123  S.  W.  759. 

In  jurisdictions  where  the  defendant 
has  the  burden  of  proving  contributory 
negligence,  such  negligence  will  not  be 
inferred,  as  a  matter  of  law,  where  the 
facts  are  equally  as  consistent  with  the 
hypothesis  of  its  absence  as  with  the 
hypothesis  of  its  existence. 

In  the  absence  of  any  direct  evidence 
as  to  what  one  killed  while  attempting; 
to  couple  cars  did  or  omitted  immedi- 
ately before  the  accident,  the  inference 
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the  presumption  arising  from  the  instinct  of  self-preservation  being 
sufficient  to  sustain  the  burden;  in  fact,  it  is  in  such  jurisdictions 
only  that  this  principle  finds  its  effective  application.^] 


of  his  negligence  from  the  position  in 
which  he  was  found  after  the  collision, 
crushed  between  the  sill  of  the  car  and 
the  engine  is  not  alone  sufficient  to  jus- 
tify the  withdrawal  of  the  case  from 
the  consideration  of  the  jury.  Cresw-ell 
V.  Wilmington  &  N.  R.  Co.  (1899)  2 
Penn.   (Del.)   210,  43  Atl.  629. 

The  question  of  contributory  negli- 
gence on  the  part  of  the  deceased  is  for 
the  determination  of  the  jury,  where  he 
started  down  a  ladder,  with  his  back  to 
it,  in  a  mine  on  a  decline  of  30  to  40 
degrees,  and  was  last  seen  alive  descend- 
ing near  a  roller  below  which  the  incline 
became  nearly  perpendicular,  and  the 
ladder  was  found  rotten  and  unsafe 
after  the  accident,  with  two  rungs 
broken  out.  Reese  v.  Morgan  Silver 
Min.  Co.  (1898)  17  Utah,  489,  54  Pac. 
759. 

In  a  case  where  a  servant  was  injured 
by  an  .explosion  of  inflammable  gas, 
which  issued  from  the  manhole  of  an  oil 
tank,  the  court  declined  to  hold  that 
there  was  an  irresistible  inference  that, 
after  he  had  removed  the  manhead,  he 
unnecessarily  and  negligently  passed  in 
front  of  the  open  manhole  with  the  lan- 
tern in  his  hands,  and  that  both  he  and 
the  lantern  were  thrown  by  the  explo- 
sion to  the  place  where  they  were  after- 
wards found,  the  evidence  being  merely 
that,  after  the  accident,  the  manhead 
was  found  leaning  against  the  still  at 
one  side  of  the  manhole,  and  that  there 
was  a  lantern  with  the  glass  globe 
slightly  cracked,  and  a  light  still  burn- 
ing in  it,  about  25  feet  beyond  the  place 
where  the  deceased  was  found  enveloped 
in  flames.  Bannon  v.  Lutz  (1893)  158 
Pa.  166,  27  Atl.  890. 

A  finding  that  the  death  of  a  brake- 
man  was  caused  by  a  defective  appli- 
ance, while  he  himself  was  in  the  exer- 
cise of  due  care  is  justified  by  evidence 
that  the  wound  on  the  body  conformed 
in  shape  and  size  to  the  end  of  a  rod 
constituting  part  of  the  braking  appli- 
ance; that  the  place  of  the  wound  cor- 
responded to  the  height  of  the  rod ;  that 
the  wound  was  sufficient  to  cause  death ; 
that  deceased  was  seen  near  the  outer 
edge  of  the  cars  he  was  attempting  to 
couple,    and    seemed   to   be   thrown   up 


as  the  cars  came  together,  and  was  next 
seen  dragging  on  one  of  the  cars  as  it 
receded  in  consequence  of  the  concus- 
sion; and  that  a  witness  who  subse- 
quently made  the  coupling  was  ready 
to  jump  in  case  he  observed  a  defect  in 
the  apparatus.  Missouri  P.  R.  Co.  v. 
Fox  (1900)   60  Neb.  531,  83  N.  W.  744. 

A  merely  conjectural  theory,  however 
plausible,  will  not  prevail  against  a  pos- 
itive statement  made  by  the  servant 
with  regard  to  the  circumstances  which 
led  to  the  accident.  Hence  the  court 
cannot  say,  as  matter  of  law,  that  an 
employee  who  was  steadying  the  cover 
of  a  mold  when  it  fell,  crushing  his 
hand  between  it  and  the  lower  part  of 
the  mold,  had  his  hand  under  the  cover 
when  the  supporting  chain  broke,  where 
the  only  testimony  on  the  subject  is 
that  of  the  employee,  who  said  that'  he 
had  his  hands  on  its  side,  and  that  the 
falling  of  the  cover  threw  him  under  it. 
Honifus  V.  Chambershurg  Engineering 
Co.  (1900)   196  Pa.  47,  46  Atl.  259. 

If  the  plaintiff's  want  of  skill  is  relied 
on  for  the  purpose  of  showing  that  the 
injuries  did  not  proceed  from  his  own 
carelessness,  it  must  be  shown  that  the 
work  required  skill.  This  will  not  be 
inferred  from  averments  that  the  defend- 
ants knew  they  had  not  employed  a  skil- 
ful person  to  do  the  work,  and  knew 
that  the  plaintiff  was  unskilled,  and  an 
unfit  and  improper  person.  Smyly  v. 
Glasgow  &  h.  Steam  Packet  Co.  (1868) 
16  Week.  Eep.  483. 

2  In  Lunde  v.  Cudahy  Packing  Co. 
(1908)  139  Iowa,  688,  117  N.  W.  1063, 
the  court,  in  approving  an  instruction 
embodying  the  principle  set  out  in  the 
text,  said:  "This  in  no  manner  relieves 
the  plaintiff  from  the  burden  of  proving 
the  freedom  of  the  deceased  from  con- 
tributory negligence,  but  states  the  rule, 
now  well  settled,  that  this  burden  may 
be  met,  and  the  fact  of  due  care  may  be 
established  prima  facie  by  showmg  that, 
when  last  seen,  he  was  acting  in  the 
line  of  his  duty,  without  any  apparent 
negligence,  and  that  there  is  no  living 
witness  or  direct  testimony  as  to  the 
manner  in  which  his  death  occurred." 

It  is  not  error  to  charge  the  jury  to 
consider  "the  instincts  which  naturally 
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lead  men  to  avoid  injury  and  preserve 
their  own  lives,  and  the  presumption 
that  they  will  ordinarily  do  so,"  when 
there  is  no  direct  evidence  of  what  the 
servant  was  doing  at  the  time  of  the 
accident,  or  how  he  came  to  receive  his 
injuries,  ilorbey  v.  Chicago  &  X.  "IV. 
R.  Co.  (1902)  116  Iowa,  84,  89  N.  W. 
105. 

Where  a  boy  employed  in  a  sawmill 
was  killed  by  a  board  violently  thrown 
from  the  saw,  and  at  the  moment  of  the 
injury  the  deceased  was  not  observed 
by  any  witness,  and  the  manner  in 
which  the  boy  came  in  contact  with  the 
saw,  and  the  agency,  if  any,  of  the  de- 
ceased in  bringing  it  about,  were  mat- 
ters of  which  no  witness  was  able  to 
speak  of  his  own  knowledge,  it  was  held 
tliat  there  was  a  presunmtion  of  due 
care  on  the  part  of  the  deceased  which 
the  jury  was  entitled  to  consider,  ^yoolf 
V.  Aauman  Co.  (1905)  128  Iowa,  261, 
103  N.  \V.  785. 

The  presumption  that  a  brakeman 
killed  on  a  railroad  track  while  in  the 
performance  of  his  duty,  without  any 
witness  of  the  accident,  was  in  the  ex- 
ercise of  reasonable  care  for  his  self- 
preservation,  will,  in  the  absence  of  evi- 
dence to  the  contrary,  support  a  finding 
that  he  was  not  guilty  of  negligence 
which  will  prevent  holding  the  railroad 
company  liable  for  his  death.  Eorah  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1910)  149 
Iowa,  711,  —  L.R.A.(N.S.)  — ,  128  N. 
W.  529. 

As  it  cannot  be  presumed  that  a  per- 
son who  is  dead  at  the  time  of  the  trial 
was  guilty  of  contributory  negligence, 
it  must  be  proved.  Anglea  v.  East  Ten- 
nessee Teleph.  Co.  (1911)  142  Ky.  539, 
134  S.  W.  1119. 

It  may  be  found  that  a  servant  was 
free  from  fault  where  no  one  saw  him 
when  he  was  injured,  and  he  was  seen 
an  instant  before,  and  at  that  time  was 
doing  his  work  in  the  usual  way.  Bou- 
thet  V.  International  Paper  Co.  (1910) 
75  N.  H.  581,  78  Atl.  650. 

Slight  positive  testimony,  whether  cir- 
cumstantial or  otherwise,  when  taken 
in  connection  with  the  instincts  of  self- 
preservation  and  the  desire  to  avoid 
pain  or  injury  to  oneself,  may  be  suffi- 
cient to  support  a,  conclusion  that  one 
who  suffers  injury  did  not  help  to 
bring  it  upon  himself.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Parish  (1902)  28 
Ind.  App.  189,  91  Am.  St.  Rep.  120,  62 
N.  E.   514. 


The  presumption  arising  from  the  in- 
stinct of  self-preservation  is  sufficient  in 
the  first  instance  to  meet  the  require- 
ment as  to  the  burden  of  proving  due 
care  on  the  part  of  a  section  foreman 
who,  while  walking  along  the  track  in 
the  performance  of  his  duties,  was 
struck  from  behind  by  a  locomotive 
which  gave  no  warning.  Ghristopher- 
son  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1906)   135  Iowa,  409,  109  N.  W.  1077. 

The  burden  of  proof  upon  the  plaintiff 
to  show  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  deceased  serv- 
ant is  met  by  showing  that  when  last 
seen  he  was  acting  with  due  care  within 
the  scope  of  his  employment,  and  there 
was  no  living  witness  of  his  death, 
and  no  direct  testimony  as  to  it. 
Lunde  v.  Cudahy  Packing  Co.  (1908) 
139  Iowa,  688,  117  N.  W.  1063. 

Where  an  employee  was  killed  and  is 
thus  unable  to  explain  his  action  just 
prior  to  the  happening  of  the  accident, 
which  no  one  witnessed,  the  rule  requir- 
ing evidence  to  show  affirmatively  that 
there  was  no  contributory  negligence  is 
much  relaxed;  and  if,  from  all  tlie  evi- 
dence, the  jury  are  justified  in^  finding 
that  the  deceased  did  proceed  with  the 
care  required  of  him  by  law,  the  lack 
of  direct  testimony  as  to  his  conduct 
is  not  a  bar  to  his  recovery.  Glennon 
V.  Star  Co.  (1909)  130  App.  Div.  491, 
114  N.  Y.  Supp.  1044,  affirmed  in  (1910) 
197  N.  Y.  597,  91  N.  E.  1113.  And  to 
the  same  effect,  Nichols  v.  Searle  Mfg. 
Co.  (1909)  134  App.  Div.  62,  118  N.  Y. 
Supp.  651;  Goldberg  v.  Herman  (1910) 
136  App.  Div.  532,  121  N.  Y.  Supp. 
114;  Irish  v.  Union  Bag  <&  Paper  Co. 
(1905)  103  App.  Div.  45,  92  N.  Y. 
Supp.  695,  affirmed  in  (1905)  183  N.  Y. 
508,  76  N.  E.  1097. 

In  GoUison  v.  Illinois  G.  R.  Go.  ( 1909 ) 
239  111.  532,  88  N.  E.  251,  it  is  said: 
"It  is  true  that  there  is  an  instinct  of 
self-preservation  common  to  all;  and 
that  such  instinct  raises  a  presumption 
against  an  affirmative  act  tending  to 
destroy  life,  such  as  suicide,  and  raises 
a  presumption  as  to  the  conduct  of  a 
person  where  there  is  a  known  danger 
to  be  avoided.  The  presumption  is  based 
upon  human  experience  that  a  man  will, 
in  the  presence  of  danger,  act  in  accord- 
ance with  the  instinct  of  self-preserva- 
tion; but  that  instinct  is  only  operative 
when  danger  is  perceived." 

And  where  a  boy  was  smothered  in 
some  manner  by  the  falling  of  oats  upon 
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1610.  [843]  Same    subject    continued;    actions    under    statutes. — 

For  the  purpose  of  discussing  the  incidence  of  the  burden  of  proof 
in  actions  brought  under  statutes  it  will  be  convenient  to  consider 
them  as  belonging  to  one  or  other  of  the  two  classes  indicated  by  the 
headings  of  the  following  subsections. 

a.  Statutes  which  simply  extend  the  common-law  liability  of  the 
master  — In  a  portion  of  the  group  of  statutes  reviewed  in  chapter 
xxxir.,  post,  the  legislatures  have  abstained  from  declaring  the  serv- 
ant's right  to  be  conditional  upon  his  being  free  from  contributory 
negligence.     Under  such  circumstances  the  incidence  of  the  burden 


him  while  in  a  bin  into  which  he  had 
been  sent,  it  was  held,  in  an  action  to 
recover  for  his  death,  that  the  boy  being 
dead,  the  case  was  aided  by  the  pre- 
sumption that  he  was  in  the  exercise  of 
due  care  when  he  received  his  injuries. 
Meier  v.  Way,  J.  L.  &  Co.  (1907)  136 
Iowa,  302,  125  Am.  St.  Rep.  254,  111 
N.  W.  420. 

In  German  American  Lumber  Co.  v. 
Brock  (1908)  55  Fla.  577,  46  So.  740, 
the  court  said  that  in  an  action  against 
the  master  to  recover  damages  for  in- 
juries to  the  servant  as  a  result  of  the 
master's  negligence,  the  presumption 
that  arises  from  the  instinct  of  self- 
preservation  and  the  known  disposition 
of  men  to  avoid  injury  to  themselves 
constitutes  a  prima  facie  inference  that 
the  servant  exercised  ordinary  care  and 
was  free  from  contributory  negligence; 
and  burden  of  showing  such  negligence 
is  on  the  defendant. 

There  is  in  all  men  a  natural  instinct 
of  self-preservation,  and  such  instinct 
is  an  element  of  evidence  which  the  jury 
may  take  notice  of;  and,  in  the  absence 
of  all  testimony  upon  the  subject,  find 
that  a  deceased  party,  in  obedience  to 
the  ordinary  instincts  of  mankind,  exer- 
cised that  care  for  his  safety  which  a 
prudent  man  would,  under  the  same 
conditions,  have  made  use  of.  Broad- 
bent  V.  Chicago  &  G.  T.  R.  Co.  (1896) 
€4  111.  App.  231. 

The  following  cases  also  assert  the 
principle  enunciated  in  the  text :  Denin- 
ger  v.  Am^erican  Locomotive  Co.  (1911) 
107  C.  C.  A.  126,  185  Fed.  22;  Gay  v. 
Winter  (1867)  34  Cal.  153;  Chicago,  B. 
d  Q.  R.  Co.  V.  Gunderson  (1898)  174 
111.  495,  51  N.  E.  708;  Chicago  &  E.  T. 
R.  Co.  v.  Beaver  (1902)  199  111.  36,  65 
N.  E.  144;  Chicago  Terminal  Transfer 
R.  Co.  V.  Reddidk   (1907)   131  111.  App. 


515,  affirmed  in  (1907)  230  111.  105,  82 
N.  E.  598;  Bopkinson  v.  Knapp  &  S. 
Co.  (1894)  92  Iowa,  328,  60  N.  W.  653; 
Phinney  v.  Illinois  C.  R.  Co.  (1904)  122 
Iowa,  488,  98  N.  W.  358 ;  Christopherson 
V.  Chicago,  M.  d  St.  P.  R.  Co.  (1907) 
135  Iowa,  409,  124  Am.  St.  Rep.  284,  109 
N.  W.  1077;  Stephenson  v.  Sheffield 
Brick  &  Tile  Co.  (1911)  151  Iowa,  371, 
130  N.  W.  586;  Van  Doom  v.  Heap 
(1910)  160  Mich.  199,  125  N.  W.  11; 
Peterson  v.  Merchants'  Elevator  Co. 
(1910)  111  Minn.  105,  27  L.R.A.(N.S.) 
816,  137  Am.  St.  Rep.  537,  126  N.  W. 
534;   Griffith  v.  Great  'Northern  R.  Co. 

(1910)  113  Minn.  126,  129  N.  W.  152; 
Dunlap  V.  Mallinokrodt  Chemical  Works 

(1911)  159  Mo.  App.  49,  139  S.  W.  828; 
Miller  v.  Boston  &  M.  R.  Co.  (1904)  73 
N.  H.  330,  61  Atl.  360;  Martin  v.  North 
Jersey  Street  R.  Co.  (1911)  81  N.  J. 
L.  562,  80  Atl.  477. 

In  Ames  v.  Waterloo  &  C.  F.  Rapid 
Transit  Co.  (1903)  120  Iowa,  640,  95 
N.  W.  161,  it  is  said  that  the  origin 
in  Iowa  of  the  rule  as  to  the  presump- 
tion of  the  exercise  of  due  care,  indulged 
because  of  the  instinct  of  self-preserva- 
tion, is  due  to  the  peculiar  doctrine  an- 
nounced by  the  court  in  the  early  cases, 
that  the  burden  of  showing  aflBrmatively 
freedom  from  contributory  negligence 
is  on  the  plaintiff;  and  it  was  intro- 
duced in  order  to  avoid  the  injustice  of 
such  a  doctrine  in  cases  where  there 
was  no  evidence  whatever,  one  way  or 
the  other,  as  to  the  exercise  of  care  by 
the  injured  party,  and  no  such  evidence 
was  obtainable,  by  reason  of  the  death 
of  the  party  injured,  and  the  absence  of 
any  proof  as  to  the  circumstances  at- 
tending the  injury. 

See  note  to  Oklahoma  City  v.  Reed, 
33  L.R.A.(N.S.)   1083. 
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of  proof,  as  regards  contributory  negligence,  is  doubtless  determined 
by  the  doctrine  which  the  court  of  the  particular  state  in  question 
happens  to  have  adopted  in  common-law  actions.' 

Under  the  Iowa  statute,  abrogating  the  doctrine  of  common  em- 
ployment in  the  case  of  railway  servants,  the  burden  of  disproving 
contributory  negligence  lies  on  the  plaintiff,  as  it  does  in  common-law 
actions.'' 

b.  Statutes  in  which  the  right  of  action  is  made  conditional  upon 
the  servant's  freedom  from  negligence. — Under  the  Massachusetts 
statute,  act  of  1887  (see  chapter  lxxiv.^  post),  the  burden  of  disprov- 
ing contributory  negligence  rests  on  the  plaintiff.'  As  the  same  rule 
prevailed  at  conamon  law  (see  preceding  section),  it  is  evident  that  the 
provision  in  the  statute,  which  shows  it  to  be  for  the  benefit  of  a  "serv- 
ant who  is  in  the  exercise  of  due  care  and  diligence"  at  the  time  of  the 
accident,  has  left  the  plaintiff  in  precisely  the  same  position. 

In  the  Colorado  act  of  1893  the  same  words  were  inserted ;  but  the 
courts  do  not  seem  to  have  considered  whether  the  effect  of  the  clause 
is  to  change  the  rule  which  prevails  in  this  state  under  the  common 
law,  viz.,  that  the  burden  of  proving  contributory  negligeiice  lies  on 
the  defendant. 

The  Wisconsin  statute  of  1889  (see  chapter  lxxvi.^  post),  which 
provides  that  railroad  companies  shall  be  liable  for  damages  sustained 
by  any  employee,  "without  contributing  negligence  on  his  part," 
when  such  damages  were  caused  by  the  negligence  of  certain  other 
specified  employees,  has  been  held  to  leave  upon  the  defendant  the 
burden  of  proving  contributory  negligence.* 

Under  S.  C.  Eev.  Stat.  §  1582,  which  gives  an  action  to  a  person 
injured  by  reason  of  a  city's  mismanagement  of  anything  under  its 
control,  providing  such  person  has  not  in  any  way  brought  about  such 
injury  by  his  own  negligent  act,  or  negligently  contributed  thereto, 
it  has  been  held  necessary  for  the  plaintiff  to  show,  as  part  of  his  case, 
that  he  has  not  been  guilty  of  contributory  negligence.*  The  position 
taken  was  that  the  onus  of  disproving  contributory  negligence  lies  on 
the  plaintiff,  whenever  the  statute  under  which  he  sues  creates  a  new 

llf  the  statutes  of  England,  of  the  3  Shea  v.  Boston  &  M.  R.  Go.   (1891) 

Canadian  and  Australian  colonies,  and  154  Mass.  31,  27  N.  E.  672. 

of  Alabama,  are  construed  on  this  foot-  *  Dugan  v.  Chicago,  St.  P.  M.  &  0.  R. 

ing,  the  burden  of  proving  contributory  Co.   (1893)   85  Wis.  610,  55  N.  W.  894, 

negligence  will  rest  upon  the  defendant,  approving  Lorimer  v.  St.  Paul  City  R. 

2  Gorman  v.  Mvnnea/polis  d  St.  L.  R.  Go.    (1892)    48    Minn.    391,    51    N.    W. 

Go.  (1889)   78  Iowa,  509,  43  N.  W.  303;  125. 

Perigo  v.   Chicago,   R.   I.   dc   P.   R.   Go.  ^  Barksdale  v.  Laurens    (1900)   58  S. 

(1880)   55  Iowa,  326,  7  N.  W.  627.  C.  413,  31  S.  E.  661. 
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right  of  action  for  a  specified  kind  of  negligence,  and  expressly  ex- 
cepts cases  of  such  negligence  from  its  purview.  The  doctrines- 
adopted  in  Wisconsin  and  South  Carolina  are,  therefore,  antagonistic. 
The  somewhat  peculiar  rule  which  prevails  under  the  statutes  of 
Georgia  and  Florida,  which  are  identical  in  terms  (see  chapter 
Lxxvi.j  post),  and  which  give  railway  servants  the  right  to  sue  for 
injuries  caused  by  a  coservant's  negligence,  provided  they  themselves 
were  free  from  fault,  has  been  thus  formulated  by  the  supreme  court  :- 
"An  employee  suing  the  company  for  injuries  sustained  by  him  from 
the  negligent  performance  of  any  act  in  which  he  participated  has- 
not  made  a  prima  facie  case  for  recovery,  without  proving,  either- 
that  he  was  wholly  free  from  favilt  himself,  or  that  there  was  negli- 
gence on  the  part  of  his  fellow  servants.  If  he  rests  on  the  presump- 
tion of  negligence,  without  actual  proof  thereof,  that  presumption 
applies  to  him  with  the  same  force  as  to  others  who  participated  in 
the  same  act  of  common  duty;  and  to  get  the  benefit  of  the  pre- 
sumption as  applied  to  the  others,  he  must  rebut  it  so  far  as  it  applies 
to  himself."  *  The  effect  of  this  rule  is  that  it  is  only  in  cases  where 
the  servant  participated  in  the  act  which  caused  his  injury  that  he  is 
subject  to  the  burden  of  disproving  contributory  negligence.  If 
there  was  no  such  participation  the  burden  of  proving  such  negli 
gence  rests  on  the  master.'    The  burden  of  proof  thus  thrown  on  the 

6  Gasswway    v.    Georgia    Southern   B.  until  the  plaintiff  has  prima  facie  es- 

Co.    (1882)    69  Ga.  350.     The  last  sen-  tablished    either    that    he    was    not    to- 

tence   in  the  above  statement   is   taken  blame   or   the   company  was.     Western 

verbatim  from  the  syllabus  written  by  d  A.  R.  Co.  v.  Jackson  (1901)   113  Ga. 

the  court  for  the  case  of  Atlanta  &  JR.  355,  38  S.  E.  820. 

Air  Line  R.  Co.  v.  Gamplell   (1876)   58        7  "The    idea    of    this    court    is    that 

Ga.  586.  where  an  employee  has  nothing  at  all  to- 

"Before  a  recovery  can  be  had  by  an  do  with  the  act  which  resulted  in  his 
employee  of  a  railroad  company,  who  injury,  he  would  stand  upon  the  footing 
sues  for  a  personal  injury  sustained  by  of  a  passenger  in  regard  to  presump- 
the  negligent  performance  of  an  act  in  tions  of  negligence ;  but  if  he  were  con- 
which  he  participated,  he  must  either  cerned  therein,  then  the  presumption 
show  that  he  was  wholly  free  from  would  be  that  he  had  as  much  to  do- 
fault  himself,  or  that  there  was  negli-  with  the  accident  as  another,  also  con- 
gence  on  the  part  of  his  fellow  serv-  cerned;  and  that  it  would  be  very  vio- 
ant;  and  until  this  is  done,  he  has  not  lent  presumption  to  take  it  for  granted, 
made  a  prima  facie  case  against  the  without  proof,  that  everybody  else  was 
company."  Jones  v.  Georgia  Southern  to  blame  except  him,  when  he  had  as- 
R.  Go.  (1881)  66  Ga.  558;  Augusta  much  to  do  with  the  cause  of  the  disas- 
Southern  R.  Go.  v.  McDade  ( 1898 )  105  ter  as  anyone  else  "  Central  R.  &  Bkg. 
Ga.  134,  31  S.  E.  420.  Co.  v.  Sears  (1877)  59  Ga.  436;  Atlanta 

In  an  action  for  an  injury  resulting  £  R.  Air  Line  R.  Co.  v.  Gamphelt 
from  an  act  in  which  plaintiff  partici-  (1876)  56  Ga.  586;  Central  R.  d  Bkg. 
pated,  the  burden  of  showing  that  the  Go.  v.  Kelly  (1877)  58  Ga.  107;  Gen- 
agents  of  the  company  exercised  all  or-  tral  R.  &  Bkg.  Go.  v.  Kenney  (1877)  5S 
dinary  and  reasonable  care  and  dili-  Ga.  485;  Jones  v.  Georgia  Southern  R. 
gence   is  not  imposed  on  the  company  Co.  (1881)   66  Ga.  559;  Baker  v.  West- 
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injured  servant  may  be  satisfied  by  evidence  which  indicates  prima 
facie  that  the  injury  was  caused  by  the  negligence  of  a  coemployec.' 
He  need  not  show  afiirmatively  both  negligence  oii  the  company's 
part  and  absence  of  negligence  on  his  own  part.' 


cm  d  A.  B.  Co.  (]882)  68  Ga.  699; 
Cook  V.  Western  cC  A.  B.  Co.  (1882)  69 
■Ga.  619;  Central  B.  Co.  v.  Boach 
(1883)  70  Ga.  434;  East  Tennessee, 
r.  &  O.  B.  Co.  V.  Maloy  (1886)  77  Ga 
•237,  2  S.  E.  941;  Central  B.  &  Bkg.  Co. 
V.  Lanier  (1889)  83  Ga.  587,  10  S.  E. 
279 ;  Georgia  B.  &  Bkg.  Co.  v.  Miller 
(1892)   90  Ga.  571,  16  S.  E.  939. 

Tlie  injury  in  all  the  above-cited  eases 
was  received  by  a  servant  doing  work 
in  connection  with  railway  rolling  stock, 
:and  the  burden  was,  in  each  instance, 
held  to  be  on  the  plaintiff  to  disprove 
contributory  negligence.  An  example 
-of  the  other  class  of  cases  is  Thompson 
v.  Central  B.  &  Bkg.  Co.  (1875)  54 
•Ga.  509,  second  Appeal  (1878)  60  Ga. 
120,  where  a  switchman  was  injured 
by  the  negligence  of  laborers  engaged 
in  carrying  iron  from  one  point  to  an- 
other of  a  railway  yard.  But  in  view 
of  the  later  decisions,  it  would  seem 
■that  some  of  the  language  used  in  that 
case  is  too  broad. 

A  servant  who  is  shown  to  have  been 
•acting,  at  the  time  the  injury  was  re- 
ceived, in  violation  of  a  rule,  has  the 
burden  of  proving  that  his  breach  of 
duty  was  not  an  efficient  cause  of  the 
injury.  Prather  v.  Bichmond  d  D.  B. 
Co.  ('1888)  80  Ga.  427,  12  Am.  St.  Rep, 
203,  9  S.  E.  530;  Western  d  A.  B.  Co. 
V.  Bussey  (1894)  95  Ga.  584,  23  S.  E. 
-207. 

8  Campbell  v.  Atlanta  d  B.  Air  Line 
B.  Co.  (1876)  56  Ga.  586;  Central  B.  d 
Bkg.  Co.  V.  Kenney  (1877)  58  Ga.  489. 
In  an  action  by  a  father  for  loss  of 
service  of  his  minor  son  seventeen  years 
old,  who  was  killed  while  running  a 
train  as  locomotive  engineer,  a  judg- 
ment for  plaintiff  is  sustained  by  evi- 
dence that  if  the  accident  occurred  from 
"fast  running  by  deceased,  his  immedi- 
ate superior,  who  was  on  the  train  at 
the  time,  ought  to  have  controlled  and 
restrained  him  so  as  to  confine  him  to  a 
safe  speed,  where  such  superior's  fail- 
ure to  testify  as  to  the  real  cause  of 
-"the  accident  is  not  accounted  for.  East 
Tennessee,  V.  d  G.  B.  Co.  v.  Douglass 
.<1894)    94  Ga.  547,  19  S.  E.  885. 


9  Johnston  v.  Bichmond  d  D.  B.  Co. 
(1895)  95  Ga.  685,  22  S.  E.  694,  disap- 
proving charge  to  opposite  effect;  Cen- 
tral B.  d  Bkg.  Co.  V.  Kenney  ( 1877 )  58 
Ga.  485;  Georgia  B.  Co.  v.  Bryans 
(1886)  77  Ga.  429;  Florida,  C.  d  P.  B. 
Co.  V.  Uooney  (1898)  40  Fla.  17,  24 
So.  148;  Louisville  d  W.  B.  Co.  v.  Cald- 
well (1909)  58  Fla.  304,  ,50  So.  484; 
Howard  v.  Atlantic  Coast  Line  R.  Co. 
(1909)  83  S.  C.  240,  65  S.  E.  245 
(Florida  statute  construed). 

A  court  errs  "in  charging  to  the  ef- 
fect that  the  burden  is  on  the  plaintiff, 
not  only  to  show  himself  blameless 
about  the  catastrophe,  but  the  defend- 
ant negligent.  It  is  true  both  must  ap- 
pear to  the  jury;  but  the  moment  the 
plaintiff  proves  to  the  jury  either,  the 
legal  presumption  proves  the  other,  un- 
til rebutted,  and  the  defendant  must  re- 
but that  presumption."  Savannah,  F. 
d  W.  R.  Co.  V.  Earlier  (1883)  71  Ga. 
644. 

"The  presumption  of  law  that  the 
plaintiff,  being  an  employee,  is  without 
fault,  arises  only  when  he  is  wholly  dis- 
connected with  duties  about  the  par- 
ticular business  in  which  he  was  hurt; 
when  he  is  a  party  engaged  in  the 
duty  in  discharging  which  he  is  hurt, 
the  onus  is  upon  him  to  show  himself 
without  fault;  so  soon  as  he  does  that, 
the  presumption  arises  that  the  other 
employees  engaged  with  him  in  the 
duty  were  at  fault  or  negligent,  and 
the  onus  is  shifted  upon  the  company 
to  show  them  without  negligence;  and 
this  principle  reconciles  the  cases  de- 
cided by  this  court,  when  applied  to  the 
facts  of  each."  Central  R.  d  Bkg.  Co. 
V.  Kelly   (1877)   58  Ga.  107,  108. 

"After  proving  the  fact  and  degree 
of  the  injury,  if  the  plaintiff  will  show 
himself  not  to  blame  the  law  then  pre- 
sumes, until  the  contrary  appears,  that 
the  company  was  to  blame;  or  if  he 
will  show,  on  the  other  hand,  that  the 
company  was  to  blame,  the  law  then 
presumes,  until  the  contrary  appears, 
that  he  was  not  blame."  Central  R. 
d  Bkg.  Co.  V.  Kenney  (1877)  58  Ga. 
485. 
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No  presumption  arises  in  the  employer's  favor  until  he  has  offered 
evidence  which  tends  to  show  either  that  he  himself  was  faultless  or 
that  others  were  to  blame  for  the  accident."  As  soon  as  he  has  intro- 
duced evidence  which  would  warrant  either  of  these  inferences,  the 
■biirden  is  shifted  to  the  defendant  company  to  show  that  its  employees 
were  free  from  negligence."  The  company  can  reply  by  producing 
■evidence  to  show  either  that  it  was  not  negligent  or  that  the  servant 
in  fault.'*  When  evidence  supporting  either  of  these  inferences  has 
been  given,  the  presumption  against  the  company  is  rebutted,  and  the 
■onus  is  shifted  to  plaintiff.'^ 

The  Alabama  statute  (Acts  1886-87,  146),  which  provides  that 
■engineers  shall  give  warning  signals  at  certain  places,  and  stop  their 
trains  under  the  circumstances  specified,  and  which  also  puts  upon 
the  railway  company,  when  any  person  is  killed  or  injured,  the  bur- 
■den  of  proving  that  its  obligations  had  been  duly  performed  at  the 
time  and  place  of  the  accident,  has  no  application  to  a  case  in  which 
a  servant  is  the  injured  person." 

10  Central  R.  &  Bkg.  Co.  v.  Sears  2  S.  E.  941 ;  Augusta  Southern  R.  Co.  v. 
(1877)  59  Ga.  436;  Savannah,  F.  &  W.  McDade  (1898)  105  Ga.  134,  31  S.  E. 
R.   Co.   V.   Barber    (1883)    71   Ga.   644;    420. 

Florida  C.  &  P  R.  Co.  v.  Burney  ( 1895 )  12  Central    R.    &    Bkg.    Co.    v.    Small 

98  Ga.  1,  26  S.  E.  730.  (1888)   80  Ua.  519,  5  S.  E.  794. 

In  an  action  under  the  Florida  act  it  13  Savannah,  F.  &  W.  R.  Go.  v.  Barber 

was  held  error  to  charge  the  jury,  with-  (1883)    71  Ga.   044;    Central  R.   Co.  v. 

out  qualification  or  explanation,  in  the  Moore   (1878)    61  Ga.  151. 

words   of  the   1st  section,   inasmuch  as  The   burden   cast  upon   the   company 

auch   an   instruction   was   calculated  to  by  proof  that  an   injury   was   inflicted 

impress  the  jury  with  the  idea  that  all  upon  a  servant  through  the  negligence 

presumptions  were  against  the  company,  of  a  fellow  servant  is  that  of  showing 

and  that  it  devolved  upon  the  company  that  its  servants  exercised  ordinary  and 

to  make  it  appear  that  its  agents  had  reasonable   care,    and   does   not   include 

exercised    all    ordinary    and    reasonable  the  duty  of  showing  how  the  casualty 

<;are.    Florida  C.  &  P.  R.  Co.  v.  Mooney  occurred.      Georgia    R.    &    Bkg.    Co.    v. 

(1898)   40  Pla.  17,  24  So.  148.  Eicks  (1894)   95  Ga.  301,  22  S.  E.  613 

11  Central  R.  &  Bkg.  Co.  v.  Kelly  14  Mobile  d  B.  R.  Co.  v.  Holborn 
(1877)   58  Ga.  107;  East  Tennessee,  V.  (1887)  84  Ala.  138,  4  So.  146. 

4£  G.  R.  Go.  V.  Malay  (1886)  77  Ga.  238, 


CHAPTEE  LXIX. 

PARTIES  IN  ACTIONS  FOR  INJURIES  RECEIVED  BY  SERVANTS. 

1612.  Plaintiffs. 

1613.  Defendants;  generally. 

1614.  Liability  of  the  state  to  its  employees. 

1615.  Municipal  corporations. 

1616.  Receivers;  common-law  actions. 

1617.  Receivers;  actions  under  statutes  enacted  for  the  benefit  of  railway 

employees. 

1618.  Fellow  servants. 

1619.  Joinder  of  negligent  coemployees  and  master  as  parties  defendant. 

1612.  [844.  Plaintiffs. — In  the  great  majority  of  instances,  of 
course,  the  plaintiff  in  the  action  is  the  injured  servant  himself,  or,  if 
death  has  ensued,  one  or  other  of  those  personal  representatives  who 
are  enabled  to  sue  under  the  various  damage  acts.^  For  the  effect  of 
those  acts  the  practitioner  is  referred  to  general  treatises  on  the  law  of 
negligence.^ 

Where  the  injured  servant  is  a  minor,  and  death  does  not  result 
from  the  injury,  his  parent  may  maintain  an  action  for  loss  of  ser- 

1  It  is  only  where  an  employee  of  a  that,  even  if  the  Scotch  law  did  not  im- 
railroad  company  is  killed  through  the  pose  any  obligation  on  a  child  to  sup- 
negligence  of  a  fellow  servant  that  the  port  his  parent,  there  was,  at  all  events, 
action  therefor  must  be  brought  by  the  a  moral  obligation  to  do  so,  and  that 
personal  representative,  under  Miss,  the  existence  of  this  obligation  would 
Const.  1890,  §  193.  Where  the  negli-  enable  a  mother  whose  son's  wages  were 
gence  is  that  of  the  company  itself, — as  her  only  means  of  support  to  maintain 
by  failure  to  furnish  safe  appliances, —  an  action  against  an  employer  whose 
the  action  for  the  death  of  a  child  is  negligence  caused  the  death  of  the  son 
to  be  brought  by  the  parent,  under  Miss.  Weems  v.  Mathieson  (1891)  4  Macq. 
Code  1892,  §  663.  WUte  v.  LouisvUle,  H.  L.  Cas.  215.  It  was  proved,  how- 
N.  0.  &  T.  R.  Co.  (1894)  72  Miss.  12,  ever,  that  a  child  was  legally  obliged  to 
16  So.  248,  distinguishing  Illinois  C.  R.  support  his  parent. 

Co.  V.  Hunter   (1892)    70  Miss.  471,  12        2  The  English  decisions  are  reviewed 

So.  482.  in  1  Beven,  Neg.  pp.  208,  et  seq.     The 

In  a  case  before  the  House  of  Lords  American    authorities    are    collected    in 

it  was  laid  down  by  the  Lord  Chancellor  Shearm.   &   Redf.   Neg.    §§    196    et   seq. 
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vices.  Several  decisions  dealing  with  the  master's  liability  in  this 
point  of  view  have  been  cited  in  §  915,  ante. 

The  fact  that  a  servant  of  a  corporation  is  a  small  stockholder  of 
that  corporation  will  not  prevent  him  from  recovering  damages  for 
an  injury  caused  by  its  negligence.* 

1613.  [845]  Defendants;  generally. — All  the  cases  cited  in  these  vol- 
umes take  it  for  granted  that  any  individual  who  is  competent  to  enter 
into  a  valid  contract  for  services  is  liable  for  a  breach  of  any  of  those 
duties  which  the  law  imposes  upon  employers  for  the  protection  of 
their  employees.  On  general  principles  it  may  be  presumed  that  an 
infant  is  subject  to  this  liability  as  long  as  he  continues  to  accept  the 
benefits  of  the  contract.  But  the  writer  has  not  found  any  case  in 
which  this  point  has  been  explicitly  determined.  If  the  employer  is 
un  insane  person,  the  servant's  rights  in  the  present  connection  are,  as 
may  be  supposed,  governed  by  the  general  rule  that  a  lunatic  employer 
is  liable,  unless  he  can  prove  not  only  his  incapacity  to  make  the  con- 
tract out  of  which  the  claim  against  him  arises,  but,  in  addition,  the 
plaintiff's  knowledge  of  his  incapacity.^ 

A  person  who  hires  the  services  and  labor  of  convicts  in  a  county 
penitentiary  sustains  essentially  the  relation  of  master  to  such  con- 
victs, in  spite  of  the  fact  that  the  wages  of  the  latter  go  to  the  county ; 
and  although  the  usual  relation  of  master  and  servant  does  not  exist 
because  the  labor  is  compulsory,  yet  such  person  owes  the  duty  to  the 
ionvicts  to  furnish  proper  appliances.^  Under  such  circumstances 
the  mere  presence  of  the  government  employee  who  has  charge  of  the 
•convicts  does  not  relieve  the  hirer  of  the  convicts  from  his  liability 
for  the  tortious  conduct  of  his  own  agents.* 

An  employee  does  not,  by  voluntarily  engaging  in  labor  with  con- 
victs hired  by  his  master,  release  the  latter  from  liability  for  injuries 

i  Morbach  v.  Home  Min.  Co.  (1894)  The  court  said:  "It  is  entirely  imma- 
53  Kan.  731,  37  Pac.  122.  The  court  terial  whether  it  was  or  was  not  law- 
relied  upon  the  consideration  that  the  ful  for  these  convicts  to  be  thus  placed 
injured  party  had  no  personal  control  under  the  control  and  management  of 
of  the  corporate  property  or  its  affairs,  the  brick  company  and  its  bosses.  This 
^nd  distinguished  the  case  from  that  of  company  surely  will  not  be  heard  to  say 
3,  partner,  who  cannot  sue  the  firm  in  that,  although  it  injured  the  plaintiff 
an  action  at  law  for  any  claim  arising  through  the  grossly  improper  conduct  of 
out  of  a  matter  within  the  scope  of  the  its  own  employee,  it  is  not  liable  be- 
partnership.  cause  it  was  unlawful  to  put  the  plain- 

1  Imperial  Loam  Co.  v.  Stone  [1892]  1  tiff  under  this  employee's  control.     To 

■Q.  B.  599,  61  L.  J.  Q.  B.  N.  S.  449,  66  do  this  would  be  to  allow  the  company 

l!  T.  N.  S.  556,  56  J.  P.  436.  to   avail    itself   of    its   own   misconduct 

^Eartmg     v.     Bay     State     Shoe     &  in  doing  one  wrong,  in  order  to  shield 

Leather  Co.    (1887)    43  Hun,  425.  itself  from  the  consequences  of  another 

3  Chattahoochee    Brick    Co.    v.    Bras-  wrong   still   more  grievous   and  unlaw- 

«ceH   (1893)   92  Ga.  631,  18  S.  E.  1015.  ful." 


4926  MASTER  AND  SERVANT.  [chap,  lxix- 

sustained  by  him  in  consequence  of  the  master's  failure  to  use  reason- 
able caution  in  respect  to  employing  and  retaining  the  convicts.* 

[Lessees  of  convicts  under  the  Georgia  statutes  (Acts  1897,  p.  76^ 
as  amended,  acts  1903,  p.  66)  are  not  liable  for  injuries  caused  by  neg- 
ligence of  a  guard  or  of  a  boss  of  a  sublessee,  where  the  state  retained 
full  control  and  management  of  the  convicts  and  appointed  the  guards,. 
and  the  statute  did  not  charge  the  original  lessees  with  liability  for 
the  torts  of  the  sublessees.' 

It  is  not  necessary  for  a  servant  injured  while  in  the  employment  of 
a  partnership  to  bring  suit  against  all  the  members  of  the  firm.^ 

One  who  has  entered  into  a  contract  to  indemnify  a  master  for  any 
damages  which  he  is  obliged  to  pay  the  servant  for  personal  injuries  is- 
not  jointly  liable  with  the  master  for  such  injuries.'' 

There  is  some  conflict  of  authority  as  to  ^^'hether  a  charitable  asso- 
ciation is  liable  for  injuries  to  one  of  its  servants.* 

In  one  case  the  court  declared  that  the  proprietor  of  a  hotel,  like- 
any  other  employer  of  labor,  must  furnish  his  servants  with  a  reason- 
ably safe  place  in  which  to  work,  and  must  keep  the  place  reasonably 
safe  as  long  as  he  requires  them  to  work  therein ;  upon  what  possible 
ground  it  could  be  argued  an  employer  of  that  character  should  be 
exempt  is  difficult  to  imagine.®] 

1614.  [846]  Liability  of  the  state  to  its  employees. — It  is  now  so- 
well  settled  as  to  be  beyond  discussion,  that  the  doctrine  of  respondeat 
superior  cannot  be  applied  so  as  to  make  the  state  liable  for  the  negli- 

i  Porter  v.   Waters-Allen  Foundry   &  Asso.    (1906)    73   N.   H.   556,   7   L.R.A.. 

Mach.   Co.    (1895)    94  Tenn.  370,  29   S.  (N.S.)  496,  64  Atl.  190,  it  was  held  tliat 

W.  22.  the  fact  that  a  hospital  is  conducted  as 

^  Mason  v.  Hamhy  (1909)  6  Ga.  App.  a  public  charity  without  expectation  of 

131,  64  S.  E.  569.  profit  does  not  render  it  immune  from 

BGawne  v.  Bicknell    (1908)    162  Fed.  liability    for    negligent    injuries    to    its 

587.  servants.     The  court  said  that  whether 

7  Gummings     v.     Reins     Copper     Co.  °r   n°t   the  general   rule   of  respondeat 

(1910)   40  Mont.  599,  107  Pac.  904.  superior   applied  to   it   as   it   would  to- 

Sin  Farrigan  v.  Pevear    (1906)    193  ^  private  corporation  or  individual  was 

Mass.  147,  7  L.R.A.(N.S.)  481,  118  Am.  an  interesting  question  but  was  imma- 

St.  Rep.  484,  78  N.  E.  855,  8  A.  &  E.  terial  to  the  present  inquiry. 

Ann.   Cas.   1109,   it  was   held  that   the  But  in  Gartland  v.  New  York  Zoologi- 

rule    of    respondeat    superior    does    not  c<*^  ^oc.    (1909)    61  Misc.   643,   113   N., 

apply  in  the  case  of  trustees  who  are  Y.  Supp.  1087,  affirmed  in  153  App.  Div. 

administering   a   fund   created   for   the  163,  20  N.  Y.  Supp.  24,  it  was  held  that 

purpose  of  educating  and  maintaining  a    zoological    society    incorporated    for 

indigent  boys  without  recompense  who  maintaining  zoological  gardens,  aquari- 

have  exercised  reasonable  care  to  select  um«,  etc.,  free  to  the  public  is  liable  un- 

competent  servants;  and  therefore  they  der  the  doctrine  of  respondeat  superior 

are  not  liable  for  injury  to  one  servant  for  injuries  negligently  caused  to  serv- 

through  negligent  orders  given  by   an-  ants, 

other.  9  Messir  v.  McLean   ( 1908 )   51  Wash^ 

In  Eewett  v.  Women's  Eospital  Aid  140,  98  Pac.  106. 
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gence  of  its  agents,  unless  the  state  has,  through  its  legislature,  ex- 
pressly assumed  the  responsibility  for  such  negligence.^  This  im- 
munity extends  to  all  the  separate  governmental  departments  by- 
means  of  which  the  state  discharges  its  fimctions.^  Nor  is  a  servant 
of  the  Crown  liable  as  an  employer,  the  doctrine  being  that  no  action-- 
lies  against  a  public  servant  upon  any  contract  which  he  makes  ini 
that  capacity.* 

The  common-law  rule  has  by  express  enactments  been  modified  tO' 
a  greater  or  less  extent  in  almost  all,  if  not  all,  the  jurisdictions  with 
which  we  are  concerned  in  this  volume.    But  a  full  discussion  of  the- 
authorities  would  carry  us  outside  the  scope  of  the  present  treatise.* 


iLetcis  V.  State  (1884)  96  N.  Y.  74, 
48  Am.  Rep.  607  (injury  caused  by  the 
defects  of  a  ladle  in  which  a  convict  was 
carrying   molten   metal ) . 

"That  the  doctrine  of  respondeat 
superior,  applicable  to  the  relations  of 
principal  and  agent  created  between 
other  persons,  does  not  prevail  against 
the  sovereign  in  the  necessary  employ- 
ment of  public  agents,  is  too  well  set- 
tled upon  authority  and  practice  to  ad- 
rait  of  controversy."  Clodfelter  v. 
State  (1882)  86  N.  C.  51,  41  Am.  Rep. 
440  (convict  lost  his  eyes  by  an  ex- 
plosion due  to  carelessness  of  superin- 
tendent ) . 

See,  for  the  general  rule,  Story, 
Agency,  7th  ed.  §  319;  Shearm.  &  Redf. 
Neg.  §  249;  and  Oklahoma  Agri.  &  Me- 
chanical College  v.  Willis  (1898)  6 
Okla.  593,  40  L.R.A.  677,  52  Pac.  921: 
Mcllhenney  v.  Wilmington  (1900)  127 
N.  C.  149,  50  LR.A.  470,  37  S.  E.  187. 

8  Where  a  prison  guard  is  injured  by 
falling  from  a  defective  ladder  he  can- 
not maintain  an  action  for  damages 
against  the  state's  prison,  since  such 
action  would  be,  in  effect,  an  action 
against  the  state  to  recover  for  a  tort 
of  its  agents,  and  on  grounds  of  public 
policy  such  an  action  cannot  be  per- 
mitted. Moody  V.  State  Prisoh  (1901) 
128  N.  C.  12,  53  L.R.A.  855,  38  S.  E. 
131. 

The  right  of  recovery  has  also  been 
denied  in  a  case  where  a  prison  guard 
lost  his  arm  through  the  negligence  of 
his  superior.  Bourn  \.  Hart  (1892)  93 
Cal.  321,  15  L.R.A.  431,  27  Am.  St. 
Rep.  203,  28  Pac.  951. 

See  also  Alamango  v.  Albany  County 
(1881)  25  Hun,  551  (convict  injured 
by  the  negligent  operation  of  a  sawmill. 


held  not  to  be  entitled  to  maintain  an< 
action ) . 

A  county  is  not  liable  for  injuries  re- 
ceived by  an  employee  from  a  defective - 
machine  in  an   asylum  which  is  main- 
tained by  the  county  in  discharge  of  its- 
duty,  as  a  political  division  of  the  state, 
to  care  for  its  inmates.     The  mainten- 
ance of  such  an  asylum  does  not  become- 
a  private  business  such  that  the  county 
is   liable   for    injuries   received   by   em- 
ployees, by  reason  of  the  fact  that  some- 
revenue  is   incidentally  derived  by  the 
county  from  the  sale  of  surplus   farm, 
products   and  from  payments   made  by 
those   liable  for  the   support  of  insane- 
persons  kept  in  the  asylum.     Hughes  v.. 
Monroe  County   ( 1895 )   147  N.  Y.  49,  39 
L.R.A.   33,   41  N.   E.  407. 

3  Dunn  V.  Macdonald  [1897]  1  Q.  B.- 
555,  66  L.  J.  Q.  B.  N.  S.  420,  76  L.  T. 
N.  S.  444,  45  Week.  Rep.  355. 

*  By  the  English  superannuation  acts- 
compensation  is  provided  for  injured 
employees  in  certain  specified  cases. 
See  Beven,  Employers'  Liability,  p.  112.. 

In  Canada  the  Dominion  act  (30  &  51 
Vict.  chap.  16,  §  16,  par.  c.)  provides 
that  the  exchequer  court  shall  have- 
jurisdiction  of  any  claim  against  the 
Crown  arising  out  of  any  death  or  in- 
jury to  the  person  or  to  property  on 
any  public  work,  resulting  from  the  neg- 
ligence of  any  officer  or  servant  of  the- 
Crown  while  acting  within  the  scope  of 
his  duties  or  employment.  It  'las  been 
laid  down  that  the  effect  of  this  statute 
is  to  place  the  Crown  upon  the  same 
footing  as  private  employers  in  respect 
to  its  liability  for  personal  injuries  re- 
ceived by  its  servants  when  engaged  on 
public  works.  Reg.  v.  Filion  (1895) 
24  Can.  S.  C.  482,  holding  that,  as  th&; 
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An  intention  to  change  the  rule  will  not  be  imputed  to  the  legislature, 
unless  that  intention  has  been  explicitly  declared.' 

1615.  [847]  Municipal  corporations. — A  servant's  right  of  action 
for  injuries  resulting  from  any  negligence  which  may  be  committed 
by  the  agents  of  a  municipal  corporation  while  engaged  in  the  per- 
formance of  one  of  its  public  functions  is  subject  to  the  same  limi- 
tations as  those  which  circumscribe  that  right  in  the  case  of  the  state 
itself.^    On  the  other  hand  such  a  corporation  is  liable  as  an  employer, 

defense  of  common  employment  was  not  The  West  Chicago  park  commissioners 

available  in  Quebec  (see  chapter  Lxxxv.,  are   a,   quasi-municipal   corporation  not 

jpost),  the  province  in  which  the  acci-  liable  for  injury  to  an  employee  from  a 

dent  occurred,  an  action  was  maintain-  vicious    horse    furnished    him    for    his 

able  for   injuries   caused  by   the   negli-  work,  as  it  is  the  state  which  is  doing 

gence   of   a  fellow   servant.     This   case  the  work   of  creating  and  maintaining 

follows  Quebec  v.  Reg.    (1894)    24  Can.  the     parks     within     their    jurisdiction. 

/S.  C.  420,  in  which,  however,   recovery  Backer  v.   West   Chicago   Parle    (1896) 

was  denied  on  the  ground  that  the  in-  66  111.  App.  507. 

jury    was    not    received   on   any   public  An  intention  to  change  the  common- 
work,  law  rule  as  to  the  nonliability  of  munic- 

As  to  the  right  of  employees  working  ipal  corporations  will  not  be  inferred 
on  a  certain  state-owned  railway  in  from  the  enactment  of  a  statutory  pro- 
Georgia  to  sue  under  the  statute  as  to  vision  declaring  cities  and  towns  liable 
railway  servants  which  has  been  en-  "to  be  sued."  Mcllhenney  v.  Wilming- 
acted  in  that  state,  see  §  1774,  note  1,  ton  (1900)  127  N.  C.  146,  50  L.R.A. 
post.  470,  37  S.  E.  187. 

S  It  has  been  held  that  the  rule  is  not  A  municipal  corporation  in  maintain- 

.altered    by    a    constitutional    provision  ing  and  operating  a  Are  department  is 

which     confers     jurisdiction    upon    the  acting  for  the  public  good,  and  is  not 

courts     "to    hear    claims     against    the  amenable    to    the    general    rule    of    re- 

.  state"    ( Clodfelter  v.   State    [1882]    86  spondeat  •superior.      Long    v.    Birming- 

N.  C.  51,  41  Am.  Rep.  440)  ;   nor  by  a  ham    (1909)    161  Ala.  427,  49  So.  881, 

.provision   which   renders   an   agency   of  18  Ann.  Cas.  507.     To  the  same  effect, 

the   state   suable  for   "debts   and   other  Wagner  v.  Portland   (1902)   40  Or.  389, 

liabilities   for  which  it   is   now   liable"  60  Pac.  985,  67  Pac.  300. 

(Moody  V.  State  Prison  [1901]   128  N.  A    municipal    corporation    is    exempt 

■C.   12,   53   L.R.A.  855,   38  S.  E.   131)  ;  from  liability  for  negligence  in  the  case 

nor   by   a   statute   giving   the   superior  of  a  member  of  the  fire  department  in- 

court  "jurisdiction  of  all  claims  against  jured  through  defect  in  fire  apparatus, 

the   commonwealth,  whether  in  law   or  Wild  v.  Paterson,    (1885)    47  N.  J.  L. 

equity"    (Murdoch  Parlor  Grate  Go.  v.  406,  1  Atl.  490. 

•Com.    [1890]    152    Mass.    28,    8    L.R.A.  The  right  of  employees  of  a  municipal 

.399,  24  N.  E.  854).  fire  department  to  recover  for  injuries 

1  See   Shearm.  &  Redf.   Neg.   §§   253,  sustained   while  they   were   engaged  in 

255;  Dill.  Mun.  Corp.  §§  963,  965.  their  duties  was  denied  in  Peterson  v. 

The  operation  of  a  stone-crushing  ma-  Wilmington    ( 1902 )    130   N.   C.   76,   56 

•chine  to  prepare  material  for  construct-  L.R.A.  959,  40  S.  E.  853   (employee  in- 

ing  and  repairing  its  highways  is  held  jured  by  fall  which  resulted  from  the 

to  be  a  governmental  act  of  a  municipal-  collapse  of  a  reel)  ;  Peaty  v.  New  York 

ity  in  such  a  sense  that  it  will  be  ex-  (1900)    33   Misc.   231,   67   N.  Y.   Supp. 

empt  from  liability  for  injury  to  an  em-  276   (lineman  fell  from  a  defective  pole 

ployee  through  a  defect  in  a  machine,  belonging    to    the    telegraph    and    fire 

although  the  machine  is  located  several  alarm  system). 

miles  from  the  place  where  the  material  A  city  is  not  liable  for  the  death  of 

is   to   be   used.      Colwell   v.   Waterbury  one    of    its    employees    from    smallpox 

(1902)    74   Conn.   568,   57   L.R.A.   218,  contracted  in  tearing  down  a.  ismallpox 

;.S1  Atl.  530.  hospital  to  make  room   for  another  on 
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under  the  same  circumstances  as  a  private  individual  or  corporation, 
wherever  the  injury  complained  of  was  received  by  the  servant  while 
participating  in  work  which  was  being  done  in  connection  with  the 
exercise  of  a  power  conferred  upon  the  corporation  for  the  purpose  of 
enabling  it  to  carry  out  one  or  other  of  its  merely  ministerial  func- 
tions.* See  the  subsequent  chapter,  in  which  the  liability  of  mtmici- 
pal  corporations  to  third  persons  is  considered. 

its  property,  of  the  danger  from  which  the    doctrine    stated    in    the    text   was 

he  received  no  warning,  where  the  work  taken  for  granted. 

was  done  under  statutes  requiring  the  A  city  is  liable  for  injuries  caused  to 

city  to  take  measures  for  the  preserva-  the  driver  of  a  fire  engine  or  hose  cart 

tion    of    the    public    health    through    a  by  obstructions  in  the  streets  which  are 

board   the    duties   of   which   are   statu-  negligently    allowed    to    remain    there, 

tory,  and  which  is  required  to  provide  Fa/rley  v.  New  York    (1897)    152  N.  Y. 

smallpox  hospitals  in  case  of  emergency,  222,  57  Am.  St.  Eep.  511,  46  N.  E.  506, 

the   city  being   authorized  to  establish  reversing    (1896)    9   App.  Div.   536,  41 

permanent    hospitals,    since    the    city's  N.    Y.    Supp.     622;     Coots    v.    Detroit 

act     was     a     governmental     function.  (1889)    75  Mich.  628,  5  L.R.A.  315,  43 

Nicholson  v.  Detroit    (1902)    129  Mich.  N.  W.  17.     The  court  said  in  the  latter 

246,  56  L.R.A.  601,  88  N.  W.  695.  case :  "It  would  be  not  only  absurd,  but 

The  board  of  education  in  a  city  is  a  manifest  failure  of  justice,  to  hold 
a  governmental  agency,  and  is  not  re-  that  the  city  of  Detroit  must  be  ex- 
sponsible  for  injuries  to  a  painter  who  cused  from  liability  because  the  plain- 
was  injured  because  of  defects  in  a  tiff  must,  as  a  matter  of  law,  presume 
scaffold  furnished  by  an  agent  of  the  and  take  notice  that  the  city  will  vio- 
board.  Whitehead  v.  Board  of  Educa-  late  this  statute,  and  disregard  the 
tion  (1905)  139  Mich.  490,  102  N.  W.  duty  laid  on  it  by  the  legislature." 
1028.  "The  obligation  of  a  municipal  corpo- 

A  municipal  corporation  is  not  liable  ration  to  use  care  to  furnish  its  serv- 

for  the  death  of  its  employee  for   in-  ants   a   safe  place   in  which,   and   safe 

juries   inflicted   upon   him   in   the  per-  tools    and    appliances    with    which,    to 

formance    of    an   ultra    mres.     Donable  work,  is  not  different  from  that  of  the 

V.  Harrisonburg    (Switzer  v.  Harrison-  private  employer."     Condon  v.  Chicago 

burg)     (1905)    104   Va.   533,   2   L.R.A.  (1911)   249  111.  596,  94  N.  E.  976. 

(N.S.)    910,  113  Am.  St.  Rep.  1056,  52  The   rule  which   defines   the   liability 

S.  E.  174,  7  Ann.  Cas.  519.  of  New  England  towns  is  not  quite  the 

In  McCarthy  v.  Boston  (1883)  135  same  as  that  adopted  in  most  of  the 
Mass.  197,  where  a  workman  was  in-  American  states.  See  Shearm.  &  Redf. 
jured  through  the  negligence  of  the  Neg.  §  258.  In  the  ease  of  a  municipal 
superintendent  of  public  grounds,  while  corporation,  it  is  not  always  enough  to 
he  was  assisting  to  cut  down  a  tree,  prove  facts  which  would  render  a  pri- 
which  was  not  on  the  public  grounds,  vate  corporation  or  an  individual  re- 
but in  a  street,  and  belonged  to  the  sponsible  for  the  injury  complained  of. 
abutting  owner,  the  liability  of  the  city  The  servant  must  also  show  that  his 
was  denied  for  two  reasons,  viz.,  (1)  right  of  recovery  is  not  barred  by  the 
that,  if  the  superintendent  was  acting  principle  that  "no  private  action,  unless 
under  the  power  of  the  board  of  alder-  authorized  by  express  statute,  can  be 
men  to  remove  shade  trees,  the  board  maintained  against  a,  city  for  neglect 
were  acting  as  public  officers ;  and  ( 2 )  of  a  public  duty  imposed  upon  it  by  law 
that,  if  he  was  not  acting  under  that  for  the  benefit  of  the  public,  and  for 
power,  his  act  was  unauthorized.  the    performance    of    which   the    corpo- 

2  In  the  earlier  chapters  of  this  trea-  ration  receives  no  profit  or  advantage." 

tise,  numerous  cases  have  been  cited  in  Pettimgell  v.  Chelsea   (1894)   161  Mass. 

which  servants  were  injured  while  en-  368,  24  L.R.A.  426,  37  N.  E.  380,  where 

gaged  in   public   works   undertaken   by  the    court,    relying    on   Hill   v.   Boston 

municipal    corporations,    and   in   which  (1877)    122    Mass.    344,    23   Am.    Eep. 
M.  &  S.  Vol.  IV.— 309. 


4930 


MASTER  AND  SERVANT. 


[OHAP.    T.VTT. 


332,  held  that,  neither  at  common  law 
nor  under  the  employers'  liability  act 
of  1887,  is  a  city  liable  to  a  lineman 
on  its  fire-signal  system  for  negligence 
in  respect  to  the  condition  of  a  pole 
which  breaks  and  injures  him. 

"The  general  rule  is  that  cities  and 
towns  are  not  liable  to  private  action 
for  omissions  or  neglect  in  the  perform- 
ance of  corporate  duties  imposed  upon 
them  by  law,  unless  such  action  is  given 
by  statute."  Taggart  v.  Fall  Uiver 
(1898)  170  Mass.  325,  49  N.  E.  622, 
There  it  was  held  that  the  mere  fact 
that  a  city  will  derive  an  incidental  ad- 
vantage or  profit  to  land  owned  by  it 
from  the  opening  of  a  street  in  compli- 
ance with  a  duty  imposed  on  it  by  stat- 
ute does  not  render  it  liable  for  a  per- 
sonal injury  to  a  laborer  while  working 
under  the  direction  of  the  superintend- 
ent of  streets  and  surveyor  of  highways, 
in  cutting  through  a  bank  of  earth  in 
opening  such  street.  Under  such  cir- 
cumstances the  city  is  not  liable  for  the 
death  of  a  laborer  by  the  falling  of  a 
bank  of  earth  while  grading  a  street,  al- 
though the  city  has  passed  an  order 
directing  the  superintendent  of  streets 
to  grade  such  street. 

In  Toledo  v.  Gone,  41  Ohio  St.  149, 
it  was  held  that  a  city  was  liable  for 
an  injury  to  a  workman  in  a  cemetery, 
caused  by  the  negligence  of  the  super- 
intendent and  the  trustees,  who  were 
chosen  by  the  citizens,  and  removable 
for  cause  by  the  city  council. 

The  ordinary  relationship  of  master 
and  servant  does  not  exist  between  a 
town  and  a  laborer  hired  by  the  select- 
men of  the  town  to  work  upon  the 
highways.  O'Brien  v.  Derry  (1905) 
73  N.  H.  198,  60  Atl.  843. 

On  the  other  hand,  a  town  is  liable 
for  the  death  of  an  employee  killed  by 
the  fall  of  a  large  overhanging  rock  be- 
neath which  he  was  stationed  by  the 
superintendent  of  streets,  of  the  danger- 
ous condition  of  which  the  latter  knew, 
but  the  deceased  did  not,  where  the 
work  being  done  was  undertaken  volun- 
tarily by  the  town  as  a  private  enter- 
prise, and  not  under  the  compulsion  of 
statute.  Collins  v.  Greenfield  (1898) 
172  Mass.  78,  51  N.  E.  454. 

A  city  is  liable  for  injuries  resulting 
from  the  negligence  of  the  superintend- 
ent appointed  by  its  board  of  water  com- 
missioners, under  Mass.  Stat.  1884, 
chap.  309,  §  24,  in  ordering  work  to  be 
commenced  and  continued  when  the  city 


has  not  properly  provided  for  the  safe- 
ty of  the  workmen,  although  he  is  under 
the  direction  of  the  water  commission- 
ers, and  has  no  power  to  furnish  the 
necessary  materials  to  avoid  injury. 
Gonnolly  v.  Waltham  (1892)  156  Mass. 
368,  31  N.  E.  302.  There  the  defendant 
argued  that  the  trial  judge  should  have 
complied  with  its  request  for  a  ruling 
that  the  city  was  not  responsible  for  a 
negligent  act  of  its  superintendent,  the 
contention  being  based,  not  upon  the 
ground  that  he  was  a  public  officer  and 
acting  in  that  capacity,  and  not  as  the 
defendant's  agent  or  servant,  but  on  the 
following  grounds:  that  the  superin- 
tendent was  under  the  direction  of  the 
commissioners,  and  could  not  purchase 
or  furnish  anything  except  by  their  di- 
rection; that,  as  neither  the  city  nor 
the  commissioners  furnished  him  with 
materials  for  bracing  the  trench,  or  gave 
him  authority  to  procure  them,  he  had 
no  right  or  power  so  to  do,  and  was 
under  no  duty  to  do  that  which  was 
beyond  his  legal  right  and  power,  the 
consequence  being  that  he  could  not 
personally  be  charged  with  negligence; 
and  that,  as  the  superintendent's  neg- 
ligence alone  was  charged,  the  ques- 
tion whether  the  city  was  liable  for  not 
furnishing  materials  for  bracing  was 
not  in  issue.  But  the  court  said: 
"This  view  of  the  case  is  too  narrow. 
A  superintendent  may  be  negligent  in 
ordering  work  to  be  commenced  or  con- 
tinued when  the  proper  materials  or 
appliances  for  insuring  the  safety  of 
the  workmen  engaged  are  not  at  hand, 
as  well  as  in  failing  to  use  materials 
or  appliances  which  are  at  hand.  If  he 
knew,  or  had  reason  to  know,  that 
there  was  danger  of  the  caving  of  the 
trench,  and  had  no  materials  for  brac- 
ing it  and  no  power  to  procure  them, 
due  care  required  of  him  to  stop  the 
work  until  suitable  materials  were  fur- 
nished; and  it  was  personal  negli- 
gence in  his  work  of  superintendence  to 
allow  the  digging  to  go  on  before  tue 
necessary  materials  were  procured. 
For  such  negligence  of  a  superintend- 
ent the  principal  is  answerable,  and 
cannot  escape  liability  by  showing  that 
it  was  by  his  own  act,  and  not  by  the 
fault  of  the  superintendent,  that  suit- 
able materials  were  wanting." 

In  Hourigan  v.  Normch  (1904)  77 
Conn.  358,  59  Atl.  487,  17  Am.  Neg. 
Rep.  445,  on  the  ground  that  the  stor- 
ing,  distributing,  and  selling  of  water 
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1616.  [848]  Receivers;  common-law  actions. — It  is  well  settled 
that,  during  the  continuance  of  a  receivership,  the  proprietor  or  lessee 
of  a  railway  cannot  be  held  liable  for  injuries  caused  by  the  negli- 
gent manner  in  which  the  road  is  operated  by  the  receiver's  employ- 
ees.^ But  the  receiver  owes,  in  his  official  capacity,  the  same  obli- 
gations as  any  other  employer  to  the  servants  whom  he  hires  to  oper- 
ate the  road,  and  those  obligations  may  be  enforced  in  an  action  at 
law  by  permission  of  the  equity  court  which  appointed  him.^     The 

is  not  a  public,  governmental  function,  dertaken  the  construction  of  the  sewer, 
it  was  held  that  the  defendant  city  was  should,  to  the  same  extent  and  under 
liable  for  injuries  received  by  a  work-  the  same  circumstances,  be  held  to  re- 
man through  the  collapse  of  a  bank  of  spond  in  damages  for  the  wrongful  acts 
earth  from  which  materials  were  being  of  its  officers  and  servants,  and  should 
obtained  for  a  roadway  round  the  mu-  not  be  permitted  to  escape  responsibil- 
nicipal  reservoir,  the  accident  being  ity  upon  the  ground  that  such  wrong- 
caused  by  the  negligence  of  the  fore-  ful  acts  resulted  from  the  exercise  of 
man  in  adopting  an  improper  method  powers  not  granted  by  its  charter ,  or 
of   excavation.  ordinances." 

The  liability  of  a  city  for  injuries  In  Bullmaster  v.  St.  Joseph  (1897) 
caused  by  the  collapse  of  a  defectively  70  Mo.  App.  60,  the  court,  taking  the 
shored  sewer  trench  was  affirmed  on  ground  that  the  provision  of  light  for 
the  ground  that  the  work  of  construct-  streets,  etc.,  is  not  a  public  or  govern- 
ing sewers  was  a  private  municipal  mental  function,  held  that  the  defend- 
enterprise.  Ostrander  v.  Lansing  ant  city  was  liable  for  injuries  received 
(1897)  111  Mich.  693,  70  N.  W.  332,  by  a  fireman  at  the  station  where  elec- 
1  Am.  Neg.  Rep.  461.  tricity  was  generated,  who  fell  from  a 

A  city  is  not  excused  for  negligent  defective  wall  along  which  he  had  to 
failure  to  give  a  workman  a  reasonably  walk  in  the  course  of  his  duties, 
safe  place  in  which  to  work  in  con-  1  See  High,  Receivers,  3d  ed.  §  397. 
structing  a  sewer,  by  the  fact  that  the  ^Graham  v.  Chapman  (1890)  33  M. 
sewer  may  not  have  been  legally  estab-  Y.  S.  R.  349,  11  N.  Y.  Supp.  319;  King 
lished  because  of  irregularities  or  omis-  v.  Ohio  &  M.  R.  Co.  (1882)  11  Biss. 
sions  in  the  proceedings.  Norton  v.  362,  14  Fed.  277.  Examples  of  such 
New  Bedford  (1896)  166  Mass.  48,  43  actions  are  the  following  cases:  Peirce 
N.  E.  1034.  There  the  court  remarked  v.  Kile  (1897)  26  C.  C.  A.  201,  53  U. 
that,  "while  the  irregularities  and  omis-  S.  App.  291,  80  Fed.  865;  George  v. 
sions  in  the  laying  out  or  establishment  Clark  { 1898 )  29  C.  C.  A.  374,  56  U.  S. 
of  the  sewer  might  be  taken  advantage  App.  505,  85  Fed.  608;  Glune  v.  Ris- 
of  on  a  petition  for  certiorari,  they  can-  tine  ( 1899 )  36  C.  C.  A.  450,  94  Fed. 
not  be  taken  advantage  of  by  the  city  745;  Hunt  v.  Kane  (1900)  40  C.  C.  A. 
in  this  collateral  proceeding  brought  372,  100  Fed.  256;  Oowen  v.  Bush 
against  the  city  by  a  workman  who  has  (1896)  22  C.  C.  A.  196,  40  U.  S.  App. 
been  employed  by  its  board  of  public  349,  76  Fed.  349;  Wright  v.  Caney 
works  upon  the  footing  that  the  city  River  Co.  (1909)  151  N.  C.  529,  66  S. 
had  the  right  to  build  the  sewer."  E.  588,  19  Ann.  Cas.  384. 

This  case  was  followed  in  Missouri,  Although  no  negligence  in  the  man- 
where  it  was  held  that  a  city  cannot  es-  agement  of  the  property  may  have  been 
cape  liability  for  injuries  to  one  of  its  established,  a  court  will  sometimes,  in 
employees  engaged  in  such  work,  on  the  view  of  the  special  circumstances  in- 
ground  that  the  city  itself  constructed  volved,  order  a  receiver  to  pay  the  serv- 
the  sewer,  instead  of  letting  out  the  ant's  wages  while  he  is  recovering  from 
contract  to  the  lowest  bidder,  as  re-  the  effects  of  his  injury.  Missouri  P. 
quired  by  its  charter.  Donahoe  v.  R.  Co.  v.  Texas  <&  P.  R.  Co.  (1888)  33 
Kansas  City  ( 1896 )  136  Mo.  657,  38  Fed.  700 ;  Missouri  P.  R.  Co.  v.  Texas  & 
S.  W.  571.  The  court  said:  "The  cor-  P.  R.  Co.  (1890)  41  Fed.  319. 
poration,  having  as  a  natural  person  un- 
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damages  recovered  oy  an  employee  are  chargeable  upon  and  payable 
out  of  the  fund  in  court,  in  the  same  manner  as  the  other  expenses 
of  administration.' 

Where  a  railway  extending  through  Louisiana  and  Texas  had  been 
returned  to  the  company,  after  having  bfeen  in  the  hands  of  a  re- 
ceiver appointed  by  a  Federal  court  sitting  in  Louisiana,  and  the 
evidence  showed  that  the  earnings  of  the  road  had  been  used  by  the 
receiver  for  the  purpose  of  making  permanent  improvements,  it  was 
held  that  a  servant  who  had  been  injured  by  the  negligence  of  the 
receiver's  agents  in  respect  to  the  operation  of  the  road  might  prose- 
cute an  action  in  a  state  court  in  Texas,  and  enforce  a  judgment  re- 
covered in  that  action  against  the  property  of  the  railway  company.* 
It  is,  of  course,  a  condition  precedent  to  recovery  in  such  an  action, 
that  a  primary  liability  on  the  receiver's  part  should  be  established.' 

1617.  [848a]  Receivers;  actions  under  statutes  enacted  for  the  bene- 
fit of  railway  employees. — Fhe  question  whether  the  statutes  which,  as 
regards  railway  companies,  abrogate  or  modify  the  common-law  doc- 
trine as  to  coservants,  should  be  construed  as  defining  the  rules  of  law 
to  be  applied  in  actions  against  receivers,  is  one  which  has  been  de- 
termined differently  by  different  courts.  But  the  weight  both  of  rea- 
son and  authority  seems  to  be  decidedly  in  favor  of  the  conclusion  that 
this  question  should  be  answered  in  the  affirmative. 

Georgia. — The  provisions  of  the  acts  in  force  before  1895  (see 
chapter  lxxvi.,  post)  were  held  not  to  enure  to  the  benefit  of  em- 
ployees on  railways  in  the  hands  of  receivers.'  This  doctrine  was 
held  to  be  applicable  although  the  receiver  had  been  appointed  on  the 

^  Kain    v.    Smith    (1880)     80    N.    Y.  possession.       It     had     no     employees. 

458;  Ex  parte  Brown   (1880)    15  S.  C.  There   was   no   privity   between   it   and 

518   (defective  boiler  burst).  the  plaintiiT.     He  was  not  its  servant; 

*  Texas  P.  B.  Go.  v.  Johnson    ( 1890 )  it  was  not  his  master.     It  had  nothing 

76  Tex.  421,  18  Am.  St.  Rep.  60,  13  S.  to    do   with    selecting    his    coemployees 

W.  463;   Texas  P.  R.  Co.  v.  Overheiser  whose  negligence  caused  the  injury.    A 

(1890)     76    Tex.    437,    13    S.    W.    468;  court  of  equity,  by  its  officers,  the  re- 

Texas   P.  B.   Go.  v.   Griffin    (1890)    76  ceivers,    had    possession    of    the    road; 

Tex.  441,  13  S.  W.  471;   Texas  &  P.  R.  and  the  plaintiff,  instead  of  hiring  him- 

Go.   V.    Geiger    (1890)    79    Tex.   13,    15  self  elsewhere  to  a  railroad  company  or 

S.  W.  214.  corporation,    voluntarily    hired    himself 

6  Texas  &  P.  R.  Co.  v.  Collins  (1892)  to    these    ministers    of    the    law.      We 

84  Tex.  121,  19  S.  W.  365.  think  the  letter  of  his  situation  is  the 

lln  Henderson  v.  Walker  (1875)  55  law  of  it,  and  that,  as  he  was  not  in 
Ga.  481,  the  court  argued  thus:  "He  fact  in  the  employment  of  a  railroad 
(the  plaintiff)  shows  by  his  declaration  company,  he  is  not  to  be  considered  in 
that  he  is  not  such  an  employee.  He  such  employment  by  construction.  Un- 
rests his  case  on  a  statutory  right,  and  less  the  contrary  appeared,  the  re- 
yet  does  not  put  himself  into  the  only  ceivership  is  to  be  deemed  a  compulsory 
class  to  which  the  right  belongs.  The  one;  there  is  no  presumption  that  the 
company  owning  the  road  was  not  in  receivers  went  in  on  the  application  of 
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the  company  or  by  its  consent.  They  some  name  other  than  that  of  a  rail- 
represent  not  the  company,  but  the  road  company;  because,  while  in  fact 
court.  The  property  and  franchise  of  operating  railroads,  such  are  not  rail- 
the  company  have  been  seized,  and  the  road  companies  only;  and  yet  the 
court,  subordinate  to  the  laws  of  the  courts  of  this  state  have  constantly 
land,  is  for  the  time  being  the  lord  applied  the  rule  in  question  to  all  such 
paramount.  Doubtless  the  receivers,  corporations  and  persons  engaged  in 
as  common  carriers,  bear  a  relation  the  business  of  operating  railroads  un- 
to the  public  very  similar  to  that  of  der  charter  authority,  and  without  ref- 
other  common  carriers;  but  the  differ-  erence  to  whether  it  was  or  was  not 
ence  between  the  public  and  this  plain-  by  name  a  railroad  company.  The  stat- 
tiff  is  that  the  public  can  appeal  to  a  ute  in  question  having  been  enacted 
general  law  applicable  as  against  all  for  the  protection  of  employees  of  such 
common  carriers,  whereas  the  plaintiff  companies  operating  railroads,  the  busi- 
must  invoke  a  special  statutory  provi-  ness  conducted  under  their  charters 
sion  which  will  not  reach  all  employers  would  seem  upon  reason  to  be  im- 
alike,  but  only  railroad  companies,  pressed  with  the  liabilities  imposed  by 
Other  classes  of  employers  have  not  law,  without  reference  to  the  person 
been  made  subject  for  injuries  sus-  or  agency  which  might  lawfully  there- 
tained  by  one  servant  through  the  fault  after  be  employed  in  the  conduct  of  the 
of  another.  .  .  .  Employees  of  re-  business  for  which  it  was  chartered; 
ceivers  are  not  within  the  words  of  the  and  this  being  true,  there  is  no  rea- 
Code,  and  to  extend  the  words  by  con-  son  apparent  to  my  comprehension  why 
struction,  so  as  to  subject  the  com-  a  receiver,  like  any  other  person 
pany's  assets  to  pay  damages  for  the  who  may  attempt  to  exercise  the 
carelessness  or  misconduct  of  men  charter  power,  should  be  exempt  from 
whom  neither  the  oflBeers  nor  agents  the  liability  thus  imposed.  The  statute 
of  the  company  had  any  part  in  select-  in  question  is  one  highly  remedial,  and, 
ing,  would  be  attended  with  difficulties,  being  of  that  nature,  should  be  liberally 
both  technical  and  practical.  Injuries  construed  in  advancement  of  its  ob- 
to  freight  and  passengers  may  come  viously  beneficial  purposes.  In  its  con- 
under  the  head  of  expenses  of  adminis-  struction,  to  cling  tenaciously  to  its 
tration;  but  to  include  under  that  head  letter  ignores  its  spirit  and  purpose, 
the  damages  caused  by  one  neces-  and  defeats  the  manifest  legislative  in- 
sary  agent  of  administration  to  his  tent.  It  is  true  that  the  receiver  repre- 
fellow  would  be  like  punishing  the  body  sents  the  court  in  so  far  as  the  mere 
because  one  hand  or  foot  had  wounded  custody  of  the  property  is  concerned; 
the  other."  but  when  the  court  undertakes  to  exer- 
This  case  was  followed  in  Thurman  cise  the  charter  power  to  operate  the 
V.  Cherokee  R.  Co.  (1876)  56  Ga.  376;  property  in  its  custody,  the  receiver 
Brown  v.  Comer  (1895)  97  Ga.  801,  25  likewise  represents  the  corporate  fran- 
S.  E.  176;  YoungUood  v.  Comer  (1895)  chise,  and  necessarily  assumes,  m  his 
97  Ga.  152,  23  S.  E.  509,  25  S.  E.  838.  official  character,  the  responsibilities. 
But  in  the  last-cited  case  a  strong  dis-  duties,  and  obligations  imposed  upon 
senting  opinion  was  delivered  by  Atkin-  the  franchise  which  he  seeks  to  exer- 
son,  J.     The  following  extract  is  worth  cise." 

inserting:   "When  the  expression    .        .  The  construction  thus  put  upon  the 

[i.  e.,  railroad  companies]  was  used,  it  statute  by  the  state  court  was  followed 

was   the  purpose   of  the  legislature  to  by  the  Federal  courts  in  the  district  of 

apply   it   to   the   business,   and   not   to  Georgia.     Clyde  v.   Richmond  &  D.  R. 

persons     or     corporations     which    were  Co.    (1894)   59  Fed.  394;   Central  Trust 

railroad  companies  eo  nomine  only.     If  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co. 

its  significance  were  so  confined,  there  (1895)    69    Fed.    353,    357;    Baltimore 

would  be  no  authority  for  applying  the  Trust  &  Guaranty  Co.  v.  Atlanta  Trac- 

rule  of  liability  above  indicated  to  rail-  tion  Co.   (1895)    69  Fed.  358. 

road  and  banking  companies,  or  to  canal  The   Code   provisions   which   raise   a 

and  railroad  companies,  or  to  individu-  presumption  of  negligence  on  the  part 

als  who,  having  under  the  present  law  of  railroad  companies  when  the  injury 

purchased  the  properties  and  franchises  results  from  the  running  of  locomotives, 

of   a   railroad  company,   chose   to   take  etc.,  were  held  not  to  be  applicable  in 

out  a  certificate  of  incorporation  under  actions  against  receivers.     Rolinson  v. 
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petition  of  the  company  itself.*  The  consequence  of  adopting  this 
narrow  construction  of  the  statutes  was  that  neither  a  receiver  oper- 
ating a  railway  nor  a  railway  company  was  subject  to  an  action  by 
an  employee  for  injuries  caused  by  the  negligence  of  a  coemployee.' 
In  two  of  the  Federal  cases  cited  in  note  1,  supra,  it  was  urged  that 
the  statute  (Georgia  Acts  1876,  p.  122),  by  which  it  was  provided 
that  "damages  payable  for  injuries  to  persons  and  property  caused 
by  the  running  of  the  cars  on  said  road,  and  for  which  the  said  road 
is  now  liable,  as  common  carrier,  by  the  laws  of  this  state,"  should 
be  a  lien  on  the  income  of  the  road,  had  so  far  changed  the  law  as  an- 
nounced in  the  earlier  decisions  that  damages  might  be  recovered 
from  a  receiver  by  an  employee  knocked  from  a  moving  train  by 
striking  a  structure  near  the  track.  But  this  contention  did  not  pre- 
vail.* 


Suidekoper  (1896)  98  Ga.  306,  25  S. 
E.  440. 

It  was  also  laid  down  that  a  contract 
by  which  a  servant  of  a  railway  com- 
pany agrees  to  be  bound  by  a  rule  is  not 
necessarily  binding  between  him  and  the 
receivers  of  the  company's  road.  To  be 
binding,  there  must  have  been  an  adop- 
tion of  it  as  between  them,  either  di- 
rectly or  by  implication.  Spencer  v. 
Brooks  (1895)  97  Ga.  681,  25  S.  E. 
480. 

f^Broim  V.  Comer  (1895)  97  Ga.  801, 
25  S.  E.  176. 

SYoungilood  v.  Comer  (1895)  97  Ga. 
152,  23  S.  E.  509,  25  S.  E.  838. 

4  Central  Trust  Go.  v.  East  Tennessee, 
r.  &  a.  R.  Co.  (1895)  69  Fed.  353; 
Baltimore  Trust  &  Guaranty  Co.  v.  At- 
lanta Traction  Co.  (1895)  69  Fed.  358. 
In  the  former  case  the  court  said:  "It 
will  be  seen  that  the  'injuries  to  per- 
sons' for  the  payment  of  which  the  re- 
ceiver shall  apply  the  income  of  the 
road,  and  for  which  a  lien  is  given,  are 
such  injuries  as  are  inflicted  on  persons 
to  whom  it  would  owe  a  duty  as  a  com- 
mon carrier.  Now,  it  is  contended,  as 
I  understand  the  argument,  that  under 
the  statutes  of  Georgia  (Code,  §  2083) 
the  liability  of  the  company  in  a  case 
such  as  we  are  now  considering  is  in  its 
capacity  as  a  common  carrier.  An  ex- 
amination of  that  section  will  show 
that  this  position  cannot  be  sustained. 
The  language  of  the  section  is  as  fol- 
lows :  'Railroad  companies  are  common 
carriers,  and  liable  as  such.  As  such 
companies   necessarily   have   many   em- 


ployees who  cannot  possibly  control 
those  who  should  exercise  care  and  dili- 
gence in  the  running  of  trains,  such 
companies  shall  be  liable  to  such  em- 
ployees as  to  passengers  for  injuries 
arising  from  the  want  of  such  care  and 
diligence.'  It  will  be  seen  from  its  lan- 
guage that  this  section  is  applicable  to 
injuries  to  the  employee  arising  from 
the  want  of  care  and  diligence  on  the 
part  of  another  employee  in  the  running 
of  trains;  and  if  it  should  be  held  that 
in  a  proper  case  coming  within  this 
statute  (Code,  §  2083),— as,  for  in- 
stance, a  brakeman  injured  by  the  neg- 
ligence of  an  engineer  in  running  a 
train  so  as  to  cause  a  collision, — the  re- 
ceiver under  the  act  of  1876  would  be 
required  to  make  payment  out  of  the  in- 
come of  the  road,  it  is  obvious  that  it 
does  not  include  the  case  now  before  the 
court.  This  injury  is  said  to  have  been 
caused  by  a  dangerous  structure  on  the 
side  of  the  track,  and  no  complaint  is 
made  whatever  as  to  the  manner  in 
which  the  train  was  run.  So  the  dis- 
cussion of  this  section  of  the  Code  of 
Georgia  (§  2083)  is  almost  unnecessary, 
because  by  its  language  the  act  of  1876 
itself  only  provides  for  the  payment  out 
of  the  income  in  the  receiver's  hands,  as 
a  first  liability,  for  injuries  to  persons 
'caused  by  the  running  of  the  cars  on 
said  road;'  and  the  injury  received  by 
this  complainant  cannot,  as  I  have  stat- 
ed, be  said  in  any  fair  sense  to  have  been 
caused  by  the  running  of  the  cars  upon 
the  road.  It  is  true  that  the  train  was 
in    motion    when    the    intervener    was 
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The  act  of  December  16,  1895  (p.  103),  provided  that  an  em- 
ployee of  a  receiver  might  maintain  an  action  against  him  for  injuries 
caused  by  the  negligence  of  a  coemployee.  But  this  statute  is  ap- 
plicable only  to  cases  where  the  injury  was  received  after  its  passage/ 

Indiana. — It  is  held  that,  as  a  suit  against  a  receiver  is  in  effect 
against  the  corporate  property  in  his  possession,  a  receiver  of  a  rail- 
way company  may  be  sued  under  the  employers'  liability  act  of 
1893.* 

Iowa. — The  act  abolishing  the  doctrine  of  common  employment  as 
regards  the  servants  of  "persons  owning  or  operating  railways"  (see 
chapter  lxxvi.^  post)  has  been  held  applicable  to  servants  of  re- 
ceivers.'' 

Kansas. — The  provisions  of  1  Kan.  Gen.  Stat.  1889,  \  1251,  mak- 
ing railroad  companies  liable  for  all  damages  to  any  employee  by  the 
negligence  or  mismanagement  of  its  other  employees  (see  chapter 
Lxxvi.,  post),  have  been  held  by  a  Federal  court  of  appeals  to  extend 
to  railroad  companies  in  the  hands  of  receivers,  and  to  entitle  an 
employee  injured  by  the  carelessness  of  a  fellow  servant  while  at 
work  in  the  line  of  his  duty  to  an  allowance  against  the  property  of 
the  company  in  the  hands  of  the  receiver  for  the  injuries  sustained.* 

Massachusetts. — The  employers'  liability  act  of  this  state  is  one  of 
general  application  (see  chapter  lxxiv.,  post).    But  it  has  been  held 

knocked  from  its  side,  but  the  complaint  ^  Barry   v.   McGhee    (1897)    100   Ga. 

is  of  the  structure  by  the  side  of  the  759,  28  S.  E.  455. 

track,  with  which  he   came  in  contact  S  Hunt  v.  Conner  (1901)  26  Ind.  App. 

and  which  caused  his  injury.     It  is  un-  41,  59  N.  E.  50. 

necessary,  therefore,  to  decide  the  ques-  1  Sloan  v.  Central  Iowa  R.  Co.  (1883) 
tion  as  to  whether  the  liability  of  the  62  Iowa,  728,  16  N.  W.  331. 
railroad  company  to  an  employee  in-  ^  Hornsby  v.  Eddy  (1893)  5  C.  C.  A. 
jured  by  want  of  care  and  diligence  of  560,  12  U.  S.  App.  404,  56  Fed.  461. 
another  employee  in  the  running  of  the  Thayer,  D.  J.,  said:  "It  is  clear  that, 
trains  is  a  liability  'as  a  common  car-  with  respect  to  persons  employed  by  a 
rier,'  under  the  act  of  1876,  or  whether  railway  company  as  railway  operatives, 
it  is  only  the  same  degree  of  liability  it  the  statute  last  above  quoted  changes 
would  owe  to  a  passenger,  and  not  with-  the  rule  of  the  common  law,  that  the 
in  the  terms  of  the  act.  This  reasoning  master  is  not  liable  to  a  servant  for  an 
applies  only  to  §  2083,  which  is  in-  injury  sustained  in  consequence  of  the 
voked  here,  as  stated,  in  connection  with  negligence  of  a  fellow  servant.  Does 
the  act  of  1876.  Section  3036  of  the  the  fact  that  a  receiver  is  appointed  to 
Code,  which  makes  the  employer  liable  temporarily  operate  a,  railroad  forth- 
for  an  injury  to  an  employee  caused  by  with  alter  the  status  of  all  its  employ- 
the  negligence  of  a  coemployee  general-  ees,  and  re-establish  as  to  them  the  old 
ly,  and  without  reference  to  running  of  rule  of  the  common  law,  so  long  as  the 
trains,  is  not  involved.  The  last-named  receiver  remains  in  charge?  Viewing 
section  creates  a  liability  for  the  lack  of  the  question  in  the  light  of  those  consid- 
ordinary  and  reasonable  care,  and  the  erations  of  public  policy  which  probably 
former  for  a  liability  'as  to  passengers,'  gave  birth  to  the  statute,  we  cannot  con- 
namely,  for  a  slight  neglect,  or  the  ab-  ceive  of  any  reason  why  the  appoint- 
aence  of  extraordinary  care."  ment  of  a  receiver  should  have  such  ef- 
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that  a  receiver  may  be  sued  under  a  statute  by  which  "railroad  cor- 
porations" are  made  liable  for  injuries  caused  by  fire  communicated 
by  their  locomotives.* 

Minnesota. — A  receiver  is  liable  to  an  employee  injured  by  the 
negligence  of  a  coemployee,  under  Gen.  Stat.  1894,  §  2701,  making 
"every  railroad  corporation  owning  or  operating  a  railroad"  liable 
for  such  negligence  (see  chapter  lxxvi.,  post)}'^ 


feet.  It  is  a  fact  of  which  we  may  well 
take  judicial  notice,  that  great  railway 
systems  which  employ  thousands  of  men 
are  frequently  operated  for  a  term  of 
years  through  the  agency  of  a  receiver. 
Such  receivers  do  not,  as  a  general  rule, 
change  the  working  force  of  the  road,  or 
the  rules  and  regulations  by  which 
trains  are  run,  or  by  which  the  other 
business  of  the  road  is  transacted.  The 
men  whom  they  employ  are  engaged  in 
the  same  quasi-public  service  as  other 
railway  employees,  and  daily  encounter 
the  same  risks  and  hazards.  Further- 
more, the  receiver  of  a  railroad  operates 
it  for  the  immediate  benefit  of  the  com- 
pany by  which  it  is  owned,  in  that  he 
discharges  all  of  the  public  duties  of  the 
corporation,  and  appropriates  the  in- 
come of  its  road  to  the  preservation  of 
its  property  and  franchises,  and  to  the 
payment  of  its  debts."  The  learned 
judge  then  referred  to  the  United  States 
act  of  March  3,  1887  (24  Stat,  at  L. 
552,  554,  chap.  373,  §§  2,  3,  U.  S.  Comp. 
Sta,t.  1901,  p.  582),  allowing  suits 
against  receivers  appointed  by  Federal 
courts,  and  proceeded  thus:  "These 
general  considerations  warrant  the  con- 
clusion that,  if  the  rules  of  the  common 
law  are  modified  for  the  benefit  of  the 
employees  of  railroad  companies,  either 
because  of  the  extraordinary  dangers  to 
which  they  are  exposed,  or  the  quasi- 
public  nature  of  the  service  in  which 
they  are  engaged,  or  for  any  other  rea- 
son, then  for  like  reasons  the  old  rule 
of  the  common  law  should  not  be  held 
applicable  to  the  employees  of  a  receiv- 
er who  is  engaged  in  operating  a  rail- 
road; and  we  can  scarcely  conceive  that 
any  legislative  body  would  intentionally 
make  any  distinction  between  the  two 
classes  of  employees  last  referred  to.  It 
is  said,  however,  that  the  Kansas  stat- 
ute above  cited  is  in  derogation  of  the 
common  law,  and  for  that  reason  must 
be  strictly  construed.  But  the  statute 
is  also  a  remedial  statute,  and,  being  of 
that  nature,  the  plaintiff  in  error  is  en- 


titled to  invoke  an  interpretation  that 
will  give  effect  to  the  intention  of  the 
lawmaker.  At  all  events,  a  construc- 
tion ought  not  to  be  adopted  which 
merely  clings  to  the  letter  and  ignores 
the  obvious  spirit  and  purpose  of  the 
enactment."  The  case  of  Union  Trust 
Co.  v.  Thovmson  (1881)  25  Kan.  1, 
where  a  track  repairer  was  allowed  to 
recover  against  a  trustee  in  possession, 
was  adduced  to  show  that  the  statute 
had  previously  been  construed  in  the 
sense  which  was  deemed  by  the  court  to 
be  the  proper  one. 

A  later  case  applying  the  same  rule  is 
Rouse  V.  Hornsly  (1895)  14  C.  C.  A. 
377,  32  U.  S.  App.  Ill,  67  Fed.  219. 
Compare  also  Rouse  v.  Harry  ( 1895 )  55 
Kan.  589,  40  Pac.  1007;  Rouse  v.  Red- 
inger  (1895)  1  Kan.  App.  355,  41  Pae. 
433. 

9  Wall  v.  putt  (1897)  169  Mass.  398, 
48  N.  E.  270,  construing  Pub.  Stat.  chap. 
112,  §  214.  See  Tolm  v.  Central  Ver- 
mont R.  Co.  (1904)  185  Mass.  337,  70 
N.  E.  431. 

W  Mikkelson  v.  Truesdale  (1895)  63 
Minn.  137,  65  N.  W.  260.  The  court 
said:  "It  is  true  that  the  word  're- 
ceiver' is  not  used  in  this  statute,  and 
that  its  language  is  'every  railroad  cor- 
poration owning  or  operating  a,  rail- 
road;' but  the  statute  is  a  police  regu- 
lation intended  to  protect  life,  person, 
and  property,  by  securing  a  more  care- 
ful selection  of  servants  and  a  more 
rigid  enforcement  of  their  duties  by  rail- 
road companies,  by  making  them  pecun- 
iarly  responsible  to  those  of  their  serv- 
ants who  are  injured  by  the  negligence 
of  incompetent  or  careless  fellow  serv- 
ants. It  is  remedial  in  its  nature,  and 
must  be  construed,  if  not  liberally,  cer- 
tainly in  accordance  with  its  obvious 
purpose  and  spirit.  It  would  be  a  most 
unreasonable  construction  of  the  stat- 
ute, if  we  were  to  adopt  the  one  claimed 
for  it  by  the  defendant.  We  are  aware 
that  able  courts  have  adopted  such  a 
construction  of  similar  statutes,  but  we 
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Missouri. — The  statute  defining  the  liabilities  of  railroad  corpora- 
tions in  relation  to  damages  sustained  by  their  employees,  and  stating 
who  are  fellow  servants  (see  chapter  lxxiv.,  post),  applies  to  re- 
ceivers of  railroad  corporations,  as  well  as  to  the  corporations  them- 
selves.^^ 

Ohio. — The  statute  set  out  in  chapter  lxxv.^  post,  has  been  held 
by  a  Federal  court  of  appeals  to  be  broad  enough  to  cover  a  case  in 
which  the  defendant  is  the  receiver  of  a  railway  company's  prop- 
erty.^* 


are  of  the  opinion  that  they  have  taken 
a  narrow  view  of  the  statute,  and  we 
must  decline  to  follow  their  conclu- 
sions. If  this  police  regulation  does 
not  apply  to  receivers  of  railroad  cor- 
porations, it  is  difficult  to  see  why  such 
receivers  are  not  absolved  from  a  com- 
pliance with  each  and  all  of  the  police 
regulations  made  applicable  by  statute 
to  the  railroad  corporations.  Can  it 
be  true  that  a  railroad  corporation 
whose  road  is  operated  for  it  by  a  gen- 
eral manager  is,  and  one  whose  road  is 
managed  for  it  by  a  receiver  is  not, 
subject  to  the  police  regulations  of  the 
state  ?  Or  that  the  employees  of  the  one 
have,  and  those  of  the  other  have  not, 
a  remedy  when  injured  by  the  negli- 
gence of  a  fellow  servant?  Or  that  the 
employees  of  a  corporation  whose  road 
is  operated  by  a  general  manager  to-day 
have  such  remedy,  but  if  injured  to-mor- 
row they  will  have  it  not,  because  a 
receiver  has  taken  the  place  of  the  man- 
ager? It  would  seem  that  an  affirma- 
tive answer  must  be  given  to  these  ques- 
tions, if  we  held  that  this  statute  has 
no  application  to  receivers  of  railway 
corporations.  Manifestly,  such  is  not 
the  fair  and  reasonable  construction  to 
be  given  to  the  statute.  It  is  only  in 
a  technical  sense  that  a  receiver  man- 
ages a  railroad  for  the  court  appointing 
him.  He  operates  it  subject  to  the  di- 
rection of  the  court,  not  for  its  benefit, 
but  for  the  owners  of  the  road, — the 
corporation  and  its  creditors.  In  doing 
so  he  necessarily  exercises  the  fran- 
chises, rights,  and  powers  of  the  corpo- 
ration, and  discharges  its  functions  as 
a  common  carrier,  and  appropriates  the 
income  received  from  the  operation  of 
the  road  for  the  benefit  of  the  corpora- 
tion; and  it  logically  follows  that  in  so 
operating  the  road  the  receiver  stands, 
in  respect  to  duty  and  liability,  just 
where  the  corporation  would  if  it  was. 


operating  the  road.  A  distinction  in 
this  respect  has  been  made  between  the 
common-law  duties  and  liabilities  of  the 
corporation  and  those  imposed  on  it  by 
statute,  but  there  can  be  no  distinction 
in  principle;  for  wherein  is  the  duty 
and  liability  more  imperative  or  sacred 
in  the  one  case  than  in  the  other?  A 
receiver  cannot,  while  exercising  the 
franchises  and  powers  of  a  corporation, 
claim  immunity  from  the  police  regu- 
lations and  liabilities  which  have  been 
imposed  upon  the  corporation  by  the 
state." 

11  Powell  V.  Sherwood  ( 1901 )  162  Mo. 
605,  63  S.  W.  485. 

In  a  case  where  it  was  held  that  a 
trustee  in  possession  might  be  sued  un- 
der a  statute  declaring  "railroad  corpo- 
rations" to  be  liable  for  animals  killed 
by  trains,  the  court  remarked,  argu- 
endo, that  a  receiver  might  also  have 
been  sued.  Farrell  v.  Union  Trust  Co. 
(1883)   77  Mo.  475. 

izpeirce  v.  Van  Dusen  (1897)  24  C. 
C.  A.  280,  47  U.  S.  App.  339,  78  Fed. 
693.  The  court  said:  "If  the  reason- 
ing of  the  Georgia  and  Texas  courts  be 
applied  to  the  Ohio  statute,  it  cannot  be 
held  to  embrace  employees  acting  under 
the  receiver  of  a  railroad  corporation. 
But  in  our  judgment  the  statute  is  ap- 
plicable to  actions  against  receivers  of 
railroad  corporations.  To  hold  other- 
wise would  be  to  subordinate  the  rea- 
son of  the  law  altogether  to  its  letter. 
While  the  intention  of  the  legislature 
must  be  ascertained  from  the  words 
used  to  express  it,  the  manifest  reason 
and  the  obvious  purpose  of  the  law 
should  not  be  sacrificed  to  a  literal  in- 
terpretation of  such  words.  If  the  Ohio 
statute  is  construed  as  applicable  only 
to  actions  for  personal  injuries  brought 
directly  against  railroad  corporations, 
the  result  would  be  that  in  an  action 
brought  in  one  of  the  courts  of  Ohio  the 
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Texas. — With  reference  to  the  fellow  servant  act  of  1891,  the 
position  was  taken  that  as  it  merely  defines  who  are  and  who  are 


employees  of  a  railroad  corporation 
would  be  accorded  rights  that  would  be 
denied  in  another  action  of  like  kind, 
perhaps  in  the  same  court,  to  employees 
of  the  receiver  of  a  railroad  corporation 
under  exactly  similar  circumstances. 
Could  such  a  result  have  been  contem- 
plated by  the  legislature  of  Ohio?  We 
think  not.  The  avowed  object  of  the 
statute  was  the  protection  and  relief  of 
railroad  employees.  To  that  end  it  de- 
clared that  in  the  actions  mentioned  in 
it  every  person  employed  by  the  rail- 
road company  and  invested  with  power 
or  authority  to  direct  or  control  other 
employees  should  be  deemed  the  supe- 
rior, not  the  fellow  servant,  of  those  un- 
der his  direction  and  control.  The  legal 
effect  as  well  as  the  object  of  this  dec- 
laration was,  in  the  cases  specified,  to 
make  the  negligence  of  the  superior  the 
negligence  of  the  company.  No  violence 
is  done  to  the  ordinary  meaning  of  the 
words  of  the  statute  if  it  be  held  that 
the  legislature  had  in  mind  actions 
against  receivers  of  railroad  corpora- 
tions as  well  as  actions  directly  against 
such  corporations.  The  appointment  of 
a  receiver  of  a  railroad  does  not  change 
the  title  to  the  property  nor  work  a 
dissolution  of  the  corporation.  Al- 
though the  creature  of  the  court  and 
acting  under  its  orders,  the  receiver,  for 
most  purposes,  stands  in  the  place  of 
the  corporation,  exercising  its  general 
powers,  asserting  its  rights,  controlling 
its  property,  carrying  out  the  objects 
for  which  it  was  created,  discharging 
the  public  duties  resting  upon  it,  and 
representing  the  interests  as  well  of 
those  who  own  the  railroad  as  of  those 
who  have  claims  against  the  corpora- 
tion or  its  property.  The  corporation 
remains  in  existence  notwithstanding  a 
provisional  receivership  established  by 
an  order  of  court;  and  for  the  pur- 
pose of  eflFectuating  the  will  of  the 
state,  as  manifested  by  the  act  of 
1890,  an  action  against  the  receiver, 
arising  out  of  his  management  of  the 
property  may  be  regarded  as  one 
against  the  corporation  'in  the  hands  of 
or  'in  the  possession  of  the  receiver. 
McNulta  V.  Lochridge,  141  U.  S.  327, 
331,  35  L.  ed.  796,  799,  12  Sup.  Ct.  Rep. 
11.  .  .  .  So  much  as  to  the  scope 
and  true  meaning  of  the  Ohio  statute. 


without  reference  to  the  courts  in  which 
it  may  be  enforced.  If  the  statute 
means  what  we  hold  it  to  mean,  must 
not  full  effect  be  given  to  it  in  actions 
for  personal  injuries  brought  against  a 
receiver  in  a  court  of  the  United  States? 
This  question  must  be  answered  in  the 
affirmative.  Such  legislation  is  not  lia- 
ble to  the  objection  that  it  encroaches 
upon  Federal  authority  or  upon  the  ju- 
risdiction or  power  of  the  United  States 
court.  The  statute  does  nothing  more 
than  to  prescribe  a  rule  of  action  to  be 
observed  by  all  within  the  state.  The 
authority  to  enact  it  is  derived  from  the 
general  power  of  the  state  to  regulate 
the  exercise  of  the  relative  rights  and 
duties,  and  to  provide  for  the.  safety, 
of  all  persons  within  its  territorial  ju- 
risdiction. It  is  the  duty  of  the  Fed- 
eral court  sitting  in  this  state  to  en- 
force all  enactments  having  such  objects 
in  view,  unless  they  encroach  upon  the 
powers  and  authority  of  the  United 
States.  That  duty  arises  out  of  the 
statute  declaring  that  'the  laws  of  the 
several  states,  except  where  the  Consti- 
tution, treaties,  or  statutes  of  the  Unit- 
ed States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of 
the  United  States.'  .  .  .  Undoubt- 
edly, the  whole  subject  of  the  liability 
of  interstate  railroad  companies  for  the 
negligence  of  those  in  their  service  may 
be  covered  by  national  legislation  en- 
acted by  Congress  under  its  power  to 
regulate  commerce  among  the  states. 
But  as  Congress  has  not  dealt  with  that 
subject  it  was  competent  for  Ohio  to 
declare  that  an  employee  of  any  rail- 
road corporation  doing  business  here,  in- 
cluding those  engaged  in  commerce 
among  the  states,  shall  be  deemed,  in 
respect  to  his  acts  within  this  state,  the 
superior,  not  the  fellow  servant,  of  other 
employees  placed  under  his  control.  If 
the  effect  of  the  Ohio  statute  be,  as  un- 
doubtedly it  is,  to  impose  upon  such 
corporations,  in  particular  circum- 
stances, a  liability  for  injuries  received 
by  some  of  its  employees  which  would 
not  otherwise  rest  upon  them  accord- 
ing to  the  principles  of  general  law, 
that  fact  does  not  release  the  Federal 
court  from  its  obligation  to  enforce  the 
enactments  of  the  state.     Of  the  valid- 
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not  fellow  servants,  and  declares  that  certain  persons  vested  by  railway 
companies  with  authority  and  control  or  command  over  other  employ- 
ees are  vice  principals,  and  not  fellow  servants,  but  does  not  mention 
receivers  of  railway  companies  either  in  the  title  or  the  body  of 
the  act,  it  cannot  be  extended  by  construction  so  as  to  embrace  such 
receivers,  and  thus  convert  into  vice  principals  certain  employees 
who  would,  apart  from  its  provisions,  be  fellow  servants."  By  the 
act  of  June  18,  189Y,  the  wording  of  the  act  was  changed  so  as  to  be 
applicable  to  "every  person,  receiver,  or  corporation  operating  rail- 
roads or  street  railways."    See  chapter  lxxv.,  post. 

The  question  whether  an  action  for  the  death  of  a  servant  can  be 
maintained  against  a  receiver  under  the  damage  act  of  the  state  is 
determined  upon  the  same  footing  as  in  cases  where  a  third  person  is 
concerned.  The  decisions  upon  this  subject  are  reviewed  in  the 
subsequent  chapters  dealing  with  the  liability  of  the  master  for  the 
torts  of  the  servant. 

1618.  [849]  Fellow  servants. — The  extent  of  the  personal  respon- 
sibilty  of  a  servant  or  agent  for  acts  of  negligence  committed  by  him 
in  the  course  of  his  employment  will  be  discussed  at  length  in  a  sub- 
sequent chapter  in  this  treatise.  Here  it  will  be  sufficient  to  say  that 
the  doctrine  is  now  firmly  established  that  a  servant  may  be  sued  by  a 
fellow  servant  who  has  been  injured  through  his  fault,  whether  the 
circumstances  attending  the  accident  were  such  that  the  master 
would  himself  be  liable,  or  were  such  that  an  action  against  him  would 
be  barred  by  the  defense  of  common  employment.*     But  a  superior 

ity  of  such  state  legislation  we  enter-  T-*  Camphell  v.   Cook    (1894)    86  Tex. 

tain  no  doubt."  630,  40  Am.  St.  Rep.  878,  26  S.  W.  486, 

The  court  then  pointed  out  that  there  reversing   (1894)   —  Tex.  Civ.  App.  — , 

was  another  view  of  this  matter  equally  24    S.    W.-  977.      "The    language,"   said 

conclusive.     If   under   the   act   of   Con-  the  court,  "cannot  be  so  changed  as  to 

gress  of  March  3,  1887    (24  Stat,  at  L.  embrace  an  officer  of  the  court,  who  is 

552,  chap.  373),  as  amended  by  the  act  in  no  sense  a  corporation,  because  the 

of  August  13,  1888   (25  Stat,  at  L.  433,  reasons  of  the  law  apply  to  both."    This 

chap.   866,  U.   S.   Comp.   Stat.   1901,   p.  decision  was   followed  in  San  Antonio 

582),  a  railroad  in  the  possession  of  a  d  A.  P.  R.  Co.  v.  Reynolds   (1895)   — 

Federal  receiver  was  to  be  managed  and  Tex.  Civ.  App.  — ,  30  S.  W.  846. 

operated  according  to  the  requirements  1  BroKm  v.  Butterley  Coal  Co.  (1885) 

of  the  laws  of  the  state  in  which  the  53  L.  T.  N.  S.  (Q.  B.  D.)  964,  53  J.  P. 

property  is  situated,  "in  the  same  man-  230  (assumed,  arguendo,  in  suit  brought 

ner  that  the  owner  or  possessor  thereof  under    the   employers'    liability    act   of 

would  be  bound  to  do  if  in  possession  1880);  Stephen  y.  Thurso  Police  Comra. 

thereof,"  it  was  clear  that  such  manage-  (1876)  3  Sc.  Sess.  Cas.  4th  series,  542; 

ment  and  operation  must  be  subject  to  Adams    v.    Glasgow    &    S.    W.   R.    Co. 

any  rule  prescribed  by  the  state  impos-  (1875)   3  Sc.  Sess.  Cas.  4th  series,  215; 

ing  upon  railroad  corporations  liability  Wright  v.  Roxlurgh  (1864)   2  Sc.  Sess. 

for  the  negligence  of  employees  having  Cas.  3d  series,  748 ;  Matthews  v.  MoDon- 

superior  authority  over  other  employees,  aid   (1865)    3  Sc.  Sess.  Cas.  3d  series, 
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506;     Stewart    v.    Coltness    Iron    Co.  rogating  the  fellow-servant  rule  as  to 

(1877)     4    Sc.    Sess.    Cas.    4th    series,  employees    of    railroads    and   mines,    a 

952;   Warcuv  V.  Oincirmati,  N.  0.  &  T.  servant  injured  by  the  negligence  of  a 

P.  R.  Co.  ( 1896 )  72  Fed.  637 ;  Cheatham  fellow  servant  may  sue  both  the  fellow 

V.  Red  River  Line  (1893)   56  Fed.  248;  servant  and  the  master.     Coalgate  Co. 

Hukill   V.    Maysville   &    B.   8.   R.    Co.  v.  Bross  (1909)   25  Okla.  244,  130  Am. 

(1896)   72  Fed.  745;   Hinds  v.  Sarbou  St.  Rep.  915,   107  Pac.  425. 
(1877)    58    Ind.    121;    Hinds   v.    Over-        In  most  of  the  above  cases  the  dis- 

acker  (1879)   66  Ind.  547,  32  Am.  Rep.  tinction    between    acts    of    misfeasance 

114;  Rogers  v.  Overton  (1882)   87  Ind.  and  nonfeasance  is  not  emphasized.    In 

410;   Martin  v.  Louisville  &  N.  R.  Co.  some  of  them  the  act  of  the  servant  is 

(1894)     95    Ky.    612,    26    S.    W.    801;  described  as  being  one  of  misfeasance, 

Hare  v.   Mclntire    (1890)    82  Me.   240,  and  the  liability  put  upon  that  ground. 

8    L.R.A.    450,    17    Am.    St.    Rep.    476,  Lottman  v.  Barnett  (1876)  62  Mo.  159; 

19  Atl.  453;   Farwell  v.  Boston  &   W.  Hukill    v.    Maysville    <&    B.    S.    R.    Co. 

R.    Corp.    (1842)    4   Met.   49,    38    Am.  (1896)    72  Fed.  745;   Warax  v.  Gincin- 

Dec.    339    (assumed   by    Shaw,    Oh.    J.,  nati,  N.  0.  &  T.  P.  R.   Co.    (1896)    72 

that   an   action   would   lie   against   the  Fed.  637;  Burns  v.  Pethoal    (1894)    75 

negligent  servant)  ;   Oshorne  v.  Morgan  Hun,  437,  27  N.  Y.  Supp.  499;  Osborne 

(1881)  130  Mass.  102,  39  Am.  Rep.  437,  v.   Morgan    (1881)    130   Mass.   102,   39 

137     Mass.     1      (overruling     Albro     v.  Am.   Rep.   437.     The   distinction,   how- 

Jaquith  ( 1855 )  4  Gray,  99,  64  Am.  Dec.  ever,  is  immaterial  so  far  as  regards  the 

56)  ;    Kalleck    v.    Deering    (1897)     169  negligent  acts  committed  by  servants  in 

Mass.  200,   47   N.  E.   698;    Griffiths   v.  the  course  of  their  employment,  since. 

Wolfram    ( 1875 )    22   Minn.   185 ;   Lott-  according  to  the  Massachusetts  case  last 

man   v.   Barnett    (1876)    62   Mo.    159;  cited,  all  such  acts  fall  under  the  cate- 

Steinhauser  v.  Spraul    (1893)    114  Mo.  gory  of  misfeasance,  as  being  commit- 

551,  558,  21  S.  W.  515,  859;   O'Neil  v.  ted  after  the  performance  of  the  con- 

Young  d  Sons'  Seed  d  Plant  Co.  (1894)  tract  has  been  entered  upon. 
58    Mo.    App.    628;    Burns    v.    Pethcal        Town    selectmen    who,    in    construct- 

(1894)  75  Hun,  437,  27  N.  Y.  Supp.  ing  a  public  sewer  themselves,  employ 
499;  Fort  v.  Whipple  (1877)  11  Hun,  a  person  to  work  in  a  particular  place, 
586;  Lawlor  y.  French  (1895)  14  Misc.  are,  although  acting  as  public  officers, 
497,  35  N.  Y.  Supp.  1077;  Ross  v.  personally  liable  for  an  injury  occur- 
Walker  (1890)  139  Pa.  42,  23  Am.  St.  ring  to  him  through  their  negligence 
Rep.  160,  21  Atl.  157  (conceded,  argu-  in  respect  to  providing  a  reasonably 
endo)  ;    Durkin   v.   Kingston   Coal    Co.  safe  place  to  work  and  suitable  mate- 

(1895)  171  Pa.  193,  29  L.R.A.  808,  50  rials.  Breen  y.  Field  (1892)  157  Mass. 
Am.  St.  Rep.  801,  33  Atl.  237;  Hanna    277,  31  N.  E.  1075. 

V.  Granger  (1894)   18  R.  I.  507,  28  Atl.  a  few  cases  may  be  noted  which  still 

659   (assumed  arguendo)  ;  Fox  v.  Swnd-  preserve    the    shadowy    distinction    be- 

ford    (1856)    4  Sneed,  36,  67  Am.  Dec.  tween  misfeasance  and  nonfeasance. 

587;  Thompson  v.  Hermann   (1879)   47  In   Floyt   v.    Shenwngo   Furnace    Co. 

Wis.  602,  32  Am.  Rep.  784,  3  N.  W.  579;  (1911)    186  Fed.  539,  it  was  held  that 

Atkins  V.  Field   (1896)   89  Me.  281,  56  the    negligence    of    a   mine    captain    in 

Am.  St.  Rep.  424,  36  Atl.  375;  Broioer  failing  to  perform  the  positive  duty  of 

V.  -Northern  P.  R.  Co.  (1910)  109  Minn,  the  master  properly  to  inspect  and  re- 

385,   25   L.R.A.(N.S.)    354,    124   N.   W.  pair   the   ladderway   in   a  mine   was   a 

10;   Hagerty  v.  Montana  Ore  Purchas-  simple   nonfeasance,   for  which   he  was 

tng  Go.   (1908)    38  Mont.  69,  25  L.R.A.  liable  to  his  employer,  but  not  to  third 

(N.S.)     356,    98    Pac.    643;    Moyse    v.  parties  or  coemployees. 

'S^^^^.^I^J'-   ^-   ^°-Ji^.^°'    41   Mont.  In  Dudley  y.  Illinois  C.R.  Co.  (1906) 

272,  108  Pac.  1062;  OBrien  y.  Traynor  oq  xr„    t,    t>„„    moo    iq  t  T?  A  ^■wa  i 

(1903)    69  K   J.  i.  239    55   Atl"|o7,  ^^96^  W^'ssrit  was^^idlhati 

14  Am.  Neg  Rep.  418;  Elhsy.  Southern  servant  whose  duty  it  is  to  examine  and 

^To";  ilo^^i  l^-^-R-  ^^^'  f  ^■^■^-  keep  in  running  order  the  tanks  and 
(N.S.)  378,  52  S.  E.  228,  19  Am.  Neg.  pumps  of  a  railroad  company  at  cer- 
Rep.  541;  Carter  v.  Atlantic  Coast  Line  tain  stations  along  the  road  is  not  liable 
R.  Co.  (1910)  84  S.  C.  546,  66  S.  E.  to  another  servant,  Injured  by  a  de- 
997.  fectively  constructed  tank,  merely  be- 
Under  the  Oklahoma  Constitution  ab-  cause  he  took  no  affirmative  action  to 
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servant  is  not  liable  to  one  of  his  subordinates  for  the  negligence  of 
another  of  those  subordinates.* 

In  Colorado  by  statute  the  negligent  servant  is  made  liable  for  the 
injuries  caused  to  a  fellow  servant.    See  §  1659,  post. 

1619.  [849a]  Joinder  of  negligent  coemployees  and  master  as  parties 
defendant. — In  a  few  cases  it  has  been  laid  down  that  there  is  no 
such  joint  liability  to  an  injured  servant  on  the  part  of  the  employ- 
ing company  and  the  employees  whose  negligence  caused  the  injury  as 
will  permit  their  joinder  in  one  action  for  such  injury,^  and  that  a 
servant  cannot  be  joined  as  defendant  with  the  receiver  of  a  com- 
pany and  the  company  itself,  in  an  action  in  which  it  is  sought  to 
told  them  liable  for  his  negligence,  where  the  only  ground  on  which 
liability  is  imputed  to  the  receiver  and  the  company  is  the  negligence 
of  that  servant.*  [And  it  has  been  said  that  the  argument  for  holding 
that  a  joint  action  at  the  suit  of  an  injured  servant  will  not  lie  against 
the  master  and  a  negligent  servant  applies  with  especial  force  where 
the  cause  of  action  against  the  servant  is  at  common  law,  while  that 
against  the  master  is  based  upon  a  statutory  abrogation  of  the  fellow 
servant  rule.^]  But  generally  the  doctrine  has  been  adopted  that  an 
act  of  negligence  committed  by  a  coservant,  if  it  is  of  such  a  nature 
that  he  represents  the  master  with  respect  to  its  commission,  consti- 
tutes a  breach  both  of  the  master's  duty  and  of  the  coservant's  own 
duty  as  regards  the  injured  servant,  and  that  for  this  reason  the 

remedy   the   defect   after    his   attention  Cincinnati,  N.  0.  &  T.  P.  B.  Co.  (1896) 

was  called  to   it,   as  his  failure   so   to  72   Fed.   637. 

do  would  be,  at  most,   a  mere  nonfea-  The    Wwraa;    Case    was    followed    in 

aance.  Hukill    v.    Maysville    £    B.    S.    R.    Co. 

In  Burch  v.  Caden  Stone  Co.    (1899)  (1896)    72    Fed.    745. 

93  Fed.  181,  a  contrary  rule  is  asserted,  In  Burch  v.  Caden  Stone  Co.  (1899) 

and  it  is  said  that  the  servant  is  not  93    Fed.    181,    it   was    held   that   there 

liable  to  a  coservant  for  his  negligence,  could  be  no  joinder  where  there  was  no 

however  gross,  unless  it  were  wilful  or  evidence   of   any    intentional   or   wilful 

malicious.  wrongdoing  on  the  part  of  the  servant; 

2  Clancy  v.  Harrison    ( 1878 )    4  Vict,  in   other    words,    where    there    was    no 

L.   Rep.    (L.)    437.     And   see   Thurman  cause  of  action  against  the  servant. 

■V.   Pittsburg  d  M.   Copper   Co.    (1910)  In  Shaffer  \.  Union  Brick  Co.   (1904) 

41  Mont.  141,  108  Pac.  588.  128  Fed.  97,  it  was  held  that  to  consti- 

1  In  a  removal  case  it  has  been  held  tute  a  joint  liability  of  master  and  serv- 

that    an    employer    held    liable    for    in-  ant  to  another  servant,  it  is  not  enough 

juries   to   an   employee   because   of   the  to   show  merely   imputed  negligence   of 

negligence  of  a  coemployee   in  his  ab-  the  master,  concurring  with  an  act  of 

aence   and   without    his    direction    can-  negligence  on  the  part  of  the  servant, 

not   be   said  to   have   acted   in   concert  ^  Landers  v.  Felton    (1896)    73   Fed. 

with  such  employee  to  produce  the  in-  311. 

jury,  so  as  to  render  him  liable  with  i  Helms  v.  'Northern  P.  R.  Co.  (1903) 

the  latter  in  a  joint  action.     Warax  v.  120  Fed.  389. 
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latter  may  maintain  a  joint  action  against  the  master  and  the  negli- 
gent coservant.* 


*  In  Charman  v.  Lake  Erie  d  W.  R. 
Co.  (1900)  105  Fed.  449,  the  court 
said:  "It  is  not  necessary  to  the  main- 
tenance of  a  joint  action  for  tort  that 
the  injury  should  grow  out  of  the 
breach  of  a  joint  duty,  nor  out  of  the 
same  or  similar  duties  deducible  from 
the  same  or  similar  principles  of  law. 
The  rule  would  seem  to  be  that,  where 
the  same  acts  or  omissions  constitute 
and  give  rise  to  a  breach  of  duty  owing 
by  such  defendant  to  the  plaintiff,  and 
concur  and  co-operate  in  producing  the 
injury,  a  joint  action  may  be  main- 
tained." 

The  Charman  Case  is  followed  in 
Coalgate  Co.  v.  Brass  (1909)  25  Okla. 
244,  138  Am.  St.  Rep.  915,  105  Pac. 
425,  where  it  was  held  that  where  the 
negligence  of  a  fellow  servant  causes 
the  injury  of  a  person  engaged  in  the 
service  of  a  corporation  as  a  rope  rider 
in  the  slope  of  a  coal  mine,  his  act 
constitutes  a  breach  of  duty  of  the 
master,  and  at  the  same  time  a  breach 
of  duty  on  his  own  part  toward  his  co- 
employee;  and  the  person  injured  may 
maintain  a  joint  action  against  the 
master  and  servant  for  the  injury. 

In  Lake  Erie  &  W.  R.  Co.  v.  Charman 
(1903)  161  Ind.  95,  67  N.  E.  923,  in 
which  the  complaint  showed  that  the 
negligent  employee  was  a  vice  principal 
under  the  statute,  it  was  held  that  al- 
though his  negligence  was  that  of  the 
principal,  he  himself  was  personally 
liable,  and  could  be  joined  with  the 
master  in  an  action  to  recover  for  in- 
juries due  to  such  negligence.  To  the 
same  effect,  Louisville  &  N.  R.  Co.  v. 
Oollihur  (1907)  40  Ind.  App.  480,  82 
N.   E.   492. 

If  an  employee  is  injured  by  a  negli- 
gent order  given  by  a  foreman  who  was 
a  vice  principal,  it  was  an  affirmative 
wrong,  done  in  violation  of  a  common 
duty  owing  by  the  master  and  the  fore- 
man to  the  employee,  and  constituted 
them  joint  tort  feasors,  who  could  be 
properly  joined  in  an  action  for  such 
injuries.  Republic  Iron  &  Steel  Co.  v. 
Lee  (1907)  227  111.  246,  81  N.  E.  411. 
Joint  action  may  be  maintained 
against  the  master  and  his  servant 
when  based  upon  the  negligent  act  of 
the  servant  for  which  the  master  is 
liable.    Mayherry  v.  Northern  P.  R.  Co. 


(1907)  100  Minn.  79,  12  L.R.A.(N.S.) 
675,  110  N.  W.  356,  10  Ann.  Cas.  754 
(fellow  servants  failed  to  observe  sig- 
nals) . 

A  railroad  corporation  can  be  jointly 
sued  with  three  of  its  servants  when 
it  is  sought  to  make  the  corporation 
liable  only  because  of  the  negligent  act 
of  those  servants  in  the  operation  of  a 
train  under  their  management  and  con- 
trol. Southern  R.  Go.  v.  Miller  (1907) 
1  Ga.  App.  616,  57  S.  E.  1090. 

Since  the  distinction  between  case 
and  trespass  has  been  abolished  by 
statute,  the  master  and  the  servant  may 
be  joined  in  an  action  for  injuries 
caused  by  the  servant's  negligence. 
Johnson  v.  Magnuson  (1890)  68  111. 
App.  448. 

A  corporation  and  an  ofEcer  thereof, 
both  being  liable  for  the  same  act  of 
negligence,  may  be  joined  as  defend- 
ants. Oreenherg  v.  WlUtoomli  Lumber 
Co.  (1895)  90  Wis.  225,  28  L.R.A.  439, 
48  Am.  St.  Rep.  911,  63  N.  W.  93. 

The  master  and  servant  are  jointly 
liable  for  the  wilful  tort  of  the  servant, 
committed  in  the  scope  of  his  employ- 
ment while  in  the  master's  .service. 
Schumpert  v.  Southern  R.  Co.  (1903) 
65  S.  C.  332,  95  Am.  St.  Rep.  802,  43 
S.  E.  813,  13  Am.  Neg.  Rep.  676;  Car- 
son V.  Southern  R.  Co.  (1903)  68  S.  C. 
55,  56  S.  E.  525,  affirmed  in  (1904) 
194  U.  S.  136,  48  L.  ed.  907,  24  Sup. 
Ct.  Rep.  609. 

In  Washington  the  rule  has  been  laid 
down  that  an  action  for  tortious  negli- 
gence may  be  maintained  against  the 
master  and  his  employee  jointly  where 
the  injury  was  caused  by  the  act  of  the 
latter.  Howe  v.  Northern  P.  R.  Co. 
(1902)  30  Wash.  569,  60  L.R.A.  949, 
70  Pac.  1100;  McHugh  v.  Northern. 
P.  R.  Co.  (1903)  32  Wash.  30,  72  Pac. 
450;  Morrison  v.  Northern  P.  R.  Co. 
(1904)  34  Wash.  70,  74  Pac.  1064; 
Thomas  v.  Great  Northern  R.  Co. 
(1906)  77  C.  C.  A.  255,  147  Fed.  83 
(construing  the  Washington  law).  The 
decision  in  Doremus  v.  Root  (1809) 
94  Fed.  760,  which  was  apparently  to 
the  contrary,  is  explained  in  the  Howe 
Ca^e,   supra. 

The  rule  of  the  text  was  also  ob- 
served in  the  following  cases :  Wright 
v.  Compton  (1876)   53  Ind.  337,  2  Mor. 
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[Where  the  master  and  the  servant  have  been  jointly  sued  in 
an  action  for  injuries  to  another  servant,  caused  solely  by  the  negli- 
gence of  the  defendant  servant,  it  vs^ould  seem  that  both  justice  and 
precedent  required  that  a  verdict  exonerating  the  servant  necessitates 
an  acquittal  of  the  master  also.^] 


Mill.  Rep.  189 ;  Southern  R.  Co.  v.  Sitta- 
sen  (1905)  —  Ind.  App.  — ,  74  N.  E. 
898;  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Cook  (1902)  113  Ky.  161,  67  S.  W. 
383;  Hough  v.  Southern  R.  Co.  (1907) 
144  N.  C.  692,  57  S.  E.  469;  Oalvin  v. 
Broum  &  McCabe  (1909)  53  Or.  598, 
101  Pac.  671;  Louisville  &  N.  R.  Co. 
V.  Vincent  (1905)  116  Tenn.  317,  95 
S.  W.  179,  8  Ann.  Cas.  66;  RejniUio 
Iron  &  Steel  Co.  v.  Lee  (1907)  227 
111.  246,  81  N.  E.  411  (vice  principal 
gave  negligent  order)  ;  American  Bridge 
Co.  V.  Hunt  (1904)  64  0.  C.  A.  548, 
130  Fed.  302. 

See  note  to  French  v.  Central  Constr. 
Co.  12  L.R.A.(N.S.)  669,  Hagerty  v. 
Wilson,  25  L.E.A.(N.S.)  356,  and  May- 
berry  V.  'Northern  P.  R.  Co.  12  L.E.A. 
(N.S.)    675. 

^Doremus  v.  Root  (1901)  23  Wash. 
710,  54  L.R.A.  649,  63  Pac.  572;  Mont- 
fort  V.  Hughes  (1854)  3  E.  D.  Smith, 
591 ;  Indiana  JSlitro-Glycerine  &  Tor- 
pedo Co.  V.  Lippincott  Glass  Co.  (1905) 
165  Ind.  361,  75  N.  E.  649;  Stevick 
V.  Northern  P.  R.  Co.  (1905)  39  Wash. 
501,   81    Pac.    999,    18   Am.   Neg.    Rep. 


667 ;  McGinnis  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1906)  200  Mo.  347,  9  L.R.A. 
(N.S.)  880,  118  Am.  St.  Rep.  661,  98 
S.  W.  590,  9  Ann.  Cas.  656;  Southern 
R.  Co.  V.  Harbin  (1910)  135  Ga.' 122, 
30  L.R.A.(N.S.)  404,  68  S.  E.  1103,  21 
Ann.  Cas.  1011;  Morris  v.  Northwest- 
ern Improv.  Co.  (1909")  53  Wash.  451, 
102  Pac.  402;  Sipes  v.  Puget  Sound 
Electric  R.  Co.  (1909)  54  Wasli.  47, 
102   Pac.    1057;    Chicago,   St.  P.  M.   & 

0.  R.  Co.  V.  McManigal  (1905)  73 
Neb.  580,  103  N.  W.  305,  107  N.  W. 
243. 

Where  the  liability  of  a  railroad  com- 
pany is  based  solely  upon  the  command 
given  by  its  codefendant  foreman,  an  in- 
struction which  directed  the  jury  that 
if  they  found  in  favor  of  the  plaintiff, 
they  must  find  against  both  defend- 
ants, as  they  could  not  find  against  one 
and  in  favor  of  the  other,  is  correct. 
Rathjen  v.  Chicago.  B.  &  Q.  R.  Co. 
(1910)   85  Neb.  808,' 124  N.  W.  473. 

See  notes  to  McGinms  v.  Chicago,  R. 

1.  &  P.  R.  Co.  9  L.R.A. (N.S.)  880,  and 
Southern  R.  Co.  v.  Harbin,  30  L.R.A. 
(N.S.)    404. 
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A.  Geneeally, 

1620.  [850]  Jurisdiction. — An  action  by  a  servant  against  his  mas- 
ter for  personal  injuries  received  in  the  course  of  his  employment  is 
transitory  in  its  nature,  and  may  be  instituted  wherever  the  v^rong- 
doer  may  be  found,  and  jurisdiction  of  his  person  can  be  obtained.^ 
This  rule  is  applied  irrespective  of  whether  the  right  of  action  is  one 
which  exists  under  the  common  law  or  is  one  which  is  created  by  a 
statute.^ 

On  the  ground  that  a  servant  who  has  been  injured  owing  to  the 
breach  of  a  duty  which  is  imposed  by  law  upon  the  master  by  reason 
of  the  relation  of  the  parties,  as  well  as  by  the  contract  of  employ- 
ment, may  treat  the  wrong  suffered  as  a  tort,  and  bring  an  action  ex 
delicto,  it  has  been  held  that  a  servant  of  a  railway  company  operat- 
ing a  line  in  two  states  can  maintain  an  action  against  it  under  a 
statute  abrogating  the  common-law  doctrine  as  to  coservants,  although 
that  doctrine  is  still  applied  in  the  other  state,  and  it  was  there  that 
he  entered  into  the  contract  of  service.'  A  similar  conclusion  as  to 
the  right  of  a  servant  to  sue  under  such  a  statute  has  also  been  arrived 
at  by  starting  from  the  assumption  that  an  action  against  a  railway 


1  This  elementary  rule  has  been  taken 
for  granted  in  numerous  cases  already 
cited  in  the  earlier  chapters  of  this 
treatise.  For  others,  see  the  chapter 
dealing  with  the  Conflict  of  Laws 
(LXXXVl)  . 

2  In  Berriek  v.  Minneapolis  <£  St.  L. 
R.  Go.  (1883)  31  Minn.  11,  47  Am.  Eep. 
771,  16  N.  W.  413,  the  court  observed 
that  in  actions  ex  contractu  there  is  no 
distinction  made  between  statutory  and 
common-law  actions  in  this  regard,  and 
that  there  is  no  good  reason  why  any 
different  rule  should  be  applied  in  ac- 
tions ex  delicto. 

The  general  rule  on  the  subject  has 
been  thus  formulated  by  the  Supreme 
Court  of  the  United  States: 

"Whenever,  by  either  the  common  law 
or  the  statute  law  of  a  state,  a  right  of 
action  has  become  fixed  and  a  legal 
liability  incurred,  that  liability  may 
be  enforced  and  the  right  of  action  pur- 
sued in  any  court  which  has  jurisdic- 
tion of  such  matters  and  can  obtain 
jurisdiction  of  the  parties."  Dennick 
V.  Central  R.  Co.  (1880)  103  U.  S.  11, 
26  L.  ed.  439. 

In  8t.  Louis,  I.  M.  &  S.  R.  Co.  v. 
M.  &  S.  Vol.  IV.— 310. 


Brown  (1899)  67  Ark.  29.5,  54  S.  W. 
865,  it  was  held  that,  under  the  statute 
authorizing  the  bringing  of  an  action 
against  a  railroad  company  for  an  in- 
jury to  person  or  property  in  any  coun- 
ty through  which  the  road  passes,  a 
resident  of  Arkansas  may  sue  in  any 
county  in  Arkansas  through  which  the 
road  passes  for  personal  injuries  re- 
ceived  thereon   in   another   state. 

Under  Kentucky  Civ.  Code  Prac.  §  73, 
authorizing  an  action  against  a  common 
carrier  for  an  injury  to  a  passenger,  or 
to  other  person  or  his  property,  to  be 
brought  in  the  county  in  which  "plain- 
tiff" resides,  if  he  reside  in  a  county 
into  which  the  carrier  passes,  an  action 
against  a  railroad  company  to  recover 
damages  for  the  death  of  an  employee 
may  be  brought  by  the  administrator  in 
the  county  in  which  he  resides,  if  he 
reside  in  a  county  into  which  the  rail- 
road passes.  Turner  v.  Louisville  &  N. 
R.  Co.  (1901)  110  Ky.  879,  62  S.  W. 
1025. 

S  Kansas  City,  Ft.  8.  &  M.  R.  Co.  v. 
Becker  (1899)  67  Ark.  1,  46  L.R.A. 
814,  77  Am.  St.  Eep.  78,  53  S.  W.  406. 
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company  for  an  injury  received  in  another  state  is  one  sounding  in 
contract,  not  in  tort.* 

1621.  [850a]  Nonsuit  taken  after  reversal — law  of  the  case. — 
Where  a  judgment  for  plaintiff  in  an  action  for  personal  injuries, 
which  was  removed  from  a  state  to  a  Federal  court,  was  reversed,  and 
the  cause  remanded  for  new  trial  on  the  ground  that  the  injury  was 
caused  by  the  act  of  a  fellow  servant,  but  before  the  second  trial  the 
plaintiff  took  a  nonsuit  and  then  instituted  an  action  in  another 
county  of  the  same  state  as  that  in  which  the  original  one  was  brought, 
the  judgment  rendered  on  the  appeal  was  held  not  to  be  the  law  of 
the  case  in  the  second  action.^ 

1622.  [851]  Matters  not  open  for  argument  by  counsel. — In  an 
action  for  injuries  alleged  to  have  been  caused  by  the  negligent  method 
of  work  adopted  by  defendant's  foreman,  where  the  plaintiff's  counsel 
has  stated  in  his  opening  that  he  made  no  question  of  the  foreman's 
competency,  and  no  evidence  has  been  put  in  tending  to  show  that 
the  foreman  was  incompetent,  except  such  inferences  as  might  be 
drawn  from  the  manner  in  which  the  work  was  done,  and  there  was 
no  evidence  of  any  want  of  care  on  the  part  of  the  defendant  in  em- 
ploying the  foreman,  plaintiff's  counsel  is  properly  prevented  from 
arguing  at  the  trial  that  the  foreman  was  incompetent,  and  that  the 
defendant  knew  his  incompetency,  or  with  due  care  might  have  known 
it,  and  that  the  injury  in  suit  resulted  from  that  incompetency.^ 

1623.  [852]  ftuestions  not  open  for  consideration  on  appeal. — 
In  the  subjoined  note  are  cited  a  few  decisions  in  which  courts  of  re- 
view have  refused  to  consider  the  point  raised,  for  the  reason  that  it 
was  first  presented  on  the  appeal.* 

*In  the  case  referred  to  it  was  held  blocked  at  the  time  of  the  accident,  the 
that,  where  a  servant  of  a  railroad  com-  defendant  cannot  take  for  the  first  time 
pany  operating  lines  in  North  Carolina  on  appeal  the  point  that  the  case  should 
was  injured  in  Tennessee  hy  the  negli-  have  been  tried  upon  the  theory  that 
gence  of  a  fellow  servant,  the  courts  of  the  defendant,  if  it  had  once  blocked  the 
the  former  state  had  jurisdiction  of  the  frog,  incurred  no  liability  by  reason  of 
action,  and  that  the  fellow  servant  act  its  subsequent  displacement,  unless  it 
of  1S97  of  that  state  applied  to  it,  had  actual  or  constructive  notice  of 
making  the  railroad  company  liable,  such  displacement.  Union  P.  R.  Co.  y. 
Williams  v.  Southern  R.  Go.  (1901)  James  (1896)  163  U.  S.  485,  41  L.  ed. 
128  N.  C.  286,  38  S.  E.  893.  236,  16  Sup.  Ct.  Rep.  1109. 

I  Illinois  G.  R.  Co.  v.  Bentz  (1902)  Questions  of  fact  which  have  been  set- 
108  Tenn.  670,  58  L.R.A.  690,  91  Am.  tied  at  a  trial  term  to  furnish  a  basis 
St.  Rep.  763,  69  S.  W.  317.  for  the  determination  of  the  legal  ques- 

^  Summersell  v.  Fish  (1875)  117  tions  involved  in  the  case  are  not  open 
Mass.  312.  for  consideration  by  the  appellate  court. 

1  Where  both  parties  in  an  action  for  Edwards  v.  Tilton  Mills    ( 1901 )    70  N. 
indemnity  for  an  injury  caused  by  an  H.  574,  50  Atl.  102. 
unblocked  frog  go  to  trial  on  the  single       Where  plaintiff  was  injured  by  strain- 
question   whether    it    was    or   was    not   ing  and  overexerting  himself  in  attempt- 
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B.  Pleading. 

As  to  the  pleadings  in  suits  brought  under  the  English  employers' 
liability  act  of  1880,  and  the  statutes  modeled  thereon,  see  §§  1742, 
1T43,  post. 

1624.  [853]  Scope  of  subtitle.—  In  the  earlier  sections  of  this  trea- 
tise the  sufficiency  of  the  pleadings  with  reference  to  various  specific 
groups  of  facts  has  been  discussed  in  connection  with  the  doctrines 
within  the  purview  of  which  those  facts  were  deemed  to  fall.  (See  es- 
pecially §§  1491,  1522,  ante.)  In  the  present  subtitle  it  is  proposed 
to  collect  the  cases  which  illustrate  those  general  rules  of  pleading 
which  are  independent  of  the  particular  circumstances  involved. 

The  judicial  conflict  with  respect  to  some  important  points  is  no 
doubt  due  in  a  great  measure  to  the  fact  that  the  rules  of  pleading 
applied  by  the  different  courts  vary  considerably  in  regard  to  strict- 
ness. Under  these  circumstances  the  propriety  of  following  any 
given  decision  will  depend  primarily  upon  whether  the  system  of 
pleading  adopted  in  the  state  in  which  the  court  sits  which  is  invited 
to  defer  to  the  authority  of  that  decision  is  substantially  similar  to 
the  system  with  reference  to  which  it  was  rendered.  But  the  cases 
even  in  the  same  jurisdiction  are  often  strangely  inconsistent. 

1625.  [854]  Complaint;  sufficiency,  generally. —  In  order  to  with- 
stand a  demurrer  a  complaint  must  allege  facts  which,  if  true,  show 
that  the  master  was  guilty  of  a  breach  of  duty  as  regards  the  injured 
servant,  and  that  the  injury  resulted  from  that  breach  of  duty.^    If 

inf    to    lift    a    truck    wheel    out    of    a  The  point  that  a,  worktrain  which  in- 

drainage  hole  in  tlie  iloor  of  defendant's  jured  a  trackman  owing  to  its  being  run 

cotton   mill,   and   there  was  no   assign-  without   lights   was   run   in   accordance 

ment  that  the  evidence  did  not  support  with   the   regulations   of   the   company, 

the  verdict,  a  contention  that  plaintiflf,  and  that  the  injury  was  therefore  the 

in  his  stooping  posture,  while  pushing  act   of    the   company,   cannot  be   taken 

the  truck,  because  of  pulleys  overhead,  on   appeal,   unless   it   was   suggested  to 

and   because   of   the   poor   light   of   the  the  trial  court.     Coon  v.  Syracuse  &  V. 

place,  could  not  protect  himself  properly  R.  Co.   (1851)  5  N.  Y.  492. 

against  the  hole,  will  not  be  considered.  See  also  §  1626  and  §   1628,  note   8, 

Ferffuson     v.     Phoenix     Cotton     Mills  post. 

(1901)  106  Tenn.  236,  61  S.  W.  53.  i  Flowers  v.  Louisville  d  N.  R.   Co. 

After  a  trial  on  the  merits,  it  is  too  (1908)   55  Fla.  603,  46  So.  718;  Clinch- 

late   for   the   defendant   to   object  that  field  Coal  Co.  y.  Wheeler  (1908)  108  Va. 

the   question  whether  it   had  placed  a  448,  62  S.  E.  269. 

competent  man  in  charge  of  the  work  A  declaration  is  suflBcient  which  al- 
was  not  raised  by  the  pleadings.  Such  leges  a  contract  creating  a  duty,  facts 
a  case  comes  under  the  rule  that,  where  showing  prima  facie  a  breach  of  con- 
pleadings  would  have  been  amendable  of  tract,  injury  therefrom,  and  damage  by 
course  in  the  court  below,  the  amend-  reason  of  the  injury.  Eagle  d  P.  Mfg. 
ment  will  be  considered  as  having  been  Co.  v.  Welch  (1878)  61  Ga.  444. 
made  Trainor  v,  Philadelphia  &  R.  B.  A  complaint  which  charges  that  the 
Co    (1890)   137  Pa.  149,  20  Atl.  632.  injury  resulted  from  the  failure  of  the 
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employer  to   discharge   its   duty   to  its  the  status  of  the  employee  who  ordered 

employees  by  neglecting  to  provide  rules  the  servant  into  the  place  where  he  was 

for   signals   to  engineers   of  switch  en-  injured.     Foster  v.   Greeley    (1900)    15 

gines  in  a  yard  where  there  are  many  Colo.  App.  176,  61  Pac.  482. 
tracks,  and  where  two  or  more  engines        The   word  "negligently"  need  not  be 

are  employed  near  each  other  at  night,  used  in  the  complaint,  for  the  purpose 

and   also   avers  that   the   signals   used  of  describing  the  quality  of  the  act  or 

were  the  same  for  all  engines,  and  that  omission  charged,  provided  the  facts  al- 

plaintiflf's  intestate  was  killed  in  conse-  leged    are    such    as    import    negligence, 

quence   of   the   engineer   of   the   engine  Silveria  v.  Iverson  ( 1899 )   125  Gal.  266, 

with  which  he  was  working  mistaking  57  Pae.  996. 

a  signal  intended  for  another  engineer,        An  allegation  that  the  injury  was  the 

states  a  good  cause  of  action.     Louis-  direct   result   of   the  negligence  of  the 

ville  d  N.  R.  Co.  v.  York    (1900)    128  defendants,   and  their   carelessness   and 

Ala.  305,  30  So.  676.  negligence  in  appointing  an  unsuitable 

An  allegation  that  a  railroad  company  employee  by  whom  an  engine  was  negli- 

negligently  permitted  an  iron  pin  to  be  gently  managed,  is  a  sufficient  averment 

and  to  remain  on   a  tender  in  such   a  that   the   negligence   of   the   defendants 

manner  that  the  movement  of  the  train  in    not    selecting   a    competent    servant 

threw  it  off  and  injured  the  plaintiff  is  was  the  cause  of  all  the  grievances  for 

not  insufficient  for  failure  to  allege  that  which   remuneration   is   sought   in   this 

it  was   dangerous  to  carry  the  pin  on  suit.     Blake  v.  Maine  G.  R.  Go.   (1879) 

the  tender,  or  that  it  was  left  in  an  un-  70  Me.  60,  35  Am.  Rep.  297. 
safe  position,  or  where  one  might  rea-       Where  a  declaration  sufficiently  states 

sonably  expect  it  would  be  thrown  off.  the    duty    of    the    defendant    to    warn 

Cleveland,  G.  G.  d  St.  L.  R.  Co.  v.  Berry  plaintiff,  its  employee,  of  the  danger  of 

( 1899 )    152  Ind.  607,  46  L.R.A.  33,  53  an  explosion  of  "cinder  taps"  near  which 

N.  E.  415.  plaintiff  was  working,  a  further  allega- 

Where   the    gist   of   the   action   is    a  tion  that  the  defendant,  by  the  exercise 

breach  of  the  duty  to  give  warning,  the  of  due  care,  ought  to  have  known  that 

absence  of  an  allegation  that  the  plain-  the  cinder  taps  were  liable  to  explode, 

tiff  was   inexperienced  is   not  fatal   to  is  a  charge  of  "knowledge"  on  defend- 

the  sufficiency  of  the  complaint,  where  ant's  part,  and  is  not  objectionable,  as 

it  is  alleged  that  the  plaintiff  was  not  being  merely  a   charge   of   "duty,"   and 

acquainted  with  the  danger  of  doing  the  not    a    presentation    of    issuable    facts, 

work  in  the  manner  in  which  he  was  The   purpose    of   such   an   allegation   is 

doing   it  at  the  time  of  the   accident;  merely  to  charge  the  defendant  with  the 

that   defendant's   foreman   was   present  knowledge   out    of    which   the   duty   to 

and  knew   of   the  danger,   but  ordered  warn  arose.     Western  Tube  Go.  v.  Polo- 

him   to   do  the  work   without  warning  hinski  (1901)  192  111.  113,  61  N.  E.  451, 

him  thereof;   and  that  he  was  not  fur-  affirming  (1900)   94  111.  App.  640. 
nished  with  proper  tools  to  do  the  work.        Indirect  allegations  that   the   officers 

Hillsboro   Oil   Go.  v.  White    (1899)    —  of     a     defendant     corporation     against 

Tex.  Civ.  App.  — ,  54  S.  W.  432.  whom  suit  has  been  brought  "had  failed 

Where  the  injury  is  alleged  to  have  in  their  duty  in  certain  respects,"  and 
resulted  from  the  negligence  of  the  de-  "had  not  taken  the  precautions  to  ascer- 
fendant's  general  superintendent,  it  is  tain  the  fitness  of  an  employee  before 
not  necessary  to  allege  that  the  defend-  placing  him  in  charge  of  dangerous  ma- 
ant  was  responsible  for  his  negligence,  chinery,"  are  insufficient  to  charge  such 
Woodson  y.  Wm.  Johnston  d  Go.  (1899)  officers  with  liability,  when  it  is  not 
109  Ga.  454,  34  S.  E.  587.  alleged  what  part,  if  any,  said  officers 

A  complaint  alleging  facts  from  which  were  called  on  to  take  in  the  premises 

a  breach  of  the  non-delegable  duty  to  within   the  scope  of  the   duty  imposed 

provide  a  reasonably  safe  place  of  work  upon  them  by  virtue  of  their  office,  and 

may  be  inferred  is  good.    Ft.  Wayne  v.  wherein  they  had  failed  in  the  perform- 

Patterson   (1900)   25  Ind.  App.  547,  58  ance  of  such  duty.     Henry  v.  Braeken- 

N.    E.    747     (neglect    to    shore    up    a  ridge  Lumber  Co.    (1896)    48  La.  Ann. 

trench)  ;  Laporte  v.  Gook   (1897)   20  R.  950,  20  So.  221. 
I.   261,   38  Atl.   700    (similar  facts).  Allegations  that   a  master   neglected 

Such  a  complaint  cannot  be  objected  to  keep  the  rim  of  a  machine  in  repair, 

to  on  the  ground  that  it  does  not  specify  in    that   the    sections    were    loose    and 
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joints  separated,  and  splints  and  slivers 
projected  above  its  surface,  and  that  in- 
juries resulted  to  a  servant  in  conse- 
quence of  such  rim  being  out  of  repair, 
have  been  held  insufficient  to  state  a 
cause  of  action  for  negligence,  since 
there  is  no  allegation  that  the  want  of 
repair  causing  the  injury  was  that  as 
to  which  negligence  was  charged,  or  of 
any  act  or  omission  of  the  master  caus- 
ing the  injury.  Lafayette  Carpet  Co. 
V.  Stafford  (1900)  25  Ind.  App.  187,  57 
N.  E.  944. 

In  Riley  v.  Baxendale  (1861)  6 
Hurlst.  &,  N.  445,  a  case  decided  under 
the  older  system  of  pleading,  an  attempt 
was  made  to  prevent  the  defendant  from 
demurring,  and  to  put  him  on  a  trav- 
erse of  the  fact,  by  alleging  a  contract 
that  "the  defendants  should  take  due 
and  ordinary  care  not  to  expose  the  said 
J.  R.  to  extraordinary  danger  and  risk 
in  the  course  of  his  said  employment." 
A  nonsuit  on  the  opening  of  the  case 
was  held  to  be  proper,  for  reasons  thus 
explained  by  Pollock,  C.  B. :  "Generally 
speaking,  a  mere  duty  cannot  be  turned 
into  a  contract,  and  great  inconvenience 
would  result  if  we  were  to  permit  it  to 
be  declared  on  as  such.  If  the  obliga- 
tion had  been  alleged  as  a  duty,  the 
defendant  might  have  demurred.  But 
when  it  is  alleged  as  a  contract  the  de- 
fendant cannot  demur,  because  it  is  pos- 
sible that  there  may  be  such  a  contract 
in  point  of  fact." 

A  complaint  which  alleges  merely 
that  the  injuries  were  incurred  without 
fault  on  the  part  of  the  plaintiff,  and 
solely  through  the  fault  of  the  defend- 
ant or  his  representatives,  without  stat- 
ing any  facts,  is  insufficient.  Carr  v. 
Shields   (1903)   125  Fed.  827. 

As  a  railroad  company  owes  its  em- 
ployees no  common-law  duty  to  fence 
its  tracks,  a  complaint  which  alleges 
negligence  in  failing  to  fence  tracks 
merely  does  not  state  a  cause  of  action 
at  common  law.  Gill  v.  Louisville  tt  N. 
R.  Co.  (1908)  160  Fed.  260,  affirmed  in 

(1908)  91   C.   C.  A.  613,  165  Fed.  438. 
It  is  not  necessary  to  aver  that  fhe 

failure  of  the  master  to  observe  the 
requirements  of  a  statute  was  negli- 
gence, for  such  failure  is  negligence  per 
se.   Sloss-Sheffield  Steel  <&  I.  Co.  v.  Sharp 

(1909)  161  Ala.  432,  50   So.   52. 

The  complaint  should,  among  other 
things,  state  wherein  the  defendant 
failed  to  perform  his  duty,  by  alleging 
either  by  direct  averment  or  by  the  facts 


alleged  in  what  respect  the  machine  fur- 
nished was  not  reasonably  safe,  in  what 
particulars  the  defendant  failed  to  exer- 
cise reasonable  care  in  directing  the 
plaintiff  to  work  upon  it,  and  that  the 
alleged  unsafe  character  of  the  machine 
thus  negligently  furnished  caused  the 
alleged  injury.  Anderson  v.  United 
States  Ruller  Go.  (1905)  78  Conn.  48, 
60  Atl.  1057. 

Where  the  complaint  charges  that 
the  defendant  failed  to  furnish  the 
plaintiff  a  safe  place  in  which  to  work, 
and  it  affirmatively  appears  from  the 
petition  that  the  plaintiff's  injuries 
were  not  caused  by  the  character  of  the 
place  in  which  he  was  put  to  work,  or 
in  any  manner  connected  therewith,  such 
allegation  of  negligence  is  insufficient. 
Moseley  v.  J.  8.  Schofield  Sons  Go. 
(1905)   123  Ga.  197,  51  S.  E.  309. 

A  pleading  must  allege  facts  which 
disclose  a  duty  on  the  part  of  the  mas- 
ter toward  the  plaintiff.  Robertson  v. 
Ford  (1905)  164  Ind.  538,  74  N.  E.  1; 
Pittsburgh,  C.  G.  &  St.  L.  R.  Go.  v. 
Lightheiser  (1904)  163  Ind.  247,  71  N. 
E.  218,  rehearing  denied  in  (1904)  163 
Ind.  264,  71  N.  E.  660. 

A  cause  of  action  against  a.  railroad 
company  for  the  death  of  an  engineer 
in  its  employ  is  not  stated  by  an  alle- 
gation that  it  negligently  permitted  a 
switch  to  be  left  open  so  as  to  carry 
decedent's  train  from  the  main  track  on- 
to a  siding,  since  the  closing  of  the 
switch  was  not  a  part  of  the  master's 
duty.  Chicago,  I.  &  L.  R.  Go.  v.  Barker 
(1908)  169  Ind.  670,  17  L.R.A.(N.S.) 
542,  83  N.  E.  369,  14  Ann.  Cas.  375. 

The  pleader  must  by  positive  aver- 
ments set  out  in  his  complaint  the  facts 
creating  the  duty  which  has  not  been 
performed.  Brown  v.  Shirley  Hill  Coal 
Go.  (1911)  47  Ind.  App.  354,  94  N.  E. 
574. 

The  plaintiff  must  allege  and  prove 
not  only  the  existence  of  a  duty  on  the 
part  of  the  defendant  to  protect  the 
decedent  from  the  particular  injury 
causing  his  death,  but  that  it  failed  to 
perform  that  duty,  and  that  such  fail- 
ure resulted  in  his  injury  and  death. 
Wright  v.  Chicago,  I.  &  L.  R.  Co. 
(1911)  47  Ind.  App.  673,  95  N.  E.  129. 

Where  the  injury  complained  of  is 
charged  to  the  falling  of  the  "attach- 
ment" of  the  "barker,"  the  declaration 
should  contain  some  allegation  that  the 
attachment  was  defective,  or  show  that 
the  falling  was  not  its  normal  action. 
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such  facts  are  set  forth,  it  is  not  necessary  to  aver  expressly  that  the 
defendant  owed  the  servant  a  duty  in  the  premises.*  Nor  is  the 
plaintiff  required  to  plead  any  other  legal  conclusion  upon  which  his 
right  of  action  is  predicated.^ 

A  complaint  which  fails  to  allege  that  the  relationship  of  master 
and  servant  existed  between  the  defendant  and  the  plaintiff  fails  to 
state  a  cause  of  action.* 

A  complaint  which  fails  to  allege  that  the  servant  was  acting  with- 
in the  scope  of  his  employment  when  injured  does  not  state  a  cause  of 
action.* 


McGraw  v.   Cfreat  Northern  Paper  Co. 

(1903)  97  Me.  343,  54  Atl.  762   (head- 
note  by  the  court). 

A  complaint  which  shows  that  the 
dangers  were  obvious  does  not  state  a 
cause  of  action  in  alleging  that  the  de- 
fendant was  negligent  in  failing  to  "ex- 
plain" the  dangers  to  the  plaintiff. 
Fm-quer  v.  Slater  Brick,  Co.  (1908)  37 
Mont.  426,  97  Pac.  843. 

"It  is  not  enough  to  allege  that  a 
dutiful  servant  was  killed  by  the  negli- 
gence of  the  master  or  his  agent  in 
charge  respecting  the  work  in  which  the 
servant  was  engaged."  Pagnillo  v.  Mack 
Paving  &  Constr.  Co.  (1911)  142  App. 
Div.  491,  127  N.  Y.  Supp.  72. 

In  an  action  by  a  servant  against  the 
master  it  is  generally  necessary  distinct- 
ly to  allege  the  duties  of  the  defendant 
to  the  plaintiff,  charged  to  have  been 
violated;  but  if  what  is  averred  in  the 
declaration  in  connection  with  the  mat- 
ter of  averring  a  breach  of  those  duties 
sufficiently  shows  what  such  duties  are, 
the  declaration  will  be  regarded  good  on 
demurrer,  the  allegation  of  duty  in  such 
cases  being  superfluous.  Squilache  v. 
Tidewater  Coal  d  Coke  Co.  (1908)  64 
W.  Va.  337,  62  S.  E.  446. 

General  allegations  of  negligence  only 
are  insufficient.  Palmer  Brick  Go.  v. 
Chenall  (1904)  119  Ga.  837,  47  S.  E. 
329 ;  Seaboard  Air  Line  B.  Co.  v.  Pierce 

(1904)  120  Ga.  230,  47  S.  E.  581;  Cole 
V.  Mayne  (1901)  122  Fed.  836. 

A  servant  is  not  called  upon  to  nega- 
tive in  his  declaration  every  fact  which 
would  tend  to  establish  the  defendant's 
freedom  from  negligence.  Cristanelli 
V.  Sagi/TMW  Min.  Go.  (1908)  154  Midi. 
423,  117  N.  W.  910. 

8  Sackewitz  v.  American  Biscuit  Mfg. 
Co.  (1899)  78  Mo.  App.  144;  Ft.  Wayne 
V.  Christie   (1901)    156  Ind.  172,  59  N. 


E.  385  (complaint  held  good  which  al- 
leged an  injury  caused  by  failure  to 
shore  a  trench  properly)  ;  Postal  Teleg. 
CaUe  Co.  v.  3ulsey  (1901)  132  Ala. 
444,  31  So.  527. 

Where  the  gravamen  of  an  action  is 
the  master's  failure  to  perform  a  duty 
to  warn  his  servant  of  an  unusual  dan- 
ger of  the  place  of  work,  an  express  al- 
legation of  the  master's  duty  is 
unnecessary,  and  will  not  sustain  or 
aid  a  pleading.  The  facts  and  circum- 
stances from  which  the  duty  arises 
must  be  set  out  in  the  declaration,  and 
it  is  sufficient  if  the  law  implies  a  duty 
from  the  facts  and  circumstances  stated. 
Cetofonte  v.  Camden  Coke  Co.  (1910) 
78  N.  J.  L.  662,  27  L.R.A.(N.S.)  1058, 
75  Atl.  913;  Esslinger  v.  Boehm  (1911) 
81  N.  J.  L.  82,  79  Atl.  267. 

3  Thus  a  declaration  in  an  action  for 
injuries  alleged  to  have  been  caused  by 
the  negligence  of  a  coemployee  need  not 
deny  that  they  were  not  fellow  servants, 
where  the  facts  showing  their  relation 
are  set  out  therein.  Chicago  &  A.  B. 
Co.  V.  Swan  (1898)  176  111.  424,  52  N. 
E.  916j  affirming  (1897)  70  111.  App. 
331;  Chicago  City  B.  Co.  v.  Leach 
(1898)  80  111.  App.  354;  Barris  v.  Bal- 
four Quarry  Co.  (1902)  131  N.  C.  553, 
42  S.  E.  973. 

*  Walton  V.  Lindsay  Lumier  Co. 
(1905)  145  Ala.  661,  39  So.  670;  Sar- 
gent Co.  V.  Baublis  (1905)  215  111.  428, 
74  N.  E.  455 ;  Fearon  v.  Mullins  ( 1907 ) 
35  Mont.  232,  88  Pac.  794 ;  Dallas  Elec- 
tric Co.  V.  Mitchell  (1903)  33  Tex.  Civ. 
App.  424,  76  S.  W.  935;  Walker  v.  El 
Paso  Electric  B.  Co.  (1909)  Tex.  Civ. 
App.  — ,  118  S.  W.  554. 

6  Moss  V.  Moseley  (1906)  148  Ala. 
168,  41  So.  1012;  Woodioard  Iron  Co. 
V.  Curl  (1907)  153  Ala.  215,  44  So.  969; 
Sloss-Sheffield  Steel  &  I.  Go.  v.  Chamblce 
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1626.  [855]  SufGTciency  considered  with  relation  to  the  doctrine  of 
assumption  of  risk.— Where  the  risk  from  which  the  injury  is  alleged 
to  have  resulted  was,  so  far  as  appears,  an  ordinary  or  an  obvious  one, 
the  complaint  is  demurrable,  unless  it  states  some  facts  which,  if 
proved,  will  remove  the  case  from  the  operation  of  the  rule  which 
charges  a  servant  with  the  assumption  of  such  risks.^ 

[The-  same  rule  has  been  applied  where  the  risk  was  an  extraor- 
dinary risk  due  to  the  master's  negligence.*  But  the  contrary  rule 
prevails  in  a  number  of  jurisdictions.*] 

(1909)   159  Ala.  185,  48  So.  664;  Green  ive  if  it  fails  to  aver  any  fact  tending 

V.    Bessemer    Coal,    Iron    &    Land    Co.  to  show  that  he  was  not  rightfully  put 

(1909)    162  Ala.  609,  50  So.  289;  New  at  the  particular  work,  or  that  the  cut- 

Connellsville  Goal  £  Coke  Co.  v.  Kilgore  ting  of  steel  with  a  cold  chisel  was  not 

(1909)  162  Ala.  642,  50  So.  205;  Adams  such  work  as  an  employee  of  the  plain- 

V.  Southern  R.  Co.  (1910)  166  Ala.  449,  tiff's  age  and  experience  might  be  era- 

51   So.   987;   American  Car  &  Foundry  ployed  at.     Whitelaw  v.  Memphis  &  C. 

Co.  V.  Hill  (1907)  zz6  111.  227,  80  N.  E.  R.  Co.   (1886)   16  Lea,  391,  1  S.  W.  37. 
784;    Cleveland   C.   C.   <&   St.  L.   R.   Co.        A     complaint     averring     an     injury 

V.  PerUns    (1908)    171  Ind.  307,  86  N.  caused   by    the    servant's    catching    his 

E.  405 ;  Cleveland,  C.  G.  &  St.  L.  R.  Co.  foot  in  an  unblocked  guard  rail  is  de- 

V.  Morrey    (1909)    172  Ind.  513,  88  N.  murrable,  where  it  does  not  allege  that 

E.   932;    United   States    Cement   Co.   v.  the  servant  was  inexperienced  when  he 

Whitted    (1910)    46   Ind.  App.   105,   90  entered   the   employment;    nor   that  he 

N.  E.  481;  Cleveland,  C.  0.  &  St.  L.  R.  was  ignorant  of  the  conditions  at  that 

Go.   V.   Eeineman    (1910)    46   Ind.  App.  time   and   afterwards;    nor  that  he  re- 

388,   90   N.   E.    899;    Stagg   v.   Edvyard  mained  in  the  defendant's  service  rely- 

Westen  Tea  &  Spice  Co.  (1902)   169  Mo.  ing  upon  a  promise  made  by  it  to  block 

489,  69  S.  W.  391;   Landers  v.  Quinoy,  its  guard  rails.     Missouri  P.  R.  Co.  v. 

0.  &  K.  C.  R.  Co.   (1908)   134  Mo.  App.  Baxter    (1894)    42  Neb.  793,  60  N.  W. 

80,  114  S.  W.  543;  Moellman  v.  Gieze-  1044.     To  the  same  effect,  Dozier  v.  At- 

Henselmeier    Lumber    Go.     (1908)     134  lanta  (1903)   118  Ga.  354,  45  S.  E.  306; 

Mo.  App.  485,  114  S.  W.  1023;  PMllips  Klutts  v.  Gilson  Bros.    (1904)   37  Tex. 

V.  International  Harvester   Co.    (1908)  Civ.  App.  216,  83  S.  W.  404. 
22  S.  D.  272,  117  N.  W.  146;  Newport        ^i  Gould   v.   Aurora,   E.   £    C.   R.    Go. 

News  Pul.   Go.   V.  Bemimeister    (1906)  (1908)    141  111.  App.  344;  Brazil  Block 

104  Va.   744,  52  S.  E.  627.  Goal  Go.  v.  Gibson  (1903)  160  Ind.  319, 

A  complaint  which  fails  to  state  that  98   Am.   St.   Rep.   281,    66   N.    E.   882; 

the  servant  was  required  by  his  duties  American  Rolling  Mill  Co.  v.  Hullinger 

to  be  where  he  was  when  injured  does  (1903)    161  Ind.  673,  67  N.  E.  986,  69 

not  state  a  cause  of  action.     Mackey  v.  N.  E.  460;   Cleveland,  G.  C.  &  St.  L.  R. 

Northern  Mill  Go.    (1904)    210  111.  115,  Co.  v.  Powers   (1909)    173  Ind.  105,  88 

71  N.  E.  448.     And  see  Jarvis  v.  Eitch  N.  E.  1073,  rehearing  denied  in   (1909) 

(1902)   —  Ind.  App.  — ,  65  N.  E.  608;  173  Ind.  125,  89  N.  E.  485;   Coal  Bluff 

Pittsburgh,    C.    G.   &   St.   L.   R.    Co.   v.  Min.  Co.  v.  Akers   (1907)   39  Ind.  App. 

Leightheiser    (1904)    163    Ind.   247,    71  617,  80  N.  E.  545;   Monongahela  River 

N.  E.  218,  rehearing  denied  in    (1904)  Gonsol.    Goal   &   Coke   Co.   v.   Hardsaw 

163  Ind.  264,  71  N.  E.  660;  South  Bend  (1907)  —  Ind.  App.  — ,  79  N.  E.  1062; 

Chilled  Plow   Go.  v.   Gissne    ( 1905 )    35  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Bos- 

Ind.    App.    373,    74   N.   E.    282;    Kirby  sert   (1909)   44  Ind.  App.  245,  87  N.  E. 

Lumber  Go.  v.  Chambers  (1906)  41  Tex.  158;   Pittsburgh,  C.  G.  d  St.  L.  R.  Co. 

Civ.  App.  632,  95  S.  W.  607.  v.  Rogers   (1909)   45  Ind.  App.  230,  87 

1  A  declaration  in  an  action  against  a  N.  E.  28;   Tennis  Co.  v.  Davis   (1910) 

railroad  company  for  an  injury  to  the  46  Ind.  App.  436,  92  N.  E.  986;  Orover 

plaintiff's  eyes  by  a  fragment  of  steel  v.  New  York,  S.  &  TT.  R.  Co.  (1908)  76 

struck  off  by  him  in  working  on  an  en-  N.  J.  L.  237,  69  Atl.  1082. 
gine  with  a  cold  chisel  is  fatally  defect-        Where  the  complaint  alleges  that  the 
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1627.  [855a]  — with  relation  to  the  doctrine  of  coservice. — (See 
also  §  1625,  note  3,  ante.)  A  complaint  which  charges  negligence 
directly  upon  the  employer  himself,  and  not  upon  the  employees,  is 
good  on  demurrer,  although  the  defendant  is  a  corporation,  and  this 
circumstance  necessarily  implies  that  the  default  alleged  must  have 
been  that  of  an  employee.^  But  a  demurrer  to  the  complaint  should  be 
sustained  where  the  facts  alleged  show  that  the  injury  was  caused  by 
the  negligence  of  a  coemployee  while  acting  in  his  capacity  as  a  mere 
servant,^  unless  there  is  an  averment  that  the  master  did  not  exercise 
ordinary  care  and  prudence  in  the  employment  of  such  fellow  serv- 


master  had  promised  to  remedy  the  de- 
fective conditions,  the  complaint  must 
also  show  that  the  servant  did  not  work 
longer  than  a  reasonable  time  after  the 
promise.  Cromer  v.  Borders  Coal  Co. 
(1910)  246  111.  451,  92  N.  E.  926,  revers- 
ing  (1910)   152  111.  App.  555. 

3  The  assumption  of  an  extraordinary- 
risk  is  a  matter  for  the  defendant  to 
plead  or  to  prove.  Shcmo  v.  Feltman 
(1907)  121  App.  Div.  597,  106  N.  Y. 
Supp.  1043. 

The  plaintin  is  not  required  to  nega- 
tive the  assumption  of  the  extraordi- 
nary risks  of  the  service,  that  is,  those 
which  were  created  by  the  negligence 
of  the  master.  Warden  v.  Gore-Meenan 
Co.    (1910)    83  Conn.  642,  78  Atl.  422. 

The  plaintiff  is  not  required  to  antic- 
ipate the  defense  of  assumption  of  risk. 
Jacohson  v.  Oakland  Meat  &  Packing 
Co.    (1911)    161  Cal.  425,  119  Pac.  653. 

Assumption  of  risk  need  not  be  nega- 
tived in  the  complaint.  McLeod  v.  Chi- 
cago, M.  &  P.  8.  R.  Co.  ( 1911 )  65  Wash. 
62,  117  Pac.  749. 

'i- Turner  v.  Indianapolis  (1884)  96 
Ind.  51,  following  Ohio  &  M.  R.  Co.  v. 
Collarn  (1881)  73  Ind.  261,  38  Am. 
Rep.  134;  First  Nat.  Bank  v.  Chandler 
(1905)  144  Ala.  286,  113  Am.  St.  Rep. 
39,  39  So.  822. 

^Indiana,  B.  £  W.  R.  Co.  v.  Dailey 
(1886)  110  Ind.  75,  10  N.  E.  631;  Madi- 
son &  I.  R.  Co.  v.  Bacon  (1855)  6  Ind. 
205;  Laporte  v.  Cook  (1897)  20  R.  I. 
261,  38  Atl.  700;  Bryant  v.  Alabama 
Great  Southern  R.  Co.  (1908)  155  Ala. 
368,  46  So.  484;  Sloss-SheffieU  Steel  & 
1.  Co.  v.  Stewart  (1911)  172  Ala.  516, 
55  So.  785;  Turner  v.  Seville  Gin  d 
Warehouse  Co.  (1907)  127  Ga.  555,  56 
S.  E.  739;  Wilder  V.  Miller  (1907)  128 
Ga.  139,  57  S.  E.  309 ;  General  Supply  & 
Constr.  Co.  v.  Lawton   (1908)    131  Ga. 


375,  62  S.  E.  293;  Broum  v.  Massa- 
chusetts Mills  (1910)  7  Ga.  App.  642, 
67  S.  E.  832;  SchilUnger  Bros.  Co.  v. 
Smith  (1907)  225  111.  74,  80  N.  E.  65; 
Bennett  v.  Chicago  City  R.  Co.  (1910) 
243  111.  420,  90  N.  E.  735;  Mclnerney  v. 
Western  Packing  &  Provision  Co. 
(1911)  249  111.  240,  94  N.  E.  519,  af- 
firming (1910)  154  111.  App.  559;  Pull- 
man Go.  v.  Woodfolk  (1905)  121  111. 
App.  321;  Duffy  v.  Jacohson  (1907)  135 
111.  App.  472;  Bennett  V.  Chicago  City 
R.  Co.  (1908)  141  111.  App.  560;  Hoover 
V.  Empire  Coal  Co.  ( 1909 )  149  111.  App. 
258;  Farier  v.  St.  Louis  Nat.  Stock 
Yards  (1910)  152  111.  App.  589;  Jacol- 
son  V.  Dufy  (1910)  154  111.  App.  505; 
Mclnerney  v.  Western  Packing  &  Provi- 
sion Co.  (1910)  154  111.  App.  559,  judg- 
ment affirmed  in  (1911)  94  N.  E.  519; 
Pittslurgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Lightheiser   (1904)    163  Ind.  247,  71  N. 

E.  218,  rehearing  denied  in  (1904)  163 
Ind.  264,  71  N.  E.  660;  Indianapolis  & 
G.  Rapid  Transit  Co.  v.  Andis  (1904) 
33  Ind.  App.  625,  72  N.  E.  145;  Marker 
V.  Mishawaka  (1905)  35  Ind.  App.  293, 
74  N.  E.  19;  Majestic  Collieries  Co.  v. 
McCoy  (1909)  132  Ky.  533,  116  S.  W. 
738;  Weaver  v.  W.  L.  Goulden  Logging 
Co.  (1906)  116  La.  468,  40  So.  708; 
State  V.  Schwind  Quarry  Co.  (1903)  97 
Md.  696,  55  Atl.  366;  Healey  v.  George 

F.  Blake  Mfg.  Go.  (1902)  180  Mass.  270, 
62  N.  E.  270 ;  Kitchen  Bros.  Hotel  Co.  v. 
Dixon  (1904)  71  Neb.  293,  !i8  N.  W. 
816;  Berard  v.  Smith  (1909)  29  U.  1. 
528,  72  Atl.  705. 

In  Indianapolis  d  St.  L.  R.  Co.  v. 
Johnson  (1885)  102  Ind.  352,  26  N.  E. 
200,  it  was  contended  that  from  specific 
allegations  showing  that  the  injury  was 
due  to  negligence  in  loading  cars,  no 
inference  arose  that  they  were  loaded 
by  his  fellow  servants,  the  argument  be- 
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ant,  or  had  retained  him  in  his  service  after  receiving  notice  that  he 
■was  negligent  in  the  discharge  of  his  duties.* 


ing  that,  because  it  was  averred  in  the 
complaint  "that  said  defendant  suffered, 
permitted,  and  directed  said  bent  and 
crooked  iron  rails  to  be  placed  on  and 
projecting  over  the  end  of  said  car  last 
named,"  etc.,  it  might  as  well  be  in- 
ferred that  this  was  done  by  the  chief 
agents  and  officers  of  the  railroad  com- 
pany as  by  a  fellow  servant.  The  court 
said:  "The  infirmity  of  counsel's  posi- 
tion is  that  they  would  determine 
whether  the  persons  who  loaded  the  cars 
were  fellow  servants  or  not  by  the  office 
they  held,  and  not  by  the  work  in  which 
they  were  at  the  time  engaged.  One  who 
loads  the  cars  of  a  railroad  company  is, 
while  so  engaged,  a  fellow  servant  with 
the  brakeman  who  goes  upon  the  train 
in  which  such  loaded  cars  are  afterwards 
placed;  and  it  makes  no  difference  what 
official  designation  of  agency  may  be  ap- 
plied to  him.  There  are  certain  duties 
which  pertain  to  the  position  of  master, 
and  whoever  performs  them  is,  for  the 
time  being,  in  the  master's  place.  There 
is  also  certain  work  which  pertains  to 
the  duty  of  employee  or  servant,  and 
whoever  else  beside  the  master  does  this 
is,  while  so  engaged,  a  fellow  servant 
with  any  other  employee  who  is  in  the 
same  general  employment.  Courts  know 
judicially  that  loading  railroad  iron  on 
flat  cars  pertains  to  the  service  of  an 
employee;  and  when  it  is  averred  that 
one  servant  was  injured  in  consequence 
of  the  negligent  manner  in  which  such 
loading  was  performed  by  the  defend- 
ant, the  presumption  arises  that  such 
injury  was  the  result  of  the  negligence 
of  a  fellow  servant.  This  is  so  because 
a,  railroad  corporation  must  of  necessity 
employ  servants  to  load  its  cars.  To  say 
that  the  servant  who  loaded  the  cars 
was  also  the  chief  agent  and  officer  of 
the  railroad  company,  without  more, 
would  in  no  manner  change  the  situa- 
tion. Regardless  of  his  agency  or  office 
in  other  respects,  if  he  was  also  prop- 
erly engaged  in  loading  cars,  he  was  at 
that  time  a  fellow  servant  with  all 
others  in  like  service." 

A  complain  is  demurrable  which  al- 
leges in  substance  that  the  plaintiff,  a 
brakeman,  was  injured  by  a  derailment 
due  to  the  defendant's  having  allowed 
a  train  to  attain  a  dangerous  rate  of 
speed.    The  intendment  is  that  such  an 


injury  must  have  been  caused  by  the 
negligence  of  the  employees  operating 
the  train.  Sherman  v.  Rochester  £  S. 
R.  Co.   (1853)    15  Barb.  574. 

An  allegation  that  the  defendant 
"threw  or  caused  to  be  thrown  a  box," 
whereby  the  plaintiff  was  injured,  is 
equivalent  to  an  allegation  that  the  box 
was  thrown  by  a  fellow  servant  of  the 
plaintiff.  Di  Maroho  v.  Builders'  Iron 
Foundry  (1893)  18  R.  I.  514,  27  Atl. 
328,  28  Atl.  661. 

Where  the  plaintiff  seeks  recovery  un- 
der a  declaration  setting  forth  that  the 
injury  was  caused  by  an  employee  of 
the  defendant,  who  is  directly  alleged 
not  to  have  been  in  the  same  line  of  em- 
ployment as  the  plaintiff,  and  it  is 
shown  that  the  plaintiff  was  engaged  in 
a  certain  kind  of  work,  and  was  injured 
by  an  accident  of  the  kind  that  would 
ordinarily  occur  through  the  negligence 
of  one  in  the  same  line  of  employment, 
it  is  necessary  for  him  to  show  that 
another  servant  in  another  line  of  em- 
ployment had  caused  the  injury  in  such 
a  way  as  to  make  the  master  liable. 
Helfrich  v.  Williams  (1882)  84  Ind. 
553. 

To  charge  merely  that  a  negligent 
servant  is  a  vice  principal,  without  stat- 
ing the  facts  which  constitute  him  such, 
is  not  sufficient.  Suderman  v.  Kriger 
(1908)  50  Tex.  Civ.  App.  29,  109  S.  W. 
373. 

In  West  Virginia,  if  the  act  is 
ascribed  in  the  complaint  directly  to 
the  defendant,  it  is  not  necessary  to 
allege  negligence  of  the  master  in  em- 
ploying proper  servants,  to  enable  a 
servant  to  recover  for  injuries  occa- 
sioned by  a  coservant.  Unfried  v,  Balti- 
more &  0.  R.  Co.  (1890)  34  W.  Va.  260, 
12  S.  E.  512. 

3  Lake  Shore  £  M.  S.  R.  Co.  v.  Stupah 
(1886)  108  Ind.  1,  8  N.  E.  630;  Lawler 
V.  Androscoggin  R.  Co.  (1873)  62  Me. 
463,  16  Am.  Rep.  492;  Standard  Cement 
Co.  V.  Minor  (1901)  27  Ind.  App.  479, 
61  N.  E.  684 ;  Tennessee  Coal,  Iron  <&  R. 
Co.  V.  Bridges  (1905)  144  Ala.  229,  113 
Am.  St.  Rep.  35,  39  So.  902;  Smft  Mfg. 
Co.  V.  Phillips  (1910)  8  Ga.  App.  425, 
69  S.  E.  585;  Standard  Cement  Co.  v. 
Minor  (1901)  27  Ind.  App.  479,  61  N. 
E.  684;  Burton  v.  Magann-Fawh  Lwin- 
ber  Co.   (1903)    25  Ky.  L.  Rep.  40,  74 
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[A  contrary  rule  is  apparently  followed  in  one  case.'*] 

It  has  been  held,  however,  that,  if  a  defendant  makes  no  objection 
to  the  sufficiency  of  the  complaint  on  the  ground  of  its  averring  an  in- 
jury inflicted  by  the  negligence  of  a  coservant,  and  simply  denies  all 
knowledge  of  defects  in  the  appliance  which  was  the  immediate  cause 
of  the  injury,  and  permits  the  introduction  of  evidence  that  he  was 
chargeable  with  such  knowledge,  the  complaint  will,  after  a  verdict 
for  the  plaintiff,  be  considered  as  having  been  amended  so  as  to  con- 
form to  this  proof.* 

A  complaint  alleging  the  discharge  of  such  functions  by  the  negli- 
gent servant  as  show  him  to  be  a  vice  principal  is  not  demurrable. ° 

In  an  action  against  an  employer  for  injuries  resulting  from  a 
defect  in  the  plant  it  is  not  necessary  to  allege  that  the  injuries  were 
not  caused  by  the  negligence  of  a  fellow  servant.* 

1628.  [856]  Averment  of  the  master's  knowledge  of  the  dangerous 
conditions. — a.  Generally. — It  is  not  open  to  question  that  a  com- 
plaint, the  essential  effect  of  which  is  that  the  servant  was  exposed  to 
an  undue  risk  by  the  existence  of  certain  abnormally  unsafe  condi- 
tions, and  that  those  conditions  were  known,  either  actually  or  con- 
structively, to  the  master,  is  good  against  a  demurrer,^  unless  the 

S.  W.   662;    Bell  v.   Glohe  Lumler  Co.    88  Miss.  539,  41  So.  267;  Roberts  &  8. 

(1902)  107  La.  725,  31  So.  994;  M'Car-  Go.  v.  Jones  (1907)  82  Ark.  188,  101  S. 
ten  V.  McRobhie    (1909)    Sc.  Sess.  Caa.    W.  165   (duty  to  give  warnings). 

1020 ;  State  v.  Chesapeake  Beach  R.  Co.        6  Louisville,  B.  &  St.  L.  Consol.  R.  Co. 

(1903)  98  Md.  35,   56  Atl.  385.  v.  Miller  (1895)   140  Ind.  685,  40  N.  E. 
In  Mott  V.  Chicago  &  M.  Electric  R.    116. 

Co.    (1902)    102   111.   App.   412,   it  was  l  This  doctrine  is  taken  for  granted 

held  that  a  complaint  which  did  not  al-  in  all  the  cases  cited  under  this  section, 

lege  that  the  negligent  servant  was  not  and   has  been  explicitly   enunciated   in 

a  fellow  servant  of  the  plaintiff  was  a.  the    folllowing    cases:       ' MoMullen    v. 

defective  statement  of  a  cause  of  action  Wewhouse  Coal  Go.   (1896)   23  Sc.  Sess. 

which  might  be  remedied  by  amendment  Gas.   4th   series,    759 ;    Conrad   v.    Gray 

after  the  statute   of  limitations  would  (1895)  109  Ala,  130,  19  So.  398;  Ohio  d 

have  run  against  the  cause  of  action.  M.  R.  Go.  v.  Beaton  (1894)   137  Ind.  1, 

3a- In  Dawson  v.  King  (1909)  —  Tex.  35  N.  E.  687;  Baltimore  &  0.  &  C.  R.  Co. 

Civ.  App.  — ,  121  S.  W.  917,  it  was  held  v.  Roim-n    (1885)    104  Ind.  88,  3  N.  E. 

that  it  was  not  necessary  for  the  plain-  627 ;    Miller  v.  Itasca  Cotton  Seed  Oil 

tiff  to  disclose  the  facts  as  to  whether    Co.   ( 1897 )  - —  Tex.  Civ.  App.  ,  41  S. 

or   not   the   employees   whose   negligent  W.  366. 

act  he  complains  of  were  not  his  fellow  An  allegation  that  the  defective  con- 
servants  or  servants  subject  to  his  con-  dition  of  the  instrumentalities  was 
trol,  even  when  a  special  demurrer  was  known  to  the  master  includes  eonstruc- 
directed  to  that  point.  tive  knowledge.    Hence  a  complaint  con- 

4  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Ear-  taining  such  an  allegation  cannot  be  ex- 

per  ( 1884J  44  Ark.  524.  cepted  to  on  the  ground  that  it  does  not 

^Hathaway  v.  Des  Moines   (1896)   97  aver  that  the  defendant's  Knowledge  was 

Iowa,  333,  66  N.  W.  188 ;  Southern  In-  acquired  in  time  to  enable  him  to  make 

diana  R.  Co.  v.  Moore   (1904)    34  Ind.  repairs.     Louisville,  E.  &  St.  L.  Consol. 

App.    154,    71    N.    E.    516;    Morris    v.  R.   Co.  v.  Miller    (1895)    140  Ind.  685 

Brookhaven  £  P.  River  R.  Co.    (1906)  40  N.  E.   116;    or   on  the  ground  that 
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absence  of  such  knowledge  is  a  necessary  inference  from  the  facts 
specifically  alleged.^  But  the  courts  are  far  from  being  unanimous  as 
to  the  necessity  of  introducing  an  express  averment,  charging  the 


master  with  knowledge. 


h.  Doctrine  that  knowledge  must  he  expressly  charged. — The  doc- 
trine embodied  in  a  considerable  number  of  decisions  is  that  a  com- 
plaint is  bad  unless  it  contains  an  averment  of  knowledge  on  the  mas- 
ter's part,*  or  (according  to  some  authorities),  unless  it  alleges  facts 


it  does  not  sufBciently  present  the  issue 
■whether  there  had  been  a  negligent  fail- 
ure to  jnspect  the  machinery.  Lake  Erie 
<C-  W.  R.  Co.  V.  McEenry  (1894)  10  Ind. 
App.  525,  37  N.  E.  186. 

2  A  complaint  which  shows  on  its  face 
that  the  defect  which  caused  the  injury 
"was  latent  is  demurrable,  although  it 
also  contains  an  allegation  that  the  de- 
fendant had  made  a  careful  examination 
■of  the  appliance  in  question.  Such  an 
allegation  is  not  equivalent  to  one  which 
•expressly  charges  knowledge.  Sendee  v. 
Ellis  (1901)  liO  Wis.  532,  86  N.  W.  171. 

3  United  Kingdom-. — The  necessity  for 
isuch  an  averment  was  explicitly  affirmed 
in  Griffiths  v.  London  &  St.  K.'s  Docks 
Co.  (1884)  L.  R.  13  Q.  B.  Div.  259,  53 
I>.  J.  Q.  B.  N.  S.  504,  51  L.  T.  N.  S. 
533,  33  Week.  Eep.  35,  49  J.  P.  100  (see 
I  1629,  note  2,  post)  ;  Potts  v.  Phinkett 

(1859)  9  Ir.  C.  L.  Eep.  290;  Davics  v. 
England  (1864)  10  Jur.  N.  S.  1235,  33 
li.  J.  Q.  B.  N.  S.  321.  In  the  last-cited 
case  one  of  the  counts  alleged  that  the 
defendants,  by  representing  slaughtered 
carcasses  of  cattle  to  be  sound,  caused 
and  procured  the  plaintiff  to  cut  up  the 
same;  that  the  beasts  were  unsound  and 
diseased,  whereby  he  contracted  the  dis- 
«ase,  and  was  permanently  injured. 
Held,  that  the  covint  was  bad.  "It  is 
consistent  with  the  declaration,''  said 
Blackburn,  J.,  "that  the  defendants  may 
themselves  have  been  cheated  by  the 
grazier  from  whom  they  purchased  the 
Ibeasts." 

As  there  is  no  implied  warranty  that 
s.  vessel  is  seaworthy,  a  complaint  is 
demurrable  which  alleges  merely  that  a 
seaman  was  made  sick  through  its 
leaky  condition,  and  contains  no  aver- 
ment that  the  owner  knew  in  what  state 
the  vessel  was.  Couch  v.  Steel  (1854) 
3  El.  &  Bl.  402,  2  C.  L.  Rep.  940,  23 
L.  J.  Q.  B.  N.  S.  121,  18  Jur.  515. 

A  declaration  in  an  action  for  injuries 
received  by  a  servant  in  executing  cer- 


tain work  outside  of  the  scope  of  his 
employment  is  insufficient  where  it 
merely  alleges  that  the  defendants  re- 
quired the  plaintiff  to  do  that  work, 
well  knowing  at  the  time  that  the  plain- 
tiff was  unfit  for  such  duty,  and  con- 
tains no  averment  that  the  defendants 
knew  there  was  danger  in  the  work,  or 
even  that  the  work  was  dangerous. 
Smyly  v.  Glasgow  &  L.  Steam  Packet 
Co.   (1868)   16  Week.  Rep.  483. 

An  averment  of  knowledge  was  con- 
tained in  the  declarations  in  the  follow- 
ing cases:  Tarrant  v.  TFe66  (1856)  18 
C.  B.  797,  25  L.  J.  C.  P.  N.  S.  261; 
Rolerts  v.  Sm-ith  (1857)  2  Hurlst.  &  N. 
213,  26  L.  J.  Exch.  N.  S.  319,  3  Jur. 
N.  S.  469;  Williams  v.  Clough  (1858) 
3  Hurlst.  &  N.  258,  27  L.  J.  Exch.  N. 
S.  325;  Brown  v.  Accrington  Cotton 
Spinning  &  Mfg.  Co.  (1865)  3  Hurlst. 
&  C.  511,  34  L.  J.  Exch.  N.  8.  208,  13 
L.  T.  N.  S.  94;  Mellors  v.  Shaw  (1861) 
1  Best.  &  S.  437,  30  L.  J.  Q.  B.  N.  S. 
333,  7  Jur.  N.  S.  845,  9  Week.  Rep. 
748;  Ball  v.  Johnson   (1865)   3  Hurlst. 

6  C.  589,  34  L.  J.  Exch.  N.  S.  222,  11 
Jur.  N.  S.  180,  11  L.  T.  N.  S.  779,  13 
Week.  Rep.  411;  Griffiths  v.  Gidlow 
(1858)  3  Hurlst.  &  N.  648,  27  L.  J. 
Exch.  N.  S.  404;  Senior  v.  Ward  (1859) 
1  El.  &  Bl.  385,  28  L.  J.  Q.  B.  N.  S. 
139,  5  Jur.  N.  S.  172,  7  Week.  Rep. 
261;  Ashworth  v.  Stanwix  (1861)  30 
L.  J.  Q.  B.  N.  S.  183,  3  El.  &  El.  701. 

7  Jur.  N.  S.  467,  4  L.  T.  N.  S.  85. 
Federal    courts. — Jordan      v.      Wells 

(1878)  3  Woods,  527,  Fed.  Cas.  No. 
7,525;  O'Connor  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1905)  70  C.  C.  A.  87,  137  Fed. 
503. 

Alabama. — Southern  R.  Co.  v.  Bunt 
(1902)  131  Ala.  591,  32  So.  507;  Penn- 
sylvania Coal  Co.  V.  Bowen  (1909)  159 
Alft.  165,  49  So.  305;  Louisville  &  N.  R. 
Co.  V.  Wilson  (1909)  162  Ala.  588,  50 
So.  188;  Sloss-Sheffield  Steel  &  I.  Co.  v. 
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Long  (1910)    169  Ala.  337,  53  So.  910,  N.   E.   246;    Malott  v.  Sample    (1905) 

Ann.   Cas.   1912   B,   564,  164    Ind.    645,    74    N.    E.    245;    Grand 

Knowledge,  either  actual  or  construe-  Trunk     Western    R.     Co.     v.     Melrose 

tive,  of  a  servant's  youth  or  ine-Yperi-  (1906)    166    Ind.    658,    78    N.    E.    190; 

ence,  must  be  alleged  in  a  count  based  on  Kentucky  &  I.  Bridge  &  B.  Co.  v.  Moran 

the  master's  failure  to  instruct.    Louis-  ( 1907 )  169  Ind.  18,  80  N.  E.  536,  trans- 

ville  &  N.  R.  Co.  v.  Wilson  (1909)   162  f erred  from  appellate  court    (1906)    39 

Ala.  588,  50  So.  188.  Ind.   App.   24,   70   N.   E.   213;    Chicago 

Colorado. — Summerhays  v.  Kansas  P.  d  E.  R.   Go.  v.  Lain    (1908)    170   Ind. 

R.   Co.    (1875)    2   Colo.  484.  84,   83   N.   E.   632;    Norton-Reed  Stone 

Connecticut. — Warden  v.  Gore-Meenan  Co.  v.  Steele    (1903)    32  Ind.  App.  48, 

Co.  (1910)  83  Conn.  642,  78  Atl.  422.  69  N.  E.  198;  Chamberlain  v.  Waymire 

Georgia.— "The    master's    actual    or  (1904)   32  Ind.  App.  442,  68  N.  E.  306, 

constructive    knovpledge    must    appear."  70  N.  E.  81 ;  Chicago,  I.  &  L.  R.  Co.  v. 

Cedartown  Cotton  d  Export  Co.  v.  Miles  Tackett    (1904)    33   Ind.   App.   379,   71 

(1907)  2  Ga.  App.  79,  58  S.  E.  289;  N.  E.  524;  Cleveland,  C.  O.  &  St.  L.  R. 
Southern  Bell  Teleph.  <&  Teleg.  Co.  v.  Co.  v.  Lindsay  (1904)  33  Ind-.  App. 
Starnes  (1905)  122  Ga.  602,  50  S.  E.  404,  70  N.  E.  283,  rehearing  denied  in 
343;    Johnston  v.   Enterprise   Mfg.   Co.  (1904)   33  Ind.  App.  412,  70  N.  E.  998; 

( 1908 )  130  Ga.  143,  60  S.  E.  449 ;  Eagle  Columbian  Enameling  &  Stamping  Go. 
d  P.  Mills  V.  Johnson  (W08)  131  Ga.  44,  v.  O'Burke  (1906)  37  Ind.  App.  518, 
61  S.  E.  990;  Eraser  v.  Smith  d  K.  Co.  117  Am.  St.  Eep.  337,  77  N.  E.  409; 
(1911)  136  Ga.  18,  70  S.  E.  792.  Zeller,  McG.  d  Go.  v.  Vinardi  (1908)  42 

Florida. — Ryland    v.    Atlantic    Coast  Ind.  App.  232,  85  N.  E.  378;    Chicago, 

Line  R.  Go.   (1909)   57  Fla.  143,  49  So.  E.  d  I.  R.   Go.   v.  Eendrix    (1909)    43 

745.  Ind.  App.  411,  87  N.  E.  663. 

Illinois. — Illinois  C.  R.  Go.  v.  Jewell  A  complaint  which  charges  negligence 

(1867)    46   111.    99,   92   Am.   Dec.   240;  in    general    terms    and    does    not    aver 

Illinois  Steel  Go.  v.   Ostrowski    (1902)  notice  of  the  defect,  or  allege  facts  from 

194  111.   376,  62  N.  E.  822;   Peelles  v.  which  notice  may  be  inferred,  is  insuffi- 

O'Gara  Goal  Co.   (1909)  239  111.370,88  cient.     Turner  v.   Indianapolis    (1884) 

N.   E.   166,   affirming  judgment    (1908)  96  Ind.  51.     See,  however,  eases  to  con- 

143  111.  App.  370.     See,  however,  notes  trary  effect  which  are  cited  in  note  9, 

9,   10,   infra.  infra. 

Indiana. — Pennsylvania   Go.  v.   Cong-  Kansas. — Carruthers  v.  Chicago,  R.  I. 

don    (1893)    134   Ind.   226,   39  Am.   St.  d  P.  R.  Go.  (1895)  55  Kan.  600,  40  Pac. 

Eep.  251,  33  N.  E.  795;  Chicago,  St.  L.  915. 

d  P.  R.  Co.  v.  Fry  (1892)  131  Ind.  319,  Kentucky. — Buckley      v.      Covington 

28   N.   E.   989;    Arcade  File  Works   v.  (1911)    143   Ky.   717,   137   S.   W.   232; 

Juteau   (1896)   15  Ind.  App.  460,  40  N.  South  Covington  d  G.  Street  R.  Co.  v. 

E.  818,  44  N.  E.  326;  Evansville  d  T.  Broun  (1907)  31  Ky.  L.  Eep.  1072,  104 

E.  R.  Go.  V.  Duel   (1893)   134  Ind.  156,  S.  W.  703. 

33  N.  E.  355;   relying  on  the  following  Maine. — Buzzell  v.  Laconia  Mfg.  Go. 

cases:  Indianapolis  d  C.  R.  Co.  v.  Love  (1861)    48   Me.   113,   77   Am.  Dec.  212. 

(1858)    10  Ind.  554;   Columhus  d  I.  G.  Missouri. — Thompson   v.    Chicago,   R. 

R.   Co.  V.  Arnold    (1869)    31  Ind.   174,  /.  d  P.  R.  Go.   (1899)   2  Mo.  App.  Eep. 

99  Am.  Dec.  615;  Pittsburgh,  Ft.  W.  d  633. 

G.  R.  Co.  V.  Ruly   (1871)    38  Ind.  294,  An     averment    is     insufficient     as    a 

10  Am.  Eep.  Ill;  Brazil  d  G.  Goal  Go.  statement  of  a  cause  of  action  which  is 

V.  Gain  (1884)   98  Ind.  282;  Slattery  v.  accompanied  by  no  allegation  that  the 

Toledo  d  W.  R.  Co.   (1864)  23  Ind.  81;  defendant    knew,    or   by    ordinary    care 

Sullivan   v.    Toledo,    W.    d    W.    R.    Co.  could    have    known,    of   the    dangerous 

( 1877 )  58  Ind.  26 ;  Bogard  v.  Louisville,  conditions.     Mueller  v.  La  Prelle  Shoe 

E.  d  St.  L.  R.  Co.   (1885)   100  Ind.  491;  Co.   (1905)   109  Mo.  App.  506,  84  S.  W. 

Pittsburgh,  G.  d  St.  L.  R.  Go.  v.  Adams  1010. 

(1886)  105  Ind.  151,  5  N.  E.  187;  Lake  See,  however,  the  Missouri  cases  cited 

Shore  d  M.  S.  R.  Go.  v.  Stupak  (1886)  in  note  9,  infra. 

108  Ind.  1,  8  N.  E.  630;  Indiana,  B.  d  Montana. — Fearon  v.  MulUns    (1907) 

W.  R.  Go.  V.  Dailey  (1887)  110  Ind.  75,  35    Mont.    232,    88    Pac.    794;    Poor   v. 

10  N.  E.  631;  Lake  Shore  d  M.  S.  R.  Madison   River   Power    Go.     (1909)    38 

Co.  V.  Stupak   (1890)    123  Ind.  210,  23  Mont.  341,  99  Pac.  947. 
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which  are  of  such  a  nature  as  to  raise  the  presumption  that  he  had 
such  knowledge.* 

A  necessary  result  of  this  doctrine  is  that  a  general  allegation  of 
negligence  is  not  enough  to  render  a  complaint  proof  against  a  de- 
murrer.* The  omission  of  an  express  averment  of  knowledge,  how- 
ever, is  not  fatal,  where  it  is  charged  by  one  of  the  allegations  that 
the  defect  in  question  would  have  been  known  to  the  defendant  if 
he  had  exercised  proper  care,^  or  where  there  is  an  explicit  averment 
that  he  failed  to  perform  his  duty  with  respect  to  the  examination  of 
the  defective  appliance.''    Nor  is  the  absence  of  such  an  averment  a 


Neiv  Jersey. — Grover  v.  New  York,  8. 
d  W.  R.  Co.  (1908)  76  N.  J.  L.  237. 
69  Atl.  1082. 

Ohio. — Forrest  City  Stone  Co.  v. 
Richardson  (1902)  22  Ohio  C.  C.  139, 
12   Ohio  C.  D.   177. 

Oregon. — Hough  v.  Grants  Pass  New 
Water,  Light,  &  P.  Co.  (1902)  41  Or. 
531,  69  Pac.  655. 

Rhode  Island. — Cox  v.  American  Agri. 
Chemical  Co.  (1902)  24  R.  I.  503,  00 
L.R.A.  629,  53  Atl.  871,  13  Am.  Neg. 
Rep.  434. 

Tennessee. — Morriss  Bros.  v.  Bowers 
(1900)  105  Tenn.  59,  58  S.  W.  328.  See 
note  4,  infra. 

Texas. — Missouri,  K.  d  T.  R.  Co.  v. 
Gilhert  (1910)  —  Tex.  Civ.  App.  — ,  130 
S.  W.  1037. 

Yirginia.—A  count  averring  in  gen- 
eral terms  that  the  defendant  failed  to 
provide  a  suitable  appliance,  "by  reason 
of  which  careless  act  of  the  defendant" 
the  plaintiff  was  injured,  is  demurrable, 
as  alleging  neither  that  the  defendant 
failed  to  exercise  ordinary  care  in  pro- 
viding a  suitable  appliance,  nor  that  the 
alleged  defects  were  known  or  ought  to 
have  been  known  to  him.  Norfolk  &  W. 
R.  Co.  V.  Jackson  (1888)  85  Va.  489, 
8  S.  E.  370. 

Washington. — In  McLeod  v.  Chicago, 
M.  &  P.  8.  R.  Co.  (1911)  65  Wash.  62, 
117  Pac.  749,  it  was  held  that  the  rule 
that  the  master's  knowledge  of  a  defect 
must  be  alleged  does  not  apply  where 
the  place  is  rendered  unsafe  in  an  in- 
stant by  the  negligent  act  of  the  master. 

Wisconsin. — Hencke  v.  Ellis  (1901) 
110  Wis.  532,  86  N.  W.  171.  See,  how- 
ever, note  7,  infra. 

i  Pennsylvania  Co.  v.  8ears  (1894) 
136  Ind.  460,  34  N.  E.  15,  36  N.  E.  353 
(where  the  complaint  was  of  the  negli- 
gent   maintenance    of    a    low    overhead 


bridge  without  any  "telltales"  to  warn 
the  trainmen). 

In  another  Indiana  case  it  was  held 
that  as  the  place  at  which  the  servant 
was  directed  to  deposit  hot  slag  was 
covered  with  water,  it  will  be  presumed, 
as  against  a  demurrer,  that  this  fact 
was  known  to  the  defendant.  New  Al- 
hany  Forge  £  Rollino  Mill  v.  Cooper 
(1892)    131  Ind.  363,  \30  N.  E.  294. 

In  Tennessee  the  doctrine  has  been 
propounded  that  the  rule  requiring 
knowledge  to  be  averred  is  applicable 
only  where  the  defect  is  latent  and  not 
discernible  by  ordinary  observation,  or 
by  the  application  of  the  usual  and  ap- 
proved tests,  and  that  the  complaint  is 
good  against  a  demurrer  if  the  defects 
alleged  were  of  such  a  character  that  the 
defendant  was  bound  to  take  notice  of 
them.  Morriss  Bros.  v.  Bowers  (1900) 
105  Tenn.  59,  58  S.  W.  328. 

5  Creamery  Package  Mfg.  Go.  v.  Eot- 
senpiller  (1900)  24  Ind.  App.  122,  56 
N.   E.   250. 

6  A  declaration  is  not  demurrable 
which  avers  that  such  defects  "would 
have  been  known  to  the  defendants  but 
for  the  want  of  all  proper  care  and  dili- 
gence on  their  part."  Noyes  v.  8mith 
(1856)   28  Vt.  59,  95  Am.  Dec.  222. 

A  general  allegation  of  the  master's 
knowledge  of  the  defect  is  sufficient  to 
include  constructive  as  well  as  actual 
knowledge.  Louisville,  E.  &  St.  L.  Con- 
sol.  R.  Co.  V.  Miller  (1895)  140  Ind. 
685,  40  N.  E.  116;  Lake  Erie  c£  W.  R. 
Co.  v.  McHenry  (1894)  10  Ind.  App. 
525,  37  N.  E.  186. 

An  express  allegation  of  the  master's 
knowledge  is  unnecessary  where  the  al- 
legations show  that  the  defects  were 
patent.  Coulter  v.  Union  Laundry  Co. 
(1906)    34  Mont.  590,  87  Pac.  973. 

7  In  Wedgwood  v.  Chicago  &  N.  W.  B. 
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suiBcient  ground  for  arresting  the  judgment  after  a  trial  on  the 
merits,  in  which  evidence  showing  that  the  defendant  had  notice  of 
the  defect  in  question  was  admitted  without  any  objection  on  hi& 
part' 

c.  Doctrine  that  an  express  allegation  of  knowledge  is  not  necessary. 
— In  other  decisions  the  doctrine  is  adopted  that  the  want  of  a  specific 
averment  that  the  master  had  notice  of  the  defect  in  question  does  not 
render  the  complaint  demurrable,  if  there  is  a  general  allegation  of 
negligence,  or  of  facts  which  show  prima  facie  that  he  was  guilty  of 
negligence.*    The  theory  that  a  specific  allegation  that  the  defendant 


Co.  (1877)  41  Wis.  478,  the  complaint 
was  demurred  to  on  the  ground  that  it 
did  not  contain  any  allegation  that  the 
master  had  notice  of  the  defect  which 
caused  the  injury.  But  the  court  held 
the  complaint  suifieient,  saying:  "It  is 
charged  that  the  company  carelessly  and 
negligently  omitted  the  usual  and  prop- 
er inspection  of  the  car,  or  improperly 
inspected  it,  and  also  allowed  the  pro- 
jecting bolt  at  the  end  of  the  car  to 
remain  without  being  cut  off.  The  plain- 
tiff was  wholly  unaware  of  the  danger- 
ous position  of  this  bolt,  and,  while 
performing  his  duty,  was  thrown  down 
by  it  and  injured.  These  facts  would 
seem  to  bring  the  case  within  the  rule 
which  imposes  liability  on  the  master 
for  an  injury  to  the  servant  occasioned 
by  a  defect  in  machinery  furnished  the 
servant  to  operate,  where  the  master 
has  been  guilty  of  negligence  in  furnish- 
ing such  machinery,  or,  knowing  of  a 
defect  therein,  fails  to  notify  the  serv- 
ant of  its  existence.  It  is  true,  the  de- 
fendant in  the  present  case  is  a  railroad 
corporation,  and  can  only  act  through 
officers  or  agents.  But  this  does  not 
relieve  it  from  responsibility  for  the 
negligence  of  its  officers  and  agents 
whose  duty  it  is  to  provide  safe  and 
suitable  machinery  for  its  road  which 
its  employees  are  to  operate."  See,  how- 
ever, note  2,  supra. 

8  Davis  V.  Central  Vermont  R.  Co. 
(1882)  55  Vt.  84,  45  Am.  Rep.  590,  ap- 
proving the  admission  of  such  evidence. 

9  Federal  courts. — An  allegation  of 
the  master's  knowledge  of  the  incompe- 
tence of  a  seaman  placed  in  charge  of  a 
winch,  upon  sending  the  experienced 
winchman  to  attend  to  other  duties,  is 
unnecessary  in  a  libel  for  injuries 
caused  to  a  stevedore  by  such  incom- 
petence,   where   the    facts    showing   the 


neglect  of  duty  on  the  part  of  officers  of 
the  vessel  to  provide  a  competent  winch- 
man  are  clearly  stated.  The  Anaces 
(1899)  34  C.  C.  A.  558,  93  Fed.  240, 
reversing    (1898)    87  Fed.  565. 

In  Halversonv.  Nisen  (1876)  3  Sawy. 
562,  Fed.  Cas.  No.  5,970,  the  court  re- 
ferred to  the  ruling  in  the  English  case 
of  Couch  V.  Steel  (1854)  3  El.  &  Bl. 
402,  2  C.  L.  Rep.  940,  23  L.  J.  Q.  B.  N. 
S.  121,  18  Jur.  515,  note  3,  supra,  and 
expressed  a  doubt  whether  the  allegation 
there  held  bad,  viz.,  that  "the  owner  so 
negligently,  improperly,  and  insufficient- 
ly equipped  and  fitted  said  ship,  that 
she  was  unseaworthy  and  unfit  for  the 
voyage,"  was  not  a  sufficient  averment 
of  actual  negligence  or  want  of  due  care 
on  his  part. 

Delaware. — Suxeney  v.  Jessup  &  M. 
Paper  Co.  (1903)  4  Penn.  (Del.)  284, 
54  Atl.  954. 

Illinois. — Chicago  &  E.  I.  R.  Co.  v. 
fftreas  (1890)  132  111.  161,  22  Am.  St. 
Rep.  515,  23  N.  E.  1021;  Linguist  v. 
Hodges  (1911)  248  111.  491,  94  N.  E. 
94,  affirming  (1910)  152  111.  App.  491, 
citing  the  Eines  Case;  Owens  v.  Lehigh 
Valley  Coal  Co.  (1904)  115  111.  App. 
142.     See,  however,  note  3,  supra. 

Indiana. — ^A  complaint  which  charges 
generally,  that  the  defendant  carelessly 
permitted  its  elevator  to  become  dan- 
gerous, and  to  be  and  remain  unfit  for 
use,  was  held  good,  on  the  express 
ground  that  "a  general  allegation  of 
negligence  in  the  performance  of,  or  in 
failing  to  perform,  a  duty  which  the 
law  casts  upon  a  defendant,  resulting 
in  injury  to  a  plaintiff  who  is  without 
fault,  is  sufficient  to  withstand  a  de- 
murrer." George  H.  Hammond  d  Co. 
V.  Schweitzer  (1887)  112  Ind.  246,  13 
N.  E.  869. 

In  another  case  the  court  refused  to 
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knew  of  the  defect  which  caused  the  servant's  injury  is  not  necessary 
where  the  duty  to  keep  the  instrumentality  free  from  defects,  and 


sustain  a  demurrer  to  a  complaint 
which,  without  alleging  knowledge, 
averred  that  the  defendant  company  had 
"negligently"  allowed  its  road  to  get 
out  of  repair.  Pittsburgh,  G.  &  St.  L. 
R.  Co.  V.  Adams  (1886)  105  Ind.  151, 
5  N.  E.  187. 

In  another  ease  a  complaint  was  up- 
held which  simply  averred  that  the  de- 
fendant company  "negligently  used"  in 
its  business  a  defective  brake,  and  did 
not  specifically  allege  knowledge  of  the 
defect.      Ohio   d    M.   R.    Go.   v.   Pearcy 

(1891)  128  Ind.  197,  27  N.  E.  479. 

In  other  cases  complaints  were  held 
sufficient  which  merely  charged  the  de- 
fendant with  a  "negligent"  failure  to 
furnish  safe  instrumentalities.  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Go.  v.  TJtz 

(1892)  133  Ind.  265,  32  N.  E.  881; 
Cleveland,  C.  G.  d  L.  R.  Co.  v.  Wynant 
(1885)   100  Ind.  160. 

In  a  still  more  recent  case  it  has 
been  declared  by  the  court  of  appeals  to 
be  well  settled  in  this  class  of  actions, 
that  the  averment  of  negligence  on  the 
part  of  the  defendant,  and  the  averment 
of  the  want  of  contributory  negligence 
or  knowledge  of  dangerous  defects  by 
the  plaintiff,  is  to  be  deemed  sufficient 
against  a  demurrer,  unless  the  facts 
specifically  stated  in  the  complaint  show 
the  contrary.  Clark  County  Cement  Go. 
V.  Wright  (1897)  16  Ind.  App.  630,  45 
N.  E.  817  (citing  Chicago  &  E.  W.  R. 
Go.  V.  Wagner  [1896]  17  Ind.  App.  22, 
45  N.  E.  76;  Evansville  &  R.  R.  Co.  v. 
Malott  (1895)  13  Ind.  App.  289,  41  N. 
E.  549 ;  Eureica  Block  Coal  Co.  v.  Bridge- 
water  (1895)  13  Ind.  App.  333,  40  N. 
E.  1101). 

The  doctrine  applied  in  these  cases, 
however,  has  been  explicitly  condemned 
in  Evansville  &   T.   E.  R.   Co.  v.  Duel 

(1893)  134  Ind.  156,  33  N.  E.  355.  As 
that  expression  of  opinion  is  of  later 
date  than  any  of  the  cases  just  cited 
except  the  one  decided  by  the  court  of 
appeals,  it  may  be  inferred  that  those 
cases  are  no  longer  good  law  in  Indiana, 
so  far  as  regards  the  particular  point 
now  under  discussion. 

Iowa. — A  general  allegation  of  negli- 
gence is  good  against  a  demurrer,  al- 
though it  can  be  proved  only  by  showing 
that  the  employer  had  actual  or  con- 
structive    knowledge     of     the     defect. 


O'Connor  v.  Illinois  C.  R.  Co.  (1891) 
83  Iowa,  105,  48  N.  W.  1002.  This  rul- 
ing, it  should  be  remarked,  was  made 
on  a  motion  to  arrest  the  judgment,  and 
made  on  the  ground  that  the  objection 
to  the  complaint  was  one  which  went  to 
form  rather  than  to  substance. 

Missouri. — Clippard  v.  St.  Louis  Tran- 
sit Co.  (1907)  202  Mo.  432,  101  S.  W. 
44;  Cardwell  v.  Chicago  G.  W.  R.  Go. 
(1901)  90  Mo.  App.  31;  Bellamy  v. 
Whitsell  (1907)  123  Mo.  App.  610,  100 
S.  W.  514. 

An  allegation  that  the  defendant  neg- 
ligently furnished  an  appliance  which 
was  defective  and  unsafe  is  equivalent 
to  an  averment  that  the  defendant  had 
notice  of  the  defect  in  question.  Crane 
V.  Missouri  P.  R.  Co.  (1885)  87  Mo. 
588.  The  court  said:  "To  sustain  the 
allegation  in  the  petition  that  defendant 
negligently  furnished  a  car  that  was  de- 
fective and  unsafe,  the  plaintiff  would 
be  required  to  prove  the  fact  that  the 
car  was  unsafe;  and,  also,  the  fact  that 
defendant  either  knew,  or  by  ordinary 
care  might  have  known,  of  the  defect, 
because  without  such  proof  the  charge 
of  negligence  would  be  unsustained.  The 
charge  that  defendant  negligently  fur- 
nished a  defective  and  unsafe  car,  stat- 
ing wherein  it  was  defective,  is  as  broad 
as  if  the  charge  had  been  that  the  de- 
fendant furnished  such  car,  which  it 
either  knew,  or  might  have  known  by 
due  care,  was  defective  and  unsafe.  In 
either  case  he  would  have  to  make  the 
same  proof."  This  case  was  followed 
in  Johnson  v.  Missouri  P.  R.  Go.  (1888) 
96  Mo.  340,  9  Am.  St.  Rep.  351,  9  S.  W. 
790. 

In  another  case  this  court,  comment- 
ing on  the  fact  that  the  charge  in  the 
complaint  was  not  that  a  certain  hand- 
hold on  a  car  was  out  of  repair,  but 
that  it  was  "defectively  constructed  in 
this :  that  it  was  not  fastened  to  the 
brakestaff  securely,"  said  that  the  plain 
meaning  of  this  allegation  was  that  the 
defect  was  one  of  design,  and  that,  as 
this  was  the  cause  of  action  alleged, 
it  was  not  necessary  to  state  that  the 
company  negligently  or  carelessly  adopt- 
ed the  brake,  or  continued  to  use  it 
after  ascertaining  its  unfitness.  Cur- 
rent V.  Missouri  P.  B.  Co.  (1885)  86 
Mo.  62. 


4960  MASTER  AND  SERVANT.  [chap.  lxx. 

the  breach  of  that  duty,  are  averred,  has  been  deduced  by  one  court 
from  the  general  principle  that  the  law  charges  every  accountable 
person  with  a  knowledge  of  his  duty,  and  of  what  he  has  or  has  not 
done.  The  position  taken  is  that  a  complaint  which  sets  out  the 
master's  duty  and  its  nonfulfilment  must,  in  this  point  of  view,  be 
regarded  as  embracing,  by  implication,  an  allegation  that  he  knew 
what  his  obligation  was  in  the  premises,  and  his  own  failure  to  do 
what  was  incumbent  upon  him  by  reason  of  that  obligation.^" 

[The  rule  has  been  laid  down  that  an  allegation  of  the  employer's 
knowledge  of  the  defect  is  not  required  where  it  appears  from  the 
complaint  that  the  defect  is  one  of  construction.^*] 

A  petition  which  alleges  that  defend-  ery,  by  reason  of  which  the  injury  com- 

ant,    a    railroad    company,    negligently  plained  of  was  sustained,  constitutes  no 

and   carelessly   permitted   a   loose   iron  part  of  the  plaintiff's   cause  of  action, 

rail  to  remain  upon  the  path  alongside  but  is  a  matter  of  defense.     Indeed,  to 

the    track    used   by    switchmen    in    the  hold  otherwise  would,  as  it  seems  to  us, 

necessary  discharge  of  their   duties,   is  in  violation  of  the  well-settled  rule  as 

not  defective  by  reason  of  the  omission  to  the  degree  of  negligence  which  would 

to  allege  that  defendant  had  knowledge,  make  the  master  liable  to  his  servant, 

or  by  ordinary  attention  to  its  duties  require  a  much  higher  degree  of  negli- 

would   have  known,   that   the   rail    lay  gence;    for  where   a   master  knowingly 

upon  the  path.     The  omitted  statement  furnishes  his  servant  with  machinery  so 

is  substantially  contained  in  the  allega-  defective   as   to  be  unsafe,  he  displays 

tion  made.     Hall  v.  Missouri  P.  B.  Co.  such  a  reckless  disregard  of  human  life, 

(1881)  74  Mo.  298.  that  his  conduct  could  not  properly  be 

These  cases  are  in  conflict  with  the  characterized     as    exhibiting     anything 

decisions  cited  in  note  3,  supra.  less  than  the   grossest   negligence.     If, 

Nebraska. — Chicago,   B.  &   Q.  R.   Go.  therefore,  knowledge  on  the  part  of  the 

V.  Kellogg  (1898)  55  Neb.  748,  76  N.  W.  master  of  the  defect  in  the  machinery 

462,  modifying  on  rehearing   (1898)    54  constitutes  an  essential  element  in  the 

Neb.  127,  74  N.  W.  454.     But  see  Han-  cause  of  action,  then  it  follows  that  the 

kins   V.   Beimers    (1910)    86   Neb.    307,  only  degree  of  negligence  for  which  a 

125  jST.  W.  516,  which  apparently  pro-  master  could  be  held  liable  for  an  in- 

ceeds  upon  the  theory  that  knowledge  jury  sustained  by  his  servant  by  reason 

must  be  charged.  of  a  defect  in  the  machinery  with  which 

South    Carolina. — It    has    been    held  he  is  furnished  to  do  the  work  for  which 

that  in   an   action   to  recover  damages  he  is  employed,  would  be  the  grossest 

for    an    injury    done    by    a    master    to  negligence;  but  if  it  is  held,  as  we  do 

his  servant,  an  allegation  that  the  in-  hold,   that  want   of   knowledge   on   the 

jury  was  sustained  by  reason  of  neglect  part  of  the  master  is  a  matter  of  de- 

of   duty   on   the   master's   part   in   fur-  fense,  which,  if  shown,  may  excuse  the 

nishing  proper  machinery  for  the  work  failure    to    perform    an    acknowledged 

required  of   the  servant   is  not   insuffi-  duty,  then  no  such  consequence  follows, 

cient  in  failing  to  allege  further  that  and    the   well-settled    rule    of    ordinary 

the  md,ster  knew  of  the  defect  in   the  negligence  may  be  applied." 

machinery;      as     want     of     knowledge,  Texas. — Galveston,  H.  d  8.  A.  R.  Co. 

through  no  absence  of  due  diligence  in  v.  Vdalle   (1905)   —  Tex.  Civ.  App.  — , 

acquiring  it,  is  a  matter  of  defense,  and  91  S.  W.  330. 

therefore  need  not  be  set  forth  as  a  part  West    Virginia. — Hoffman   v.   Dickin- 

of  plaintiff's  cause  of  action.    Branch  v.  son   ( 1888 )   31  W.  Va.  142,  6  S.  E.  53. 

Port  Royal  &  W.  C.  R.  Co.   (1892)   35  10  Chicago   &   E.   I.   R.    Co.   v.   Hines 

S.  C.  405,  14  S.  E.  808.    The  court  said:  (1890)    132   111.   161,   22   Am.   St.   Rep. 

"We    think,    therefore,   that   knowledge  515,  23  N.  E.  1021. 

on  the  part  of  the  defendant  company  11  Remington  &  8.   Go.  v.   Blazosseck 

in  this  case  of  the  defect  in  the  machin-  (1906)   76  C.  C.  A.  643,  146  Fed.  363; 
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1629.  [857]  Averment  of  the  servant's  ignorance  of  the  dangerous 
conditions.— a.  Gener ally. —Tha-t  a  complaint  is  good  which,  in  ad- 
dition to  the  averments  discussed  in  the  beginning  of  the  preceding 
section,  contains  an  express  allegation  that  the  servant  had  no  notice 
of  the  danger  in  question,  is  not  disputed.^  But  the  question  whether 
it  is  necessary  to  introduce  such  an  allegation  in  order  to  render  the 
complaint  proof  against  a  demurrer  has  received  different  answers  in 
different  courts. 

h.  Doctrine  that  a  complaint  not  containing  an  averment  of  igno- 
rance is  bad. — One  view  is  that  the  statement  of  claim  is  not  good 
against  a  demurrer  unless  it  contains  an  averment  that  the  danger 
which  caused  the  accident  was  not  known  to  the  injured  servant,* 


Hollingsworth  v.  Davis-Daly  Estates 
Copper  Co.  (1909)  38  Mont.  143,  99 
Pac.  142;  Fleming  v.  Greenleaf -Johnson 
Lumber  Co.  (1901)  128  N.  C.  532,  39 
S.  B.  43;  Costa  v.  Pacific  Coast  Co. 
(1901)   26  Wash.  138,  66  Pae.  398. 

And  in  Linguist  v.  Hodges  (1911)  248 
111.  491,  94  N.  E.  94,  affirming  (1910) 
152  111.  App.  491,  citing  the  Eines  Case 
(see  note  10,  supra),  the  court  said: 
"It  is  also  well  settled  in  this  state 
that,  where  a  party  is  charged  with  the 
negligent  construction  of  the  appliance 
or  object  which  causes  an  injury,  he  is 
bound  to  know  from  the  fact  that  he 
was  the  author  of  the  appliance  or  ob- 
ject, its  condition,  and  it  is  not  neces- 
sary to  aver  or  prove  actual  notice  of 
such  condition." 

And  in  Poli  v.  Hfuma  Block  Coal  Co. 
(1910)  149  Iowa,  104,  33  L.R.A.(N.S.) 
646,  127  N.  W.  1105,  it  was  held  that 
notice  to  a  mine  operator  of  a  defect 
in  the  original  construction  of  the  cage 
is  not  necessary  to  hold  him  liable  for 
injury  thereby  caused  to  an  employee. 
1  Specific  authority  as  to  this  element- 
ary proposition  is  scarcely  needed.  But 
see  Conrad  v.  Gray  (1895)  109  Ala. 
130,  19  So.  398;  Cummings  v.  Collins 
(1876)  61  Mo.  520;  Miller  v.  Itasca  Cot- 
ton Seed  Oil  Co.  (1897)  —  Tex.  Civ. 
App.  — ,  41  S.  W.  366;  Buckley  v.  Cov- 
ington (1911)  143  Ky.  717,  137  S.  W. 
232. 

»  England. — In  (Griffiths  v.  London  & 
8t.  E.  Docks  Co.  (1884)  L.  E.  13  Q. 
B.  Div.  259,  affirming  L.  R.  12  Q.  B. 
Div.  493,  and  approving  Williams  v. 
Clough  (1858)  3  Hurlst.  &  N.  258,  27 
L.  J.  Exch.  N.  S.  325,  as  a  whole,  but 
not  expressing  any  opinion  as  to  the 
M.  &  S.  Vol.  IV.— 311, 


suggestion  of  Bramwell,  B.,  that  the 
declaration  ought  to  have  gone  further 
and  shown  that  the  servant  had  not  the 
means  of  knowing  the  danger,  it  was 
said  by  Bowen,  L.  J. ;  "The  old  form  of 
declaration  used  to  show  that  the  dan- 
ger which  caused  the  accident  was 
known  to  the  master  and  unknown  to 
the  servant.  Both  these  allegations  are 
material,  because  without  them  there  is 
no  cause  of  action,  and  unless  it  was 
proved  at  the  trial  directly,  or  that 
there  were  facts  from  which  it  might  be 
inferred,  that  the  servant  was  ignorant 
of  the  danger,  he  would  be  nonsuited." 
In  the  same  case  also  it  was  remarked 
by  Brett,  M.  E,.:  "The  question  is 
whether  a  prima  facie  cause  of  action 
is  shown  in  the  statement  of  claim  in 
this  action.  Now  where  it  is  an  action 
by  a  servant  against  his  master  for  the 
wrongful  condition  of  machinery  on  the 
premises  on  which  the  servant  is  to  act, 
or  of  the  condition  of  the  means  by 
which  the  services  of  the  servant  are  to 
be  fuliilled,  if  the  servant  confines  the 
allegations  in  his  statpment  of  claim  to 
alleging  the  existence  of  danger  in  any 
of  these  things  owing  to  the  negligence 
of  the  master,  he  shows  no  cause  of  ac- 
tion. That  was  decided  many  years  ago 
by  Priestley  v.  Fowler  (1837)  3  Mees.  & 
W.  1,  Murph.  &  H.  305,  1  Jur.  987,  7 
L.  J.  Exch.  N.  S.  42,  19  Eng.  Rul.  Cas. 
102.  If  the  danger  is  one  which  was 
known  to  the  master  and  not  to  the 
servant,  the  knowledge  of  the  master 
and  the  want  of  knowledge  of  the  serv- 
ant make  together  a  cause  of  action, 
and  as  it 'is  necessary  that  these  two 
things  should  exist  in  order  to  form  a 
prima  facie  cause  of  action,  it  is  neces- 
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sary  that  they  should  be  shown  to  exist 
in  the  statement  of  claim." 

The  same  doctrine  is  taken  for  grant- 
ed in  Williams  v.  Clough  (1858)  3 
Hurlst.  &  N.  258,  27  L.  J.  Exch.  N.  S. 
325,  the  special  point  there  decided  be- 
ing stated  in  note  3,  infra. 

Federal  courts. — Dunmead  v.  Ameri- 
can Min.  dc  Smelting  Co.  (1882)  4  Mc- 
Crary,  244,  12  Fed.  847 ;  Fortin  v.  Man- 
ville  Co.    (1904)    128  Fed.  642. 

Georgia. — Central  of  Georgia  R.  Co. 
V.  Ruff  (1906)  127  Ga.  200,  56  S.  E. 
290;   Burg  v.  Hilton  &  D.  Lumber  Co. 

(1908)  130  Ga.  523,  61  S.  E.  120;  Ro- 
land  V.  Tift  (1908)  131  Ga.  683,  20 
L.R.A.(N.S.)  354,  63  S.  E.  133;  Quinn 
V.  Allen  (1907)  1  Ga.  App.  807,  57  S.  E. 
957;  Cedartoxon  Cotton  dc  Export  Co. 
V.  Miles  (1907)  2  Ga.  App.  79,  58  S.  E. 
289;  Taylor  v.  Yirginia-GaroUna  Chem- 
ical Co.  (1908)  4  Ga.  App.  705,  62  S. 
E.    470;     Attleton    v.    Bihh    Mfg.    Co. 

(1909)  5  Ga.  App.  777,  63  S.  E.  918; 
Johnson  v.  Fulton  Bag  &  Cotton  Mills 

(1910)  7  Ga.  App.  560,  67  S.  E.  689; 
Washington  v.  Augusta  Lumber  Co. 
(1910)  7  Ga.  App.  699,  67  S.  E.  1047. 

Illinois. — ^A  plaintiff  must  aver  his 
want  of  knowledge  if  he  intends  to  rely 
upon  it.  Kinnare  v.  Chicago  (1897)  70 
111.  App.  106.  Contra,  see  cases  cited  in 
note  7,  infra. 

Indiana. — Indiana,  B.  &  W.  R.  Co.  v. 
Dailey  (1886)  110  Ind.  75,  10  N.  B. 
631;  Louisville,  N.  A.  d  C.  R.  Go.  v. 
Sandford  { 1888 )  117  Ind.  265,  19  N.  E. 
770;  Louisville,  N.  A.  d  C.  R.  Co.  v. 
Corps  (1890)  124  Ind.  427,  8  L.R.A.  636, 
24  N.  E.  1046;  Big  Greek  Stone  Go.  v. 
Wolf  (1894)  138  Ind.  496,  38  N.  E.  52; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak 
(1886)  108  Ind.  1,  8  N.  E.  630;  Spencer 
V.  Ohio  <«  M.  R.  Go.  (1892)  130  Ind. 
181,  29  N.  E.  915;  Cleveland,  C.  C.  & 
St.  L.  R.  Go.  V.  Parker  (1900)  154  Ind. 
153,  56  N.  E.  86;  Lafayette  Carpet  Co. 
V.  Stafford  (1900)  25  Ind.  App.  187,  57 
N.  E.  944;  Chicago  £  A.  E.  R.  Go.  v. 
Wagner  (1896)  17  Ind.  App.  22,  45  N. 
E.  76,  1121;  Pennsylvania  Go.  v.  Witte 
(1896)  15  Ind.  App.  583,  43  N.  E.  319, 
44  N.  E.  377;  Standard  Cement  Co.  v. 
Minor  (1901)  27  Ind.  App.  479,  61  N. 
E.  684 ;  Baltimore  d  0.  8.  W.  R.  Co.  v. 
Roberts  (1903)  161  Ind.  1,  67  N.  E. 
530;  Indianapolis  d  G.  Rapid  Transit 
Go.  V.  Foreman  (1903)  162  Ind.  85,  102 
Am.  St.  Rep.  185,  69  N.  E.  669.;  Chicago, 
1.  &  L.  R.  Co.  V.  Barnes  (1905)  164  Ind. 
143,  73  N.  E.  91;  Chicago,  I.  &  L.  R.  Go. 


V.    Barker     (1908)     169    Ind.    670,    IT 
L.R.A.(N.S.)  542,  83  N.  E.  369,  14  Ann. 
Gas.    375,    transferred    from    appellate- 
court  (1907)  40  Ind.  App.  256,  81  N.  E. 
1179;  Cleveland,  C.  C.  d  St.  L.  R.  Co.. 
V.  Morrey  (1909)  172  Ind.  613,  83  N.  E.. 
932;  Cleveland,  0.  V.  d  St.  L.  R.  Go.  v.. 
Powers   (1909)    173  Ind.  105,  88  N.  E. 
1073,  rehearing  denied   in    (1909)    173. 
Ind.    125,    89   N.   E.   485;    Indianapolis- 
Abattoir  Co.  V.  Neidlinger   (1910)    174 
Ind.  400,  92  N.  E.  169;   Vandalia  Goal: 
Go.  V.  Yemm    (1910)    175  Ind.  524,  92. 
N.  E.  49,  94  N.  E.  881 ;  Bowles  v.  Indi- 
ana R.  Co.  (1901)  27  Ind.  App.  672,  87 
Am.  St.  Rep.  279,  62  N.  E.  94;  Famous  ■ 
Mfg.  Go.  V.  Harmon  (1901)  28  Ind.  App._ 
117,  62  N.  E.  306;   Ohio  Valley  Coffin.' 
Co.  V.  Goble   (1902)   28  Ind.  App.  362,. 
62   N.   E.    1025;    Indiana   Mfg.   Co.   v... 
WelU   (1903)    31  Ind.  App.  460,  68  N.. 
E.  319 ;  Chicago  d  B.  Stone  Go.  v.  Nelson 
(1904)   32  Ind.  App.  355,  69  N.  E.  705; 
Baltimore  d  0.  S.  W.  R.  Co.  v.  Hun- 
sucker  (1904)  33  Ind.  App.  27,  70  N.  E.. 
556 ;  Cleveland,  G.  G.  d  St.  L.  R.  Co.  v. 
Lindsay    (1904)    33   Ind.   App.  404,   70' 
N.  E.  283,  rehearing  denied  in    (1904) 

33  Ind.  App.  412,  70  N.  E.  998;   Indi- 
anapolis &  G.  Rapid   Tra/nsit  Co.  v.  Andis- 

(1904)  33  Ind.  App.  625,  72  N.  E.  145;. 
Indiana  d  C.  Coal  Co.  v.  Batey   (1904) 

34  Ind.  App.  16,  71  N.  E.  191;  Doyle  v.. 
Hawkins    (1905)    34  Ind.  App.  514,  73- 
N.  E.  200;  Nickey  v.  Dougan  (1905)  34 
Ind.  App.  601,  73  N.  E.  288;  Acme  Bed- 
ford Stone  Go.  v.  McPhetridge    (1905) 

35  Ind.  App.  79,  73  N.  E.  838;   Balti-- 
more  d  0.  S.  W.  R.  Go.  v.  Clapp   (1905) 
35  Ind.  App.  403,  74  N.  E.  267;  Shaver- 
V.    Home    Teleph.    Co.    (1905)     36    Ind. 
App.  233,  114  Am.  St.  Rep.  373,  75  N.  E. , 
288;  Kintz  v.  Johnson   (1906)    39  Ind.. 
App.  280,  79  N.  E.  533;  Goal  Bhiff  Min. 
Go.  V.  Akers   (1907)   39  Ind.  App.  617,. 
80  N.  E.  545;   H.  Rumley  Go.  v.  Myer 
(1907)   40  Ind.  App.  460,  82  N.  E.  97; 
Reliance  Mfg.  Go.  v.  Langley  (1907)   41 
Ind.  App.  175,  82  N.  E.  114;  Baltimore- 
d  0.  S.  W.  R.  Go.  V.  Walker  (1908)  41 
Ind.  App.  588,  84  N.  E.  730;   Holliday- 
&  W.  Go.  V.  O'Donnell   (1909)    44  Ind. 
App.  647,  90  N.  E.  24;  Pittsburg,  C.  C- 
d  St.  L.  R  Go.  V.  Rogers  ( 1909 )  45  Ind. 
App.  230,  87  N.   E.  28;    Tennis   Co.  v.. 
Davis  (1910)  46  Ind.  App.  436,  92  N.  E. . 
986;   Indiana  Rolling  Mill  Go.  v.  Live- 
zey   (1911)   47  Ind.  App.  396,  94  N.  E. 
732;   Consolidated  Stone  Go.  v.  Staggs- 
(1904)  —  Ind.  App.  — ,  71  N.  E.  161^. 
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affirmed  in  (1905)  164  Ind.  331,  73  N.  E. 
695. 

In  an  action  by  an  administrator,  it 
is  not  sufficient  to  allege  that  the  "plain- 
tiff" was  ignorant  of  the  danger.  Co- 
lumbia Creosoting  Co.  v.  Bea/rd  (1909) 
44  Ind.  App.  310,  89  N.  E.  321. 

In  view  of  the  above  decisions  it  is 
clear  that  the  ruling  to  the  opposite 
effect  in  Indianapolis  &  C.  R.  Go.  v. 
Klein  (1858)  11  Ind.  38,  is  no  longer 
good  law  in  this  state. 

A  different  rule  prevails  in  Indiana 
where  the  negligence  alleged  is  the  vio- 
lation of  duty  imposed  by  statute.  Davis 
Coal  Co.  v.  Polland  (1902)  158  Ind.  607, 
92  Am.  St.  Eep.  319,  62  N.  E.  492. 

A  complaint  is  not  bad  because  it 
does  not  aver  that  the  plaintiff  was  ig- 
norant of  the  dangers  arising  from  the 
failure  of  the  employer  to  guard  a  saw, 
as  required  by  the  statute.  Monteith  v. 
Kokovfio  Wood  Enameling'  Co.  (1902) 
159  Ind.  149,  58  L.R.A.  944,  64  N.  E. 
610. 

Kentucky. — Bogenschutz  v.  Smith 
(1886)  84  Ky.  330,  1  S.  W.  578  (citing 
Griffiths  V.  London  d  St.  K.  Docks  Go. 
[1884]  L.  R.  13  Q.  B.  Div.  259,  53  L. 
J.  Q.  B.  N.  S.  504,  51  L.  T.  N.  S.  533, 
33  Week.  Rep.  35,  49  J.  P.  100);  Be- 
public  Iron  c6  Steel  Co.  v.  Walsh  (1907) 
32  Ky.  L.  Rep.  420,  105  S.  W.  974. 
Later  decisions  to  a  contrary  effect  are 
cited  in  note  7,  infra. 

A  demurrer  to  a  complaint  which  fails 
to  allege  that  the  plaintiff  did  not  know 
of  the  danger  incident  to  his  employ- 
ment as  well  or  better  than  the  master 
did  is  properly  sustained.  See  v.  Lei- 
decker  (1911)  142  Ky.  752,  135  S.  W. 
284. 

Maine. — Buzeell  v.  Laconia  Mfg.  Go. 
(1861)   48  Me.  113,  77  Am.  Dec.  212. 

Montana. — Schroder  v.  Montana  Iron 
Works  (1909)  38  Mont.  474,  100  Pac. 
619. 

Nebraska. — A  petition  which  does  not 
aver  that  the  servant  was  excusably  ig- 
norant of  the  danger  which  resulted  in 
the  injury  does  not  state  a  cause  of 
action.  Missouri  P.  R.  Co.  v.  Baxter 
(1894)   42  Neb.  793,  60  N.  W.  1044. 

New  Jersey. — Orover  v.  New  York,  8. 
&  W.  R.  Co.  (1908)  76  N.  J.  L.  237,  69 
Atl.  1082. 

Ohio.— Mad  River  &  L.  E.  R.  Co.  v. 
Barber  (1856)  5  Ohio  St.  541,  67  Am. 
Dec.  312. 


The  servant  must  either  aver  his  want 
of  knowledge  of  the  defect  which  caused 
the  injury,  or  that,  having  such  knowl- 
edge, he  informed  the  master,  and  con- 
tinued in  the  employment  upon  a  prom- 
ise, express  or  implied,  to  remedy  the 
defect.  Chicago  &  0.  Goal  &  Car  Co.  v. 
Norman  (1892)  49  Ohio  St.  598,  32  N. 
B.  857. 

The  rule  that  assumption  of  risk 
should  be  negatived  is  applicable  only 
to  the  averments  of  common-law  negli- 
gence, and  is  not  necessary  to  the  aver- 
ment of  negligence  under  the  statutory 
obligation  to  guard  machinery  and  ap- 
pliances. Republic  Iron  &  Steel  Go.  v. 
Yamaszka  (1909)  92  C.  C.  A.  280,  166 
Fed.   684    (case  arose  in  Ohio). 

Rhode  Island. — Desrosiers  v.  Bourn 
(1902)  24  R.  L  288,  52  Atl.  1080;  Dal- 
ton  V.  Rhode  Island  Co.  (1904)  25  R.  I. 
574,  57  Atl.  383. 

Tennessee. — In  Morriss  Bros.  v.  Bow- 
ers (1900)  105  Tenn.  59,  58  S.  W.  328, 
the  trial  court  sustained  a  demurrer 
based  on  the  ground  that  the  servant's 
ignorance  was  not  averred.  This  ruling 
was  not  referred  to  by  the  supreme 
court. 

Vermont. — Mahoney  v.  Rutland  R.  Co. 
(1908)  81  Vt.  210,  69  Atl.  652;  Harris 
V.  Bottum  (1908)  81  Vt.  346,  70  Atl. 
560. 

In  Brainard  v.  Van  Dyke  (1899)  71 
Vt.  359,  45  Atl.  758,  a  complaint  was 
held  bad  on  the  ground  that  the  serv- 
ant's knowledge  was  not  expressly  nega- 
tived, although  there  is  an  express 
averment  that  he  was  not  "'notified  of" 
the  danger.  But  the  reasonable  infer- 
ence surely  is  that  the  pleader  here  used 
the  words  "notified  of"  in  their  colloqui- 
al, though  incorrect,  sense,  as  being 
equivalent  to  "know."  The  case  scarcely 
seems  to  be  one  for  a  formal  demurrer, 
though  it  may  be  that  a  motion  to  make 
the  complaint  more  definite  would  have 
been  properly  granted. 

Virginia. — In  one  case  this  court  sus- 
tained a  demurrer  to  a  complaint  based 
on  the  ground  that  the  knowledge  of 
the  servant  was  not  negatived  therein. 
Norfolk  &  W.  R.  Co.  v.  Jackson  (1888) 
85  Va.  489,  8  S.  B.  370.  But  there  is 
a  later  ruling  to  a  contrary  effect.  See 
note  7,  infra. 
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or  (according  to  some  authorities),  states  facts  which  raise  a  prima 
facie  presumption  of  ignorance  on  his  part.' 

The  better  opinion  seems  to  be  that  under  this  doctrine  a  com- 
plaint which  alleges  that  the  injured  servant  did  not  know  that  the 
appliance  which  caused  his  injury  was  unsafe  is  sufficient,  without 
an  additional  averment  to  the  effect  that  he  had  no  notice  of  that  un- 
safety,*  and  that  it  is  not  necessary  to  aver  specifically  that  he  had 
no  means  or  opportunity  to  know  the  condition  of  the  defective  in- 
strumentality, or  that  he  could  not  have  known  of  it  by  the  use  of 
ordinary  care.^    But  there  is  some  authority  for  a  stricter  theory.® 

3  An  allegation  to  the  effect  that  the  to  what  was  necessary  to  protect  himself 

injury  was   received  while  the  servant  while  working  in  the  midst  of  moving 

was  in  the  performance  of  new  work  is  machinery.     Canton  Cotton  Mills  v.  Ed- 

sufiBcient,  as  being  an  implied  averment  wards  (1904)   120  Ga.  447,  47  S.  E.  937. 

of  want  of  knowledge.     Clark  County  A  specific  allegation  of  ignorance  of 

Cement  Co.  v.  Wright    (1897)    16  Ind.  the    danger    is    unnecessary    where    the 

App.  630,  45  N.  E.  817.  complaint  shows  that  the  plaintiff  was 

The    want    of    an    averment    by    the  working  upon  dead  wires  which  he  had 

plaintiff,   that  at  the   time  he   entered  the  right  to  assume  would  not  be  made 

the  service  he  had  no  knowledge  of  the  dangerous  without  warning.     Hough  v. 

negligent  habits  of  the  fellow  servant  Grants  Pass  New  Water,  Light  &  P.  Co. 

through   whose    negligence   he   was    in-  (1902)   41  Or.  531,  69  Pac.  655. 

jured,  is  not  cured  by  an  allegation  that  *  Williams  v.  dough  (1858)  3  Hurlst. 

the  plaintiff  was  "wholly  unacquainted"  &  N.  258,   27   L.   J.   Exch.  N.   S.  325 ; 

with  the  fellow  servant  when  he  took  EUe  v.  C.  Cowles  d  Co.  (1909)  82  Conn, 

■the  employment.    Lake  Shore  d  M.  8.  R.  236,  73  Atl.  258. 

Oo.  V.  Stupak  (1886)    108  Ind.  1,  8  N.  6  See  the  cases  cited  in  §  1332,  cmte, 

E.  630.  and  also  Currelli  v.  Jackson  (1904)   77 

An  averment  that  the  master  failed  Conn.   115,   58  Atl.   762,   17   Ann.  Neg. 

to  inform  the  servant  of  the  condition  Eep.  22;  Georgia  R.  &  Bkg.  Co.  v.  Ray- 

of  an  appliance  is  not  a  sufficient  allega-  ford   (1902)   115  Ga.  937,  42  S.  E.  234; 

tion  of  the  servant's  want  of  knowledge.  Indianapolis  Traction  &  Terminal  Co.  v. 

Such   an   averment   is   quite   consistent  Holtsclaw  (1907)   40  Ind.  App.  311,  81 

with  his  having  been  apprised  of  it  by  N.  E.  1084;  Diamond  Block  Coal  Co.  v. 

some  other  person,  or  his  having  learned  Cuthhertson  ( 1905 )  —  Ind.  — ,  73  N.  E. 

it  by  observation  and  experience.  Becker  818,  affirmed  on  rehearing  in  (1906)  166 

V.  Baumgartner  (1892)  5  Ind.  App.  576,  Ind.  290,  76  N.  E.  1060;  Ross-Paris  Go. 

32  N.  E.  786.  v.  Broion  (1906)   121  Ky.  821,  90  S.  W. 

A   complaint   which   shows   that   the  568;    Peter  &   M.  Steam  Stone   Works 

defendant    knew    of    the    unsafe    condi-  v.  Green  (1903)  25  Ky.  L.  Rep.  946,  76 

tions   described,  and   that  the  plaintiff  S.  W.   844;    Louisville  <S>  N.  R.   Co.  v. 

was    inexperienced    and    but    seventeen  Carter    (1908)    — -  Ky.  — ,   112   S.   W. 

years  of  age,  and  was  without  adequate  904;  Ohio  &  M.  R.  Co.  v.  Pearcy  (1891) 

instructions,    is   sufficient   without   spe-  128  Ind.  197,  27  N.  E.  479;  Evansvilli: 

cifically  alleging  that  the  servant  was  d  T.  H.  R.  Co.  v.  Duel  ( 1893 )   134  Ind. 

ignorant   of   the   dangerous   conditions.  156,  33  N.  E.  356;  Heltonville  Mfg.  Co. 

Simeoli  v.  Derby  Rubier  Co.   (1908)   81  v.  Fields   (1894)   138  Ind.  58,  36  N.  E. 

Conn.  423,  71  Atl.  546.  529;    Louisville,  N.  A.  &   C.  R.  Co.  v. 

The  petition  was  not  subject  to  de-  Breedlove   (1894)    10  Ind.  App.  657,  38 

murrer,  in  view  of  the  allegations  that  N.   E.   357;    Consolidated   Stone   Co.   v. 

the  plaintiff  had  not  been  warned,  and,  Williams    (1900)    26  Ind.  App.  131,  84 

by  reason  of  his  tender  years,  was  un-  Am.  St.  Rep.  278,  57  N.  E.  558;  Chicago 

able   to   appreciate  the   dangers,   or   to  c£  E.  I.  R.  Co.  v.  Richards    (1901)    28 

remember,     understand,     or     act    upon  Ind.  App.  46,  61  N.  E.  18;  Pennsylvania 

warnings  that  might  have  been  given  as  Co.  v.  Witte    (1896)    15  Ind.  App.  583, 
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c.  Doctrine  that  a  complaint  not  containing  an  averment  of  igno- 
rance is  good. — ^Another  view  is  that  the  servant's  knowledge  and  the 
deductions  based  thereon  constitute  matters  of  defense,  and  that  it 


43  N.  E.  319,  44  N.  E.  377.  The  above 
cited  decisions  of  the  Indiana  supreme 
court  do  not  refer  to  the  ruling  to  the 
contrary  effect  which  is  mentioned  in 
the  next  note,  but  they  must  be  regarded 
as  having  impliedly  overruled  it. 

A  declaration  of  a  baggage  master, 
alleging  substantially  that  it  was  his 
duty  to  preserve  the  safety  of  the  pas- 
sengers; that,  after  being  notified  that 
new  wheels  had  been  put  under  a  car, 
and  to  look  out  for  them,  he  heard  a 
noise  indicating  they  were  hot,  and, 
while  looking  out  of  a  side  door  of  the 
baggage  car  to  see  to  their  condition,  he, 
without  fault  or  negligence  on  his  part, 
was  struck  by  the  spout  of  a  tank,  re- 
sulting from  defendant's  negligence  in 
locating  the  spout;  and  that  he  did  not 
know  it  was  so  near  the  track, — was 
held  good  on  general  demurrer,  the  court 
being  of  opinion  that  a  special  demurrer 
was  necessary  to  bring  up  an  objection 
to  the  complaint  based  on  the  fact  that 
it  did  not  allege  that  it  was  no  part  of 
the  servant's  duty  to  have  known  where 
the  spout  was  located.  Atlanta  d  G. 
Air-Line  R.  Co.  v.  Woodruff  (1881)  66 
Ga.  707. 

A  complaint  is  not  demurrable  on  the 
ground  that  because  it  alleges  a  defect 
in  a  coupling  apparatus  to  have  been 
"patent  and  open  to  the  inspection  of 
the  railway  company  if  an  examination 
of  the  same  had  been  made,"  it  shows 
the  defect  to  have  been  one  which  was 
obvious  to  ordinary  caieful  observation, 
and  consequently  one  which  the  plain- 
tiff might  have  avoided  by  the  exercise 
of  due  care.  The  words  will  be  con- 
strued as  meaning  that  the  defect  was 
one  which  could  have  been  easily  dis- 
covered in  a  careful  examination  by  the 
company's  inspectors.  Louisville,  N.  A. 
a  0.  R.  Co.  v.  Howell  (1896)  147  Ind. 
266,  45  N.  E.  584. 

An  averment  that  the  plaintiff  "was 
wholly  unacquainted  with  the  defective 
condition  of  the  said  barge,  and  had 
no  knowledge  thereof,"  is  sufficient  to 
negative  both  actual  and  constructive 
knowledge.  Monongahela  River  Consol. 
Coal  &  Coke  Co.  v.  Eardsaw  ( 1907 )  169 
Ind.  147,  81  N.  E.  492. 

Where  a  servant  alleged  that  he  did 


not  know  of  the  defect,  it  is  not  essen- 
tial to  his  cause  of  action  that  he  allege 
further  that  he  could  not,  in  the  exer- 
cise of  reasonable  care,  have  acquired 
knowledge  thereof.  Stevens  v.  Missouri, 
K.  &  T.  R.  Co.  (1911)  84  Kan.  447,  113 
Pac.  398. 

A  complaint  which  alleges  want  of 
knowledge  of  the  specific  defect  com- 
plained of  as  constituting  negligence 
need  not  allege  want  of  knowledge  of 
the  danger  caused  by  the  defect.  Henry 
V.  Prendergast  (1911)  —  Ind.  App.  — , 
94  N.  E.  1015. 

8  In  Williams  v.  Clough  (1858)  3 
Hurlst.  &  N.  258,  27  L.  J.  Exch.  N.  8. 
325,  Bramwell,  B.,  considered  that  the 
declaration  ought  also  to  show  that  the 
plaintiff  had  not  the  means  of  knowing 
of  the  unsafety.  But,  as  already  shown, 
the  other  members  of  the  court  did  not 
agree  with  him  on  this  point. 

In  an  Indiana  case  it  was  laid  down 
that,  where  the  injury  results  from  the 
negligence  of  a  fellow  servant,  the  com- 
plaint should  allege  that  the  plaintiff 
did  not  know,  or  have  the  same  means 
of  knowing,  of  the  negligence  or  un- 
skillfulness  of  such  servant.  Indiana, 
B.  &  W.  R.  Co.  V.  Dailey  (1886)  110 
Ind.  75,  10  N.  E.  631.  One  of  the  au- 
thorities cited  is  Lake  Shore  &  M.  S.  R. 
Co.  V.  Stupak  (1886)  108  Ind.  1,  8  N.  E. 
630.  But  that  case  only  goes  to  the 
extent  of  requiring  the  servant  to  nega- 
tive actual  knowledge.  Another  case  re- 
lied on  is  Atlas  Engine  Works  v.  Ran- 
dall (1884)  100  Ind.  293,  50  Am.  Rep. 
798.  But  this  contains  no  ruling  on 
any  point  of  pleading.  On  the  other 
hand,  the  later  cases  cited  in  the  last 
note  show  that,  whatever  may  once  have 
been  the  doctrine  in  this  state,  a  denial 
of  the  servant's  means  of  knowledge  is 
now  unnecessary. 

In  Gould  V.  Aurora,  E.  £  C.  R.  Co. 
(1908)  141  111.  App.  344,  it  was  said 
that  a  charge  in  a  declaration  that  the 
plaintiff  had  no  knowledge  of  the  dan- 
ger was  not  the  equivalent  of  a  charge 
that  he  did  not  assume  the  risk  thereof, 
for  he  assumed  not  only  the  known 
dangers,  but  also  those  which  might 
have  been  known. 


4966 


MASTER  AND  SERVANT. 


[chap.  lxx. 


is  for  this  reason  unnecessary  to  negative  such  knowledge  in  the  com- 
plaint.''    Under  this  doctrine  also  it  has  been  held  that,  if  the  ex- 


1  United  Kingdom. — In  Watling  v. 
Oastler  (1871)  L.  R.  6  Exch.  73,  40  L. 
J.  Exoh.  N.  S.  43,  23  L.  T.  N.  S.  815,  19 
Week.  Rep.  388,  it  was  held,  on  grounds 
explained  in  the  following  subsection, 
that  an  averment  of  the  plaintiflF's  ig- 
norance was  not  necessary.  A  few 
years  earlier  the  Irish  court  of  ex- 
chequer had  also  expressed  the  opinion 
that  there  is  no  universal  rule  to  the 
effect  that  the  declaration  in  an  action 
for  injuries  to  a  servant  caused  by  the 
appliances  with  which  the  work  is  car- 
ried on  must  contain  an  averment  that 
the  plaintiff  was  ignorant  of  the  dan- 
ger. Smyly  v.  Glasgow  d  L.  Steam 
Packet  Co.  (1868)  Ir.  Rep.  2  C.  L.  24, 
16  Week.  Rep.  483.  But  in  view  of  the 
English  decisions  cited  in  note  2,  supra, 
these  rulings  cannot  be  regarded  as 
embodying    the    authoritative    doctrine. 

Alabama. — Southern  Gar  &  Foun- 
dry Go.  V.  Jennings  (1903)  137  Ala. 
247,  34  So.  1002;  First  Nat.  Bank  v. 
Chandler  (1905)  144  Ala.  286,  113 
Am.  St.  Rep.  39,  39  So.  822;  Horan  v. 
Gray  d  D.  Hardware  Go.  (1909)  159 
Ala.  159,  48  So.  1029. 

California. — Magee  v.  North  Pacific 
Coast  R.  Go.  (1889)  78  Cal.  430,  12 
Am.  St.  Rep.  69,  21  Pac.  114;  RoUnson 
V.  Western  P.  R.  Co.  (1874)  48  Cal. 
409;  McQuilken  v.  Central  P.  B.  Co. 
(1875)    50  Cal.  7. 

Connecticut. — Worden  v.  Gore-Mee- 
nan  Go.  (1910)  83  Conn.  642,  78  Atl. 
422. 

Delaware. — Sweeney  v.  Jessup  &  M. 
Paper  Co.  (1903)  4  Penn.  (Del.)  284, 
54  Atl.  954. 

Illinois. — The  fact  that  the  servant 
did  not  know  the  dangerous  conditions 
which  caused  his  injury  is  evidentiary 
in  its  nature,  and  therefore  it  need  not 
be  averred.  Consolidated  Coal  Co.  v. 
Scheiber  (1896)  65  111.  App.  304.  Con- 
tra, see  case  cited  in  note  2,  supra. 

Kentucky. — Southern  B.  Go.  v.  Du- 
vall  (1899)  21  Ky.  L.  Rep.  1153,  54 
S.  W.  741;  Chesapeake  &  N.  B.  Co.  v. 
V enable  (1901)  111  Ky.  41,  63  S.  W. 
35.  These  decisions  indicate  an  aban- 
donment of  the  doctrine  adopted  in  the 
earlier  case  cited  in  note  2,  supra.  But, 
as  will  be  shown  in  the  following  sub- 
section, they  rest,  in  common  with  other 
decisions    to   the   same   eflect,    upon    a 


theory  as  to  the  defenses  open  to  the 
master  which  is  not  accepted  by  the  ma- 
jority of  the  courts. 

Missouri. — Duerst  v.  St.  Louis  Stamp- 
ing Co.  (1901)  163  Mo.  607,  63  S.  W. 
827;  Crane  v.  Missouri  P.  B.  Go.  (1885) 
87  Mo.  588;  Cummings  v.  Collins  (1876) 
61  Mo.  520;  Fisher  v.  Central  Lead  Co. 
(1900)  156  Mo.  479,  56  S.  W.  1107,  dis- 
approving dictum  to  contrary  effect  in 
Epperson    v.    Postal    Teleg.    Cable    Co. 

(1899)  155  Mo.  346,  50  S.  W.  795,  55 
S.  W.  1050,  and  overruling  Thompson  v. 
Chicago,  R.  I.  &  P.  R.  Go.  (1899)  2  Mo. 
App.  Rep.  633;  Cardwell  v.  Chicago  Q. 
W.  B.  Co.  (1901)  90  Mo.  App.  31. 

The  same  rule  of  pleading  is  applica- 
ble in  actions  brought  under  Mo.  Rev. 
Stat.  1889,  §  7074,  for  injuries  caused 
by  the  failure  to  furnish  props  in  a 
mine.    Adams  v.  Kansas  &  T.  Goal  Co. 

(1900)  85  Mo.  App.  486. 

^hode  Islamd. — The  declaration  in  an 
action  to  recover  for  injuries  sustained 
by  plaintiff's  intestate  in  the  course  of 
his  employment  need  not  allege  that  he 
was  not  fully  informed  as  to  his  sur- 
roundings and  the  condition  of  the  belt- 
ing where  he  was  required  to  work,  and 
that  he  did  not  continue  to  work  there 
without  objection,  and  that  he  did  not 
assume  the  risk  of  injury.  Lee  v.  Reli- 
ance Mills  Co.  (1899)  21  E.  I.  322,  43 
Atl.  536. 

South  Carolina. — Carter  v.  Oliver  Oil 
Co.  (1890)  34  S.  C.  211,  27  Am.  St. 
Rep.  815,  13  S.  E.  419;  Donahue  v. 
Enterprise  R.  Co.  (1889)  32  S.  C.  299, 
17  Am.  St.  Rep.  854,  11  S.  E.  95. 

Virginia. — Richmond  Granite  Go.  v. 
Bailey  (1896)  92  Va.  554,  24  S.  E.  232. 
The  earlier  ruling,  cited  in  note  2, 
supra,  is  not  referred  to  by  the  court, 
but  is  presumably  superseded  by  this 
decision. 

Washington: — McLeod  v.  Chicago,  M. 
&  P.  8.  R.  Co.  (1911)  65  Wash.  62,  117 
Pac.  749. 

West  Virginia. — Hoffman  v.  Dickin- 
son (1888)  31  W.  Va.  142,  6  S.  E.  53; 
Leach  v.  Martin  (1911)  69  W.  Va.  219, 
71  S.  E.  170. 

Wisconsin. — Hulehan  v.  Green  Bay, 
W.  d  St.  P.  R.  Co.  (1887)  68  Wis.  520, 
32  S.  W.  529;  Behm  v.  Armour  (1883) 
58  Wis.  1,  15  N.  W.  806. 
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^stence  of  the  defect  was  actually  unknown,  but  should  have  been 
%nown,  the  fact  that  the  servant  had  equal  means  of  knowledge  need 
not  be  negatived  in  the  complaint.* 

d.  Effect  of  an  averment  thai  the  servcmt  was  nat  negligent. — If 
-'the  hypothesis  could  be  entertained,  for  the  purposes  of  any  particu- 
lar case,  that  the  defense  upon  which  the  master  had  definitely  elect- 
ed to  rely  was  contributory  negligence,  or  if  the  theory  were  adopted 
that  this  is  the  only  defense  which  can  be  found  on  the  fact  of  the 
■servant's  knowledge  of  the  risk,  an  averment  that  the  injury  was  re- 
ceived without  fault  on  his  part  might,  it  is  evident,  be  properly 
taken  as  including  by  implication  the  allegation  that  he  was  ignorant 
of  that  risk.  See,  generally,  §§  1018-1020,  1207,  1233,  1234,  ante. 
The  hypothesis  here  suggested  apparently  underlies  decisions  by  the 
English  Court  of  Exchequer,®  and  by  the  Kentucky  court  of  appeals," 

^Cummings  v.  Collins  (1876)  61  Mp.   tributory  negligence,  and  such  an  alle- 
520.  gation  necessarily  implied  an  assertion 

9  In  the  case  referred  to  the  mliing    on  his  part  that  he  was  ignorant  of  the 
was  that  a  declaration  stating  that  the    defect  in  question.     The  decision,  there- 
defendant  was  owner  of  a  factory  and   fore,  is  essentially  one  to  the  efifectthat 
-machine;  that  W.  was  employed  by  him   the   complaint   was   sufficiently   definite 
to  work  therein,  and  in  the  course  of  his    with  respect  to  the  allegation  that  due 
•employment  it  was  necessary  for  him  to   care  had  been  exercised  by  the  servant, 
-enter  the  machine  to  clean  it;  that  by   and  that,  as  it  virtually  included  such 
the  negligence  of  the  defendant  it  was    an   allegation,   the    further    conclusion 
unsafely  constructed  and  in  a  defective   followed  that  it  virtually  included  also 
-condition,  and  was,  by  reason  of  not  be-    an  allegation  of  ignorance  on  the  serv- 
ing sufficiently  guarded,  unfit  to  be  used   ant's   part     That  this  is  the   rationale 
4ind    entered,    as    the    defendant    well    of  the  case  is  shown  by    the    passage 
knew;   and  by  reason  of  the  premises,    quoted  in  §  1635,  note  1,  post.    See  also 
and  also  by  reason,  as  he  well  knew,  of    the  comments  made  upon  the  ruling  by 
no  sufficient  apparatus  having  been  pro-   Bowen,    L.    J.,    in    the    Griffiths    Case 
vided  by  him  to  protect  W.,  it  was  sud-    (1884)   L.  E.  13  Q.  B.  Div.  259,  53  L. 
-denly   put  in  motion  while  he  was   at   J.  Q.  B.  N.  S.  504,  51  L.  T.  N.  S.  533, 
work   in   the  machine,   and   he  thereby    33  Week.  Rep.  35,  49  J.  P.  100,  referred 
.sustained  injuries  from  which  he  after-   to  in  note  2,  ante. 
wards  died, — sufficiently  shows  that  the       lo  In  one  case  it  was  laid  down  that 
machine  was  set  in  motion  by  the  de-   the  plaintiff's  ignorance  of  the  danger 
fendant's  negligence,  and  therefore  dis-  need  not  be  specifically  alleged,  as  evi- 
<closeB  a  cause  of  action,  although  there   dence  tending  to  show  such   ignorance 
is  no  allegation  that  W.  was  ignorant   is  competent  under  the  plea  of  contrib- 
•ot   the    dangerous   and    defective    char-  utory   negligence.     Southern  B.   Co.  v. 
acter    of    the    machine.      Watling    v.  Duvall  (1899)  21  Ky.  L.  Rep.  1153,  54 
■Oastler  (1871)   L.  R.  6  Exch.  73,  23  L.   S.  W.  535. 

T.  N.  S.  815,  19  Week.  Rep.  388,  40  L.  In  another  it  was  held  that,  as  a 
-J.  Exch.  N.  S.  43.  The  position  taken  brakeman,  who  is  suing  for  injuries 
was  that  the  averment  that  the  injury  caused  by  a  defective  roadbed,  was  un- 
was  caused  "by  reason  of  the  negligence  der  no  duty,  and  had  no  opportunity, 
■of  the  defendant"  was  equivalent  to  an  to  examine  it,  it  was  not  necessary  for 
averment  under  the  older  forms  of  him  to  aver  or  prove  that  he  did  not 
pleading,  that  the  injury  was  caused  by  know  of  the  existence  of  the  defect, 
the  defendant's  "mere"  negligence.  Chesapeake  d  N.  E.  Co.  v.  Yenahle 
Virtually,  therefore,  the  plaintiff  was  (1901)  111  Ky.  41,  63  S.  W.  35. 
Alleging   himself   to   be   free  from  con- 
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[and  the  supreme  court  of  Michigan.^""']  The  theory  thus  indicated 
may  perhaps  be  also  regarded  as  the  true  rationale  of  three  decisions 
rendered  in  states  where,  although  the  defense  of  assumption  of  risks 
is  recognized,  the  courts  consider  it  as  a  form  of  contributory  negli- 
gence.'^ But  neither  the  hypothesis  nor  the  theory  referred  to  at 
the  beginning  of  this  subsection  is  applicable  or  available  under  the 
doctrine  which  prevails  in  most  jurisdictions,  viz.j,  that  evidence  of 
a  servant's  having  begun  or  continued  work  with  a  knowledge  of  a 
given  risk  will  warrant,  according  to  the  point  of  view,  either  the 
inference  that  he  assumed  that  risk,  or  that  he  was  negligent.  See 
§1220,  ante.  In  Indiana  and  Ohio  it  has  been  held  that  a  necessary 
corollary  of  this  doctrine  is  that  an  allegation  of  freedom  from  con- 
tributory negligence  does  not  adequately  supply  the  place  of  an  alle- 
gation of  ignorance  of  the  risk.'^    In  Georgia  a  similar  position  has 


lOa  "While  it  must  be  conceded  that 
the  rule  is  different  in  some  states,  it 
has  been  held  in  this  state  that  a 
declaration  for  negligent  injury  is  not 
demurrable  for  failure  to  state  that 
the  injured  person  did  not  know  of  the 
danger,  if  it  does  aver  that  he  was 
without  fault."  Cristanelli  v.  Saginaw 
Min.  Co.  (1908)  154  Mich.  423,  117  N. 
W.  910,  citing  James  v.  Emmet  Min. 
Go.   (1884)  55  Mich.  335,  21  N.  W.  361. 

"In  La  Salle  v.  KostJca  (1901)  190 
111.  130,  60  N.  E.  72,  an  allegation  of 
the  exercise  of  due  care  by  the  serv- 
ant was  treated  as  an  implied  alle- 
gation that  he  was  ignorant  of  the  de- 
fect in  question.  (For  the  Illinois 
doctrine,  see  §  1211,  ante,  and  sections 
referred  to.) 

In  an  earlier  case  this  court  had  held 
that,  as  the  jury  must  have  found,  in 
finding  the  defendant  guilty,  that  the 
deceased  was  not  guilty  of  contributory 
negligence,  such  an  allegation  was  cer- 
tainly suflBcient  on  error,  but  had  re- 
frained from  expressing  an  opinion  as 
to  whether  it  would  have  been  good 
against  a  demurrer.  Ohioago  &  E.  R. 
Co.  V.  Eines  (1890)  132  111.  168,  22 
Am.  St.  Rep.  515,  23  N.  E.  1021. 

In  Behm  v.  Armour  (1883)  58  Wis. 
1,  15  N.  W.  806,  the  court  considered 
itself  bound,  under  the  liberal  rule 
which  was  followed  in  Wisconsin  with 
regard  to  the  construction  of  pleadings, 
to  effectuate  the  pleader's  intention  by 
holding  that  a  complaint  averring  free- 
dom from  contributory  negligence  suf- 
ficiently   negatived    any   knowledge    on 


the  part  of  the  plaintiff,  or  reasonable 
means  of  knowledge,  that  the  appliance 
in  question  was  an  unsafe  one.  The 
reason  thus  assigned  evidently  does  not 
go  to  the  root  of  the  matter.  (For  the 
Wisconsin  doctrine  as  to  the  nature  of 
the  defense  of  assumption  of  risks,  see 
§  1224,  ante). 

12  Cleveland,  C.  G.  &  St.  L.  R.  Co.  v. 
Bossert  (1909)  44  Ind.  App.  245,  87  N. 
E.  158;  Columbia  Creosoting  Co.  v. 
Beard  (1909)  44  Ind.  App.  310,  89  N. 
E.  321;  Louisville,  N.  A.  &  C.  R.  Co, 
V.  Corpus  (1890)  124  Ind.  429,  8  L.R.A. 
636,  24  N.  E.  1046,  where  the  court 
pointed  out  that  "it  may  be  true  that 
an  employee  exercises  the  utmost  care, 
and  yet  be  true  that  the  risk  assumed 
was  an  incident  of  the  service  in  which 
he  was  engaged."  This  case  was  fol- 
lowed in  Kentucky  &  I.  Bridge  Co.  v. 
Eastmcm  (1893)  7  Ind.  App.  514,  34 
N.  E.  835;  Chicago  &  E.  R.  Co.  v.  Lee 
(1897)  17  Ind.  App.  215,  46  N.  E.  543. 
In  view  of  these  rulings  a  recent  de- 
cision of  the  Indiana  court  of  appeals, 
to  the  effect  that  the  plaintiff's  knowl- 
edge need  not  be  specifically  alleged, 
where  it  is  averred  that  he  was  free 
from  fault,  must  be  pronounced  er- 
roneous. Summit  Goal  Co.  v.  Shaw 
(1896)   16  Ind.  App.  9,  44  N.  E.  676. 

In  Chicago  &  0.  Coal  £  Car  Go.  v. 
yorman  (1892)  49  Ohio  St.  598,  32  N. 
E.  857,  the  court  thus  stated  its  con- 
clusion with  regard  to  the  contention 
that  an  averment  that  the  roof  of  the 
mine  in  question  fell  and  caused  the 
death   of  plaintiff's   decedent,   "without. 
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been  taken,  but  the  conclusion  of  the  court  was  based  upon  a  wholly 
different  ground,  viz.,  that  a  complaint  in  which  there  is  no  specific 
averment  of  ignorance  is  not  sufficiently  definite.'* 

1630.  [858]  Averment  of  the  servant's  freedom  from  contributory 
negligence. — (See  also  §1629,  subd.  d,  ante.)  A  complaint  which,  in 
addition  to  the  averments  discussed  in  the  two  preceding  sections,  in- 
cludes an  allegation  that  the  injured  servant  was  free  from  negli- 
gence, is  unquestionably  good  against  a  demurrer.'  But  the  authori- 
ties are  conflicting  as  to  the  sufficiency  of  a  complaint  in  which  there 
is  no  allegation  to  this  efl^ect. 

One  doctrine  is  that  the  complaint  is  demurrable  unless  it  either 
contains  an  express  allegation  that  the  servant  did  not  contribute  to 
his  injury  by  his  own  fault  or  negligence,  or  states  facts  from  which 
the  absence  of  such  fault  or  negligence  is  clearly  apparent.* 


fault  on  his  part,''  included  by  impli- 
cation an  averment  that  the  character 
of  the  roof  of  a  mine  and  the  insuf- 
ficiency of  its  supports  were  unknown 
to  the  deceased:  "After  a  careful  con- 
sideration of  the  question,  we  are  of 
the  opinion  that,  both  upon  principle 
and  authority,  the  demurrer  should 
have  been  sustained.  The  deceased  may 
at  the  time  have  been  without  any  fault 
contributing  to  his  injury, — may  have 
been  extremely  careful, — and  yet  fully 
aware  of  the  danger  to  which  he  was 
exposed  from  the  insecurity  of  the  roof 
of  the  mine;  and  a  failure  to  communi- 
cate such  fact  to  the  employer  is  not  a 
mere  matter  of  defense  that  should  be 
pleaded,  but  a  defect  in  the  ground  on 
which  his  liability  is  asserted;  that  is 
to  say,  actionable  negligence." 

13  "The  allegation  that  the  deceased 
was  without  fault  is  too  general  and 
too  much  in  the  nature  of  a  legal  con- 
clusion to  serve  as  a  substitute  for  the 
proper  allegation  of  his  want  of  knowl- 
edge. If  he  was  ignorant,  that  was  a 
specific  fact  upon  which  issue  could  be 
taken;  and  if  it  was  true,  there  could 
be  no  good  reason  why  it  was  not  al- 
leged. The  omission  to  allege  it  is  bet- 
ter accounted  for  on  the  theory  that  it 
did  not  exist  than  on  any  other.  Our 
law  requires  that  the  cause  of  action 
shall  be  'plainly,  fully,  and  distinctly' 
set  forth;  and  the  rule  is  that  plead- 
ings shall  be  taken  most  strongly 
against  the  pleader."  Allen  v.  Augusta 
Factory  (1888)  82  Ga.  76,  8  S.  E.  68. 
As    regards    the    special     consideration 


upon  which  this  ruling  is  based,  it  is 
noteworthy  that  the  theory  entertained 
by  the  court  as  to  the  necessary  par- 
ticularity of  the  allegations  of  a  com- 
plaint is  in  direct  antagonism  to  that 
of  the  English  judges  who  decided  the 
case  cited  in  note  9,  supra,  and  in  § 
1635,  note  1,  post. 

i-Ohio  £  M.  R.  Co.  v.  Beaton  (1894) 
137  Ind.  1,  35  N.  E.  687;  George  H. 
Hammond  &  Go.  v.  Schweitzer  (1887) 
112  Ind.  246,  13  N.  E.  869 ;  Clark  Coun- 
ty Cement  Co.  v.  Wright  (1897)  16 
Ind.  App.  630,  45  N.  E.  817. 

^England. — In  Watling  v.  Oastler 
(1871)  L.  R.  6  Exch.  73,  40  L.  J.  Exch. 
N.  S.  43,  23  L.  T.  N.  S.  815,  19  Week. 
Rep.  388  (for  actual  point  decided,  see 
§  1629,  note  9,  ante),  the  court  seems 
to  have  proceeded  on  the  theory  that  it 
was  necessary  to  read  into  the  com- 
plaint an  implied  allegation  of  freedom 
from  contributory  negligence.  But  the 
doctrine  now  prevailing  in  England 
that  the  onus  of  proving  contributory 
negligence  rests  on  the  defendant-  (see 
§  1609,  ante),  seems  to  involve,  as  a 
necessary  corollary,  the  conclusion  that 
the  plaintiff  is  not  bound  to  negative 
such  negligence  by  an  express  averment. 

Federal  courts. — Dunmead  v.  Ameri- 
can Min.  £  Smelting  Co.  (1882)  4  Mc- 
Crary,  244,  12  Fed.  847. 

Indiana. — Evansville  <£  C.  B.  Co.  v. 
Dexter    (1865)    24  Ind.  411. 

An  averment  that  the  plaintiff  was 
"without  fault"  is  good  as  an  averment 
negativing    contributory    negligence    on 
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On  the  other  hand,  several  courts  have  adopted  the  rule  that  con- 
tributory negligence,  being  matter  of  defense,  need  not  be  negatived 
in  the  complaint.' 

his  part.    Rogers  v.  Overton  (1882)  87  Southern  B.  Co.  v.   Bentley    (1911)    1 

Ind.  410.  Ala.  App.  359,  56  So.  249. 

A  complaint  which  shows  that  the  ac-  California. — Magee    v.    North   Pacific 

<!ident   happened   without   the  fault   of  Coast  R.   Co.    (1889)    78   Cal.   430,   12 

plaintiff  is  not  demurrable  for  the  rea-  Am.  St.  Eep.  69,  21  Pac.  114;  Rohinson 

son   that   "it   nowhere   directly   alleges  v.   Western  P.  R.  Go.    (1874)    48   Cal. 

that   he   did  not  himself  contribute  to  409;    McQuilken  v.   Central   P.  R.   Co. 

the  sickness,  loss  of  time  and  labor,  and  (1875)   50  Cal.  7. 

paralysis  for  which  he  also  claims  dam-  But    see    Schreiner    v.    Grant    Bros. 

Ages."     OMo  &  M.  R.  Co.  v.  Nickless  (1906)    3  Cal.  App.  661,  86  Pac.  912, 

(1880)   71  Ind.  271.  holding  that  a  complaint  alleging  that 

A    complaint    containing    allegations  the  plaintiff  was  injured  by  the  negli- 

which  merely  show  freedom  from  negli-  gence    of    "the    defendants    and    their 

gence  up  to  a  time  which  is  separated  servants,"  but  not  showing  that  the  neg- 

by    an    appreciable    interval    from    the  ligent  servant  was  not  the  plaintiff  him- 

Actual   moment   of   the   accident   is   de-  self,  is  demurrable. 

murrable.      LaFayette    Carpet    Co.    v.  Connecticut. — In     Simeoli    v.    Derby 

Stafford  (1900)  25  Ind.  App.  187,  57  N.  RuUer   Go.    (1908)    81   Conn.   423,    71 

E.  944.  Atl.  546,  it  was  held  that  an  allegation 

The  rule  in  this  state  is  now  changed  negativing    contributory    negligence    is 

by  Burns's  Kev.  Stat.  (Ind.)  1901,  chap,  unnecessary  where  the  complaint  direct- 

359a,  by  which  it  is  provided    that    it  ly  charges  that  the  injury  was  caused 

shall  not  be  necessary  for  the  plaintiff  by  the  defendant's  negligence, 

to  allege  or  prove  the  want  of  contribu-  Georgia. — ^A  petition  in  an  action  for 

tory   negligence,   that    such    negligence  personal    injuries   to    an   employee,    al- 

ahall  be  a  matter  of  defense,  and  that  though  it  contains  allegations  authoriz- 

it  may  be  proved  under  the  answer  of  ing  the  inference  that  it  was  plaintiff's 

general  denial.     This  act  has  been  de-  duty  to  have    known    and    to  have  re- 

•clared    to    be    constitutional.      Indian-  moved  the  cause  from  which  his  injuries 

■apolis  Street  R.  Co.  v.  Rohinson  (1901)  resulted,   is  good  as  against  a  general 

157  Ind.  232,  61  N.  E.  197.  demurrer,  where  it  affirmatively  alleges 

Montana. — Lynes   v.   Northern  P.   R.  that    plaintiff    was     "wholly     without 

Co.    (1911)    43  Mont.  317,  117  Pac.  81,  fault,"  and  that  at  the  time  of  the  in- 

Ann.  Cas.  1912  C.  183.  jury  he  was  attending  to  his  duties,  and 

A  formal  allegation  that  the  servant  was  not  aware  of  the  danger  to  which 

■was   free  from   contributory  negligence  he  was  exposed.     Blackstone  v.  Central 

is   not   necessary   where  the   complaint  of  Georgia  R.  Co.    (1898)    105  Ga.  380, 

.alleges  that  the  plaintiff,  while  in  the  31  S.  E.  90. 

performance  of  his    duty,    accidentally  Idaho. — See     Cravyford     v.     Bonner's 

lost  his  footing,  and  without  knowledge  Ferry   Lumber    Co.    (1906)     12     Idaho, 

that   a   wire   was    charged    with    elec-  678,  87  Pac.  998,  10  Ann.  Cas.  1. 

tricity,  grasped  it  in  an  attempt  to  save  Illinois. — Wabash,  St.  L.  &  P.  R.  Go. 

himself  from  falling.     Poor  v.  Madison  '^-  Shacklet  (1883)   105  111.  364,  44  Am. 

River  Power  Co.   (1909)   38  Mont.  341,  ^ep.  791;   CHcago  d  N.   W    R.  Go    v. 

•qq  Pac    q47  ^°**   (1874)    73  111.  394;   Chicago  cG  E. 

Ohio.-Mad  River  &  L.  E.  R.  Go.  v.  ^^,f-  ^°-  ^-  ^^"^   dSS^)   33  111.  App. 

Barber   (n^^)    5  Ohio  St.  541,  67  Am.  ^he     language     used     in     Ward     v. 

,'.,  r  n  1      7,      .£  w   p   ^  Danzeizen    (1903)    111    111.    App.    163, 

3  Alabama.— Goluvfibus  &  W.  R.  Co.  v.  indicates  that  the   court   considered   it 

Bradford   (1888)   86  Ala.  574,  6  So.  90  necessary    that    the    complaint    should 

(action  was   under   the  employers'   lia-  negative   contributory    negligence,    but, 

fcility  act;   see  chapter,  Lxxiv.,  ante)  ;  if  so,  the  decision  is  in  conflict  with  the  . 

Tutwiler  Goal,  Coke  lE  I.  Co.  v.  Earring-  other  Illinois  cases  cited  above. 
ton    (1906)    144  Ala.   157,  39   So.  898;        Indiana.— Antioch  Coal  Co.  v.  Rockey 
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1631.  [859]  Necessary  correspondence  between  the  allegata  and 
2)robata. — The  conclusions  which  have  been  arrived  at  in  dealing  with 
the  question  whether  there  was  or  was  not  a  variance  under  the  given 
•circumstances  are  indicated  by  the  decisions  of  which  the  effect  is 
.stated  below.* 


(1907)  169  Ind.  247,  82  N.  E.  76;  Pitts- 
•hurgh,  G.  C.  &  St.  L.  R.  Co.  v.  Liffht- 
iieiser  (1904)  163  Ind.  247,  71  N.  E.  218, 
rehearing  denied  in  (1904)  163  Ind. 
264,  71  N.  E.  660;  Chicago  &  E.  R.  Co. 
-v.  Lain  (1904)  —Ind.  App.  — ,  72  N. 
E.  539,  judgment  reversed  on  hearing 
(1906)  79  N.  E.  547;  Parkhurst  v. 
.Swift  (1903)  31  Ind.  App.  521,  68  N. 
E.  620. 

Mississippi. — Buckner  v.  Richmond  d 
D.  R.  Co.  (1895)  72  Miss.  873,  18  So. 
449. 

Missouri. — The  doctrine  applied  by 
this  court,  and  the  reasons  for  adopt- 
ing it,  are  shown  by  the  following  pas- 
.sage:  "If  the  onus  of  proving  con- 
tributory negligence  or  of  knowledge  on 
the  part  of  plaintiff  of  defective  ma- 
chinery rests  on  the  defendant,  it  would 
ibe  a  singular  rule  of  pleading  to  re- 
<juire  a  plaintiflf  to  aver  negatively  that 
he  was  not  guilty  of  contributory  negli- 
;gence,  or  did  not  have  knowledge  of 
•defective  machinery,  neither  one  of 
which  he  would  be  required  to  prove  to 
make  out  his  case,  but  which  the  defend- 
.ant  would  be  required  to  prove  to  make 
out  hia  defense.  The  denial  of  a  nega- 
tive proposition  is  the  affirmation  of  its 
opposite,  and  the  general  rule  is  that 
he  who  bases  a  right  on  an  affirmative 
proposition  must  establish  it."  Crane 
V.  Missouri  P.  R.  Co.  (1885)  87  Mo. 
588. 

This  rule  of  pleading  is  also  applica- 
ble to  actions  brought  under  Mo.  Rev. 
Stat.  1889,  §  7074,  for  injuries  caused 
by  the  failure  to  furnish  props  in  a 
mine.  Adams  v.  Kansas  <&  T.  Goal  Co. 
(1900)   85  Mo.  App.  486. 

Montana. — Gummings  v.  Helena  &  L. 
.Smelt,  d  Reduction  Co.  (1902)  26 
Mont.  434,  68  Pac.  852;  Schroder  v. 
Montana  Iron  Works  (1909)  38  Mont. 
474,  100  Pac.  619. 

Virginia. — Norfolk  &  W.  R.  Co.  v. 
Jackson  (1888)  85  Va.  489,  8  S.  E.  370; 
Richmond  QranJite  Co.  v.  Bailey  (1896) 
-92  Va.  554,  24  S.  E.  232 ;  Newport  News 
Pub.  Co.  V.  Beaumeisfer  (1906J  104  Va. 
744,  52  S.  E.  627. 


Texas. —  An  allegation  that  the  plain- 
tiff did  not  know  of  the  existence  of 
the  hole  in  the  track  which  caused  his 
injury,  not  having  been  informed  of  it, 
and  his  duties  not  having  previously  re- 
quired him  to  perform  any  work  at  that 
particular  place,  is  good  on  general  de- 
murrer. San  Antonio  &  A.  P.  R.  Co.  v. 
Parr  (1894)  —  Tex.  Civ.  App.  — ,  26 
S.  W.  861. 

Washington.  —  Hansen  v.  Rounds 
(1911)    62  Wash.  247,  113  Pac.  633. 

Wisconsin. — In  an  action  under  the 
act  of  1893  (see  chapter  lxxvi.,  post), 
it  has  been  held  that  the  insertion  of 
the  words  "without  contributory  negli- 
gence on  his  part"  do  not  change  the 
common-law  rule  so  as  to  make  it  neces- 
sary to  plead  the  contributory  negli- 
gence as  a  defense.  Andrews  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1897)  96  Wis. 
348,  71  N.  W.  372. 

1  (a)  Cases  in  which  there  was  held 
to  be  a  variance. — An  employee  cannot 
recover  for  an  injury  on  the  ground 
that  the  machine  was  defective,  in  the 
absence  of  any  allegation  in  his  declara- 
tion that  the  injury  resulted  from  such 
defects.  EcUes  v.  Norfolk  &  W.  R.  Co. 
(1896)   96  Va.  69,  25  S.  E.  545. 

Recovery  cannot  be  had  on  proof  of 
any  defects  in  a  machine  othfer  than 
those  which  he  has  specifically  alleged. 
Arcade  File  Works  v.  Juteau  (1895) 
15  Ind.  App.  460,  40  N.  E.  818,  44  N.  E. 
326;  Conrad  v.  Gray  (1896)  109  Ala. 
13U,  19  So.  398;  Ea^t  Tennessee  d  W. 
N.  C.  R.  Co.  V.  Lindamood  (1904)  111 
Tenn.  457,  78  S.  W.  99. 

Where  the  negligence  alleged  is  that 
boards  were  "uneven,  unsound,  rotten, 
unsafe,  and  defective,"  he  cannot  re- 
cover upon  the  theory  that  sound 
boards  were  not  sufficiently  strong,  or 
that  the  ground  where  they  were  used 
was  soft,  so  that  a  loaded  truck,  when 
being  wheeled  over  the  boards  de- 
pressed the  ends,  causing  the  load  to 
fall  on  him.  Shanke  v.  United  States 
Heater  Co.  (1900)  125  Mich.  346,  84  N. 
W.  283. 

Where  the  complaint  contains  an  al- 
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legation  that  defendant  negligently  con- 
structed a  scaffold  of  insufficient 
strength  to  support  the  weight  placed 
on  it,  this  allegation  being  followed  by 
a  recital  of  the  circumstances  of  the  ac- 
cident, in  which  it  is  alleged  a  board 
of  insufficient  strength,  placed  across  an 
area,  broke,  and  there  is  also  another 
allegation  that  the  scaffold  was  over- 
loaded, and  in  consequence  thereof  it 
brol^e,  and  an  averment,  not  specifying 
any  defect  in  construction,  but  merely 
stating  that  there  was  negligence  in  the 
use  of  scaffold,  there  can  be  recovery 
without  proof  that  the  board  over  the 
area  broke.  Coates  v.  Chapman  (1900) 
195  Pa.  109,  45  Atl.  676. 

Where  the  complaint  specifies  an  in- 
jury caused  by  the  defective  construc- 
tion of  an  appliance,  the  jury  is  prop- 
erly informed  that  the  plaintiff  cannot 
recover  upon  evidence  which  tends  to 
show  that  the  injury  was  caused  by  the 
carelessness  of  a  superior  employee  In 
preparing  the  appliance  for  use.  Drink- 
out  V.  Eagle  Mach.  Works  (1883)  90 
Ind.  423. 

Recovery  cannot  be  had  on  the 
ground  that  incompetent  servants  were 
employed,  if  the  declaration  charges 
only  the  improper  construction  of  the 
elevator  which  caused  the  injury,  arid 
its  careless  use  and  management.  Sell 
V.  Charles  Rietz  de  Bros.  Jjumber  Co. 
(1888)   70  Mich.  479,  38  N.  W.  451. 

Proof  of  failure  of  a,  railroad  com- 
pany to  furnish  an  engineer  with  the 
necessary  assistants  to  maintain  a  look- 
out to  avoid  accidents  is  a  fatal  vari- 
ance from  a  petition  which  bases  the 
charge  of  negligence  on  the  employment 
of  an  incompetent  engineer;  and  a 
general  charge  of  negligence  in  the  peti- 
tion does  not  obviate  the  variance, 
where  the  petition  after  such  general 
charge  returns  to  the  specifie  charge  of 
incompetency  and  keys  Its  general 
charge  of  negligence  to  the  specific 
charge  first  made.  Missouri,  K.  &  T.  R. 
Co.  V.  Shookman  (1898)  59  Kan.  774, 
52  Pac.  446. 

Where  a  complaint  specifies  certain 
acts  of  negligence  on  the  part  of  a 
designated  employee,  recovery  cannot  be 
had  upon  proof  of  the  commission  of 
other  acts  of  negligence  by  another  em- 
plovee.  Thomas  v.  Louisville  &  N.  R. 
Co.  (1896)  18  Ky.  Jj.  Rep.  164,  35  S. 
W.  910. 

Under  a  declaration  alleging  an  in- 
jury caused  by  certain  negligent  acts 
of  a  designated  vice  principal,  a  serv- 


ant cannot  recover  either  upon  evidence 
which  shows  the  breach  of  a  general 
duty  owed  to  him  by  the  defendant,  or 
upon  evidence  which  indicates  culpabil- 
ity on  the  part  of  some  other  employee 
whose  negligence  is  not  specifically  al- 
leged. Chicago  &  E.  I.  R.  Co.  v.  Dris- 
coll  (1898)  176  111.  330,  52  N.  E.  921, 
reversing    (1897)    70  111.  App.  91. 

There  is  a  fatal  variance  where  the 
petition  sets  forth  that  the  plaintiff  was 
injured  through  the  negligence  of  the 
company  in  "using  defective  machinery," 
and  "in  running  its  cars,"  etc.,  and  the 
evidence  shows  that  the  injury  was 
caused  by  broken  rail.  Waldhier  v. 
Hannibal  &  St.  J.  R.  Co.  (1880)  71  Mo. 
514   (Norton  and  Napton,  JJ.,  dissent). 

Where  a  complaint  in  an  action  by  a 
servant  alleges  negligence  in  failing  to 
furnish  proper  appliances,  and  the  evi- 
dence shows  that  plaintiff  was  instruct- 
ed to  enter  the  mouth  of  the  cotton  bin 
of  an  elevator,  and  drag  down  cotton 
seed  which  had  become  clogged  therein, 
and  that  the  seed  slipped  down  and 
crushed  him,  it  will  not  sustain  a  ver- 
dict for  plaintiff  on  account  of  such  al- 
leged defective  appliances.  Brown  v. 
Miller  (1901)  —  Tex.  Civ.  App.  — ,  62 
S.  W.  547. 

It  has  been  held  that,  under  a  general 
allegation  that  the  cars  which  caused 
his  injury  were  carelessly  handled,  a 
switchman  cannot  recover  of  injuries 
which  are  shown  to  have  resulted  from 
"kicking"  those  cars.  Missouri,  K.  & 
T.  R.  Co.  V.  Baker  (1900)  —  Tex.  Civ. 
App.  — ,  58  S.  W.  964.  But  the  cor- 
rectness of  this  ruling  may  well  be 
doubted. 

The  widow  of  a  deceased  servant  in  a 
suit  against  a  railroad  company  for  the 
homicide  of  her  husband  cannot  rely 
on  any  acts  of  negligence  which  are  not 
charged  in  the  declaration.  Georgia  R. 
d  Bkg.  Co.  v.  Oaks   (1874)  52  Ga.  410. 

Where  the  specific  breach  of  duty  re- 
lied upon  in  the  servant's  declaration 
is  the  failure  of  the  defendant  to  in- 
struct him  as  to  the  proper  manner  in 
which  ties  should  be  loaded  on  a  rail- 
way car,  he  cannot,  in  an  action  to  re- 
cover for  injuries  due  to  the  fall  of 
some  of  the  ties,  recover  on  the  theory 
that  there  was  a  defect  in  the  car. 
Sims  V.  East  &  West  R.  Co.  (1889)  84 
Ga.  152,  20  Am.  St.  Rep.  352,  10  S.  E. 
543. 

A  recovery  cannot  be  had  on  alle- 
gations that  a  train  was  run  at  a  high 
rate  of  speed  on  a  trestle,  causing  it  to 
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jump  the  track,  where  the  proof  shows 
that  it  was  derailed  before  it  reached 
the  trestle.  Reeves  v.  Henderson-Boyd 
Lumber  Co.  (1911)  172  Ala.  526,  55  So. 
191. 

Proof  of  the  negligence  of  a  superin- 
tendent in  giving  orders  does  not  sup- 
port the  allegations  of  a  complaint 
charging  negligence  in  the  failure  to 
furnish  proper  appliances.  Gregory  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1911)  42 
Mont.  551,  113  Pac.  1123. 

The  defects  of  a  machine  are  not  at 
issue  where  the  only  negligence  charged 
was  the  failure  to  instruct.  McLean 
V.  A.  Schoenhut  Co.  (1909)  225  Pa.  100, 
73  Atl.  1058. 

A  servant  cannot  recover  for  a  cause 
of  injury  other  than  that  alleged  in 
the  complaint.  International  &  O.  N. 
R.  Go.  V.  ScJml&rt  (1910)  —  Tex.  Civ. 
App.  — ,   130  S.   W.  708. 

An  isolated  act  of  negligence  is  not 
evidence  of  a  general  incompetency  of 
which  knowledge  should  be  imputed  to 
the  master.  The  Mlton  (1906)  73  C. 
C.  A.  467,  142  Fed.  367. 

"While  the  courts  are  liberal  with 
respect  to  variances  between  the  alle- 
gations and  the  proof,  the  rule  still  ex- 
ists that  a  plaintiff,  to  recover,  must 
substantially  prove  the  material  alle- 
gations of  his  complaint."  De  La  Mar 
V.  Herdeley  (1907)  85  O.  C.  A.  314,  157 
Fed.  547. 

Under  the  South  Carolina  statute 
the  plaintiff  cannot  recover  upon  proof 
of  acts  of  negligence  which  he  has  not 
pleaded.  Atlantic  Coast  Line  R.  Co. 
V.  Farmer  (1909)  100  C.  C.  A.  244, 
176  Fed.  692. 

Evidence  of  a  defect  in  the  couplers 
will  not  substantiate  the  allegation  of 
a  failure  to  use  automatic  couplers. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Flippo 
(1903)    138  Ala.  487,  35  So.  457. 

In  an  action  against  two  railroad 
companies  for  injuries  to  a  brakeman 
alleged  to  be  in  their  employ,  proof 
that  the  road  on  which  the  accident  oc- 
curred belonged  exclusively  to  one  of 
them,  and  was  operated  by  it,  and  that 
the  servant  was  in  its  employ,  consti- 
tutes a  fatal  variance.  Northern  Ala- 
bama R.  Co.  V.  Mansell  (1903)  138 
Ala.   548,  36   So.  459. 

Allegations  charging  that  a  belt  on 
a  planing  machine  was  defective  are 
not  sustained  by  proof  that  the  timber 
which  was  being  fed  into  the  machine 
(was  too  heavy  for  it.     Gamer  v.  South- 


ern R.  Co.  (1907)   152  Ala.  186,  44  So. 
652. 

There  is  a  variance  between  allega- 
tions that  the  plaintiff  was  a  stranger 
to  the  defendant  and  proof  that  he  was 
an  employee.  Woodumrd  Iron  Co.  v. 
Curl   (1907)    153  Ala.  215,  44  So.  969. 

Proof  that  a  servant  was  injured 
while  using  a  car  for  his  own  purposes 
will  not  support  allegations  that  he 
was  injured  while  in  the  service  of  the 
defendant.  Walker  v.  Southern  R.  Go. 
(1910)    169  Ala.  359,  53  So.  994. 

The  variance  between  allegations  that 
the  plaintiff  was  thrown  or  forced  from 
a  fire  truck  to  the  ground,  and  proof 
that  he  jumped  to  avoid  injury  from 
the  truck  running  into  a  tree,  is  fatal. 
Uiggins  v.  Wilmington  (1902)  3  Penn. 
(Del.)    356,  51  Atl.  1. 

There  is  a  material  variance  between 
allegations  that  the  plaintiff  had  com- 
plained of  the  defects  and  had  been 
promised  that  they  would  be  repaired, 
and  proof  that  he  did  not  have  any 
knowledge  thereof  until  his  injury.  Re- 
public Iron  &  Steel  Co.  v.  Lee  (1907) 
227  111.  246;  81  N.  E.  411. 

Recovery  cannot  be  had  against  a 
master  for  injury  to  an  employee  un- 
der a  paragraph  in  a  complaint  charg- 
ing negligence  in  knowingly  permitting 
an  empty  truck  to  remain  in  a  position 
imperiling  employees,  where  the  evi- 
dence does  not  show  when  and  by  whom 
the  truck  was  placed  in  that  position. 
Haskell  &  B.  Car  Co.  v.  Przesdnian- 
kowski  (1908)  170  Ind.  1,  14  L.R.A. 
(N.S.)  972,  83  N.  E.  626. 

There  is  a  fatal  variance  between 
allegations  that  the  master  permitted 
an  opening  in  the  floor  of  a  loft  to  be 
improperly  protected  and  proof  that  it 
was  protected  by  a  box  4  feet  high,  so 
that  no  objects  could  go  through  the 
opening  unless  lifted  over  the  box  or 
thrown  from  above.  Standard  Oil  Co. 
V.  Brown  (1908)  31  App.  D.  C.  371. 

Proof  that  the  injury  to  a  miner  was 
due  to  the  fall  of  coal  from  the  roof 
does  not  sustain  a  complaint  charging 
violation  of  the  mine  and  miners'  act 
in  regard  to  ventilation.  Odorizzi  v. 
Southern  Coal  &  Min.  Co.  (1909)  151 
111.  App.  393. 

A  recovery  cannot  be  had  for  failure 
to  instruct  a  servant,  where  the  com- 
plaint alleges  negligence  in  failing  to 
provide  a  safe  place  and  safe  appli- 
ances. W.  A.  Gaines  &  Co.  v.  Johnson 
(1907)  133  Ky.  507,  105  S.  W.  381. 


4974 


MASTER  AND  SERVANT. 


[CHAP.   LXX. 


There  is  a  fatal  variance  between  an 
allegation  that  the  plaintiff  was  injured 
by  the  gross  negligence  of  his  fellow 
servant,  and  proof  that  the  fellow  serv- 
ant was  incompetent.  Schilling  v.  An- 
drews  Steel  Co.  (1911)  144  Ky.  ."544, 
139  S.  W.  809. 

Allegations  that  the  engineer  of  a 
switching  engine  was  negligent  and  that 
the  place  was  dangerous  are  not  sus- 
tained by  proof  that  the  yard  foreman 
was  negligent.  Howard,  v.  Chesapeahe 
&  0.  R.  Co.  (1906)  28  Ky.  L.  Rep.  891, 
90  S.  W.  950. 

Allegations  that  an  employee  was, 
through  the  negligence  of  the  employer, 
dragged  from  a  wharf  and  drowned, 
cannot  be  sustained  by  proof  that  the 
master  failed  to  rescue  him  from  his 
dangerous  position.  Merchants'  &  M. 
Transp.  Co.  v.  State  (1908)  108  Md. 
564,  70  Atl.  413. 

Proof  that  the  stones  of  which  one 
fell  upon  the  plaintiff  were  merely  tem- 
porarily put  in  a  pile  is  not  evidence 
of  any  defect  in  the  ways,  works,  or 
machinery  of  the  defendant.  Bordn  v. 
Ballard  (1907)  196  Mass.  524,  82  N. 
E.  702. 

A  recovery  cannot  be  had  by  proof 
of  the  master's  failure  to  instruct  an 
inexperienced  servant,  where  the  negli- 
gence alleged  was  failure  to  guard 
dangerous  machinery.  Fulmder  v.  Tren- 
ton Gaslight  &  P.  Co.  (1909)  216  Mo. 
582,  116  S.  W.  508. 

There  can  be  no  recovery  on  proof 
of  want  of  repair  in  a  machine,  where 
the  complaint  charged  negligence  in 
failure  to  instruct  a  servant  of  tender 
years,  set  at  dangerous  work.  Ghall 
V.  Detroit  Stove  Co.  (1905)  140  Mich. 
68,  103  N.  W.  513. 

There  is  a  fatal  variance  between 
allegations  that  a  guard  was  defective 
and  proof  that  no  guard  had  been  fur- 
nished. Scherer  v.  Otis  Elevator  Co. 
(1911)   167  Mich.  1,  132  N.  W.  465. 

Proof  that  machinery  was  negligently 
operated  will  not  sustain  a  complaint 
alleging  only  that  the  master  did  not 
furnish  suitable  machinery.  Cunning- 
ham V.  Journal  Co.  (1902)  95  Mo.  App. 
47,  68  S.  W.  592. 

Allegations  that  a  valve  was  out  of  or- 
der and  was  allowed  to  remain  so  with 
the  knowledge  of  the  defendant,  but 
without  any  knowledge  thereof  on  the 
part  of  the  pi  intiff,  are  not  supported 
by  proof  that  the  plaintiff  discovered  and 
reported  the   defect  to   the   defendant. 


and  continued  at  work  in  reliance  upon 
the  latter's  promise  to  repair  it.  Studen- 
roth  V.  Hammond  Packing  Co.    (1904) 
106  Mo.  App.  480,  81  S.  W.  487. 

If  the  complaint  admits  of  but  the 
one  construction,  that  the  negligence  of 
a  fellow  servant  must  have  concurred 
with  that  of  the  master  to  occasion  the' 
injury,  and  it  was  found  that  the  serv- 
ant was  not  negligent,  there  can  be  no- 
recovery.  Forsell  v.  Pittsburgh  &  M. 
Cooper  Co.  (1909)  38  Mont.  403,  10* 
Pac.  218. 

There  is  a  variance  where  the  com- 
plaint alleges  that  the  gas,  the  inhal- 
ing of  which  caused  the  injury,  was. 
generated  spontaneously  in  abandoned 
workings  of  the  mine  and  penetrated 
the  entries,  and  proof  that  it  was  gen- 
erated by  a  fire,  and  that  it  accumu- 
lated because  of  the  failure  of  the  mas- 
ter to  install  ventilating  fans.  Bracey 
v.  Northwestern  Improv.  Co.  (1910) 
41  Mont.  338,  137  Am.  St.  Rfip.  738, 
109  Pac.  706. 

The  plaintiff  must  fail  where  the- 
negligence  alleged  was  not  proved,  and' 
that  which  was  proved  was  not  al- 
leged. Burns  v.  Old  Sterling  Iron  & 
Min.  Co.  (1907)  188  N.  Y.  175,  80  N.. 
E.  927. 

Allegations  that  the  bursting  of  a. 
steam  pipe  was  due  to  defects  in  the 
pipe  are  not  sustained  by  proof  that 
it  was  due  to  water  hammer.  Koehler 
v.  New  York  Steam  Co.  (1902)  71  App. 
Div.  222,  75  N.  Y.  Supp.  597. 

Proof  of  the  negligence  of  a  foreman 
in  removing  an  iron  column  which  up- 
held the  roof  of  a  mine  does  not  sup- 
port allegations  charging  the  failure 
to  furnish  a  safe  place,  and  appliances- 
and  apparatus  in  connection  therewith, 
and  the  employment  of  an  incompetent 
foreman,  and  the  failure  to  promulgate 
rules.  Bertolami  v.  United  Engineer- 
ing &  Contracting  Co.  (1908)  125  App, 
Div.  584,  109  N.  Y.  Supp.  1006. 

Allegations  of  negligence  in  respect 
to  the  manner  of  operating  a  machine 
are  not  sustained  by  proof  that  parts  of 
the  machine  were  defective.  Schulte 
V.  Barber  Asphalt  Pav.  Co.  (1908)  127 
App.  Div.  305,  111  N.  Y.  Supp.  281. 

A  recovery  cannot  be  had  for  in- 
juries due  to  negligent  directions  issued 
by  the  master,  where  such  negligence 
was  not  pleaded,  and  evidence  of  such 
directions  was  admitted  merely  as  part 
of  the  res  gestos.     Limerick  v.  Holds- 
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worth  (1910)  136  App.  Div.  323,  120 
N.  Y.  Supp.  1011. 

There  is  a  variance  between  allega- 
tions of  a  complaint  that  a  saw  sudden- 
ly started  without  the  intervention  of 
the  plaintiff,  and  the  theory  that  he 
may  have  inadvertently  moved  the  belt 
shifter,  of  the  existence  of  which  he  did 
not  know.  Brodshy  v.  Kronenberg, 
(1911)  145  App.  Div.  594,  130  N.  Y. 
Supp.  251. 

Where  the  plaintiff  alleged  that  his 
injury  was  due  to  a  defective  belt 
shifter  which  permitted  the  machine  to 
start  automatically,  he  could  not  re- 
cover upon  proof  that  the  machinery 
was  defective.  McGinn  v.  United  States 
Finishing  Co.  (1905)  27  R.  I.  58,  60 
Atl.  677. 

Allegations  charging  failure  to  adopt 
rules  are  not  supported  by  proof  that 
the  rules  were  negligently  enforced. 
Southern  Kansas  R.  Go.  v.  McSwain 
(1909)  55  Tex.  Civ.  App.  317,  118 
S.  W.  874. 

Proof  that  a  train  was  too  heavily 
loaded  for  the  track,  which  was  wet 
at  the  time,  does  not  sustain  allegations 
that  the  track  was  negligently  con- 
structed and  that  the  cars  were  defect- 
ive. Cavaness  v.  Morgan  Lumier  Co. 
(1908)   50  Wash.  232,  96  Pac.  1084. 

Evidence  that  a  machine  was  defect- 
ive does  not  support  allegations  charg- 
ing a  failure  to  give  proper  warning. 
Keena  v.  American  Box  Toe  Co.  (1910) 
144  Wis.  231,  128  N.  W.  858. 

There  is  a  fatal  variance  between 
allegations  that  a  flagman  was  injured 
while  flagging  a  train,  and  proof  that 
he  had  stuck  his  flag  in  the  ground  on 
the  track,  and  had  taken  a  position  a 
considerable  distance  from  the  flag. 
Alabama  O.  8.  R.  Go.  v.  McWhorter 
(1908)    156  Ala.  269,  47  So.  84. 

(b)  Gases  in  which  there  was  held  to 
he  no  vaHanoe. — ^An  instruction  for  a 
finding  for  defendant  on  the  ground  of 
variance  between  the  declaration  and 
proof  is  properly  refused,  where  the 
plaintiff's  testimony  clearly  tends  to 
support  the  declaration.  Oundlach  v. 
Schott  (1900)  95  111.  App.  110,  judg- 
ment affirmed  in  (1901)  192  111.  509, 
85  Am.  St.  Rep.  348,  61  N.  E.  332. 

Under  general  allegations  of  negli- 
gence of  defendant,  the  plaintiff  may 
show  that  the  negligence  consisted  in 
the  acts  or  omissions  of  defendant  or 
Its  superior  or  managing  officer,  and 
not  alone  by  the  negligent   act   of  a 


fellow  servant.  Olson  v.  St.  Paul,  M. 
&  M.  R.  Go.  (1886)  34  Minn.  477,  2ft 
N.  W.  605. 

A  declaration  alleging  that  the  defend- 
ant carelessly  and  negligently  permitted 
a  railroad  track  and  a  car  to  become  and 
remain  defective  is  sustained  by  evi- 
dence that  they  became  and  remained 
defective  through  his  personal  negli- 
gence in  not  discovering  and  remedying 
the  defects,  if  he  took  upon  himself 
that  branch  of  the  business.  Fifield  v. 
Northern  R.  Co.   (1860)    42  N.  H.  225. 

Where  a  workman  in  the  employ  of  a. 
telegraph  company  is  injured  through 
a  defective  telegraph  pole,  the  allegation, 
of  negligence  is  sustained  by  proving- 
the  danger  from  the  defect  in  the  pole, 
and  that  it  was  known  to  the  defend- 
ants. Byron  v.  New  York  State  Print- 
ing Teleg.  Go.    (1857)    26  Barb.  39. 

There  is  no  such  variance  as  to  work, 
a  surprise  to  the  defendant,  where  the 
evidence  in  an  action  against  a  railway 
company  showed  that  it  was  necessary 
for  plaintifl:,  as  brakeman,  to  climb  up 
the  ladder  on  the  side  of  the  cars,  while 
in  motion,  and  the  petition  alleged  that 
it  was  necessary  for  him  to  ride  back 
and  forth  on  the  ladder  on  the  side  of 
the  cars.  Potter  v.  Detroit,  G.  H.  &  M. 
R.  Co.  (1899)  122  Mich.  179,  81  N.  W. 
80,  reversed  on  rehearing  in  (1900)  122- 
Mich.  205,  82  N.  W.  245,  but  not  as. 
regards  this  point. 

In  an  action  for  injuries  received  by- 
plaintiff  while  in  defendant's  employ  in 
digging  a  shaft,  where  the  complaint 
avers  that,  as  a  consequence  of  the  care- 
less manner  in  which  the  shaft  was  con- 
structed, and  the  neglect  of  defendant 
in  not  planking  or  properly  securing 
the  sides  thereof,  without  any  fault  on 
plaintiff's  part,  the  sides  of  the  shaft, 
fell  in  upon  him,  and  that  defendant, 
"well  knowing  in  the  premises  the  dan- 
ger of  said  shaft  to  those  employed 
therein,"  negligently,  etc.,  directed 
plaintiff  to  proceed  to  the  bottom  there- 
of and  dig  there,  without  advising  him 
of  the  danger,  etc.,  and  the  negligence- 
shown  by  the  proof  (if  any)  is  that  de- 
fendant, being  aware  of  the  existence 
of  a  fissure  in  the  side  of  the  shaft  (at 
a  point  where  it  caved  in),  neglected 
to  inform  plaintiff  of  it,  the  cause  of 
action  proved  is  substantially  alleged  in 
the  complaint,  or,  at  the  least,  the  va- 
riance is  not  such  as  to  mislead  the 
defendant,    and    may    be    disregarded. 
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Strahlendorf   v.    Rosenthal    (1872)    30  the  allegation  that  the  engine  was  de- 

Wis.  674.  fective  or  carelessly  managed.     Allend 

A  complaint  alleging  that  the  derail-  v.  Spokane  Falls  &   N.  B.   Co.    (1899) 

ment  of  an  engine  was  occasioned  by  a  21  Wash.  324,  58  Pac.  244. 

spreading  of  the  rails,  and  also  that  the  In  Rush  v.  Spokane  Falls  &  N.  R.  Co. 

derailment  was  caused  by  the  company  (1900)    23   Wash.  501,   63   Pac.   500,   a 

allowing  the  roadbed  to  become  defect-  case  arising  out  of  the  same  accident, 

ive,  in  that  the  crown  was  not  of  sufB-  a  substantially  similar  ruling  was  made. 

cient    width    to    support    engines    and  The   variance   between   an   allegation 

trains,  and  that  the  ties  were  worn  out  that  the  plaintiff  was  passing  from  one 

and  worthless,  and  that  the  rails  were  car    to    another,    and    took    hold    of    a 

carelessly    and    only    partially    spiked,  brakestaff    to    support    him,    when    it 

and  that  in  consequence  of  said  careless-  broke,   and  proof  that   he   was   setting 

neas  the  wreck  occurred, — does  not  re-  the  brake  at  the  time  it  broke,  is  im- 

strict  the  plaintiff  to  proof  of  an  injury  material.    International  &  Gt.  N.  R.  Co. 

caused  by  the  spreading   of  the   rails,  v.  Collins   (1903)   33  Tex.  Civ.  App.  58, 

Texas  &  P.  R.  Co.  v.  McGlcme  (1900)  75  S.  W.  814. 

24  Tex.  Civ.  App.  321,  62  S.  W.  565.  Evidence   that   the   ties   were    rotten 

A    declaration    that    the    defendant  sustains  allegations  that  the  rails  were 

knew  of  the  unsafe   conditions   is   sup-  "insecurely  fastened  to  the  cross  ties." 

ported  suflBciently  by  evidence  that  he  Northern    Alabama    R.     Co.    v.     Shea 

ought   to   have   known   of    such    condi-  (1904)    142  Ala.  119,  37  So.  796. 

tions.     Mellors  v.  Shaw   (1861)    1  Best  The  failure  of  the  servant  to  prove 

&  S.  437,  30  L.  J.  Q.  B.  N.  S.  333,  7  that  he  did  not  know  the  full  name  of  a 

Jur.   N.   S.   845,   9  Week.   Rep.   748,   9  negligent  servant  is  immaterial.     Cray 

Mor.  Min.  Rep.  678,  per  Blackburn,  J.  Eagle    Coal    Co.   v.   Lewis    (1909)    161 

There  is  no  material  variance  where  Ala.  415,  49  So.  859. 

the  complaint,  in  an  action  for  personal  Proof    that    a    miner    approached    a 

injuries  received  on  an  elevator,  alleged  shaft  and  leaned  against  the  guard  rail 

that  the  operator  suddenly  and  violent-  is  not  at  variance  with  allegations  that 

ly    started    the    elevator   upward    with  it  was  necessary  for  him  to  approach 

great  force  and  rapidity,  by  reason  of  the   shaft   on   the   level   which   he   was 

which  plaintiff  was  unable  to  enter  the  on    in    order    to    reach    the    elevator, 

same,    and   then    carelessly    and    negli-  Vindicator    Consol.    Gold    Min.    Co.    v. 

gently    stopped    and    suddenly    lowered  Firstbrook   (1906)  36  Colo.  498,  86  Pae. 

it    a    short    distance,    while   the    proof  313,  10  Ann.  Cas.  1108. 

was   that,   after  being  stopped,   it  was  Allegations    that    the    master    failed 

again  moved  upward,  not  lowered,  with  to   furnish  a  proper   safety   device   are 

great  rapidity.    Nutzmann  v.  Germania  supported  by  proof  that  although  a  de- 

L.   Ins.    Co.    (1901)    82   Minn.   116,   84  vice    was    furnished,    it    was    useless. 

N.  W.  730.  National  Fuel  Co.  v.  Green    (1911)    50 

Where  the  complaint  in  an  action  for  Colo.  307,  115  Pac.  709. 

injury  from  an  explosion  of  powder  on  A    variance    between    the    allegation 

the  caboose  of  a  construction  train  al-  and  the  proof  as  to  the  ownership  of  a 

leges  that  the  engine  was  so  defective  ladder  furnished  to  the  plaintiff  is  im- 

and  so  carelessly  managed  that  it  emit-  material.     Ehlen  v.   O'Donnell    (1903) 

ted  a  large  volume  of  dangerous  sparks,  205  111.  38,  68  N.  E.  766. 

and   that    [if   defendant   had   exercised  Proof  that  a   car  had  no  grab   iron 

ordinary   care    in   and   about   the    con-  is    admissible    under    allegations    that 

struction  and  use  of  said  engine,  said  "the   appliances   and   devices   necessary 

sparks  would  not  have  been  emitted,  and  and  used  for  and  in  aid  of  coupling" 

the  explosion  would  not  have  occurred],  were  in  a  defective  condition.     Belt  R. 

and  it  is   also  alleged  that   there  was  Co.  v.  Confrey   (1904)   209  111.  344,  70 

negligence  in  placing  the  powder  in  the  N.  E.  773. 

caboose,   and   failing  to   warn   plaintiff  There  is  no  fatal  variance  where  the 

thereof,  and  faihng  to  take  proper  pre-  complaint  alleged  that  the  plaintiff  was 

caution   to   keep   it   without   the   reach  uncoupling  cars  when  he  was   injured, 

of  sparks  from  the  engine  the  bracketed  and   proof  that  he  had  uncoupled  the 

words    represent    merely    the    pleader's  cars  and  was  adjusting  the  knuckle  so 

conclusion    from    the    facts    previously  that  the  cars  would  not  couple  if  they 

stated,  and  do  not  limit  the  proofs  to  came  together  again.    Illinois  0.  R.  Co. 
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V.  Heath  (1907)  228  111.  312,  81  N.  E. 
1022,  affirming  (1906)  129  111.  App. 
143. 

There  is  no  variance  where  the  decla- 
ration charged  that  the  car  upon  which 
•the  plaintiff  was  riding  caught  on  the 
timbers  of  the  roof  of  the  mine  by 
reason  of  the  roof  being  swayed  down, 
:and  the  proof  was  that  the  coal  on  the 
■car  caught  the  timbers  on  the  top  of 
the  entry,  and  that  the  timbers,  or  at 
least  one  of  them,  swayed  down.  Jones 
-&  A.  Co.  V.  George  (1907)  227  111.  64, 
«1  N.  E.  4,  10  Ann.  Cas.  285. 

An  allegation  that  plaintiff's  injury 
was  caused  by  the  negligence  of  a  cer- 
"tain  person  employed  by  the  defendant 
■city  as  a  bridge  tender  is  supported 
by  proof  that  the  injury  was  caused 
■by  the  negligence  of  persons  employed 
by  the  bridge  tender,  with  the  knowl- 
edge and  consent  of  the  city,  to  perform 
his  work.  Gathman  v.  Chicago  (1908) 
236  111.  9,  19  L.K.A.(N.S.)  1178,  86 
N.  E.  152,  15  Ann.  Cas.  830. 

There  Is  no  variance  between  "plac- 
ing a  spout  in  said  machine  under  said 
■blade"  as  charged  in  the  declaration 
in  an  action  for  injuries  received  from 
a  planing  machine,  and  straightening 
a,  spout  which  had  not  gone  in  proper- 
ly under  the  blade,  as  shown  by  the 
proof.  National  Enameling  d>  Stamp- 
ing Go.  V.  Togel  (1904)  115  111.  App. 
■607. 

A  variance  in  respect  to  what  the 
plaintiff  was  doing  at  the  time  of  the 
accident  is  not  fatal,  as  his  acts  at  that 
"time  were  not  part  of  the  toil.  Union 
Wire  Mattress  Co.  v.  Wiegref  (1907) 
133  111.  App.  506. 

Proof  either  of  actual  knowledge  or 
of  implied  or  constructive  notice  is 
admissible  under  a  general  allegation 
of  knowledge  or  notice.  Johnson  v. 
■GehhoMer  (1902)  159  Ind.  271,  64  N. 
E.  855. 

Because  the  complaint  does  not  explic- 
itly allege  the  exact  position  occupied 
Taj  the  servant  at  the  time  he  was  in- 
jured, a  fatal  variance  or  failure  of 
proof  does  not  necessarily  follow. 
■Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Poland  (1909)  —  Ind.  App.  — ,  88 
-N.  E.  787. 

An  allegation  that  the  construction 
■or  arrangement  of  an  appliance  was  de- 
fective is  sustained  by  proof  that  it 
Iiad  become  defective  from  long  use. 
Henderson  Brewing  Co.  v.  Folden 
M.  &  8.  Vol.  IV.— 312. 


(1903)    25  Ky.  L.  Rep.  969,  76  S.  W. 
520. 

The  charge  that  a  railroad  company 
was  negligent  in  failing  to  keep  its 
tracks  in  safe  condition  and  to  give 
necessary  warnings  may  be  sustained  by 
proof  of  the  negligence  of  other  serv- 
ants of  the  company  than  those  joined 
as  defendants.  Illinois  C.  R.  Co.  v. 
Leisure  (1901)  28  Ky.  L.  Rep.  768, 
90  S.  W.  269. 

A  servant  having  introduced  evidence 
from  which  one  ground  of  negligence 
could  be  found  need  go  no  further. 
Gooney  v.  Commonwealth  Ave.  Street 
R.  Go.  (1907)  196  Mass.  11,  81  N.  E. 
905. 

Any  mental  deficiency  of  a  servant 
may  be  shown,  although  not  alleged. 
Doolan  v.  Pooasset  Mfg.  Go.  (1908) 
200  Mass,  200,  85  N.  E.  1055. 

Under  allegations  that  a  car  "did 
roll  out"  onto  the  main  line  and  strike 
the  car  upon  which  plaintiff  was  at 
work,  it  is  competent  to  show  that  the 
car  was  moved  by  workmen.  Smith  v. 
Fordyce  (1905)  190  Mo.  1,  88  S.  W. 
679. 

Where  the  petition  alleges  that  the 
plaintiff  was  injured  by  the  negligence 
of  the  engineer  and  the  fireman,  the 
plaintiff  is  not  required  to  make  proof 
that  the  servants  named  committed  the 
acts  of  negligence  jointly.  Richardson 
V.  St.  Louis  &  H.  R.  Go.  (1909)  223, 
Mo.  325,  123  S.  W.  22.     • 

A  complaint  that  the  plaintiff  was 
injured  by  a  rail  falling  upon  his  foot 
is  sustained  by  proof  that  the  rail 
fell  on  the  ground  and  that  he  was 
injured  by  the  rebound.  Eberly  v.  Chi- 
cago, B.  £  Q.  R.  Go.  (1902)  96  Mo. 
App.  361,  70  S.  W.  381. 

There  is  no  variance  where  the  com- 
plaint chaarged  that  a  tube  containing 
explosive  and  dangerous  materials  was 
placed  in  a  heating  furnace,  where  the 
evidence  showed  that  the  explosion  was 
not  due  to  the  ingredients  themselves, 
but  to  the  fact  that  they  were  sub- 
mitted to  fire  at  a  red  heat,  without 
vents  or  openings  for  the  escape  of  the 
gases  generated.  Cameron  v.  B.  Roth 
Tool  Go.  (1904)  108  Mo.  App.  265,  83 
S.  W.  279. 

Although  there  is  some  variance,  a 
recovery  will  be  allowed  if  the  defendant 
is  fairly  advised  by  the  complaint  of 
the  issues  to  be  met.  Dutro  v.  Metro- 
politan Street  R.  Co.  (1905)  111  Mo. 
App.  258,  86  S.  W.  915. 
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An  allegation  that  the  plaintiff  was  the  loading  of  the  wheels  of  a  truck 
ordered  to  perform  a  certain  act  is  and  proof  that  it  was  due  to  the  loading- 
supported  by  proof  that  the  order  was  of  a  truck.  Boundtree  v.  Charleston 
given  to  him  and  another  servant,  with-  £  W.  C.  R.  Go.  (1905)  72  S.  C.  474, 
out   designating   which   was   to    do    it.    52  S.  E.  231. 

Cessna  v.  Metropolitan  Street  R.  Co.  Allegations  of  negligence  in  respect 
(1906)  118  Mo.  App.  659,  95  S.  W.  to  the  defective  construction  and  con- 
277.  dition  of  a  turntable  are  sustained  by 

There  is  no  variance  between  alle-  proof  that  the  table  was  used  for  turn- 
gations  that  the  engines  on  a  train  be-  ing  engines  larger  than  the  table  could 
came  uncoupled,  and  proof  which  indi-  accommodate.  Currie  v.  Missouri,  K. 
cated  that  the  separation  occurred  be-  £  T.  R.  Co.  (1908)  101  Tex.  478,  108; 
hind  the  engines,  and  between  two  cars.    S.  W.  1167. 

Oibler  v.  Quincy,  0.  &  K.  C.  R.  Go.  Evidence  that  an  engineer  jumped 
(1908)  129  Mo.  App.  93,  107  S.  W.  or  fell  from  an  engine  to  escape  injury 
1021.  after  a  plug  blew  out  is  admissible,  al- 

Proof  that  the  plaintiff  was  not  a  though  he  alleged  he  was  blown  froim 
"pressman,"  as  alleged,  but  was  the  the  engine,  where  the  nature  of  the  de- 
"first  assistant  tension  man,"  is  not  feet  was  fully  explained.  Missouri,  E.. 
material  where  the  work  which  he  was  d  T.  R.  Co.  v.  Crum  (1904)  35  Tex. 
doing  at  the  time  of  the  injury  was  Civ.  App.  609,  81  S.  W.  72. 
within  the  scope  of  his  duty,  and  was  There  is  no  variance  between  alle- 
properly  alleged.  Ohorn  v.  Nelson  gations  that  the  plaintiff  was  injured: 
(1910)  141  Mo.  App.  428,  126  S.  W.  by  coming  in  contact  with  a  heavily 
178.  charged  wire,  and  proof  that  electricity 

A  variance  going  merely  to  the  de-  could  jump  3  or  4  inches  from  the- 
tails  of  the  occurrence  by  which  the  in-  wire,  and  that  plaintiff  received  his- 
jury  was  caused  is  not  sufficient  to  en-  first  shock  before  he  had  actually  com& 
title  the  defendant  to  a  nonsuit,  where  in  contact  with  the  wire.  Bpeight  v, 
there  was  sufficient  proof  of  the  negli-  Rocky  Mountain  Bell  Teleph.  Co. 
gence  charged  in  respect  to  the  fail-  (1910)  36  Utah,  483,  107  Pac.  742. 
ure  of  the  master  to  furnish  the  serv-  That  the  plaintiff,  a  switchman,  was 
ant  a  safe  place  to  work.  Nord  v.  sitting  on  a  brake  at  the  time  he  was- 
Boston  <&  M.  Consol.  Copper  d  8.  Min.  struck  by  a  pipe  erected  over  the  track, 
Co.   (1904)  30  Mont.  48,  75  Pac.  681.        instead  of  releasing  the  brake,  as  plead- 

A  declaration  that  the  knives  of  a  ed,  is  an  immaterial  variance.  GonsoU- 
die-cutting  machine  were  defective  did  dated  Kansas  City  Smelting  &  Ref.  Go^ 
not  confine  the  plaintiff's  proof  or  limit  v.  Binkley  (1907)  45  Tex.  Civ.  App. 
his  cause  of  action  to  a  defect  in  the    loo,  99  S.  W.  181. 

blades,  but  included  a  defect  in  the  There  is  no  material  variance  be- 
safety  catch,  by  reason  of  which  defect  tween  allegations  in  a  complaint  in  an 
the  mechanism  failed  to  hold  the  knives  action  for  personal  injuries  to  a  train- 
in  place  and  until  released  by  the  oper-  man  who  was  struck  while  on  a  train 
ator.  Fox  v.  Kmnear  Pressed  Radiator  by  a  spout,  that  he  was  walking  on  the 
Go.  (1907)  75  N.  J.  L.  716,  67  Atl.  train  at  the  time  of  his  injuries,  and 
lOll-  proof  that  he  was  signaling  the  -train. 

Evidence  of  noninspection  is  admis-  McDuffee  v.  Boston  d  M.  R.  Co.  (1908) 
sible  under  allegations  that  the  master  81  Vt.  52,  30  Am.  St.  Rep.  1019,  69- 
knew,  or  ought  to  have  known,  of  the   Atl.   124. 

defects  in  the  machne.  Petraroa  v.  Proof  that  the  plaintiff  was  at  work 
Qmdmck  Mfg.  Co.  (1905)  27  R.  I.  at  a  place  other  than  that  alleged  is. 
265,  61  Atl.  648.  not  a  variance,  where  the  only  purpose- 

An  engineer  may  recover,  under  al-  of  alleging  the  place  was  to  show  that 
legations  of  negligence  on  the  part  of  he  was  acting  within  the  scope  of  his. 
the  railroad  company  and  of  its  con-  employment.  FovMe  v.  McDonald,  G. 
ductor,  on  proof  of  negligence  on  the  d  Co.  (1909)  82  Vt.  230,  72  Atl.  989. 
part  of  servants  other  than  the  conduc-  An  allegation  that  a  deck  haiid  on 
tor.  Richey  v.  Southern  R.  Co.  (1904)  a  steamboat  was  called  to  do  certain, 
69  S.  C.  387,  48  S.  E.  285.  work   by   the   mate  is   not  a   fatal  va- 

There  is  not  a  fatal  variance  between  riance  with  proof  that  he  was  called 
allegations  that  the  injury  was  due  to   by  a  whistle  sounded  by  the   captaia. 
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1632.  [860]  Redundancy.— In  a  suit  for  injury  from  the  master's 
negligence,  only  the  negligence  causing  the  mischief  should  be  de- 
clared on,  as  there  is  always  danger  that  redundant  charges,  if  al- 
lowed to  be  proved,  will  lead  to  findings  not  based  on  the  real  charge.^ 

1633.  [861]  Duplicity.— A  count  is  bad  for  duplicity  where  it  al- 
leges several  distinct  and  independent  breaches  of  duty.  These  alle- 
gations should  each  be  made  the  subject  of  a  separate  count,  if  the 
plaintiff  desires  to  rely  thereon.^ 

1634.  [862]  Repugnancy.— To  render  a  pleading  bad  on  the  ground 
of  repugnancy,  the  repugnancy  must  be  such  that  proof  of  one  state 
of  facts  pleaded  as  a  basis  of  recovery  will  necessarily  disprove  an- 
other state  of  facts  which  is  also  pleaded  as  such  basis.^ 

1635.  [863]  Definiteness.— The  standard  of  certainty  and  definite- 
ness  to  which  a  servant  is  obliged  to  conform  in  stating  the  facts  on 
which  he  relies  as  constituting  a  cause  of  action  has  been  thus  stated 
in  a  recent  decision  by  one  of  the  Federal  courts  of  appeal :  "A  de- 
fendant is  entitled  to  be  apprised  with  reasonable  particularity  of 
the  case  against  which  he  is  called  on  to  make  defense,  not  only  to 
prevent  surprise  at  the  trial,  but  to  obviate  the  labor  and  expense  of 
preparing  himself  against  claims  on  which  the  plaintiff  may  have  no 
thought  of  relying.  At  the  same  time,  the  right  of  a  defendant  to  be 
informed  of  the  issue  he  is  called  on  to  meet  is  not  to  be  so  extended 
as  to  require  from  the  plaintiff  such  particularity  of  averment  as, 
while  not  necessary  to  enable  the  defendant  properly  to  prepare  his  de- 

Nelson  v.   8.   Willey   8.  8.  <&  Nov.   Co.  on     one     of     the     defendant's     trains. 

(1901)    26  Wash.  548,  67  Pae.  237.  Rinard  v.   Omaha,  K.   C.   &  E.  R.   Co. 

iThorsm  v.  Batcoch  (1888)  68  Mieh.  (1901)    164  Mo.  270,  64  S.  W.  124. 

523,  36  N.  W.  723.  A    declaration    is    not    bad    on    the 

^Laporte  v.    Cook    (1897)    20   E.   I.  ground  of  repugnancy  because  the  first 

261,  38  Atl.  700,  where  a  demurrer  was  and  third  counts  contained  a  statement 

sustained  to   a   count  in   a  declaration  that  the  defendant,  after  its  attention 

which  alleged  a  neglect  to  furnish  prop-  was  called  to  the  danger,  promised  to 

er  safeguards  for  plaintiff's  protection,  remedy  it,  while  the  second  count  stated 

neglect   to    give   him    suitable    instruc-  that    the    defendant    had    assured    the 

tions,    and    neglect    to    provide    proper  plaintiff  that  there  was  no  danger,  and 

persons   to   take    charge    of   the   work,  directed    him    to    continue    the    work. 

The  court  referred  to  Gould,  PI.  §  99.  Seal  v.   Virginia  Portland   Cement   Go. 

lA  court  will  not  require  the  plain-  (1908)   108  Va.  806,  62  S.  B.  795. 

tiff   to  make   an   election   between   the  A   servant   in    an   action   to   recover 

counts  of  his  declaration,  where  he  is  damages   for    personal    injuries   is   not 

suing  for  injuries  caused  by  the  negli-  confined  to  a  single  act,  but  may  set 

gent  operation  of  a  train,  and  in  the  up    in    different   paragraphs    as    many 

first  count  it  is  alleged  that  he  was  in  different  acts  of  negligence  as  the  facts 

the    defendant's    employ    as    assistant  will  justify,  provided  they  all  relate  to 

road  master;  in  the  second,  that  he  was  and   concur   in  bringing  about   the  in- 

in  the  employ  of  a  company  which  was  juries  complained  of.     Crane  v.  Congle- 

reconstructing  defendant's  tracks;   and  ton  (1909)  —  Ky.  — ,  116  S.  W.  341. 
in  the  third,  that  he  was  a  passenger 
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fense,  may  unduly  burden  the  plaintiff,  and  needlessly  subject  him 
to  the  peril  of  a  fatal  variance  at  the  trial."  ^  The  manner  in  which 
this  general  principle  has  been  applied  in  relation  to  various  show- 
ings of  a  fact  is  indicated  by  the  cases  cited  below.^ 


iOoughlin  v.  Blumenthal  (1899)  96 
Fed.  920. 

The  rules  of  pleading  require  rea- 
sonable certainty  in  the  statement  of 
essential  facts,  to  the  end  that  the  ad- 
verse party  may  be  informed  of  what 
he  is  called  upon  to  meet  at  the  trial, 
and  to  this  end  the  allegations  should 
be  as  precise  and  definite  as  the  nature 
of  the  case  will  reasonably  permit.  Lee 
V.  Reliance  Mills  Co.  (1899)  21  R.  I. 
322,  43  Atl.  536;  Martello  v.  Fusco 
(1900)   21  R.  I.  572,  45  Atl.  577. 

"It  is  sufficient  if  a,  pleading  fairly 
advises  the  opposite  party  of  the  facts 
constituting  the  cause  of  action."  Carey 
V.  Chicago  &  N.  W.  B.  Co.  (1887)  67 
Wis.  608,  31  N.  W.  163. 

"It  is  enough  if  there  be  certainty  in 
pleading  to  a  common  intent,  and  we 
should  presume  all  that  we  reasonably 
can  in  order  to  sustain  a  declaration 
which  substantially  shows  a  breach  of 
duty  in  the  defendant,  although  its 
terms  may  be  somewhat  ambiguous." 
Watling  v.  Oastler  (1871)  L.  R.  6 
Exch.  73,  per  Kelly,  C.  B.  (see  further 
as  to   this   case,   §   1629,  note  9,   ante. 

2  (a)  Complaint  held  good. — A  com- 
plaint which  alleges  in  substance  that 
the  accident  was  caused  by  the  negli- 
gence of  the  master  is  sufficient  on  de- 
murrer. If  the  master's  case  is  that 
the  act  was  not  caused  by  his  negli- 
gence, it  will  be  for  him  to  plead  and 
prove  the  specific  facts  upon  which 
he  relies  as  evidence  that  he  employed 
proper  persons  to  keep  the  defective 
instrumentality  in  good  repair.  M'Kin- 
ney  v.  Irish  N.  W.  B.  Co.  (1868)  Ir. 
Rep.  2  C.  L.  (Exch.  Ch.)  600.  There 
it  was  alleged  that  it  was  the  duty  of 
the  defendant  railway  company  to  keep 
the  railway  and  engines  and  carriages 
thereon  in  proper  repair  for  the  safe 
conveyance  of  the  plaintiff's  intestate, 
and  that  the  defendant,  not  regarding 
its  duty  in  that  behalf,  did  not  keep 
the  railway,  etc.,  in  proper  repair, 
whereby,  and  by  reason  of  the  negli- 
gence of  the  defendant,  the  injuries 
complained  of  occurred.  The  court 
(dissenting,  Fitzgerald,  B.)  was  of 
opinion    that    this    declaration    might 


fairly  be  construed  to  mean  negligence 
in  permitting  the  line  and  carriages  to 
be  out  of  repair;  that  it  was  open  to 
the  defendant  to  avail  itself,  by  plea,  of 
any  proper  defense  in  which  proper  is- 
sues should  be  settled;  and  that,  if 
from  the  generality  of  the  pleading  the 
defendant  was  in  any  way  embarrassed 
in  this  defense,  the  proper  course  was 
to  apply  to  the  court  by  motion. 

Where  the  gravamen  of  the  complaint 
is  the  failure  to  provide  and  enforce 
proper  rules,  it  is  not  necessary  to  speci- 
fy any  particular  rule  which,  in  the 
plaintiff's  view,  should  have  been  made. 
CoughUn  v.  Blumenthal  (1899)  96  Fed. 
920. 

Where  plaintiff  in  an  action  for  in- 
juries sustained  while  in  defendant's 
employ  by  the  slipping  of  a  log  from 
a,  dolly  on  which  it  was  being  carried 
alleges  negligence  of  defendant  in  fail- 
ing to  furnish  sufficient  men  to  do  the 
work  with  safety,  it  is  not  necessary  to 
separately  allege  failure  to  block  or 
fasten  the  log  on  the  dolly,  since  that 
fact  was  only  a  circumstance  render- 
ing it  necessary  to  furnish  additional 
men.  Supple  v.  Agnew  (1901)  191  111. 
439,  61  N.  E.  392,  reversing  (1898)  80 
111.  App.  437. 

A  declaration  which  alleged  an  under- 
taking on  the  part  of  the  employer  to 
furnish  suitable  powder  for  blasting 
purposes,  and  a  breach  of  it  by  fur- 
nishing mixed  powder,  by  which  the 
risk  was  increased,  unknown  to  the  em- 
ployee, whereby  an  explosion  took  place 
and  said  employee  was  injured,  was 
held  to  be  good  on  general  demurrer. 
The  court  remarked  that,  if  it  was  de- 
sired to  rely  on  the  failure  to  specify 
any  particular  elements  in  the  mixture 
which  rendered  it  unsafe,  that  was 
matter  for  special  demurrer,  if  for  de- 
murrer of  any  kind.  Eagle  &  P.  Mfg. 
Co.  V.  Welch   (1878)    61  Ga.  444. 

An  allegation  in  a  declaration  seek- 
ing to  recover  for  causing  the  death  of 
plaintiff's  intestate  while  in  the  course 
of  his  employment,  which  alleges  that 
the  plaintiff's  intestate  was  caught  by 
the  belt  or  shafting  so  that  his  left  arm 
was   drawn  into  said  shafting  or  belt 
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while  the  same  were  running,  is  suffi- 
ciently precise  and  definite  as  to  the 
manner  in  which  the  plaintiff's  intes- 
tate came  in  contact  with  the  belt.  Lee 
V.  Reliance  Mills  Co.  (1899)  21  R.  I. 
322,  43  Atl.  536. 

Where  the  complaint  in  an  action  for 
injuries  caused  by  the  breaking  of  a 
defective  rope  which  held  back  a  saw 
alleges  that  the  servant's  duty  required 
him  to  be  "almost  directly  in  front  of 
the  saw,"  a  motion  to  require  a  more 
specific  allegation  as  to  where  the  serv- 
ant was  required  to  stand  when  oper- 
ating the  saw  is  properly  denied.  Bel- 
tovmlle  Mfg.  Co.  v.  Fields  (1894)  138 
Ind.    58,   36   N.   E.   529. 

Where  injuries  were  alleged  to  have 
been  received  by  a  brakeman  who,  while 
climbing  the  side-ladder  of  a  moving 
ear,  came  into  collision  with  a  station- 
ary car  on  the  adjoining  track,  a  de- 
murrer based  on  the  ground  that  it  did 
not  allege  that  he  was  at  the  top  of  the 
car  when  he  was  struck  was  overruled 
for  the  reason  that  the  inclined  position 
of  the  cars  was  sufliciently  indicated  by 
the  words  of  the  complaint.  Chicago  & 
E.  I.  B.  Co.  V.  Richards  (1901)  28  Ind. 
App.  46,  61  N.  E.  18. 

A  declaration  alleging  that  by  reason 
of  defendant's  negligence  in  permitting 
the  walls,  roof,  and  supports  of  its  mine 
to  remain  defective,  and  in  knowingly 
placing  an  incompetent  and  unskilful 
foreman  in  charge  thereof,  and  in  conse- 
quence of  his  lack  of  ordinary  compe- 
tency and  skill  in  conducting  the  work, 
after  he  knew,  or  should  have  known, 
that  it  had  become  dangerous,  plain- 
tiff's decedent,  a  laborer,  known  by  de- 
fendants to  be  of  insufficient  mental 
capacity  to  appreciate  obvious  danger, 
was  killed  by  a  large  quantity  of  water, 
mud,  etc.,  being  suddenly  let  into  the 
portion  of  the  mine  in  which  he  was  at 
work,  states  the  connection  between  the 
negligence  alleged  and  the  injury  with 
sufficient  clearness  to  enable  the  defend- 
ant to  understand  the  case.  Dingee  v. 
Vnrue  (1900)  98  Va.  251,  35  S.  E.  794. 

Where  the  petition  in  an  action  for 
injuries  resulting  to  an  employee  from 
the  negligence  of  a  general  superintend- 
ent of  the  employer  alleges  that  they 
were  received  while  the  plaintiff  was 
working  in  the  hold  of  a  ship,  and  the 
time,  place,  and  manner  of  the  occur- 
rence relied  upon  as  the  cause  of  action 
are,  by  means  of  other  allegations,  suffi- 
ciently  stated,    it   is   not    essential    to 


specify  the  name  of  the  ship  nor  the 
names  of  the  plaintiff's  colaborers. 
Woodson  v.  Wm.  Johnston  &  Co.  (1899) 
109  Ga.  454,  34  S.  E.  587. 

A  court  charging  the  employer  with 
liability  by  reason  of  the  known  incom- 
petency of  a  servant  is  not  demurrable 
on  the  ground  that  it  does  not  set  out 
the  particulars  of  the  incompetency. 
Johnston  v.  Canadian  P.  R.  Co.  (1892) 
50  Fed.  886. 

In  an  action  for  injuries  caused  by 
the  defective  condition  of  an  engine,  a 
complaint  is  sufficiently  specific  which 
alleges  that  the  throttle  leaked,  and 
that  there  were  other  defects  known  to 
the  defendant  and  unknown  to  the 
plaintiff.  Waiash  &  W.  R.  Co.  v.  Mor- 
gan (1892)  132  Ind.  430,  31  N.  E.  661, 
32  N.  E.  85. 

A  complaint  in  an  action  by  a  brake- 
man  for  injury  sustained  by  reason  of 
the  breaking  of  a  ladder  on  a  freight 
car,  alleging  in  substance  that  such 
ladder  "was  so  negligently  and  improp- 
ly  constructed,  and  had  become  so  worn 
and  loose  and  out  of  repair  that  when 
the  plaintiff,  in  using  the  same,  took 
hold  of  one  of  the  steps,  the  same  imme- 
diately gave  way  and  was  wholly  de- 
tached from  the  car,"  shows  •with  suffi- 
cient definiteness  and  certainty  in  what 
respect  the  ladder  was  negligently  and 
improperly  constructed.  Carey  v.  Chi- 
cago &  N.  W.  R.  Co.  (1887)  67  Wis. 
608,  31  N.  W.  163. 

An  averment  of  the  master's  knowl- 
edge of  the  defect  is  sufficient.  The  evi- 
dentiary facts  showing  how  the  defend- 
ant knew  need  not  be  alleged.  Consoli- 
dated Coal  Co.  V.  Scheiher  (1896)  65 
111.  App.  304. 

A  plaintiff  is  not  required  to  state  in 
his  complaint  the  names  of  the  officers 
of  the  defendant  through  whom  he  ex- 
pects to  bring  notice  to  the  defendant 
of  the  negligent  habits  of  the  engineer 
in  charge  of  a  train  upon  which  the 
plaintiff  was  injured.  Lake  Shore  & 
M.  8.  R.  Co.  V.  StupaTc  (1890)  123 
Ind.  210,  23  N.  E.  246. 

The  exact  time  that  a  railway  com- 
pany has  known  of  the  defective  condi- 
tion of  an  engine,  and  of  the  incompe- 
tency and  carelessness  of  an  engineer, 
is  not  so  material  that  the  court  will 
grant  a  motion  to  make  a  complaint 
more  specific,  on  the  ground  that  it 
merely  alleges  that  these  facts  have 
been  long  known  to  the  defendant. 
Wabash  &  W.  R.  Go.  v.  Morgan  (1892) 
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132  Ind.  430,  31  N.  E.  661,  32  N.  E. 
85. 

Where  the  complaint  in  an  action  for 
injuries  received  in  the  quarry  of  the 
defendant  city  describes  the  quarry,  al- 
leges that  it  was  owned  by  the  defend- 
ant, and  gives  the  name  of  defendant's 
superintendent  under  whose  direction 
plaintiff  was  working,  it  is  not  subject 
to  a  special  demurrer  on  the  ground 
that  it  does  not  allege  where  the  quarry 
was  located.  The  situs  of  the  quarry 
is  a  matter  as  much  in  the  knowledge 
of  defendant  as  of  plaintiff.  Augusta 
V.  Owens  (1900)  111  Ga.  464,  36  S.  E. 
830. 

The  defendant  in  an  action  for  per- 
sonal injuries  to  an  employee  will  not 
be  required  to  make  more  definite  and 
certain  an  allegation  in  the  answer  that 
the  accident  was  caused  by  a  danger  in- 
herent in  the  work,  of  which  plaintiff 
was  aware,  and  against  which  he  had 
"frequently  been  warned."  The  details 
under  such  circumstances  being  within 
the  personal  knowledge  of  the  adverse 
party,  there  is  no  danger  of  surprise. 
Bigras  v.  Montreal  Water  &  Power  Co. 
(1898)  Rap.  Jud.  Quebec,  15  C.  S. 
145. 

In  an  action  for  the  death  of  an  em- 
ployee which  was  alleged  to  have  re- 
sulted from  negligence  in  furnishing 
unsafe  appliances  to  the  employee,  it 
was  held,  on  motion  to  make  the  pe- 
tition more  definite,  that  the  plaintiflf 
was  not  bound  to  state  in  his  petition 
whether  the  employee  was  experienced 
or  inexperienced,  or  whether  the  master 
had  given  him  any  assurance  of  the 
sufficiency  of  the  appliances,  or  whether 
the  danger  to  which  he  was  subjected 
was  obvious  or  "hidden.  Fugler  v.  Bothe 
(1890)   43  Mo.  App.  44. 

(b)  Complaint  held  bad. — A  count  is 
bad  which  does  not  state  in  what  par- 
ticular the  defendant  was  negligent, — ' 
that  is  to  say,  of  what  the  negligence 
consisted.  Laporte  v.  Cook  (1897)  20 
R.  I.  261,  38  Atl.  700. 

A  general  averment  that  the  defend- 
ant violated  his  duty  in  being  ignorant 
of  the  quality  of  a  flagstone  on  which 
the  plaintiff  was  required  to  stand  in 
doing  his  work  is  not  sufficient.  The 
complaint  must  set  forth  the  facts  out 
of  which  the  duty  to  furnish  such  an 
instrumentality  arises.  Potts  v.  Plun- 
Icett  (1859)  9  Ir.  C.  L.  Rep.  290. 

A  complaint  is  demurrable,  which,  al- 
though  it   states   that   the   injury  was 


caused  by  the  negligence  of  certain  fel- 
low servants  of  whose  incompetency  the 
defendant  was  aware,  fails  to  allege  the 
acts  which  constituted  the  negligence 
complained  of.  Martello  v.  Fusoo 
(1900)  21  R.  I.  572,  45  Atl.  577. 

An  averment  that  the  delinquent  fel- 
low servant  was  not  properly  qualified 
for  his  duties  is  not  sufficiently  specific. 
MacTcay  v.  Watson  (1897)  24  Sc.  Sess. 
Cas.  4th  series,  383. 

A  petition  alleging  that  defendant 
negligently  employed  plaintiflf's  son  to 
unload  bricks  from  a  wagon,  which  em- 
ployment was  dangerous  for  one  of  his 
age,  and  that  he  was  injured  while  at 
the  work,  but  not  stating  wherein  the 
work  was  dangerous,  or  by  what  cause 
the  boy  was  thrown  down  and  run  over 
by  the  wagon,  is  demurrable  as  not  stat- 
ing with  sufficient  certainty  the  negli- 
gence charged.  Martello  v.  Fusco 
(1900)   21  R.  I.  572,  45  Atl.  577. 

Where  a  complaint  states  that  the  de- 
fendant failed  to  provide  lawful  safe- 
guards, that  one  of  such  safeguards 
was  lacking,  and  that  the  place  provided 
for  plaintiff  to  work  was  unsafe,  the 
defendant  was  entitled  to  a  bill  of  par- 
ticulars stating  the  particular  safe- 
guard claimed  to  have  been  omitted, 
and  in  what  respect  the  place  provided 
to  work  in  was  unsafe.  O'heary  v. 
Candee  (1899)  60  N.  Y.  Supp.  1103. 

In  a  case  where  the  injury  was  alleged 
to  be  due  to  the  fact  that  the  servant's 
arm  was  caught  in  a  belt,  the  defend- 
ant was  held  to  be  entitled  to  a  more 
definite  statement,  showing  the  manner 
in  which  the  servant  was  engaged,  what 
was  the  usual  and  proper  method  of 
discharging  his  duty  with  regard  to  the 
running  of  the  machine,  and  what  ma- 
chine it  was.  Lee  v.  Reliance  Mills  Co. 
(1899)  21  R.  I.  322,  43  Atl.  536. 

A  petition  alleging  that  the  cause  of 
the  injury  was  a  pole  which  was  "too 
near  the  track"  is  subject  to  a  special 
demurrer  based  on  the  ground  that  it 
does  not  allege  how  near  the  pole  was 
to  the  track.  Blachstone  y.  Central  of 
Georgia  R.  Go.  (1898)  105  Ga.  380,  31 
S.  B.  90. 

It  is  not  sufficient  to  charge  negli- 
gence in  permitting  a  certain  machine  to 
be  out  of  repair.  The  character  of  the 
defect  should  be  stated, — not  necessarily 
in  minute  detail,  but  in  general  lan- 
guage. Goughlin  v.  Blumenthal  (1899) 
96  Fed.  920. 

A  declaration  which  alleges  that  de- 
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1636.  [864]  Plea;  generally.— The  defense  of  assumption  of  risks 
or  waiver  must  be  specially  pleaded  if  the  employer  wishes  to  rely 
thereon.''  Being  affirmative  in  its  character,  it  cannot  be  proved  un- 
der the  general  denial.* 

iendant  negligently  omitted  to  provide  (1908)    81   Neb.   546,    16   L.E.A.(N.S.) 

ior  the  repair  of  a  certain  machine  de-  963,  116  N.  W.  281;  Dorsett  v.  Olement- 

scribed,    on    which    plaintiff    was    em-  -Boss   Mfg.   Co.    (1902)    131  N.   C.  254, 

ployed,  the  result  being  that  said  ma-  42  S.  E.  612;  West  v.  Brevard  Tanning 

■chine  became  dangerous,  and  was  well  Co.   (1910)   154  N.  C.  44,  69  S.  E.  687; 

known  to  said  defendant  to  be  so  dan-  Eplee  v.  Southern  R.  Co.  (1911)   155  N. 

^erous,  but  which  fails  to  allege  in  what  C.  293,  71  S.  E.  325 ;   Tucker  v.  North- 

respect    defendant    omitted   to    provide  em  P.  Terminal  Co.    (1902)   41  Or.  82, 

for  repairing  it,  is  demurrable.     Clark  68   Pac.   426,    11   Am.   Neg.   Rep.   629; 

T.  Diamond   State  Steel   Co.    (1900)    2  Montgomery   v.   Seaboard  Air   Line   R. 

Penn.  (Del.)  522;  47  Atl.  1414.  Co.   (1906)   73  S.  C.  503,  53  S.  E.  987; 

1  Oregon  Short  Line  &   XJ.  N.  R.  Co.  Betchman  v.  Seaboard  Air  Line  R.  Go. 

■V.  Tracy   (1895)   14  C.  C.  A.  199,  29  U.  (1906)  75  S.  C.  68,  55  S.  E.  140;  Inter- 

S.  App.  529,  66  Fed.  931;  Mayes  v.  CU-  national  &  G.  N.  R.  Co.  v.  Harris  (1902) 

cago,  R.  I.  d  P.  R.  Co.  (1884)   63  Iowa,  95  Tex.  346,  67  S.  W.  315,  11  Am.  Neg. 

562,  14  N.  W.  340,  19  N.  W.  680;  Wells  Rep.  350;  Adams  v.  San  Antonio  &  A. 

V.  Burlington,  C.  R.  &  N.  R.  Co.  (1881)  P.  R.  Co.  (1904)   34  Tex.  Civ.  App.  413, 

56  Iowa,  520,  9  N.  W.  364;  Nicholaus  v.  79  S.  W.  79;  Price  v.  Consumers'  Cotton 

Chicago,  R.  I.  &  P.  R.   Co.    (1894)    90  Oil   Co.    (1905)    41  Tex.   Civ.   App.  47, 

Iowa,  85,  57  N.  W.  694 ;   McMullen  v.  90  S.  W.  717 ;  International  &  G.  N.  R. 

Missouri,  E.  &  T.  R.  Co.  (1895)  60  Mo.  Co.  v.  Garcia  (1909)  54  Tex.  Civ.  App. 

App.   231;    Western   R.    Co.   v.   Russell  59,  117  S.W.  206;  Bryan  y.  Internation- 

(1905)  144  Ala.  142,  113  Am.  St.  Rep.  al  &  O.  N.  R.  Co.  (1905)  —  Tex.  Civ. 
24,  39  So.  311;  Pierson  Lumber  Co.  v.  App.  — ,  90  S.  W.  693;  Ramm  v.  Gal- 
Hart  (1905)  144  Ala.  239,  39  So.  566;  veston,  H.  &  8.  A.  R.  Co.  (1906)  —Tex. 
First  Nat.  Bank  v.  Chandler  ( 1905 )  144  Civ.  App.  92  S.  W.  426. 

Ala.  286,  113  Am.  St.  Rep.  39,  39  So.  The  allegation  that  the  servant  had 

822;   Bryant  v.  Alabama   G.  S.  R.  Co.  "notice"    of    the    defect   is    insufficient. 

(1908)  155  Ala.  368,  46  So.  484;  Louis-  Osborne  v.  Alabama  Steel  &  Wire  Co. 

ville  &  N.  R.  Co.  v.  Butler    (1911)    1  (1903)  135  Ala.  571,  33  So.  687. 

Ala.  App.  279,  55  So.  262;  Southern  R.  In    Boin    v.     Spreckels    Sugar    Co. 

Co.  V.  Coins  (1911)  1  Ala.  App.  370,  56  (1909)    155  Gal.  612,  102  Pac.  937,  the 

So.   253;    A.   L.    Clark   Lumber   Co.   v.  court    said:       "There    was    no    defense 

Johns    (1911)    98  Ark.  211,  135   S.  W.  based  upon  the  claim  that  the  injuries 

892;  Atlantic  Coast  Line  R.  Co.  v.  Beaz-  were  due  to  ordinary  risks  of  employ- 

ley  (1908)  54  Fla.  311,  45  So.  761;  Ger-  ment.     Such  defense  should  be  specially 

man   American   Lumber    Co.   v.    Brock  pleaded." 

(1908)  55  Fla.  577,  46  So.  740;  South-  The  assumption  by  the  servant  of  the 
ern  Turpentine  Co.  v.  Douglass  (1911)  risk  of  being  injured  from  a  danger 
61  Fla.  424,  54  So.  385;  Taylor  v.  caused  by  the  negligence  of  the  master 
Prairie  Pebble  Phosphate  Co.  (1911)  61  or  his  representative,  or  that  arising 
Fla.  455,  54  So.  904 ;  Missouri,  K.  &  T.  from  a  faulty  system  of  doing  business, 
R.  Co.  v.  Wilhoit  (1906)  6  Ind.  Terr,  is  a  special  defense,  and  must  be  plead- 
534,  98  S.  W.  341 ;  Ward  v.  Louisville  &  ed  in  order  to  be  made  available.  7n- 
2V.  R.  Co.  (1901)  23  Ky.  L.  Rep.  1326,  ternational  &  G.  N.  R.  Co.  v.  Garcia 
65  S.  W.  2;  Curtis  v.  McNair  (1903)  (1909)  54  Tex.  Giv.  App.  59,  117  S.  W. 
173  Mo.  270,  73  S.  W.  167;   Dakan  v.  206. 

G.    W.    Chase    &    Son    Mercantile    Co.  But  if  the  plea  alleges  facts  which 

(1906)  197  Mo.  238,  94  S.  W.  944;  show  that  the  dangers  complained  of 
Campbell  v.  Hoosier  Stave  &  Lumber  were  obvious,  it  is  not  defective  in  fail- 
Co.  (1910)  146  Mo.  App.  681,  125  S.  W.  ing  to  plead  expressly  assumption  of 
845-  Lonqpre  v.  Big  Blackfoot  Mill.  Co.  risk.     Alabama  G.  8.  R.  Go.  v.  Brooks 

(1909)  38  Mont.  99,  99  Pac.  131;  Mace-  (1902)    135  Ala.  401,  33  So.  181. 

son  V.  J.  I.  Case  Threshing  Mach.  Co.  If  the  facts  as  pleaded  show  that  the 
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[In  a  number  of  Iowa  cases  it  has  been  held  that  a  general  denial 
is  a  sufficient  allegation  of  the  assumption  of  the  ordinary  risks  of 
the  service,  but  not  of  the  assumption  of  the  risk  of  the  defendant's- 
negligence.'    In  a  few  cases  the  decision  is  to  the  contrary,*] 


servant  assumed  the  risk  of  the  injury, 
it  is  not  necessary  that  assumption  of 
risk  be  specifically  pleaded.  Charping 
V.  Toxaway  Mills  (1905)  70  S.  C.  470, 
i50  S.  E.  186. 

The  defendant  may  avail  himself  of 
the  defense  of  assumption  of  risk,  al- 
though not  pleaded,  if  it  appears  from 
the  plaintiff's  own  evidence  that  the 
risk  was  assumed.  White  v.  Lewiston 
&  r.  Frontier  R.  Co.  (1904)  94  App. 
Div.  4,  87  N.  Y.  Supp.  901;  Greeley  v. 
Foster  (1904)  32  Colo.  292,  75  Pac.  351. 

A  plea  that  a  miner  assumed  the  risk 
of  his  injury  in  that  he  negligently  con- 
tinued to  work  in  an  entry  of  the  mine 
which  he  knew  was  not  sufficiently 
propped  and  was  liable  to  fall  upon  him 
is  not  demurrable  for  failure  to  allege 
that  the  miner  also  appreciated  the  dan- 
ger and  risk  of  the  place.  Lockhart 
V.  Sloss-Sheffield  Steel  d  I.  Co.  (1910) 
165  Ala.  516,  51  So.  627. 

In  George  v.  St.  Louis  £  S.  F.  R.  Co. 
(1910)  225  Mo.  364,  125  S.  W.  196,  the 
court  says  that  assumption  of  risk  need 
not  be  pleaded ;  but  the  court  was  speak- 
ing of  ordinary  risks,  as  in  that  state 
the  court  does  not  recognize  the  doctrine 
that  extraordinary  risks  created  by  the 
master's  negligence  are  assumed,  even 
if  known. 

i  Louisville  &  N.  R.  Co.  v.  Orr  (1882) 
84  Ind.  50;  Foley  v.  Pioneer  Min.  & 
Mfg.  Co.  (1906)  144  Ala.  178,  40  So. 
273;  German  American  Lumier  Co.  v. 
Brock  (1908)  55  Fla.  577,  46  So.  740; 
Evans  Laundry  Co.  v.  Crawford  (1903) 
67  Neb.  153,  93  N.  E.  177,  13  Am.  Neg. 
Eep.  355,  rehearing  denied  in  ( 1903 )  67 
Neb.  164,  94  N.  E.  814;  Faulkner  v. 
Mammoth  Min.  Co.  (1901)  23  Utah, 
437,  66  Pac.  799. 

3  A  master  must  plead  assumption  of 
risk  to  be  entitled  to  present  such  de- 
fense to  the  jury,  in  an  action  by  his 
servant  to  hold  him  responsible  for  per- 
sonal injuries,  where  he  relies  on  as- 
sumption of  risk  in  its  true  sense, 
which  refers  to  risks  arising  out  of 
negligence  of  the  master  which  are 
known  to,  and  the  danger  of  which  is 
appreciated  by,  the  servant.     Duffey  v. 


Consolidated  Block  Coal  Co.  (1910)  147' 
Iowa,  225,  30  L.R.A.(N.S.)  1067,  124 
N.  W.  609. 

In  Martin  v.  Des  Moines  Edison  Light 
Co.  (1906)  131  Iowa,  724,  106  N.  W. 
359,  the  court,  after  asserting  that  a  de- 
fense based  upon  the  ordinary  risks  of 
the  service  need  not  be  pleaded,  went  on 
to  say  that  a  defense  of  assumption  of 
risk  of  dangers  created  by  the  master's- 
negligence  was  an  affirmative  defense,, 
and  was  to  some  extent  in  the  nature  of 
a  confession  and  avoidance,  and  to  be- 
available  to  the  master  must  be  affirm- 
atively pleaded  and  proven.  These  views, 
of  the  Iowa  court  were  reiterated  ini 
Tohs  V.  A.  E.  Shorthill  &  Co.  (1906) 
130  Iowa,  538,  107  N.  W.  417. 

Assumption  of  the  risks  arising  from, 
the  negligence  of  the  defendant  is  an. 
affirmative  defense,  which  the  defendant 
must  plead  in  answer,  and  sustain  by 
a  preponderance  of  the  evidence.  Mace- 
V.  H.  A.  Boedker  £  Co.  (1905)  12T 
Iowa,  721,  104  N.  W.  475. 

A  plea  that  the  plaintiff  had  assumed) 
the  risks  incident  to  his  employment  is- 
not  sufficient  to  put  in  issue  the  ques- 
tion of  the  plaintiff's  assumption  of 
risk  arising  from  the  defendant's  negli- 
gence. Bruns  v.  North  Iowa  Brick  & 
Tile  Co.  (1911)  152  Iowa,  61,  130  N. 
W.  1083. 

4  In  American  Car  &  Foundry  Co.  v. 
Clark  (1904)  32  Ind.  App.  644,  70  N. 
E.  828,  in  an  action  for  personal  in- 
juries alleged  to  have  been  caused  by 
the  negligence  of  the  master,  the  court 
said:  "It  is  not  necessary,  under  our 
decisions,  that  the  defendant  set  up  by 
answer  that  the  risk  on  account  of 
which  the  injury  complained  of  occurred' 
was  an  assumed  one,  in  order  that  he- 
receive  the  benefit  of  that  fact." 

Where  the  testimony  on  the  part  of 
the  plaintiff  discloses  that  he  assumed 
the  risk  which  resulted  in  his  injury, 
the  question  of  the  failure  of  the  de- 
fendant to  plead  assumption  of  risk  is- 
not  involved.  lovM  Gold  Min.  Co.  v. 
Diefenthaler  (1904)  32  Colo.  391,  76 
Pac.  981. 
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Whether,  under  the  modern  system  of  pleading  prescribed  by  the 
English  judicature  act  and  the  Colonial  statutes  modeled  thereon,  it 
is  necessary  that  the  defense  embodied  in  the  maxim  Volenti  non  fit 
injuria  must  be  specially  pleaded,  does  not  seem  to  have  been  ex- 
pressly decided.* 

As  regards  the  defense  of  coservice,  some  courts  take  the  position 
that  it  is  available  without  being  specially  pleaded.  The  conception 
relied  upon  is  that  proof  of  such  negligence  necessarily  negatives  the 
averment  that  the  plaintiff  was  injured  through  the  negligence  of 
the  master.^  On  the  other  hand,  the  doctrine  has  been  enunciated 
that,  unless  it  appears  from  the  complaint  itself  that  the  injury  was 
due  to  the  negligence  of  a  fellow  servant,  the  defense  that  it  was  so 
caused  cannot  be  raised  unless  the  appropriate  averments  in  this  re- 
gard are  inserted  in  the  answer.'' 

The  plaintiff's  ignorance  of  the  defect  which  caused  his  injury 

S  In  Le  May  v.   Canadian  P.  B.  Co.  ance,  fails  entirely  of  application  in  a. 

(1889)   18  Ont.  Pep.  314,  Ferguson,  J.,  case  where  a  defendant  relies  upon  the 

propounded,  but  did  not  determine,  this  fact,  as  here,  that  it  did  not  do  the  act 

question.       In     the     court     of     appeal  charged,  and  as  proof  of  that  fact,  shows. 

([1890]    17   Ont.   App.   Pep.   293)    this  that  another,  for  whose  act  defendant  is 

point  was  touched  upon.  not    responsible    to    plaintiff,    did    the 

S  SheehOM  v.  Prosser    (1893)    55  Mo.  wrong  charged  to  defendant." 

App.  569;  Wilson  v.  Charleston  d  8.  R.  The  plaintiff  cannot  avail  himself  of 

Co.    (1897)    51   S.  C.  79,  28  S.  E.  91,  the  failure   of  the   defendant  to  plead 

citing     Adams     Exp.     Co.     v.     Darnell  that     the     servant     whose     negligence 

(1869)    31  Ind.  20,   99  Am.  Dec.   582;  caused  the  injury  was  a  fellow  servant, 

Louismlle    &    N.    B.    Co.    v.    Ghaniblee  where  the  complaint  alleged  that  he  was 

(1911)    171  Ala.  188,  54  So.  681;   Virt-  a  vice  principal  and  that  the  plaintiff 

son  V.  Morning  News    (1903)    118   Ga.  was  working  under  his  directions,,  which 

655,  45  S.  W.  481;  Hutchvngs  v.  Mills  allegations   were   specifically   denied   in 

Mfg.  Co.   (1904)   68  S.  C.  512,  47  S.  E.  the  answer.     Johnson  v.  Heath    (1904) 

710;      Boberts      v.      Virginia-Carolina  5  Neb.  (Unof.)   369,  98  N.  W.  832. 

Chemical  Co.    (1909)    84  S.  C.  283,  66  ">  Conlin  v.  San  Francisco  &  8.  J.  B. 

S.    E.    298;    Dover    v.    Lockhart    Mills  Co.    (1868)    36  Cal.  404;  Layng  v.  Mt. 

(1910)  86  S.  C.  229,  68  S.  E.  525.  Shasta  Mineral  Spring  Co.    (1901)    135 

Proof  that  the  servant  whose  negli-  Cal.  141,  67  Pac.  48;   Reei^e  v.  Colusa 

gence  was  alleged  to  have  caused  the  Gas  de  Electric  Co.  (1907)   152  Cal.  99, 

accident  was  a  fellow  servant   only  is  92  Pac.  89;   Longpre  v.  Big  Blackfoot 

admissible  in  the  absence  of  any  express  Mill.  Co.   (1909)    38  Mont.  99,  99  Pac. 

plea  of  coservice,  under  a  denial  that  131 ;  O'Brien  v.  Corra-Roch  Island  Min. 

the    servant   was   a    superintendent    or  Co.  (1909)  40  Mont.  212,  105  Pac.  724; 

train  despatcher,  as  alleged.     Permsyl-  Dwff  v.  Willamette  Iron  &  Steel  Works 

vama  Co.  v.  Fishack    (1903)    59   C.  C.  (1904)  45  Or.  479,  78  Pac.  363,  17  Am. 

A   269,  123  Fed.  465.  Am.  Neg.  Eep.  120,  rehearing  denied  in 

In   Eaminski  v.    Tudor  Iron   Works  (1904)  45  Or.  484,  78  Pac.  668,  17  Am. 

(1902)    167  Mo.  462,  67  S.  W.  221,  11  Neg.  Kep.  124;  Millen  v.  Pacific  Bridge 

Am.  Neg.  Rep.  278,   it  was  held  that,  Co.  (1908)  51  Or.  538,  95  Pac.  196. 

under  a  denial  of  negligence,  evidence  The    fellow   servant    doctrine,    to   be 

that  the  injury  was  due  to  the  negli-  available,    must    be    specially    pleaded, 

gence  of  a  fellow  servant  was  admissible.  Christy  v.  Tremont  Lumber  Co.  (1911) 

The    court    said:      "The    reason    for    a  129  La.  175,  55  So.  754. 
special  plea,  as  in  confession  and  avoid- 
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will  be  taken  as  admitted,  unless  it  is  specially  traversed.  It  is  not 
put  in  issue  by  a  general  traverse  of  the  averment  of  negligence.* 

[It  is  a  general  rule  that  the  defense  of  contributory  negligence, 
to  be  available,  must  be  pleaded.®] 

As  to  the  sufficiency  of  the  plea  in  suits  brought  under  the  em- 
ployers' liability  acts,  see  §  1743,  post. 

C.  Functions  of  couet  and  jxtey. 

1637.  [865]  Questions  of  law  and  fact. — In  this  section  it  is  merely 
proposed  to  recapitulate  under  their  more  general  aspects  the  main 
principles  vyhich  serve  to  define  the  boundary  line  between  the  respec- 
tive provinces  of  courts  and  juries  in  dealing  with  the  issues  which 
arise  in  employers'  liability  cases.    The  manner  in  which  those  prin- 

8  Skerritt  v.  Scallan  ( 1877 )  Ir.  Rep.  Co.  v.  Powell  ( 1908 )  51  Tex.  Civ.  App. 
11  C.  L.  389;  Jones  v.  Pioneer  Min.  £  409,  112  S.  W.  697;  Lewis  v.  Texas  & 
Mfg.  Co.  (1907)  149  Ala.  402,  42  So.  P.  R.  Co.  (1909)  57  Tex.  Civ.  App.  585, 
998;   Tallassee  Falls  Mfg.  Co.  v.  Moore  122  S.  W.  605. 

(1909)  158  Ala.  356,  48  So.  593.  A    plea    of    contributory    negligence 

9  Kirkpatrick  v.  St.  Louis  £  S.  F.  B.  should  set  out  tne  facts  constituting  the 
Co.  (1908)  87  C.  C.  A.  35,  159  Fed.  negligence.  Southern  Cotton  Oil  Co.  v. 
«55;   Foley  v.  Pioneer  Min  &  Mfg.  Co.  Walker    (1909)     164    Ala.    33,    51    So. 

(1906)   144  Ala.  178,  40  So.  273;  Merri-  169. 

weather    v.    Sayre    Min.    d    Mfg.    Co.  Although     the     evidence     may     show 

(1909)    161  Ala.  441,  49  So.  916;  New  that  the  plaintiff  was  the  author  of  his 

Connellsville  Coal  <&  Coke  Co.  v.  Kilgore  own  injury,  this  will  not  defeat  a  re- 

(1909)     162    Ala.     642,     50    So.    205;  covery  unless  contributory  negligence  be 

■Turner -v.  Louisville  dN.  R.  Co.  (1909)  pleaded.     Smith  v.    Woolf    (1909)    160 

162  Ala.  586,  50  So.  124;  St.  Louis  &  S.  Ala.  644,  49  So.  395. 

F.  R.  Co.  V.  Brantley   (1910)    168  Ala.  A  plea  setting  up  contributory  negli- 

579,  53  So.  305;  Mobile  Electric  Co.  v.  gence  is   not   sufficient  unless   it  avers 

Sanges    (1910)    169   Ala.    341,    53     So.  the  facts  constituting  the  contributory 

176,  Ann.  Cas.  1912,  B,  461;   Taylor  v.  negligence.     Alabama    Chemical    Co.    v. 

Prairie   Pebble   Phosphate    Co.    (1911)  Niles    (1908)    156  Ala.  298,  47  So.  239. 

61  Fla.  455,  54  So.  904;  Adams  v.  Mc-  A  few  cases  assert  the  contrary  view. 

Cormiok  Harvesting  Mach.  Co.    (1905)  An     instruction     that     contributory 

110  Mo.  App.  367,  86  S.  W.  484;  Long-  negligence  is  a  matter  of  defense,  and 

pre  V.  Big  Blackfoot  Mill.  Co.    (1909)  provable  under  an   answer    of    general 

38  Mont.  99,  99  Pac.  131;   Stewart  v.  denial,     is     not     subject    to     criticism. 

Pittsburg  &  M.  Copper  Co.    (1910)    42  Pittsburgh,    C.    C.    &    St.  L.  R.  Co.  v. 

Mont.  200,  111  Pac.  723;  Gleasony.Mis-  Collins    (1907)    168  Ind.  467,  80  N.  E. 

souri  River  Power  Co.   (1910)  42  Mont.  415. 

238,  112  Pac.  394;  Maacson  v.  J.  I.  Case  Contributory    negligence    is    provable 

Threshing    Mach.    Co.    (1908)    81    Neb.  under  a  general  denial.     Ibid. 

546,    16   L.R.A.(N.S.)    963,   116   N.   W.  In  order  to  avail  himself  of  the  de- 

281;     Womble    v.    Merchants'    Grocery  fense  of  contributory  negligence  on  the 

Co.  (1904)  135  N.  C.  474,  47  S.  E.  493";  part  of  the  servant,  it  must  be  pleaded, 

Boney    v.    Atlantic  Coast  Line  R.   Co.  unless  the  plaintiff's  own  case  discloses 

(1911)    155   N.   C.   95,   71    S.    E.    87;  a   question   of   his    contributory    negli- 

Charping  v.  Toxaioay  Mills    (1905)    70  gence.     Nelson  v.  Boston  &  M.  Consol. 

S.   C.  470,  50  S.  E.  186;   Betchman  v.  Copper  &  S.  Min.  Co.   (1907)   35  Mont, 

Seaboard  Air  Line  B.  Co.   (1906)   75  S.  223,  88  Pac.  785. 
C.  68,  55  S.  E.  140;   Texas  &  N.  0.  R. 
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ciples  have  been  applied  with  relation  to  specific  doctrine  of  sub- 
stantive law,  and  to  the  provisions  of  statutes,  has  already  been  shown 
in  the  earlier  parts  of  this  treatise  in  which  those  doctrines  and  stat- 
utes have  been  discussed. 

a.  Sufficiency  of  evidence  to  establish  a  material  issue. — In  deal- 
ing with  the  issues  of  the  negligence  of  the  master  or  the  contributory 
negligence  of  the  servant  there  is  always  a  preliminary  question  to  be 
determined  by  the  trial  judges,  viz.,  whether  there  is  any  evidence  on 
which  the  jury  can  properly  find  in  favor  of  the  party  on  whom  the 
onus  of  proof  lies.^ 


1  See  the  opinions  of  Willea,  J.,  in 
Myder  v.  Womhu^ell  (1868)  L.  R.  4 
Exch.  32,  38  L.  J.  Exch.  N.  S.  8,  and  of 
Lord  Cairns  in  Metropolitan  B.  Co.  v. 
Jackson  (1877)  L.  R.  3  App.  Cas.  193, 
47  L.  J.  C.  P.  N.  S.  303,  37  L. 
T.  N.  S.  679,  26  Week.  Rep.  175, 
18  Eng.  Rul.  Cas.  677;  Alabama  G. 
S.  B.  Go.  V.  Hudson  (1909)  164  Ala. 
143,  51  So.  399;  Tennessee  Coal,  Iron  & 
B.  Co.  V.  Harmes  (1910)  167  Ala.  249, 
52  So.  827;  Baltimore  &  0.  B.  Co.  v. 
Baldwin  (1906)  75  C.  C.  A.  211,  144 
Ped.  53;  Denver  &  B.  &.  B.  Co.  v.  Scott 
(1905)  34  Colo.  99,  81  Pac.  763,  18  Am. 
Neg.  Rep.  345;  Holly  v.  Virginia-Caro- 
lina Chemical  Co.  (1907)  128  Ga.  352, 
57  S.  E.  482;  McDaniel  v.  Smft  Mfg. 
Co.  (1907)  129  Ga.  711,  59  S.  E.  800; 
O'Donnell  v.  MacYeagh  (1903)  205  111. 
23,  68  N.  E.  646;  Chicago  &  E.  I.  B. 
Co.  V.  Snedaker  (1906)  223  111.  395,  79 
N.  E.  169;  George  Fowler  Sons  &  Co. 
y.  Brooks  (1902)  65  Kan.  861,  70  Pac. 
600;  Sheridan  v.  Gray's  Ferry  Abattoir 
Co.  (1906)  214  Pa.  115,  63  Atl.  418; 
Gentry  v.  Southern  B.  Co.  (1903)  66 
S.  C.  256,  44  S.  E.  728;  Norfolk  &  P. 
Traction  Co.  v.  Ellington  (1908)  108 
Va.  245,  17  L.R.A.(N.S.)  117,  61  S.  E. 
779;  Kirby  v.  Baimer-Grand  Hotel  Co. 
(1902)  28  Wash.  705,  69  Pac.  378; 
Waight  v.  Lake  Washington  Mill  Co. 
<1908)   48  Wash.  402,  93  Pac.  1069. 

"In  the  absence  of  any  evidence  what- 
ever that  reasonable  prudence  required 
the  installation  of  a  derailing  svcitch, 
and  that,  had  such  switch  been  main- 
tained, it  could  have  been  operated 
practically  so  as  to  prevent  the  injury 
to  deceased,  there  was  nothing  to  go  to 
the  jury  on  this  assignment  of  negli- 
gence." Griffith  V.  Wa/pello  Coal  Co. 
(1909)    145  Iowa,  577,  122  N.  W.  581. 

Unless  the  proof  connects  the  proven 


injury  as  a  rational  and  proximate  re 
suit  of  the  proven  negligence,  there  is 
nothing  to  submit  to  the  jury.  Steele 
V.  HiUman  Land  &  Iron  Co.  (1908) 
—  Ky.  — ,  114  S.  W.  311. 

The  absence  of  evidence  upon  any 
material  point  is  as  fatal  to  him  who 
has  the  onus  as  the  absence  of  all  evi- 
dence would  be.  Cincinnati,  N.  0.  &  T. 
P.  B.  Co.  V.  Zachary  (1908)  32  Ky.  L. 
Rep.  678,  102  S.  W.  842. 

When  the  plaintiff  has  introduced  his 
evidence  and  rested  his  case,  and  has 
failed  prima  facie  to  establish  any 
omission  of  duty  on  the  part  of  the 
master,  an  order  sustaining  a  demurrer 
to  the  evidence  is  proper.  Pilgrim  v. 
Verdigris  Valley  Brick  &  Tile  Co. 
(1910)   82  Kan.  114,  107  Pac.  554. 

It  is  error  to  submit  a  case  to  the 
jury  where  there  is  no  evidence  that  the 
defendant  had  failed  to  use  reasonable 
care.  McCann  v.  Interurban  Street  B. 
Co.  (1907)  117  App.  Div.  188,  102  N. 
Y.  Supp.  296. 

In  the  absence  of  evidence  that  the 
danger  was  hidden,  or  that  the  servant 
was  misled  by  the  failure  of  the  master 
to  adopt  such  constructions,  methods, 
or  rules  as  were  usual  in  the  trade,  and 
which  the  servant,  therefore,  had  the 
right  to  take  for  granted  until  other- 
wise instructed,  it  is  improper  to  sub- 
mit to  the  jury  the  question  whether, 
in  their  judgment,  the  place  of  work 
was  reasonably  safe  or  the  rules  reason- 
ably proper,  and  thus  make  their  judg- 
ment on  these  points  the  test  of  the 
master's  liability.  Bethlehem  Iron  Co. 
V.  Weiss  (1900)  40  C.  C.  A.  270,  100 
Fed.  45. 

A  plaintiff  may  be  nonsuited,  where 
he  has  not  produced  sufficient  evidence 
to  support  the  material  averments  of 
his     declaration.      Burrell     v.     Gowen 
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i.  Facts  or  conclusions  therefrom  disputable. — The  culpability  of 

either  of  the  parties  to  the  action  is  always  a  matter  for  the  jury  to 
determine,  where  there  is  a  conflict  of  testimony  as  to  the  facts  upon, 
which  the  existence  or  nonexistence  of  that  culpability  hinges ;  ^  and 

(1890)     134    Pa.    527,     19     Atl.     678;  Orahl-Peterson   Co.    (1906)     135    Iowa,. 

Choctaw,  0.  d  G.  R.  Co.    v.    Nicholas  429,    109   N.   W.    882;    Fitter  v.  lovxt 

(1899)  3  Ind.  Terr.  40,  53  S.  W.  475.  Teleph.  Co.   (1909)   143  Iowa,  689,  121 
2  Tennessee   Coal,  Iron  &  R.   Co.   v.  N.  W.  48 ;  Duffey  v.  Consolidated  Block 

Currier    (1901)    47   C.   C.  A.   161,    108  Coal   Co.    (1910)     147    Iowa,    225,     S* 

Fed.   19;    Van  Steenburgh  v.  Thornton  L.R.A.(N.S.)     1067,    124    N.    W.    609; 

(1895)    58  N.  J.  L.  160,  33  Atl.  380;  Obenchain  v.  Harris  &  C.  Bros.   (1910) 

Belleville  Stone  Co.  v.  Mooney    (1897)  148  Iowa,  86,  126  N.  W.  960;  Ashcraft 

60  N.  J.  L.  323,  38  Atl.  835,  affirmed  in  v.  Davenport  Locomotive  Works  (1910) 

(1897)  61  N.  J.  L.  253,  39  L.R.A.  834,  148  Iowa,  420,  126  N.  W.  1111;  Nation- 
39  Atl.  764,  19  Mor.  Min.  Rep.  264;  al  Enameling  &  Stamping  Co.  v.  Cor- 
Smith    V.    Little    Pittsburg    Coal    Co.  nell    (1902)    95  Md.  524,   52  Atl.  588; 

(1898)  75  Mo.  App.  177;  Ford  v.  Enipe  Joyce  v.  American  Writing  Paper  Co. 
(1897)  180  Pa.  210,  36  Atl.  729;  Hill  v.  (1903)  184  Mass.  230,  68  N.  E.  213,  15 
Southern  P.  Co.  (1901)  23  Utah,  94,  63  Am.  Neg.  Rep.  70;  Morena  v.  Winston. 
Pac.  814;  Cosselmon  v.  Dunfee  (1901)  (1907)  194  Mass.  378,  80  N.  E.  473; 
59  App.  Div.  467,  69  N.  Y.  Supp.  271  Mines  v.  Stanley  G.  I.  Elecrtic  Mfg.  Co. 
(identity)  ;  Grace  &  H.  Co.  v.  Kennedy  (1909)    203   Mass.  288,   89  N.  E.   628; 

(1900)  40  C.  C.  A.  69,  99  Fed.  679  (ap-  Farmer  v.  Cumberland  Teleph.  &  Teleg. 
pointment  of  watchman  to  guard  an  ob-  Co.  (1905)  86  Miss.  55,  38  So.  775; 
struction  in  a  street) ;  Hamman  v.  Thomas  v.  Exeter,  H.  &  A.  Street  B.  Co. 
Central  Coal  d  Coke  Co.  (1900)  156  (1904)  73  N.  H.  1,  58  Atl.  838;AJ5o)iese^ 
Mo.  232,  56  S.  W.  1091  (supply  of  roof  v.  Central  R.  Co.  (1904)  70  N.  J.  L. 
props  in  mine)  ;  tilelson  v.  Lumber-  241,  57  Atl.  447,  16  Am.  Neg.  Rep.  135; 
man's  Min.  Go.  (1887)  65  Mich.  288,  D'Agostino  v.  Pennsylvania  B.  Go. 
32  N.  W.  438  (lagging  in  mine  gave  (1905)  72  N.  J.  L.  358,  60  Atl.  1113, 
way)  ;    Coontz    v.    Missouri  P.  R.   Co.  18  Am.  Neg.  Rep.  554;  DoMg  v.  North 

(1894)    121   Mo.   652,    26    B.    W.    661  German  Lloyd  S.  S.  Co.    (1906)    73  N. 

(possibility  of  discovering  the  defect  by  J.  L.  770,  65  Atl.  199;  Sparks  v.  River 

an  ordinarily  careful  inspection)  ;    Mc-  &  Harbor  Improv.  Co.   (1907)   74  N.  J. 

Keand  v.   Canadian  P.   R.   Co.    (1911)  L.  818,  67  Atl.  600;  Palcheski  v.  Broolc 

18  Ont.  Week.  Rep.  309,  2  Ont.  Week,  lyn  Heights  R.  Co.  ( 1902 )  69  App.  Div. 

News,    812;     Western  V.  Teleg.   Co.  v.  440,  74  N.  Y.  Supp.  987;  Tannhauser  v. 

Traiiy  (1902)   52  C.  C.  A.  168,  114  Fed.  Uptegrove    (1906)    114   App.   Div.   764, 

282;    Cumberland  Teleph.  d  Teleg.  Co.  100  N.  Y.   Supp.  245;   Burt  v.  Jessup 

V.   Bills    (1904)    62   C.   C.  A.   620,   128  Sfeel  Co.    (1911)    229  Pa.  562,  79  Atl. 

Fed.  272 ;  Tennessee  Coal,  Iron  &  R.  Co.  121 ;    Oreenan   v.    Eggeling    ( 1906 )    30' 

V.   Cottrell    (1911)    —  Ala.  — ,  55   So.  Pa.  Super.  Ct.  253;   Hartman  v.  Read- 

791;    German  American  Lumber  Co.  v.  ing   Wood   Pulley    Co.    (1909)    38    Pa. 

Brock   (1908)    55  Fla.  577,  46  So.  740;  Super.  Ct.  587;  Chesapeake  d  0.  R.  Co. 

Wallace  v.   Southern  R.   Go.    (1909)    6  v.  Hoffman  (1909)   109  Va.  44,  63  S.  E. 

Ga.  App.  526,  65   S.  E.  299 ;  Davis  v.  432 ;  Rector  v.  Bryant  Lumber  d  Shingle 

Illinois   Collieries   Co.    (1908)    232   111.  Mill  Go.   (1906)   41  Wasn.  556,  84  Pac. 

284,   83  N.   E.   836;   Sturm  v.   Consoli-  7;  Campbell  v.  Wheelihan^Weidauer  Go. 

dated  Coal  Co.    (1910)    248  111.  20,  93  (1907)     45    Wash.    675,    89    Pac.    161; 

N.  E.  345,  21  Ann.  Cas.  99;  Illinois  C.  Barclay    v.    Puget    Sound   Lumber    Co. 

R.   Co.   V.    McNioholas    (1901)    98    111.  (1908)    48  Wash.  241,  16  L.R.A.(N.S.) 

App.  54;   Quincy  Gas  &  Electric  Go.  v.  140,   93   Pac.    430;    Newcomb   v.   Puget 

Clark   (1903)   109  111.  App.  20;  Lajwton  Sound  d  Q.  G.  Boiler  Works   (1909)   54 

V.  Oglesby  Goal  Co.  (1910)  154  111.  App.  Wash.  419,  103  Pac.  456;  Kluska  v.  Yeo- 

368 xVohs  v.  Shorthill  (1906)  130  Iowa,  mans  (1909)  54  Wash.  465,  132  Am.  St. 

544,   107  N.  W.    417;     Martin    v.    Des  Rep.   1121,   103  Pac.  819;  Etheridge  v. 

Moines   Edison   Light   Go.    (1906)    131  Gordon   Gonstr.    Co.    (1911)    62   Wash. 

Iowa,  734,  106  N.  W.    359;    Steele   v.  256,  113  Pac.  639;  Smith  v.  MiluMukee 
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also  where  those  facts,  although  they  may  be  clearly  established  or 
undisputed,  are  of  such  a  nature  that  reasonable  men  may  fairly 
•differ  upon  the  question  whether  they  do  or  do  not  import  culpabil- 
ity.*    The  logical  effect  of  the  latter  branch  of  this  statement  may 


Electric  R.  d  Light  Co.  (1906)  127  Wis. 
■253,  106  N.  W.  829;  Winkler  v.  Power 
■&  Min.  Machinery  Co.  (1910)  141  Wis. 
244,  124  N.  W.  273;  Law  v.  American 
Bedding  Co.  (1911)  147  Wis.  224,  132 
OSr.  W.  593 ;  Stephens  v.  Southern  R.  Co. 
(1909)  82  S.  C.  542,  64  S.  E.  601 
(whether  servant  was  acting  within 
ficope  of  employfflent). 

A  witness  in  an  action  for  injuries 
•caused  by  a  crane  alleged  to  be  defect- 
ive stated  that  there  was  no  other 
•crane  on  the  track  on  which  it  was 
worked  at  the  time  of  the  accident; 
■that  it  was  on  the  same  track;  that 
after  he  had  complained  to  the  foreman 
about  it  he  kept  watch  of  it,  and  Itnew 
where  it  was;  that  it  was  the  same 
•crane  that  he  saw  fall  down  several 
times  within  a  day  or  so  prior  to  the 
accident;  that  there  was  only  one  crane 
■on  the  tracks ;  and  that  he  saw  the  chain 
slip  several  times  before  the  accident. 
His  evidence  was  held  to  be  sufficient  to 
identify  the  crane  in  use  at  the  time  of 
"the  accident  with  that  reported  as  de- 
iective,  though  there  was  also  evidence 
"that  there  were  many  cranes  in  the 
works,  and  that  they  were  liable  to  be 
changed  about.  Nicoud  v.  Wagner 
(1900)  106  Wis."  67,  81  N.  W.  999. 

The  question  whether  or  not  the  duty 
■of  keeping  the  roof  of  its  mine  in  repair 
■devolved  on  defendant  is  properly  sub- 
mitted to  the  jury  in  an  action  for  per- 
•sonal  injuries  to  an  employee  by  the 
iall  of  slate  from  the  roof,  where  de- 
fendant had  pleaded  that  under  its  con- 
"tract  with  plaintiff  such  duty  devolved 
•on  the  latter.  Breclcinridqe  &  P.  Syn- 
dicate V.  Murphy  ( 1897 )  18  Ky.  L.  Rep. 
«15,  38  S.  W.  700. 

See  also  cases  cited  in  §  1244,  note  5, 
<inte,  as  to  the  contributory  negligence 
•of  the  servant. 

3  Grand  Trunk  R.  Co.  v.  Ives  (1892) 
144  U.  S.  408,  36  L.  ed.  485,  12  Sup.  Ct. 
Eep.  679  (cited  with  approval  in  Texas 
■£  P.  R.  Co.  V.  Gentry  (1896)  163  U.  S. 
368,  41  L.  ed.  193,  16  Sup.  Ot.  Rep. 
1104)  ;  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Currier  (1901)  47  C.  C.  A.  161,  108  Fed. 
19;  Mason  d  0.  R.  Co.  v.  Yockey  (1900) 
43  C.  C.  A.  228,  103  Fed.  265;  Mexican 


0.  R.  Go.  V.  Eckman  (1900)  42  C.  C.  A. 
344,  102  Fed.  274  (railway  tunnel  not 
guarded  by  telltales,  and  not  excavated 
to  a  uniform  height  throughout)  ;  Kan- 
sas City,  P.  &  G.  R.  Co.  v.  Spellman 
(1900)  42  C.  C.  A.  321,  102  Fed.  251 
(brakeman  injured  while  attempting  to 
couple  a  locomotive  with  a  bent  pilot 
bar)  ;  Texas  &  P.  R.  Co.  v.  Wineland 
(1900)  42  C.  C.  A.  588,  102  Fed.  673 
(some  evidence  that  the  wheels  of  a  lo- 
comotive truck  were  not  made  of  rea- 
sonably safe  material,  and  had  not  been 
properly  inspected)  ;  Bethlehem,  Iron 
Co.  V.  Weiss  (1900)  40  C.  C.  A.  270,  100 
Fed.  45  (servant's  constructive  knowl- 
edge of  danger  and  master's  liability 
for  not  instructing  him  as  to  that  dan- 
ger) ;  Southern  P.  Co.  v.  Burke  (1893) 
9  C.  C.  A.  229,  23  U.  S.  App.  1,  13  U. 
S.  App.  110,  60  Fed.  704  (master's 
knowledge  of  defect)  ;  Green  v.  Sansom 
(1899)  41  Fla.  94,  25  So.  332;  Lake 
Erie  &  W.  R.  Co.  v.  Wilson  (1900)  87 
111.  App.  360  (grass  and  weeds  suffered 
to  grow  on  side  track)  ;  Ross  v.  Shan- 
ley  (1900)  185  111.  390,  56  N.  B.  1105, 
affirming  (1899)  86  111.  App.  144;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Young  (1896) 
4  Kan.  App.  219,  45  Pac.  963  (master's 
knowledge  of  defect)  ;  Wilson  v.  Wil- 
liams (1900)  22  Ky.  L.  Rep.  567,  58  S. 
W.  444  (defective  elevator)  ;  Louisville 
&  N.  R.  Co.  V.  Miller  (1900)  22  Ky.  L. 
Rep.  327,  57  S.  W.  230  (appliance  re- 
paired in  an  improper  manner)  ;  Eop- 
kins  V.  O'Leary  (1900)  176  Mass.  258, 
57  N.  E.  342  (plaintiff  put  to  work  after 
a  blast  was  set  off,  without  any  precau- 
tions being  taken  to  see  that  all  the 
charges  had  been  exploded) ;  Jones  v. 
Pa/niic  Mills  (1900)  176  Mass.  354,  57 
N.  E.  663  (ladder  spliced  after  having 
been  broken,  gave  way;  several  wit- 
nesses had  testified  that  a  spliced  lad- 
der was  only  from  one  half  to  three 
fourths  as  strong  as  it  would  have  been 
originally)  ;  Day  v.  Donahue  (1898)  62 
N.  J.  L.  380,  41  Atl.  934  (trial  judge 
assumed  that  a  fellow  servant  had 
caused  the  accident  by  his  negligent  se- 
lection of  the  materials,  although  there 
was  evidence  tending  to  show  that  the 
materials  were  defective)  ;   Sweeney  v. 


4990  MASTEE  AND  SERVANT.  [chap.  lxx. 

also  be  expressed  by  various  other  forms  of  phraseology  which  con- 
vey a  virtually  similar  meaning.     Thus  it  is  laid  down  that  the  case 

'New  York,  N.  H.  de  N.  R.  Co.   (1890)  ing,  and  that  shortly  thereafter  he  was. 

36  Jones  &  S.  223,  10  N.  Y.  Supp.  305  missed  from  the  train,  his  lantern  founcj. 

(injury  from  a  defective  coupling  link  on    the    car,    and    his    body    discovered 

the  use  of  which  might  have  been,  upon  about   675   feet  beyond  the   tank,   with' 

the   evidence,   due  either   to   the   negli-  injuries    which    might    have    been    pro 

gence  of  the   defendant  or  of  a  fellow  duced  by  a  collision  with  the  obstruc 

servant);    Gray   v.   Floersheim    (1894)  tion.  Choctaw,   0.   &   O.  R.   Co.  v.   Mo~ 

164    Pa.    508,    30    Atl.    397     (master's  Dade    (1903)    191   U.   S.   64,  48   L.  ed- 

knowledge  of  defect);  Houston  &  T.  C.  96,  24  Sup.  C?t.  Rep.   24,  15  Am.  Neg.. 

R.  Co.  V.  Gaither   (1896)    —  Tex.  Civ.  Rep.  230. 

App.  — ,  35  S.  W.  179  (rails  not  secure-        There  was   sufficient  evidence  to  de- 

ly  fastened)  ;  Mangum,  v.  Bullion,  B.  &  mand   the    submission    to   the   jury    of 

C.   Mm.   Co.    (1897)    15  Utah,   534,   50  the  question  of  the  liability  of  a  rail- 

Pac.  834;  Walker  v.  McNeill  (1897)   17  road  company  for  personal  injuries  sus- 

Wash.  582,   50   Pac.  518;   Baltimore  &  tained  by  a  head  brakeman  of  a  freight. 

P.  R.  Co.  V.  Landrigan  (1903)  191  XJ.  S.  train  in  attempting,  at  night,  to  jump 

461,   48   L.   ed.   262,   24   Sup.   Ct.  Rep.  upon  the  pilot  of  the   engine  while  it 

137 ;    Ball   v.    United   States   Emp.    Co.  was  moving  very  slowly  in  a  newly  con- 

(1908)    32  App.  D.   C.  177;   Adams  v.  structed  freight  yard,  and  to  sustain  ai 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1909)  verdict  in  his  favor,  where  there  was. 

243  111.  191,  90  N.  E.  382 ;  Jacobson  v.  testimony  tending  to  show  that  in  board- 

United  States  Gypsum  Co.    (1911)    150  ing   the   pilot   the   stirrup,    which   had! 

Iowa,  330,  130  N.  W.  122 ;   Illinois  C.  long  been  defective,  gave  way,  throwing 

R.  Co.  V.  Jordan   (1904)    117  Ky.  512,  his  foot  into  one  of  the  unfilled  spaces 

78  S.  W.  426;  Goda  V.  Maurer   (1910)  between  the  ties,  from  which  he  could' 

162  Mich.  621,  127  N.  W.  799 ;  Monson  not  extricate  himself  in  time  to  prevent 

V.   La   France    Copper    Co.    (1911)    43  injury;     that    his    action    was    in    the- 

Mont.   65,   114  Pac.  778;    Olson  v.  Ne-  proper  discharge  of  liis  duties;  that  the- 

hraska  Teleph  Co.   (1909)   83  Neb.  735,  only     company     rule     on     the     subject 

120    N.    W.    421;    Caldon   v.    Meredith  warned  employees   not  to  jump  on  or 

Shook  &  Lumler  Co.    (1910)    75  N.  H.  off   an   engine   running   at  a  high  rate 

632,  78  Atl.  279;  Wood  v.  Victor  Mfg.  of    speed;    and    that    he    was    without 

Co.   (1903)   66  S.  C.  482,  45  S.  E.  81;  knowledge  of  the  defect  in  the  stirrup 

Place  V.  Grand  Trunk  R.  Co.  (1907)   80  or  the  condition  of  the  track  where  he- 

Vt.  196,  67  Atl.  545 ;  Linquist  v.  Hodges  was  hurt.     Choctaw,  0.  &  G.  R.  Go.  v> 

(1911)    248  111.   491,  94  N.  E.   94,   af-  Tennessee   (1903)    191  U.  S.  326,  48  L.. 

firming    (1910)    152  111.  App.  491    (re-  ed.  201,  24  Sup.   Ct.  Rep.  99,   15  Am. 

lation  of  fellow  servants).  Neg.  Rep.  240,  affirming   (1902)    53  C. 

When  the  evidence  as  to  whether  or  C.  A.  497,  116  Fed.  23. 
not  a  master  has  promulgated  suitable        The  question  of  the  negligence  of  the- 

rules    for    the   government   of    his    em-  foreman   of   a   railway  bridge  gang   in 

ployees    is    such    that    reasonable    men  failing  to  discover  a  spike  maul  upon 

might  differ  as  to  whether  or  not  the  or  near  the  bridge,  immediately  prior  to 

duty  has  been  performed,  the  question  the  passage  of  a  train,  is  for  the  jury 

must  be  determined  by  the  jury.    John-  in  an  action  to  recover  damages  from' 

son  V.    Union   P.   Coal   Co.    (1904)    28  the  railroad  company  for  personal  in- 

Utah,  46,  67  L.R.A.  506,  76  Pac.  1089  juries   received   by   a   member    of   such 

(whether  rules  had  been  promulgated),  gang,  for  which  there  is  no  other  cause- 

The  question  whether  a  railroad  assignable  than  that  the  train,  in  pass- 
brakeman  was  killed  as  a  result  of  a  ing,  struck  the  maul  and  threw  it 
collision  with  an  overhanging  water-  against  the  workman,  although  the  fore- 
spout  on  a  water  tank  is  for  the  jury,  man  testified  that  he  looked  for  and 
where  there  was  evidence  that  when  last  did  not  discover  any  obstruction  to  the 
seen  he  was  signaling  the  engineer  from  approaching  train,  where  there  was. 
his  post  on  a  car  of  more  than  average  nothing  to  prevent  its  discovery  if  it 
height  and  width,  where  he  would  be  was  there,  and  the  glance  of  the  fore- 
likely  to  be  struck  by  the  spout  in  pass-  man  was  anything  more  than  a  casual 
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should  not  be  withdrawn  from  the  jury,  where  it  is  manifest  that  re- 
covery can  be  had  on  any  view  which  can  be  taken  of  the  facts  which 


or  formal  one.  Texas  d  P.  R.  Co.  v. 
Carlin  (1903)  189  U.  S.  354,  47  L.  ed. 
849,  23  Sup.  Ct.  Rep.  585,  13  Am.  Neg. 
Rep.  688. 

Evidence  that  a  calf  slaughtered  for 
market  was  afflicted  with  anthrax  so 
that  a  servant,  in  handling  it,  became 
infected  with  the  disease,  and  that  this 
disease  cannot  possibly  fail  to  be  dis- 
covered by  a  post  mortem  examination, 
is  sufficient  to  go  to  the  jury  on  the 
issue  whether  the  master  has  been  negli- 
gent in  the  performance  of  his  duty  of 
inspection.  O'Comnor  v.  Armour  Pack- 
ing Co.  (1908)  15  L.R.A.(N.S.)  812,  85 
C.  C.  A.  459,  158  Fed.  241,  14  Ann.  Cas. 
66. 

See  also  cases  cited  in  §  1244,  note  6, 
(Mite,  as  to  the  plaintiff's  contributory 
negligence. 

The  question  whether  the  defendant 
was  chargeable  with  knowledge  of  the 
dangerous  condition  of  a  steam  boiler 
cannot  be  taken  from  the  jury,  when 
there  is  evidence  that  it  was  eighteen 
years  old,  and  that,  at  the  point  where 
it  gave  way,  the  plates  had  been  worn 
down  to  one  fourth  of  their  original 
thickness.  Lehigh  Valley  R.  Co.  v.  Kis- 
zel  (1897)  25  C.  O.  A.  566,  .51  U.  S. 
App.  265,  80  Fed.  470. 

Whether  the  master  ought  to  have 
ascertained  the  dangerous  conditions 
which  caused  the  injury  is  a  question 
for  the  jury,  where  the  facts  are  such 
that  persons  of  equally  good  judgment 
might  arrive  at  different  conclusions. 
Crowell  V.  Thomas  (1897)  18  App.  Div. 
520,  46  N.  Y.  Supp.  137. 

The  owner  of  a  mill  is  not  as  matter 
of  law  free  from  negligence  causing  the 
explosion  of  the  burrs,  where  the  engine 
by  which  the  mill  is  operated  is  run  by 
an  inexperienced  engineer,  and,  on  start- 
ing the  engine,  the  governor  refuses  to 
move  until  he  pushes  it  round  with  his 
hands,  and  he  subsequently  goes  into  the 
mill  and  lets  corn  into  the  hopper  while 
the  burrs  are  revolving  very  rapidly, 
and  immediately  after  the  explosion  he 
finds  the  engine  running  very  rapidly 
and  the  governor  standing  still.  Ford 
v.  Knipe  (1897)  180  Pa.  210,  36  Atl. 
729. 

Where  several  witnesses  have  testified 
that,  in  view  of  the  method  adopted  for 
moving  a  heavy  log,  there  should  have 


been  a  greater  number  of  men  assigned 
to  do  the  work  than  was  actually  as- 
signed to  perform  it,  the  master's  negli- 
gence is  a  question  for  the  jury.  Sup- 
ple V.  Agnew  (1901)  191  111.  439,  61  N. 
E.  392,  reversing  (1899)  80  111.  App. 
437. 

Whether  suitable  materials  have  been 
provided  for  the  preparation  of  those 
appliances  the  construction  of  which  the 
master  is  justified  in  leaving  to  the  serv- 
ants (see  §§  1542  et  seq.,  ante),  is. 
primarily  a  question  for  the  jury.  Kal- 
leck  V.  beering  (1897)  169  Mass.  200, 
47  N.  E.  698. 

A  nonsuit  at  the  close  of  plaintiff's, 
case  in  an  action  by  an  employee  against 
a  street  railway  company  for  injuriea 
received  in  a  collision  is  properly  denied 
where  there  is  evidence  tending  to  show 
that  the  signals  misled  the  employee  to' 
his  injury,  and  the  possible  existence  of 
causes  leading  to  the  derangement  of 
the  signals,  and  also  testimony  upon  the 
questions  as  to  whether  such  conditions, 
existed,  or  were  sufficient  to  cause  the 
accident,  or  were  in  any  way  chargeable 
to  the  negligence  of  the  company.  Ber- 
gen County  Traction  Co.  v.  Bliss  (1898) 
62  N.  J.  L.  410,  41  Atl.  837. 

It  is  error  to  nonsuit  a  plaintiff  where 
there  is  evidence  which  tends  to  show 
that  the  injury  may  have  been  caused 
by  a  defective  system.  Fairioeather  v> 
Oioen  Sound  Stone  Quarry  Co.  (1895) 
26  Ont.  Rep.  604. 

Contributory  negligence  and  assump- 
tion of  risk,  being  in  the  nature  of  pleas, 
of  confession  and  avoidance,  are  affirma- 
tive defenses,  and  cannot  be  considered 
on  a  motion  for  nonsuit.  Cogdell  v. 
Wilmington  &  W.  R.  Co.  ( 1899 )  124  N. 
C.  302,  32  S.  E.  706. 

In  Woodrujf  v.  Alabama  Oreat  South- 
ern R.  Co.  (1885)  75  Ga.  47,  the  court 
said  with  reference  to  the  circumstances 
under  review:  "Without  doubt,  this 
record  does  not  make  a  strong  ease  for 
the  recovery  of  damages  in  consequence 
of  the  negligence  of  the  defendant;  in- 
deed, it  is  a  very  weak  case;  but,  as 
there  is  possibly  enough  in  the  evidence 
to  enable  the  jury  to  say,  if  it  is  un- 
contradicted, that  th^  injury  was  occa- 
sioned by  the  defective  machinery  of  the 
company,  and  as  the  law  which  is  to 
determine  the  plaintiff's  right  is  some- 
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the  evidence  tends  to  establish ;  *  nor  where  there  is  evidence  tending 

to  sustain  each  of  two  antagonistic  theories  as  to  the  manner  in  which 
the  accident  occurred ;  *  nor  where  it  is  possible  to  draw  more  than 

one  inference  from  the  evidence;  ^  nor  where  the  evidence  leaves  it 
doubtful  or  uncertain  what  inference  should  be  dravni  with  regard  to 
any  of  the  points  upon  which  the  plaintiff's  right  of  recovery  de- 

what  uncertain,  the  injury  having  been  See  also  Barney  v.  Missouri  P.  B.  Co. 

sustained  in  another  state  by  the  plain-  (1899)  80  Mo.  App.  667   (evidence  tend- 

tiff,  vphile  acting  as  an  employee  of  a  ed  to  show  both  that  defects  existed  and 

railroad    company    chartered    in    that  that    they    were    obvious)  ;    Whalen   v. 

state,  and  as  it  is  doubtful  whether,  un-  XJtica  Hydraulic  Cement  Co.  (1902)   103 

<Jer   the    common   law,   which    obtained  111.  App.  149 ;  Reed  v.  Missouri,  K.  &  T. 

there  at  the  time   of  the   casualty,   he  R.  Co.    (1902)    94  Mo.  App.  371,  68  S. 

sustained  the  relation  of  coemployee  to  W.   364;   Dunphy  v.  St.  Joseph  Stock- 

the   company's   agent  whose  negligence  Yards  Co.  (1906)   118  Mo.  App.  506,  95 

caused  the  damage,  we  think  it  better  S.  W.  301;  Murphy  v.  Dyer  (1908)  223 

that  the  case  should  have  gone  to  the  Pa.  18,  72  Atl.  276. 

jury  than  to  have  been  nonsuited."  6  The  question  of  the  master's  liabil- 

In  an  action  for  injuries  to  an  engine  ity  for  the  death  of  his  servant  is  for 

wiper,  when  moving  a  wheel  by  order  of  the  jury  upon  evidence  from  which  can 

Ills  foreman,  a  charge  that,  if  plaintiff  be  drawn  either  the  inference  that  the 

was  experienced  in  such  work,  or  knew  death  was  the  result  of  the  failure  of 

or  understood  its  dangers,  if  any,  he  as-  the  master  to  exercise  reasonable  care 

sumed  the  risk,  or  if  he  failed  to  use  or-  to  provide  proper  machinery  and  appli- 

•dinary  care  and  caution,  and  such  fail-  ances  and  a  safe  place  in  which  to  work, 

ure,  if  any,  contributed  to  his  injury,  or  that  it  was  the  result  of  obvious  dan- 

"the  finding  should  be  for  defendant,  is  ger  or  risk,  or  the  want  of  ordinary  care 

proper,    where    the    testimony    did    not  on  the  part  of  the  servant.     Comben  v. 

•clearly  show  the  danger  to  be  obvious.  Belleville  Stone  Co.   (1896)   59  N.  J.  L. 

Galveston,  E.  &  8.  A.  R.   Co.  v.  Renz  226,  36  Atl.  473. 

(1900)  24  Tex.  Civ.  App.  335,  59  S.  W.  "If  the  inference  that  defendant  failed 

280.  to  use   due   care   for   plaintiff's    safety 

According  to  the  practice  and  forms  fairly  may  be  drawn  from  the  evidence 
of  procedure  in  the  Scotch  court  of  ses-  by  reasonable  minds,  the  case  is  for  the 
sion,  the  court  directs  the  issue  which  is  jury,  even  though  the  contrary  infer- 
to  be  submitted  to  the  jury.  This  im-  ence  can  be  drawn."  Sambos  v.  Cleve- 
plies  the  consideration  of  the  prima  land,  C.  C.  c8  St.  L.  R.  Co.  (1908)  134 
facie  sufficiency  of  the  plaintiff's  aver-  Mo.  App.  460,  114  S.  W.  567. 
ments  before  the  issue  is  approved.  In  Jones  v.  Wilcooo  (1907)  79  S.  C. 
Jamison  v.  Russell  (1892)  19  Sc.  Sess.  69,  60  S.  E.  231,  it  was  held  proper  to 
€as.  4th  series,  898.  submit  the  case  to  the   jury  where  it 

4  Tennessee  Coal,  Iron  dc  R.  Co.  v.  Cur-  could  not  be  said  that  the  testimony 
rier  ( 1901 )  47  0.  C.  A.  161,  108  Fed.  19 ;  was  susceptible  of  no  other  inference 
Eaynie  v.  Tennessee  Goal,  Iron  &  R.  Co.  than  that  the  negligence  of  the  servant 
(1909)  99  C.  C.  A.  71,  175  Fed.  55.  caused  the  injury.     To  the  same  effect, 

5  The  theory  of  defendant  sued  by  an  Otstot  v.  Indiana,  I.  &  I.  R.  Co.  (1902) 
employee  for  personal  injuries,  that  the  103  111.  App.  136;  Annadall  v.  Union 
injury  was  due  to  the  negligence  of  a  Cement  £  Lime  Co.  (1905)  165  Ind.  110, 
coemployee  in  not  seeing  that  the  cable  74  N.  E.  893;  Whisonant  v.  Atlanta  £ 
was  attached  to  a  car  by  which  plain-  C.  Air  Line  R.  Co.  (1910)  86  S.  C. 
tiff  was  injured  before  shoving  it  down  300,  68  S.  E.  566 ;  McBrayer  v.  Virginia 
an  incline,  should  be  given  to  the  jury, —  Carolina  Chemical  Co.  (1911)  89  S.  C. 
especially  where  the  claim  of  plaintiff  387,  71  S.  E.  980;  Texas  Mexican  R.  Co. 
is  fully  presented.  Eemug  v.  Globe  v.  Mendeg  (1903)  —  Tex.  Civ.  App. 
Foundry  Go.   (1897)   112  Mich.  616,  71  — ,  78  S.  W.  25. 

N.  W.  156. 
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pends ;  '  nor  where  the  deductions  of  fact  to  be  drawn  from  the  evi- 
dence are  disputed ; '  nor  where  opposite  conclusions  can  reasonably 
be  drawn  from  the  evidence.' 

A  corollary  of  the  rules  enunciated  above  is,  that  a  general  affirm- 
ative charge  by  which  the  jury  are  told  that,  if  they  believe  the  evi- 
dence, they  must  render  a  verdict  for  the  defendant,  should  never  be 
given,  either  in  a  case  where  there  is  any  conflict  in  the  evidence  as  to 
any  material  point  in  issue  on  which  a  recovery  may  be  had,  or  in  a 
■case  where  the  evidence  fairly  admits  of  a  conclusion  or  inference 
which  may  be  drawn  by  the  jury  adverse  to  the  right  of  the  party  re- 
questing the  charge." 

[Under  statutes  requiring  dangerous  machinery  to  be  guarded,  or 

■?  Nyhack   v.   Champagne  Lumher  Co.  l"  Louisville   &    N.   R.    Co.   v.   Smith 

'(1899)   33  C.  C.  A.  269,  63  U.  S.  App.  (1901)    129  Ala.  553,  30  So.  571    (evi- 

i519,   90   Fed.   774;    Trihay  v.   Brooklyn  denoe  tended  to  support  plaintiff's  con- 

Lead  Min.  Co.    (1886)   4  Utah,  468,  11  tention  that  he  was  injured  by  the  sud- 

Tac.  612 ;  Ozorhiemcz  v.  Carr  Goal  Min.  den  checking  of  a  car  through  the  negll- 

<£  Mfg.   Co.    (1910)    83   Kan.   473,   112  gence  of  the  foreman  of  the  switching 

Pac.  135.  crew  to  which  he  belonged)  ;   Portland 

^Laskyv.  Canadian  P.  R.  Co.  (1891)  Gold   Min.   Co.   v.   Flaherty    (1901)    49 

83   Me.    461,   22   Atl.   367.     The   court  C.  C.  A.  361,  111  Fed.  312,  21  Mor.  Min. 

said:     "In  any  case  where  intention  is  Eep.  555;  Willamette  Pulp  &  Paper  Co. 

to  be  discovered,  exigencies  weighed,  or  v.  Bonner   (1909)   92  C.  C.  A.  568,  167 

matters    of    expediency    considered,    al-  Fed.  116;   Birmingham  Traction  Co.  v. 

-though  the  testimony  may  not  be  con-  Reville  (1903)  136  Ala.  335,  34  So.  981; 

flicting,    still,    unless    the    case    is    so  Southren   Car   <&  Foundry   Co.   v.  Jen- 

palpably  right  or  wrong  that  there  can  nings  (1903)  137  Ala.  247,  34  So.  1002; 

be  but  one  opinion  about  the  case,  the  Duke  v.  Bill  Mfg.  Co.   (1904)   120  Ga. 

question   is   for  the  jury,   and  not  the  1074,  48  S.  E.  408;  Collins  v.  Southern 

■court.    Such  interpretations  arise  more  R.   Co.    (1906)    124   Ga.   853,  53   S.   E. 

often  in  negligence  cases  than  any  other.  388;  Roquemore  v.  Allany  d  N.  R.  Go. 

The  negligence  of  neither  party  can  be  (1907)   127  Ga.  330,  56  S.  E.  424;  Hul- 

conclusively   established   by   a   state   of  bard  v.  Macon  R.  &  Light  Co.  (1908)   5 

undisputed   facts   from   which   different  Ga.   App.   223,    62    S.   E.    1018;    Ide  v. 

inferences  may  be  fairly  drawn  or  upon  Fratcher   (1902)    194  111.  552,  62  N.  E. 

which   fair-minded  men  may   arrive   at  814;  Brossman  v.  Drake  Standard  Mach. 

■different   conclusions.      Nugent   v.   Bos-  Works    (1908)    232   111.   412,   83   N.  E. 

ton,  C.  &  M.  R.  Go.    ( 1888 )   80  Me.  62,  936 ;  Sober  v.  W.  P.  Nelson  Co.  ( 1902 ) 

6  Am.   St.  Rep.  151,  12  Atl.   797,  and  101  111.  App.  336;  Illinois  C.  R.  Co.  v. 

cases  cited."  Leisure    (1906)    28    Ky.   L.   Rep.    768, 

s  Belleville     Stone     Go.     v.     Mooney  90   S.  W.  269;   Louisville  &  N.  R.   Co. 

(1897)    60  N.   J.  L.  323,   38  Atl.   835,  v.  Bell    (1908)    —  Ky.  — ,   114  S.  W. 

.afBrmed  in    (1897)    61  N.  J.  L.  253,  39  328;    Flint  v.  Kelly    (1901)    180  Mass. 

L.R.A.   834,  39  Atl.  764,   19  Mor.  Min.  181,  62  N.  E.   5;    Germanus  v.  Lehigh 

Rep.  264;  Sauvageau  v.  River  Spinning  Valley  R.  Co.  (1907)  74  N.  J.  L.  662,  67 

•Co.  (1904)  129  Fed.  961.  Atl.   79;    Schmitt  v.  Rohn    (1908)    127 

In   determining  the  correctness   of  a  App.  Div.  220,  110  N.  Y.  Supp.   1086; 

nonsuit,  plaintiff  is  entitled  to  the  bene-  McCord  v.  Southern  R.  Co.   (1902)    130 

fit  of  any  fact  that  the  jury  could  have  N.  C.  491,  41  S.  E.  886;  Carr  v.  Ameri- 

found  from  the  evidence,  and  to  all  the  can  Locomotive  Co.  (1908)  31  R.  I.  234, 

inferences  warranted  thereby.     Kirwan  77   Atl.    104,   Ann.    Cas.    1912    B,    131; 

T    American   Lithographic    Co.    (1910)  Roach  v.  Eaile   Gold  Min.   Co.    (1905) 

197  N   Y   413,  27  L.R.A.(N.S.)  972,  90  71  S.  C.  79,  50  S.  E.  543;   Roberts  v. 

3Sr.  E.  945,  18  Ann.  Cas.  650.  Fielder  Salt  Works  (1903)  -—  Tex.  Civ. 
M.  &  S.  Vol.  IV.— 313. 
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guarded  "when  practicable,"  it  is  generally  held  that  the  questiom 
whether  or  not  it  is  practicable  to  guard  the  machinery  is  a  question 
for  the  jury.^"*] 

c.  Facts  and  conclusions  not  disputable. — The  question  whether 
there  was  culpability  in  the  premises  is  one  to  be  determined  by  the- 
court  when  the  facts  are  undisputed  or  clearly  established,  and  the- 
conclusion  to  be  drawn  from  those  facts  is  a  matter  which  cannot 
reasonably  be  the  subject  of  any  doubt  or  controversy;  *'  and  where- 

App.  — ,  72  S.  W.  618;   Atlanta  &  B.  (1908)   48  Wash.  241,  16  L.R.A.(N.S.) 

Air-Line  R.  Co.  v.  Weaver   (1904)   121  140,  93  Pae.  430;  Ramm  v.  Eewitt-Lea. 

Ga.  466,  49  S.  E.  291    (some  evidence  Lumler  Co.    (1908)    49  Wash.  263,  94 

that  servant  was  in  the  discharge  of  hia  Pac.     1081 ;     Camphell    v.     Wheelihan- 

duties  when  injured).  Weidauer  Go.   (1907)   45  Wash.  675,  89* 

A  charge  that,  in  the  absence  of  any  Pac.  161 ;  Guinard  v.  Knapp-Stout  &  Co.. 
evidence  of  defects  in,  or  negligent  con-  Co.  (1897)  95  Wis.  482,  70  N.  W.  671,, 
struction  of,  or  negligent  use  by  defend-  2  Am.  Neg.  Rep.  784;  Ereiderv.  Wiscon- 
ant  of,  the  structure  which  fell,  the  jury  sin  River  Paper  d  Pulp  Co.  (1901)  110" 
cannot  infer  negligence,  is  properly  re-  Wis.  645,  86  N.  W.  662;  Walker  v.  Sim- 
fused,  where  the  evidence  is  conflicting  mons  Mfg.  Co.  (1907)  131  Wis.  542,  llO- 
upon  the  question  whether  the  structure  N.  W.  694;  Miller  v.  Kimherly  &  C.  Co. 
had  been  built  in  a  proper  -way.  Such  (1908)  137  Wis.  138,  118  N.  W.  536; 
a  charge  substantially  requests  the  Monaghan  v.  'Northwestern  Fuel  Co.. 
judge  to  direct  a  verdict  for  the  defend-  (1909)  140  Wis.  457,  122  N.  W.  1066; 
ant.  Alexander  v.  Maryland  Steel  Co.  Miller  y.  Kimherly  <&  C.  Co.  (1908)  137 
(1899)  189  Pa.  582,  42  Atl.  286.  Wis.  138,  118  N.  W.  536. 

lOa.  Pinnell  y.  Cutsinger  (1909)  44  Ind.  ""It  is  well  settled  that  the  court 
App.  419,  89  N.  E.  493;  La  Porte  Car-  may  withdraw  a  case  from  them  alto- 
riage  Co.  v.  Sullender  (1904)  —  Ind.  gether  and  direct  a  verdict  for  the  plain- 
App.  — ,  71  if.  E.  922;  Oienchain  v.  tiff  or  the  defendant,  as  the  one  or  the 
Harris  &  C.  Bros.  (1910)  148  Iowa,  86,  other  may  be  proper,  where  the  evidence 
126  N.  W.  960;  Stodola  v.  Ceda/r  Rapids  is  undisputed,  or  is  of  such  a  conclusive 
d  M.  C.  R.  Co.  (1911)  152  Iowa,  37,  131  character  that  the  court,  in  the  exer- 
N.  W.  38;  W.  M.  Ritter  Lumber  cise  of  a,  sound  judicial  discretion,. 
Go.  y.  Jordan  (1910)  138  Ky.  522,  128  would  be  compelled  to  set  aside  a  ver- 
S.  W.  596;  Peterson  v.  Johnson-Went-  diet  returned  in  opposition  to  it."  Pat- 
worth  Co.  (1897)  70  Minn.  538,  73  ton  y.  Texas  &  P.  R.  Go.  (1901)  179  U.. 
N.  W.  510;  Sruyder  v.  Waldorf  Box  S.  658,  45  L.  ed.  361,  21  Sup.  Ct.  Rep^ 
Board   Co.    (1910)    110   Minn.   40,   124  275. 

N.  W.  450;   SJcarpmoen  v.  Cloquet  Box        "It  is  only  where  the  facts  are  suchj 

Go.    (1911)    114  Minn.  278,  130  N.  W.  that  all  reasonable  men  must  draw  the- 

1106;    Bair  v.   Heibel    (1903)    103  Mo.  same   conclusion    from    them,    that   the- 

App.   621,   77   S.  W.   1017 ;    Morgan  v.  question  of  negligence  is  ever  considered 

C.  Eager  d  Sons  Binge  Mfg.  Go.  (1906)  as  one  of  law  for  the  court."     Grand' 

120  Mo.  App.  590,  97  S.  W.  638;  Dix  v.  Trunk  R.  Co.  y.  Ives   (1892)   144  U.  S. 

Union  Ice  Go.    (1908)   76  N.  J.  L.  178,  408,  417,  36  L.  ed.  485,  489,  12  Sup.  Ot.. 

68    Atl.    1101;    Johnson    v.    Onondaga  Rep.    679     (quoted    with    approval    in^ 

Paper  Go.  (1906)   112  App.  Div.  667,  98  Texas  d  P.  R.  Go.  v.  Gentry  (1896)  163. 

N.  y.  Supp.  602;  Sullivan  y.  Schweinler  U.   S.   368,  41  L.  ed.   193,  16  Sup.  Ct. 

(1911)    142  App.  Div.  940,  127  N.  Y.  Rep.  1104). 

Supp.  290;  Erickson  v.  E.  J.  McNeeley       It  is  error  to  submit  to  the  jury  the- 

d  Go.   (1906)   41  Wash.  509,  84  Pac.  3;  question  whether  a  breach  of  duty  waa. 

Rector  v.  Bryant  Lumler  d  Shingle  Mill  committed,  if  it  is  apparent  that,  un- 

Co.    (1906)    41  W-ash.  556,  84  Pac.  7;  der  the  evidence  introduced,  there   are 

Boyle  V.   Anderson   d   M.   Lumber   Go.  two  or  more  possible  ways  of  accounting 

(1907)    46    Wash.    431,    90    Pac.    433;  for  the  accident,  and  that  negligence  is. 

Barclay  v.   Puget   Sound   Lumber   Co.  not  a  permissible  inference  in  any  point 
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the  weight  of  evidence  is  clearly  against  the  contention  of  either 
party  with  respect  to  a  material  fact.^^ 

That  the  power  of  the  court  to  control  the  verdict  in  actions  for 
negligence  is  usually  exercised  for  the  advantage  of  the  defendant  is 
a  fact  well  known  to  everyone  who  has  even  the  most  superficial 
acquaintance  with  cases  of  this  type.  But  the  general  rule  stated 
above  is  also  applied,  under  appropriate  circumstances,  for  the  bene- 
fit of  the  plaintiff.  That  is  to  say,  where  the  facts  are  substantially 
undisputed,  and  the  conclusion  that  there  was  a  negligent  omission 
of  duty  by  defendant  is  one  at  which  all  reasonable  men  must  have 
arrived  from  a  consideration  of  those  facts,  the  question  of  liability 
becomes  one  of  law,  and  it  is  not  error  for  the  court  to  instruct  the 
jury  that  the  right  to  recover  is  established,  and  to  submit  to  them 
only  the  question  of  damages.^' 

of  view.     Essex  County  Electric  Co.  v.  which  negligence  is  imputable  to  a  mas- 

Kelly    (1894)   57  N.  J.  L.  100,  29  Atl.  ter  or  a  servant. 

427    (alternatives  were  that  the  defect        i^Cummings  v.  Chicago  &  N.  W.  B. 

was  latent  and  undiscoverable  by  rea-  Co.  (1899)  89  111.  App.  199,  writ  of  er- 

sonable    inspection,    or    that    servant's  ror  dismissed  (1901)   189  111.  608,  60  N. 

means   of  knowledge  were  better   than  B.  51;  Gernand  v.  Smith  (1901)   66  N. 

those  of  master) .  J.  L.  390,   49  Atl.  427;   Kilpatrick  v. 

In  an  action  to  recover  for  the  death  Choctaw,  0.  d  G.  R.  Co.  (1901)   3  Ind. 

of  such  servant,  when  it  appeared  that  Terr.  635,  64  S.  W.  560,  10  Am.  Neg. 

all  the  parts  of  the  apparatus  used  ex-  Rep.  397;  Russell  v.  Allen  (1901)   107 

cept   the    rope    safely    performed   their  La.  516,  32  So.  78,  12  Am.  Neg.  Rep. 

functions,  their  suflSciency  or  fitness  is  448;   Bays  v.  Warren  Featherlone  Co. 

not  a  matter  in  issue,  and  it  is  error  to  (1902)    131  Mich.  205,  91  N.  W.  164; 

submit    such    questions    to    the    jury.  Oglesty  v.  Missouri  P.  R.  Co.    (1903) 

Bunt  v.  Kile  (1899)  38  C.  C.  A.  641,  98  177  Mo.  272,  76  S.  W.  623;   Purler  v. 

Fed.  49.  Kansas  City  Bolt  &  Vut  Co.  (1904)  185 

-     Whether  a  person  is  a  fellow  servant  Mo.  301,  84  S.  W.  890 ;  Green  v.  Barnes 

or  a  superior  is  a  question  of  law  for  Mfg.  Co.  (1903)  69  N.  J.  L.  596,  55  Atl. 

the  court,  wheTe  the  facts  are  not  in  dis-  1083;    Buckley    v.    Palmer    (1901)     36 

pute.     National  Fertilizer  Co.  v.  Travis  Misc.  337,  73  N.  Y.  Supp.  542. 
(1899)    102   Tenn.    16,   49    S.   W.   832;        13  Toledo  Breioing  &  Malting   Co.   v. 

Gillert  v.  Burlington,  C.  R.  &  W.  R.  Co.  Bosch  (1900)  41  C.  C.  A.  482,  101  Fed. 

(.1904)    63  C.  C.  A.  27,  128  Fed.  529;  530;  Mexican  C.  R.  Co.  v.  Glover  (1901) 

Parks  V.  Southern  R.  Co.  (1906)   74  C.  46  C.  C.  A.  334,  107  Fed.  356. 
C.  A.  414,  143  Fed.  276;  Ward  v.  Man-        The   court  may   take   from   the   jury 

hattan  R.  Co.  (1904)  95  App.  Div.  437,  the  question  of  proximate  cause  of  in- 

88   N.   Y.   Supp.   758;    Brownwood   Oil  jury  to  a  child  employed  in  a  factory 

Mill  V.  Stubllefield  (1909)  53  Tex.  Civ.  when   under  the   statutory   age,   where 

App.  165,  115  S.  W.  626.  the  evidence  shows  that  he  was  injured 

Where  only  one  inference  can  reason-  in  operating  the  machine  which  he  was 

ably  be   drawn  from  the  evidence,  the  employed  to  operate.    Leathers  v.  Blaok- 

court  is  not  bound  by  the  conclusion  well  Durham  Tolacco  Co.    (1907)    144 

of  the  jury.    Pre  v.  Standard  Portland  N.  C.  330,  9  L.R.A.(N.S.)  349,  57  S.  E. 

Cement  Co.  (1908)  9  Cal.  App.  591,  100  11. 
Pac.  122.  "If  tlie  evidence  permits  of  no  other 

Numerous  illustrations  of  the  manner  inference  than  that  the  defendant  failed 

in  which  this  rule  has  been  applied  will  in  this  duty  to  plaintiff,  it  devolved  on 

be  found  in  the  earlier  chapters  which  the   court   to   determine   that   question 

deal    with    the     circumstances     under  as  matter  of  law,  leaving  nothing  for 
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1638.  [866]  Instructions. — In  various  places  in  the  earlier  chapters 
of  this  treatise  the  propriety  of  instructions  has  been  discussed  with 
reference  to  the  question  whether  they  presented  with  completeness 
and  precision  one  or  other  of  the  doctrines  of  substantive  law  upon 
which  the  servant's  right  of  action  depends.  In  the  present  section 
it  is  proposed  to  summarize  the  effect  of  the  cases  in  which  the  cor- 
rectness of  the  instructions  has  been  considered  under  its  more  general 
aspects.^  The  principles  of  trial  practice  illustrated  by  these  de- 
cisions are,  of  course,  applicable  to  all  actions  of  which  the  gravamen 
is  negligence,  and  in  this  point  of  view  the  conclusions  arrived  at  can- 
not be  said  to  possess  any  special  or  characteristic  significance  in 
relation  to  the  subject  of  the  liability  of  employers.  It  is  not  amiss, 
therefore,  to  remark  that  the  rulings  collected  in  the  subjoined  note, 
like  many  of  those  stated  in  other  parts  of  this  treatise,  are  inserted 
merely  for  the  purpose  of  furnishing  the  practitioner  with  a  useful  list 
of  authorities  in  which  the  principles  adverted  to  are  exemplified  in 
relation  to  various  evidential  situations  which  have  arisen,  and  may 
well  arise  again,  in  actions  for  injuries  received  by  servants.  When, 
as  happens  not  infrequently,  a  case  may  be  classified  under  more  than 
one  heading,  its  position  has  been  determined  by  what  the  author 
conceives  to  be  the  most  important  phase  of  the  decision.* 

the  jury  to  pass  upon  in  respect  to  it."  tration  of  the  law  would  be  intolerable. 
Parker  v.  Fairhcmlcs-Morse  Mfg.  Co.  'But  there  is  nothing,'  said  Judge  (now 
(1907)  130  Wis.  525,  110  N.  W.  409.  Mr.  Justice)  Brown,  of  the  Supreme 
In  this  case  the  trial  court  had  submit-  Court  of  the  United  States,  'which  tends 
ted  the  master's  negligence  to  the  jury  to  belittle  the  authority  of  the  courts, 
under  erroneous  instructions;  but  the  or  to  impair  the  confidence  of  the  public 
court  held  that  that  was  immaterial,  in  the  certainty  of  justice,  as  much  as 
since  the  defendant  was  not  entitled  to  the  habit  of  reversing  eases  for  slight 
have  his  negligence  passed  upon  by  the  errors  in  admitting  testimony,  or  trifl- 
jury  at  all.  ing  slips  in  the  charge.  .  .  .  Better 
1  In  view  of  the  rigorous  standards  by  far  the  practice  of  the  English  courts 
which  have  been  applied  in  many  of  the  and  the  Federal  Supreme  Court,  where 
cases  cited  infra  and  in  the  chapters  re-  every  intendment  is  made  in  favor  of 
ferred  to  in  the  text,  it  is  impossible  not  the  action  of  the  lower  court,  and  cases 
to  regret  that  courts  of  review  are  not  are  rarely  reversed  except  for  errors  go- 
more  thoroughly  permeated  with  the  ing  to  the  very  merits, — errors  which 
liberal  spirit  which  pervades  the  follow-  usually  obviate  the  necessity  of  a  second 
ing  passage  in  a  recent  judgment  by  one  trial.'  Report  American  Bar  Associa- 
of  the  Federal  courts  of  appeal :  "If  tion,  1889,  p.  — .  Though  these  remarks 
every  slight  defect  or  slip  which  a,  mi-  of  the  learned  justice  were  not  uttered 
■croscopic  eye  can  detect  in  a  question  from  the  bench,  they  express  the  rule 
or  answer  or  the  charge  of  the  court  is  upon  the  subject  by  which  appellate 
to  be  counted  prejudicial  error,  liti-  courts  should  be  guided,  and  they  have 
gation  will  become  interminable  over  our  approval."  Western  Coal  &  Min. 
subtle  refinements  and  quibbles  which  Co.  v.  Berierich  (1899)  36  C.  C.  A.  364, 
were  not  seen  or  regarded  by  the  judge  94  Fed.  329. 

or  jury  at  the  trial,  and  which  had  no  *  (a)  Instructions  as  to  abstract  legal 
bearing  whatever  on  the  decision  of  the  principles. — An  instruction  which  pro- 
case  on  its  merits.     Such  an  adminis-  ceeds  upon  the  assumption  that  an  ap- 
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pliance  furnished  by  the  master  is  dan- 
gerous per  se,  and  that  in  its  use  the 
master  is  negligent,  because  there  are 
other  appliances  not  dangerous,  which 
he  might  use,  is  erroneous.  Chicago  & 
E.  I.  R.  Co.  V.  Finnan  (1899)  84  111. 
App.  383.  (See,  generally,  chapter 
XXXVIII.,  ante.) 

An  instruction  of  which  the  effect  is 
that  the  plaintiff  can  recover  if  he 
proves  the  existence  of  a  single  one  of 
two  or  more  defects  alleged  in  the  dec- 
larations as  the  cause  of  his  injury  is 
not  open  to  exception.  St.  Louis,  P.  & 
N.  R.  Co.  V.  Dorsey  (1901)  189  111.  251, 
59  N.  E.  593,  affirming  (1900)  89  111. 
App.  555. 

An  instruction  that,  if  plaintiff's  in- 
juries were  caused  by  defects  in  defend- 
ant's machinery  on  which  he  was  work- 
ing, and  plaintiff  was  not  guilty  of  con- 
tributory negligence,  he  was  entitled  to 
recover,  unless  he  knew,  or,  by  the 
exercise  of  ordinary  care,  could  have 
known,  of  the  defects,  is  erroneous,  for 
the  reason  that  it  omits  the  necessary 
element  of  defendant's  knowledge  of  the 
defects.  Virginia  &  N.  C.  Wheel  Co.  v. 
ChalUey  (1900)  98  Va.  62,  34  S.  E. 
976.  (See,  generally,  chapter  xliii., 
ante). 

An  instruction  that  plaintiff  is  enti- 
tled to  recover  unless  the  condition  of 
an  embankment  by  the  fall  of  which  he 
was  injured  was  such  as  to  threaten 
such  "glaring,  apparent,  and  immediate 
danger  that  a  person  of  ordinary  care 
and  prudence  would  have  refused  to 
work  around  it  under  the  circum- 
stances," is  erroneous,  as  it  does  not 
embody  the  rule  which  would  govern  a 
reasonably  careful  person.  Bradley  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1897)  138 
Mo.  293,  39  S.  W.  763. 

The  fact  that  a  jury  is  directed  to 
find  the  defendant  guilty  if  he  furnished 
a  defective  appliance,  and  the  plaintiff 
was  injured  by  reason  of  that  defect, 
while  exercising  ordinary  care,  does  not 
constitute  prejudicial  error,  where  the 
instruction  contains  the  additional 
words,  "If  the  jury  should  also  believe 
from  the  evidence  that  the  plaintiff  did 
not  know  of  the  defect."  The  intend- 
ment is  that  the  jury  would  have 
inferred  that  their  verdict  was  to  be 
conditional  upon  their  believing  from 
the  evidence  the  first,  as  well  as  the 
last,  fact  specified.  Toledo,  W.  £  W. 
B.  Go.  v.  Ingraham  (1875)   77  111.  309. 

In    an    action    for    personal    injuries 


caused  by  the  fall  of  a  derrick  while  be- 
ing raised  from  one  floor  of  a  building 
to  another,  the  jury  were  fully  instruct- 
ed upon  the  questions  raised  in  the  case. 
Upon  their  return  into  court  with  the 
inquiry  as  to  precisely  what  matters 
they  were  to  decide,  the  judge  replied 
that  the  only  substantial  question  was 
whether  the  derrick  and  its  appliances 
were  such  that  it  could  be  safely  hoist- 
ed from  one  floor  to  another;  and  re- 
peated the  instructions  previously  given 
upon  that  subject.  The  foreman  then 
asked  if  "appliances"  included  "brains." 
The  judge  answered  "No."  Held,  that 
the  defendant  had  no  ground  of  excep- 
tion. Summersell  v.  Fish  (1875)  117 
Mass.  312.  The  point  made  by  counsel 
was  that  the  effect  of  the  judge's  an- 
swer was  to  exclude  an  element  which 
bore  upon  the  question  whether  the 
method  of  using  the  appliance  was  a 
proper  one. 

A  charge  is  erroneous  which  gives  the 
jury  to  understand  that  the  mere  fact 
of  minority,  of  and  in  itself,  imposes  up- 
on the  master  a,  greater  degree  of  care 
in  regard  to  the  servant  than  that  which 
rests  upon  him  in  respect  to  a  servant 
of  full  age.  It  is  the  immaturity  of 
mental  and  physical  faculties  and  capac- 
ity which  is  incident  to  some,  not  all, 
minors,  and  not  the  mere  fact  of  mi- 
nority, which  the  master  must  have  spe- 
cial regard  for;  and  where,  in  a  given 
instance  of  minority,  this  immaturity  is 
wanting,  the  minor  is  put  upon  the  same 
footing  as  an  adult.  Alahama  Mineral 
R.  Co.  V.  Marcus  (1896)  115  Ala.  389, 
22  So.  135.  (See,  generally,  chapter 
XXXV.,  B,  ante.) 

It  is  error  to  give  an  instruction 
which  virtually  directs  the  jury  to  find 
for  the  plaintiff  if  he  has  no  personal 
knowledge  of  a  defect,  whether  the  acci- 
dent has  been  caused  by  the  negligence 
of  his  fellow  servants  or  not.  Reynolds 
V.  Kneeland  (1892)  63  Hun,  283,  17  N. 
Y.  Supp.  895. 

An  erroneous  instruction  as  to  the 
circumstances  which  will  create  the  re- 
lation of  master  and  servant  is  not 
cause  for  reversal  of  a  judgment  for 
plaintiff,  where  there  is  no  question  but 
that  the  negligence  which  caused  plain- 
tiff's injury  was  that  of  a  vice  principal, 
and  not  of  a  fellow  servant.  Westville 
Coal  Co.  V.  Schwartz  (1898)  177  111. 
272,  52  N.  E.  276,  affirming  (1898)  75 
111.  App.  468. 

In  an  action  in  which  the  defendant 
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was  charged  with  negligence  in  not  fur- 
nishing proper  pinch  bars  and  a  suffi- 
cient number  of  persons  to  move  the 
tender,  the  court  charged  that  it  was 
the  duty  of  plaintiff  to  exercise  care  to 
acquaint  himself  with  the  workj  and 
with  the  appliances,  grounds,  and 
tracks  whereon  he  was  required  to  work, 
and  that,  in  determining  whether  he  had 
exercised  care,  it  was  proper  to  consid- 
er the  length  of  time  he  had  been  in  de- 
fendant's employ,  and  his  intelligence 
and  experience.  The  court  rejected  the 
contention  that,  although  the  charge 
was  correct,  as  applied  to  defects  in  the 
tools,  appliances,  grounds,  and  tracks, 
it  was  not  applicable  to  machinery,  ap- 
pliances, grounds,  rails,  and  tracks, 
which  were  properly  constructed.  Ca- 
how  V.  Chicago,  R.  I.  d  P.  R.  Co.  (1901) 
113  Iowa,  224,  84  N.  W.  1056. 

An  instruction  as  to  the  duties  of  a 
mine  owner  to  his  employees,  substan- 
tially in  the  language  of  Kurd's  Rev. 
Stat.  1899,  p.  1169,  §  18,  imposing  them, 
was  held  to  be  a  sufficient  statement  of 
such  duties.  Donh  Bros.  Coal  &  Coke 
Go.  V.  Peton  (1901)  95  111.  App.  193, 
affirmed  in  (1901)  192  111.  41,  61  N.  E. 
330,  citing  Mt.  Olive  &  8.  Coal  Co.  v. 
Rademacher  (1901)  190  111.  538,  60  N. 
E.  888. 

An  instruction  under  the  mine  and 
miners'  act  which  departs  from  the  pro- 
visions of  the  statute  with  respect  to 
the  purpose  for  which  the  props,  caps, 
and  timbers  are  to  be  provided  is  mis- 
leading. Kedes  v.  Christian  County 
Coal  Co.  (1909)  149  111.  App.  434. 

Where  plaintiff,  a  brakeman,  was  in- 
jured while  uncoupling  a  car  from  a 
tender,  the  drawhead  of  which  was  de- 
fective, an  instruction  that  "employees 
.  .  .  are  not  presumed  to  take  risks 
arising  from  the  negligence  of  the  em- 
ployer" is  not  erroneous  if  it  is  fol- 
lowed by  a  charge  that  if  the  employee 
knows,  or  by  use  of  care  can  discover, 
that  machinery  is  defective,  and  then 
undertakes  to  use  it,  and  is  injured,  he 
is  guilty  of  negligence.  International 
<&  G.  N.  B.  Co.  V.  Gourley  (1899)  21 
Tex.  Civ.  App.  579,  54  S.  W.  307. 

In  Litton  T.  Thornton  (18S1)  7  Vict. 
L.  Rep.  (L.)  4,  the  jury  found  for  the 
defendant  upon  a  charge  in  which  they 
were  told  that  if  the  plaintiff  had  liad 
an  opportunity  of  seeing  the  defective 
nature  of  the  machine  (a  pile  driver) 
there  was  as  great  an  obligation  upon 
him  as  upon  the  employer  to  know  it. 


and  that  if  he  chose  to  work  the  ma- 
chine, knowing,  or  having  the  opportu- 
nity of  knowing,  its  faulty  construction, 
he  took  the  risk  upon  himself.  The 
verdict  was  sustained  on  the  ground 
that,  in  order  to  justify  setting  it  aside, 
it  would  be  necessary  to  take  the  posi- 
tion that  a  servant,  having  contracted 
to  work  a  machine,  is  not  bound  to  ob- 
serve its  condition,  or  not  at  liberty  to 
refuse  to  work  it  if  he  finds  it  defect- 
ive. The  court  considered  that  the 
plaintiff  ought  to  have  noticed  a  defect 
of  the  kind  alleged,  and  that,  if  he  did 
not,  he  incurred  the  risk  of  a  jury  find- 
ing that  he  had  contributed  to  the  ac- 
cident by  his  own  negligence. 

In  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Delahunty  (1880)  53  Tex.  206,  it  was 
urged  that  a  new  trial  should  be  or- 
dered, for  the  reason  that  the  jury  had 
been  charged  that  it  was  the  duty  of 
the  defendant  to  furnish  "sound  mate- 
rial with  which  to  do  the  work."  The 
court  admitted  that  this  instruction 
contravened  the  principle  that  a  master 
is  not  an  insurer,  but  refused  to  set 
aside  the  verdict,  as  the  evidence  clear- 
ly showed  that  the  defendant  company 
had  been  negligent.  The  position  was 
taken  that,  as  no  complaint  had  been 
made  at  the  trial  with  regard  to  the  cor- 
rectness of  the  instruction,  the  defend- 
ant should  be  required  to  make  a 
stronger  showing  as  to  its  prejudicial 
quality  than  if  it  had  been  objected  to 
at  the  right  time.  But  this  decision 
would,  perhaps,  not  be  approved  by  all 
courts. 

As  every  material  question  in  employ- 
ers' liability  cases  is  comprised  in  the 
issue  of  negligence,  the  defendant  in 
such  a  case  is  not  entitled  to  an  in- 
struction that  the  plaintiff  cannot  re- 
cover if  the  injury  was  the  result  of  an 
"unavoidable  accident,"  though  it  is 
pleaded  in  the  answer  that  such  was 
the  cause  of  the  injury.  San  Antonio 
Gas  Go.  V.  Robertson  (1899)  —  Tex. 
Civ.  App.  — ,  55  S.  W.  347.  The  judg- 
ment was  reversed  in  (1900)  93  Tex. 
503,  56  S.  W.  323,  but  not  on  this  point. 

Where  a  special  verdict  is  taken,  the 
jury  should  not  be  instructed  with  re- 
gard to  the  legal  effect  of  their  findings, 
as  the  effect  of  such  an  instruction  may 
be  to  create  an  inclination  to  adopt 
that  theory  of  the  evidence  which  will 
enable  the  servant  to  recover.  Thus, 
where  the  question  as  to  whether  the 
accident  was  occasioned  by  a  defective 
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pipe  or  the  negligence  of  W.,  a  fellow  herland    (1909)    111   Md.   196,   73   Atl. 

■workman,  is  submitted  to  the  jury,  an  705. 

instruction    that,     if    the     injury    was  A  charge  permitting  the  plaintiff  to 

<caused  by  the  negligence  of  W.,  the  de-  recover  if  he  was  in  the  exercise  of  due 

fendant  would  not  be  liable,  is  errone-  care,    standing   alone,    is    erroneous    as 

•ous.     Mushach  v.  Wisconsin  Chair  Co.  ignoring  the  fact  that  it  was  necessary 

(1900)    108  Wis.  57,  84  N.  W.   36.  first  to  find  that  the  master  was  negli- 

As  the  burden  of  proving  contributory  gent.    El  Dorado  &  B.  R.  Go.  v.  Whatley 

-negligence    is    upon    the   defendant,    an  (1908)    88  Ark.  20,  129  Am.  St.  Rep. 

instruction  is  erroneous  which  directed  93,  114  S.  W.  234. 

the  jury  to  find  for  the  plaintiff  if  the  An  instruction  that  if  the  jury  finds 
material  allegations  of  her  complaint  from  the  evidence  that  the  plaintiff  has 
Tiad  been  sustained;  ignoring  the  ques-  made  out  his  case  by  a  preponderance 
tion  of  contributory  negligence,  proof  of  of  the  evidence,  as  alleged  in  his  decla- 
which,  having  been  made  by  the  defend-  ration,  then  the  jury  shall  find  the  de- 
ant,  might  have  been  sufficient  to  defeat  fendant  guilty,  is  erroneous  as  eliminat- 
the  action,  although  the  allegations  of  ing  the  question  of  assumption  of  risk 
the  complaint  had  been  proved.  Chica-  from  the  case,  as  it  is  not  averred  in 
go,  I.  &  L.  R.  Co.  V.  Wicker  (1904)  34  either  count  of  the  declaration,  express- 
Ind.  App.  215,  72  N.  E.  614.  ly  or  by  implication.     Pullman  Co.  v. 

It  is  proper  to  refuse  an  instruction  Preyila   (1906)    136  111.  App.  303;  CH- 

-that  the  jury  were  to  find  for  the  de-  cago  d  E.  I.  R.  Co.  v.  Walker   (1907) 

fendant    in   case    they    were   imable    to  137  111.  App.  428. 

■determine     whether     the     injury     was  It  is  not  error  to  refuse  an  instruo- 

•caused  by  defective  materials  furnished  tion   which   proceeds    upon    the   theory 

by  the  master,  or  by  reason  of  the  in-  that  if  the  plaintiff's  act  in  crossing  the 

competency    of    the    foreman.      J.    W.  tracks  ahead  of  the  train  was  the  prox- 

Bishop  Co.  V.  Dodson   (1907)    81  0.  0.  imate  cause  of  his  death,  there  can  be 

A.  346,  152  Fed.  128.  no  recovery,  even  though  such  crossing 

The   defenses   of   assumption   of   risk  was    in    the    regular    discharge   of    his 

and  contributory  negligence  being  essen-  duty,  and  although  he  had  no  other  way 

tially  different,  and  not  dependent  upon  to  go  to  his   place  of  duty   except   by 

-the  same  principles  of  law,  the  granting  crossing  the  tracks,  and  notwithstanding 

of   an   instruction  which   combines   the  his  conduct  was  entirely  free  from  neg- 

■defenses  without  any  explanation  to  the  ligence.     Toledo,  St.  L.  £  W.  R.  Co.  v. 

jury  as  to  the  distinction  between  them  Kountz  (1909)  94  C.  C.  A.  244,  168  Fed. 

is  calculated  to  confuse  the  jury.  South-  832. 

ern  R.  Co.  v.  Garr  (1907)   82  C.  C.  A.  It  is   error  to  give  a  charge  which 

240,  153  Fed.  106.  permits  a  recovery  without  regard  to 

A  charge   directing  the  jury  to  find  the  servant's  knowledge  of  the  defects, 

for  the  defendant  if  they  should  deter-  where   the   complaint   alleges   that   the 

mine  certain  facts,  which  pretermits  all  plaintiff   was    ignorant   of   the   danger, 

inquiry  as  to  the  defendant's  negligence,  Indiana  Bituminous  Coal  Co.  v.  Buffey 

and   hypothesizes   none   on  the  part  of  (1901)   28  Ind.  App.  108,  62  N.  E.  279. 

the  plaintiff,  is  properly  refused.     Bir-  An  instruction  permitting  a  recovery 

mmgham    Min.    &    Contracting    Go.   v.  for  either  one  of  two  alleged  defects,  if 

melton  (1907)  149  Ala.  465,  43  So.  110.  they   are   found   to   exist,   is  erroneous 

A   charge   ignoring  the   duty   of   the  where  one  of  the  defects  is  obvious,  and 

master  to  furnish  originally  safe  appli-  t'l^f  *  thereof  consequently   assumed 

,      „f„°„j      Tii,..,^s„nr,nn,  bv  the  servant.     Paulson  v.  Bettendorf 

ances  is  properly  '•^^'^^f ;^/*'3\^'\"'^  Lie  Co.   (1910)   146  Iowa,  399,  125  N. 

Rolling  Mill  Co.  v.  Myers   (1907)    150  -^^174 

Ala.  344,  43  So.  492.  Where   the   complaint  charges   negli- 

It  is  not  error  to  refuse  an  instruc-  ^^^^^   ^^   ^^^^^^^  ^^  .^^^^^   plaintiff   of 

tion  calculated  to  lead  the  jury  to  be-  ggrtain  dangers,  the  defendant  is  enti- 

lieve  that  the  whole  question  was  one  tied  to  a  charge  that  the  defendant  was 

of  negligence  of  a  fellow  servant,  where  n^t  bound  to  warn  the  plaintiff  of  dan- 

the  vital  question  is  one  of  the  omission  gers  of  which  he  was  aware,  unless  the 

of  a  positive  duty  of  the  master,  which  issue  has  been  in  terms  withdrawn.  Lat- 

•cannot  be  delegated  so  as  to  avoid  Ha-  mam  v.  Douglas  &  Co.  (1910)  —  Iowa, 

bility  for  its  neglect.     Manuel  v.  Cum-  — ,  125  N.  W.  165. 
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The  statement  of  the  court  in  an  in- 
struction that  the  defendant  was  re- 
quired to  inclose  "and"  secure  tlie 
elevators  did  not  impose  a  higher  duty 
upon  the  defendant  in  this  case  than  is 
prescribed  by  the  statute,  which  pro- 
vides that  elevators  shall  "be  properly 
and  substantially  inclosed  or  secured  in 
order  to  protect  the  lives  and  limbs"  of 
employees.  Fowler  Packing  Co.  v.  En- 
zenperger  ( 1908 )  77  Kan.  406,  15  L.R.A. 
(N.S.)    784,  94  Pac.  995. 

In  an  action  against  a  street  car  rail- 
way company  for  injuries  to  its  conduc- 
tor where  the  only  negligent  acts  upon 
which  a  recovery  could  be  justified  were 
those  of  a  motorman,  it  was  error  to 
instruct  the  jury  that  they  might  fully 
consider  the  other  claims  of  negligence 
in  determining  the  question  whether  the 
defendant  retained  in  its  employ  an 
Incompetent  foreman.  Trend  v.  Detroit 
United  R.  Co.  (1907)  149  Mich.  338,  112 
N.  W.  977. 

It  is  error  to  instruct  the  jury  entire- 
ly to  disregard  the  evidence  as  to  cer- 
tain defects,  although  it  did  not  show 
that  the  defects  contributed  to  the  in- 
juries, the  jury  being  entitled  to  consid- 
er all  of  the  evidence  in  determining 
how  the  accident  occurred.  Mitchell  v. 
Boston  &  M.  Consol.  Copper  &  8.  Min. 
Co.   (1908)   37  Mont.  575,  97  Pac.  1033. 

In  an  action  by  the  administrator  of 
the  estate  of  one  who  was  struck  and 
killed  by  a  passing  switch  engine  while 
employed  and  working  as  a  section  hand 
or  trackman,  who,  it  appears,  knew  the 
dangers  and  assumed  the  risks  of  such 
employment,  it  is  error  to  instruct  the 
jury  that  "it  is  the  duty  of  the  master 
to  exercise  reasonable  care  to  provide  a 
safe  place  for  the  servant  to  work." 
Glantu  V.  Chicago,  B.  d  Q.  R.  Go.  (1910) 
87  Neb.  60,  127  N.  W.  221. 

It  is  error  to  refuse  a  charge  which 
involves  the  principal  defense  in  the 
action.  Hamilton  v.  Niles-Bement-Pond 
Co.  (1908)  192  N.  Y.  179,  84  N.  E.  801. 

An  instruction  making  the  case  turn 
solely  upon  the  plaintiff's  contributory 
negligence,  without  any  reference  to  the 
defendant's  negligence,  is  error.  Ham- 
rick  V.  Balfour  Quarry  Co.  (1903)  132 
N.  C.  282,  43  S.  E.  820. 

A  charge  to  the  effect  that  if  the 
machine  at  which  plaintiff  was  at  work 
when  injured  was  defective,  and  the  de- 
fective condition  was  the  proximate 
cause  of  the  injury,  the  plaintiff  might 
recover,  is  not  erroneous  where  the  de- 


fendant did  not  even  suggest  that  if  the- 
defects    did    exist,    it    should    not    be- 
charged  with  constructive  notice  there- 
of.   Cotton  V.  Highland  Mfg.  Co.  (1906) 
142  N.  C.  528,  55  S.  E.  358. 

A  charge  permitting  a  recovery  in  a. 
proper  case  if  the  plaintiff  did  not  as- 
sume the  risk  "and"  was  not  guilty  of 
contributory  negligence  is  not  erroneous,, 
as  requiring  both  defenses  to  be  made 
out, — "and,"  as  so  used,  being  the  equiv- 
alent of  "or."  P.  E.  Schow  &  Bros,  v^ 
McCloskey  ( 1908 )  —  Tex.  Civ.  App.  — , 
109  S.  W.  386,  affirmed  in  (1908)  102' 
Tex.  129,  113  S.  W.  739,  20  Ann.  Cas.. 
1;  Galveston,  H.  d  S.  A.  R.  Co.  v.  Wor- 
cester (1907)  45  Tex.  Civ.  App.  501,, 
100  S.  W.  990;  Galveston,  H.  &  8.  A.  R.. 
Co.  V.  Cherry  (1906)  44  Tex.  Civ.  App.. 
344,  98  S.  W.  898;  Galveston,  H.  £  8.. 
A.  R.  Co.  V.  8till  (1907)  45  Tex.  Civ- 
App.  169,  100  S.  W.  176. 

Instructions  to  the  jury  upon  the- 
question  of  the  duty  which  a  master 
owes  to  one  servant  in  hiring  others  are 
not  ground  for  reversal,  where,  taken 
as  a  whole,  they  state  that  the  master's- 
duty  is  to  furnish  reasonably  suitable- 
servants,  and  that  he  discharges  this- 
duty  when  he  exercises  ordinary  and: 
reasonable  care  in  so  doing,  although: 
some  portions  of  them  seem  to  require- 
a  higher  duty  in  this  respect.  Sroufe  v. 
Moran  Bros.  Co.  (1902)  28  Wash.  381, 
58  L.R.A.  313,  92  Am.  St.  Rep.  847,  68 
Pac.  896. 

A  charge  is  erroneous  which  tells  the 
jury  that  whether  there  was  in  fact  an. 
accident  depended  upon  whether  or  not. 
the  defendant  was  in  the  exercise  of  or- 
dinary care.    Driscoll  v.  Allis-Chalmers- 
Co.  (1911)  144  Wis.  451,  129  N.  W.  401. 
(b)    Appropriateness   of  instructions- 
with  relation  to  the  issues  made  hy  the- 
pleadings. — On  the  ground  that  a  decla- 
ration which  alleges  that  the  plaintiff" 
was  using  due  care  for  his  own  safety 
impliedly  negatives  his  knowledge  of  the 
defects    (see  §  1629,  note  11,  ante),  it 
has  been  held  that  a  charge  in  an  action 
for  injury   to   a   servant  that,   "if   the- 
jury  believe  plaintiff  has  made  out  his- 
case,  as  laid  in  the  declaration,  by  the 
preponderance    of    the    evidence,    they 
must   find    for    plaintiff,"   etc.,    is    not. 
faulty  as  ignoring  the  questions  wheth- 
er plaintiff  knew  of  the  defect,  or  could' 
have  known  by  the  exercise  of  ordinary 
care,  or  had  as  good  opportunity  as  de- 
fendant of  knowing  it.    LaSalle  v.  Kost- 
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l^f^i    f^l^^/":,"^??-^^-  Mass.  331,  35  N.  E.  861. 

nish  liih?^  of  defendant's  failure  to  fur-  Instructions  based  on  the  theory  that 

«on   nf  nu     t  S.^       '?-^'^  ™  "'"  1"""-  P^^'"*'*^  ^^^«  i"J">^ed  because  of  certain 

out  in  thiT  1    !   "fgl'g^"<=e   m   going  defects   in   tlie   machinery   about  which 

out  in  the  dark  to  the  place  where  he  he  worked  are  erroneous/where  such  de- 

tZf  tw^     '    ^    requested    instruction  fects   are   not   alleged    in   the   petition, 

InfnV       +if7  no  allegations  in  the  dec-  and  no  amendment  is  made,     migent  v. 

laration  that   defendant  was  guilty   of  Eauffman  Mill  Co.  (1895)   131  Mo.  241. 

negligence   m  failing  to  furnish  lights,  33  S   W   428 

t^VJ^fa  \l\-^!t  'If' °1!,  I"  t?stimony  Where  the  only  negligence  charged  is 
in  regard  to  lights  should  be  disregard-    a  failure  to  fasten  a  brakewheel  upon 

thUtLTfV°.'^'^vf'^fi'^'.l°'=^"g^  *•"«  ^^^'  thereby  a  brakeman  waa 
that  the  defendant  should  not  be  found  killed,  an  instruction  that,  if  the  brake- 
guilty   of   negligence   in   regard   to   the    man  received  the  injury  because  of  the 

^ijrt'"f/*  I'tK^''^  *^^*  *''"  ^"-  n«glige"'=e  of  the  company's  inspector! 
diet  should  not  be  based  upon  any  al-  in  not  noticing  and  reporting  the  de- 
leged  want  of  light    /rog««s  Furnace    fects,  the  company  would  be  ifable,  etc., 

?T    Tr%^'^^«''   ^^^'^}  J^^  "'•  ^40'  ^^  '«  "°t  proper.     OWca^o  c{  E.  I.  R.  Co.  v 

N    E.  79,  affirming   (1900)   91  111.  App.  Kneirim  (1894)  152  111.  458,  43  Am   St 

33'-  Rep.  259,   39  N.  E.  324. 

An  instruction  as  to  the  right  of  rail-  In  an  action  by  a  brakeman  who 
road  companies  to  erect  cattle  guards  is  stepped  into  a  ditch  running  across  the 
properly  refused  in  an  action  for  per-  track,  an  instruction  that,  if  the  tracks 
sonal  injuries  to  a  brakeman  while  mak-  were  not  so  ballasted  as  to  be  reason- 
ing a  coupling,  caused  by  stepping  ably  safe  in  coupling  cars,  and  plaintiff 
through  a  cattle  guard,  where  no  ques-  was  thereby  injured,  he  should  recover,, 
tion  as  to  the  right  or  duty  of  defend-  is  erroneous,  where  the  issue  made  by 
ant  to  erect  the  cattle  guards  is  him  is  that  defendant  was  negligent  in 
involved.  Illinois  C.  B.  Co.  v.  Sanders  permitting  the  ditch  to  remain,  and  not 
(1897)  166  111.  270,  46  N.  E.  799,  af-  that  the  ballasting  generally  was  de- 
firming  (1896)   66  111.  App.  439.  fective.     Chicago  &  A.  B.  Co.  v.  Myer^ 

A  charge  to  the  jury  that  the  single  ( 1899 )  86  111.  App.  401. 
question  is  whether  or  not  a  frog  was  Special   instructions  in  an  action  by 
blocked  at  the  time  a  railroad  employee  a  yard  master  against  a  railroad  corn- 
was  injured  by  catching  his  foot  in  it  pany    for   injuries    sustained   by   being 
is  not  improper,  when  the  pleading  and  thrown  from  a  footboard  of  an  engine 
evidence  have  narrowed  the  inquiry  to  on  which  he  was  riding,  by  a  collision 
this   single   matter.      Union   P.   B.   Co.  with   a   rock   on  the  track,  with  refer- 
V.  James    (1896)    163  U.  S.  485,  41  L.  ence  to  the  footboard  being  out  of  re- 
ed. 236,  16  Sup.  Ct.  Rep.  1109.  pair,  the  charging  him  with  knowledge 
In  an  action  for  personal  injuries  in  of  its  condition, — are  properly  refused 
which  the  sole  negligence  alleged  is  the  as   introducing   an   issue   not  made   by 
use  of   an  unsafe  rope,   an   instruction  the  pleadings,  where  the  petition  alleges, 
that  it  was  defendant's  duty  to  furnish  that  the  injury  was  the   result  of  the 
plaintiff  a  reasonably  safe  place  to  work  negligence  of  the  company  in  the  hand- 
in  is  misleading.     Hughley  v.  Wabasha  ling  of  cars  improperly  loaded,  and  in 
(1897)    69  Minn.  245,  72  N.  W.   78.  failing  to  discover  and  remove  the  rock. 
In  an  action  for  personal  injuries  oc-  Galveston,   H.    &   H.   R.    Co.   v.   Bohan 
casioned  to  the  plaintiff  by  the  starting  ( 1898 )   —  Tex.  Civ.  App.  — ,  47  S.  W. 
of  a  machine  which  he  was  engaged  in  1050,  denying  rehearing  (1898)  —  Tex. 
oiling,  while  in  the  defendant's  employ.  Civ.  App.  — ,  47  S.  W.  1052. 
if  the  declaration  alleges  that  the  ma-  A  charge  which  embodies  general  rules 
chine  was  likely  to  start  of  itself,  and  as  to  the  duty  of  railroad  companies  to 
did   so  start,   an  instruction   as   to  the  exercise  proper  care  in  operating  their 
defendant's  liability  in  the  event  of  its  cars  and  trains,  which  are  inapplicable 
being  found  that  the  machine  was  liable  to   the   case,   should   he   refused   in   an 
to   start   by   the   acts   of   some   of   his  action  by  a  widow  to  recover  damages 
employees   is   properly   refused  for  the  for   the   death   of   her   husband,   killed 
reason   that   the   question   is   not  open  while  coupling  cars  in  his  employment 
under  the  declaration.    Shaughnessey  v.  as  a  brakeman.    Louisiana  Extension  B. 


5002 


MASTER  AND  SERVANT. 


[CHAP.   LXX. 


Co.  V.  Carstens  (1898)  19  Tex.  Civ.  App. 
190,  47  S.  W.  36. 

Where  a  declaration  Is  framed  upon 
the  theory  that  the  plaintiff  is  entitled 
to  recover  as  for  the  negligence  of  a 
•superior  servant,  it  is  error  to  allow  the 
introduction  of  evidence  going  to  show 
the  incompetency  of  such  servant,  and 
to  charge  the  jury  as  to  the  liability  of 
a  master  who  retains  an  incompetent 
employee,  with  knowledge  of  his  incom- 
petency. East  Tennessee  &  W.  N.  C.  R. 
■Co.  V.  Collins  (1886)  85  Tenn.  227,  1 
■S.  W.  883. 

Where  the  declaration  alleged,  and 
the  evidence  tended  to  prove,  that  de- 
fendant had  failed  to  exercise  ordinary 
care  in  selecting  the  foreman  under 
whose  direction  decedent  was  working, 
it  was  not  error  for  the  court  to  modify 
a  requested  instruction  purporting  to 
define  defendant's  duties  towards  de- 
■ceased  so  as  to  include  its  duty  with 
respect  to  the  selection  of  a  proper  fore- 
man. Dingee  v.  Unrue  (1900)  98  Va. 
247,  35  S.  E.  794. 

Where  a  declaration  alleged  that  de- 
fendant company  negligently  and  care- 
lessly permitted  and  caused  hot  cinders 
to  be  deposited  in  the  yard  where  plain- 
tiff was  working,  an  instruction  submit- 
ting the  question  whether  defendant 
"was  negligent  in  causing  a  hot  cinder 
tap  to  be  taken  from  its  place  on  the 
plates,  after  it  had  been  drawn  from  the 
furnace,  and  carried  to  the  yard,  sub- 
mits an  issue  within  the  scope  of  the 
■declaration.  Western  Tube  Co.  v.  Polo- 
UnsU  (1901)  192  111.  113,  61  N.  E. 
451,  affirming   (1901)    94  111.  App.  640. 

Where  there  are  general  allegations  of 
negligence  followed  by  averments  spe- 
•cially  setting  out  the  acts  which  con- 
stitute the  negligence,  the  latter  will 
take  the  place  of  and  control  the  former. 
Thus,  where  plaintiff,  in  an  action  for 
injuries  occasioned  by  a  Mexican  cola- 
borer  dropping  a  heavy  stone  on  his 
hand,  alleged  as  negligence  that  defend- 
ant had  put  plaintiff  to  work  with  such 
laborer,  who  was  a  man  of  a  low  order 
■of  intellect,  and  could  not  understand 
the  English  language,  the  issue  was  con- 
fined to  the  incompetency  of  such  co- 
laborer,  resulting  from  his  low  order  of 
intellect  and  inability  to  read  the  Eng- 
lish language;  and  an  instruction  per- 
mitting plaintiff  to  recover  if  the 
Mexican  was  not  a  competent  person  to 
■do  the  work  at  which  he  was  engaged 
goes  beyond  the  pleadings,  and  is  erro- 


neous. B.  Lantry  Sons  v.  Lowrie 
(1900)  —  Tex.  Civ.  App.  — ,  58  S.  W. 
837. 

In  an  action  by  a  widow  to  recover 
damages  for  the  death  of  her  husband, 
alleged  to  have  been  caused  by  the  negli- 
gence of  a  division  superintendent  and 
conductor  of  a  railroad  company  while 
the  deceased,  under  their  directions,  was 
making  a  coupling,  it  is  improper  to 
give  a  charge  upon  the  law  appertaining 
to  cases  where  an  employee  seeks  to  re- 
cover because  of  defective  machinery, 
and  as  to  the  effect  of  his  knowledge  or 
means  of  knowledge,  or  a  charge  on  the 
assumption  of  ordinary  risks,  and  as  to 
the  effect  of  knowledge  on  the  part  of 
an  employee  of  danger.  Louisiana  Ex- 
tension B.  Co.  V.  Carstens  (1898)  19 
Tex.  Civ.  App.  190,  47  S.  W.  36. 

In  an  action  by  a  servant  against  the 
master  to  recover  for  an  injury  alleged 
to  have  been  caused  by  the  breaking  of 
an  unsound  piece  of  timber  furnished  by 
the  master  for  the  use  of  the  servants 
in  building  a  scaffolding,  it  is  not  error 
to  refuse  an  instruction  that  the  defend- 
ant would  not  be  liable  if  he  furnished 
a  sufficient  quantity  of  sound  lumber, 
and  the  unsound  piece  was  inadvertently 
selected  and  used  by  plaintiff's  fellow 
servants,  where  the  defendant  pleaded 
specially  that  the  plaintiff  was  injured 
because  of  the  manner  in  which  he  con- 
ducted himself  at  the  time  he  was  in- 
jured, and  where  it  appears  that  the 
issue  tendered  by  the  instruction  was 
not  actually  litigated  at  the  trial;  the 
contention  at  the  trial  being  that  he 
was  hurt  by  his  own  fault.  Kerr- 
Murray  Mfg.  Co.  V.  Bess  (1899)  38  C. 
C.  A.  647,  98  Fed.  56. 

In  a  suit  against  a  railroad  company 
for  injuring  a  section  hand,  an  instruc- 
tion that,  if  he  was  injured  by  his  fore- 
man's negligence  in  leaving  no  one  in 
control  of  the  plaintiff  and  his  cola- 
borers  during  his  absence  from  them,  he 
could  recover,  is  not  warranted  by  an 
allegation  that  plaintiff's  injury  was 
occasioned  by  the  negligence  of  his  fore- 
man in  directing  his  gang  to  work  on 
the  track  without  making  arrangements 
to  notify  them  of  the  approach  of  trains 
in  time  to  clear  the  track.  Ft.  Worth 
&  D.  G.  R.  Go.  v.  Gilstrap  (1901)  25 
Tex.  Civ.  App.  304,  61  S.  W.  351. 

A  charge  upon  gross  negligence  is  mis- 
leading and  improper,  in  an  action  by  a 
widow  to  recover  for  the  death  of  her 
husband,  alleged  to  have  been  caused  by 
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the  negligence  of  a  superior  while  the 
■deceased,  under  his  direction,  was  en- 
gaged in  coupling  cars,  where  exemplary 
damages  are  not  sought.  Louisiana  Ex- 
tension R.  Co.  V.  Carstens  (1898)  19 
Tex.  Civ.  App.  190,  47  S.  W.  36. 

An  instruction  as  to  the  presence  of 
rocks  on  defendant's  track  is  proper  in 
tin  action  for  personal  injuries  to  an 
■employee,  where  the  presence  of  such 
rocks  is  the  negligence  on  which  plain- 
tiif  relies.  Galveston,  H.  &  H.  A.  R.  Co. 
V.  Pitts  (1897)  —  Tex.  Civ.  App.  — ,  42 
S.  W.  255. 

In  an  action  by  an  employee  of  de- 
fendant for  injuries  caused  by  the  bend- 
ing and  slipping  of  a  lever  used  in  a 
jackscrew  which  plaintiff  was  required 
to  use  in  lifting  a  bridge  stringer  in  his 
work  for  the  defendant,  the  complaint 
:alleged  that  the  jackscrew  furnished  by 
defendant  was  defective,  in  that  the 
lever  was  constructed  of  such  soft  ma- 
terial that  it  bent  in  use.  An  instruc- 
tion was  given  that,  if  the  jury  believed 
from  the  evidence  that  the  lever  of  the 
jackscrew  was  or  ought  to  have  been 
known  by  the  defendant  to  be  defective 
and  unfit  for  the  purpose  for  which  it 
was  being  used,  and  not  sufficiently 
tough  and  hard  for  use  in  hoisting  the 
stringer  without  bending,  and  that  the 
injury  was  caused  by  this  defect,  the 
plaintiff  could  recover.  A  charge  was 
also  given  which  in  express  terms  re- 
■quired  a  verdict  against  plaintiff,  unless 
it  was  proved  that  the  lever  was  made 
out  of  a  material  so  soft  that  it  bent  on 
being  used.  Held,  that  the  charge  did 
Bot  vary  from  the  pleading,  and  that 
Tinder  it  the  jury  could  not  have  con- 
sidered any  defect  other  than  the  one 
alleged.  Qalveston,  H.  d  S.  A.  B.  Co. 
V.  Hampton  (1900)  24  Tex.  Civ.  App. 
458,  59  S.  W.  928. 

In  an  action  by  a  brakeman  to  recover 
for  personal  injuries,  an  instruction 
that  if  the  plaintiff  was  injured  by  fall- 
ing from  a  car  because  a  hand-hold  in- 
securely fastened,  and  not  in  reasonably 
safe  condition,  gave  way,  he  might  re- 
cover, is  justified  by  allegations  and 
proof  that  the  fastenings  gave  way  be- 
cause of  the  rottenness  of  the  wood  to 
which  they  were  attached.  Missouri,  K. 
&  T.  R.  Co.  V.  Rose  (1898)  19  Tex.  Civ. 
App.  470,  49  S.  W.  133. 

An  instruction  giving  the  law  relating 
to  fellow  servants  is  proper  where  the 
declaration  alleges  that  the  deceased  and 
those   who   caused   his   death  were  not 


fellow  servants,  and  defendant  pleads 
the  general  issue,  even  though  the  evi- 
dence may  show  that  they  were  not 
such.  St.  Louis  £  T.  H.  R.  Co.  v.  Egg- 
mann  (1895)  60  111.  App.  291,  affirmed 
in  (1896)  161  111.  155,  43  N.  E.  620, 
but  not  on  this  point. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employee  while 
riding  upon  a  truck  which  was  designed 
for  use  in  laying  rails,  and  which,  be- 
cause of  its  unusual  weight,  was  being 
pushed  in  front  of  an  engine,  instead  of 
being  carried  on  a  car  in  the  usual  man- 
ner, an  instruction  which  makes  the  case 
depend  upon  the  proper  performance  of 
the  duty  to  provide  safe  appliances  is 
erroneous,  as  the  truck  was  not  provid- 
ed for  such  a  purpose,  and  the  case 
really  turns  upon  the  official  character 
of  the  foreman.  Evilhock  v.  Philadel- 
phia, H.  &  P.  R.  Co.  (1895)  169  Pa.  592, 
32  Atl.  588. 

Where,  in  an  action  for  injuries  to  a 
railroad  employee,  the  alleged  negli- 
gence consisted  in  placing  a  box  of  dyna- 
mite in  an  open  caboose  which  carried 
its  employees,  an  instruction  that  it  was 
the  duty  of  the  master  to  ascertain  and 
malce  known  to  his  servants  the  danger 
of  this  explosive,  and  the  proper  method 
of  handling  it  with  safety,  and  that  the 
ignorance  of  the  master  thereof  would 
furnish  no  excuse  if  he  could,  by  reason- 
able diligence  and  ordinary  care,  have 
obtained  such  knowledge,  is  relevant 
to  the  issues.  Rush  v.  Spokane  Falls  & 
N.  R.  Co.  (1900)  23  Wash.  501,  63  Pac. 
500. 

So  also  is  an  instruction  that  the 
master  impliedly  engages  with  the  serv- 
ant that  the  place  in  which  he  is  to 
work  or  in  which  he  is  to  be  placed  shall 
be  reasonably  safe.     Ibid. 

An  instruction  making  the  liability 
of  the  defendant  depend  upon  the  fore- 
man's negligently  pulling  a  coupling 
pin,  and  letting  the  car  loose,  does  not 
present  a  different  ground  of  negligence 
from  a  petition  which  alleges  negligence 
in  sending  a  car  down  a  grade  at  a 
great  rate  of  speed.  The  extraction  of 
the  pin  and  the  letting  loose  of  the  car 
are  acts  incidental  to  the  main  act  of 
negligence  alleged.  Texas  &  P.  R.  Co. 
V.  Reed  (1895)  —  Tex.  Civ.  App.  — ,  32 
S.  W.   118. 

Where  the  essence  of  the  negligence 
complained  of  is  that  the  car  which  a 
railway  employee  was  cleaning  after  a 
trip  was  struck  by  a  switch  engine,  he 
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engineer's  knowledge  or  ignorance  of  his 
presence  on  the  car  is  an  immaterial  ele- 
ment. Hence  an  instruction  that,  if  the 
engineer  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  of  plain- 
tiff's presence  in  the  car,  the  verdict 
should  be  for  plaintiff,  is  erroneous, 
though  the  court  did  not  charge  the 
converse  of  the  proposition.  Johnson  v. 
International  d  G.  N.  R.  Co.  (1899)  — 
Tex.  Cix.  App.  — ,  54  S.  W.  620. 

Where  the  complaint  avers  that  plain- 
tiff's injury  did  not  result  from  risks 
incident  to  the  employment,  and  the 
answer  puts  the  averment  in  issue,  it 
is  error  to  refuse  to  instruct  on  that 
theory  of  the  case.  Boly  Cross  Gold 
Min.  &  Mill.  Co.  v.  O'Sullivan  (1900) 
27  Colo.  237,  60  Pac.  570. 

As  an  instruction  on  an  abstract  prop- 
osition of  law  need  not  be  given,  a  re- 
fusal to  submit  to  the  jury  the  question 
whether  plaintiff  might  have  discovered 
a  fellow  servant's  incompetency  is  not 
ground  for  reversal,  where  the  defense 
was  not  on  that  ground.  United  States 
Rolling  Stock  Go.  v.  Wilder  { 1886 )  116 
111.  100,  5  N.  E.  92. 

Where  plaintiff  alleged  that  defend- 
ant's foreman  negligently  attempted  to 
bolt  certain  timbers  in  a  dangerous  and 
extraordinary  manner,  and  that  plaintiff 
was  injured  while  working  thereon  un- 
der the  foreman's  directions,  it  is  error 
to  give  an  instruction  as  to  the  defend- 
ant's duty  to  furnish  its  employees  with 
a  safe  place  to  work.  San  Antonio  d 
A.  P.  R.  Co.  V.  Weigers  (1899)  22  Tex. 
Civ.  App.  344,  54  S.  W.  910. 

In  an  action  for  injuries  received  by 
plaintiff  by  reason  of  the  breaking  of 
a  steel  loop  used  in  raising  the  span  of 
a  bridge  about  which  he  was  working, 
an  instruction  that  unless  plaintiff  re- 
ceived his  injuries  from  the  natural  and 
probable  result  of  raising  the  end  of  the 
bridge,  and  by  the  means  employed  in 
raising- same,  he  could  not  recover,  is 
properly  refused,  since,  although  it  is 
otherwise  correct  in  point  of  law,  it 
eliminates  the  issue  as  to  whether  the 
appliances  furnished  by  the  employer 
were  suitable,  proper,  and  reasonably 
safe,  and  is  therefore  calculated  to  mis- 
lead the  jury.  Mexican  C.  R.  Co.  v. 
Murray  (1900)  42  C.  C.  A.  334,  102 
Fed.  264. 

An  instruction  that  if  the  employees 
of  the  defendant  railroad  company  left 
a  switch  open,  so  that  the  plaintiff,  who 
•was   standing  on  the  footboard  of   an 


engine  which  ran  in  upon  a  side  track,, 
was  injured  by  the  resulting  collision, 
the  fact  that  he  was  riding  on  the  foot- 
board would  not  prevent  a  recovery, — ia. 
material  error,  since  it  takes  from  the- 
jury  the  question  of  the  plaintiff's  neg- 
ligence. Chicago  d  A.  R.  Co.  v.  Barring- 
ton  (1898)   77  111.  App.  499. 

In  an  action  against  a  railroad  for 
injuries  to  an  employee,  caused  by  de- 
fendant's foreman  negligently  throwing 
a  tie  from  a  caboose  and  striking  plain- 
tiff, an  instruction  to  find  for  defendant 
if  the  throwing  of  the  tie  was  the  prox- 
imate cause  of  the  injury,  and  plaintiff 
knew  it  was  being  thrown  from  the  car, 
is  properly  refused,  since  it  does  not 
submit  the  issue  of  the  foreman's  negli- 
gence in  so  doing,  and  the  jury  might, 
under  such  an  instruction,  find  for  the 
defendant  in  spite  of  their  being  of  opin- 
ion that  the  injury  did  not  result  from^ 
simply  throwing  the  tie  from  a  running^ 
train,  but  from  the  negligent  manner  of 
so  doing.  Galveston,  H.  d  S.  A.  R.  Co.. 
V.  Dehnisch  (1900)  —  Tex.  Civ.  App. 
— ,  57  S.  W.  64. 

It  is  erroneous  to  charge  that  the- 
servant  may  recover  if  he  was  injured 
by  reason  of  a  defect  in  a  pin  "or  some 
apparatus"  furnished  by  the  defendant, 
where  the  complaint  alleged  defects  in 
the  couplers  and  pins  only.  Pittsburgh,. 
S.  d  N.  R.  Co.  V.  Lamphere  (1905)  69 
C.  C.  A.  542,  137  Fed.  20. 

In  an  action  by  a  railroad  employee 
for  injuries  received  through  the  alleged 
negligent  act  of  a  fellow  servant,  while 
it  is  true  that  the  plaintiff  must  recov- 
er upon  the  particular  negligence  al- 
leged, it  is  not  error  for  the  judge  to 
charge  the  jury,  in  accordance  with  the 
statutes  of  this  state,  as  construed  by 
the  courts,  that  if  the  plaintiff  shows 
that  he  was  free  from  fault,  and  that  he 
was  injured  by  the  alleged  act  of  the 
fellow  servant,  it  is  to  be  presumed,  un- 
til the  contrary  appears,  that  the  defend- 
ant was  negligent,  and  that  upon  such  a 
state  of  facts  the  plaintiff  is  prima  facie 
entitled  to  recover.  Central  of  Georgia 
R.  Co.  V.  BlackmoM  (1910)  7  Ga.  App. 
766,   68    S.   E.    339. 

It  is  not  error  to  charge  that  it  was 
the  defendant's  duty  to  exercise  reason- 
able care  and  diligence  to  provide  and 
maintain  a  safe  place  and  safe  appli- 
ances for  his  servant,  although  the  neg- 
ligence alleged  was  in  respect  to  appli- 
ances only.    Terre  Haute  Electric  Go.  v. 
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Kieley  (1904)  35  Ind.  App.  180,  72  N. 
~E.  658. 

Instructions  as  to  the  duty  to  inspect 
foreign  cars  are  properly  refused  where 
-the  case  is  founded  on  the  violation  of 
"the  statute  requiring  the  use  of  auto- 
matic couplers.  Grand  Trunk  Western 
R.  Co.  V.  Poole  (1910)  175  Ind.  567,  93 
N.  E.  26. 

Instructions  as  to  the  master's  duty 
to  furnish  a  safe  place  and  not  to  expose 
the  plaintiff  to  hidden  perils  are  erro- 
neous where  the  only  negligence  alleged 
was  the  employment  of  an  incompetent 
^servant.  Schwarzschild  cE  8.  Co.  v. 
Weeks  (1903)  66  Kan.  800,  72  Pac.  274. 

No  instructions  as  to  the  master's 
■duty  to  furnish  safe  appliances  should 
T)e  given  where  the  basis  of  the  action 
was  the  master's  failure  to  furnish  the 
servant  sufficient  assistance.  Williams 
Coal  Co.  V.  Jones  ( 1909 )  —  Ky.  — ,  118 
rS.  W.  342. 

An  instruction  authorizing  a  recovery 
for  defects  in  a  coupler  is  erroneous 
"where  the  sole  negligence  charged  was 
in  respect  to  the  track.  Culver  v.  South 
Maven  &  E.  R.  Co.  (1904)  138  Mich.  443, 
101  N.  W.  663. 

An  instruction  which  permits  the  jury 
"to  find  the  defendant  guilty  of  negli- 
gence because  of  anything  in  the  equip- 
ment of  the  machinery  which  they  might 
liappen  to  think  defective,  though  it  may 
have  had  nothing  to  do  with  the  plain- 
tiff's injury,  nor  have  been  named  as  a 
•cause  of  the  accident,  is  erroneous. 
Adolff  V.  Columlia  Pretzel  d  Baking  Co. 
(1003)   100  Mo.  App.  199,  73  S.  W.  321. 

Where  the  negligence  charged  related 
to  the  operation  of  the  furnace,  in  the 
■sense  that  the  master  failed  to  promul- 
gate rules,  a  charge  is  erroneous  which 
submits  to  the  jury  the  question  of  the 
master's  negligence  in  respect  to  the 
mechanical  operation  of  the  furnace. 
O'Leary  v.  Buffalo  Union  Furnace  Co. 
(1905)  100  App.  Div.  136,  91  N.  Y. 
Supp.  579. 

Where  the  only  negligence  alleged  in 
"the  complaint  is  the  failure  of  the  de- 
fendant to  furnish  a  reasonably  safe 
place,  in  that  an  opening  above  the 
plaintiff  was  not  covered  or  guarded,  a 
refusal  to  charge  that  the  defendant  was 
not  liable  for  the  actual  falling  or  caus- 
ing to  fall  of  the  brick  or  tile  which 
struck  and  injured  plaintiff  was  error. 
Finneqan  v.  Andrew  J.  Robinson  Co. 
(1908)  124  App.  Div.  117,  108  N.  Y. 
Supp.  135. 


It  is  error  to  submit  to  the  jury  the 
question  of  the  master's  negligence  in 
respect  to  appliances  concerning  which 
no  complaint  was  made.  Carr  v.  Amer- 
ican Locomotive  Co.  (1904)  26  E..  I. 
180,  58  Atl.  678. 

A  requested  charge  is  properly  re- 
fused where  the  right  of  recovery  is 
predicated  upon  other  grounds.  Texas 
£  P.  R.  Co.  v.  Utley  ( 1901 )  27  Tex.  Civ. 
App.  472,  66  S.  W.  311. 

An  instruction  that  the  master  is  lia- 
ble if  the  negligence  of  other  servants 
concurred  with  that  of  the  foreman  is 
not  erroneous  because  the  complaint 
charged  negligence  on  the  part  of  the 
foreman  only.  St.  Louis  Southwest- 
ern R.  Co.  V.  Smith  (1902)  30  Tex.  Civ. 
App.  336,  70  S.  W.  789. 

It  is  not  error  to  refuse  an  instruc- 
tion on  the  effect  of  an  habitual  viola- 
tion of  a  rule,  where  the  violation  of  the 
rule  was  not  pleaded  as  a  defense,  and 
such  violation  was  not  submitted  to  the 
jury  as  a  bar  to  recovery.  Horton  v.  Ft. 
Worth  Packing  &  Provision  Co.  (1903) 
33  Tex.  Civ.  App.  150,  76  S.  W.  211. 

A  charge  upon  assumption  of  risk 
created  by  the  master's  negligence  is 
error,  where  such  an  assumption  of  risk 
is  not  pleaded.  International  &  G.  N.  R. 
Co.  V.  Garcia  (1909)  54  Tex.  Civ.  App. 
59,  117  S.  W.  206. 

In  an  action  for  injuries  to  plaintiff's 
eye,  alleged  to  have  been  caused  by  a 
sliver  of  steel  flying  off  a  hammer  which 
he  was  using  in  tightening  rivets,  an 
instruction  that  there  could  be  no  recov- 
ery if  the  injuries  were  the  result  of  a 
sliver  chipping  off  the  rivet  or  another 
tool  which  he  was  using,  or  off  the  boil- 
er on  which  he  was  working,  was  not 
erroneous.  Lachappelle  v.  San  Antonio 
d  A.  P.  R.  Co.  (1905)  —  Tex.  Civ.  App. 
— ,  90  S.  W.  349. 

A  charge  upon  the  duty  of  inspection 
and  keeping  the  instrumentalities  in 
good  repair  is  erroneous  where  the  com- 
plaint charges  original  negligence  in  the 
construction  of  the  instrumentality. 
Sanders  v.  Houston  &  T.  C.  R.  Co. 
(1906)  —  Tex.  av.  App.  — ,  93  S.  W. 
139. 

A  charge  submitting  an  issue  of  neg- 
ligence in  furnishing  "defective"  lights 
is  erroneous  where  the  petition  charges 
negligence  in  furnishing  "insufficient" 
lights.  Ft.  Worth  &  D.  0.  R.  Co.  v. 
McCrummen  (1911)  —  Tex.  Civ.  App. 
— ,  133  S.  W.  899. 

It  is  error  to  refuse  a  charge  which 
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seeks  to  limit  plaintiff's  proofs  to  the 
allegations  of  her  declaration.  Atlantic 
Coast  Line  R.  Co.  v.  Caple  (1910)  110 
Va.  514,  66  S.  E.  855. 

(o)  Appropriateness  with  reference  to 
the  evidence  introduced  at  the  trial. — 
An  instruction  is  properly  given  when  it 
tends  to  enlighten  the  jury  with  regard 
to  a  legal  principle  which  is  relevant  to 
the  case,  and  proper  for  the  jury  to  con- 
sider with  reference  to  the  evidence  re- 
specting a  fact  on  which  the  jury  is 
required  to  furnish  an  answer.  "Western 
Tube  Co.  V.  PoloUnslci  (1901)  192  III. 
113,  61  N.  E.  451,  affirming  (1901)  94 
111.  App.  640. 

An  employer  sued  for  personal  injury 
to  an  employee  is  entitled  to  an  instruc- 
tion as  to  the  extent  and  limit  of  its 
duty  to  plaintiff  in  respect  to  the  safety 
of  the  place  where  his  work  was  to  be 
performed.  Guinard  v.  Knapp-Stout  d 
Co.  Co.  (1897)  95  Wis.  482,  70  N.  W. 
671. 

An  instruction  to  the  effect  that  a 
brakeman  injured  through  the  breaking 
of  a  defective  ladder  cannot  recover  if 
there  was  a  visible  defect  in  the  ladder, 
and  he  failed  to  report  it,  is  rightly  re- 
fused, where  there  is  no  evidence  that 
the  defect  was  visible,  or  that  the  plain- 
tiff ever  saw  the  car  before  the  day  of 
the  accident.  Toledo,  W.  d  W.  R.  Co. 
V.  Ingraham  (1875)  77  111.  309. 

An  instruction  in  an  action  for  per- 
sonal injuries  to  a  railroad  employee, 
that  if  the  jury  believe  that  defendant 
used  ordinary  care  to  have  the  roadbed 
inspected,  and  had  no  actual  knowledge 
of  its  defective  condition,  they  shall  find 
for  defendant,  is  properly  refused  where 
there  is  no  evidence  that  any  inspection 
was  made,  although  there  is  evidence 
that  there  were  persons  whose  duty  it 
was  to  make  inspection.  Chicago  &  E. 
R.  Co.  V.  BvnkopsU  (1897)  72  111.  App. 
22. 

A  requested  instruction  in  an  action 
for  personal  injuries  from  the  explosion 
of  a  boiler,  that  the  defendants  must  be 
held  liable  for  defects  in  the  manufac- 
ture of  the  boiler  or  in  its  subsequent 
condition  of  which  they  knew  or  ought 
to  have  known,  is  properly  refused 
where  there  is  no  evidence  of  original 
defects.  Gillespie  v.  Dry  Dock,  E.  B.  & 
B.  R.  Co.  (1896)  12  App.  Div.  501,  42 
N.  y.  Supp.  245. 

An  instruction  that  the  defendant 
would  not  be  liable  if  the  machine  oper- 
ated by  plaintiff  was  the  one  in  general 


use  for  its  purpose  and  in  good  repair, 
though  the  jury  should  find  the  shield 
would  admit  plaintiff's  fingers  and  hand 
between  it  and  the  drum,  is  not  errone- 
ously refused,  as  the  court  was  not 
called  on  to  decide  as  to  the  possibility 
of  such  a  machine's  admitting  plaintiff's, 
hand.  Swift  &  Co.  v.  Holouliek  (1901) 
62  Neb.  31,  86  N.  W.  900,  reversing  on 
rehearing  (1900)  60  Neb.  784,  84  N. 
W.  249. 

The  court  properly  refuses  to  give  a 
requested  instruction  in  an  action 
against  a  master  for  a  personal  injury 
from  the  explosion  of  a  boiler,  that  if 
the  master  relies  on  an  inspection  of  the 
boiler  made  by  public  officials  he  is. 
chargeable  with  any  negligence  on  their 
part  in  making  the  inspection,  where- 
there  is  no  evidence  that  their  inspec- 
tion was  in  fact  negligent,  or  that  they 
were  incompetent  to  make  the  inspec- 
tion, and  the  charge  correctly  informs 
the  jury  that  the  master  could  not  rely 
upon  such  inspection  alone.  Gillespie! 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  (1896)i 
12  App.  Div.  501,  42  N.  Y.  Supp.  245. 

An  instruction  that  the  jury  might 
consider  the  manner  in  which  the  trench 
which  caved  in  upon  the  plaintiff  wa» 
shored  and  supported  is  warranted 
where  evidence  as  to  what  was  custom- 
ary in  the  way  of  bracing  such  a  ditch 
is  received,  after  having  been  excluded! 
when  first  offered.     Schmidt  v.   Gillen 

(1899)  41  App.  Div.  302,  58  N.  Y.  Supp. 
458. 

In  an  action  for  an  injury  caused  by 
a  piece  of  steel  which  flew  off  a  rivet 
hammer,  an  instruction  to  the  effect 
that,  as  the  evidence  showed  that  the 
hammer  in  question  was  made  by  a 
manufacturer  whose  tools  were  of  high 
standing,  and  that  such  hammers  must 
be  highly  tempered,  and  were  therefore 
liable  to  chip  and  crack  when  in  use, 
the  plaintiff  assumed  the  risk  of  being 
injured  by  such  chipping  or  cracking, 
is  properly  refused,  where  the  facts,  as- 
shown  by  the  witnesses,  were  not  appli- 
cable to  hammers  which  had  become 
cracked  and  chipped  from  use  like  the 
one  which  caused  the  accident.  De  La 
Vergne  Refrigerating  Maoh.  Co.  v.  Staht 

(1900)  24  Tex.  Civ.  App.  471,  60  S.  W. 
319. 

An  instruction,  in  an  action  for  in- 
juries, that,  if  the  jury  believed  it  was- 
dangerous  to  ship  and  handle  dynamite 
in  the  caboose  car  of  a  train  with  the 
doors  open,  and  that  such  danger  could 
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have  been  avoided  if  a  safer  way,  known 
or  easily  capable  of  being  learned  by 
the  master,  had  been  adopted,  then  it 
was  the  duty  of  the  master  to  his  serv- 
ants to  adopt  such  safer  way,  is  not 
open  to  exception  on  the  ground  that 
no  allegation  or  proof  of  a  safer  method 
was  shown,  since  there  was  a  patent 
danger  in  so  shipping  such  an  explosive. 
Bush  V.  Spokane  Falls  &  N.  R.  Go. 
(1900)    23  Wash.  501,  63  Pac.  500. 

Judgment  for  an  employee  will  not 
be  reversed,  at  suit  of  employer,  for  the 
giving  of  an  instruction  that  the  burden 
of  proof  is  on  employee  to  show  both  de- 
fect in  machine,  with  negligence  in  pro- 
viding it,  and  also  negligence  in 
permitting  floor  on  which  he  stood  to 
operate  it  to  be  wet  and  slippery,  when 
accompanied,  also,  by  instruction  to  find 
for  employer,  if  the  machine  was  not 
defective,  though  there  was  no  evidence 
that  the  admittedly  wet  and  slippery 
condition  of  the  floor  was  due  to  negli- 
gence. Swift  £  Co.  V.  Holoubeh  (1901) 
62  Neb.  31,  86  N.  W.  900,  reversing  on 
rehearing  (1900)  60  Neb.  784,  84  N. 
W.  249. 

The  refusal  of  an  instruction  embody- 
ing the  doctrine  that  an  employer  is 
not  culpable  if  the  environment  of  the 
servant  was  as  safe  as  it  usually  is 
under  similar  circumstances  in  a  busi- 
ness of  the  same  character  is  prejudicial 
error  in  any  case  where  the  evidence  is 
such  that  the  defendant  may  possibly 
escape  liability  on  this  ground.  St. 
Louis,  P.  &  N.  R.  Co.  V.  Cronin  (1900) 
87  111.  App.  524  (see,  generally,  chap- 
ter XXXIX.,  ante). 

Instructions  in  a  case  based  on  an 
injury  caused  by  the  emergence  of  a 
locomotive  from  a  building  without 
warning  are  inadequate  if  they  do  not 
notice  facts  proved  by  the  testimony 
that  the  owner  regarded  the  place  as  a 
dangerous  one,  that  no  warning  had 
been  given  to  the  injured  person,  al- 
though he  was  inexperienced,  nor  the 
facts  in  regard  to  the  track  and  the 
manner  of  its  use  and  the  place  of  the 
accident,  which  show  the  place  to  have 
been  peculiar  and  dangerous.  Weiss  v. 
Bethlehem  Iron  Co.  (1898)  31  C.  C.  A. 
363,  59  U.  S.  App.  627,  88  Fed.  23. 

Where,  in  an  action  for  injuries  re- 
ceived by  an  engine  wiper  while  moving 
a  wheel  by  order  of  his  foreman,  there 
is  proof  that  the  mechanism  and  move- 
ment of  the  wheel  were  unusual,  and 
that  he  was  unfamiliar  with  it,  and  was 


suddenly  set  to  work  to  aid  in  moving 
it,  it  was  held  that  a  charge  in  favor 
of  defendant,  excluding  the  issue  of 
plaintiff's  inexperience  and  want  of 
knowledge  of  the  danger,  was  properly 
refused.  Galveston,  H.  &  8.  A.  R.  Go. 
v.  Ren^  (1900)  24  Tex.  Civ.  App.  335,, 
59  S.  W.  280. 

Where,  in  an  action  for  injuries  to  an 
engine  wiper  while  moving  a  wheel  by 
order  of  his  foreman,  issues  as  to  his. 
experience  in  the  particular  work,  and 
defendant's  knowledge  thereof,  were  pre- 
sented by  the  evidence,  a  charge  in- 
structing the  jury,  without  qualifica- 
tion, that  he  assumed  the  ordinary  risks- 
incident  to  the  work,  was  misleading, 
and  calculated  to  exclude  such  issues 
from  the  case.  Galveston,  H.  &  S.  A.  B. 
Co.  v.  Rem  (1900)  24  Tex.  Civ.  App. 
335,  59  S.  W.  280. 

An  instruction  embodying  the  rule  as 
to  continuance  of  work  with  knowledge 
of  a  defect  should  not  be  refused  when 
the  evidence  introduced  at  the  trial 
makes  such  a  charge  pertinent,  although 
the  question  is  not  directly  raised  by 
the  plaintiff's  pleadings.  Johnson  v. 
Western  &  A.  R.  Go.  (1875)  55  Ga.  133. 

A  requested  instruction,  that  the  rule: 
as  to  a  master's  duty  to  furnish  a  safe 
place  for  a  servant  to  work  does  not 
apply  where  the  place  is  made  unsafe 
solely  by  reason  of  the  hazardous  char- 
acter of  the  work  which  the  servant  haa 
undertaken  to  do,  and  where  the  latter 
is  advised,  or  by  the  exercise  of  hia 
faculties  might  with  ordinary  care  have 
become  fully  advised,  of  the  character 
of  the  work  and  the  surroundings, — 
even  if  good  as  an  abstract  proposition, 
is  not  applicable  where  the  danger  was 
due  to  a  bank  of  clay  overhanging  an 
excavation  in  the  shale  beneath,  whicli 
could  have  been  removed  as  the  excava- 
tion proceeded,  and  the  servant  injured 
was  inexperienced  in  the  work.  Alton 
Paving,  Bldg.  &  Fire  Brick  Co.  v.  Hud- 
son (1898)  176  111.  270,  52  N.  E.  256, 
affirming  74  111.  App.  612. 

A  charge  upon  the  effect  of  the  mas- 
ter's knowledge  of  a  defect  is  erroneous, 
where  there  is  no  evidence  that  he  had 
any  knowledge  of  the  unsafe  character 
of  the  appliance.  H.  S.  Hopkins  Bridge 
Co.  V.  Burnett  (1892)  85  Tex.  16,  19 
S.  W.  886. 

An  instruction  that  if  the  coupling 
pins  were  defective,  and  the  fact  was 
known  to  plaintiff,  and  he  continued  in 
the  service  of  the  company,  he  assumed 
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the  risk  arising  from  defective  pins,  is  In  an  action  for  the  death  of  a  rail- 
erroneous  where  the  evidence  is  uncon-  road  engineer  by  derailment  of  his  train 
tradicted  that  the  plaintiff  knew  noth-  by  a  misplaced  switch,  an  instruction 
ing  about  the  pin,  the  defective  that  employees  of  railroads  assume  all 
condition  of  which  contributed  to  his  the  risks  usually  incident  to  the  service 
injury,  and  that  it  was  customary  to  in  which  they  engage,  and  that,  if  the 
throw  away  all  defective  pins.  Missouri,  jury  believe  that  the  accident  resulting 
K.  &  T.  R.  Co.  V.  Baker  (1900)  —  Tex.  in  the  death  of  such  engineer  was  the 
Div.  App.  — ,  58  S.  W.  964.  result  of  hazards  incident  to  the  busi- 

An  instruction  to  the  eflfect  that  the  ness  of  railroading,  and  was  not  caused 
giving  of  an  express  promise  to  repair  by  want  of  ordinary  care  on  the  part 
will  not  enable  the  servant  to  recover  of  defendant,  plaintiff  cannot  recover, 
if  the  danger  of  using  the  appliance  is  is  properly  refused  where  the  evidence 
so  great  that  no  man  of  ordinary  pru-  clearly  shows  that  the  switch  was  mis- 
dence  would  continue  to  use  it,  is  right-  placed  through  the  defective  condition 
ly  refused  where  the  evidence  is  that  of  the  switch,  or  through  interference  of 
the  plaintiff  went  to  work  because  he  some  unauthorized  person.  Houston  & 
relied,  not  on  a  promise  to  repair,  but  T.  C.  R.  Co.  v.  Gaither  (1897)  —  Tex. 
because  he  was  told  that  the  appliance  Civ.  App.  • — ,  43  S.  W.  266. 
had  been  repaired  since  he  last  used  it.  A  charge  as  to  the  doctrine  of  assump- 
Atchison,  T.  &  8.  F.  R.  Co.  v.  McKee  tion  of  risks  cannot  be  objected  to  on 
(1887)   37  Kan.  592,  15  Pac.  484.  the  ground  that  it  submits  to  the  jury 

No  express  instruction  is  required  in  a  theory  not  raised  by  the  testimony, 
regard  to  an  alleged  but  unproved  in-  where  the  plaintiff  himself  has  testified 
experience  of  plaintiff,  who  sues  for  in-  that  he  very  much  doubted  whether  a 
juries  received  in  defendant's  employ,  defect  in  an  apparatus  required  to  bear 
where  such  ground  of  recovery  was  not  a.  tensional  strain  could  have  been  dis- 
shown  by  the  evidence  or  included  in  the  covered  on  inspection,  that  it  was  im- 
charge.  Gulf,  C.  d  8.  F.  R.  Co.  v.  Kelly  possible  to  know  how  great  the  strain 
(1896)  —  Tex.  Civ.  App.  — ,  34  S.  W.  would  actually  be  in  any  given  case,  and 
140.  that   the   best   of   such   machinery   fre- 

An  instruction  on  the  contributory  quently  gave  way.  Throckmorton  v. 
negligence  of  plaintiff's  intestate,  and  Missouri,  K.  d  T.  R.  Co.  (1896)  14  Tex. 
his  assumption  of  the  risk,  is  not  re-  Civ.  App.  222,  39  S.  W.  174. 
quired  by  evidence  that  such  intestate,  An  instruction  on  the  question  of  the 
who  was  a  railroad  engineer,  had  run  father's  acquiescence  in  the  employment 
over  the  road  a  few  times  with  freight  of  his  son  in  a  dangeirous  service,  that 
trains  at  the  place  of  the  accident,  which  one  is  deemed  to  have  acquiesced  when, 
was  caused  by  defects  in  the  roadbed,  with  full  knowledge  of  all  the  facts,  he 
Walker  v.  McNeill  (1897)  17  Wash.  582,  refrains  from  objecting  or  enforcing  his 
50  Pac.  518.  objections  to  a  proper  extent  for  such 

In  an  action  for  injuries  sustained  by  time  and  under  such  circumstances  that 
plaintiff  by  the  breaking  of  a  turntable  it  may  be  reasonably  inferred  that  he 
lever,  on  instruction  that,  if  plaintiff  has  waived  or  abandoned  his  right  to 
knew,  or  had  the  means  of  knowing,  object,  is  proper  if  an  issue  as  to  acqui- 
tbrough  the  use  of  it,  whether  the  ap-  escence  is  raised  by  the  evidence.  Mis- 
pliance  which  he  was  constantly  using  souri,  K.  &  T.  R.  Co.  v.  Evans  (1897) 
was  sufficient  or  not  for  the  purpose  for  16  Tex.  Civ.  App.  68,  41  S.  W.  80. 
which  it  was  being  used,  he  assumed  the  An  unqualified  instruction  which 
risk  of  using  it,  is  erroneous  where  there  states  that  the  plaintiff  cannot  recover 
is  nothing  in  the  evidence  to  show  that  if  he  knew  of  certain  specified  defects 
the  use  of  the  lever  by  plaintiff  sug-  is  preperly  refused  where  there  is  evi- 
gested  a  defect  therein,  and  is  also  dence  going  to  show  the  existence  of 
faulty  for  the  reason  that  the  jury  other  defects  as  well.  Houston  d  T.  C. 
might  have  been  led  to  believe  that  H-  Co.  v.  Kelley  (1896)  13  Tex.  Civ. 
plaintiff,  in  the  absence  of  a  visible  de-  App.  1,  34  S.  W.  809,  rehearing  denied 
feet,  did  not  have  the  right  to  assume  in  (1896)  13  Tex.  Civ.  App.  25,  46  S. 
that  defendant  had  used  proper  care  to    W.  863. 

provide  a  suitable  appliance.  Pippin  v.  A  refusal  to  charge  on  the  questions 
meriMin,  8.  d  8.  R.  Co.  (1900)  —  Tex.  of  assumed  risk  and  contributory  negli- 
Civ.  App.  — ,  58  S.  W.  961.  gence  in  an  action  for  injuries  received 
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by  plaintiff  while  in  defendant's  service 
as  a  section  hand  was  proper,  where  the 
evidence  showed  that  his  injuries  re- 
sulted from  defendant's  negligence  in 
running  a  train  at  a  high  rate  of  speed, 
without  warning,  so  near  to  a  hand  car 
that  one  who  assisted  plaintiff  in  lift- 
ing it  from  the  track  became  so  fright- 
ened that  he  let  go  his  hold,  thereby  in- 
juring plaintiff.  International  &  Or.  N. 
R.  Co.  V.  Newburn  (1900)  —  Tex.  Civ. 
App.  — ,  58  S.  W.  542,  affirmed  in 
(1901)  94  Tex.  310,  60  S.  W.  429  (this 
point  not  discussed). 

In  an  action  against  a.  railroad  com- 
pany for  negligently  causing  a  brake- 
man's  death,  an  instruction  directing 
attention  to  decedent's  conduct  in  rela- 
tion to  matters  as  to  which  there  is  no 
proof  of  contributory  negligence,  and  so 
giving  an  exceedingly  wide  range  to  the 
jury  to  search  for  contributory  neli- 
gence,  is  properly  refused.  Missouri  P. 
R.  Go.  V.  Fox  (1900)  60  Neb.  531,  83 
N.  W.  744. 

A  request  for  an  instruction  in  a  suit 
by  a  brakeman  to  recover  for  injuries 
received  while  walking  between  cars  to 
uncouple  them,  contrary  to  the  rules  of 
the  road,  that  he  cannot  recover  if  he 
voluntarily  violated  the  rule,  cannot  he 
refused,  although  the  evidence  tends  to 
show  that  the  rule  has  been  waived. 
The  instruction  requested  is  applicable 
to  one  possible  theory  of  the  effect  of 
the  evidence.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Baker  (1899)  33  C.  C.  A.  468, 
63  U.  S.  App.  553,  91  Fed.  224. 

In  the  absence  of  evidence  to  show,  in 
an  action  for  injuries,  that  a  servant 
selected  the  place  to  do  his  work,  an 
instruction  that,  if  the  plaintiff  did  not 
select  a  safe  place  to  work,  he  could 
not  recover,  is  properly  refused.  Sil- 
veira  v.  Iversen  (1900)  128  Cal.  187,  60 
Pac.  687. 

Where  previous  instructions  had  fully 
covered  the  law  of  the  case,  and  no  evi- 
dence of  defendant's  negligence  is  intro- 
duced, plaintiff  is  not  entitled  to  the 
instruction,  "Knowledge  of  the  danger 
was  not  conclusive  evidence  of  neglect  in 
failing  to  avoid  it."  Joyce  v.  Worcester 
(1885)    140  Mass.  245,  4  N.  E.  565. 

Where  a  brakeman  was  thrown  from 
a  car  by  the  giving  way  of  a  hand-hold 
while  he  was  placing  himself  in  position 
to  leave  the  car  when  the  train  arrived 
at  a  certain  point,  an  instruction  to 
find  for  the  railroad  if  the  brakeman 
was  negligent  in  getting  off  the  car 
M.  &  S.  Vol.  IV.— 314. 


while  it  was  running  at  the  rate  of  10 
miles  an  hour  is  properly  refused.  In- 
ternational &   Or.  N.  R.  Co.  v.  Hawea 

(1899)  —  Tex.  Civ.  App.  — ,  54  S.  W. 
325. 

As  the  burden  is  on  a  railroad  com- 
pany, in  an  action  for  death  of  a  fire- 
man caused  by  excessive  speed  of  the 
engine,  to  show  that  deceased  had  con- 
trol over  the  speed,  it  cannot  complain 
of  submission  of  the  issue  as  to  whether 
he  had  such  control,  though  there  was 
no  evidence  as  to  it.  Galveston,  H.  d 
8.  A.  R.  Co.  V.  Ford  (1899)  22  Tex.  Civ. 
App.  131,  54  S.  W.  37. 

Where  the  evidence  tends  to  show  that 
the  braces  of  a  sewer  which  fell  in  upon 
the  injured  servant  were  put  in  place 
under  the  direct  supervision  of  a  vice 
principal,  it  is  not  error  to  refuse  a 
charge  explaining  the  doctrine  as  to  co- 
servants.  La  Salle  v.  Eostlca  (1901) 
190    111.    130,    60    N.    E.    72,    affirming 

(1900)  92  111.  App.  91. 

Where  the  evidence  shows  that  the 
negligence  which  caused  the  injury  con- 
sisted in  the  breach  of  one  of  the  mas- 
ter's non-assignable  duties,  it  is  not 
error  to  refuse  to  give  an  instruction 
as  to  the  rule  which  prevents  a  recovery 
for  injuries  caused  by  the  negligence  of 
a  fellow  servant.  Terell  Compress  Go. 
V.  Arrington  (1898)  —  Tex.  Civ.  App. 
— ,  48  S.  W.  59. 

Where  the  defendant  contends  that 
the  plaintiff  was  a  fellow  servant  with 
the  employee  whose  act  caused  the  in- 
jury, it  is  not  error  to  give  an  instruc- 
tion abstractly  defining  the  relation  of 
fellow  servants.  Western  Tube  Co.  v. 
PolobinsU  (1901)  192  111.  113,  61  N.  E. 
451,  affirming  94  111.  App.  640. 

A  requested  charge  in  an  action  by  a 
servant  to  recover  for  personal  injuries, 
that  the  verdict  should  be  in  favor  of 
the  employer  if  the  employee  was  in- 
jured by  reason  of  the  negligence  of  a 
fellow  servant,  is  properly  refused,  when 
there  is  no  evidence  to  support  a  finding 
that  the  accident  was  thus  caused. 
Sohmit  V.  Gillen  (1899)  41  App.  Div. 
302,  58  N.  Y.  Supp.  458. 

In  a  case  where  there  are  no  facts 
calling  for  it,  an  instruction  with  re- 
gard to  the  limitations  upon  the  fellow 
servant  doctrine  is  deemed  to  be  preju- 
dicial error,  where,  upon  the  whole  case, 
it  appears  that  the  3ury  were  thereby 
misled  and  confused.  Coal  Creek  Min. 
Co.  v.  Davis  (1891)  90  Tenn.  712,  18  S. 
W.  387. 
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In  an  action  by  an  employee  against 
a  master  for  injuries  alleged  to  have 
been  caused  by  the  incompetency  and 
negligence  of  a  coemployee,  it  is  not 
erroneous  for  the  court  to  make  a  dis- 
tinction between  the  incompetency  and 
negligence,  and  to  submit  to  the  jury 
only  the  question  of  negligence,  where 
the  evidence  was  entirely  directed  to  the 
manner  in  which  such  coemployee  per- 
formed his  work,  and  the  knowledge  of 
plaintiff  and  defendant  in  respect  there- 
to. Olsen  V.  North  Pacific  Lumler  Co. 
(1900)   40  C.  C.  A.  427,  100  Fed.  384. 

In  an  action  against  a  railroad  for 
injuries  resulting  from  the  engineer's 
negligence,  a  charge  submitting  the  case 
not  only  in  respect  to  his  want  of  knowl- 
edge of  the  road,  but  also  his  incompe- 
tency generally,  is  erroneous,  where  the 
evidence  failed  to  show  that  the  com- 
pany knew  of  such  incompetency,  or 
failed  in  performing  its  duty  in  select- 
ing him  for  the  work.  Galveston,  B.  & 
8.  A.  B.  Co.  V.  Gibson  (1899)  —  Tex. 
Civ.  App.  — ,  54  S.  W.  779. 

Where  there  is  no  evidence  to  show 
that  the  accident  was  caused  by  the  neg- 
ligence of  the  fellow  servant  alleged  to 
be  incompetent,  it  is  error  to  give  a 
charge  directing  the  jury  to  inquire 
whether  that  servant  was  negligent. 
Galveston,  H.  dc  8.  A.  R.  Go.  v.  Faher 
(1885)  63  Tex.  344,  on  second  appeal 
(1888)   77  Tex.  153,  8  S.  W.  64. 

Where  there  is  no  evidence  that  a 
certain  employee  was  incompetent  or 
guilty  of  negligence  causing  the  acci- 
dent, it  is  error  to  instruct  the  jury 
that,  if  they  find  the  accident  to  have 
been  due  to  his  incompetence,  the  plain- 
tiff should  recover.  Galveston,  H.  &  8. 
A.  R.  Co.  V.  Arispe  (1891)  81  Tex.  517, 
17  S.  W.  47. 

An  instruction  that,  if  the  jury  find 
that  the  plaintiff  was  injured  by  the 
negligence  of  the  fellow  servant  whose 
act  caused  the  injury,  he  cannot  recover 
unless  he  shows  that  the  fellow  servant 
was  also  incompetent,  is  not  open  to  ob- 
jection, where  there  is  evidence  that  he 
was  intemperate,  to  the  knowledge  of 
the  master's  representative.  Camphell 
&  Z.  Co.  V.  Roediger  (1894)  78  Md.  601, 
28  Atl.  901. 

In  Cooper  v.  Hamilton  Mfg.  Co. 
(1867)  14  Allen,  193,  the  court  had 
ruled  out  the  defense  of  common  em- 
ployment in  a  ease  where  it  appeared 
from  the  plaintiff's  evidence  that  he  was 
engaged,  with  other  workmen,  in  mov- 


ing a  heavy  machine  from  one  room  into 
another,  by  means  of  trucks,  one  of  the 
wheels  of  which  broke  through  the  floor, 
causing  the  injury  in  question.  The  su- 
preme court  said:  "We  feel  constrained 
to  set  aside  this  verdict,  not  because  the 
case  was  one  which  ought  not  to  have 
been  submitted  to  the  determination  of 
the  jury,  but  because  the  defendants 
were  precluded  by  the  ruling  of  the 
court  from  submitting  to  their  consid- 
eration a  ground  of  defense  which  ought 
to  have  been  left  open  to  them.  It  ap- 
pears by  the  exceptions  that,  after  the 
evidence  in  support  of  the  plaintiff's 
case  was  put  in,  the  court  made  the 
peremptory  ruling  that  the  principle  of 
law  that  an  employee  could  not  main- 
tain an  action  against  his  employer  if 
he  was  injured  by  the  negligence  of 
others  in  the  service  of  the  same  em- 
ployer, when  he  was  acting  in  the  dis- 
charge of  his  duty,  and  all  were  acting 
in  a  common  service,  would  not  be  appli- 
cable to  the  case.  The  effect  of  this 
decision,  at  the  stage  of  the  case  at 
which  it  was  announced,  was  to  shut  out 
the  defendants  from  offering  any  evi- 
dence to  sustain  a  defense  based  on  the 
rule  of  law  referred  to.  This  we  think 
was  erroneous.  No  doubt  the  defend- 
ants were  bound  to  provide  suitable 
structures  for  carrying  on  all  the  opera- 
tions necessary  to  the  transaction  of  the 
business  or  performing  the  work  in 
which  the  persons  employed  by  them 
were  engaged.  As  applied  to  the  case 
at  bar,  this  principle  of  law  would  re- 
quire of  them  to  use  proper  care  in 
order  to  see  that  the  floors  were  of  suffi- 
cient strength  to  support  any  machine 
which  it  was  necessary  to  move  over 
or  upon  them.  But  the  nature  of  this- 
care  which  they  were  bound  to  use  was- 
such  that  the  defendants  might  have 
performed  their  full  legal  duty  by  em- 
ploying suitable  persons  of  competent 
skill  and  experience,  whose  business  it 
was  to  keep  the  floors  in  such  condition 
as  to  repairs  that  they  were  fit  and  safe 
for  use  for  any  of  the  purposes  for 
which  it  might  become  necessary  to  ap- 
propriate them.  If  they  were  diligent 
and  careful  to  this  extent,  and  any  want 
of  repair  had  not  existed  for  so  long  a 
time  as  to  show  absolute  negligence  on 
the  part  of  the  defendants,  then  the 
accident  would  have  been  attributable 
to  tlie  negligence  of  an  agent  or  servant 
in  the  service  of  a  common  employer 
with  the  plaintiff,  and  the  case  would 
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have  come  within  the  principle  which  have  killed  him,  an  instruction  that,  if 
the  court,  without  hearing  the  evidence  the  foreman  was  not  negligent  in  start- 
in  behalf  of  the  defendants,  decided  was  ing  the  train,  a  verdict  should  be  re- 
inapplicable  to  the  case."  turned  for  the  defendant,  is  properly 
Where  a  jury  would  be  justified  in  refused,  as  the  latter  injury  is  also  to 
finding  from  the  facts  in  evidence  that  be  considered  by  the  jury.  Houston  & 
a  fireman  jumped  from  his  engine  after  T.  G.  R.  Go.  v.  White  (1900)  23  Tex. 
seeing  a  slow-up  signal,  and  was  thrown  Civ.  App.  280,  56  S.  W.  204. 
against  the  plaintiff,  an  instruction  The  court  need  not  charge  the  jury 
based  on  the  theory  that  the  failure  of  that  an  employer  is  bound  to  exercise 
the  engineer  to  obey  the  signal  in  time  reasonable  care  to  furnish  its  employees 
was  the  proximate  cause  of  the  injury  is  reasonably  safe  machinery  where  the 
not  erroneous.  Galveston,  E.  <&  8.  A.  uncontradicted  facts  show  that  it  had 
R.  Go.  V.  Jackson  { 1899 )  —  Tex.  Civ.  not  furnished  such  a  machine,  and  there 
App.  — ,  53  S.  W.  81,  judgment  affirmed  was  no  evidence  that  it  had  exercised 
in  (1900)  93  Tex.  262,  54  S.  W.  1023.  ordinary  or  reasonable  care  to  do  so, 
In  an  action  by  a  switchman  for  dam-  but,  on  the  contrary,  there  was  unex- 
ages  for  injuries  sustained  by  being  plained  and  uncontradicted  evidence  to 
thrown  from  a  car  where  his  duties  show  that  it  had  not  exercised  such  care, 
called  him,  by  the  sudden  jerking  or  Ghoctaw,  0.  dc  G.  R.  Go.  v.  Uollotoay 
cheeking  of  the  car,  alleged  to  have  been  (1903)  191  U.  S.  334,  48  L.  ed.  207,  24 
caused  by  the  negligence  of  the  foreman  Sup.  Ct.  Rep.  102,  15  Am.  Neg.  Rep.  235. 
of  the  switching  crew  or  the  engineer  An  instruction  that  if  the  jury  believe 
of  the  switch  engine,  where  the  evidence  from  the  evidence  that  the  plaintiff  was 
shows  that  the  control  of  the  acts  of  the  injured  by  rock  falling  from  the  top  of 
switchmen  and  of  the  movements  of  the  the  mine,  but  that  the  danger  of  such 
train  that  was  being  switched  was  by  falling  could  not  have  been  ascertained 
means  of  signals  given  by  the  foreman  or  prevented  by  the  exercise  of  reason- 
to  the  engineer  and  switchman,  and  that  able  care  on  the  part  of  the  defendant, 
it  was  the  duty  of  the  switchman  to  keep  the  jury  should  find  for  the  defendant, 
a  lookout  for  all  signals  given  by  the  is  properly  refused  where  there  was  no 
foreman,  an  instruction  that  if  the  jury  evidence  that  the  master  had  made  any 
"believe  from  the  evidence  that  there  attempt  at  inspection.  Tennessee  Goal, 
was  no  more  shaking  and  jarring  in  /.  &  R.  Go.  v.  Ga/nrett  (1904)  140  Ala. 
said  car  at  the  time  of  the  injury  to  563,  37  So.  355. 

the  plaintiff  than  was  usual  or  custom-  In  an  action  for  injuries  caused  by  a 
ary  on  defendant's  railroad  at  and  be-  defective  derailing  switch  which  permit- 
fore  that  time,  their  verdict  must  be  for  ted  a  car  to  escape  onto  the  main  track 
the  defendant," — is  erroneous,  as  fail-  during  a  high  wind,  an  instruction  is 
ing  to  predicate  like  conditions  or  sim-  erroneous  which  permits  a  recovery  if 
ilar  circumstances,  such  as  existed  at  the  defendant  knew  of  the  defects,  not- 
the  time  of  the  alleged  injury.  Louis-  withstanding  there  was  evidence  tliat 
ville  &  N.  R.  Go.  v.  Smith  (1901)  129  the  defendant  had  taken  other  reason- 
Ala.  553,  30  So.  571.  able  precautions  to  prevent  the  car  from 
Where  plaintiff's  only  right  to  be  on  moving.  Grand  Trunk  Western  R.  Go. 
the  car  where  he  was  injured  depended  v.  Melrose  (1906)  166  Ind.  658,  78  N. 
on  the  fact  that  he  was  an  employee,  E.  190. 

though  the  car  stood  near  a  highway.  An  instruction  authorizing  a  recoy- 
it  is  not  error  to  refuse  to  instruct  on  ery  if  the  appliances  were  defective  is 
the  duty  of  the  engineer  to  blow  the  erroneous  when  there  was  no  evidence 
whistle  and  ring  the  bell  at  such  point,  tending  to  show  any  defects.  Douda  v. 
De  Walt  V.  Houston,  E.  &  W.  T.  R.  Go.  Chicago,  R.  I.  &  P.  R.  Go.  (1909)  141 
(1900)  22  Tex.  Civ.  App.  403,  55  S.  W.  Iowa,  82,  119  N.  W.  272. 
534_  Where,  in  an  action  to  recover  dam- 
Where  there  was  evidence  to  show  ages  for  personal  injuries  sustained  by 
that  a  servant  had  been  injured  by  the  an  employee,  there  is  no  evidence  tend- 
starting  of  a  train,  whereby  he  was  ing  to  show  that  the  proximate  cause 
caught  between  a  car  and  platform,  and  of  the  injury  was  the  omission  on  the 
received  additional  injuries  from  a  fore-  part  of  the  employer  to  adopt  and  pro- 
man's  negligence  in  backing  the  train,  mulgate  a  code  of  rules  governing  its 
and  that  the  former  injury  might  not  employees  in  their  conduct  toward  one 
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another,  or  that  the  adoption  of  such 
rules  would  probably  have  prevented  the 
injury,  it  is  error  to  instruct  the  jury 
that  it  was  the  duty  of  the  company  to 
adopt  and  promulgate  such  rules.  Grif- 
fin Wheel  Co.  v.  Stanton  (1905)  70  Kan. 
762,  79  Pac.  651. 

A  charge  that  if  a  defect  was  not 
visible  and  did  not  show  upon  inspec- 
tion, the  master  was  not  liable,  is  prop- 
erly refused  as  ignoring  evidence  to  the 
eflfect  that  the  master  had  actual  knowl- 
edge of  the  defect.  Zeis  v.  St.  Louis 
Brewing  Asso.  (1907)  205  Mo.  638,  104 
S.  W.  99. 

If  it  was  the  plaintiff's  theory  that 
his  injury  was  due  to  the  fact  that  a 
boiler  was  worn  out  and  defective  gen- 
erally, and  there  was  evidence  that  va- 
rious defects  named  contributed  to  the 
dangerous  condition,  it  is  not  error  to 
refuse  to  charge  that  the  jury  were  not 
to  consider  any  defect  unless  they  be- 
lieved that,  without  it,  the  accident 
would  not  have  happened.  Oopenhaver 
V.  Northern  P.  R.  Co.  (1911)  42  Mont. 
453,  113  Pac.  467 ;  Buls  v.  Northern  P. 
R.  Go.  (1911)  42  Mont.  471,  113  Pac. 
472. 

It  is  error  to  refuse  a  charge  which 
limits  the  consideration  of  the  jury  to 
the  sole  act  of  negligence  which  the 
evidence  tended  to  show.  Severson  v. 
Hill-Warner-Fitch  Co.  (1906)  116  App. 
Div.  108,  101  N.  Y.  Supp.  808. 

It  is  error  to  refuse  a  charge  present- 
ing the  only  issue  of  negligence  raised 
by  the  evidence.  St.  Louis  Southwest- 
ern R.  Go.  v.  Dempsey  (1905)  40  Tex. 
Civ.  App.  398,  89  S.  W.  786. 

An  instruction  as  to  the  master's 
duty  to  furnish  competent  workmen  is 
error  where  the  evidence  has  not  raised 
such  an  issue.  Texas  Go.  v.  Strange 
(1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
370. 

An  instruction  that  if  the  master  ex- 
ercised reasonable  care  as  to  inspection, 
there  could  be  no  recovery,  is  not  war- 
ranted by  the  evidence,  where  the  only 
testimony  as  to  inspection  was  that  of 
the  inspector,  which  showed  that  he  did 
not  know  what  he  had  done.  Wood  v. 
Rio  Grande  Western  R.  Co.  (1904)  28 
Utah,  351,  79  Pac.  182. 

Although  a  requested  instruction  up- 
on the  question  of  the  negligence  of  a 
fellow  servant  contains  a  correct  state- 
ment of  law,  it  is  not  error  to  refuse 
to  give  it  if  there  is  no  evidence  before 
the    jury    on    that    particular    subject 


Young  v.  O'Brien  (1905)  36  Wash.  570, 
79  Pac.  211. 

It  is  not  error  to  refuse  to  charge 
that  the  master  is  not  responsible  for 
injuries  caused  by  the  negligent  execu- 
tion of  the  work,  where  the  plaintiff's 
witnesses  testified  that  the  accident 
was  caused  by  defective  brakes  on  the 
car,  and  the  defendant's  witnesses  did 
not  see  the  accident.  Hale  v.  Crown  Co- 
lumbia Pulp  &  Paper  Go.  (1909)  56 
Wash.  236,  105  Pac.  480. 

( d )  Appropriateness  loith  reference  to 
theories  advanced  by  either  party. — 
Instructions  should  be  given  as  to  any 
theory  which  either  the  plaintiff  or  de- 
fendant may  advance  with  respect  to 
the  significance  of  any  part  of  the  testi- 
mony which  bears  upon  a  material  issue. 
Cerrillos  Coal  R.  Co.  v.  Deserant  (1897) 
9  N.  M.  49,  49  Pac.  807.  To  the  same 
effect.  Western  Goal  &  Min.  Co.  v.  Moore 
(1910)   96  Ark.  206,  131  S.  W.  960. 

In  a  case  where  a  servant's  eye  was 
destroyed  by  a  piece  which  was  chipped 
off  of  a  sledge,  wielded  by  a  fellow  serv- 
ant, it  was  held  to  be  error  to  refuse 
an  instruction  that,  if  the  evidence 
showed  the  injury  to  plaintiff  to  have 
been  the  result  of  a  mere  accident,  he 
could  not  recover.  Webster  Mfg.  Co.  v. 
Nisbett   (1900)   87  111.  App.  551. 

Where  the  plaintiff's  case  is  based 
partly  on  the  theory  that  the  defendant 
was  negligent  in  retaining  an  engineer, 
and  partly  on  the  theory  that  a  defect- 
ive locomotive  was  used,  an  instruction 
to  the  effect  that  there  was  a  failure 
of  proof  to  show  that  the  engineer  was 
unskilful,  incompetent,  and  negligent, 
and  that  the  appellant  had  knowledge 
of  his  unfitness  a  sufficient  length  of 
time  prior  to  the  accident  to  have  pro- 
vided against  it,  and  that  therefore  the 
jury  should  find  for  the  appellant,  is 
properly  refused,  for  the  plaintiff  may 
still  recover  by  reason  of  the  defects  in 
the  engine.  Wabash  &  W.  R.  Co.  v. 
Morgan  (1892)  132  Ind.  430,  31  N.  E. 
661,  32  N.  E.  85. 

Where  one  of  several  theories  as  to 
the  cause  of  an  injury  is  that  it  re- 
sulted from  the  negligent  loading  of 
cars,  and  the  evidence  tends  to  show 
that  the  loading  was  done  by  an  inde- 
pendent contractor,  it  is  error,  in  a  case 
where  a  special  verdict  is  to  be  rendered 
as  to  each  of  these  theories,  to  refuse 
to  submit  to  the  jury  the  question  of 
negligence    in    regard    to   the    loading. 
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Haley  v.  Jump  River  Lumber  Co. 
(1892)   81  Wis.  412,  51  N.  W.  321,  956. 

In  an  action  against  a  railroad  com- 
pany for  negligently  causing  the  death 
of  a  brakeman,  an  instruction  as  to  de- 
cedent's contributory  negligence,  which 
wholly  omits  reference  to  plaintiff's  con- 
tention that  decedent's  death  was  occa- 
sioned by  the  negligent  construction  of 
a  braking  appliance,  is  properly  re- 
fused. Missouri  P.  R.  Co.  v.  Fox 
(1900)  60  Neb.  531,  83  N.  W.  744. 

In  an  action  for  injuries  resulting 
from  his  falling  from  a  derrick  about 
which  he  was  working,  an  instruction 
which  was  addressed  to  the  issue  of  as- 
sumed risk,  which  ignores  the  question 
of  a  vice  principal's  negligence,  is  er- 
roneous. St.  Louis  S.  W.  R.  Co.  v. 
Smith  (1901)  —  Tex.  Civ.  App.  — ,  63 
S.  W.  1064. 

An  instruction  entirely  in  accord  with 
the  theory  developed  by  the  parties  in 
introducing  their  evidence  is  proper. 
Poor  V.  Madison  River  Poufer  Co. 
(1910)  41  Mont.  236,  108  Pac.  645. 

It  is  not  error  to  refuse  a  charge  on 
contributory  negligence  in  using  an  ap- 
pliance of  an  imminently  dangerous 
character,  where  the  contributory  neg- 
ligence relied  upon  by  the  defendant  was 
the  negligent  method  of  the  use  of  the 
appliance.  Schmidt  v.  Southwestern 
Brewery  &  Ice  Co.  (1910)  15  N.  M. 
232,  107  Pac.  677. 

An  instruction  that  if  a  servant 
knows  or  ought  to  know  how  a  busi- 
ness is  carried  on,  he  assumes  the  risks 
arising  from  such  a  method,  need  not 
be  given  where  the  court  did  not  submit 
any  theory  of  the  case  authorizing  the 
jury  to  consider  the  failure  of  the  de- 
fendant to  have  its  business  conducted 
according  to  safe  rules.  Waasahachie 
Cotton  Oil  Co.  V.  McLain  (1901)  27 
Tex.  Civ.  App.  334,  66  S.  W.  226. 

It  is  not  error  to  refuse  an  instruc- 
tion which  does  not  conform  to  either 
of  the  two  theories  of  the  case.  Louns- 
bury  V.  Davis  (1905)  124  Wis.  432, 
102  N.  W.  941. 

(e)  Instructions  objected  to  as  invad- 
ing the  province  of  the  jury. — ^An  in- 
struction declaring  it  the  duty  of 
defendant  to  adopt  reasonably  safe 
methods,  "and"  to  use  well-known  and 
practical  appliances  in  thawing  dyna- 
mite, is  erroneous  in  an  action  for  in- 
juries to  an  employee  from  an  explo- 
sion, where  defendant  iised  no  appli- 
ances and  the  question  at  issue  is  wheth- 


er its  failure  to  do  so  was  negligence. 
Such  an  instruction  in  effect  takes  from 
the  jury  the  right  to  determine  whether 
the  defendant's  method  of  thawing 
dynamite  before  an  open  fire,  without 
such  appliances,  was  reasonably  safe. 
Bertha  Zinc  Co.  v.  Martin  (1895)  93 
Va.  791,  22  S.  E.  869. 

It  was  proper  to  refuse  to  charge 
that  the  mere  fact  of  an  accident  raises 
no  presumption  of  negligence;  since 
such  a  charge  is  an  invasion  of  the 
province  of  the  jury.  Missouri,  K.  & 
T.  R.  Co.  V.  Baker  (1900)  —  Tex.  Civ. 
App.  — ,  58  S.  W.  964. 

It  is  error  to  give  an  instruction 
which  assumes  that  a  material  fact 
which  is  in  dispute  has  been  proved. 
Neville  v.  Chicago  &  N.  W.  B.  Co. 
(1890)  79  Iowa,  232,  44  N.  W.  367. 

An  instruction  that  the  plaintiff,  by 
entering  into  and  remaining  in  defend- 
ant's service,  assumed  only  the  ordinary 
risks  directly  connected  with  his  im- 
mediate employment  as  a  brakeman,  and 
did  not  assume  any  risk  or  dangers  re- 
sulting from  a  defective  and  dangerous 
track  or  frog,  unless  prior  to  the  time 
of  his  injury  he  actually  knew,  or  by 
the  use  of  reasonable  and  ordinary  care 
under  all  the  circumstances  should  have 
known,  that  the  particular  frog  where 
he  was  injured  was  in  a  defective  and 
dangerous  condition,  and  thereafter  re- 
mained in  defendant's  employment, 
using  such  track  and  frog  without  ob- 
jection or  promise  of  amendment  of 
such  defect,  was  held  to  be  erroneous, 
for  the  reason  that  it  assumed  the  frog 
to  be  in  a  dangerous  condition.  Goates 
V.  Burlington,  C.  R.  &  N.  R.  Co.  (1883) 
62  Iowa,  491,  17  N.  W.  760.  The  court 
said:  "Appellee  claims  that  the  defend- 
ant pleaded  a  confession  and  avoidance 
by  averring  that  the  deceased  knew,  or 
by  the  exercise  of  ordinary  care  might 
have  known,  of  the  condition  of  the 
frog  and  that  he  made  no  objection 
thereto  and  was  promised  no  change 
therein,  whereby  he  assumed  the  risk. 
By  an  examination  of  the  averments  of 
the  answer,  it  will  be  seen  that  the  de- 
fendant does  not  admit  that  the  frog 
was  in  a  dangerous  condition.  It  is 
therein  stated  that  the  deceased  'could 
well  have  known  of  its  location  and 
construction,  and  the  dangers  thereto, 
if  any  such  dangers  existed  in  fact.' 
We  know  of  no  rule  of  pleading  which 
would  have  required  the  defendant  to 
admit  that  the  frog  was  in  a  dangerous 
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condition,  in  order  to  avail  itself  of 
the  defense  that  deceased  knew  of  its 
actual  condition,  and  made  no  com- 
plaint." 

In  an  action  for  injuries  caused  by 
the  derailment  of  a  locomotive,  asserted 
by  the  defendant  to  have  been  caused  by 
the  excessive  speed  at  which  the  servant 
himself  was  running  the  locomotive,  a 
requested  charge  which  assumes  that, 
when  the  accident  occurred,  there  was  a 
rule  of  the  company  in  force  which  in- 
hibited the  operation  of  an  engine  at  a 
greater  speed  than  18  miles  an  hour,  on 
a  curve  of  over  6  degrees,  is  properly 
refused;  since,  if  the  court  had  given 
the  charge,  its  effect  would  have  been 
to  tell  the  jury  that  such  a  rule  was 
in  force,  that  plaintifif's  intestate  had 
notice  of  it,  and  that  the  point  of  ac- 
cident was  on  a  curve  of  over  6  de- 
grees,— all  of  which  were  matters  for 
the  jury.  Galveston,  H.  &  S.  A.  R.  Go. 
v.  Smith  (1900)  24  Tex.  Civ.  App.  127, 

57  S.  W.  999. 

In  an  action  for  injury  caused  by  an 
explosion,  an  instruction  that  the  jury 
should  find  defendant  guilty  of  negli- 
gence if  they  believe  that  the  engine 
which  drew  the  caboose  in  which  the  ex- 
plosion occurred  was  defective  in  that 
it  emitted  large  quantities  of  sparks, 
which  set  fire  to  a  box  in  the  caboose 
containing  dynamite,  does  not  encroach 
on  the  province  of  the  jury,  where  the 
evidence  is  that  the  engine  emitted  an 
unusual  quantity  of  sparks,  so  that  it 
was  liable  to  set  fire  to  any  combustible 
with  which  the  sparks  came  in  contact, 
and  that  the  company's  workmen  were 
conveyed  in  the  caboose,  with  dynamite 
therein,  the  presence  of  which  was  un- 
known to  them.  Allend  v.  Spokane 
Falls  d  N.  B.  Co.  (1899)  21  Wash.  324, 

58  Pac.  244. 

In  an  action  by  a  brakeman  for  inju- 
ries received  while  coupling  cars,  a 
charge  that,  if  plaintiff,  when  he  went 
to  make  the  coupling,  placed  himself  in 
such  a  position  as  was  customary,  and 
gave  a  signal  that  the  cars  approaching 
him  should  move  more  slowly,  and  that 
this  signal  was  disregarded,  the  result 
being  that  he  was  injured,  he  could  re- 
cover, is  erroneous,  since  the  jury  re- 
ceive therefrom  the  impression  that,  if 
the  plaintiff  assumed  the  customary  po- 
sition, he  was  using  ordinary  care. 
Missouri,  K.  &  T.  R.  Go.  v.  Baker 
(1900)  —  Tex.  Civ.  App.  — ,  68  S.  W. 
964. 


In  an  action  for  the  death  of  a  brake- 
man  who,  while  standing  on  the  pilot  of 
a  switch  engine,  lost  his  footing,  and 
was  run  over  and  killed,  an  instruction 
that  if  the  engineer,  by  the  exercise  of 
ordinary  care,  could  have  seen  that  the 
brakeman  had  lost  his  footing,  and  he 
did  in  fact  lose  his  footing,  and  the  en- 
gineer, by  the  exercise  of  ordinary  care, 
could  have  stopped  the  engine  in  time 
to  have  avoided  inflicting  fatal  injuries 
on  the  brakeman,  his  failure  to  do  so, 
if  he  did  so  fail,  was  negligence,  is  erro- 
neous, in  assuming,  as  a  matter  of  law, 
that  it  was  the  duty  of  the  engineer  to 
exercise  ordinary  care  to  see  that  the 
brakeman  had  not  lost  his  footing.  San 
Antonio  <&  A.  P.  R.  Go.  v.  Waller 
(1900)  —  Tex.  Civ.  App.  — .  62  S.  W. 
554. 

In  an  action  for  injuries  alleged  to 
have  been  caused  by  the  master's  negli- 
gence in  giving  an  order,  an  instruction 
which  assumes  such  negligence  to  be  the 
fact,  and  excludes  from  the  jury  all  con- 
sideration of  evidence  which  has  been 
introduced,  and  which  tends  to  prove 
that  the  order  had  been  given  in  differ- 
ent terms,  is  erroneous.  Linn  v.  Mas- 
sillon  Bridge  Go.  (1899)  78  Mo.  App. 
111. 

An  instruction  that  if  the  jury  believe 
that  plaintiff's  intestate  and  another 
person  specified  were  fellow  servants, 
and  if  the  injury  to  the  former  was  due 
to  the  tracks  not  being  put  and  kept  in 
good  repair,  plaintiff  cannot  recover,  is 
properly  refused  where  there  is  evidence 
that  the  bad  condition  of  the  track  was 
not  due  to  such  person,  and  also  that  he 
was  unreliable.  Rittenhouse  v.  Wil- 
mington Street  B.  Go.  (1897)  120  N.  C. 
544,  26  S.  E.  922. 

In  an  action  by  an  employee  to  re- 
cover for  personal  injuries  alleged  to 
have  been  caused  by  his  employer's  neg- 
ligence in  keeping  and  using  a  work 
bench  and  tools  for  the  purpose  of  cut- 
ting wires,  an  instruction  that  the  main- 
taining and  using  of  such  bench  and 
tools  was  not  in  itself  negligence,  be- 
cause they  could  have  been  used  without 
injury  to  any  one  if  proper  precautions 
were  taken,  is  reversible  error,  where 
there  was  evidence  tending  to  prove  that 
it  was  dangerous  to  cut  wires  on  the 
bench  with  the  means  provided  by  the 
employer.  Ward  v.  Odell  Mfg.  Co. 
(1898)   123  N.  C.  248,  31  S.  E.  495. 

In  Elledge  v.  National  City  &  O.  R. 
Co.    (1893)    100  Cal.   282,  38  Am.  St. 
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Eep.  290,  34  Pac.  720,  an  instruction 
to  the  effect  that  the  burden  of  proof  as 
to  the  defendant's  knowledge,  or  culpa- 
bility in  lacking  knowledge,  of  any  in- 
security in  the  place  of  work  is  on  the 
plaintiff,  but  that  this  burden  is  satis- 
fled  when  it  is  shown  that  the  place 
was  insecure  in  such  a  respect  that,  if 
a  proper  inspection  had  been  made  by 
defendant,  the  insecurity  would  have 
been  ascertained  in  time  to  have  pre- 
vented the  injury,  was  objected  to  on 
the  ground  that  by  using  the  word 
^'when,"  instead  of  "whenever"  or  "if," 
the  trial  judge  assumed  that  the  neces- 
sary proof  was  made.  The  court  said 
that  such  a  construction  of  the  language 
of  the  charge  was  opposed  to  the  mani- 
fest intention  of  the  judge,  and  that  the 
last  part  of  the  charge  simply  specified 
the  evidence  which  would  be  sufficient 
to  satisfy  the  burden  of  proof. 

An  instruction  that  use  or  nonuse  of 
bagging  in  hoisting  iron  pipe  is  not 
necessarily  negligence  is  properly  re- 
fused, where  the  omission  to  protect  the 
pipe  by  canvas  is  the  fact  upon  which 
the  question  of  negligence  substantially 
turns.  New  York  Electric  Equipment 
Co.  v.  Blair  (1897)  25  C.  C.  A.  216,  51 
U.  S.  App.  81,  79  Fed.  896. 

An  instruction  is  erroneous  which, 
in  doubtful  cases,  withdraws  from  the 
jury  the  question  whether  the  negligent 
and  injured  servants  were  in  branches 
of  the  business  so  distinct  that  the  rule 
as  to  common  employment  is  not  appli- 
cable. Ryan  v.  Chicago  &  N.  W.  B.  Co. 
(1871)  60  111.  171,  14  Am.  Rep.  32 
(error  to  charge  that  a  laborer  in  a 
carpenter  shop  assumed  the  risk  of  an 
engineer's  negligence  in  operating  his 
engine).    See  §  1430,  ante. 

A  charge  to  find  for  defendant  unless 
the  jury  believe  the  parties  in  charge 
of  certain  empty  cars  used  more  force 
than  necessary  in  attaching  them  to 
the  caboose,  or  were  otherwise  negli- 
gent in  making  the  coupling,  is  a 
charge  on  the  weight  of  evidence,  since 
it  make*  the  use  of  unnecessary  force 
in  attaching  the  cars  negligence  per  se. 
To  give  such  a  charge,  therefore,  is 
error,  though  in  other  portions  of  the 
charge  the  failure  of  those  engaged  in 
annexing  the  empty  cars  "to  exercise 
ordinary  care  to  avoid  injuring  those  in 
the  caboose,"  if  on  account  of  such 
failure  "the  empty  cars  were  run  vio- 
lently against  the  caboose,"  to  plain- 
tiff's injury,  was  made  the  test  of  lia- 


bility. Houston  &  T.  O.  R.  Co.  v.  Burns 
(1901)  —  Tex.  Civ.  App.  — ,  63  S.  W. 
1035. 

An  instruction  that  a  servant  has  a 
right  to  presume  that  the  master  has 
performed  his  duty  with  ordinary  care 
is  not  objectionable,  as  being  upon  the 
weight  of  evidence.  Missouri,  K.  &  T. 
R.  Co.  V.  Crowder  (1899)  —  Tex.  Civ. 
App.  — ,  55  S.  W.  380. 

An  instruction  that  if  plaintiff,  while 
in  the  performance  of  his  duty  and  in 
the  exercise  of  ordinary  care,  stepped 
upon  a  cross-tie  and  into  a  hole,  and 
was  thereby  injured,  he  was  entitled  to 
recover,  is  not  subject  to  the  objection 
that  it  assumes  that  plaintiff  was  exer- 
cising due  care,  and  that  the  injury  was 
the  proximate  result  of  the  condition  of 
the  premises  where  plaintiff  was  em- 
ployed. Sherman,  S.  &  S.  R.  Co.  v.  Bell 
(1900)  —  Tex.  Civ.  App.  — ,  58  S.  W. 
147. 

Where  plaintiff  alleged,  and  it  was 
not  denied,  that  when  he  received  his 
injuries  he  was  working  under  the  di- 
rection of  defendant's  bridge  foreman, 
and  the  evidence  shows  that  he  received 
and  obeyed  orders  from  such  foreman, 
an  instruction  treating  the  foreman  as 
defendant's  vice  principal  is  not  error. 
San  Antonio  &  A.  P.  R.  Co.  v.  Weigera 
(1899)  22  Tex.  Civ.  App.  344,  54  S.  W. 
910. 

An  instruction  that  if,  after  an  inde- 
pendent contractor  had  quit  a  job  and 
left  the  premises,  the  master  adopted 
and  used  the  structures  he  had  erected, 
or  acquiesced  in  their  use  by  his  serv- 
ants, then  such  structures  became  those 
of  the  master,  and  if,  by  reason  of  his 
failure  to  keep  them  in  good  repair,  a 
servant  was  injured,  he  was  responsible 
for  the  injury,  is  not  objectionable,  as 
charging  the  jury  in  respect  to  matters 
of  fact,  since  the  court  does  not  under- 
take to  say  what  facts  amounted  to  an 
adoption  of  the  structures.  Rinake  v. 
Victor  Mfg.  Co.  (1900)  58  S.  C.  360, 
36  S.  B.  700. 

(f)  Instructions  unduly  emphasising 
particular  portions  of  the  evidence. — 
The  case  is  properly  submitted  upon  the 
whole  evidence.  A  trial  judge  is  not 
bound  to  single  out  one  particular  fact 
and  give  it  a  prominence  which  might 
have  the  effect  of  misleading  the  jury. 
An  instruction  that  the  fact  that  earth 
fell  out  while  a  trench  was  being  dug 
was  some  evidence  of  negligence  is 
properly  refused,  in  an  action  for  per- 
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sonal  injuries  by  a  subsequent  fall  of 
earth  in  the  trench,  where,  after  the 
first  fall,  uprights  for  the  purpose  of 
holding  up  the  side  walls  were  placed 
twice  as  thick  as  before.  O'Neal  v. 
O'Gonnell  (1897)  167  Mass.  388,  45  N. 
E.  758. 

An  instruction  calculated  to  lead  the 
jury  to  believe  that  it  is  only  by  af- 
firmative evidence  offered  by  the  de- 
fendant that  the  issue  of  contributory 
negligence  may  be  raised  is  erroneous. 
Pittsburgh,  G.  G.  &  St.  L.  B.  Go.  v. 
Liffhtheiser  (1904)  163  Ind.  247,  71  N. 
E.  218,  rehearing  denied  in  (1904)  163 
Ind.  264,  71  N.  E.  660.  To  the  same 
effect,  Pittsburgh,  G.  C.  &  St.  L.  R.  Co. 
V.  Collins  (1904)  163  Ind.  569,  71  N.  E. 
661. 

Although  the  defendant's  theory  was 
that  the  plaintiff  received  his  injuries 
by  backing  off  a  platform  which  was 
not  defective,  a  charge  that  if  the  jury 
found  that  the  platform  was  defective, 
and  that  the  plaintiff  was  negligent  in 
backing  into  the  "hole,"  they  should 
find  for  the  defendant,  is  not  erroneous 
as  emphasizing  the  evidence  offered  by 
the  plaintiff  as  to  the  defective  condi- 
tion of  the  platform.  Louisville  &  N. 
R.  Co.  V.  Carter  (1908)  —  Ky.  — ,  112 
S.  W.  904. 

An  instruction  that  the  jury  should 
find  for  the  defendant  if  they  should  be- 
lieve "from  the  evidence  of  the  plain- 
tiff or  of  his  own  witnesses"  that  lie  was 
guilty  of  contributory  negligence  or  as- 
sumed the  risk  is  erroneous,  as  the  jury 
is  entitled  to  consider  the  whole  evi- 
dence. Price  V.  Conswmers'  Cotton,  Oil 
Go.  (1905)  41  Tex.  Civ.  App.  47,  90  S. 
W.  717. 

In  a  case  in  which  the  defendants  of- 
fered no  evidence,  but  the  plaintiff's 
evidence  was  such  as  to  raise  the  ques- 
tion of  contributory  negligence,  an  in- 
struction that  the  burden  of  proving 
contributory  negligence  is  upon  the  de- 
fendant is  misleading.  Gulf,  G.  d  S.  F. 
R.  Go.  v.  Hill  (1902)  95  Tex.  629,  69  S, 
W.  136.  In  other  cases  it  has  been 
held  that  an  instruction  that  the  burden 
of  proving  contributory  negligence  is 
upon  the  defendant  is  misleading  where 
the  question  of  the  servant's  contribu- 
tory negligence  has  been  raised  by  the 
plaintiff's  own  testimony.  See  also 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Howard 
(1903)  96  Tex.  582,  75  S.  W.  805; 
Gulf,  G.  A  8.  F.  B.  Go.  v.  Hill  (1902) 
29  Tex.  Civ.  App.   12,   70  S.   W.   103; 


General  Electric  Co.  v.  Murray  (1903) 
32  Tex.  Civ.  App.  226,  74  S.  W.  50. 

(g)  Inconsistent  instructions. — An  in- 
struction, in  an  action  by  an  employee 
for  injury  from  the  breaking  of  a 
plank  in  a  scaffold  on  which  he  was 
working,  that  a  servant  is  not  bound  to 
inspect  the  appliances  furnished  him, 
but  may  assume  that  they  are  reasona- 
bly safe,  and  that  a  servant  is  bound  to 
take  notice  of  such  defects  as  would  be 
disclosed  by  ordinary  care  in  observing 
the  appliances  furnished  him,  this  being 
followed  by  an  hypothesis  of  facts  on 
which  the  jury  are  ordered  to  find 
against  the  defendant,  and  embracing  as 
a  fact  that  plaintiff,  in  the  exercise  of 
ordinary  care  and  diligence,  would  have 
discovered  the  defect,  consisting  of  a 
knot,  is  confusing,  as  a  jury  cannot  ap- 
ply both  propositions.  Armour  v.  Bra- 
zeau  (1901)  191  111.  117,  60  N.  E.  904, 
reversing  93  111.  App.  235. 

In  Schaub  v.  Hannibal  d  St.  J.  R.  Go. 
(1891)    106  Mo.  74,  16  S.  W.  924,  the 
court  gave  an  instruction  asked  for  by 
the  defendant  to  the  effect  that  the  de- 
ceased  assumed   the   risk   of   injury  to 
himself  from  the  negligence  of  his  fel- 
low   servants    in   setting   these    freight 
cars  too  close  to  the  point  of  the  switch, 
but  it  also  gave  plaintiff's  instruction 
in  which  the  jury  were  told  that,  if  he 
was  knocked  from  the  car  he  was  on, 
while  standing  on  the  ladder,   and   in- 
jured wholly  by  the  negligence  and  care- 
lessness of  the  defendant,  its  agents  or 
servants,  in  negligently  leaving  the  car 
standing  so  close  to  the  north  end  of 
the  side  track  as  to  be  in  a  dangerous 
proximity  to  the  main  track,  then   he 
could  recover.    The  supreme  court  said: 
"Now   the    court   here   has    not    distin- 
guished between  the  duty  of  the  defend- 
ant as  master  and  the  duty  of  the  serv- 
ants, as  servants,  to  each  other.    It  has 
not  told  the  jury  that,   if  the  master 
furnished  a  safe  and  properly  construct- 
ed track,  and  employed  competent  serv- 
ants,  and  furnished  safe   cars,   that   it 
had    performed    all    the    duty    it    owed 
deceased.    The  jury  are  told,  on  the  con- 
trary, that,  if  deceased  lost  his  life  by 
the  negligence  of  the  defendant  or  its 
servants,  the  defendant  was  liable.     By 
its  terms  it  includes  all  of  defendant's 
servants,   and,   in   so   doing,   authorizes 
the  jury  to  attribute  the  negligence  of 
trainmen  engaged  in  the  same  common 
employment  with  deceased  to  defendant, 
and   in   so   doing   it   most   clearly   con- 
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tradicts  the  other  instruction  in  which 
the  jury  were  told  deceased  assumed  the 
risk  of  the  negligence  of  his  fellow  serv- 
ants. The  instructions  under  the  evi- 
dence were  misleading." 

In  a  case  where  the  evidence  tends 
to  show  that  the  injury  was  due  to  the 
negligence  of  a  fellow  servant,  it  is  er- 
ror to  give  an  instruction  that  the  plain- 
tiff had  a  right  to  assume  that  the 
defendant  company  had  exercised  rea- 
sonable care  in  the  selection  of  its  em- 
ployees; that  he  was  not  bound  to  in- 
vestigate whether  it  had  done  so  or 
not;  and  that  until  such  time  as  notice 
to  the  contrary  was  brought  home  to 
him,  he  had  a  right  to  act  on  such  as- 
sumption. Even  though  such  an  in- 
struction contains  a  correct  proposition 
of  law,  if  should  not  be  given  under 
such  circumstances,  as  its  practical  ef- 
fect is  "to  neutralize  every  other  in- 
struction given  upon  the  subject  of  fel- 
low servants,  and  absolutely  cut  out  any 
defense  based  upon  the  theory  that  de- 
ceased came  to  his  death  through  the 
negligence  of  a  fellow  servant."  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Libey  (1896) 
68  111.  App.  144. 

A  charge  that  the  servant  cannot  re- 
cover if  his  own  negligence  concurs 
with  that  of  the  master  is  not  inconsist- 
ent with  a  charge  that  the  mere  fact 
that  another  person  concurred  in  pro- 
ducing the  injury  will  not  relieve  the 
master.  International  &  O.  W.  R.  Co. 
V.  Meenan  (1910)  —  Tex.  Civ.  App.  — , 
129  S.  W.  190. 

(h)  Instructions  objected  to  as  not 
being  sufficiently  specific— Where  the 
jury  have  been  instructed  in  general 
terms,  on  defendant's  motion,  as  to  con- 
tributory negligence,  and  no  more  spe- 
cific instructions  have  been  asked  with 
respect  to  the  consequences  of  plain- 
tiff's violation  of  a  rule,  the  defend- 
ant cannot  complain  that  the  jury  were 
not  told  that  such  violation  would  pre- 
clude the  plaintiff  from  recovery.  Louis- 
ville &  N.  R.  Co.  V.  Hiltner  (1900)  22 
Ky.  L.  Rep.  1141,  60  S.  W.  2,  reversing 
21  Ky.  L.  Rep.  1826,  56  S.  W.  654. 

A  charge  that,  if  the  jury  believe 
that  the  accident  was  caused  by  the 
careless  and  unskilled  manner  in  which 
plaintiff  handled  or  operated  the  tools 
used  in  his  work,  and  that  but  for  such 
carelessness  the  accident  would  not  have 
happened,  plaintiff  could  not  recover, 
should  be  refused,  as  too  general,  where 
the   allegation   is  that  the  injury  was 


caused  by  a  chip  from  a  particular  de- 
fective hammer.  Duerst  v.  St.  Louis 
Stamping  Co.  (1901)  163  Mo.  607,  63 
S.  W.  827. 

Where  the  question  whether  a  tempo- 
rary foreman  was  competent  to  manage 
the  appliances  has  been  fairly  raised  by 
the  evidence,  and  the  trial  judge  has 
correctly  stated  who  are  fellow  serv- 
ants, error  cannot  be  predicated  of  the 
omission  of  specific  instructions  as  to 
the  relation  of  the  foreman  to  the  plain- 
tiff, where  no  request  for  them  was 
made.  Trainor  v.  Philadelphia  &  R.  li. 
Co.   (1890)    137  Pa.  149,  20  Atl.  632. 

(i)  Unnecessary  and  superfluous  in- 
structions.— It  is  not  error  to  refuse  to 
give  an  instruction  which  is  virtually  a 
repetition  of  one  already  given.  Frand- 
sen  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1873) 
36  Iowa,  372. 

An  instruction  that  if  a  railroad  em- 
ployee, injured  while  coupling  cars,  was 
without  fault,  the  law  raises  a  pre- 
sumption that  the  defendant  company 
was  negligent,  is  not  erroneous  for  fail- 
ure to  charge  in  the  same  connection 
the  defendant's  theory  that  the  injury 
was  a  mere  accident,  where  such  theory 
is  sufficiently  covered  by  other  parts  of 
the  charge.  Raleigh  &  O.  R.  Co.  v. 
Allen  (1898)  106  Ga.  572,  32  S.  E.  622. 
"If  the  principles  of  those  doctrines 
[which  preclude  the  servant  from  re- 
covering if  he  has  assumed  the  risk  or 
has  been  negligent]  were  stated  cor- 
rectly [in  the  instructions"],  and  in  such 
a  way  as  to  enable  the  jury  to  apply 
them  intelligently  to  what,  from  the 
conflicting  evidence,  they  should  find  to 
be  the  facts,  the  defendant  cannot  com- 
plain that  they  were  not  applied  in  de- 
tail by  the  court  to  a  particular  state  of 
facts  which  might  or  might  not  be 
found  by  the  jury."  Martineau  v.  Na- 
tional Blank  Book  Go.  (1896)  166  Mass. 
4,  43  N.  E.  513. 

Where  the  charge  contains  instruc- 
tions on  the  servant's  assumption  of 
risk,  an  instruction  as  to  a  master's 
duty  to  furnish  and  maintain  safe  ap- 
pliances is  not  erroneous  for  failure  to 
mention  the  question  of  the  plaintiff's 
assumption  of  risk.  McOar  v.  National 
d  P.  Worsted  Mills  (1901)  22  R.  I.  347, 
47  Atl.  1092. 

Where  the  charge  of  the  court  in  an 
action  to  recover  for  injuries  sustained 
by  reason  of  the  breaking  of  a  handle 
on  a  hand  car  places  upon  the  plain- 
tiff the  burden  of  showing  what  caused 
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the  handle  to  break,  it  is  not  error  to 
refuse  an  instruction  to  return  a  verdict 
for  defendant  if  it  cannot  be  deter- 
mined from  the  evidence  what  caused 
the  brealcing.  Texas  C.  R.  Go.  v.  Fox 
(1900)  24  Tex.  Civ.  App.  295,  59  S.  W. 
49. 

In  an  action  by  a  brakeman  for  in- 
juries caused  by  the  insecurity  of  a 
iiandhold,  it  is  not  error  to  refuse  to  in- 
struct that  the  mere  fact  that  the  hand- 
hold came  off,  and  that  the  plaintiff 
Vfas  hurt,  will  not  justify  a  recovery, 
where  the  jury  are  instructed  to  find  for 
defendant  if  it  had  exercised  care  in  in- 
specting the  car.  International  d  G.  N. 
K.  Co.  V.  Hawes  (1899)  —  Tex.  Civ. 
App.  — ,  54  S.  W.  325. 

Where,  in  an  action  to  recover  for 
injuries,  the  servant's  instruction  as  to 
the  negligence  of  the  master  is  other- 
wise adequate,  it  is  not  necessary  that 
it  should  embrace  the  master's  theory 
of  the  results  of  his  knowledge  of  the 
defect,  since  the  master  can  submit  such 
theory  in  an  instruction  of  his  own. 
Hester  v.  Jacob  Dold  Packing  Co. 
(1900)   84  Mo.  App.  451. 

The  inclusion  of  main  rails  and  guard 
rails  in  an  instruction  defining  the  duty 
of  a  railroad  company  with  reference  to 
keeping  its  tracks,  switches,  main  rails, 
and  guard  rails  in  proper  repair,  though 
there  is  no  question  as  to  their  condi- 
tion, is  not  reversible  error,  where  it  is 
improbable  that  the  jury  are  misled 
thereby.  International  &  G.  N.  R.  Co. 
V.  Turner  (1897)  —  Tex.  Civ.  App.  — , 
43  S.  W.  560. 

Where  the  petition  in  an  action  for 
injuries  to  a  servant  alleged  that  it  was 
caused  by  stepping  on  a  projecting  bolt 
of  the  footboard  of  defendant's  engine, 
it  is  not  error  to  refuse  to  instruct  that 
there  can  be  no  recovery  if  the  injury 
was  caused  by  stepping  on  some  other 
substance  on  such  board,  where  the 
court  has  also  charged  that  a  verdict  for 
the  defendant  should  be  given  if  there 
was  no  projecting  bolt  on  the  footboard, 
or  if  there  was  no  negligence  in  refer- 
ence to  the  bolt,  or  if  the  bolt  was  not 
the  proximate  cause  of  the  accident. 
Houston  &  T.  G.  R.  Co.  v.  Milam  (1901) 
—  Tex.  Civ.  App.  — ,  60  S.  W.  591,  re- 
versing ( 1900 )  —  Tex.  Civ.  App.  — ,  58 
S.  W.  735. 

It  is  not  error  to  refuse  to  charge 
that  the  mere  happening  of  the  accident 
is  not  evidence  of  negligence,  where  the 
court  had  charged  in  eflfect  that  there 


could  be  no  recovery  unless  the  injury 
was  caused  by  lack  of  due  care  on 
the  part  of  the  master,  and  that  he 
was  not  an  insurer  of  the  safety  of  the 
servant.  Highland  Boy  Gold  Min.  Co. 
V.  Pouch  (1903)  61  C.  C.  A.  40,  124 
Fed.  148. 

Refusal  specifically  to  charge  that  the 
mere  happening  of  the  accident  raises 
no  presumption  of  negligence  is  not  er- 
ror, where  the  court  did  charge  that 
the  burden  was  upon  the  plaintiff  to 
show  that  the  injury  was  caused  by  the 
defendant's  negligence.  Missouri,  K.  & 
T.  R.  Co.  V.  Bailey  (1902)  28  Tex.  Civ. 
App.  609,  68  S.  W.  803. 

"The  appellant,  having  presented  to 
the  court  two  special  charges  upon  the 
same  issue,  will  not  be  heard  to  com- 
plain if  the  court  fails  to  select  and 
give  the  one  most  favorable  to  appel- 
lant." Cane  Belt  R.  Co.  v.  Crosson 
(1905)  39  Tex.  Civ.  App.  369,  87  S.  W. 
867. 

It  is  not  error  to  refuse  to  charge 
that  the  mere  happening  of  the  acci- 
dent raises  no  presumption  of  negli- 
gence, where  the  court  had  already 
charged  that  negligence  was  not  pre- 
sumed, but  was  an  affirmative  fact,  the 
burden  of  proof  as  to  which  was  upon 
the  plaintiff.  Doioney  v.  Gemini  Min. 
Co.  (1902)  24  Utah,  431,  91  Am.  St. 
Rep.  798,  68  Pac.  414. 

( j )  Error  in  instructions,  when  cured 
by  other  parts  of  the  charge. — ^An  in- 
struction that  defendant  was  required 
to  furnish  a  reasonably  safe  place  in 
which  the  plaintiff  should  work,  though 
erroneous  when  taken  alone,  is  harmless 
when  other  parts  of  the  instruction  and 
other  instructions  emphasize  that  de- 
fendant was  bound  only  to  use  reasona- 
ble care  to  furnish  a  reasonably  safe 
place  in  which  plaintiff  should  work. 
Taylor  v.  Star  Coal  Co.  (1899)  110 
Iowa,  40,  81  N.  W.  249. 

An  instruction  in  an  action  by  an 
employee  against  a  railway  company 
for  injuries  sustained  by  its  negligence, 
that  if  at  the  time  the  employee  was 
struck  by  an  engine  the  persons  in 
charge  thereof  were  in  the  exercise  of 
ordinary  care,  "you  will  find  for  the 
defendant,  unless  you  find  for  plaintiff 
under  the  first  paragraph  of  this 
charge," — is  not  erroneous,  where  such 
first  paragraph  expressly  instructs  the 
jury  that  the  employee's  right  of  re- 
covery rests  upon  the  negligence  of  the 
railway  company,  and  a  verdict  in  his 
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favor  cannot  be  properly  rendered  under  state   the   qualifications   of   a  master's 
that  paragraph,  unless  such  negligence  liability  for  injuries  to  an  employee  in 
is     proved.       Texas    &    P.    R.     Go.    v.  connection  with  a  statement  of  the  lia- 
Breadow  (1898)   19  Tex.  Civ.  App.  483,  bility,  the  failure  to  do  so,  where  such 
47  S.  W.  816.  qualifications    are    referred   to   in   con- 
In    one    case    an    instruction    to    the  nection  with  a  statement  of  the  liabil- 
efl'ect  that  the  plaintiff  must  not  only  ity,    will    not    render    the    charge   mis- 
establish,    by   a   preponderance   of   evi-  leading.     International  &  O.  N.  R.  Go 
dence,  that  his  own  negligence  did  not  v.   Jackson    (1901)    25   Tex.   Civ.  App 
contribute  to  the  injury,  but  also  that  619,  62  S.  W.  91. 

he   was   ignorant   of  the  defects  whicli  Error  of  the  court  in  giving  Ga.  Civ. 
resulted  in  the  injury,  was  objected  to  Code,  §  2321,  in  charge  to  the  jury  in 
on   the   ground  that  it   authorized   the  a  suit  by  an  employee  against  a  railroad 
jury  to   find  for  the  plaintiff  if  these  company  for  an  injury  alleged  to  have 
two  propositions  were  established,  and  resulted  from  the  negligence  of  an  em- 
did   not   direct   their   attention   to   the  ployee,  is  not  cured  by  the  judge  subse- 
bearing  which  the  fact  of  his  Icnowledge,  quently  stating  in  his  charge  the  correct 
if  proved,  would  have  upon  the  ques-  rule  on  the  subject,  without  calling  the 
tion  whether  he  assumed  the  risk.     The  attention  of  the  jury  to  his  mistake  in 
objection  was  overruled  on  the  ground  quoting  the  section  as  the  law  of  the 
that  the  effect  of  the  plaintiff's  knowl-  case.     Port  Royal  &  W.  G.  R.   Go.  v. 
edge  was  indicated  in  another  part  of  Davis  (1898)  103  Ga.  579,  30  S.  E.  262. 
the   instruction.     Belair  v.    Chicago  d  An  objection  to  a  charge  that  it  was 
N.  W.  R.  Go.  (1876)  43  Iowa,  662.  abstract,    in   that   the   jury   were   told 
An  instruction  for  plaintiff,  in  an  ac-  that    it   was    the    defendant's    duty    to 
tion  for  damages  because  of  defendant's  warn  an   inexperienced  servant  of  the 
negligence,  which  authorizes  a  recovery  hazards  and  risks  of  his  employment, 
on  facts  hypothesized  therein,  without  and    did    not    limit   the    obligation    to 
reference    to    plaintiff's    assumption    of  the    risk   which   was   the    actual    cause 
the  risk,  relied  on  as  a  defense,  is  not  of   the   injury,  will  not  be  allowed  to 
erroneous  where  the  assumption  of  risk  prevail  where  there  is  no  pretense  that 
is  submitted  to  the  jury  in  a  separate  warning    was    given    to    the    deceased 
instruction.       Sackeioitz    v.    American  about  any  other  danger,  and  other  parts 
Biscuit  Mfg.  Go.    (1899)    78  Mo.  App.  of  the  charge,  given  at  the  instance  of 
144.     To  the  same  effect.  International  the  railway,  pointedly  limit  the  jury's 
<£  G.  N.  R.  Go.  V.  Mills  (1903)   34  Tex.  consideration  to  the  particular  risk  to 
Civ.  App.  127,  78  S.  W.  11;  Oulf,  G.  &  which  the  injury  was  due.     St.  Louis, 
S.  F.  R.   Co.  V.  Davis    (1904)    35  Tex.  I.  M.  &  S.  B.  Go.  v.  Davis   (1892)    55 
Civ.  App.  285,  80  S.  W.  253.  Ark.  462,  18  S.  W.  628. 

The  error  of  a  court  in  assuming  a  Where  the  court  has  charged  the  jury 

disputed  fact  as  true  is  cured  by  other  that  in  order  to  find  for  the  plaintiff 

instructions   which   correctly   state  the  they  must  affirmatively  find  negligence 

law   upon   the   subject.     Kansas   City,  on    the    part    of   the    defendant   which 

Ft.  8.  &  M.  R.  Go.  V.  Becher  (1899)  67  proximately    caused    the    injury,    it    is 

Ark.  1,  77  Am.  St.  Eep.  78,  46  L.E.A.  not  reversible  error  to  refuse  to  charge 

814   53  S.  W.  406.  that  the  mere  fact  that  plaintiff  was 

The  failure  of  an  instruction  to  indi-  injured  does  not  entitle  him  to  a  ver- 

cate   that   the   defendant   mining   com-  diet.    Baltimore  &  0.  R.  Go.  v.  Onorato 

pany  would  be  liable  only  for  an  injury  (1910)    35  App.  D.  C.  383. 

directly  caused  by  its  neglect  to  keep  A  charge  that  if  the  jury  find  from 

the  room  in  which  the  plaintiff  worked  the  evidence  that  the  plamtiff  has  made 

in  a  reasonably  safe  condition  is  cured  out    his    case    by    a    preponderance    of 

by   instructions   that  the   defendant   is  the    evidence,    they   shall   find   for   the 

not   liable   if  the   plaintiff  loosened   or  plaintiff,    is    not   error   when   given   in 

pulled  down  the  piece  of  slate  that  fell  connection    with    other    charges    which 

on  him,  or  if  he  could  have  avoided  the  fully  state  the  la.w.LMy,  McNeill  & 

accident  by  ordinary  care  which  must  Wtiby  v.  Kearney   (1906)   124  111.  App. 

measure  up  to  the  dangers  of  the  em-  339.                                     ...       .    ., 

ployment.     Russell   Creek   Goal   Co.   v.  The    court    should   not    instruct   the 
Wells  (1898)   96  Va.  416,  31  S.  E.  614.  jury  that  the  burden  is  upon  the  mas- 
While    it    is    the    better    practice    to  ter  to  prove  that  his  servant  was   in- 
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1639.  [867]  Verdicts. — A  jury  is  properly  permitted  to  base  a  ver- 
dict upon  a  general  allegation  of  negligence  in  regard  to  the  conditions 
stated,  although  that  allegation  may  be  followed  by  another  which 
specified  one  particular  form  which  the  negligence  assumed.^ 

Special  interrogatories  which  pertain  to  evidentiary  facts  only,  and 
not  to  ultimate  facts,  are  properly  refused.* 

It  is  proper  to  refuse  to  submit  an  interrogatory  which  assumes  as 
true  an  evidentiary  fact.' 

A  judgment  based  on  a  finding  which  is  not  supported  by  any  evi- 
dence, or  which  is  supported  by  insufficient  evidence,  will  be  re- 
versed.* 

A  judgment  for  the  plaintiff,  entered  upon  a  special  verdict,  will 


jured  in  consequence  of  a  danger  ordi- 
narily incident  to  his  employment;  but 
if,  taking  the  instructions  together,  it 
is  apparent  that  an  instruction  that  the 
burden  was  on  the  master  to  prove  that 
his  servant  was  injured  in  consequence 
of  a  danger  known  and  appreciated  by 
him,  or  which  he  should  have  known 
and  appreciated,  did  not  prejudice  the 
master,  the  error  is  without  prejudice. 
Olson  v.  Nebraska  Teleph.  Co.  fl910) 
87  Neb.  593,  127  N.  W.  916. 

A  charge  directing  the  jury  to  find 
for  the  plaintiff  in  case  they  find  cer- 
tain facts  and  further  find  that  the 
plaintiff  had  not  assumed  the  risk  and 
was  not  negligent  is  not  reversible  error, 
as  permitting  him  to  recover  regardless 
of  the  negligence  of  a  fellow  servant, 
where  immediately  following,  the  court 
properly  charged  the  jury  upon  the  fel- 
low-servant rule.  Galveston,  E.  &  8. 
A.  R.  Go.  v.  Bonn  (1907)  44  Tex.  Civ. 
App.  631,  99  S.  W.  413. 

Where  contributory  negligence  is  it- 
self clearly  submitted  in  a  way  ap- 
plicable to  the  facts  of  the  given  case,  it 
is  not  necessary  to  submit  as  an  inde- 
pendent defense  one  particular  branch 
of  contributory  negligence,  such  as  the 
voluntary  choosing  of  a  dangerous 
rather  than  a  safe  way  of  doing  the 
work.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
De  Bord  (1910)  —  Tex.  Civ.  App.  — , 
132   S.  W.  845. 

1  Where  a  complaint  for  injuries  re- 
ceived by  the  fall  of  a  telegraph  pole  on 
which  plaintiff  was  working  alleges  de- 
fendant's failure  to  furnish  a  safe  place 
to  work,  in  not  setting  the  pole  suffi- 
ciently in  the  earth,  and  allowing  the 
dirt  around  its  base  to  be  washed  away. 


the  plaintiff's  case  does  not  depend 
solely  upon  his  ability  to  establish  neg- 
ligence in  respect  to  the  washing  away 
of  the  earth.  It  is  not  error,  therefore, 
to  permit  the  jury  to  find  an  inadequate 
setting  of  the  pole  from  all  the  evidence, 
including  its  appearance,  the  way  it  fell, 
and  the  description  of  the  ground. 
Riker  v.  New  York,  0.  &  W.  R.  Co. 
(1901)  64  App.  Div.  357,  72  N.  Y.  Supp. 
168. 

8  As  where  in  an  action  for  injuries 
alleged  to  be  caused  by  an  imperfect  and 
dangerous  appliance,  defendant  requests 
the  submission  of  interrogatories  as  to 
whether  plaintiff  was  instructed  not  to 
use  the  appliance,  and  as  to  whether  he 
was  injured  because  he  undertook  to  use 
it  in  violation  of  his  instructions. 
Gundlach  v.  Schott  (1901)  192  111.  509, 
85  Am.  St.  Eep.  348,  61  N.  E.  332,  af- 
firming 95  111.  App.  110. 

Or  where,  in  an  action  for  the  death 
of  a  railroad  employee  struck  by  an  en- 
gine, the  submission  of  special  inter- 
rogatories as  to  whether  he  knew  the 
place  where  he  was  struck  was  a  danger- 
ous place  to  work,  and  was  loading  his 
revolver  when  he  was  struck,  was  re- 
quested. St.  Louis,  A.  &  T.  B.  R.  Co. 
V.  Eggmanm.  (1896)  161  111.  155,  43  N. 
E.  620. 

s  Gundlach  v.  Schott  (1901)  192  111. 
509,  85  Am.  St.  Eep.  348,  61  N.  E.  332, 
affirming   (1901)   95  111.  App.  110. 

*  Morris  v.  Winchester  Repeating 
Arms  Co.  (1901)  73  Conn.  680,  49  Atl. 
180;  Toledo,  St.  L.  &  K.  C.  R.  Co.  v. 
Trimile  (1893)  8  Ind.  App.  333,  35  N. 
E.  716.  And  see  M.  O'Connor  &  Co. 
V.  Gillaspy  (1908)  170  Ind.  428,  83  N. 
E.  738. 
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be  set  aside,  unless  every  fact  which  is  required  to  make  out  his  case 
appears  in  that  verdict.  Its  silence  as  to  any  material  point  amounts, 
with  respect  to  the  matter  involved,  to  a  finding  against  him.*  But 
it  has  been  held  that,  if  the  conditions  disclosed  by  the  answers  to  a 
portion  of  the  interrogatories  indicate  culpability  on  the  defendant's 
part,  the  jury's  assertion  of  its  inability  to  answer  certain  other  in- 
terrogatories will  not  warrant  the  entry  of  a  judgment  for  the  de- 
fendant, although  it  may  be  clear  that  there  was  no  lack  of  pertinent 
evidence  upon  which  to  base  a  conclusion  as  to  the  facts  to  which 
those  interrogatories  relate.® 

Where  it  is  necessary  to  set  aside  a  special  finding,  for  the  reason 
that  it  was  physically  impossible  that  the  accident  could  have  hap- 
pened in  the  manner  stated,  and  the  other  findings  in  regard  to  the 
defendant's  negligence  and  the  plaintiff's  contributory  negligence 
have  reference  to  the  finding  thus  discredited,  the  whole  of  the  find- 
ings are  rendered  inconclusive  and  insufficient  to  support  a  judgment 
for  the  plaintiff.' 

A  judgment  for  plaintiff,  based  upon  inconsistent  special  findings, 
some  of  which  indicate  negligence  on  the  part  of  the  master's  agent, 
while  others  point  to  contributory  negligence  on  the  plaintiff's  part, 
will  not  be  allowed  to  stand.* 

A  general  verdict  for  a  servant  is  conclusive  in  his  favor,  unless  the 
special  findings  are  utterly  irreconcilable  with  it.        But  if  the  ans- 

5  Phillips  V.  Romona  Oolitic  Stone  i  Beyersdorf  v.  Cream  City  Sash  d 
Co.  (1898)  19  Ind.  App.  341,  49  N.  Door  Co.  (1901)  109  Wis.  456,  84  N. 
E.  467.  W.  860. 

6  Where  a  snow  plough  ran  off  the  8  in  an  action  by  an  employee  who, 
track  of  a  railway  and  went  through  a  while  working  under  a  bridge,  was  in- 
brldge,  it  is  error,  in  an  action  for  in-  jured  by  a  timber  thrown  from  the 
juries  received  by  the  engineer  of  the  bridge  by  other  workmen,  special  find- 
train,  to  enter  a  judgment  for  the  de-  ings  that  the  direct  cause  of  the  injury 
fendant,  where  the  jury  found,  in  an-  was  the  failure  of  the  foreman  to  give 
swer  to  three  of  the  questions  submitted  timely  warning  to  plaintifif,  and  to  in- 
to them,  that  the  snow  plough  was  de-  form  the  men  who  were  unloading  the 
fective,  that  the  bridge  was  defective,  timbers  that  there  was  any  one  under 
and  that  the  train  was  short-handed,  the  bridge,  that  plaintifif  knew  that  his 
although  they  also  stated  that  they  did  coemployees  were  above  him,  about  to 
not  know  whose  negligence,  if  any  there  throw  off  timber,  that  he  could  have 
were,  caused  the  accident,  nor  whether  avoided  the  injury  if  he  had  remained 
defendant  knew  or  ought  to  have  known  where  he  was,  and  watched  which  side 
of  these  several  conditions,  and  returned  the  timber  was  to  fall,— are  so  incon- 
the  same  answer  to  several  other  ques-  sistent  as  to  necessitate  the  reversal  of 
tions  which  bore  upon  the  liability  of  a  judgment  for  plaintiff.  St.  Louis  & 
the  defendant,  and  in  respect  to  which  S.  P.  R.  Co.  v.  Bricker  (1899)  61  Kan. 
enough  evidence  was  submitted  at  the  224,  59  Pac  268  ,.  -^  ,  ,^  „ 
trial  to  enable  them  to  give  a  positive  9  Matchett  v.  Gtnciimatv,  W.  &  M.  R. 
answer  Pudsey  v.  Dor^nion  Atlarvtic  Co.  (1892)  132  Ind.  334,  31  N.  E.  792. 
T>  Cn  f  18951  27  N  S  498.  (Two  See  also  Foster  v.  Bemis  Indianapolis 
judges' dissenting.)       "      '  Ba^  Co.   (1904)   163  Ind.  351,  71  N.  E. 
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953;  Inland  Steel  Co.  v.  Smith  (1907) 
168  Ind.  245,  80  N.  E.  538;  Indian- 
apolis Street  R.  Co.  v.  Katie  ( 1907 )  169 
Ind.  25,  80  N.  E.  841,  rehearing  denied 
in  (1907)  169  Ind.  40,  81  N.  E.  721; 
Chicago,   I.   &   L.    B.    Co.   v.    Wilfong 

(1910)  173  Ind.  308,  90  N.  E.  307; 
Indiana  Bituminous  Goal  Co.  v.  Buffey 
(1901)  28  Ind.  App.  108,  62  N.  E.  279; 
Chicago  £  E.  R.  Go.  v.  Lee  (1902)  29 
Ind.  App.  480,  64  N.  E.  675;  Rolvnson 
V.  Etter  (1902)  30  Ind.  App.  253,  63 
N.  E.  767;  J.  Wooley  Coal  Go.  v. 
Bracken  ( 1903 )  30  Ind.  App.  624,  66  N. 
E.  775;  Chicago  d  E.  I.  R.  Co.  v. 
Stephenson  (1903)  33  Ind.  App.  95,  69 
N.  E.  270 ;  Mitchell  Lime  Go.  v.  Nickless 

(1908)  44  Ind.  App.  197,  85  N.  E.  728; 
Southern  R.  Co.  v.  Bufkins  (1909)  45 
Ind.  App.  80,  89  N.  E.  326,  rehearing 
denied  in  (1909)  45  Ind.  App.  82,  90 
N.  E.  98;  Lake  Erie  &  W.  R.  Go.  v. 
Parrish  (1910)  46  Ind.  App.  577,  93  N. 
E.  450;  Gincirmati,  H.  &  D.  R.  Co.  v. 
McGollum  (1911)  47  Ind.  App.  184,  93 
N.  E.  1033;  Masterson  v.  Southern  R. 
Co.  (1907)  —  Ind.  App.  — ,  82  N.  E. 
1021 ;  Chicago,  I.  &  L.  R.  Co.  v.  Wilfong 

(1909)  —  Ind.  App.  — ,  88  N.  E.  953, 
reversed  in  (1910)  173  Ind.  308,  90  N. 
E.  307;  Baltimore  d  0.  R.  Co.  v.  Reiser 

(1911)  —  Ind.  App.  — ,  94  N.  E.  330; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Hamlin 
(1903)    67   Kan.   476,    73    Pac.   58,    14 

Am.  Neg.  Rep.  547 ;  National  Brass  Mfg. 
Co.  V.  Rawlimgs  (1905)  71  Kan.  246,  80 
Pac.  628;  American  Smelting  &  Ref. 
Go.  V.  Hoke  (1906)  74  Kan.  844,  85 
Pac.  804;  Atchison,  T.  £  S.  F.  R.  Go.  v. 
Roth  (1909)  80  Kan.  752,  104  Pac. 
849;  Malkowski  v.  Olfs  (1910)  161 
Mich.  303,  126  N.  W.  199. 

There  is  no  irreconcilable  conflict  be- 
tween a  general  verdict  based  on  the 
theory  that  the  injury  was  caused  by 
defendant's  negligence,  and  the  special 
interrogatories,  where  it  is  specially 
found  that  the  brealcing  of  the  flange 
on  a  ear  wheel,  which  was  "roadworthy," 
was  the  proximate  cause  of  the  derail- 
ment, and  the  proximate  cause  of  the 
wreck  was  found  to  be  the  high  rate  of 
speed  at  the  point  of  derailment,  and 
that  finding  also  states  that  the  track 
where  the  flange  broke  was  not  defective, 
but  that  the  wheel  ran  on  the  rail  until 
it  struck  a  curve  before  it  was  derailed, 
and  that  the  flange  broke  because  the 
track  was  rough  and  uneven, — ^the  high 
rate  of  speed  being  the  proximate  cause 
of  the  breaking  of  the  flange.    Chicago, 


I.  d  L.  R.  Go.  V.  Ferguson  (1901)  27 
Ind.  App.  114,  59  N.  E.  1088.  (This 
action  was  brought  under  the  Indiana 
employers'  liability  act,  by  which  rail- 
way companies  are  made  liable  for  the 
negligence  of  engineers.  See  chapter 
Lxxrv.,  post.) 

In  an  action  for  injuries  to  a  brake- 
man,  resulting  from  the  unsafe  condi- 
tion of  his  place  of  work,  a  special  find- 
ing that  the  general  plan  of  the  inter- 
locking switch  plant  at  which  the  brake- 
man  was  injured  was  like  the  general 
plan  of  similar  plants  on  other  rail- 
roads with  which  the  brakeman  was  ac- 
quainted, was  not  necessarily  inconsist- 
ent with  the  conclusions  of  the  jury  in 
the  general  verdict  that  there  was  a 
negligent  failure  on  the  part  of  the  de- 
fendant railroad  company  to  provide  a 
reasonably  safe  place  for  the  brakeman 
to  work  in  switching  cars  at  night;  that 
the  brakeman  had  not  assumed  the  risk, 
and  that  he  did  not  directly  contribute 
to  his  injury  by  his  own  negligence. 
Flutter  V.  New  York,  C.  &  St.  h.  R. 
Co.  (1901)  27  Ind.  App.  511,  59  N.  E. 
337. 

Special  findings  in  an  action  for  in- 
jury to  a  brakeman,  to  the  effect  that 
he  was  injured  while  running  alongside 
of  a  moving  engine  by  tripping  over 
wires  stretched  across  the  path,  that  the 
wires  from  a  semaphore  ran  across  the 
track  on  which  the  engine  was  to  a  pul- 
ley box  about  four  feet  south  of  it,  being 
strung  about  seven  inches  from  the 
ground,  between  the  track  and  the  box, 
that  from  the  box  to  the  tower  station 
the  wires  were  strung  higher,  that  the 
box,  and  the  wires  running  each  way 
from  it,  were  in  full  view,  that  the 
brakeman  was  in  full  use  of  his  sight, 
and  had  worked  as  a  brakeman  for  many 
years,  and  in  that  capacity  for  the  de- 
fendant company  for  several  months, 
and  that  he  did  not  know  that  the  wires 
he  tripped  over  were  not  boxed, — con- 
tain nothing  which  forbids  the  jury 
from  concluding  that  the  brakeman  had 
a  right  to  assume  that  his  path  was  not 
rendered  dangerous  by  his  employer's 
stretching  wires  across  it  at  such  a 
height  that  a  person  intent  on  his  duties 
was  liable  to  be  tripped  by  them,  or 
which  requires  a  judgment  for  defend- 
ant on  the  special  findings  notwith- 
standing a  general  verdict  for  plaintiff 
Fitter  v.  New  York,  G.  &  St.  L.  R.  Co. 
(1901)  27  Ind.  App.  511,  59  N.  E.  337. 

Notwithstanding  a  general  verdict  for 


§  1639] 


PLEADING  AND  PEACTICE. 


5023 


swers  to  interrogatories  are  themselves  contradictory,  they  will  not 
control  the  general  verdict,  although  that  verdict  may  be  inconsistent 
with  a  portion  of  the  answers.^" 

"Where  two  grounds  of  negligence  have  been  alleged,  either  of 
which,  if  made  out,  would  be  sufficient  to  sustain  the  verdict  in  regard 
to  the  negligence  of  defendant,  and  evidence  has  been  offered  upon 
each  of  the  groimds,  a  court  will  not  grant  a  new  trial,  if  it  can  see 
that  one  of  the  grounds  is  made  out,  although  the  other  may  not  be, 


the  plaintiff,  judgment  is  properly  en- 
tered for  the  defendant,  where  the  jury- 
find  specially  that  the  injury  was  caused 
by  the  negligence  of  a  coemployee,  and 
that  he  was  competent  for  his  work. 
American  Wire  Nail  Co.  v.  Connelly 
(1893)  8  Ind.  App.  398,  35  N.  E.  721. 

In  an  action  for  injuries  alleged  to 
have  been  caused  by  defendant's  negli- 
gence in  failing  to  provide  a  guard  over 
revolving  knives  in  a  wood-cutting  ma- 
chine used  by  plaintiff,  and  in  failing 
to  warn  plaintiff  of  the  increased  dan- 
ger resulting  from  the  small  size  of  the 
stick  he  was  planing  when  injured,  a 
general  verdict  for  the  plaintiff  is  in- 
consistent with  special  findings  that  the 
machine  was  of  a  kind  in  general  use, 
was  in  good  repair,  without  defects; 
that  plaintiff  had  used  it  three  months, 
and  knew  that  it  was  a  dangerous  ma- 
chine, and  that  there  was  no  guard  on 
it,  and  had  made  no  complaint;  that  he 
was  of  mature  years,  and  had  had  five 
years'  experience  in  wood-cutting. 
Guedelhofer  v.  Ernsting  ( 1899 )  23  Ind. 
App.  188,  55  N.  E.  113. 

Where,  in  an  action  for  injuries  re- 
ceived in  a  quarry,  the  complaint 
charged  that  the  servant  was  employed 
to  do  special  work  as  a  wheeler,  free 
from  hazard,  and  that  he  was  ordered 
to  perform  a  different,  perilous  service, 
without  being  warned  of  the  danger,  a 
special  findiing  that  he  was  engaged  to 
do  "general  work,"  and  that  the  work 
required  was  a  part  of  his  duties,  is 
contradictory  to  a  general  verdict  in 
plaintiff's  favor.  Consolidated  Stone 
Co.  V.  Redmon  (1899)  23  Ind.  App.  319, 
55  N.  E.  454. 

See  also  §  1039,  note  3,  ante,  ad  finem. 

A  special  finding  that  the  jury  were 
unable  to  determine  whether  the  de- 
fect in  question  was  known  to  the  plain- 
tiff precludes  the  finding  of  a  general 
verdict  for  him.  Larsen  v.  Leonardt 
(1908)   8  Cal.  App.  226,  96  Pac.  395. 


A  verdict  in  favor  of  the  plaintiff  is 
in  irreconcilable  conflict  with  special 
findings  that  a  switchman  had  knowl- 
edge that  an  engine  was  approaching 
him,  and  could  have  seen  it  had  he 
looked,  but  made  no  effort  to  avoid  a 
collision  with  the  engine.  Lake  Shore 
&  M.  S.  R.  Co.  V.  Graham  (1904)  162 
Ind.  374,  70  N.  E.  484,  16  Am.  Neg.  Rep. 
22. 

A  special  verdict  that  plaintiff's  fall 
against  uncovered  machinery  was  due 
to  an  accident  is  inconsistent  with  a 
verdict  in  his  favor,  based  upon  the 
theory  that  the  proximate  cause  of  his 
injury  was  the  uncovered  machinery. 
P.  H.  &  F.  M.  Roots  Co.  V.  Meeker 
(1905)   165  Ind.  132,  73  N.  E.  253. 

A  general  verdict  for  the  plaintiff 
is  not  in  conflict  with  special  findings 
that  the  machinery  was  originally  in- 
sufficient, while  the  complaint  alleged 
that  the  machinery  had  become  out  of 
repair.  American  Tin  Plate  Co.  v.  Wil- 
liams (1902)  30  Ind.  App.  46,  65  N.  E. 
304. 

Where  a  special  finding  of  facts  is  in- 
consistent with  the  general  verdict,  the 
former  controls  the  latter,  and  judgment 
must  be  awarded  accordingly.  If,  how- 
ever, it  is  reasonably  possible  ix>  con- 
strue such  special  finding  so  as  to  sus- 
tain the  general  verdict,  it  must  be  done, 
Vogt  V.  Honstain  (1902)  85  Minn.  160, 
88  N.  W.  443,  11  Am.  Neg.  Rep.  8; 
Krumdich  v.  Chicago  &  N.  W.  B.  Co. 
(1903)  90  Minn.  260,  95  N.  W.  1122, 
14  Am.  Neg.  Rep.  589. 

Special  findings  should  always  be 
reconciled  with  the  general  verdict  if 
they  reasonably  may  be.  Roe  v.  Win- 
ston (1903)  89  Minn.  160,  94  N.  W.  433. 

10  Matchett  v.  Cincinnati,  W.  &  M.  B. 
Co.  (1892)  132  Ind.  334,  31  N.  E.  792. 
And  see  Ft.  Wayne  Iron  &  Steel  Co.  v. 
Parsell  (1911)  —  Ind.  App.  — ,  94  N. 
B.  770;  Flickner  v.  Lambert  (1905)  36 
Ind.  App.  524,  74  N.  E.  263 ;  Cincinnati, 
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unless  it  appears  from  a  special  finding  that  the  verdict  is  based  upon 
a  ground  which  is  not  sustained  by  the  evidence.^* 

[A  verdict  against  one  of  two  joint  defendants,  if  supported  by  the 
evidence,  will  be  sustained,  although  the  proof  against  the  other  de- 
fendant failed.^^] 


E.  &  D.  R.  Co.  V.  Tangeman  (1908)   30 
Ohio  C.  C.  693. 

11  Where  a  servant  has  alleged  both 
that  the  belt  which  broke  and  caused 
the  injury  was  improperly  laced,  and 
that  it  had  not  been  properly  inspected, 
the  jury's  finding  of  negligence  without 
any  special  finding  on  either  of  these 


grounds  will  not  be  set  aside  for  failure 
to  show  want  of  proper  inspection,  since 
the  inspection  was  immaterial  if  negli- 
gence existed  as  to  the  lacing.  MoOar 
V.  National  d  P.  Worsted  Mills  (1901) 
22  R.  I.  347,  47  Atl.  1002. 

1^  Postal   Teleg.    Cable   Go.   v.   Likes 
(1907)  225  111.  249,  80  N.  E.  136. 


